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1869,  p.  1U4.    Power  of  Judge  to  certify  to  facts 
necesMry  to  organize  savings 
hanks  and  appoint  trustees....    194 
1876,  Maroh  17.    Power  of  Judges  to  appoint 

city  commlsnoners 198 

1881,  p.  611, 8 129.   Power  of  Judge  to  appoint 
members  of  county  board 

of  equalisation 194 

1889.  p.  22.   Condemnation  proceedings  for  gas 

andpipe  lines 884 

•1801,  p.  86,  f  1.    finming  natural  gas  by  flam- 
beau llgbts  unlawful 287 

p.  56,  f  8.    Punishment  for  wasting  gas. . .   297 
Ifaroh  6,  p.  122.   Power  of  tbe  common 

council  over  streets ...    192 
p.  199.   Power  of  auditor  to  assesB  omitted 

property 889 

1888,  March  4.  p.  802.    fcequiring  llghtf  at  cer- 

tain  railwsy  crossings.   178 

•1886.  Peb.  28,  p.  2L   Taxable  property 444 

March  l.p.74k   Asteesment    of   nonresi- 
dents property 444 

p.  76, 8 114.   Power  of  Judge  to  appoint 
two  memhers  of  the  county 

board  of  review 194 

p.179.    Appeals 246 

Befriied  Statutes,  186t. 

ToL  1,  pp.  216, 210,  M  57, 56.    InoorporatlOB  of 

cItlM. 194 

p.  286, 1 18.    Power  of  Judges  to  make 
acknowledgment       of 

deeds 194 

p.  289.    Power  of  Judges  to  organise 

corporations 194 

861,1  &    Power  of  Judges  to  sol- 
emnize marriages 194 

868, 1 4.    Power  of  Judges  to  a9- 
sent  to  indentures  of 

apprenticeship 194 

877, 1 1.   Power  of  Judges  to  cer- 
tify to  qualnleatlODS  of 

notary  public 194 

2,  p.  8.  Power  of  Judge  to  examine 
clerk*s  ofllce  and  report  in 
writing  the  manner  in  which 
the  books  and  papers  are  kept   194 

^LR  A. 


Vol.  2,  p.  22, 1 86.  Power  of  Judges  to  make  ac- 
knowledgment of  deeds, 
solemnize  marriages,  cer- 
tify depositions,  and  act 

as  an  aooouniant 194 

84, 8246.    Power  of  Judges  to  take 

and  certify  depositions   194 

Revised  ^atutes,  1881. 

8  182.   Provision  for    general  and  uniform 

system  of  common  schools 808 

187.    Provision   for  general  and   uniform 

system  of  common  schools S02 

Aft.   Power  of  Judges  to  take  and  certify 

depositions 194 

880.    Appeal 280 

886.   Appeal;  parties 245 

888.   Term-time  appeal 2^6 

2888.   Power  of  Judges  to  make  acknowledg- 

mentof  deeds 194 

81 2984, 2966.  Power  of  Judge  to  enable  persons 
whose  wives  are  insane  to  con- 
vey real  estate 194 

8  2706.   Power  of  Judge  to  certify  to  facts 
necessary  to  organize  savings  banks 

and  appoint  trustees 194 

88  2709,2710.    Power  of    Judge   to  certify  to 
facts    necessary   to   organize 
savings    banks   and   appoint 

trustees 194 

88  2940-2942.  Power  of  Judge  to  assent  to  con- 
veyances   by  infant  married 

women 194 

8  8006.    Power  of  Judges  to  organize  corpora- 
tions...:.....  v.....    194 

816L    Power  of  common  council  over  streets   192 
8188*   Power  of  Judges  to  appoint  city  com- 
missioners     192 

8187.  Appointment   of  commissioners  pro 

tempore 194 

8188.  Duties  of  dty  commMoners 192 

817L    Duties  of  city  commissioners 102 

818L   Injunction  aiTRlnst  extending  streets..  191 
8194.    Power  of  Judges  to  appoint  city  com- 
missioners   102 

488a    Qualification  of  electors 648 

Power  of  Judges  to  solemnize  mar- 
riages...-. 194 

Power  of  Judges  to  assent  to  Inden- 
tures of  apprenticeship 194 

6661.   Power  of  Judges  to  examine  clerk*s 
ofllce,  eta,  and  report  m  writing  the 
manner  in  which  the  books  are  kept   194 
6988.    Power  of  Judges  to  certify  to  qualiflca- 

tlons  of  notary  public 194 

8887.    Power  of  Judge  to  appoint  members  of 

county  board  of  equalization 194 

6411   Vower  of  auditor  to  assess  omitted 

property « 889 

Bevised  Statutes,  1894. 

8  182.   Provision  for  general  and   uniform 

system  of  common  schools 803 

187.    Provision  for  general   and  uniform 

system  for  common  schools SOS 

428.    Power  of  Judges  to  take  and  certify 

depositions 194 

642.    Appeal 286 

847.    Appeal;  parties 246 

860.   Term-time  appeal 230 

2816.    Burning  natural    gas   by    flambeau 

lights  unlawful 297 

2818.    Punishment  for  wasting  gas 287 

2912.  Power  of  Judire  tocertif  y  to  facts  neces- 
sary to  orgsniae  savings  banks  and 
appoint  trustees 194 

2946.  Power  of  Judge  to  certify  to  facts  neces- 

sary  to  organize  savings  banks  and 
appoint  trustees 194 

2947.  Power  of  Judge  to  certify   to  facu 

necessary  to  organize  savings  banks 

. and  appoint  trustees 194 

8858.    Power  or  Judires  to  make  acknowledg- 

mentof  deeds 194 

88  8880-8888.  Power  of  Judge  to  assent  to  con- 
veyances   by    infant    married 

women 194 

8886, 8887.    Power  of  Judge  to  enable  per- 
sons whose  wives  are  insane  to 

convey  realestate 194 

8  8429.    Power  of  Judges  to  organize  corpora- 
tions  : 194 

8828.    Power  of  the  common  oouncU  over 
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I  aa2^   Power  of  Judges  to  appoliit  etty  oom^ 

misBloxien Iw 

wao.   Appolotmoot  of  oommlsBlonen  pro 

umpiire •— ...    VH 

3681.    Duties  of  dty  oommtalonera IW 

8684.    Duties  of  city  oommtasiODen IW 

8644.    iDjuoctionaffAinstexteiKlioff  streets..    191 
8667.    Power  of  judges  to  appoint  city  oom- 

missloners 188 

5108.    Condemnation  prooeedings  for  gas  and 

pipe  lines 884 

tn82.    Qualiflcatlon  of  electors 648 

7291.    Power  of  judges  to  solemniie  mar- 

nsires 19i 

7800.    Power  of  judges  to  assent  to  inden- 
tures of  apprentloeehip 194 

7B87.    Power  of  judges  to  examine  clerk's  of- 
lioe  snd  report  in  writing  the  manner 

in  which  t  ho  boolcs  are  l&ept 194 

808S.    Power  of  judges  to  certify  to  qualifica- 
tions of  notary  public IfM 

MIO.    Property  subject  to  taxation 886,  444 

8660.    Power   of  auditor  to  assess  omitted 

property 889 

8687.    One  to  charge  of  property  required  to 

pay  tax 444 

Iowa. 

Constitution, 

Art.1,19.    Bight  to  jury  trial 464 

1 18.    Taking  property  without  just  com- 
pensation     464 

Statutes. 

1888,  April  9,  chap.  86.   Bights  of  oonresident 

aliens 686 

Code, 

1 1289.  Duty  of  railway  to  fence  its  roadway.  608 

2019.    Party  walls 468 

2030.    Parry  walls 468 

2ttP7.    Party  walls 468 

2080.  Ck)ctracts  for  party  walls  must  be  In 

writing 468 

2468.    Right  or  Inheritance 585 

2614.    Error  In  kind  of  proceeding 464 

2669.    OountercUim 889 

a6Q2.    Larceny  defined  generally 122 

8007.   What  constitutes  larceny......... 120 

McGUUrCe  Code. 

1 1826.    Drains,  dams,  and  division  fences 464 

1845.    Drains,  dams,  and  division  fences 464 

23S2.    Drains,  dams,  and  division  fences 464 

3719.    Amendment 464 


Constitution, 

Art.  12, 1 2.    Corporation  dues..................    624 

General  Statutes,  1889. 

Chap.  22, 1 6.    Passing  of  title  acquired  sabse> 

quentto  grant 196 

23,  art  4, 1 1U92.    Corporations 624 

Louisiana. 

Constitution, 

Art.  4ft.    Bxtra  compensation  to  offlceis 662 

46.    Prohibiting  the  passing  of  special  or 

local  laws  in  spec!  led  objects 669 

66.    Relating  to  funds.  credir,and  property 

of  the  state  of  Louisiatia 662 

57.    No  power  to  release  corporation  In- 

debtedness 669 

209.    Taxation  for  public  works 764 

214.    Division  of  state  Into  levee  districts.  767 

216.    Federal  control  of  levees 766 

235.    Infringement  on  rights  of  individu- 
als prohibited IMW 

242.    Taxation  for  public  improvements..  764 
848.    Right  of  railroad  corporation  to  con- 
struct road 786 

244.    Common  carriers 786 

248.    Prohibiting  monopolies 669 

^atutes. 

1856.  March  20. 1 124.    Duty  of  city  government   664 
1869,  No.  49,  S  6.    Duty  of  city  council  to  pro- 
vide for  payment  of  interest 
coupons 566 

87  L.R.  A. 


1880,  No.  ii,  1 21    Duty  of  oity  gOFsrament.....  fiB 

1877,  No.  14.    Garbage  ordinance 656 

No.  80, 1 8.    Dtepoeition  of  revenues 547 

1880,  No.  124.    Bight  to  maintain  telephone  sod 

telegraph  Hnes 608 

1888.  No.  20.    New  Orleans  charter 683 

No.20.l6L    New  Orleans  charter 56» 

40.    Garbage  ordinance 555 

121   Votes  of  nonresident  taxpayer!  T67 

1888,NaM.    Garbage  ordinanoe 5S5 

No.  186. 1 8L    Power  to  construct  wharves  082 
1800,  No.  97.   Levy  and  collection  of  acreage 

and  produce  taxes 767 

1806,  No.  46. 1 98.    New  Orleans  charter U5. 562 

Bmsed  Statutes. 

I81&    Bights  of  riparian  proprietor............   605- 

688.    Bight  to  form  corpora?  ions 706 

2448.    Power  to  contract  debts 662 

Bemsed  Statutes,  1876. 
18688.   Suooession  tax 686 

Civa  Code. 

Art.  869.   Oonstrnction  of  buildings  for  moor- 
ing of  vessels,  etc 685 

868w   Construction  of  buildings  for  moor- 
ing of  vessels,  etc. 667 

Eeoised  Citnl  Code. 

I466w    BIghtof  way  along  river  banks.........  664 

609.    CTseofbanksofM&sissippl  river 664 

666.    Kight  of  way  along  river  banks ff^ 

86L   Interference  with  streams 664 

Art.  1764.    Limit  of  license 672 

1809.    Form  of  contract 557 

1986.    Specific  performance  of  contract..  556- 

1984.    Damages  for  breach  of  contract...  557 

1885.    Damages  for  refusal  to  pay  money  567 

1906.    Damages  for  refusal  to  pay  money  557 

Code  Practice. 

Art  880.    Mandamus..... •^••-^  654 

HarylancL 

Statutes. 

1889,  chap.  206w   Cited  as  illustration  of  time  of 

1874.  chap.  46.    Exemption  'of  wages  from  atZ 

techmenc 666 

Magsaehugetts* 

Dedaratien  ^  Riffftts. 

Art.  10.   Tasking  property  without  oompensa^ 

tion 269 

Statutes. 

1887,  chap.  270l    Employer's  liability  act.......   724 

Michigan* 

Constitution,  1885. 

Art.  4, 1 8.   Eligibility  of  certain  county  otfr- 

cers 214 

6, 1 16.   Prohibiting  certain  persons  from 

holding  oflBce  of  governor 214 

6, 1 6.    Each  township  shall  elect  four  jus- 
tices of  the  peace 214- 

Constitution. 

Art.  4. 1 6.    Qualifications  of  members  of  the 

legislature 218 

114.    Governor's  signature  to  bill 898 

88.    Local   legislation   conferred  by 

legislature 217 

6,  { 16.    Probi lilting  certain  penona  from 

holding  office  of  governor 218 

12, 1 7.    Removal  of  certain  officers 2S0 

15, 1 18.    Oriraoizatlon  of  cities  and  vil- 
lages    217 

Statutes. 

1842,  No.  89.    Incorporation  of  Pontlac  village   980 

1888,  p.  504, 1 1.    Mayor  made  conservator  of 

ihepeace 219 

p.  697,  S 14.    Power  of  mayor  to  administer 

oaths..^ .| 2» 
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Un,  p.  407.    Authority  of  oounofl  as  to  drsln- 

aire 

1 600.    Authority  of  oounoil  In  relation 

to  pr«*8ervation  of  public  health 

6T7.    Authority  of  mayor  to  nominate 

persona    to   flu   Taoancles   on 

school  board 

Now  804.    Veto  power  of  mayor 

June  4.    AuthoriziDflr  city  of  Detroit  to 
take     private    property   for 

public  use 

No.  411.   Time  tor  holding  election 

HawelVs  Statutes, 

f  0S&.    Power  of  governor  to  remove  county 

officers 

Oil.    Power  of  mayor  In  cases  of  riot  to  call 

aid  from  state  troops 

014.  PuolshmeDt  of  officers  of  state  troops. 
lOBL    Mayors  members  of  boards  of  health. . 

0964.    Duty  of  officers  to  keep  the  peace 

0007.    Punishment  of  officers  for  failure  to 

keep  the  peace 

WSb    Oommandlng  mayors  to  Issue  proclama^ 

tions  requiring  closing  of  saloons  on 

election  days 

om.   Mayors  of  all  cities  required  to  keep  the 

peace 

0464.   Authority  of  mayors  to  conduct  ezam- 

inatioDs    of    persons   charged  with 

crime 

9470.   Authority  of  mayors  to  admit  persons 

charged  with  crime  to  ball 

▼oLt,  16703.    Revocation  of  wills 

6701.    Awarding  costs 

mSL   Appeals  from  probate  courts.. 

Uiimesotaw 

Constitution, 

Art.  II,  II.   Organization  of  new  counties.. 7. 

General  Statutes,  1894. 

1 0006.   Duty  of  railroad  company  to  fence  its 

road 

6I6Bl    Bights  of  deserted  wife 

Misgonri* 

Statutes, 

]M7«  March  16.  Citizens^  Street  Railway  Com- 
pany of  Rpringfleld 

I60L  p.  206.  Power  of  boardii  of  education  to 
accept  gifts  for  erection  of  li- 
brary buildings 

Bevised  Statutes,  1889, 

1 14fl6u  Taxing  railway  property  for  revenue 
purposes 

1501   License  tax  on  street*  railroad  cars 

1576.    Construction  of  street  railroads 

OIOL   Appointment  of  officers  by  directors. . 

2606.  Power  of  board  of  directors  of  cor- 
poration   

2771,  subd.  11.    Organisation  of  corporation. 

onSL  Management  and  control  of  corpora- 
tion  

KIOl   Right  to  injunction 

6100.  Power  of  school  directors  to  establish 
libraries 

Montaaa. 

Constitution.  ' 

Art  tt,  1 4.  Prohibiting  legislature  from  levy- 
ing taxes 

16, 1 1&   JCx  post  facto  law 

Statutes. 

i6n,S347.   Bequiring  majority  vote  of  olty 

council 

p.  U6, 0  867.    Right  of  mayor  to  a  casting 

vote  in  case  of  a  tie 

UBL   Mayor  and  board  of  aldermen 
constitute  city  council.! 

Compiled  Statutes,  1887. 

INv.  6,  chap.  SB,  •  346.    Meeting  of  council 

1 886.  Mayor  and  board  of  al- 
dermen constitute  city 
council 

I7L.R.A. 


760 


Politieal  Code. 

1 4SD0,  subd.  64.    Legislative  powers  of  Incor- 
porated cities  and  towns 414 

Hebrask*. 

Constitution. 

Art  6.  II.   Judicial  power 436 

Compiled  Statutes,  1895, 

Chap.  86,  f  4.    Encumbrance  of  homestead 430 

7H.  1 1.    Conveyances  of  ren  I  estate 4% 

1 2.    Acknowledgment  by  grantor. . .  488 

3.    Acknowledgment  before  officer  436 

Revised  Statutes,  1865. 

Chap.  100,  II 18, 14.    Separate   examination  of 

wife 44U 

Code  of  Civil  Procedure. 
Competent  witnecsHS  425 


847.   Acknowledged  writing  as  evidence . 

Hew  Jersesr* 

Statutes. 

1687,  April  L    Power  of  excise  commissioners 

to  transfer  licenses 203 

1880,  March  20, 1 10.  Retrulfiting  sale  of  intoxi- 
cating liquors 203 

May  6.   Transfer  and  revocation  of  licenses 

granted  by  excise  boards 204 


General  Statutes. 


YoL  S.  p.  1800. 1 1». 


Power  of  excise  oommls- 
pioners  to  transfer  li- 


iP.  1818.    RegulaHng  sale  of  intoxicating 

liquors 200 

1818, 1 140.    Com  plaint  In  proceedings 
•  to  forfeit  liquor  license.    204 

1816.  Transfer  and  revocation  of  li- 
censes granted .  by  excise 
boards  ...........•.•..••.....•    204 

New  York. 

Constitution. 

Art  1, 10.    Public  gambling  prohibited....  4S0.  817 
1 16.  Old  Colony  laws  and  acts  of  the 

leirislacure 812 

17.    Old  Colony  laws  and  acts  of  the 

legislature 706 

8, 1 18.   Passage  of  private  or  local  bills . .    703 
8, 1 IQL    Limitation  of  power  to  contract 

debta TOl 

Constitution,  1894. 

Art.  6, 1 0.    Requirement  of  appointments  and 

promotions  in  the  civil  service. .    811 


Statutes. 


1848. 
I860, 
1878, 

1878. 
1883. 

1884, 

1887, 

1801, 
MOB, 

1804, 
1806. 


Devise  to  corporations 

chap.  860.    Act  relating  to  wills 

ohap.  161.   Act  for  protection  of  tax- 


payers, 
nker 


81 


chap.  86.    Tonkers  water  commissioners. 

chap.  864.    Civil  service 

chap.  307.    Civil  service 

41a    Civil  service 

ohap.  673.  Act  for  protection  of  tax- 
payers  

chap.  4.   Rapid  transit  act 

chap.  102.   Bapiri  transit  act 

chap.  666.    Rapid  transit  act 

chap.  628.    Rapid  transit  act 

ohap. 681. 17.    Civilservice 

762.    Rapid  transit  act 

ohap.  610.    Rapid  transit  act 

chap.  670.  Westchester  Racing  Associa- 
tion   

Sn,  1 17.    Racing  associations 

671.  Prohibiting  the   keeping    of 

l>ettlng  or  gaming  establish- 
ments   

672.  Pool-selling  and  bookmglang. 

673.  Racing  associations ^£7&... 


82R 


810 
828 
810 
827 
811 

816 
700 
700 
700 
700 
811 
700 
TOO 


420 


421 
421 
420 
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Revt$ed  Siatvtei. 

Vol.  2,  p.  87,  S  S.    Statute  of  wUJs... 

S8.    Dertae  to  oorporatioD 

4,cliap.l,pt.2(8thed.).  Nature,  qualities, 
and  alienation 
of  eftates  in 
real  property. 

Oods. 

Cbap.  le,  art  7.  •  2120.    Certlorarf. .......  ...... 

82125.    Certiorari 

Code  of  Civa  Procedure. 

1 1022.    Manner  of  enteriag  Judirment........ 

1926.    Act  for  protection  of  taxpajem........ 

Ptnal  Code, 

Cbap.  8.   Forblddinir  lotteries  and  sale  of  lot> 

tery  tickets 

Association  of  workingmen  for  their 
common  benefit. 


...........    79T 

824 

797 
826 


117a 
848. 


851. 
862. 


Prohibiting  the  keeping  of  betting  or 

gaming  establishments 

Pooleelling  and  book  making 229, 

Badng  of  animals  for  stakes  prohibited 

Horth  Caroliiuu 

ComtituHon. 


804 


Art.  2, 1 28.   Beading  and  ratification  of  act.. 
5, 1  L   CapiUtion  tax 


264 

24a 


186Mn.  chap.  287. 

1896.  chap.  116,  M  2,  &    Revenue  act. 


8tatute$, 

Meaning  of  venire.......... 

1,8.    Revenue  act 

1807,  chap.  168,  M  2,  a.   Aot  to  raise  revenoe... 

Code. 

11886.   Contracts  between  husband  and  wife. 

1886.    Contracts  between  husband  and  wife. 

8820,  subsecs.  1, 2.    Power  of  governor  over 

oiBcers. ........ 


247 


...    247 


Bevised  Code. 


Chap.  87, 1 2.   Authority  of  deputies  to  take 
acknowledgment  of  deeds 

North  Dakota. 

Compiled  Laws. 
14598.    Liability  for  breach  of  warranty.... 

Oreffon. 

Statutei. 

1891,  Feb.  20.   Protection  of  employees  and  la- 
borers  in    their   claims   for 

wages 

p.  8L,  1 1.    Preference  of  dauns  for  wages 

HUTs  Annotated  Lawt. 

1 8068.    Chattel  mortgage  for  benefit  of  mort- 
gagor  

3178.   Assignment  by  insolvent  debtor....... 

Penng^lwania. 

3tatute$. 
Cited  as  illustration  of  time  of 


616 


266 


1886,  March  17. 

Brightlp'e  Pardon's  Digest, 

VoL  1  (12th  ed.)  p.  106.  f  1.    Warehouse  receipts 

p.  666,  H  200-214.     Validity    of 

chattel 

mortgages 

Texas* 

SUttvtes. 
1879,  March  24.    Assignment  of  property....^ 

Revised  Statutes,  1895, 
Art.  1688.    Descent  of  proper^. 


1694. 


Advancements  to  be  aocounted  for 
by 

rL.R.  A. 


264 

178 
178 


102 
102 


Art.  1,17. 

12. 

& 

i. 

8. 


Utah. 

ConstittUi4m, 
Due  process  of  law.. 


Rights  of  labor  shall  have  proteo* 
Uon 106 

Board  of  labor  provided  by  legis- 
lature    106 

Things  prohibited  by  legUature.  US 

Exchange  of  blackllsu  prohib- 
ited   ]» 


Damages  for  Injuries  resulting  In 


104 


death 
Authority  to  pass  laws  for  pro- 
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UNITED  STATES  CIRCUIT  COURT  OP  APPEALS.  SIXTH  CIRCUIT 


William  HARDY.  P//.  in  Err., 

V. 

BHEDDEN  COMPANY,  Limited. 

(47  U.  8.  App.  862.) 

1.  The  owner  of  a  tmek  hired  for  use 
in  a  proeeesioii  ia  not  under  ao  implied  ob* 
ligation  to  bis  employee,  whom  he  sends  to  drive 
It,  for  defects  in  a  superstructure  built  upon  the 
truck  by  the  fairer,  wfaen  the  driver  knows  who 
built  It  and  has  no  reason  to  believe  that  his  em- 
ployer has  taken  any  part  in  its  erection  or  su. 
pervislon. 

S.  The  hirinf^  of  a  track  to  be  bnllt 
upon  so  that  its  nature  as  a  Tehide  is 
ehanyed  for  temporary  nee  in  a  proces- 
sion, with  an  ajrreement  that  the  owner  shall 


send  horses  and  drivers,  makes  a  driver,  although 
he  is  in  the  general  employment  of  the  owner  of 
the  truck,  a  special  servant  in  the  employ  of  the 
hirer  while  engaged  in  the  latter's  businefes. 

(IPebruary  2, 1807^ 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michi- 
gao  to.review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  resHlled 
from  defendant's  negligence.  Afflrmed, 
The  facts  are  stat&  in  the  opinion. 

Before  Taft  and  Lurton,  Circuit  Judges,  and 
8€ige,  District  Judge. 


.Note.— TThfcT^  of  two  or  more  penonn  iB  the  maa- 
ter  of  another  who  ie  conceded  to  be  the  eervant 
of  one  of  them, 

L  Introductory, 

XL  Teete  of  the  eapietenee  of  the  relation  of  master 
and  eervanU 

a.  In  general, 

b.  Value  of  teete  other  than  the  power  of 

controL 
L  Payment  of  wooes, 
8.  Power  of  hlrfng  and  diseharafno, 
S.  For  whom  the  aet  eomvUiined  of  was 
done, 
«.  Ownership  of  Instrumentalities  managed 

6y  servant:  inference  fntm. 
5,  How  far  general  prittetpUs  hold  in  the 
case  of  servants  in  the  employ  of  the 
government. 
in.  Effect  of  pla1ntig*9  ignoranee  of  aciuaJL  con" 
dUions. 

a.  In  the  case  of  strangers. 

b.  In  the  case  of  servants. 

'IV.  Liability  for  acts  of  servarUs  regularly  acting 
for  dissociated  employers  in  different 
eapoctttes. 
V.  Relationship  where  servants  are  hired  by  one 
in  the  empUyyment  of  another. 

a.  Position  of  servarUs  hiredby  an  agent, 

1.  Actitms  by  third  persons  for  injuries. 

2.  Actiims  by  »ervantsfor  personal  in- 

juries. 

3.  Criminal  proeeediaigs. 

b.  Position  of  servants  hired  by  independent 

contractors. 
L  Actions  by  third  persons  for  injuries' 
2.  Actions  tiy  aervants  for  personal  in- 
juries. 
8.  Exercise  of  control  by  principal  em- 
ployer: effect  of. 
"▼L  Whose  servants  are  the  crew  of  a  chartered 
vessel, 
a.  General  principle*. 

^  L.  a  A. 


VL —Continued. 

b.  What  kind  of  eontraet  vHa  operate  to 

transfer  the  eorUrol  from  the  owner, 
0.  Effect  of  contract  tested  by  ctmsUlering 

who  has  the  power  of  controlling  the 


d.  Power  of  control  in  the  case  of  vessels 

chartered  by  the  Stale, 
a.  Rtde  where  the  charterer  is  the  captain 

of  the  ship. 
YIL  Position  of  servants  of  raUroad  companies 

which  are  using  the  same  premises. 

a.  Rights  of  thirdpersons. 

b.  Rights  of  servants, 

L  OeneraOy. 

2.  Defense  of  common  employment. 
VUL  Position  of  servarUs  v>orhing  for  connecting 
carriers. 
IX.  Relation  between  a  lessor  or  licensor  and  the 

servarUs  of  the  lessee  or  licensee. 
X.  Position  of  servants  delivering  or  reeeivirtg 
goods  elsewhere  than  at  the  employer's 
place  of  business. 

a.  OeneraUy. 

b.  Common-law  rules  changed  by  legislation 

in  Pennsylvania. 
XI.  PosUUm  of  servants  working  on  the  same 

trains, 
XII.  PosUion  of  servants  delegated  to  perform  work 
contracted  for  by  theUr  master. 

a.  C^enerally. 

b.  PosUion  of  servants  sent  to  work  in  elhaarge 

of  planL 

L  Oeneral  summary  of  principles. 

8.  Bearing  of  these  principles  on  the  doe- 
trine  of  imputed  negligence. 

Z.  ApparerU  inconsistencies  in  the  ded' 
sions,  disewssion  of. 

4.  Illustrative  cases. 
0.    Special  circumstances  tejiding  to  show 
which  employer  had  control  of  a  ser- 
vant in  charge  of  plant. 

L  Selection  of  a  particular  Servant. 
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UniTBD  States  Circuit  Coubt  of  Apfbaia 


Fkb.^ 


Uenr$,  Smith  &  Lee*  for  plaintiff  in  error: 

The  fact  that  the  structure  collapsed,  on  the 
first  occasion  that  arose  to  test  its  strength 
"Was  in  ilself  suflScient  evidence  of  its  inca- 
pacity to  put  the  defendant  to  its  proof  as  to 
the  su£Bcienoy  of  the  construction  and  lack  of 
negligence  upon  its  part. 

Chicago  A  A.  B.  Co.  v.  Shannon,  ^Hl  888; 
TUinois  C.  R,  Co.  v.  Phillim,  49  HI.  286;  San- 
horn  V.  Madera  Flume  <fe  Trading  Co.  70  Cal. 
261;  TreadiDdl  y.  Whittier^  80  Cal.  588,  6  L. 
R.  A.  498;  MitcheU  v.  Southern  P.  B.  Go.  87 
Cal.  72,  11  L.  R.  A.  180. 

Men  who  are  employed  by  the  master  to 
construct  or  repair  the  appliance  with  which 
a  servant  is  to  perform  his  labor,  are  in  no 
sense  fellow  servants,  and  if  an  injury  results 
to  the  employee  by  reason  of  the  neglect  of 
agents  thus  employed,  the  master  is  liable. 

Bough  V.  Texas  <&  P.  R.  Co,  100  U.  S.  213, 
25  L.  ed.  612;  Morton  v.  Detroit,  B.  H.  A  A. 
R.  Co.  81  Mich.  481;  Aehman  v.  Flint  d  P.  M. 
B.  Co.  90  Mich.  671;  SadoteskiY.  Michigan  Car 
Co.  84  Mich.  105;  Van  Dusen  v.  LeteUier,  78 
Mich.  492. 

The  duty  which  the  master  owes  to  provide 
suitable  tools  and  appliances  for  the  use  of 
workmen  in  his  employ  cannot  be  delegated 
to  another  so  as  to  relieve  the  master  from 
liabUity. 

Nort/iem  P.  B.  Co.  v.  Herbert,  116  U.  8.  658, 
29  L.  ed  760;  FordY.  Fitehhurg  B  Co.  110 
Mass.  240,  14  Am.  Rep.  598;  Dateey.  Southern 
Pac.  Co.  98  Cal.  19;    Bmix  v.  Blodgett  dt  D. 


Lumber  Co.  94  Mich.  607;  Sado^JMki  ▼.  Miehigtu^ 
Car  Co.  84  Mich.  100;  McQotem  v.  Cehtni 
Vermont  B.  Co.  128  N.  Y.  280;  PuUman  Palace 
Car  Co.  V.  Laack,  148  111.  242, 18  L.  R.  A  215; 
Keliof  V.  %K«,  48E:an.  120;  Mnky.  DeeMoini» 
Ice  Co.  84  Iowa,  821. 

The  duty  to  furnish  the  safe  appliances  rests 
upon  the  master,  and  the  servant  has  a  right 
to  rely  upon  the  implied  contract  of  the  master 
to  perform  that  duty,  and  is  not  diarged  with 
the  duty  of  in8i>ection. 

Mieeouri  P.  B.  Co.  v.  Crenshaw,  71  Tex.  340; 
Cincinnati,  H.  dt  D.  B.  Co.  v.  McMutlen,  117 
Ind.  489;  lAttU  Bock,  M.  B.  dt  T.  B.  Co.  v. 
LetereU.  48  Ark.  848. 

Mr.  L.  C*  Staalej'y  for  defendant  in  errorr 

Defendant  was  not  under  the  master's  duty 
to  provide  the  seats  as  a  safe  place. 

Beeeiey  v.  F.  W.  W/ieder  db  Co.  108  Mich. 
196,  27  L.  R.  A.  266;  Pet^ija  v.  Aurora  Mia. 
Co.  106  Mich.  468,  469.  82  L.  R.  A.  485.  438; 
Finalyeon  v.  Utica  Min.  db  Mill.  OS?.  82  17.  S. 
App.  148.  67  Fed.  Rep.  507;  Qurf,  C.  A  8.  F. 
B.  Co.  V.  Jackson,  27  U.  8.  App.  519,  65  Fed. 
Rep.  48.  See  also  Armour  v.  BaJin,  111  U. 
8.  818,  28  L.  ed.  440;  St.  Louis,  L  M.  dtS.R 
Co.  V.  Needham,  27  U.  8.  App.  227.  68  Fed. 
Rep.  107,  25  L.  R.  A.  888;  BuOer  v.  Ttmmsend, 
VM  N.  Y.  110. 

Plaintiff  is  shown  to  have  known  that  his 
employer  undertook  no  duty  to  furnish  or  in- 
spect the  seats. 

Texas  db  P.  B.  Co.  v.  Paiian,  61  Fed.  Rep. 
259. 


ZIL— Continued. 

2.  Length  of  period  of  Mring, 

8.  Personal  interference  on  the  part  of 

the  hirer. 
4  Hxerdse  of  a  limited  measure  of  con- 
trol t)v  the  hirer  under  the  terms 
of  the  eontracL 
5.  Hirer  respotisibie  for  acts  of  person 
appointed  by  himself  to  perform 
work  with  respect  to  the  chattel 
hired. 
d.  Position  of  servants  sent  to  work  without 

piant:  (Uttstratwe  cases. 
6.  Oeneral  employer  remains  liable  to  some 
ertent  as  master. 
Xin.  Constructive  service  as  predicated  from  the 
necessity  of  discharging  special  dbUga- 
tiimtt  to  the  puJMic. 
a.  JngeneraL 
h.  ResponsiMUty  for  injuries  resuUina  from 

works  of  c&n^ructlon. 
o.  Constructive  ftenfice  predicated  from  the 
duties  of  railroad  companies  as  carriers. 

d.  ResponstbUity   of  a  grantee  of  public 

franchises  for  the  acts  of  the  serv- 
ants of  a  lessee  in  possession  un- 
der an  unauthor^d  contracL 

1.  As  regards  third  perjfons. 

2.  As  regards  servants. 

e.  RespoTisibUUv  where  the  lessee  is  in  pos- 

session under  an  authorized  con^ 
tract. 

1.  As  regards  Uiird  persons. 

2.  In  the  case  of  servants. 

XIV.  Position  of  servants  operating  raHroads  for 
receivers  and  trustees  for  mortgage  bond- 
holders. 

I.  Introduettyry. 

Cases  of  the  olase  with  which  Hardt  v.  Shkddkn 
CoMPANT  is  ooDDected  by  the  second  of  the  two 
87  L.  R.  A. 


frrounds  awigned  for  the  decision  have  often  been 
passed  upon  by  the  courts  during  the  last  hundred 
years,  and.  In  view  of  the  manifold  pbaaes  which 
the  contract  of  employment  presents  in  an  age  of 
complex  industrial  enterprises,  there  is  every  rea- 
son to  anticipate  that  in  the  future  the  volume  of 
litigation  upon  the  problems  involved  in  the  ques- 
tion which  stands  at  the  head  of  the  present  note 
will  increase  rather  than  diminish. 

The  importance  of  that  question  arises  from  the 
existence  of  two  well-established  principles  of  the 
law  of  torts: 

(1)  There  cannot  be  more  than  one  responsible 
superior  for  the  same  subordinate  at  the  same  time 
and  in  the  same  transaction.  Laugher  v.  Pointer 
(1806)  6  Barn,  ft  C.  547;  Blake  ▼.  Ferris  (1851)  5  N. 
Y.  48, 55  Am.  Dec.  304;  Atwood  v.  Chicago.  R.  I.  ft 
P.  R.  Co.  (1896)  72  Fed.  Bep.  447;  Currier  v.  Hender- 
son (1895)  85  Hun,  900. 

(2)  In  order  to  let  in  the  operation  of  the  doo- 
trine  of  fellow  service  there  must  be,  not  only  » 
common  employment,  but  a  common  master. 
Swainson  v.  North-Eastern  R.  Co.  a87Q)  L.B.  8  Exeh. 
Div.  849, 47  L.  J.  Bxch.  N.  8. 872, 38  L.  T.  N.  &  20L 
26  Week.  Rep.  418,  and  cases  dted  below.  See  also 
<n/ra,V.b,2. 

The  first  of  these  doctrines  is  subject  to  one 
exception,  which  is  more  apparent  than  real* 
viz.,  the  rule  which  makes  partners  severally 
as  well  as  Jointly  liable  to  third  persons  for  the 
torts  of  a  person  employed  to  do  the  work  of  the 
firm.  See  generally  Bates,  Partn.  I  1080;  Gollyer, 
Partn.  Wood's  ed.  §  689;  Lindley,  Partn.  «283. 

Where  it  is  sought  to  charge  two  owners  of  a. 
Joint  business  with  liability  for  the  negliirence  of 
their  servants,  the  actual  presence  of  one  of  such 
owners  at  the  moment  of  the  accident  is  not  neces- 
sary to  render  him  responsible,  if  the  other  ftect» 
and  circumstances  are  sufficient  to  show  liability. 
Baker  v.  Hagey  (1896)  177  Pa.  129;  Ashworth  v.  Stan- 
wlx  (1860)  8  El.  ft  El.  701, 80  L.  J.  Q.  B.  N.  8. 183,  T 
Jur.  N.  S.  467, 4  L.  T.  N.  S.  SSaOOOlC 
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Where  tbe  servaDt  knows  that  the  master 
has  not  iDspected,  and  has  no  system  of  iQ8|>ec- 
tioD.  and  has  not  undertaken  to  inspect,  then 
the  servant  roust  inspect,  at  bis  peril. 

Flood  V.  Wegtern  V.  Teleg.  Co.  131  N.  Y.  603; 
Texas  di  P.  R  Co,  v.  Minniek,  23  U.  8.  App. 
810.  «l  Fed.  Rep.  637;  Malumey  v.  VcLcuum  Oil 
Co.  76  Hun,  579;  G^Connwr  v.  Neai,  153  Mass. 
281. 

Where  the  implement  is  of  simpie  construc- 
tion, so  that  it  and  its  dangers  are  as  easily 
understood  by  an  employee  as  by  the  master, 
thoujrh  the  master  furnish  it,  the  servant  as- 
sumes the  risk. 

Marsh  v.  Chiekering,  101 N.  Y.  896;  Meador 
▼.  Lake  Shore  A  M.  8,  R.  Co.  188  Ind.  ^0. 

The  stakes,  crate,  laf^ging,  or  rack  support- 
ing or  holding  a  load  are  not  a  part  of  the  ve- 
hicle, or  of  the  employers'  ways  and  works. 

Byrnes  v.  New  York,  L.  B.  db  W.  R  Co.  118 
N.  Y.  251,  4  L.  li  A.  151;  Dewey  y.  Parke,  76 
Mich.  681;  Hoar  v.  Merntt,  62  Mich.  888; 
Dewey  v.  Detroit,  O.  H,  dh  M.  R.  Co.  97  Mich. 
829,  22  L.  R  A.  292;  Hogan  v.  Bmith,  125  N. 
Y.  774;  CaOan  v.  BuU,  118  Cal.  698. 

Even  where  a  servant  Is  emploved  on  ma- 
chinery from  the  use  of  which  danger  may 
arise,  it  is  the  duty  of  the  master  to  take  due 
care,  and  to  use  all  reasonable  means  to  guard 
a^inst  and  prevent  any  defects  from  which 
increased  and  unnecessary  danger  may  occur. 

Clarke  v.  Holmes,  7  Hurlst.  &  N.  948. 

If  the  duty  existed  the  defendant  performed 


it  in  the  selection  (no  matter  by  whom;  of  com- 
petent mechanics  to  build  it. 

Devlin  v.  Smith,  89  N.  Y.  474,  42  Am.  Rep. 
311;  Bright  v.  Barnett  d:  R  Co.  SS  Wis.  299, 
26  L.  R.  A.  524;  HaUy  v.  Jvmp  River  Lumber 
Co.  81  Wis.  412;  New  Orleans,  M.  dt  0.  R.  Co. 
V.  Hanning,  82  U.  S.  15  Wall.  649.  21  L.  ed. 
220;  Morgan  v.  Smith.  159  Mass.  570;  Wood, 
Mast.  &  8.  ^§  814,  315;  Elliott  v.  Hall,  L.  R. 
15  Q.  B.  Div.  815;  Heaten  v.  Pender,  L.  R. 

II  Q.  B.  Div.  515;  Winterbottomy.  WHght.  10 
Mees.  &  W.  109;  Cameron  v.  Nystram  [1898] 
A.  C.  808. 

The  risk  was  open  and  obvious  if  there  waa 
any. 

Taylor- Craig  Corp.  v.  Hage,  82  U.  8.  App. 
548,  69  Fed.  Rep.  681;  Sovthem  Pae.  Co.  v. 
Johnson,  44  U.  8.  App.  1,  69  Fed.  Rep.  559; 
Texas  dt  P.  R  Co.  v.  Rhodes,  30  U.  8.  App. 
561.  71  Fed.  Rep.  145;  Priestley  y.  Fowler,  a 
Mees.  &  W.  1;  Wood.  Mast.  &  8.  §§  835,  349. 
866,  414,  p.  714;  HuddUston  v.  LoweU  Machine 
Shop.  106  Mass.  282;  Batterson  v.  Chicago  dt  Q. 
T,  R  Co.  63  Mich.  125;  Hewitt  v.  Flint  db  P. 
M.  R  Co.  67  Mich.  61;  Aerkfetz  v.  Humphreys, 
145  U.  8.  418,  86  L.  ed.  758;  Qulf,  C.  db  8.  F. 
R  Co.  V.  Williams.  72  Tex.  159;  Jennings  v. 
Iron  Bay  Co.  47  Minn.  Ill;  Armour  v.  Hfihn, 

III  U.  8.  318,  28  L.  ed.  441;  aMeUiav.  Kan- 
sas  City,  St.  J.  db  C.  B.  R  Co.  115  Mo.  205; 
Rooney  v.  SewaU  db  D.  Cordage  Co.  161  Mass. 
158;  Kaare  v.  Troy  Steel  dt  I.  Co.  189  N.  Y. 
869;  Watson  v.  Kansas  db  T.  Coal  Co.  52  Mo. 


The  servant  of  one  of  the  partners,  in  his  indi- 
vidaal  capaoity,  is  of  course  not  a  servant  of  the 
other,  except  under  sach  circumstances  as  would 
justify  the  inference  of  a  transfer  of  services  from 
one  of  two  disconnected  persons  to  the  other. 
Muse  V.  Stem  (1886)  82  Va.  88  (a  carriage  case).  Bee 
tn/ni,  XILb. 

Where  one  possible  inference  from  the  evidence 
is  that  the  manaflrement  of  the  gates  at  a  crossing 
where  the  tracks  of  three  companies  ran  parallel 
to  each  other  was  undertaken  by  one  of  those 
companies  for  the  benefit  of  the  otbers,  it  is  error  to 
take  from  the  jury  the  question  whether  the  gate- 
man  is  the  servant  of  that  company  exclusively, 
or  the  agent  of  each  of  the  companies.  Brown  v. 
Boston  &  A.  R.  Go.  (1802)  1177  Mass.  890. 

A  case  involving  somewhat  peculiar  features  is 
Hill  V.  Warren  (1818)  2  Stark.  877,  where  it  was  held 
that  in  an  action  against  the  defendant  for  the  neg- 
ligence of  his  agent  in  pulling  down  the  party  wall 
between  the  houses  of  the  plaintiff  and  defendant 
it  is  a  good  defense  to  show  that  the  plaintiff  ap- 
puioted  an  agent  to  superintend  the  work,  jointly 
with  the  defendant's  agent,  and  that  both  agents 
were  to  blame. 

The  operation  of  the  general  rule  as  to  the  joint 
aod  several  liability  of  the  partners  is  also  illus- 
trated by  the  cases  in  which  a  servant  sues  a  firm 
u  bis  employers,  under  circumstances  which  pre- 
dade  the  operation  of  the  doctrine  as  to  common 
employment,  that  is,  where  his  injury  was  caused 
by  the  breach  of  some  personal  duty  which  the  law 
Imposes  on  employers  in  respect  to  their  servants. 
I  Thus,  tbe  members  of  the  firm  are  liable  for  in- 
juries caused  to  its  servant  by  the  nes-ligence  of 
any  one  of  them.  Meilors  v.  Shaw  (1861)  1  Best  & 
8. 437.80  L.  J.  Q.  B.  N.  S.  838, 7  Jur.  N.  8.  845  (where 
the  negligent  partner  was  the  superintendent  of 
tbe  business);  Dillingham  v.  Crank  (1894)  87  Tex.  104. 

This  rule  holds  even  though  one  of  the  proprie- 
tors was  himself  a  fellow  workman  of  the  plaintiff, 
And  it  was  to  his  act  that  the  injury  was  due. 
Asb worth  v.  Stanwix  a860)  8  £1.  &  El.  701, 80  L.  J.  Q. 
87  L.  R  A. 


B.  N.  8. 188.  7  Jur.  N.  S.  487,  4  L.  T.  N.  8. 85.  There 
Crompton,  J.,  referring  to  the  decisions  illustrating 
tbe  more  usual  phases  of  the  doctrine  of  common 
employment,  proceeded  as  follows:  "But  the  pres- 
ent case  is  distinguishable  from  the  class  of  cases 
which  have  been  referred  to,  in  the  important  par- 
ticular that  tbe  defendant  Walker,  although  in 
fact  engaged  jointly  with  the  plaintiff  in  the  work 
of  the  mine,  was  also  a  coproprietor,  and,  as  such, 
one  of  the  plaintiff's  masters;  and  the  question  is, 
whether  this  circumstance  takes  the  case  out  of  the 
before-mentioned  rule,  and  calls  for  the  applica- 
tion of  a  different  principle.  We  are  of  opinion 
that  it  does,  and  that  tbe  plaintiff  is  entitled  to  hold 
tbe  defendant  Stanwix  responsible  for  tbe  negli- 
gence of  his  coproprietor  and  partner." 

Tbe  rationale  of  tbe  second  doctrine  has  been 
thus  explained  by  two  eminent  English  judges  in 
cases  extensively  cited  by  the  courts  of  this  coun- 
try: 

"Dicta  are  to  be  found  .  .  .  in  some  of  the 
cases,  which  tend  to  suggest  that  tbe  principle 
ought  to  be  applied  to  cases  in  which  the  element 
of  common  service  may  be  wanting.  There  is  a 
difficulty  in  so  holding,  because,  wben  it  is  said  the 
servant  undertakes  tbe  risk  of  tbe  negligent  acts  of 
his  fellow  servant,  the  question  arises,  'Undertakes 
to  whom?'  and  the  proposition  must,  we  think,  be 
limited  by  confining  the  undertaking  to  the  mas- 
ter of  the  servant  who  is  supposed  to  give  it,  and 
that  it  cannot  be  reasonably  extended  to  strangers, 
or  those  who,  though  having  some  interest  in  a 
joint  operation,  are  not  in  some  sort  tbe  mastere 
of  tbe  person  injured."  Swalnson  v.  Nortb-Eastem 
H.  Co.  (1878)  L.  R.  8  Excb.  Div.  849, 47  L.  J.  Exch.  N. 
S.  872, 38  L.  T.  N.  S.  201, 26  Week.  Rep.  418,  per  Brett, 
L.J. 

"The  case  of  master  and  servant  is  only  one  of  a 
class.  The  question  has  hitherto  arisen  in  cases  be- 
tween master  and  servant,  but  it  appears  to  me 
that  the  learning  on  this  subject  bas  not  been  ex- 
hausted. When  two  persons  serve  tbe  same  mas- 
ter, one  cannot  sue  the  master  for  the  negligence  ^ 
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App.  806;  Mvrphy  v.  American  Ruhber  Co. 
159  Mass.  266;  Keenan  ▼.  i&it«?n  Electric  lUum. 
Co.  169  Mass.  379;  McQuirck  v.  8^a^<tM^,  160 
Mass.  45:  HazUhurst  v.  Brunswick  Lumber  Co. 
94  Ga.  585;  Cheiapeake,  0,  db  8.  W.  R  Co.  v. 
McDofMll,  16  Ky.  L.  Kep.  1. 

No  exigency  of  the  master's  business  re- 
quired him  so  to  expose  himself.  He  knew  as 
-well  as  any  driver  of  ordioary  experience  that 
he  ^as  trusting  his  own  safety  and  that  of  his 
passengers  eutfrely  to  chance,  and  to  the  horses 
going  along  smoothly.  In  case  of  any  unusual 
occurrence,  he  would  not  have  bad  the  least 
control  over  the  horses,  and  be  knew  it.  In 
adopting  this  manner  of  procedure,  in  the  at>- 
sence  of  his  employer,  or  of  directions  by  his  em- 
ployer, he  stood  for  his  employer,  and  was  bound 
to  use  due  care  of  his  employer's  property. 

Ashman  v.  Flint  dt  P,  M.  B,  Co.  90  Mich. 
567;  St  Lovis AS.  F.R.  Co. v. Schumacher,  152 
13.  8.  77,  38  L.  ed.  861;  Goff  v.  Chippewa 
River  &  M.  R.  Co,  86  Wis.  287;  Martin  v. 
Baltimore  dt  0.  R.  Co.  41  Fed.  Rep.  125;  Tay^ 
lor  V.  Richmond  d  D,  R.  Co.  109  N.  C.  283; 
Roepcke  v.  Michigan  C  R.  Co.  100  Mich. 
541. 

The  plaintiff  and  his  team  were  hired  out 
10  the  G.  A.  R.  post.  Control,  and  therefore 
responsibility,  were  not  in  the  defendant,  but 
had  lawfully  been  given  over  by  defendant  to 
another. 

Bpme  V.  Ramus  City,  Ft.  8.  <fe  M.  R.  Co. 
22  U.  8.  App.  220.  61  Fed.  Rep.  607,  24  L.  R. 
A.  693;  Donovan  ▼.  Laing,  W.  A  D.  ConHr. 


Syndicate  [1898] 
118  CaL  698. 


1  Q.  B.  629;   CaOan  ▼.  BuU. 


Tally  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

This  is  a  proceeding  in  error  to  review  a 
Judgment  for  the  defendant  entered  by  the  cir- 
cuit court  of  the  United  States  for  the  eastern 
district  of  Michigan  in  a  suit  for  damages  for 
personal  injury.  William  Hardy,  the  plaintiflF 
in  error,  and  the  plaintiff  below,  was  employed 
by  the  8hedden  Company,  Limited,  the  de- 
fendant below,  and  the  defendant  in  error,  as 
a  driver  of  one  of  its  trucks.  The  business  of 
the  defendant  was  managed  by  one  William 
Anderson.  On  the  28th  of  May,  1891,  two 
officers  of  the  Grand  Army  of  the  Republic 
post  at  Lansing  visited  Anderson,  and  made  a 
contract  with  him  by  which  he  agreed  to  let 
them  have  for  two  days  one  of  his  trucka,  upon 
which  they  proposed  to  build  a  superstructure 
of  seats,  to  be  occupied  by  young  girla  in  a 
Decoration  Day  procession  to.be  held  on  the 
80th  of  May  following,  and  further  agreed  to 
send  two  oi  his  drivers,  with  four  horses,  to 
haul  the  truck,  thus  loaded,  in  the  procession. 
The  superstructure  was  erected  by  mechanics, 
members  of  the  Grand  Army  of  the  Republic 
post.  Anderson  bad  nothing  to  do  either  with 
furnishing  the  material  or  with  supervising  the 
work,  and  did  not  see  the  structure  until  after 
the  accident  about  to  be  related.  On  the 
morning  of  the  80th,  Anderson  directed  the 
plaintiff  and  another  one  of  hia  drivers  to  take 


of  his  fellow  servant.  The  rule  applies  to  every  es. 
tablishment.  No  member  of  an  establishment  can 
maintain  an  action  against  the  master  for  an  injury 
done  to  him  by  another  member  of  that  establish- 
ment, in  respect  of  which.  If  he  bad  been  a  stranger, 
be  mig-ht  have  had  a  right  of  action.  A  friend  of 
the  servant,  a  son,  a  relation,  living  in  the  same 
house,  not  in  the  character  of  a  servant,  but  as  a 
member  of  the  same  family,  are  probably  in  the 
same  position,  and  such  persons  cannot  maintain 
actions  any  more  than  a  servant  could.  But  that  is 
when  they  form  one  family,  in  one  establishment, 
for  one  common  purpose.  Here  it  is  said  that  there 
was  common  work.  If  it  was  agreed  that  this  work 
should  be  done  by  all,  the  rule  might  apply;  but  it 
does  not  apply  merely  because  the  parties  bad  a 
common  object,  if  they  had  separate  ends,  and  for 
eome  purposes  antagonistic  interests.'*  Abraham  v. 
Reynolds  (1860)  6  Hurlst.  &  N.  148,  6  Jur.  N.  8. 63, 8 
Week.  Kep.  181,  per  Pollock,  C.  B. 

Compare  Johnson  v.  Lindsay  [1881]  A.  G.  871, 65  L. 
T.  N.  8.  97;  Morgan  v.  Smith  (1803)  160  Mass.  670; 
Keagan  v.  Casey  (1808)  180  Mass.  874;  Svenson  v.  At- 
lantic Mail  S.  8.  Co.  (1874)  67  N.  Y.  108. 

The  most  common  case  of  a  co-opeiation  between 
masters  which  does  make  their  respective  servants 
colaborers  arises  where  the  servants  of  a  con- 
tractor are  working  with  the  servants  of  the  con- 
tractor's principal  or  of  a  subcontractor.  See 
infra,  V.  b,  2.    For  other  cases,  see  infra^  VII.  b,  8, 

It  should  be  remembered,  however,  that  this  sec- 
ond doctrine  is  itself  subject  to  an  exception  anal- 
ogous to  that  which,  as  has  Just  been  pointed  out, 
constitutes  an  apparent  limitation  upon  the  first 
doctrine. 

Service  under  a  single  individual  or  corporation 
is  not  a  necessary  element  of  **common  employ- 
ment.'* A  servant  may  be  actually  or  practically 
in  the  service  of  two  masters,  who,  quoad  his  serv- 
ice and  employment,  will  be  regarded  as  partners. 
Bwainson  v.  North-Eastem  BL  Co.  a878)  L.  R.  8  Bzch. 
87  L.  R.  A. 


Div.  841,  47  L.  J.  Exch.  N.  &  872. 88  L.  T.  N.  S.  201, 2ft 
Week.  Bep.  418.  The  difference  between  the  court 
of  exchequer  and  the  court  of  appeal  in  this  case 
was  merely  as  to  the  proper  inference  to  be  drawn 
from  the  facts.   See  infra,  YTL 

As  the  doctrine  of  common  employment  is  merely 
one  special  form  of  the  wider  doctrine  that  a  servant 
assumes  all  the  ordinary  and  known  risks  of  his  em- 
ployment, it  issufflciently  obvious  thatthe  principle 
applied  in  the  above  cases  is  the  result  of  a  purely  ar- 
bitrary limitation  of  that  doctrine.  As  was  pointed 
out  by  Fry,  L.  J.,  in  Johnson  v.  Lindsay  (1889)  L.  R. 
23  Q.  B.  Div.  606, 66  L.  J.  Q.  a  N.  8. 681. 86  Weelc.  Rep. 
119,  it  would  be  Just  as  reasonable  to  say  that  a  mao 
may  choose  between  taking  part  In  an  enterprise  in 
which  there  is  co-operation  of  masters  alone  and 
not  taking  part  in  such  enterprise,  as  it  is  to  adopt 
the  argument  of  Lord  Cairns  in  Wilson  v.  Merry 
(1868)  L.  R.  1  H.  L.  Sc.  826, 19  L.  T.  N.  8.  80,  that  **a 
servant  may  choose  for  himself  between  serving  a 
niaster  who  does,  and  a  master  who  does  not,  attend 
in  person  to  his  business." 

At  one  time  there  seems  to  have  been  a  strong 
disposition  to  follow  out  the  conception  here  sug- 
gested to  a  strictly  logical  conclusion.  The  much 
discussed  case  of  Wiggett  v.  Fox  (18i)6)  11  Exch.  8:3ES, 
25  L.  J.  Exch.  N.  8. 188,  2  Jur.  N.  S.  956,  was  one 
notable  illustration  of  this  tendency.  (See  the  ex- 
tract from  the  opinion  given  infra^  V.  b,  2.) 

And  in  this  country,  a  few  years  later,  the  su- 
preme court  of  Michigan  went  so  far  as  to  hold  ex- 
plicitly, though  by  a  divided  court,  that  the  servant 
of  a  contractor  is  a  coservant  of  a  servant  of  the 
contractor's  employer,  where  both  are  engaged 
on  a  common  enterprise.  (Tampbell,  J.,  speaking 
for  the  majority,  said:  '^Whatever  possible  restrio- 
tion  may  exist  as  to  strangers,  under  circumstances 
where  work  is  done  on  the  prindpars  premisea,— a 
point  not  now  before  us,~no  question  could  arise 
in  favor  of  an  employee  of  the  contractor,  who 
looks  immediately  to  him  a8fuprinoipal.|  He  knows 
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four  horses,  and  bitcb  them  to  the  truck,  and  to 
draw  the  truck  to  aud  from  the  cemetery  to 
which  the  procession  was  going,  under  the  di- 
rection of  tne  executive  committee  of  the  Grand 
Arm^.  The  plaintiff  knew  that  Anderson  had 
nothing  to  do  with  the  building  of  the  super- 
stnicture,  and  thought  correctly,  as  he  says, 
"that  the  Grand  Army  follts  had  taken  care  of 
that"  The  superstructure  had  been  placed 
upon  an  old  truck  lent  for  the  purpose  by  the 
defendant  Upon  the  day  of  the  procession 
the  superstructure  was  changed  from  the  old 
truck  to  the  one  usually  driven  by  Hardy,  and 
the  railing  or  guard  which  was  attached  to 
Hardy's  truck  as  a  protection,  and  something 
.  against  which  be  could  brace  himself,  was  re- 
moyed  by  the  Grand  Army  of  Republic  men 
in  order  to  make  room  for  the  temporary 
structure  of  seats.  It  does  not  appear  that 
Anderson  knew  that  this  railing  had  been  re- 
moved. The  size  of  the  structure  and  the 
number  of  young  girls  carried  required  that 
the  two  drivers,  one  driving  one  team  and  the 
other  the  other,  should  sit  forward  on  the 
truck,  with  their  legs  dangling  very  near  to 
the  tails  of  the  horses  of  the  rear  team.  They 
drove  out  to  the  cemetery,  taking  the  route 
directed  by  the  executive  committee.  As  they 
came  in  sight  of  the  cemetery,  they  drove  into 
a  rut  in  the  road  of  a  depth  of  from  6  to  12 
inches.  The  jolt  thns  occasioned  broke  down 
the  superstructure,  and  precipitated  it  against 
the  drrvers,  who  were  just  in  front  of  it,  threw 
them  under  the  horses  feet,  and  frightened  the 


horses  into  a  run.  The  pisfntfff  was  very  se- 
verely injured,  and  bis  leg  had  to  be  ampu- 
tated. At  tbe  close  of  the  evidence  of  the  de- 
fendaot,  the  court  below  direcled  a  verdict  for 
the  defendant  on  the  ground  that  the  defend- 
ant's obligation  did  not  extend  further  than  to 
see  to  it  that  the  men  employed  in  erecting  the 
superstructure  upon  the  truclL  were  capable  f 
and  skilful  workmen,  and  that,  as  all  the  evi- 
dence tended  to  show  that  they  were  of  this 
character,  the  plaintiff  had  failed  to  make  a 
case  justifying  its  submission  to  the  jury. 

We  are  of  opinion  that  tbe  jury  was  prop- 
erly instructed,  but  we  do  not  concur  in  the 
reason  given  by  the  court  It  is  well  settled 
that  a  master  is  under  an  implied  obligation  to 
the  servant  to  furnish  him  a  reasonably  safe 

Elace  in  which  to  render  the  services  for  which 
e  is  employed.  But  this  obligation  is  not 
absolute,  and  circumstances  may  vary  it 
Where  a  driver  is  employed  to  drive  a  truck, 
he  has  the  ri^ht  to  rely  on  the  master  taking 
due  care  to  give  him  a  safe  truck,  and  a  safe 
seat  thereon  upon  which  to  ride,  provided,  in 
the  exercise  of  reasonable  care  on  his  part,  he 
does  not  discover  any  defect  himself.  But 
where,  in  the  course  of  the  employment,  the 
acts  of  third  persons,  not  employed  by  the 
master,  may  Increase  the  danger  of  the  service, 
and  these  acts  and  their  character  are  under 
the  eve  of  the  servant,  and,  to  the  servant's 
knowledge,  are  not  under  the  supervision  of 
the  master,  we  do  not  think  the  master  is  lia- 
ble if  injury  results  to  the  servant  from  the 


or  is  lx>und  to  know  the  necessity  of  oare  and  pru- 
dence in  all  parts  of  tbe  undertaking-,  and  knows, 
therefore,  that  his  employer  and  his  colaborers  are 
and  must  be  relied  upon  to  do  their  work*  without 
endanirerinsr  or  interfering  with  others.  This  is  a 
duty  wtaiob  attends  every  such  undertaking,  and 
forms  a  part  of  every  contract  whether  of  hiring 
)alx>rer8  or  of  bargaining  with  another  who  must 
hire  them.  If  the  contract  of  labor  be  lawful,  and 
due  care  Is  had— as  must  be  presumed— not  to  select 
incompetent  or  reckless  men,  the  ultimate  em- 
ployer or  owner  of  the  enterprise  has  done  all  in 
his  power  to  insure  the  safety  of  those  who  may 
*rnt[mge  in  any  capacity  in  furthering  it  Each  one 
Yas  a  rig-ht  to  expect  from  the  rest  the  same  degree 
of  care,  whether  hired  by  the  owner  or  contractor; 
and  if  any  failure  occurs  in  this  regard,  and  there 
results  an  injury  to  any  of  them,  the  reasons 
which  apply  among  fellow  servants,  to  restrain 
them  from  an  action  against  the  master  apply 
with  Increased  force  where  the  ultimate  employer 
has  no  control  over  the  contractor  or  his  subordi- 
nate employees  in  the  process  of  their  work,  and 
where,  therefore,  as  a  matter  of  fact  their  negli- 
irence  is  in  no  way  to  be  traced  to  him.  We  regard 
the  whole  subject  as  resting  upon  the  same  founda- 
iion«  and  as  requiring  recourse  to  be  had  against 
the  persons  guilty  of  actual  negligence,  where  they 
and  tbe  party  Injured  are  employed  in  a  common 
enterprise-f  or  the  same  purpose,  and  where,  in  pur- 
suing tbeir  several  duties,  any  risk  would  naturally 
Hrne  to  the  one  from  the  negligence  of  the  other/' 
Michigan  Cent.  R.  Co.  v.  Leahey  aSttS)  10  Mich.  198. 

In  Illinois  also  the  position  has  been  taken  that 
a  servant  of  a  railroad  company  is  bound  to  antici- 
pate, as  one  of  the  ordinary  perils  of  his  employ- 
ment, that  tbe  servants  of  another  company  who 
use  tbe  same  road  will  occasionally  be  negligent 
Clark  ▼.  Chicago,  B.  &  Q.  R.  Co.  (1879)  92  III.  43. 

It  must  be  admitted  that  from  a  purely  logical 
standpoint  the  argumenu  on  the  other  side  are 
singularly  inoondusive. 
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To  say  with  Brett,  L.  J.,  in  the  extract  given  above 
from  his  Judgment  in  the  Swainson  Case,  that  the 
undertaking  to  assume  the  risks  of  a  ooservant's 
negligence  is  confined  to  the  master  of  the  servant 
who  gives  it  is  simply  to  state  the  accepted  doc- 
trine in  a  slightly  different  form. 

A  similar  pelitio  principU  emerges  in  the  ruling 
in  a  Connecticut  case  that  as  the  servants  of  one 
company  who  are  managing  an  engine  furnished 
by  their  employer  to  haul  a  train  of  another  com- 
pany, sustain  no  contract  relation  with  the  h&tter« 
there  is  no  room  for  any  presumption  that  they 
stipulate  with  it  to  assume  any  risk  arising  from 
the  negligence  of  its  employees,  and  that  no  such 
stipulation  can  be  presumed  from  the  contract  be- 
tween the  two  companies,  because  they  are  not 
parties  to  the  contract  and  the  licensor  and  li- 
censee have  no  right  to  make  such  a  stipulation  for 
them.  Zeigler  v  Danbury  &  N.  R.  Co.  (1885)  69 
Conn.  543. 

The  following  argument  in  the  dissenting  opinion 
delivered  by  Christiancy;  J.,  in  the  Michigan  case 
Just  cited  is  open  to  the  same  objection:  *'A8  against 
all  other  parties  except  those  who  are  privies  to  the 
contract  it  is  fair  to  presume  that  the  servant  did 
not  intend  to  relinquish  his  right  to  compensation 
from  injuries  he  might  suffer  from  their  negliirenoa 
or  misconduct;  as  to  these  the  employer  could  have 
no  interest  in  requiring  such  relinquishment  and 
consequently  the  compensation  for  the  services 
cannot  be  supposed  to  have  been  fixed  with  refer- 
ence to  them.  I  therefore  concur  entirely  in  the 
views  expressed  by  the  supreme  court  of  New  York 
in  Toung  v.  New  York  C.  R.  Co.  90  Barb.  284  (p. 
285),  that  the  exemption  of  the  employer  from  lia- 
bility for  injuries  caused  by  one  fellow  servant  to 
another  rests  solely  upon  privity  of  contract  and 
cannot  inure  to  the  benefit  of  other  parties. 
Neither  Hidden  nor  Leahey  was  properly  the  serv- 
ant of  the  company;  certainly  not  the  latter. 
There  was  no  privity  on  the  part  of  the  railroad 
company  with  this  contract  of  service  between^ 
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neglf^ence  of  the  third  persons.  For  Instftnee, 
'Where  a  servaDt  is  directed  to  take  his  truck  to 
a  distant  point,  and  from  there  obtain  a  load 
of  merchandise  to  be  put  on  by  the  servants  of 
the  third  person,  and  the  merchandise  is  loaded 
so  carelessly  that  in  the  return  journey  the 
driver  suffers  an  injury  from  the  defective 
loading,  it  seems  clear  to  us  that  he  cannot 
hold  his  master  liable  therefor.  This  is  the 
law,  because  it  Is  reason.  Where  the  servant 
has  greater  opportunity  than  the  master  to 
know  and  observe  the  probable  results  from 
the  acts  of  the  third  persons,  of  which  the 
master,  to  the  knowledge  of  the  servant,  has 
had  no  opportunity  to  judge,  then  it  is  unrea- 
sonable to  hold  that,  with  respect  to  such  acts, 
the  master  has  any  obligation  to  the  servant. 
Of  course,  there  are  cases  where  the  circum- 
stances necessarily  impose  on  the  master  the 
duty  of  supervising  and  inspecting  the  work 
of  third  persons  which  mav  subject  the  serv- 
ant to  risk  and  danger.  Thus  the  loading  of 
cars  on  a  railway  line  is  usually  inspected  by 
a  railway  inspector  before  it  is  received.  But 
where  there  is  no  such  inspection,  and  where, 
in  the  nature  of  things,  there  cannot  be,  the 
servant  cannot  hold  the  master  for  the  work  of 
third  persons.  The  defendant  company,  it  is 
conceded,  had  nothing  whatever  to  do  with 
the  materials  or  the  plan  of  construction  of  the 


temporary  platform.  The  company  did  not 
supervise  it,  and  it  was  not  intended  by  the 
Grand  Army  people  that  it  should.  The  plaio- 
tiif  below  admits  that  he  lud  no  reason  to  be- 
lieve that  the  superintendent  of  the  company 
had  taken  any  part  in  the  erection  or  super- 
vision of  this  structure.  How,  then,  could  he 
rely  on  an  implied  obligation  that  the  master 
would  see  to  it  that  this  structure  was  not  dan- 
gerous? He  knew  that  the  members  of  the 
Grand  Army  post  were  engaged  in  erecting  it, 
and  that  he  must  rely  upon  their  skill  and  care, 
rather  than  upon  that  of  his  master.  We  do 
not  think  the  case  would  be  different  had  he 
been  directed  to  take  his  truck  to  the  head 
quarters  of  the  Grand  Army  post,  and  had 
there  taken  on  board  his  truck  a  large  number 
of  girls  or  young  women  having  with  them 
camp  stools  or  chairs  upon  which  to  siL  In 
such  a  case  it  is  conceivable  that  the  load 
might  have  been  so  arranged  by  the  executive 
committee  as  to  cause  an  accident  similar  to 
the  one  shown  here.  The  injury  resuitinj^ 
would  be  caused  by  the  members  of  the  execu- 
tive committee  of  the  Grand  Army  post,  and  io 
them  alone  would  the  injured  driver  have  to 
look. 

We  are  further  of  opinion  that  this  case 
comes  within  the  class  of  cases  of  which  ^a- 
9on  V.  Earuas  Oity,  Ft,  8.  di  M.  R.  Co,  22  U. 


Hidden  and  Leataey."  Micbiflran  Gent.  B.  (3o.  v. 
Leahey  (1882)  10  Mich.  193. 

Such  reaeoninff  as  the  above  brln^  out  very 
clearly  the  inherent  weakness  of  the  whole  theory 
of  assumption  of  risks.  From  an  abstract  stand- 
point the  hypothesis  that  a  servant  undertakes 
with  his  master  not  to  sue  for  injuries  may  just  as 
well  be  extended  so  as  to  cover  injuries  caused  by 
the  negUffenoe  of  any  employee  whatsoever  with 
whom  his  work  may  bringr  him  into  contact, 
whether  such  employee  be  hired  by  his  own  master 
or  not.  It  is  much  more  satisfactory  to  concede  at 
once  that  the  limitation  of  the  general  theory  rests 
upon  those  considerations  of  public  policy  which,  in 
the  last  resort,  are  the  only  suflBcient  letral  founda- 
tion that  has  ever  been  sug-irested  for  the  doctrine 
that  the  risks  of  a  fellow  servant's  ne^liffence  are 
assumed.  In  other  words,  the  interests  of  the  com- 
munity do  not  require  that  the  doctrine  should  ap- 
ply to  any  employee  not  under  the  control  of  the 
Injured  person^s  master.  The  doctrine  that  all  risks 
which  are  known  to  the  servant  are  assumed,  was 
carried  to  Its  logical  conclusion  by  Cockburn,  Ch. 
J.,  and  two  other  members  of  the  court  of  appeal 
in  the  well-known  case,  Woodley  v.  Metropolitan 
Dist.  R.  Ck).  L.  R.  2  Exch.  Div.  384,  46  L.  J.  Exch.  N. 
8. 581,  where,  however,  the  "known"  risk  was  one 
caused  by  the  netrliffence  of  the  railway  company 
itself  which  had  employed  the  plaintiff's  master,  as 
an  independent  contractor. 

It  may  also  be  remarked  that  at  least  one  leg^isla- 
ture  has  not  hesitated  to  enact  a  measure  which 
carries  the  doctrine  of  common  employment  much 
further  than  any  court  has  done.  See  the  cases  on 
the  Pennsylvania  act  of  April  4, 1868,  tn/ra,  X.  b. 


One  way  of  classifying  the  cases  about  to  be  cited 
would  be  to  arrange  them  so  as  to  exhibit  the 
operation  of  the  two  principles  stated  at  the  begin- 
ning of  the  note.  But  a  more  logical,  and,  for  pur- 
poses of  research,  equally  convenient,  method  of 
distributing  the  materials,  will  be  to  lay  a  founda- 
tion for  the  whole  discussion  by  explaining  the  cir- 
cumstances which  serve  as  general  tests  for  deter- 
mining whether  the  relation  of  master  and  servant 
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exists  or  not  in  any  given  case,  and  afterwards  ex- 
hibit the  application  of  those  tests  to  groups  of 
constantly  recurring  facts.  It  would  be  too  much 
to  say  that  the  oourts  have  been  entirely  consistent 
in  their  rulings  as  to  the  existence  of  the  relation  in 
actions  bringing  up  the  doctrine  of  respimdeat 
superior  and  those  in  which  the  defense  of  common 
employment  has  been  relied  on,  [some  remarks  on 
this  subject  will  be  found  infra^  X.  b,  3],  but  tbeo- 
reticallythere  should  be  no  difference  in  this  regard, 
and  there  are  not  wanting  cases  In  which  the  ground 
has  been  taken  that  there  was  or  was  not  a  com- 
mon employment  because  the  defendant  would  or 
would  not  have  been  liable  to  a  third  party  for  the 
acts  of  the  plaintiff.  See,  for  example.  Turner  v. 
Great  Eastern  R.  Co.  (1875)  33  L.  T.  N.  S.  431;  John* 
son  V.  Boston  (1875)  118  Mass.  114:  Cameron  v.  Ny- 
strom  [1893]  A.  C.  306. 

* 
II.  TttKM  of  the  existence  of  the  reialion  of  masUr  and 
servant. 

a.  In  generoL 

The  accepted  definition  of  a  servant  is  **a  person 
subject  to  the  command  of  his  master  as  to  the 
manner  in  which  he  shall  do  his  work."  Fewens  v. 
Noakes  (1880)  L.  R.  6  Q.  B.  Div.  532,  50  L.  J.  Q.  B  N. 
8. 182,  44  L.  T.  N.  S.  138,  28  Week.  Rep.  562,  45  J.  P. 
46b.  per  Bramwell,  L.  J. 

In  other  words,  "the  relation  of  master  and  serv- 
ant exists  where  the  master  can  not  only  order 
the  work,  but  how  it  shall  be  done."  Lord  Bram- 
weirs  letter  to  Sir  Henry  Jackson  in  regard  to  the 
Employers' Liability  Act. 

Other  statements  to  much  the  same  effect  will  be 
found  in  Queen  v.  Walker  (1858)  27  L.  J.  M.  C.  N.  S- 
207,  Dears.  &  B.  C.  C.  600.  8  Cox,  C.  C.  I;  Queen  v. 
Negus  (1873)  L.  R.  2  C.  C.  37,  42  L.  J.  M.  C.  N.  S.  62, 
28  L.  T.  N.  8.  646, 21  Week.  Rep.  687;  Sinjrer  Mfg.  Co. 
V.  Rahn  (1889)  132  U.  S.  518,  33  L.  ed.  440;  Shearm.  ft 
Redf.  Neg.  6  73;  Cooley,  Torts,  p.  531;  Wood,  Mast. 
&  S.  61:  MaoOonnell,  Mast,  ft  S.  p.  84;  Stephen's 
Digest  of  Crim.  Law,  220;  New  York  Code,  ft  1034. 
These  definitions  obviously  involve  the  corollary 
that,  where  it  becomes  necessary  to  decide  which 
of  two  or  more  persons  is  the  master  of  another 
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S.  App.  220,  9  C.  C.  A.  666.  ftod  61  Fed.  Rep. 
605,  24  L.  R.  A.  698,  is  one.  In  that  case  a 
railroad  company  had  rented  to  a  bridge  com- 
pany its  engine,  its  engineer,  and  its  nreman, 
and  while  it  was  doing  the  business  of  the 
bridge  company  the  plaintiff  was  injured 
through  the  negligence  of  the  engineer.  It 
was  held  that  the  railroad  company,  the  owner 
of  the  engine,  and  the  original  employer  of  the 
enfiioeer  could  not  be  held  liable  for  the  in- 
jury, because,  though  the  engineer  was  the 
general  servant  of  the  railroad  company,  at 
the  time  he  was  engaged  in  the  business  of  the 
brldf^  company.  A  number  of  cases  were 
cited  to  sustain  this  view.  Don&can  v.  Laing^ 
W.  4t  D,  Con^.  Syndicate  [18931  1  Q.  B.  629; 
Bourke  v.  WhiU  Man  CoUiery  Co.  L.  R.  2  C. 
P.  Div.  205;  PmeU  ▼.  Virginia  Comtr,  Co.  88 
Tenn.  692;  Miller  ▼.  Minne$ota  <fe  N.  W.  B. 
Co.  76  Iowa,  655.  We  do  not  see  why  the 
principle  of  these  cases  has  not  application  as 
well  to  suits  by  injured  servants  against  the 
general  master  as  to  suits  by  third  persons 
against  him.  In  the  light  of  these  cases  the 
driYcr,  the  plaintiff  below,  though  the  general 
-servant  of  the  defendant,  the  8hedden  Com- 
pany, was  doing  the  business  of  the  Grand 
Army  post,  and  whs  engaged  as  a  special  serv- 
ant  in  its  emplo;^'.  In  so  far  as  the  Grand 
Army  post  superintended  the  construction  of 


I  Ihat  which  went  to  make  up  the  place  in  which 
the  driver  was  to  discharge  his  duties,  to  that 
extent  the  Grand  Army  post  was  liable  to  him 
for  the  injury  resulting  irom  their  negligence, 
and  bis  general  master,  the  Sbedden  Company, 
was  not.  It  is  true  that  it  is  held  in  Little  ▼. 
Backett,  116  U.  8.  866.  872,  880,  29  L.  ed.  652, 
654.  657,  in  laugher  v  Pointer,  5  Barn.  A  C. 
547,  and  Qvarman  v.  Burnett,  6  Mees.  &  W. 
499.  507,  that  where  a  man  lets  out  a  carriage 
on  hire  to  another  he  in  no  sense  places  the 
coacliman  under  the  control  of  the  hirer,  ex- 
cept that  the  latter  may  indicate  the  destina 
tion  to  which  he  wishes  to  be  driven.  But  the 
present,  we  think,  is  clearly  distinguishable 
from  such  cases,  because  here  was  not  the  or- 
dinary hiring  of  a  ctrriage  for  a  trip,  but  it 
was  the  hiring  of  a  truck  to  be  built  upon,  so 
that  its  nature  as  a  vehicle  was  changed,  and 
then  a  separate  hiring  of  the  means  of  loco- 
motion. This  did,  in  our  opinion,  place  the 
drivers  under  the  control  of  the  executive  com- 
mittee of  the  Grand  Army  post,  and  made  that 
post,  for  the  time  being,  the  master  of  the 
driver.  To  it,  therefore,  must  the  driver  look 
for  indemnity  for  any  injury  suffered  by  him 
through  the  negligence  of  the  post  in  altering 
and  loading  the  truck. 

The  judgment  of  the   Circuit  Court  is  af- 
firmed. 


penon  oonoeded  to  he  servant  of  one  of  them,  there 
can  he  but  oDe  absolutely  reliable  and  all-sufflcient 
•criterion  for  the  solution  of  the  question— vto.,  to 
<»naider  which  of  the  masters  had  the  power  to 
control  the  servant,  either  grenerally,  or  In  respect 
to  the  iMirticular  act  which  is  the  subject-matter  of 
the  action. 

**ln  order  to  hold  the  master  responsible  for  the 
nefrlifrence  of  a  servant,  he  must  have  the  power  of 
supervision  of  the  servants'  conduct.  Indeed,  the 
words  'master  and  servant'  imply  such  power.*' 
Cotter  T.  Lindgren  (1805)  106  Cal.  608. 

**Tbe  only  principle  upon  which  the  man  can  t>e 
made  liable  for  the  wronerf ul  acts  of  another  is, 
that  auch  a  relation  exists  between  them  that  the 
former,  whether  be  be  called  principal  or  master  is 
bound  to  control  the  conduct  of  the  latter,  whether 
he  be  a«ent  or  servant."  Blackwell  v.  Wiswall  (1855)  ! 
U  Barb.  865. 

Other  tests  of  the  existence  of  the  relation  are 
not  infrequently  coupled  with  the  power  of  con- 
-trol  in  Judicial  statements,  and  relied  upon  to  show 
Who  Is  the  master  In  the  ffi  ven  case.  "The  tests  are,  I 
Who  had  the  power  of  selectinir,  controUiiifr,  and  ! 
dismisBing?"   Moore  v.  Palmer  (0.  A.)  2  Times  Law  { 
Bep.  78,  per  Bowen,  L.  J. 

"The  question  is.  Were  the  defendant  and  the  per- 
'Sons  employed  by  him  master  and  servants?  .  .  . 
The  tests  leave  no  doubt  that  they  were.  First, 
the  men  were  selected  by  the  defendant;  secondly, 
they  were  paid  by  him;  thirdly,  they  were  doiuir 
bi8  work:  fourthly,  they  were  under  his  control,— 
that  is,  in  doing  the  work  in  the  ordinary  way." 
Martin  v.  Temperley  (1843)  4  Q.  B.  296, 8  Gale  &  D. 
487, 12  L.  J.  Q.  B.  N.  S.  128,  7  Jur.  150.  per  Ck)le- 
rld|?e,  J. 

The  captain  of  a  ship  is  the  servant  of  the  own- 
•ers,  not  of  the  charterers,  where  they  hire  him,  pay 
him,  and  can  dismiss  him.  Manchester  Trust  v. 
Fumess  L1885]  2  Q.  R  530. 

**Among  the  numerous  tests  which  have  been 
tromtlme  totimesuirfrested  for  the  determination  of 
the  question,  IVhose servant  is  this?  are  the  follow- 
ing, each  of  which  has  in  some  case  been  considered 
as  conclusively  Hzlnir  the  existence  of  the  relation: 
<1)  The  riirht  of  selecting  the  servant;  (2)  the  right 
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to  discharire  the  servant;  (8)  the  rijrht  to  control 
the  servant;  (4)  that  he  is  not  a  master  who  is  in- 
terested in  the  ultimate  result  of  the  work  done  as 
a  whole,  but  not  in  the  details  of  its  performance.'* 
New  Orleans,  B.  R.  V.  &  M.  R.  Co.  v.  Norwood  a885) 
62  Miss.  665,  52  Am.  Rep.  191. 

*'The  method  of  determining  whose  servant  he 
[the  plaintiff]  was  when  injured  is  to  consider  who 
employed  and  paid  him,  for  whom  did  he  labor, who 
could  discharge  him,  and  who  would  be  respon- 
sible for  his  acts— pay  the  damage  sustained  by 
others  through  his  want  of  skill  and  diligence?" 
Smith  V.  Northern  Cent.  R.  Co.  (1861)  1  Pearson  (Pa.) 
248. 

**The  foundation  of  the  relation  of  master  and 
servant  being  the  right  to  select  the  servant  and  the 
right  to  control  and  direct  him,  the  owner  of  the 
hackney-coach,  or  of  the  vessel,  in  the  cases  stated, 
would  be  the  superior,  and  alone  responsible." 
Boniface  v.  Relyea  (1868)  5  Abb.  Pr.  N.  8. 263. 

In  Higgins  v. Western  U.  Teleg.  Co.  (1805)  11  Misc. 
82,  the  negligent  servant  was  held  to  occupy  that  re- 
lation toward  his  general  employer  on  the  ground 
that  he*'eontinued  in  the  pay  of  the  corporation  [his 
employer],  could  be  discharged  only  by  it,  and  its 
control  over  him  was  never  abandoned." 

b.  Value  of  test8  other  than  the  power  of  control. 

1.  Pavment  of  wages. 

Of  the  tests  mentioned  in  the  canes  last  cited  the 
fact  that  the  servant's  com  rensatlon  was  paid  by  the 
person  alleged  to  be  his  master  Is  the  least  conclusive, 
as  will  be  apparent  from  the  following  decisions, 
which  show  how  completely  it  is  disreirarded  in 
cases  of  various  types: 

The  mere  fact  that  the  general  employer  con- 
tinues to  pay  the  wages  of  a  servant  lent  by  him  will 
not  make  him  liable  for  the  servant's  acts,  where  t  he 
person  to  whom  he  is  lent  controls  him  entirely  in 
regard  to  the  work  to  be  done.  Kourke  v.  White 
Mass  Colliery  Co.  (1877)  2  C.  P.  DIv.  206, 46  L.  J.  C.  P. 
N.  S.  283,  36  L.  T.  W.  8.  49.  26  Week.  Rep.  2«:),  Af- 
firming  L.  R.  1  C.  P.  Dlv.  556, 85  L.  T.  N.  8. 160;  S.  P. 
The  Harold  (1884)  21  Fed.  Rep.  428;  Ditberner  v. 
Rogers  (1883)  66  How.  Pr.  35. 

Whether  a  coachman  itent  with  a  hired  vehicle  is 
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the  ■errant  of  his  general  employer  does  DOt  depend 
on  whether  his  wagres  are  paid  by  that  employer. 
Laugher  ▼.  Pointer  (1826)  6  Barn.  &  C.  M7;  Quar- 
man  r.  Burnett  (1840)  6  Mees.  &  W.  490,  4  Jur.  MO: 
Brown  ▼.  Smith  (1800)  86  Oa.  874. 

Where  A  airrees  to  aerve  B  and  0,  potters,  as  a 
blsouit-oven  plaoer,  at  daily  wa^es  for  twelve 
months,  and  by  another  agreement  of  the  same 
date  R  agrees  to  serve  B  and  G  for  the  same  pe- 
riod as  a  bisouit-oven  fireman,  to  be  paid  by  pieoe> 
work,  and  to  pay  A  wages  out  of  what  he  earns, 
the  relation  between  master  and  servant  subsists 
between  B  and  0  and  A  notwithstanding  his 
wages  are  paid  by  R.  Consequently,  if  he  ab- 
sents himself  from  the  service  of  B,  and  C,  he  is 
subject  to  any  penalties  which  may  be  prescribed 
by  statute  for  such  conduct  Willett  v.  Boote 
a800)  6  Hurlst.  &  N.  26, 30  L.  J.M.  0.  N.  8.  6, 8  L.  T. 
N.  8.  276. 

The  fact  that  a  man  working  at  a  Joint  railway 
station  signs  a  pay  sheet  headed  ** Joint  Station 
Staff'*  is  InsuflBcient  to  make  him  a  servant  of  an- 
other company  using  the  station,  as  well  as  of  his 
own  employer.  Swainson  v.  North-Eastem  B.  Co. 
a878)  L.  H.  8  Bzch.  Div.  342, 47  L.  J.  Ezch.  N.  8. 372, 
88  L.  T.  N.  8. 201,  28  Week.  Rep.  413. 

Joint  masters  are  Jointly  and  severally  liable  for 
the  acts  of  their  servant,  though  his  wages  are  paid 
by  one  of  them.  Weylaod  v.  Bikins  (1816)  Holt,  227. 
1  Stark.  272;  Barry  y.  Burlington,  C.  R.  &  M.  R.  Co. 
a875)  42  Iowa,  246;  Missouri  P.  R.  Co.  v.  Jones  (1880) 
76  Tex.  151. 

The  fact  that  the  owner  of  a  ship  or  the  charterer 
may  pay  the  wages  of  the  crew  is  not  conclusive 
evidence  that  one  or  other  of  them  Is  in  control  of 
the  ship.  Blaikie  v.  Stembrldge  (1850)  6  a  R  N.  8- 
804,  38  L.  J.  G.  P.  N.  S.  330, 5  Jur.  N.  S.  1128. 

A  person  employed  by  a  landowner  to  work  on 
a  highway,  in  payment  of  the  highway  tax,  but 
superintended  and  directed,  while  so  working,  by 
the  surveyor  of  highways,  is  the  servant  of  the  sur- 
veyor as  to  any  work  done  by  his  orders.  Elder  v. 
Bemis  (1841)  2  Met.  599. 

The  fact  that  the  lessees  of  a  dock  are  paid  by  a 
merchant  for  discharging  his  ship  is  not  sufficient 
evidence  to  establish  the  relation  of  master  and 
servant  between  them  and  the  laborers  actually  en- 
gaged in  the  work.  An  equally  possible  inference 
from  such  a  fact  is  that  the  work  was  being  done 
by  the  men  under  some  subcontractor.  Wood- 
ward V.  Peto  (1862)  8  Post.  A  F.  380.  (Upon  calling 
the  stevedore  it  appeared  that  there  was  actually 
a  subcontract,  and  the  plaintiff  was  nonsuited.) 

The  trainmen  of  a  railroad  company  who  operate 
Its  trains  under  the  control  of  another  company 
over  which  their  own  employer  has  running  powers 
are  the  servants  of  the  company  owning  the  road, 
although  their  wages  are  not  paid  by  it.  Smith  v. 
St.  Louis  &  S.  F.  R.  Co.  (1885;  85  Mo.  418,  56  Am.  Rep. 
880.  For  other  cases  in  which  the  same  principle 
was  assumed  though  not  categorically  laid  down, 
seein/ra,  VII. 

The  fact  that  the  crew  of  a  construction  train  are 
on  the  pay  roll  of  the  railroad  company  is  not  con- 
clusive evidence  that  they  are  not  the  servants  of 
the  contractor.  Hltte  v,  Kepublican  Valley  R.  Co. 
10  Neb.  e-JU:  Missouri,  K.  &T.  R.  Co.  v.  Ferch  (180(5) 
(Tex.  Civ.  App.)  38  S.  W.  487;  Powell  v.  Virginia 
Constr.  Co.  (liAJO;  88  Tenn.  693. 

Nor,  viewing  the  situation  from  a  slightly  dif- 
ferent standpoint,  does  this  fact  tend  to  show  that 
the  railroad  company  retained  any  control  over  the 
movemeiiTBOf  the  train.  The  furnishing  of  the 
train  and  the  payment  of  the  trainmen  are  regarded 
as  part  of  the  consideration  paid  by  the  defendant 
to  the  cnntnu*tor  lor  p<'i  (nrminjr  the  stipulated 
work.  Miller  v.  Minnesota  &  N.  W.  U.  Co.  (1888;  78 
Iowa,  658. 

A  receiver  of  a  railway  company  is  not  exempt 
from  liMbiliiy  lur  injuries  caused  by  his uegliy cuco 
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because  during  that  month  the  employee  was  paid 
for  his  services  by  another  railway  company  under 
an  arrangement  between  it  and  the  receiver.  South- 
western  Teleg.  ft  Teleph.  Co.  v.  Crank  a804)  (Tex. 
Civ.  App.)  27  8.  W.  38. 

For  other  Judicial  statements  to  the  same  general 
effect,  see  Taylor  v.  Western  P.  R.  Co.  (1878)  46  OsL 
ai3:Ditbemer  V.Rogers (1888)  66  How.  Pr.SB;  Mis- 
souri P.  R.  Co.  y.  Jones  (1880)  76  Tex.  151;  Tolchester 
Beach  Improv.  Co.  v.  Stelnmeier  (1800)72Md.3ia. 
8L.R.  A.846. 

An  extension  of  the  principle  of  these  eases  Is 
that  the  relation  of  master  and  servant  may  exist 
although  the  latter  receives  no  compensation  from 
the  former.  This  was  one  of  the  points  touched 
upon  in  the  **c«rriage  case,*'— Laugher  v.  Pointer 
(1806)  6  Bam.  *  C.  547,-where  Littledale.  J.,  thus 
disposed  of  the  contention  that  the  fact  of  the 
coachman's  looking  to  the  hirer  of  the  horses  for 
his  compensation  was  inconsistent  with  the  theory 
that  he  remained  the  servant  of  the  livery-subis 
keeper  during  the  continuance  of  the  bailment; 
**It  is  true  the  master  paid  him  no  wages,  and  the 
whole  which  he  got  was  from  the  person  who  hired 
the  horses,  but  that  was  only  gratuity.  It  is  the 
case  with  servants  at  inns  and  hotels.  When  there 
is  a  great  deal  of  business  they  frequently  receive 
no  wages  from  the  owner  of  the  inn  or  hotel,  and 
trust  entirely  to  what  they  receive  from  the  persons 
who  resort  to  the  inn  or  hotel,*and  yet  they  are  not 
the  less  the  servants  of  the  innkeeper;  they  are  not 
servants  upon  wagea.  but  servants  upon  expeoia- 
tion  of  gratuities.*' 

Upon  the  authority  of  this  case  it  has  been  held 
that  attendants  kept  by  the  proprietor  of  a  bath- 
house to  serve  patrons,  whose  duties  include  the 
cleaning  and  care  of  the  place  and  who  are  under 
the  control  of  the  proprietor,  are  his  servants  suf- 
flcently  to  render  him  liable  for  injuries  to  patrona 
under  their  charge  through  their  negligence,  al- 
though their  fees  come  entirely  from  the  patrons, 
who  have  the  privilege  of  choosing  which  shall 
serve  them.    Oaines  v.  Bard  (1803)  57  Ark.  61S. 

Compare  Johnson  v.  Ashland  Water  Co.  (1888)  71 
Wis.  608,  and  Dalheim  v.  Lemon  (1801)  45  Fed.  Kep. 
225,— the  former  a  case  of  voluntary  gratuitous 
service,  the  latter  of  the  compulsory  labor  of  a 
convict,— the  workman  on  each  case  being  held  to 
be  entitled  to  the  same  protection  as  if  he  bad  been 
in  the  receipt  of  wages. 

Where,however,the  controversy  is  whether  work- 
men hired  by  an  employee  who  is  paid  by  the  piece 
are  hired  by  him  as  an  independent  contractor  or 
as  the  representative  of  his  principal,  the  question 
whether  they  are  carried  on  the  pay  rolls  of  the 
principal  assumes  some  importance.  In  Burke  v. 
Norwich  A  W.  R.  Co.  (1867)  84  Conn.  474,  a  railroad 
company,  having  some  difficulty  with  a  gang  of 
coal  shovelers,  hired  to  unload  a  vessel,  made  an 
arrangement  with  its  weigh-master  to  allow  him  a 
certain  sum  per  ton  for  shoveling  and  dumping  the 
coal.  It  was  stipulated  that  he  should  employ  the 
shovelers,  and  if  he  could  employ  them  for  leea 
than  the  sum  allowed  him,  the  difference  should  be 
his  perquisite,  over  and  above  his  regular  wages  a» 
weigh-master.  The  weigh-master  then  hired  a 
gang  of  shovelers,  made  his  returns  weekly  to  the 
company  of  the  number  of  tons  shoveled,  received 
the  amount  allowed  hira,  and  paid  the  shovelers. 
The  regular  pay-colls  of  the  employees  of  the  com- 
pany, including  the  weigh-master,  did  not  embrace 
the  shovelers.  It  was  held  that  the  shovelers  were 
not  the  servHHts  of  the  company.  Burke  v.  Nor- 
wich &  W.  R.  Co.  (1887)  34  Conn.  474. 

t.  Power  0/  hirino  and  difcharglng. 

The  possession  either  of  the  power  to  employ  or 
of  tite  power  to  discbarge  is  r^'garded  as  very  strungv 
and  under  some  circurostMnces  conclusive,  evi- 
dence that  the  possessor  Is  the  master  of  the  persois 
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fn  raprard  to  wbom  the  powen  are  exercised.  Id- 
staDoes  of  cases  In  which  the  possession  of  one  only 
was  relied  on  to  establish  or  neiratlTe  the  existence 
of  the  relation  are  the  following-: 

A  municipal  corporation  Is  not  liable  for  the  negr- 
llircnce  of  persons  hired  by  property  owners  to 
make  certain  improvements,  the  oorporatlon  hav- 
ing  ttke  right,  under  a  statute,  to  order  the  improve- 
ment, but  not  the  right  to  choose  agents  or  servants 
to  do  the  ministerial  work.  Dooley  v.  BuUivan 
(1887)  112  Ind.  451. 

In  Kelly  v.  New  York,  11  N.  Y.  432,  Judge  Selden 
denied  tlie  responsibility  of  the  defendant  munici- 
pality for  the  acts  of  a  contractor's  servant  on 
the  ground  that  it  had  no  power  to  control  the  con- 
tractor in  the  choice  of  his  servants,  saying  that 
the  Tight  of  selection  lay  at  the  foundation  of  the 
liability  of  a  master  or  principal  for  the  acts  of  his 
servant  or  agent. 

The  fact  that  the  hirer  of  an  instrumentality 
managed  by  the  servant  of  the  owner  has  not 
normaUy  the  power  of  selecting  the  servant  is  one 
of  the  circumstances  on  which  is  based  the  pre- 
sumption that  the  hiring  does  not  make  him  the 
domimit  pro  tempore  of  such  servant.  Murray  y. 
Dwight  aw?)  15  App.  Div.  24L 

A  shipowner  is  not  responsible  for  the  negligence 
of  a  pilot  where  the  statute  allows  him  no  power 
of  selection  and  he  is  bound  to  take  on  board  the 
first  who  presents  himself.  The  Maria  (1880)  1 W. 
Kob.  Adm.  Rep.  96;  M'Intosh  v.  Slade  a897)6Bam. 
&  C.  067,  9  Dowl.  ft  R.  788;  Bennet  v.  Moita  (1817)  7 
Taunt.  268;  The  HaUey  (1868)  L.  B.  2  C.  .  193.  87  L. 
J.  Adm.  N.  8. 83, 18  L.  T.  N.  &  879, 16  Week.  Rep.  996, 
6  Moore,  P.  G.  a  N.  8. 2RS.  See  generally  S  Parsons, 
Shipping  ft  Admiralty,  pp.  114  et  teq. 

On  the  other  hand,  the  fact  that  the  power  of 
choice  la  limited  to  a  certain  class  of  persons  who 
alone  are  licensed  to  perform  the  services  required, 
does  not  make  him  any  the  less  the  master  of  any 
one  of  that  class  whom  he  hires  in  the  ordinary 
manner  as  a  servant.  Martin  v.  Temperley  a848) 
4  Q.  B.  208. 8  Gale  ft  D.  497, 12  L.  J.  Q.  B.  N.  8. 129. 

The  mere  fact  that  a  mine  owner  has  the  right  to 
object  to  the  employment  of  workmen  hired  by  the 
contractor  operating  the  mine,  whenever  he  antici- 
pates that  they  will  not  conform  to  the  general 
rules  of  the  mine,  does  not  make  him  their  master, 
as  the  possession  of  this  right  does  not  tend  to  show 
that  he  had  the  right  to  discharge  others,  when  em- 
ployed, or  to  exercise  any  control  over  their  work. 
Harris  v.  McNamara  (1882)  97  Ala.  181. 

As  to  the  significance  of  the  power  of  appointing 
the  servant,  subdivisions  VL  and  ZII.,  which  deal 
with  «sharter-party  cases  and  the  hire  of  chattels, 
may  also  be  consulted. 

The  want  of  power  in  the  principal  employer  to 
dismiss  the  servants  of  an  independent  contractor 
is  one  of  the  reasons  why  they  are  not  regarded  as 
the  servants  of  such  employer.  Turner  y.  Great 
Eastern  R.  Co.  (1875)  88  L.  T.  N.  8. 481. 

In  Southern  Exp.  Co.  v.  Brown  (1889)  67  Miss.  260, 
the  possession  by  an  express  company  of  the  power 
to  discbarge  a  driver  hired  by  Its  local  agent  was 
one  of  the  circumstances  relied  upon  to  affect  the 
oompsmy  with  liability  for  his  acts. 

So,  the  fact  that  the  hirer  of  a  machine  has  the 
power  of  discharging  the  person  sent  to  manage  It 
has  been  mentioned  as  a  circumstance  which 
Btrongrly  tends  to  prove  that  he  has  become  the 
special  servant  of  the  hirer.  Donovan  v.  Laing,  W. 
ft  D.  GoDStr.  Syndicate  [1893]  1 Q.  B.  629. 

On  the  other  hand,  the  want  of  a  power  to  dismiss 
a  driver  hired  from  a  jobman  was  one  of  the  cir- 
cumstances relied  on  by  Abbott,  Cb.  J.,  and  Little- 
dale,  J.,  in  Laug'her  v.  Pointer  (1826)  5  Barn,  ft  C. 
547,  to  show  that  he  was  not  the  servant  of  the 
hirer. 

But  the  possession  of  a  power  of  discharge  Is  not 
conduaive  as  to  the  existence  of  the  relationship  of 


master  and  servant,  as  Is  shown  by  the  well-settled< 
rule  that  the  reservation  of  a  power  to  remove  any 
of  a  contractor's  servants  for  carelessness  or  in- 
competency does  not  make  them  the  servants  of: 
the  contractor's  employer.  Reedle  v.  Ix)ndon  ft  N.. 
W.  R.  Co.  (1849)  4  Bxch.  244.  Ck)mpare  Burmeister 
T.  New  York  Blev.  U.  Co.  (1881)  15  Jones  ft  S.  264,. 
where  it  was  ruled  that  a  stipulation  in  a  contract 
between  a  railroad  company  and  a  contractor  to  the- 
effect  that  if  at  anytime  the  contractor  failed  to> 
employ  men,  tools,  implements,  and  machinery,  la 
kind  and  quality  to  the  satisfaction  of  the  chief  en-^ 
glneer  of  the  company,  the  company,  after  written 
notice  to  the  contractor,  should  have  the  right  to 
annul  the  contract,  did  not  show  such  a  right  of  se- 
lection of  the  oontractor's  servants  as  to  make  the 
company  responsible  for  an  injury  sustained  from 
the  fall  of  an  iron  chain  used  by  a  servant  of  tbet 
contractor. 

See  also  Tiemey  t.  Syracuse,  B.  ft  N.  Y.  R.  Co. 
0885)  85  Hun,  146,  and  Zeigler  v.  Danbury  ft  N. 
R.  Co.  (1885)  62  Conn.  648,  holding  that  one  or 
the  trainmen  on  a  train  running  on  the  tracks  or 
another  company  is  not  a  fellow  servant  of  the  lat- 
ter company,  although  the  superintendent  of  such^ 
company  has  power  in  certain  cases  to  discharge- 
the  employees  of  the  former  company  for  miscon-- 
duct  while  running  trains  on  its  tracks. 

Testimony  that  one  of  two  or  more  persons  ha& 
the  power  both  to  employ  and  discharge  would 
doubtless  tend  very  strongly,  and  in  most  cases' 
conclusively,  to  show  that  he,  rather  than  one  of 
the  others,  was  the  master  of  anyone  In  regard  to> 
whom  those  powers  might  be  exercised.  But  It  la 
certainly  not  correct  to  say  that  the  only  test  by 
which  to  determine  which  of  two  persons  Is  the- 
master  of  another,  so  as  to  be  responsible  for  bis; 
negligence,  is  to  ascertain  which  employer  has  and 
had  the  power  to  discharge  him.  Michael  v.  Stan- 
ton (1875)  3  Hun.  462.  Clearly  there  is  nothing  in- 
herently impossible  in  a  contract  by  which  both, 
these  powers  should  be  vested  in  one  person,  whlle- 
the  power  of  controlling  the  details  of  the  work 
would  rest  with  another  person;  and  In  such  a, 
case  the  latter  would  necessarily  be  liable  as  mas- 
ter. In  practice,  it  may  be  conceded,  few  would 
care  to  make  such  a  contract,  and  this  circum- 
stance indicates  what  we  believe  to  be  the  moro 
correct  doctrine,  vis.,  that,  as  a  master  almost  in- 
variably possesses  these  powers,  it  Is  a  Justifiable 
inference  of  fact  that  a  person  who  in  aoy  given  caso 
is  proved  to  have  possessed  them  is  the  master  of  the* 
person  in  respect  to  whom  he  has  exercised  them.. 
That  such  an  Inference  cannot  be  drawn  In  every 
case  as  a  matter  of  law  is,  we  think,  manifest  botli, 
on  principle  and  under  the  authorities  just  cited.. 
Indeed  it  will  usually,  perhaps  always,  be  found, 
that,  wherever  these  powers  are  referred  to  as  in- 
dicia of  the  relationship,  the  possession  or  nonpos^ 
session  of  the  power  of  control  is  also  relied  on.. 
See  Harris  v.  McNamara  (1892)  07  Ala.  181;  Quarman 
V.  Burnett  (1840)  6  Mees.  ft  W.  499.  4  Jur.  909;  The- 
Halley  (1868)  L.  R.  2  P.  C.  198, 37  L.  J.  Adm.  N.  B.  3:1,. 
18  L.  T.  N.  S.  879, 16  Week.  Rep.  998,  5  Moore,  P.  C. 
C.  N.  8. 262;  Burmeister  v.  New  York  Elev.  R.  Co. 
(1881)15  Jones  ft  8.  264;  Gerlach  v.  Edelmeyer  (1881)^ 
15  Jones  ft  S.  292;  Burke  v.  Norwich  ft  W,tLCo^ 
(1867)  34  Conn.  474;  Donovan  v.  Lalag,  W.  ft  D. 
Constr.  Syndicate  (1866)  1  Q.  B.  629,  and  cases  cited 
in  section  a,  supra. 

So  far  as  the  powerof  discharge  alone  is  concerned, 
a  recent  ruling  by  the  supreme  court  of  Massa- 
chusetts shows  that  the  principle  suggested  Is  the- 
correct  one.  It  was  held,  in  Brown  v.  Boston  ft  A. 
R.  Co.  (1892)  157  Mass.  899,  that  where  the  question 
is  whether  a  gateman  at  a  crossing  where  one  pair 
of  gates  is  used  to  prevent  access  to  tracks  belong- 
ing to  three  companies  is  the  separate  agent  of 
each  of  them,  or  of  the  one  which  hired,  and  haa 
the  exclusive  right  to  discharge  him,  iris  error  tof 
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rule,  as  a  matter  of  law,  against  the  latter  of  these 
alternatives  where  one  inf  erenoe  that  may  be  drawn 
from  the  facts  la  that  the  company  which  hired  the 
4rateman  undertook  the  management  of  the  gates 
for  the  benefit  of  all  the  railroads. 

On  the  other  hand,  the  circumstances  under 
which  the  possession  of  a  power  of  appointment  is 
not  decisive  are  illustrated  by  the  followinir  rulings: 

Where  the  charter-party  provides  that  the  steve- 
dore is  to  be  named  by  the  charterers,  and  to  be 
employed  under  the  captain's  supervision  and  con- 
trol, he  is  the  servant  of  the  ship  or  her  owners,  not 
of  the  charterers.  The  Boskenna  Bay  (188i)  82  F6d. 
Rep.  662. 

Where  the  charter-party  does  not  amount  to  a 
•demise,  and  it  is  expressly  provided  that  the  steve- 
dores and  other  laborers  engaired  in  stowing  the 
•cargo,  though  appointed  by  the  charterer,  are  to  be 
under  the  control  and  direction  of  the  master,  they 
are  not  the  servants  of  tbe  charterer,  and  the  owner 
Is  liable  for  Improper  stowage.  Sack  v.  Ford  (1862) 
82  L.  J.  C.  P.  N.  8. 12. 13  C.  B.  N.  8.  90, 9  Jur.  N.  S.  750. 
Distinguishing  Blaikle  v.  Stembridge  (1860)  6  C.  B. 
N.  S.  894,  28  L.  J.  C.  P.  N.  8. 830,  5  Jur.  N.  8. 1128* 
where  it  was  held  that  a  stipulation  in  a  charter- 
party  that  the  stevedore  is  "to  be  appointed  by 
the  charterer,  but  to  be  paid  by  and  to  act  under  the 
•captain's  orders,"  does  not  make  the  stevedore  the 
•captain's  servant.  The  payment  of  the  stevedore 
was  considered  to  be  merely  a  matter  of  bargain 
between  the  shipowner  and  the  charterer,  and  the 
meaning  of  such  a  provision  to  be  that  the  cargo 
was  to  be  shipped  and  stowed  by  tbe  stevedore  at 
the  charterer's  expense,  and  consequently  at  his 
risk,  but  subject  to  the  control  of  the  master  on 
behalf  of  the  shipowner,  with  a  view  to  protect  his 
interests  by  securing  a  proper  trim  of  the  ship. 

8.  For  whom  the  act  complained  of  was  done. 

The  question  which  of  two  or  more  employers 
was  in  control  of  a  servant  at  the  time  when  he  did 
the  act  for  which  indemnity  is  asked  may  some- 
times be  answered  most  readily  by  substituting  the 
question.  In  behalf  of  which  of  them  was  that  act 
•done?  Assuming  the  principals  to  be  masters  and 
•an  agent  to  be  a  servant,  it  is  manifest  that  what- 
ever the  latter  does  for  one  of  them  must  be  done 
as  his  servant  In  some  cases  both  these  questions 
«re  referred  to  as  separate  and  distinct  tests.  Thus, 
In  Byrne  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  (1804)  22 
U.  8.  App.  220,  61  Fed.  Rep.  606,  24  L.  R.  A.  603, 
It  was  declared  that  the  essential  questions  are 
•♦•Whose  work  was  the  servant  doing?  and.  Under 
whose  control  was  the  servant  doing  it?"  8o,  also,  in 
Sproul  v.  Hemingway  (1833)  U  Pick.  1, 25  Anu  Dec 
850,  Chief  Justice  Shaw  laid  it  down  that  '*the  own. 
•ers  of  a  vessel  or  coach  are  held  liable  for  damages 
to  third  persons,  occasioned  by  the  negligence  or 
iinskilfulness  of  those  who  are  in  the  management 
-of  the  ship  or  coach:  (1)  Either  because  they  are 
-engaged  or  employed  by  them,  are  subject  to  their 
order,  control,  and  direction,  and  so  are  to  be 
•deemed,  either  generally  or  for  the  particular  occa- 
sion, their  servants;  (2)  or,  in  respect  to  their  being 
engaged  in  the  business  or  employment  of  the  own- 
ers, conducting  and  carrying  on  such  business  for 
the  profit  or  pleasure  of  tbe  owners,  by  reason  of 
which  tbe  acts  done  in  the  prosecution  of  such 
business  shall  be  taken  civiliter  to  be  done  by  the 
-employers  themselves." 

But  the  question  seems,  for  the  reason  Just  given« 
to  be  interchangeable  or  substitutive,  rather  than 
iMiraulative.  as  a  tost  of  the  existence  of  the  relation. 
The  exercise  of  control  implies  that  the  work  done 
was  for  the  benefit  of  the  master  exercising  the 
■control,  and  vice  versa. 

The  following  statement  by  Willes,  J.,  of  the  rea- 
•sons  upon  which  the  defendant  as  shipowner  was 
held  not  to  be  liable  for  the  negligence  of  a  sailor 
who  was  assisting  a  stevedore  in  unloading  the  ship 
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brings  out  very  clearly  the  tnie  meaning  of  the 
test:  **The  question  here  Is  whether  Davis,  who 
caused  the  accident,  waa  employed  at  the  time  in 
doing  Kennedy's  work  or  the  shipowner's.  It  is 
possible  that  he  might  have  been  the  servant  of 
both;  but  the  facts  here  seem  to  me  to  negative  that. 
The  rule  out  of  which  this  case  forms  an  exception, 
that  a  servant  or  workman  has  no  remedy  against 
his  employer  for  an  injury  sustained  in  his  employ 
through  the  negligence  of  a  fellow  servant  or 
workman,  is  subordinate  to  another  rule,  and  does 
not  come  into  operation  until  a  preliminary  con- 
dition is  fulfilled:  It  must  be  shown  that.  If  the 
injury  had  been  done  to  a  stranger,  he  would  have 
had  a  remedy  against  the  person  who  employed 
the  wrongdoer.  Here,  I  apprehend,  the  defendant 
would  have  been  liable  to  the  charterer  If  the 
wrongful  act  of  Davis  had  caused  damage  to  any 
part  of  the  cargo;  and  for  this  simple  reason,  that 
the  person  doing  the  work  in  the  performance  of 
which  the  damage  was  done  waa  not  doing  it  aa  his 
servant.  He  was  acting  altogether  independent  of 
his  control.  The  defendant  oould  not  have  taken 
him  away  from  the  work.  It  was  Kennedy's  work 
that  he  was  employed  upon,  and  under  Kennedy's 
control.  The  liability  of  a  master  for  the  acta  of 
his  servant  extends  only  to  such  acts  of  the  servant 
as  are  done  by  him  in  the  course  of  the  master's 
service.  The  master  is  not  liable  for  acts  done  by 
the  servant  out  of  the  scope  of  his  duty,  even  though 
the  master  may  have  entered  into  a  bargain  that 
his  servant  should  be  employed  by  another,  and  is 
paid  for  such  service,  as  was  done  here.  It  seems 
to  me  to  be  quite  plain  that  the  defendant  incurred 
no  liability  for  the  act  of  Davis."  Murray  v.  Cur- 
rie  (1870)  L.  R.  6  C.  P.  24.  40  L.  J.  0.  P.  N.  &  26. 28  L. 
T.  N.  8. 567, 19  Week.  Rep.  104. 

Compare  the  following  remarks  of  the  court  in 
Powell  V.  Virginia  Constr.  Co.  (1890)  88  Tenn.  602: 
^The  question  as  to  who  originally  employed  the 
servant,  or  who  pajrs  him,  is  not  always  a  conclusive 
test  as  to  who  was  his  master  in  and  about  a  par- 
ticular work  upon  which  he  was  eugaged.  The  bet- 
ter test  would  seem  to  be.  Was  he,  in  regard  to  tbe 
particular  matter  in  which  he  was  employed,  doing 
the  work  of  a  general  master,  or  waa  he  engaged  in 
doing  the  work  of  another,  over  whom  the  general 
master  had  no  control?** 

It  is  important  to  notice,  moreover,  that  the  quea- 
Uon,  Whose  work  was  the  employee  doing?  Is  not 
an  adequate  test  in  all  cases.  A  contractor  and  hia 
servants  are  doing  the  work  of  the  principal  em- 
ployer, but  it  is  well  settled  that  the  contractor's 
servants  are  not  the  servants  of  that  employer  un- 
less they  are  under  his  control  In  respect  to  the  act 
under  review.    See  infra,  V.  b,  8. 

Other  circumstances  under  which  the  insuffi- 
ciency of  this  test  is  apparent  are  Indicated  by  such 
cases  as  the  following : 

A  gateman  at  a  crossing  where  there  are  aeveral 
parallel  lines  belonging  to  different  companies  is 
the  servant  of  the  one  which  has  the  exclusive  right 
of  selecting,  controlling,  and  discharging  him,  and 
the  latter  is  liable  for  his  negligence  in  the  dia- 
charge  of  his  duties  with  regard  to  the  trains  of  the 
other  companies,  though  they  pay  a  part  of  his 
wages  and  have  the  benefit  of  his  services.  Brow 
V.  Boston  &  A.  R.  Co.  (1892)  167  Mass.  800. 

Where  a  street  crosses  several  parallel  tracks 
owned  by  different  companies,  who,  by  mutual 
agreement,  each  employ  and  pay  the  flagman 
whose  duty  it  is  to  warn  travelers  of  the  approach 
of  the  trains  of  any  of  the  companies,  his  employer 
is  the  proper  party  defendant  in  an  action  to  recover 
damages  for  his  negligence  in  signaling,  although 
the  train  which  caused  the  Injury  was  one  belong- 
ing to  another  company.  Buchauan  v.  Chicago,  M. 
&  St.  P.  R.  Co.  ( 1880)  75  Iowa,  303. 

A  type  of  case  to  which  the  test  supplied  by  the 
question  under  review  seom^o  be  especially  ap> 
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piopfiftte  is  that  rather  nnoommon  one  in  which 
tliere  is  an  unauthorized  transfer  of  services  to  an- 
other employer,  as  where  it  is  held  that  a  servant 
who,  while  transporting'  Roods  to  a  prescribed 
place,  interrupts  the  Journey  for  the  purpose 
of  oonveyinff  eroods  for  another  party  to  a  place 
not  on  the  route  laid  down  by  his  own  em- 
ployer, is  treated  in  respect  to  an  act  of  ne^lifrence 
oommitted  by  him  during  the  duration  as  a  servant 
of  the  second  party,  and  not  of  his  regular  em- 
ployer. Stone  V.  Hills  (1877)  45  Conn.  44,  29  Am. 
Rep.  035.  'The  servant"  said  the  court,  '*left  the 
emplojers'  premises  under  precise  instructions  as 
to  the  place  to  which  their  team  was  to  be  driven 
and  as  to  the  merchandise  to  be  transported,  and 
tinder  Instructions  equally  precise  as  to  the  route  to 
l>e  taken  in  returninir.  and  as  to  what  he  should 
brinff  home.  These,  therefore,  covered  the  entire 
period  ot  his  contemplated  absence;  nothingr  was 
left  to  his  option  or  discretion;  nothing'  to  chance; 
and  in  fact  the  deviation  was  not  occasioned  or 
even  su^^ested  by  any  unforeseen  event  in  oonnec 
tion  with  the  employers'  business;  the  record  shows 
no  obli^tion,  express  or  implied,  upon  them  to  de* 
liver  the  paper  elsewhere  than  in  North  Glaston- 
bury, nor  that  the  Journey  thence  to  Hartford, 
even  if  successfully  accomplished,  would  have  been 
for  their  advanta^  or  profit;  it  was  not  connected 
with,  did  not  g'row  out  of,  did  not  contribute  to, 
the  aucceasf  ul  completion  of  their  business.  When, 
therefore,  the  servant  accepted  instructions  from 
Taylor  and  became  a  carrier  of  merchandise  for 
him  to  and  from  a  railroad  station  in  an  adjolninfr 
town,  he  temporarily  threw  off  his  employers'  au- 
thority, abandoned  their  business,  and  left  their 
•ervioe." 

Similarly,  the  act  of  abagriraflre  master  in  assistinff 
a  contractor  to  put  his  tools  off  of  a  car  in  which 
be  is  allowed,  as  a  matter  of  convenience,  to  carry 
them.— he  having  the  sole  superintendence  of  them 
and  the  rijrht  to  say  when  and  where  they  are  to  be 
put  off,— is  to  be  regarded  either  as  an  act  done  for 
another  party  g'ratuitously,  and  not  in  pursuance 
■of  his  employment  as  a  servant  of  the  company,  or 
as  a  servant  pro  hoc  vice  of  the  contractor.  Cunningr- 
ham  V.  Grand  Trunk  R.  Co.  (1871)  31  U.  C.  Q.  B.  350. 

Where  the  servant  of  the  vendor  of  a  boiler  was 
killed  by  the  neffliffence  of  a  servant  of  the  vendee, 
who  was  assistinflr  in  testing  the  repairs  thereon,— it 
must  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  vendee's  servant  either  volun- 
teered to  aid  vendor's  servants,  or  was  requested 
by  tbem  to  do  so;  in  either  event  he  is  not  the 
aervantof  the  vendee  and  the  vendee  was  not 
raponsfble  for  his  acts.  Olive  v.  Whitney  Marble 
Co.  0888)  108  N.  Y.  292. 

Other  cases  in  which  this  test  fits  Itself  naturally 
to  the  circumstances  are  those  in  which  there  is  no 
evidence  of  the  existence  of  the  relation  apart  from 
the  fact  that  the  alleged  master  has  accepted  the 
benefit  of  the  alleged  servants'  labor.  Instances  of 
•ucb  cases  are  these: 

Where  the  rights  of  third  persons  are  concerned, 
proof  of  the  actual  employment  of  the  immediate 
doer  of  the  act  complained  of  is  not  an  indispenmible 
elennent  of  responsibility.  Such  responsibility  may 
be  predicated  on  the  fact  that  the  person  cbarKed 
held  himself  out  as  the  employer  of  the  actor  and 
accepted  the  benefits  of  his  labor.  Denver  &  R.  G. 
R.  Co.  V.  Gustafson  (1805)  21  Colo.  393;  Cleveland,  C. 
C.  ft  I.  R.  Co.  V.  Schneider  (1888)  45  Ohio  St.  678. 

An  expressman  who  undertakes  to  act  as  brake- 
man  becomes  a  coservant  pro  hoc  vice  of  the  en- 
gineer, and  cannot  recover  against  the  railroad 
company  for  Injuries  caused  by  the  latter's  nejrli- 
«ence.  Chamberlain  v.  Milwaukee  ft  M.  R.  Ck). 
<]868)  7  Wis.  425. 

In  an  action  for  injuries  caused  by  tbenegrligenoe 
of  a  flagman  employed  and  paid  by  one  of  two  com- 
panies whose  lines  cross  a  bitrhway  near  each  other 
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it  is  error  to  direct  the  Jury  that  the  company  with 
which  he  had  no  express  contract  of  service  is  not 
liable  for  his  acts,  where*  although  he  had  no  posi- 
tive instructions  to  perform  any  duties  in  connec- 
tion with  that  company's  line,  the  testimony  shows 
that  he  had  uniformly  performed  such  duties  for 
several  years.  Such  evidence  is  competent  to  be 
submitted  to  the  Jury,  as  tending  to  prove  that  he 
was  so  actinff  by  the  express  or  implied  assent  of  the 
company.  Peck  v.  Michigan  Cent.  R.  Co.  (i8ti5)  57 
Mich.  3. 

Where  one  of  two  companies *whose  lines  form  a 
Junction  furnishes  a  switchman,  at  the  Junction 
with  a  Joint  time-table  of  the  roads,  and  relies  upon 
him  for  information  as  to  the  movements  of  the 
trains  of  the  other  company,  he  Is  a  servant  of  the 
former  company  as  respects  the  imparting  of  such 
Information,  although  he  is  paid  by  the  latter  only. 
Taylor  v.  Western  P.  R.  Co.  (1873)  45  Cal.  333. 

Cases  in  which  the  test  is  also  useful  are  those  in 
which  the  relation  of  the  parties  is  settled  by  con- 
sidering whether  the  alleged  master  or  another  per- 
son was  under  the  duty  of  doing  the  particular  work 
which  was  in  course  of  performance  when  the  ac- 
cident occurred.  But  it  will  be  observed  from  the 
lantruaflre  used  in  the  following  decisions  that  the 
element  of  control  was  never  wholly  absent  from 
the  mind  of  the  courts. 

Although  a  bill  of  lading  calls  for  the  delivery  of 
a  cargo  ^'alongside,"  and  thus  imposes  on  the  con- 
signee the  duty  and  expense  of  unloading  the  cargo, 
yet,  if  there  is  a  custom  of  the  port  that  the  cap- 
tain of  tbeshlpshall  manage  the  guy  rope  while  the 
unloading  Is  in  progress,  be  remains  the  servant  of 
the  shipowner  while  performing  that  function,  and 
does  not  pass  under  the  control,  nor  become  the  serv- 
ant, of  the  stevedore  employed  by  the  consignee. 
Kllroy  V.  Delaware  ft  H.  Canal  Co.  a800)  121 N.  Y.  22. 
**Tbe  consequent  action  of  the  captain,"  said  the 
court,  *'is  not  only  in  the  interest  and  for  the  pro- 
tection of  the  boat,  but  it  seems  to  me  must  be  an 
element  in  the  delivery  of  the  cargo.  It  is  a  rem- 
nant of  the  general  rule,  out  down  and  limited  by 
the  bin  of  lading,  and  the  custom  relating  to  car- 
goes  of  coal.  Let  us  try  to  see  whether  that  must 
not  be  the  truth.  Suppose  that  when  this  boat  ar- 
rived the  captain  had  given  notice  to  the  con- 
signee, whose  stevedore  appeared  ready  to  do  the 
work,  but  the  captain  refused  to  touch  the  guy- 
rope,  or  provide  anybody  to  do  so,  and  the  steve- 
dore, on  his  part,  refused  to  hire  a  man  to  do  the 
duty  which  usage  put  upon  the  captain,  could  we 
say  that  the  coal  had  been  delivered  and  the  risk 
of  the  carrier  bad  ended  ?  I  do  not  see  that  we 
could.  I  think  we  should  be  obliged  to  bold  that 
the  captain's  conduct  was  a  refusal  to  deliver  in 
accordance  with  the  custom  of  the  port,  and  that 
there  was  a  failure  to  deliver  coal  through  his 
fault.  Suppose,  again,  that  the  stevedore  should 
order  the  captain  to  give  up  the  guy  rope  to  an- 
other, would  the  captain  be  bound  to  obey  and 
stand  aside  for  a  stranger  to  superintend  the  pro- 
cess? To  answer  that  in  the  affirmative  would  in- 
volve a  violation  of  the  custom.  And  so  I  have 
been  led  to  the  conclusion  that  the  duty  laid  upon 
the  captain  by  usage  is  an  element  in  the  delivery 
of  the  cargo  by  the  boat  owner,  and  a  remaining 
shred  of  the  general  rule  cut  down  by  the  bill  of  lad- 
ing and  the  custom  as  to  coal  boats  at  the  port  of  New 
York  to  the  duty  of  giving  notice  and  supervising 
the  actual  delivery  by  managing  the  guy.  It  will 
follow  that  the  captain's  action  is  as  the  servant  of 
the  boat  owner,  and  in  performance  of  the  latter's 
duty  in  making  delivery,  and  not  as  the  servant  of 
the  stevedore."  Murray  v.  Currie  (1870)  L.  K.  6  C.  P. 
24, 40  L.  J.  C.  P.  N.  S.  26,  23  L.  T.  N.  S.  657,  19  Week. 
Rep.  104,  and  The  Harold  ( 1884)  21  Fed.  Rep.  428,  werH 
distinguished  as  having  been  decided  on  the  ground 
that  the  person  whose  negligence  caused  the  iojury 
bad  passed  under  the  control  of  the  stevedoi^^ad 
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that  the  very  point  to  be  decided  on  the  case  before  ; 
the  court  was  whether  such  transfer  of  the  control  j 
bad  taken  place. 

In  McGatrick  v.  Wason  a866>  4  Ohio  St.  fiOft,  the 
defendant  had  requested  the  plaintiff,  his  hired 
man,  to  assist  him  in  loadingr  railroad  cars  on  a  ves- 
sel. The  plaintiff  was  injured  by  the  breakinfr  of 
the  hoistinsr  machinery,  and  the  court  held  that  it 
was  for  the  Jury  to  say  whether  the  master  of  the 
vessel  or  the  plaintiff's  employer  was  liable,  due 
consideration  beinv  sriven  to  the  two  foUowinflr 
principles: 

''Tf  Wason  had  no  charfpe  of,  or  control  over,  the 
operation  of  shipping  the  cars  and  trucks,  but,  on 
the  contrary,  the  duty  of  shipping  them  rested 
solely  upon  the  master  of  the  vessel,  and  he  had 
the  entire  control  over  the  operation,  and  Wason 
acted  merely  as  his  assistant  or  servant,  then  the 
action  should  have  been  brouflrhtacrainst  the  owner 
of  the  vessel,  and  not  against  Wason.  But  if  it  was 
Wason*s  duty  to  ship  them,  or  if  it  was  the  joint 
duty  of  him  and  the  master,  he  was  (as  between 
him  and  McGatrick)  liable  for  the  injury,  if  it  re- 
sulted from  his  neglect,  or  that  of  the  master,  to 
provide  suitable  machinery— the  defect  in  the  dui- 
ohinery  being  unknown  to  McGatrick.** 

In  Anderson  v.  Boyer  (1887)  13  App.  Biv.  268, 
Ingraham,  J.,  dissented  from  the  majority  on  these 
grounds:  '*The  question  here  is  not  as  to  who  is  re- 
sponsible for  negligence  in  the  navigation  of  the 
vessel  by  the  captain,  placed  there  by  the  owner, 
as  in  Hagar  v.  Clark,  78  N.  Y.  48,  but  who  is  respon- 
sible for  negligence  in  unloading  the  vessel,  and 
that,  it  seems  to  me,  must  be  determined  by  the 
answer  to  the  question,  whose  duty  it  was  to  un- 
load it.  If  It  was  the  owner's  duty  to  unload  it^if 
by  their  contract  between  themselves  and  the 
charterer,  for  whom  the  plaintiff  was  working,  any 
obligation  existed  on  their  part  to  do  this  work- 
then  neglect  in  the  performance  of  that  duty,  either 
by  themselves  or  their  agent,  would  make  them 
liable.  If,  on  the  other  hand,  the  defendants  were 
under  no  obligation  to  load  or  unload  this  boat,  or 
bound  to  supply  neither  the  persons  to  do  that 
work  nor  the  materials  with  which  it  was  done, 
then  the  neglect  by  the  persons  employed  in  the 
discharge  of  that  duty,  whether  they  had  origi- 
nally been  employed  by  the  defendants  or  by  the 
charterer,  was  not  the  negligence  of  the  defend- 
ants for  which  they  were  liable."  The  opinion  of 
the  majority  of  the  court  in  this  case  was  founded 
on  the  theory  that  the  owner  of  the  vessel  was  not 
devested  of  the  control  of  the  crew  by  the  terms  of 
the  charter  party.  This  disagreement  between  the 
Judges  is  Interesting  in  the  present  connection,  as 
it  shows  that  the  application  of  the  test  here  under 
discussion  may  under  certain  circumstances  point 
to  a  conclusion  different  from  that  which  will  be 
arrived  at  if  we  start  from  the  assumption  that  the 
essential  question  to  be  settled  is,  with  Whom  does 
the  power  of  controlling  the  servant  rest?  Where 
the  two  tests  clash  in  this  manner,  the  possession 
of  the  power  of  control  is  the  decisive  circumstance, 
and  for  this  reason,  in  spite  of  the  very  ingenious 
and  plausible  argument  of  Ingraham,  J.,  we  regard 
the  opinion  of  the  majority  as  correct  upon  the 
evidence. 

Whether  the  servants  of  a  railroad  company,  who 
are  engaged  in  taking  cars  to  the  yard  of  a  connect- 
ing company  some  distance  beyond  the  actual  Junc- 
tion point,  are  to  be  regarded  as  Servants  pro  hoc 
vice  of  the  second  company  while  using  its  tracks, 
depends  upon  whether  the  intention  of  the  com. 
panics  is  that  the  delivery  is  to  be  considered  com- 
plete at  the  Junction  or  at  the  siding  where  they  are 
left.  Considering  the  general  usages  of  busine8S,the 
fact  that  the  waybills  are  not  transferred  until  the 
siding  is  reached  will  ordinarily  be  deemed  conclu- 
sive  proof  that  the  intention  is  to  make  the  delivery 
at  the  siding.  Up  to  the  time  when  the  cars  are 
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placed  on  the  siding  the  trainmen  are  In  control  of 
the  train,  performing  a  duty  incumbent  on  their 
own  employer,  not  on  the  connecting  company. 
Their  position  is  not  affected  by  the  mere  fact  that 
the  yardmaster  of  the  connecting  company  desig- 
nates the  siding  on  which  the  cars  are  to  be  left,  aa 
such  designation  does  not  constitute  a  delivery  to 
that  company  nor  an  acceptance  by  it  of  the  cars- 
It  follows,  accordingly,  that  a  car-inspector  em- 
ployed by  the  receiving  company  cannot  be  de-  • 
barred  from  recovering  damages  for  an  injury 
caused  by  the  negligence  of  the  trainmen  of  th» 
delivering  company  on  the  ground  that,  while 
moving  the  cars  to  the  siding,  they  are  tempora- 
rily in  the  service  of  the  receiving  company,  and 
therefore  his  coemployees.  Yannatta  v.  Central 
B.  Co.  a8»3)  164  Pa.  282. 

Where  the  evidence  is  that  plaintiff  agreed  to 
keep  defendant's  horses  and  to  furnish  them  haj 
and  other  things,  and  to  board  a  man,  in  case  de- 
fendant should  require  a  man  to  take  care  of  said 
horses,  and  that  B  was  in  defendant's  employ,  and 
was  sent  to  take  care  of  the  said  horses  by  another 
of  defendant's  servants  and  in  accordance  with  the- 
recommendation  of  defendant's  superintendent^ 
the  question  whether  B  was  defendant's  agent  while 
furnishing  hay  to  said  horses,  is  properly  left  to  the 
Jury.  Stone  v.  Western  Transp.Co.  (1868)  88  N.  T.  USL 
The  court  said :  **  There  is  no  agreement  to  fur- 
nish a  man  to  feed  and  groom  the  horses,  but 
there  is  an  agreement  to  board  the  defendant'* 
man  for  $2  per  week,  if  the  defendant  should  re- 
quire it.  And  there  is  also  an  agreement  to  fur- 
nish a  man  and  team  to  assist  in  sending  the 
horses  to  the  canal  in  the  spring.  The  parties  con* 
tem plated  that  the  defendant  would  furnish  a  man 
to  feed  and  take  care  of  the  horses.  Be  this  as  it 
may,  however,  the  contract  gave  the  defendanta 
this  right,  to  put  the  horses  in  charge  of  their 
own  man  to  feed  and  groom,  and  the  plalntilT 
agreed  to  board  him  for  $2  per  week.  This  man 
must  be  deemed  the  servant  of  the  defendants  and 
not  the  plaintiff." 

An  employee  sent  to  inspect  an  elevator  for  the 
manufacturer  a  few  days  after  it  is  purchased  la 
deemed  to  be  in  possession  of  the  machinery  as  the 
manufacturer's  servant,  when  he  assumes  control 
of  it  for  the  purpose  of  testing  its  condition,  and 
the  manufacturer  must  therefore  respond  in  dam- 
ages to  a  servant  of  the  purchaser  who  is  injured 
while  complying  with  an  order,  given  at  the  sug- 
gestion of  the  inspector,  to  "load  up"  the  cage  after 
it  has  been  taken  to  an  upper  floor.  Necker  v» 
Harvey  (1883)  49  Mich.  617. 

For  other  Illustrative  cases  see  infra,  IV.,  X,  XI. 

o.  OumertMp  of  inBtrutMntaliiief  maruiaed  by  aerv^ 
ant,  inference  from. 

Evidence  that  the  defendant  owned  the  runaway 
horses  and  wagon  by  which  an  injury  was  oc- 
casioned; that  he  was  engaged  in  the  business  for 
which  the  wagons  were  used,  and  sent  out  other 
wagons  in  all  respects  like  the  one  which  caused  the 
injury;  and  that  his  drivers  had  daily  furnished 
parties  with  wares  like  those  carried  in  that  wagon* 
is  sufficient  to  authorise  a  finding  that  the  persona 
in  charge  of  the  horses  and  wagons  were  the  serv- 
ants of  the  defendant,  engaged  in  his  business; 
although  the  name  of  another  person  was  painted 
upon  the  wagon  as  carrying  on  the  business. 
Morris  V.  Kohler  (IB«Q)  41  N.  T.  42.  The  court  said: 
*'0n  the  second  point,  whether  the  driver  of  the 
wagon  was  the  servant  of  the  defendant,  the  evi- 
dence consisted,  first,  of  the  fact  of  ownership.  The 
property  being  proved  to  belong  to  the  defendant* 
it  is  urged  that  a  presumption  arises  that  it  was  in 
use  for  his  benefli^  and  on  his  own  account.  This 
argument,  I  think,  is  a  sound  one.  The  ownership 
of  personal  property  draws  to  it  the  possession. 
The  owner  is  entitled  to  haveicnd  to  keep  ] 
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«ioo«  and  no  other  person  oan  Justly  obtain  pomm 
lion  nntil  some  act  of  authority  from  the  owner  ia 
proT9A.  Ownership  Implies  posMSslon,  and  pones- 
alon  Is  In  subordination  to  title.  Ko  proof  was 
fAren  In  the  present  ease,  separating' the  ownership 
from  the  possession,  and  the  presumption  of  law  Is 
that  the  waron  and  horses  of  the  defendant  were  In 
use  In  his  service,  and  on  his  account." 

Numerous  cases  in  which  the  qualifloation  of  the 
general  rule  recognized  in  the  concluding  sentence 
of  this  extract  Is  illustrated  will  be  found  in  in/ro, 
VI. 

Where  no  contract  Is  produced  or  proved  by  a 
railroad  company  In  an  action  for  injuries  received 
•on  a  rosd  under  construction,  evidence  that  the 
engine  and  cars  belonfred  to  the  company,  and  that 
the  road  was  beiuff  built  for  its  benefit,  raises  a  pre- 
sumption that  those  employed  in  the  work  of  con- 
struction were  a«rents  and  servants  of  the  company 
«nd  devolves  on  it  the  burden  of  proving  that  the 
road,  enirlne,  and  cars  were  In  the  possession,  and 
under  the  control,  of  the  builder  as  an  Independent 
contractor,  and  that  those  employed  were  ezdu- 
aively  his  a^nts  and  servants.  But  as  an  inference 
may  be  reasonably  drawn,  that  the  company  re- 
tained the  rifrht  to  direct  what  should  be  done,  and 
how,— the  general  mode  of  performance,— though 
the  builder  may  have  employed  and  paid  the  work- 
men, the  suflBciency  of  the  facts  to  overcome  the 
presumption  arising  from  ownership  is  a  question 
tor  the  jury,  on  consideration  of  all  the  circum- 
aunoes  proved.  Rome  *  D.  B.  Ck>.  v.  Chasteen 
<18»)  88  Ala.  004. 

Proof  that  a  workman  was  engaged  upon  a  steam- 
ahip  in  discharging  her  cargo  upon  the  lighter,taken 
In  connection  with  an  admission,  unexplained,  that 
the  defendant  controlled  and  managed  the  vessel, 
Is  solllolent  to  authorise  the  jury  to  infer  that  such 
workman  was  the  servant  of  the  defendant.  It 
oannot  be  presumed  that  the  workman  was  a  tres- 
passer or  a  mere  volunteer,  or  that  he  was  em- 
ployed by  persons  having  no  connection  with  the 
Teasel.  Svenson  v.  Atlantic  Mali  S.  8.  Co.  (187i)  87 
».  T.  108. 

See  also  infra^  VI.,  relating  to  chartered  ships. 

Wliere  it  is  agreed  by  both  parties  that  a  coach- 
man la  the  employee  of  the  person  owning  the 
•carriage  which  caused  injury  to  the  plaintiflr,  a 
Undinff  that  the  carriage  belonged  to  the  defendant 
and  not  to  another  party,  necessarily  involves  the 
proposition  that  he  was  the  master  of  the  coach- 
Sloane  v.  Elmer  (1876)  6i  N.  Y.  SOL 


^  How  far  general  principles  hold  in  the  com  of 
MTvanU  in  the  employ  of  the  gooemment. 

For  the  purposes  of  the  present  note  it  is  sufficient 
to  aay  that  the  position  of  government  servants 
with  regard  to  each  other  depends  upon  the  prin- 
•dple  that  they  are  regarded  as  the  servants  of  the 
public  not  of  the  person  or  persons  who  may  be 
superintending  the  department  In  which  they  work. 
This  being  the  case,  the  fact  that  the  higher  officials 
may  have  the  power  of  appointing  and  removing 
aubordinate  agents'  does  not  make  them  liable  for 
the  acts  of  such  agents.  Viscount  Canterbury  v. 
Jktty.  Gen.  4  St.  Tr.  N.  S.  7flT,  per  Lyndhurst,  S.  C; 
Mersey  Docks  ft  Harbour  Board  v.  GIbbs  (1864) 
L.  H.  1  H.  L.  03, 124;  Lane  v.  Cotton  (1609)  1  Ld.  Raym. 
846,  IS  Mod.  472:  Whitfield  v.  Lord  Le  Despencer,  2 
•Cowp.  754. 

The  reasons  for  exempting  the  superior  from  lia- 
bility are  of  course  still  stronger  where  he  does  not 
appoint  bis  subordinate.  Hence  the  relation  of 
master  and  servant  does  not  exist  between  the  cap-  | 
tain  and  the  lieutenant  of  a  warship,  so  as  to  render  ; 
-the  former  liable  for  an  act  of  neglifrenoe  com  m  Itted  ! 
by  the  latter  at  a  time  when  be  alone  Is  directing  ; 
and  manafring  the  navigation  of  the  ship.  Nichol-  i 
son  V.  Mounsey  (1812)  15  Bast,  884.  1 
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So,  it  has  been  held  that  the  mistress  of  a  voluntary 
school,  regulated  by  the  provisions  of  the  English 
education  act  of  1870,  has  been  held  not  tc  be  the 
servant  either  of  the  committee  of  management  as 
a  whole,  or  of  its  individual  members,  as  neither  the 
committee  nor  its  members  could  direct  her  what 
to  do  and  what  not  to  do  in  the  daily  management 
of  the  school  and  its  members,  as  individuals  could 
neither  appoint  nor  dismiss  nor  Interfere  with  her 
in  any  way  at  all.  Crisp  v.  Thomas  a890)  62  L.  T. 
810,  63 L.  T.N.  8.  756. 

In  one  case  this  special  principle  seems  to 
run  parallel  with  the  general  rule  that  an  employer 
of  an  independent  contractor  is  not  liable  for  the 
contractor's  acts.  See  McGuire  v.  Grant  (la'M)  25  N. 
J.  L.  857, 67  Am.  Deo.  40,  holding  that  the  chairman 
of  a  municipal  committee  under  whose  direction  all 
street  work  was  done,  was  not  liable  for  the  in- 
fringement of  a  landowner's  right  of  lateral  support 
consequent  upon  the  removal  of  gravel  purchased 
by  him,  where  the  laborers  who  made  the  excava- 
tions were  selected,  employed,  paid,  and  controlled 
by  the  street  commissioner,  whose  duty  it  was  as 
an  independent  municipal  officer  to  carry  out  in ' 
detail  the  instructions  of  the  committee. 

A  full  development  of  the  subject,  however, 
would  involve  a  discussion  of  principles  quite  re- 
mote from  the  general  law  of  master  and  servant, 
and  for  further  information  reference  must  be  had 
to  the  various  treatises  in  which  the  liability  of 
public  officials  is  dealt  with.  See  1  Beven,  Neg. 
pp.  257  et  9eq,,  for  a  summary  of  the  English  cases. 
The  American  authorities  are  collected  in  Story, 
Agency,  N  819-322;  Mechem,  Pub.  Off.  ||  789-  SOL 

in.  JBffeet  of  plaintiff's  ignorance  of  actual  can- 
ditions. 

a.  In  the  ease  of  strangers. 

Under  the  general  law  of  partnership  it  is  clear 
that  a  third  person  may  hold  either  of  two  partners 
liable  for  the  negligence  of  a  servant  of  the  firm, 
without  respect  to  any  arrangement  between  the 
partners  themselves.  Weyland  v.  Elkins  (1816) 
Holt,  227,  1  Stark.  272.  Here,  however,  there  is 
merely  an  application  of  the  ordinary  rule  as  to  the 
joint  liability  of  persons  upon  whom  such  liability 
restsas  an  inseparable  incident  of  the  contractual 
relations  into  which  they  have  chosen  to  enter  with 
each  other.  As  to  the  eflfect  of  want  of  knowledge 
in  other  cases  the  authorities  appear  to  be  in  oon- 
flict. 

In  Fletcher  v.  Braddlck  a806)  2  Bos.  &  P.  N.  R.  188 
where  the  court.  In  holding  that  the  owners  of  a  ship 
were  liable  for  injuries  caused  by  negligent  navi- 
gation, although  she  was  chartered  by  the  govern- 
ment under  a  contract  which  required  the  capuin 
to  obey  the  orders  of  a  naval  officer,  attached 
much  importance  to  the  difficulties  under  which 
the  complainant  would  labor  in  trying  to  ascertain 
whether  the  negligence  was  that  of  the  captain  or 
of  the  officer,  used  the  following  language:  '*The 
true  justice  of  the  case  is,  that  if  an  injury  happens 
through  the  misconduct  of  the  master  and  crew 
the  owners  should  be  liable,  but  if  by  the  miscon- 
duct of  the  officer,  that  the  officer  should  be  liable. 
But  how  is  a  third  person  to  ascertain  the  fact? 
There  is  a  provision  in  the  charter-party,  that  if 
the  injury  does  not  happen  by  the  fault  of  the 
master  or  crew,  the  Crown  shall  make  satisfac- 
tion: and  this  is  very  reasonable  between  the 
Crown  and  the  owners.  Referring  the  adjustment 
of  the  damage  to  the  true  cause,  they  can  inquire 
into  the  matter  between  themselves;  but  it  is  im- 
possible for  any  third  person,  who  receives  damage 
to  Inquire  whether  It  arose  from  the  act  of  the  mas- 
ter and  crew  or  of  the  officer."  It  is  difficult  to 
yield  assent  to  such  an  argument  as  this,  since  the 
consideration  relied  upon  would,  for  aught  that  ap- 
pears, be  equally  applicable  where  tbe^wner  haa 
igitizedbyVljOOgTe 


46 


VnrasD  Statsb  Cibcuit  Coubt  of  Appeals. 


Fbb., 


made  an  absolute  demise  of  the  ship,  and  there- 
by devested  himself  entirely  of  the  oontrol  of 
the  persons  navlflratlnff  her.  See  infra,  YI. 
The  reasonlngr  of  the  oourt  leads  up  to  the  more 
comprehensive  theory  that  a  person  havlny  no 
contractual  relations  with  the  owner  Is  entitled  to 
assume,  in  the  absence  of  notice  to  the  oontrary, 
that  the  persons  In  charge  of  a  ship  are  the  owner's 
servants.  Such  a  theory  would  Involve  conse- 
quences so  startlinfr  that  a  proposition  deduced 
from  it  can  scarcely  be  sound. 

In  the  somewhat  analogous  case  of  the  hiring  of 
a  team  driven  by  the  servant  of  the  owner,  Bayley, 
J.,  in  Laugrher  v.  Pointer  (1826)  5  Barn.  St  C.  547, 
based  his  conclusion  that  the  hirer  was  liable  for 
the  nefrliffenoe  of  the  driver  on  these  grounds 
amongr  others:  (1)  That  it  was  not  a  case  in  which, 
accordlnjT  to  the  known  and  established  oourse  of 
proceedinirs,  it  was  notorious  that  the  person 
driven  did  not  stand  in  the  relation  of  master  to 
the  driver,  nor  a  case  in  which  it  was  matter  of 
easy  discovery  who  did  stand  in  that  relation,  as 
where  hackney  coaches  and  post  horses  were  con- 
cerned; (2)  That  there  was  nothing'  in  this  case  to 
rebut  the  prima  facie  presumption  that  the  horses 
were  the  defendant's  and  the  driver  his  servant. 

But  these  particular  reasons  for  the  oondusion 
of  the  learned  Jud^  seem  to  have  been  discredited, 
as  the  conclusion  Itself  certainly  has  been  (see 
infra,  XII.),  by  the  subsequent  ruling  in  Quarman 
V.  Burnett  (1840)  6  Mees.  &  W.  409,  4  Jur.  969,  where 
It  was  held  that  the  fact  of  the  driver's  wearing 
the  hirer's  livery,  whereby  third  persons  were  in- 
duced to  believe  that  he  was  the  hirer's  servant,  did 
not  necessarily  make  the  hirer  responsible  for  the 
driver's  negrliffence.  Such  a  representation,  the 
court  considered,  could  only  conclude  the  hirer 
with  respect  to  those  who  have  altered  their  condi- 
tion on  the  faith  of  its  being*  true,  as  if  the  hirer 
were  to  tell  a  third  person  that  he  mifrht  sell  eroods 
to  their  liveried  servant,  and  had  induced  him  to 
contract  with  the  coachman  on  the  footing*  of  his 
really  bein^  such  servant. 

According  to  this  last  case,  therefore,  the  prlnoi* 
pie  that  an  agency  may  be  created  by  estoppel  does 
not  avail  in  favor  of  persons  whose  cause  of  action 
is  based  on  a  tort  alone.  This  theory  seems  to  be 
the  true  one,  as  an  estoppel  necessarily  involves 
the  conception  that  the  party  who  is  to  take  ad- 
vantage of  it  must  have  changed  his  position  for 
the  cause  in  consequence  of  the  acts  or  represen- 
tations out  nf  which  the  estoppel  arises. 

On  the  other  hand,  there  is  specific  authority  for 
the  principle  that  where  one  acts  so  as  to  induce 
another  person  to  part  with  value  in  the  belief 
that  a  designated  person  Is  his  servant,  an  action 
may  be  sustained  for  that  person's  negUgenoe* 
though  in  fact  he  is  not  a  servant.  Growcook 
V.Hall  (1882)82  Ind.  202. 

So,  also,  the  knowledge  or  ignorance  of  a  passen- 
ger or  shipper  as  to  the  fact  that  the  carrier  with 
whom  he  contracted  has  deputed  some  other  per- 
son or  company  to  perform  the  whole  or  a  part 
of  its  duties  Is  recognized  as  a  material  element  in 
determining  whether  be  has  a  right  to  recover 
against  the  carrier  for  damages  caused  by  the  act 
of  the  deputy's  servants.  Thus,  apart  from  the 
question  of  the  validity  of  the  lease,  a  passenger 
may  hold  the  lessor  liable  as  carrier,  where  the 
tickets  are  issued  in  the  name  of  the  lessor,  and  the 
passenger  has  no  notice  of  the  true  position  of  af- 
fairs. Washington,  A.  &  G.  K.  Co.  v.  Brown  (1873) 
84  U.  S.  17  Wall.  445,  21  L.  ed.  675.  Compare  the 
nilings  in  the  "'sleeping-car  cases,"  infra,  XIII.  c. 

So,  a  passenger  who  contracts  with  a  stage  com- 
pany for  conveyance  over  the  entire  route,  and 
without  notice  of  the  intervention  of  any  other 
carrier  than  that  company,  is  entitled  to  recover  for 
an  injury  on  the  theory  that  the  servants  of  a  com- 
pany operating  a  ferry  as  part  of  the  route  are 
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the  servants  of  the  stage  company.  McLean  t. 
Burbank  (1866)  11  Minn.  277. 

So,  a  carrier  with  whom  a  shipper  contracts,  and 
not  the  owner  of  a  boat  which  such  carrier  char- 
ters, is  the  party  to  sue  for  the  loss  of  the  groods 
shipped.  Campbell  v.  Perkins  (1858)  8  N.  Y.  430,  dis- 
tinguishing Fenton  v.  Dublin  Steam  Packet  Go. 
(1888)  8  Ad.  ft  Bl.  88S,  1  P.  *  D.  108,  on  the  ground 
that  it  was  an  action  by  a  party  having  no  con- 
tractual relations  with  the  charterer,  and  that  the 
shipowner  was  held  liable  for  the  reason  that  he 
controlled  the  crew. 

So,  for  the  purpose  of  affecting  an  express  com- 
pany with  liability  to  a  bailor,  the  employees  of 
the  various  conveyances  used  by  the  company's 
messenger  in  transporting  the  packages  in  his 
charge  to  their  destinations,  are  the  employees  of 
the  company.  Hooper  v.  Wells,  F.  ft  Co.  (1864)  S7 
CaL  11,  85  Am.  Dec.  211. 

So,  where  the  master  puts  up  the  ship  as  a  gen- 
eral ship,  and  the  freighters  have  no  knowledgre  of 
the  charter-party,  they  have  the  right  to  hold  the 
owners  as  carrier.  Sandeman  v.  Schurr  (1866)  L>. 
K.2  Q.  B.  86,86  L.  J.  Q.  a  N.  S.  58. 15  L.  T.  N.  S.  606^ 
15  Week.  Rep.'  277,  8  Best  ft  S.  50;  The  St.  aiond. 
Brown  ft  Lush.  Adm.  4:  The  Figlla  Magglore  (190»> 
L.  B.  2  Adm.  106, 87  L.  J.  Adm.  N.  S.  &S,  18  L.  T.  N. 
S.  582.  Compare  The  Boskenna  Bay  (1884)  22  Fed. 
Bep.  662  (ship  held  liable  to  shipper  for  the  ne^li- 
gence  of  a  stevedore  named  by  the  charterer,  on  the 
ground  that  he  did  not  know  that  the  ship  was  un> 
der  charterl. 

Yet  it  is  held  that  the  mere  fact  that  the  fren- 
eral  owner  has  given  no  notice  of  the  letting  of  the- 
ship  will  not  render  him  liable  for  ordinary  sup- 
plies. McLeUan  v.  Reed  (1853)  85  Me.  172,  ciUn^ 
Reeve  v.  Davis  (1884)  1  Ad.  ft  Bl.  812, 8  Nev.  ft  M.  873;. 
Skolfleld  V.  Potter  (1849)  Davels,  894;  CuUer  t» 
Thurlo  (1841) »  Me.  218. 

b.  In  the  ease  ofBtrvanU. 

Whether  the  servant's  knowledge  has  any  ma- 
terial bearing  upon  his  right  to  recover  seems  to- 
depend  largely  upon  whether  the  conditions  or 
service  are  of  a  temporary  or  permanent  character. 

The  same  rule  holds  still  more  strongly,  where  the 
change  of  masters  is  merely  an  incident  of  a  per- 
manent transfer  of  the  ownership  or  possession  or 
the  premises  on  which  the  services  are  rendered. 

In  the  former  case  the  principle  is  controlling' 
that  a  mere  belief  on  the  servant's  part  that 
one  person  rather  than  another  Is  his  master 
will  not  enable  him  to  hold  the  former  liable 
as  master  unless  the  belief  was  induced  by  cir- 
cumstances which  amount  to  an  estoppel.  In 
Johnson  v.  Owen  (1871)  83  Iowa,  512,  it  was  urRred 
a  servant  hired  by  a  subcontractor  was  entitled  to 
hold  >the  contractor  liable  for  injuries  resulting- 
from  the  subcontractor's  negligence,  for  the  rea- 
son  that  he  had  reasonable  grounds  for  inferrinir 
that  he  was  the  contractor's  foreman,  but  the  con- 
tention did  not  prevail.  The  court  said:  **Thi8  re^ 
latlon  of  the  parties  may  be  established,  as  are  all 
other  facts,  by  evidence  which,  in  law,  will  raise  a 
presumption  of  its  existence.  The  acts  and  conduct 
of  defendant,  which  induced  the  plaintiff  to  believe 
that  Nash  was  defendant's  servant  and  to  act  on 
that  belief,  If  Intended  to  have  that  effect  would 
estop  defendant  to  deny  his  liability  for  Nash's 
acts.  But  it  would  be  obviously  unjust  to  hold 
him  responsible  on  account  of  acts  and  conduct 
which  might  be  done  by  one  not  an  employee,  yet 
which  would  be  reasonable  cause  of  belief,  in  the- 
mind  of  another,  that  he  was  in  fact  the  employee. 
If  such  belief  existed  In  the  mind  of  plaintiff  on  ac- 
count of  the  acts  of  defendant,  and  plaintiff  acting 
thereon  entered  or  remained  in  the  service  of  de- 
fendant, or  the  like,  and  defendant  intended  to 
create  by  his  acts  that  belief,  he  would  be  liable. 
And  the  same  would  be  true  if  such  belief  were  tho- 
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mtnral  conaeqneno*  of  defendant's  acts.  But  a 
bare  belief  of  plalntfff.  thouffh  founded  on  a  rea- 
fODAhle  cause,  that  Nash  was  defendant's  servant, 
which  In  no  way  had  Influenced  his  action,  which 
was  not  intended  to  be  created  by  defendant,  and 
which  was  not  the  natural  result  of  bis  acts,  could 
not  make  him  liable  as  the  employer  of  Nash.  It 
would  be  a  very  dangerous  rule  to  bold  that  infer- 
ences and  opinions  concerning  men's  actions,  al- 
though founded  upon  reasonable  cause,  would  ren- 
der them  liable  for  the  acts  of  others.'* 

Thus  it  is  held  that  the  owner  of  property  is 
not  bound  to  notify  his  employees  when  be  trans- 
fers its  management  to  another  party,  on  pain  of 
being  still  held  liable  as  their  master.  Thus,  the 
oriirinal  proprietor  of  a  ooal  mine  is  not  liable  for 
an  injury  to  a  miner  from  the  defective  condition 
of  the  mine,  where  several  months  prior  to  the  acci- 
dent be  had  turned  over  its  possession  and  manage- 
ment to  one  who  thereafter  employed  and  paid  the 
workmen  and  operated  the  mine  for  his  own  benefit, 
notwithstanding  the  miners  were  paid  at  his  store 
and  some  of  them  believed  they  were  working  for 
him.    Smith  v.BeUhaw  (1891)  89  Cal.  427. 

Nor  is  a  lessor  liable  to  a  servant  of  the  lessee  for 
dsraages  resulting  from  negligence  of  the  latter 
unless  It  was  the  nonperformance  of  some  duty 
stUI  resting  upon  the  lessor,  even  though  the  serv- 
ant was  originally  the  servant  of  the  lessor,  had  no 
nodce  of  the  lease,  and  supposed  himself  still  in 
the  lessor's  employ.  Crusseile  ▼.  Pugh  (1881)  87 
ea  430,  44  Am  Rep.  724. 

On  the  other  hand,  it  is  dear,  both  on  principle 
and  authority,  that  the  familiar  doctrine  which  de- 
clares that  risks  are  assumed  by  a  servant  except 
those  which  he  knows  and  appreciates,  must  have 
full  play  where  he  is  -sent  temporarily  to  work  in 
environment  which  exposes  him  to  danger  from 
the  negligence  of  another  master  or  of  persons  in 
his  em  ploy.  It  is  his  privilege  to  determ  I  ne  whether 
he  will  enter  a  new  employment  entailing  new 
risks,  and,  if  he  is  not  allowed  an  opportunity  to 
make  an  election,  he  cannot  be  said  to  have  volun- 
tarily aooepted  these  risks. 

Aooordingly  it  is  explicitly  laid  down  that  the 
reasons  for  the  rule  that  the  servant  assumes  the 
risks  of  a  fellow  servant's  negligence  have  no  ap- 
plication unless  the  servant  knows  that  be  ceases 
to  be  under  the  control  of  the  master  who  employs 
him,  and  passes  under  the  control  of  a  new  master. 
Morgan  v.  Smith  (1888)  166  Mass.  570,  where  the 
court  held  that  evidence  that  employer's  men  did 
not  know  at  any  particular  time  whether  they 
were  working  there  regular  or  on  extra  work,  that 
they  worked  interchangeably  on  the  work  covered 
by  their  employer's  contract  and  on  the  extra 
work,  and  an  absence  of  evidence  that  the  plaintiff 
knew  that  the  work  he  was  doing  when  injured 
was  extra  work,  will  warrant  the  Jury  in  finding 
that  be  remained  continuously  in  the  service  of 
his  regular  employer. 

To  the  same  eflTect  is  the  langnnge  of  the  court 
in  the  recent  case  of  Delaware,  L.  &  W.  R.  Co.  v. 
Hardy  (1888)  GO  N.  J.  L.  86:  'To  establish  the  fact 
that  the  servant  of  one  has  thus  transferred  bis 
services  to  another  i^ro  hac  vice,  it  must  appear  that 
he  has  asMnted,  expressly  or  Impliedly,  to  such 
transfer.  No  one  could  transfer  the  services  of  bis 
servant  to  another  master  without  the  servant's 
consent.  It  must  further  appear  that  the  servant 
has,  in  fact,  entered  upon  the  service  and  submitted 
himself  to  the  direction  and  control  of  the  new 
master.  His  assent  may  be  established  by  direct 
proof  that  be  agreed  to  accept  the  new  master  and 
to  submit  himself  to  his  control,  or  by  indirect 
proof  of  circumstances  Justifying  the  Inference  of 
such  assent.  Such  evidence  may  be  strong  enongh 
to  Justify  a  court  in  removing  the  question  from 
the  Jury,  or  it  may  require  to  be  submitted  to 
thus  Jury.  After  examining  the  evidence  I  have 
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reached  the  conclusion  that  there  was  no  error,  of 
at  least  none  injurious  to  the  railroad  company,  la 
ubmitting  to  the  Jury  the  question  whether  Hardy, 
at  the  time  of  his  injury,  was  in  its  employ.  He 
had  been  employed  by  the  rolling-mill  company 
and  continued  to  be  paid  by  their  paymaster  and  to- 
be  directed  in  his  work  by  their  foremen.  The 
agreement  between  that  company  and  the  railroad 
company  that  the  engineers  of  the  latter  should 
control  the  work  was  not  made  known  to  him  nor 
was  there  a  particle  of  proof  that  such  engineers- 
exercised  such  control  in  Hardy's  presence  or 
within  his  knowledge  as  to  Justify  an  inference 
that  such  control  existed.  Indeed,  it  is  open  to  seri- 
ous  question,  in  my  Judgment,  whether  the  trial 
oourt  might  not  have  Justly  directed  the  Jury  that 
there  was  no  suffldent  evidence  of  Hardy's  assent 
to  the  transfer  of  his  services  or  acceptance  of  the- 
railroad  company  as  his  master." 

So,  also,  in  Missouri,  K.  ft  T.  K.  (>>.  v.  Ferch  (Tex. 
dv.  App.  1806)88  S.  W.  487,  the  court  remarked 
that  while  it  could  not  be  doubted  that  If  a  pile- 
driver  and  crew  ordinarily  employed  by  a  railroad 
company  went  into  the  independent  service  of  a 
contractor,  and  became  subject  to  its  full  direction 
and  control,  with  knowledge  of  the  change  on  the 
part  of  the  crew,  the  railroad  company  would  be 
absolved  from  the  duties  that  are  incident  to  the 
relation  of  master,  it  was  equally  clear  that  the  em- 
ployer could  not  relegate  his  employee  to  the  serv- 
ice of  another,  under  circumstances  that  did  not 
charge  the  employee  with  notice  of  any  change, 
and  thereby  escape  the  obligation  of  master.  The 
servant  cannot  be  held  to  have  ceased  being  such,, 
where  he  is  continued  in  his  ordinary  work,  and  no 
knowledge  is  imparted  to  him  of  any  change  in  the 
relations  between  him  and  his  employer. 

Compare  also  the  language  used  in  the  extract 
from  the  opinion  of  Bramwell,  L.  J.,  in  Swalnson'a 
Case,  infra,  VII.  b,  8. 

There  are,  of  course,  still  stronger  reasons  for 
refusing  to  accept  the  theory  of  a  transfer  of  serv^ 
ices,  where  one  person  procures  the  assistance  of 
another's  servant  by  means  of  a  false  representa- 
tion that  the  servant's  regular  employer  bad  agreed 
to  send  two  of  bis  men  to  do  the  work.  Kelly  v. 
Johnson  (1880)  128  Mass.  680,  86  Am.  Rep.  808. 
IV.  Habiliiy  for  acU  of  fervanta  regularly  acting 

for  dimoeiated  emplayerg  in  dlferent  capaettlea. 

Which  of  two  dissociated  employers,  who  each 
have  the  benefit  of  another  person '8  services,  is  lia- 
ble for  any  given  act  of  his,  obviously  depends  upoa 
which  of  them  hired  him  to  perform  the  duties  in 
which  he  was  engaged  when  the  injury  was  Inflicted 
for  which  suit  is  brought.  The  following  declsiona 
will  show  how  this  principle  is  applied  by  the  courts^ 
A  railroad-ticket  agent  who  also  sells  tickets  for  a. 
sleeping-car  company  which  merely  provides  lodg- 
ing for  the  passengers  of  the  railroad  company,, 
the  latter  having  the  right  to  determine  who  shall 
occupy  the  sleeping  car  as  part  of  Its  train,  in  deter- 
mining whether  a  person  has  such  a  railroad  ticket 
as  entitles  him  to  ride  in  the  sleeping  car  acts  oa 
the  agent  of  the  railroad  and  not  of  the  sleeping  car 
company,  and  no  recovery  can  be  had  from  the  lat- 
ter for  his  wrongful  refusal  of  a  berth.  Lemon  v.. 
Pullman  Palace  Car.  Co.  (1887)  68  Fed.  Uep.  f»2. 

A  railroad  company  is  liable  for  the  unjustifiable 
arrest  of  one  applying  at  its  ticket  office  for  a  ticket, 
by  a  watchman  sworn  in  as  a  special  policeman 
without  authority  of  law,  and  employed  by  it  to- 
watch  at  its  station.  Under  these  circumstances 
the  employee  has  no  power  to  make  the  arrest  in  hia 
capacity  as  an  officer  of  the  law,  and  any  arrest 
which  he  may  make  must  be  in  behalf  of  the 
company  which  employed  him  as  watchman.  Nor- 
folk ft  W;  R.  Co.  V.  Oalliber,  89  Va.  680. 

On  the  other  hand,  an  action  against  a  market 
company  for  false  arrest  by  a  man  In  the  company'ap 
employ  cannot  be  maintained  where  the  employee-^ 
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'h&d  no  antborlty  from  the  oompany  to  make  ar- 
mrests, but  made  tlie  arrest  In  bis  character  as  a 
special  officer  of  the  metropolitan  police  force, 
•and  not  as  agent  of  the  company.  Wells  v.  Wash- 
intrton  Market  Go.'aS9U)  8  Mackey,  885.  The  court 
very  dearly  expounded  the  rationale  of  the  situa- 
^tion  as  follows:  **I  suppose  there  can  be  no  doubt 
at  all  if  he  had  been  an  officer  regularly  employed 
by  the  district  authorities,  and  bad  simply  been 
-detailed  for  service  at  the  market,  the  company 
would  not  have  been  in  the  slightest  degree  respon- 
^sible  for  any  abuse  of  his  authority  as  such  officer. 
'  The  only  thmg  that  is  apt  to  leave  some  confusion 
in  our  minds  is  this  dual  employment  by  him,  in 
the  character  of  agent  of  the  company  and  agent 

•  of  the  public.  There  may  be  some  difficulty  in 
diBcrimlnatlng  between  the  two,  and  between  the 

.  acts  he  does  in  one  character  and  in  the  other,  but 

-still  there  is  no  doubt  he  can  perform  some  duties 

in  one  character  that  he  cannot  in  the  other.  Under 

his  authority  as  a  mere  agent  to  keep  order  and 

-collect  rents  in   the  market,  he  certainly  has  no 

•  authority  to  make  arrests  for  crime.  He  could 
only  do  that  by  virtue  of  his  authority  as  police 

-officer,  and  acts  he  does  of  that  description  ought 
>  to  be  attributed  to  that  character  alone  in  which  he 
•could  do  them." 

And  one  who  procures  the  appointment  of  a  spe- 
cial police  officer  for  his  theater,  pays  him,  and  is 
•entitled  to  discharge  him  at  any  time,  is  liable  only 
for  his  wrongful  acts  in  the  discharge  of  such  du- 
ties as  he  performed  as  an  employee,  and  not  for 
what  he  does  as  a  public  officer.  Dickson  v.  Wal- 
■4ron  a898)  185  Ind.  524. 24  L.  B.  A.  483.  There  a  vis- 
itor who  had  engaged  in  a  dispute  with  a  ticket- 
•seller  was  first  assaulted  and  then  arrested.  Upon 
this  showing  of  facts  the  court  reasoned  as  follows: 
*'Klley's  acts  as  a  policeman  were  committed  after 
>be  bad  assaulted  and  beaten  appellee.  It  could  not 
\te  seriously  contended  that  Kiley  could  do  no 
wrong  as  a  Janitor  and  doorkeeper,  but  that  every 
•wrong  done  by  him  should  be  charged  to  his  offl- 
>cial  character.  This  would  enable  a  proprietor  to 
have  all  his  employees  commissioned  as  police  offi- 
cers, and  thus  escape  all  liabilities  for  tbeir  miscon- 
duct to  his  patrons.  It  is  a  question  whether  appel- 
lants should  not  be  held  liable  for  all  the  acts  of 
•Kiley,  whether  as  special  policeman  acting  only  for 
tiis  employers,  or  as  janitor  or  doorkeeper,  all  be- 
ing within  the  scope  of  the  business  of  bis  employ- 
ment, but,  as  we  have  seen,  such  question  is  not  be- 
fore us.  The  verdict  of  the  Jury  is  in  favor  of  the 
appellee  on  the  charge  of  assault  and  battery,  and 
the  evidence,  as  well  as  the  findings  of  the  Jury, 
show  that  all  assault  and  battery  committed  upon 
appellee  was  committed  before  Kiley  exercised  any 
•cf  his  powers  as  police  officer,  and  before  he  made 
the  arrest  of  appellee.  If  appellee  had  attempted 
to  resist  arrest,  or  if  he  had  attempted  to  get  away 
after  arrest,  and  he  had  received  his  injuries  in 
consequence  of  such  attempts,  or  if  he  had  even 
committed  any  crime  for  which  he  should  be  ar- 
> rested,  there  might  be  some  reason  in  appellant's 
contention  on  this  point.  But,  on  the  contrary,  it 
Is  clear  that  appellee  was  Innocent  of  any  wrong- 
doing for  which  he  should  be  arrested;  he  never 
'  even  struck  back  at  either  of  his  assailants.  He 
neither  resisted  arrest,  nor  tried  to  get  away  when 
.  arrested." 

The  fact  that  a  company  pays  the  salary  of  a  con- 
stable appointed  to  discharge  the  ordinary  func- 
tions of  such  an  officer  in  the  company's  premises 

•  does  not  make  him  the  company's  servant  In  such 

•  a  sense  that  it  will  be  liable  for  his  acts  In  execut- 
'.  ing  his  functions  as  a  constable.    Tolchester  Beach 

Improv.  Ck).  v.  Stelnmeier  (1890)  72  Md.  313,  8  L.  B. 
A.  848. 

The  fact  that  the  master  is  charterer  and  owner 
pro  hac  vice  does  not  necessarily  deprive  him  of 
bis  power  to  create -a  lien  on  the  ship  in  case  of 
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necessity.    ThomaaT.Osbom  (1868)60U.8.19How.  . 
22, 15  L.  ed.  684. 

The  yardmaster  of  a  company  over  whose  road 
another  company  has  acquired  the  right  to  run  its 
trains,  under  a  oontraot  placing  the  trains  ander  the 
control  of  the  lessor  company  while  they  are  on  its 
lines,  is  a  servant  of  the  lessee  company  bo  ftir  as 
regards  the  performance  of  his  functions  in  direct- 
ing the  movements  of  its  trains.  Wabash,  St.  L.  * 
P.  B.  Co.  V.  Peyton  (1883)  106  lU.  534, 46  Am.  Bep.  705. 

In  an  action  by  an  employee  of  a  railroad  com- 
pany for  personal  injuries,  evidence  that,  by  ar- 
rangement between  the  employer  and  another  rail- 
road company,  it  was  the  duty  of  plaintiflT,  who  re- 
ceived his  pay  from  the  other  company,  to  switch 
and  couple  and  uncouple  the  cars  in  the  yard  of  de- 
fendant and  on  its  tracks,  over  which  the  latter 
had  exclusive  control,  and  that  at  the  time  of  per- 
forming these  services  for  defendant  he  was  in- 
jured,—shows  that  he  was  defendant's  servant. 
Missouri  P.  B.  Co.  v.  Jones  (1880)  75  Tex.  15L  See 
also  the  cases  infru,  VII. 

It  may  be  remarked  that,  under  the  embezzlement 
statutes,  a  person  may  be  described  as  a  **servant'*  or 
clerk  of  one  party,  although  he  performs  services 
for  several.  Beg.  v.  White  (189W  8  Car.  &  P.  742: 
Beg.  V.  CSarr  a811)  Buss.  &  B.  C.  C.  196;  Beg.  v.  Batty 
(1842)  2  Moody,  0.  C.  267,  expressly  approved  in  Beg. 
V.  Tite  (1861)  Leigh  ft  C.  C.  G.  29,  after  some  doubt 
had  been  cast  upon  its  correctness  in  Reg.  v.  Good- 
body  (1830)  8  Gar.  ft  P.  065;  Bex  v.  Leeoh  (1821)  8 
Stark.  70. 

V.  Relationship  lohsrs  tervanU  are  hired  by  otia  im 
the  employment  of  another. 

a.  PoeUUm  of  tervanU  hired  by  an  aoenU 

1.  AcUone  by  third  perwne  for  injuries. 

To  establish  the  liability  of  one  person  for  the 
negligence  of  another,  it  is  not  necessary  that  the 
latter  should  be  shown  to  have  been  in  the  genera! 
employment  of  the  former,  nor  that  he  should  be 
under  any  special  engagement  of  service  to  him« 
or  entitled  to  receive  compensation  from  him  di- 
rectly. It  is  enough  that,  at  the  time  of  the  negli- 
gent act,  the  guilty  party  was  in  charge  of  the  de- 
fendant's property  by  his  assent  and  authority,  en- 
gaged in  his  business,  and,  in  respect  to  that  prop- 
erty or  business,  under  his  control.  KimbaU  t. 
Cushman  (1860)  103  Mass.  194,  4  Am.  Kep.  528. 

Hence,  the  fact  that  there  is  an  intermediate 
party,  in  whose  general  employment  the  person 
whose  acts  are  in  question  is  engaged,  does  not  pre- 
vent the  principal  from  being  held  liable  for  the  neg- 
ligent conduct  of  the  subagent  or  underservant,  un- 
less the  relation  of  such  intermediate  party  to  the 
subject-matter  of  the  business  in  which  the  under- 
servant is  engaged  be  such  as  to  give  him  exclusive 
control  of  the  means  and  manner  of  its  aooomplish- 
ment,  and  exclusive  direction  of  the  persons  em- 
ployed therefor.  Kimball  v.  Cudhman  (1860)  lu3  Mass. 
194,  4  Am.  Bep.  528,  cited  in  Southern  Exp.  Co.  ▼. 
Brown  (1890)  67  Miss.  260,  where,  by  agreement  be- 
tween an  express  company  and  its  local  agent,  the 
company  furnished  the  express  wagon  and  the  agent 
employed  the  driver  and  furnished  and  fed  the 
horse,  but  for  these  the  company  allowed  extra 
compensation.  The  driver  was  engaged  in  and 
about  the  business  of  the  company  and  was  subje^ 
to  be  discharged  by  it.  Held,  that  the  driver  waa 
the  servant  of  the  company,  so  as  to  render  it  liable 
for  injuries  resulting  from  his  negligence  while  so 
engaged. 

Two  lucid  expositions  of  this  rule,  that  serv- 
ants hired  by  an  authorized  agent  are,  in  law, 
the  servants  of  the  agent's  principal,  are  here  in- 
serted for  the  purpose  of  showing  its  full  force. 
The  first  is  from  the  well-known  opinion  of  Little- 
dale,  J.,  in  Laugher  v.  Pointer  0826)  5  Bam.  ft  C 
547:  ''  For  the  acts  of  a  man's  own  domestic  servants 
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UMre  is  DO  doubt  but  the  law  makefl  him  reapooti- 
ble,  and  If  this  accident  bad  been  occasioned  by  a 
cosctaman  who  constituted  a  part  of  the  defend- 
■nt's  own  family,  there  would  be  no  doubt  of  the 
defendant's  liability;  and  the  reason  la  that  he  is 
hired  by  the  master*  either  personally  or  by  those 
wbo  are  intmsted  by  the  master  with  the  hiring  of 
•errants,  and  he  la  therefore  selected  by  the  master 
to  do  the  business  required  of  him.  This  rule  ap- 
plies, not  only  to  domestic  servants  who  may  have 
the  care  of  oarriairea,  horses*  and  other  things  in 
the  employ  of  the  family,  but  extends  to  other 
servants  whom  the  master  or  owner  selects  and  ap- 
points to  do  any  worlc  or  superintend  any  business, 
•lihoufrb  such  servants  be  not  in  the  immediate 
employ  or  under  the  superintendence  of  the  mas- 
ter. As,  for  instance.  If  a  man  is  the  owner  of  a 
ship,  be  himself  appoints  the  master,  and  he  desires 
the  master  to  appoint  and  select  the  crew;  the  crew 
thus  become' appointed  by  the  owner,  and  are  his 
lervants  for  the  management  and  government  of 
the  ship,  and  If  any  damage  happens  through  their 
default,  it  is  the  same  as  if  it  had  happened  through 
the  iinmediate  default  of  the  owner  himself.  So 
the  aame  principle  prevalia  if  the  owner  of  a  farm 
bus  it  in  hia  own  hands,  and  he  does  not  personally 
interfere  In  the  management,  but  appoints  a  bailiff 
or  hlod  who  hires  other  persons  under  him,  all  of 
them  being  paid  out  of  the  funds  of  the  owner,  and 
■elected  by  himself  or  by  a  person  specially  deputed 
br  blm,  if  any  damage  happen  through  their  de- 
fault, the  owner  is  answerable,  because  their  neglect 
or  default  is  his,  as  they  are  appointed  by  and 
through  him.  So,  in  the  case  of  a  mine,  the  owner 
employs  a  steward  or  manager  to  superintend  the 
working  of  the  mine,  and  to  hire  underwork  men, 
and  he  pays  them  on  behalf  of  the  owner.  These 
underworkmen  then  become  the  immediate  serv- 
ants of  the  owner,  and  the  owner  is  answerable  for 
their  default  in  doing  any  acts  on  account  of  their 
employer.** 

The  other  la  from  the  leading  case  of  Blake  v. 
Ferris  (1351)  5  N.  T.  48. 56  Am.  Dec.  aiU:  ^*One  class 
of  esses  embraoea  those  where  the  men  or  servants, 
though  actually  employed  by  a  third  person,  are 
employed  for,  in  the  name  of,  and  at  the  expense 
of,  the  primary  principal,  and  are  continued  subject 
to  bis  control,  as  seamen  employed  by  a  master  of  a 
vessel,  servants  hired  by  a  steward,  laborers  hired 
to  work  on  a  farm  by  a  general  superintendent, 
workmen  to  work  in  a  manufactory  by  a  managing 
ayent;  in  all  which,  and  similar  cases,  the  person 
who  employed  the  men  is  himself  an  agent  for  that 
purpose,  and  he,  as  well  as  the  men  whom  he  en- 
Raged,  are  paid  by  the  general  principal,  and  sub- 
ject to  his  control.  In  such  cases,  they  are  the 
sgents  or  servants  of  the  general  principal,  and  he 
is  their  responsible  superior." 

Other  general  statements  of  the  rule  will  be  found 
in  Sproul  V.  Hemmlngway  (1833)  14  Pick.  1. 23  Am. 
Dec.  350;  Quarman  v.  Burnett  (1840)  6  Mees.  &  W. 
4M.4Jur.9eo. 

A  declston  which  seems  to  be  quite  at  variance 
with  the  general  current  of  authority  is  Falrchild 
▼.  New  Orleans.  V.  *  N.  B.  R.  Co.  (188:J)  80  Miss.  931, 
45  Am.  Rep.  427.  where  it  was  held  that  a  railroad 
company  which  employs  a  superintendent  of  the 
work  of  constructing  a  telephone  line  Is  not  the 
master  of  the  laborers  hired  by  him,  and  Is  there- 
fore not  liable  for  their  trespass  in  cutting  poles  on 
the  land  of  another  in  contravention  of  the  super- 
intendent's instructions.  The  court  stated  its  rea- 
son ss  follows:  **It  is,  however,  said  by  the  appel- 
lant that,  as  a  corporation  can  only  act  by  and 
through  its  agents,  it  must  be  held  that  the  corpo- 
ntion  was  itself  present  through  its  agents,  the 
laborers,  and  If  it  was  so  present  then  the  negll- 
seoce  or  wilfulness  of  the  laborers  was  the  negli- 
fence  or  wilfulness  of  the  defendant.  The  princi- 
ple invoked  would  be  applicable  if  the  injury  had 
87L.RA. 


been  caused  by  the  negligence  of  Thompson,  the 
agent  of  the  corporation,  who  was  charged  with  the 
performance  of  the  work  of  constructing  the  line; 
but  the  mere  laborers  who  were  under  his  control 
and  direction  did  not  occupy  the  attitude  of  agents 
of  the  company  within  the  rule  Invoked.  These 
laborers  were  the  mere  sentient  tools  of  the  com- 
pany authorized  by  the  character  of  their  employ- 
ment to  exercise  no  discretion  or  Judgment  as  the 
represenutives  of  the  corporation,  but  were  simply 
charged  with  performance  of  the  physical  labor 
necessary  to  the  execution  of  the  instructions  of 
their  superior." 

In  the  absence  of  a  special  contract  between  the 
defendant  and  the  general  employer  of  the  person 
whose  acts  are  under  review,  it  is  usually  for  the 
Jury  to  determine,  upon  all  the  evidence  In  the  case, 
whether,  on  any  given  occasion,  that  person  was 
acting  as  the  defendants  servant  in  his  business, 
and  with  his  assent  and  authority.  Kimball  v.  Cush- 
man  (1860)  103  JIass.  198, 4  Am.  Rep.  6S8. 

A  corollary  of  the  doctrine  that  the  servants 
hired  by  an  agent  are  the  servants  of  his  principal 
is  that  the  agent  is  not,  as  regards  third  persons, 
subject  to  the  liabilities  of  master  for  the  acts  of 
such  servants.  Thus,  an  action  for  an  injury  sus- 
tained through  the  improper  working  of  a  mine 
must  be  brought  against  the  owner  of  the  mine  or 
the  workmen  who  did  the  injury.  No  action  lies  in 
such  a  oase  against  the  agent  who  hired  the  work- 
men, unless  he  ordered  the  acts  from  which  the 
damage  resulted.  Stone  v.  Ourtwright  (1794)  6  T.  R. 
411,  cited  with  approval  by  Littledale,  J.,  in  Laugher 
V.  Pointer  (1806)  5  Barn.  &  C  547. 

So,  also,  a  manager  of  live  stock  which  does  not 
belong  to  him,  if  he  is  a  mere  intermediate  agent 
between  the  owner  and  the  person  having  the  im- 
mediate custody  of  the  animals.  Is  not  liable  for  the 
acts  of  those  persons  in  allowing  their  chargeato 
inflict  injury  on  %  stranger's  property.  Bileu  t. 
Paialey  (1880)  18  Or.  47,  4  L.  R.  A.  840. 

Nor  will  an  action  lie  against  the  officers  of  a  oor» 
poration  In  their  individual  capacity  for  inJuHes 
which  a  person  employed  by  them  on  behalf  of  the 
corporation  has  received  through  defective  ma- 
chinery furnished  for  corporate  purposes.  The 
relation  of  master  and  servant  .does  not  exist  be- 
tween the  officers  and  the  person  so  hired  by  them. 
Bullock  V.  Gaffigan  (188S)  100  Pa.  276. 

The  question  whether  the  agent  had  the  neces- 
sary authority  to  hire  subordinates  often  arises 
in  this  class  of  cases,  and  must  be  determined  by 
the  ordinary  rules  of  the  law  of  agency.  A  failure 
to  object  to  a  hiring  will,  of  course,  saddle  the  prin- 
cipal with  the  same  responsibilities  as  if  the  hiring 
had  been  within  the  original  scope  of  the  agents' 
powers.  Wichtrecht  v.  Fasnacht  (1865)  17  La.  Ann. 
166,  where  a  firm  of  brewers  was  held  liable  for  the 
negligence  of  drivers  hired  by  men  employed  to 
deliver  the  beer  in  wagons  supplied  by  the  Arm. 

Where  the  servant  was  hired  by  an  intermediate 
agent,  the  burden  of  proving  that  he  was  the  serv- 
ant  of  the  agents'  principal  lies  upon  anyone 
whose  right  of  recovery  depends  on  the  existence 
of  that  relation.  Hunt  v.  Pennsylvania  B.  Co.  (1866) 
51  Pa.  476. 

2.  AetionahyftrvanU  for  personal  injurie9. 

It  has  been  expressly  ruled,  though  such  an  ob- 
vious principle  scarcely  needs  the  support  of  Ju- 
dicial authority,  that  one  who  is  employed  by  a 
foreman  having  power  to  employ  assistants  occu- 
pies the  relation  of  servant  to  the  foreman's  prin- 
cipal, and  is  entitled  to  the  protection  which  that 
relation  affoirds.  Rummell  v.  Dil worth  (1885)  111 
Pa.  343. 

On  the  other  hand,  although  the  servanta  of  a 
stevedore  are  not  the  coservants  of  the  crew  of  the 
ship  which  he  is  loading,  when,  as  is  usually  the 
case,  he  is  an  independent  contractor  {A^ia^qp^T^ 
igitizedbyVjOOQie 
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the  men  hired  directly  by  him  are  coflervants  of  the 
crew,  when  be  to  bimtelf  merely  a  serFant  of  ibe 
Bhip  owner.  The  Fumessia  a887)  30  Fed.  Rep.  878. 
In  Mullan  ▼.  Philadelphia  *  8.  Mall  S.  8.  Co.  (1875) 
78  Pa.  26, 21  Am.  Rep.  S.  it  was  held  that  the  ques- 
tion whether  a  laborer  working  under  a  stevedore 
was  a  ooservant  of  the  orew  was  one  to  be  submit- 
ted to  the  jury.  The  specific  point  that  the  steve- 
dore miffht  have  been  an  independent  contractor 
does  not  seem  to  have  been  raised. 

8.  Criminal  proceedings. 

The  rule  that  a  servant  appointed  by  an  a^ent  is 
the  servant  of  the  agent's  principal  to  also  applied 
in  criminal  cases. 

Thus,  in  so  indictment  airainst  a  clerk  in  a  savings 
bank,  he  to  properly  described  as  clerk  to  the  trus- 
tees, althoujrh  he  was  appointed  by  the  managers. 
Rez  V.  Jenson  (1886)  1  Moody.  C.  C  434. 

Bo,  a  servant  appointed  by  vestrymen  of  a  parish 
to  rightly  described  as  servant  of  the  committee  of 
management.   Reg.  v.  Oallahan  (1887)  8  Gar.  &  P.  IM. 

The  mere  fact  that  it  was  a  bailllT  who  hired  a 
laborer  does  not  make  him  the  "employer"  in  such 
a  sense  that  the  bailiff  *s  principal  to  entitled  to  sit 
In  judgment  upon  the  imputed  misconduct  of 
the  laborer  upon  a  complaint  laid  by  the  bailiff  in 
hto  own  name  in  accordance  with  the  terms  of  the 
statute  providing  a  penalty  for  such  misconduct* 
Hex  V.  lioaeason  (1811)  U  Bast,  806  (information 
against  the  magtotrate  for  oppressive  conduct). 

b.  PotUitm  of  servants  hired  by  {ndei>endsnt  eon- 
iraetorti, 

1.  ActUme  by  third  persons /or  li^urfeg. 

The  converse  of  the  rule  illustrated  in  the  pre- 
ceding sulylWision  to  that  servants  hired  by  an  in- 
dependent contractor  do  not,  merely  by  reason  of 
that  hiring,  become  the  servants  of  the  contract- 
or's employer. 

^e  rationale  of  this  rule  where  injuries  to  third 
persons  are  in  question,  is  thus  set  forth  by  Willes, 
J.,  in  a  well-known  passage:  "I  apprehend  it  to  be 
a  clear  rule.  In  ascertaining  who  to  liable  for  the  act 
of  a  wrongdoer,  that  you  must  look  to  the  wrong- 
doer himself  or  to  the  first  person  in  the  ascending 
line  who  to  the  employer  and  has  control  over  the 
work.  You  cannot  go  further  back,  and  make  the 
employer  of  that  person  liable."  Murray  v.  Currie 
(1870)  L.  R.  6  C.  P.  24, 40  L.  J.  a  P.  N.  &  96,  28  L.  T. 
N.  B.  667, 19  Week.  Rep.  104. 

So,  also,  it  has  been  laid  down  that  the  reason 
why  the  principal  employer  is  not  held  liable  for 
the  negligence  of  the  servants  of  an  independent 
contractor  is  that,  as  they  are  not  under  his  con- 
trol, the  reason  faito  upon  which  one  person  to  held 
responsible  for  the  acts  of  another.  Scammon  v. 
Chicago  (1861)  26  III.  424,  79  Am.  Dea  884. 

Thto  doctrine,  now  so  firmly  established,  was  only 
accepted  to  its  full  extent  within  comparatively 
recent  times.  In  Bush  v.  Steinman  a799)  1  Bos.  & 
P.  404,  a  decision  was  rendered  which  can  be  sup- 
ported on  no  other  principle  than  that  the  owners 
of  fixed  property  are  liable  for  acts  done  thereon, 
though  not  done  by  their  servants,  and  it  was  even 
remarked  obiter  by  Heath,  J.,  that,  **where  a  per- 
son hires  a  coach  upon  a  job,  and  a  job  coachman 
to  sent  with  it,  the  person  who  hires  the  coach  to 
liable  for  any  mischief  done  by  the  coachman  while 
In  his  employ,  though  he  to  not  hto  servant." 

The  hypothetical  state  of  facts  alluded  to  in  thto 
dictum  actually  arose  in  the  "carriage  case*'  of 
Laugher  v.  Pointer  (1826)  6  Bam.  ft  C.  647,  and  the 
court  of  Ring^s  bench  was  equally  divided  on  the 
question  whether  the  doctrine  of  Bush  v.  Steinman 
(1799)  1  Bos.  ft  P.  404,  was  not  applicable,  at  least 
under  some  circumstances,  to  movable  chattels  as 
well  as  to  realty.  The  following  passage  from  the 
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famous  opinion  of  Littledale,  J.,  to  worth  quoting, 
both  because  it  Is  a  forcible  exposition  of  the  doe- 
trine  which  finally  prevailed,  and  beoause  It  Indi- 
cates that  the  other  doctrine  Is  to  some  extent  re- 
ferable to  an  Imperfect  differentiation  In  legal 
nomenclature.  The  term  **  agent,"  it  will  be  no- 
ticed, to  made  to  embrace,  not  only  the  employees 
to  which  it  to  now  commonly  applied,  but  also  those 
whom  it  is  customary  to  speak  of  as  Independent 
contractors. 

"If  the  defendant  to  In  thto  case  to  be  answerable 
for  the  acts  of  the  driver  provided  bj  the  jobman, 
it  must  be  upon  this  principle  that  If  a  man,  either 
for  his  benefit  or  pleasure,  employs  an  agent  to 
conduct  any  business,  such  agent  to  to  be  looked 
upon  in  the  same  light  as  if  he  was  the  Immedtate 
servant  of  the  employer,  and  that  the  owner  of  the 
property,  by  employing  such  an  agent  to  transact 
hto  business.  Confides  to  him  the  choice  of  the  un- 
derworkmen;  and  then  the  principle  must  yo  on  to 
this,  that  such  agent  and  underworkmen  are  to  be 
considered  in  the  same  light  as  the  foreman  or 
manager  of  a  person  in  conducting  his  business, 
and  as  the  workmen  selected  by  such  f  oremau  or 
manager;  and  that  It  makes  no  difference  to  persons 
who  receive  an  injury  in  what  light  the  offending 
party  stands  to  the  principal,  whether  as  an  undeiw 
workman  employed  by  an  agent,  or  an  underwork- 
man  employed  by  the  foreman  of  the  principal: 
and  that  the  only  thing  to  be  looked  to  Is,  whether 
In  the  end  the  principal  pays  for  the  employment  in 
the  course  of  which  the  injury  to  occasioned.  But  I 
think  that,  upon  principle,  this  rule  cannot  be 
carried  so  far.  Suppose  a  man  has  a  ship  or  a  car- 
riage or  other  thing  to  repair,  and  he,  instead  of  hav- 
ing the  repairs  done  on  hto  own  premises  and  by  hto 
own  servants,  sends  it  on  t  to  be  repaired  by  a  person 
who  exercises  the  public  employment  under  which 
it  would  be  repaired,  and  any  damage  happens  in 
the  course  of  the  repair  by  the  negligence  of  the 
persons  employed:  these  are  employed  by  a  person 
who  may  be  considered  the  agent  of  the  principal* 
and  yet  the  law  would  not  hold  the  principal  liable. 
If  a  man  hires  a  carriage  and  horses  to  travel  from 
stage  to  stage,  the  carriage  and  horses  are  employed 
for  the  benefit  or  pleasure  of  the  traveler,  lnstea4 
of  using  hto  own,  which  he  may  not  do  either  from 
Inability  to  keep  horses  or  a  desire  of  expedltioo, 
and  yet  the  law  has  never  considered  the  traveler 
liable.  There  Is  no  difference  In  principle  lietween 
a  man's  traveling  by  the  stage  or  traveling  by  the 
day.  In  one  case  and  the  other  the  traveler  to  using 
the  carriage  and  horses  for  his  benefit;  he  pays  so 
much  by  the  day  instead  of  so  much  by  the  mile; 
he  pays  the  eoschmen  a  gratuity  in  one  case,  and 
the  postilion  In  the  other  case,  and  yet  the  traveltsr 
has  never  been  held  liable." 

The  uncertainty  which  still  surrounded  the  sub- 
ject even  so  late  as  1838  Is  shown  by  the  fact  that  In 
Randleson  v.  Murray,  8  Ad.  ft  El.  100, 8  Nev.  ft  P.  289, 
1 W.  W.  ft  H.  149. 2  Jur.  824.  the  judge  from  whose 
opinion  the  above  quotation  to  made  concurred 
with  the  rest  of  the  court  In  ruling  that  a  ware- 
houseman who  employed  a  master  porter  to  remove 
a  barrel  from  his  warehouse  was  liable  for  the  neg- 
ligence of  the  men  hired  by  the  master  porter.  **It 
seems  to  me,"  said  Littledale,  J.,  '*to  make  no  dif* 
ference  whether  the  persons  whose  negligence  oc- 
casions the  Injury  be  servants  of  the  defendant, 
paid  by  daily  wages,  or  be  brought  to  the  ware- 
house by  a  person  employed  by  the  defendant.  The 
latter  frequently  occurs  in  a  large  place  like  Livcn^ 
pool,  where  many  persons  exercise  the  occupation 
of  a  master  porter.  But  the  law  to  the  same  in  each 
case."  In  other  words,  the  dectoion  rested  on  the 
theory  that  "the  work  was.  In  effect,  done  by  the 
defendant  himself,  at  hto  own  warehouse**  and  that, 
"if  he  chose,  instead  of  keeping  a  porter,  to  hire 
one  by  the  day,  he  did  not  thereby  cease  to  be  liable 
for  injury  done  by  the  porter  while  under  hto  cod- 
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trol."  Denman,  Ch.  J.,  In  Milltgan  v.  Wedfre  (1S40) 
12  Ad.  &  El.  737, 4  Perry  ft  D.  714. 

Suppoeloir  the  facts  to  be  at  here  stated  the  de- 
cision ie  in  harmony  with  accepted  doctrines  as  it 
▼ould  simply  amount  to  a  case  In  which  the  master 
porter's  servants  were  lent  to  the  warehouseman. 
It  must  be  confessed,  however,  that,  if  the  work 
was  done  as  it  usually  is  done  under  similar  oircum- 
fiiaoces,  there  would  be  grood  reasons  for  holding, 
▼ith  PoUock,  a  B.,  in  Murphey  v.  Oaralli  (iW4)  8 
Hurlst.  &  a  482, 84  L.  J.  Excb.  N.  S.  14,  that  the  case 
iB  at  variance  with  current  authority.** 

The  point  actually  ruled  in  Milligan  v. Wedge  (1810) 
U  Ad.  &  El.  787,  4  Perry  &  D^  714,  was  that  a  butcher 
was  not  liable  for  the  nefirJifrence  of  the  servant  of 
a  drover  who  had  been  employed  to  take  an  ox  to 
the  butcher's  shop.  This  is  the  earl  lest  English  case 
in  which  the  now  familiar  conception  of  an  inde- 
pendent contractor  was  recognized  as  a  reason  for 
repadiatlnir  the  doctrine  of  Bush  v.  Steinman  (1798) 
1  Bos.  &  P.  404,  so  far  as  chattels  were  concerned. 
"The  party  sued'*  said  Denman,  Ch.  J.,  **has  not 
done  the  act  complained  of,  but  has  employed 
another  who  Is  recognized  by  the  law  as  exercising 
a  distinct  calling.  The  butcher  was  not  bound  to 
drive  the  beast  to  the  slaughterhouse  himself:  he 
might  not  know  how  to  drive  it.  He  employe  a 
drover  who  employs  a  servant  who  does  the 
mischief.  The  drover,  therefore,  is  liable,  and  not 
the  owner  of  the  beast.'* 

rro  say'*  said  Williams,  J.,  nhat  that  party  is 
liable  from  whom  the  act  ultimately  originates,  is 
indeed,  a  rule  of  great  generality,  and  one  which 
▼ill  solve  the  greater  number  of  questions:  but  its 
applicability  fails  in  one  case.  For,  where  the  per- 
ion  who  does  the  injury  exercises  an  independent 
employment,  the  party  employing  him  is  clearly 
not  liable.  I  agree  in  the  decision  of  Randleson  v. 
Murray  (1838)  8  Ad.  ft  El.  100,  8  Nev.  ft  P.  280, 1  W.  W. 
k  H.  149. 2  Jur.  824,  for  the  warehouseman's  servant, 
whether  daily  or  weekly,  is  equally  under  the  con- 
trol of  the  warehouseman." 

Id  the  same  year  the  court  of  exchequer  declared 
for  the  said  principle  in  Quarman  v.  Burnett,  8 
Mees.  ft  W.  409,  4  Jur.  989,  under  circumstances 
very  similar  to  those  in  Laugher  v.  Pointer  (1826) 
5  Bam.  ft  C.  M7.  The  facts  involved  in  these  oases 
are  stated  in  infra,  XII.  b,  L 

The  theory  that  there  was  some  distinction  be- 
tween cases  involving  negligence  in  respect  to  real 
property  and  those  Involving  negligence  in  regard 
to  real  property  still  lingered,  as  is  apparent  from 
lome  remarks  made  by  Lord  Denman  in  Millitran  y. 
Wedge  (1840)  1«  Ad.  ft  El.  r37,  4  Perry  ft  D.  714,  but 
was  at  length  finally  rejected  in  the  leading  case  of 
Reedle  v.  London  ft  N.  W.  R.Co.  (1848)  4  Bxch.  244. 

In  this  country  the  supreme  court  of  Massa- 
chusetts adopted  the  true  doctrine  in  respect  to 
penonalty  as  early  as  1838.  In  Sproul  v.  Hemming- 
way.  14  Pick.  1, 25  Am.  Dec.  8S0.  it  was  decided  that 
the  owner  of  a  brig  towed  by  steamboat  was  not 
liable  for  the  negligence  of  the  master  and  crew  of  a 
iteamboat  which  was  towing  her.  The  Importance 
of  the  case,  in  view  of  its  date,  will  Justify  the  in- 
aertion  of  some  passages  from  the  opinion.  Chief 
Jaatioe  Shaw,  after  stating  the  criteria  of  the  exist- 
ence of  the  relation  of  master  and  servant,  in  a  pas- 
mge  already  quoted  (tfupra^  II.  c),  proceeded  as  fol- 
lows: "Tried  by  either  of  these  principles,  we  think 
that  the  defendant  is  not  responsible  for  damages, 
attributable  to  the  carelessness  or  want  of  skill  of 
the  master  and  crew  of  the  towintr  vessel.  They 
vere  not  the  servants  of  the  defendant:  were  not  ap- 
pointed by  him;  did  not  receive  their  wages  or 
Mlaries  from  him;  the  defendant  had  no  power 
to  remove  them;  had  no  power  to  order  or  control 
them  in  their  movements;  had  no  contract  with 
them,  but  only  through  them,  with  the  owners  of 
the  steamboat,  for  a  participation  in  the  power 
derived  from  the  public  use  and  employment  of 
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that  vessel  by  her  owners.  After  making  such  con- 
tract, it  was  perfectly  in  the  power  of  the  owners 
of  the  steamboat  to  appoint  another  master,  pilot, 
and  crew,  and  the  defendant  would  have  had  no 
cause  of  complaint.  Nor  can  the  roaster  and  crew 
of  the  steamboat,  in  any  intelligible  sense,  be  con- 
sidered as  in  the  employment  or  business  of  the 
defendant,  any  more  than  a  general  freighting  ship, 
her  officers  and  crew,  can  be  considered  as  in  the  em^ 
ployment  of  each  freighter  of  goods,  or  the  master 
and  crew  of  a  ferryboat,  in  the  employment  of  the 
owners  of  each  coach,  wagon,  or  team  transported 
thereon.  The  steamboat  was  engaged  ii|  an  open, 
public,  distinct  branch  of  navigation,  that  of  tow- 
ing and  transporting  vessels  up  and  down  the  Mis- 
sissippi, for  a  certain  toll  or  hire,  for  the  profit  of 
the  owners.  The  defendant  seemed  to  have  the 
same  relation  to  the  steamboat  that  a  freighter  has 
to  a  general  ship,  or  a  passenger  to  a  packet.  The  de- 
fendant participated  in  the  benefit,  but  incidentally 
and  collaterally;  he  did  not  share  in  the  profits  of 
the  business  which  from  its  magnitude  may 
well  be  called  the  trade  of  towing.  Such  a  trade 
may  be  considered  as  much  a  public  and  distinct 
employment,  as  that  of  freighting  or  conveying 
passengers." 

It  is  worthy  of  notice  that,  in  the  above  case.  Bush 
V.  Steinman  UTOO)  1  Bos.  ft  P.  404,  was  cited  without 
any  expression  of  disapproval,  and  in  regard  to  the 
rule  as  to  realty  the  same  uncertainty  which  pre- 
vailed in  England  up  to  the  time  when  Beedle  v.Lon- 
don  ft  N.  W.  R.  Co.  (1849)  4  Exch.  244,  was  decided  is 
traceable  in  the  American  oases.  Bush  v.  Steinman 
(1790)  1  Bos.  ft  P.  40i,  however,  was  at  length  repu- 
diated after  an  elaborate  review  of  the  authoritiea 
in  Hillard  v.  Richardson  a856)  8  Gray,  840, 68  Am. 
Dec.  748,  where  it  was  held  that  **  the  owner  of  land* 
who  employs  a  carpenter,  for  a  specific  price,  to 
alter  and  repair  a  building  thereon,  and  to  furnish 
all  the  materials  for  this  purpose,  is  not  liable  for 
damages  resulting  to  a  third  person  from  boarda 
deposited  in  the  highway  in  front  of  the  land  by 
a  teamster  in  the  employ  of  the  carpenter,  and 
intended  to  be  used  in  such  alteration  and  re- 
pair.'* The  following  passage  from  the  opinion  is 
worth  quoting,  as  one  of  the  clearest  expositions  of 
the  accepted  doctrine  to  be  found  in  the  books: 
** Viewing  this  as  a  question,  not  of  authority,  but 
to  be  determined  by  the  application  to  these  facts 
of  settled  principles  of  law,  upon  what  principle  can 
the  defendant  be  held  responsible  for  this  injury? 
He  did  not  himself  do  the  act  which  caused  the  in- 
Jury  to  the  plalntiir.  It  was  not  done  by  one  acting 
by  his  command  or  request.  It  was  not  done  by 
one  whom  he  had  the  right  to  command,  over 
whose  conduct  he  had  the  efficient  control,  whose 
operations  he  might  direct,  whose  negligence  he 
might  restrain.  It  was  not  an  act  done  for  the 
benefit  of  the  defendant,  and  from  the  doing  of 
which  an  implied  obligation  for  compensation 
would  arise.  It  was  not  an  act  done  in  the  occupa- 
tion of  land  by  the  defendant,  or  upon  land  to 
which,  upon  the  facts,  he  had  any  title.  To  say 
that  a  man  shall  be  liable  for  injuries  resulting 
from  acts  done  near  to  his  land,  is  to  establish  a 
rule  as  uncertain  and  indefinite  as  it  is  manifestly 
unjust.  It  is  to  make  him  liable  for  that  which  he 
cannot  forbid,  prevent,  or  remove.  The  case  can- 
not stand  on  the  relation  of  master  and  servant.  It 
cannot  stand  upon  the  ground  of  nuisance  erected 
by  the  owner  of  land,  or  by  his  license,  to  the  injury 
of  another.  It  cannot  stand  upon  the  ground  of  an 
act  done  in  the  execution  of  a  work  under  the  public 
authority,  as  the  construction  of  a  railroad  or  canal, 
and  from  the  responsibility,  for  the  careful  and 
Just  execution  of  which,  public  policy  will  not  per- 
mit the  corporation  to  escape  by  delegating  their 
power  to  others.  It  can  only  stand  where  Bush  v. 
Steinman,  1  Bos.  ft  P.  404,  when  carefully  examined, 
stands,  upon  the  general  proposition  that  a  per-   p 
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son  Bhall  be  answerable  for  any  injury  which  arises 
in  carrylnir  into  execution  that  which  he  has  em- 
ployed another  to  do— to  adopt  which  would  be  to 
ignore  all  limitations  of  lesal  responsibility.*' 

It  is  scarcely  necessary  to  mention  that  the  es- 
tablished doctrine  is  equally  applicable  to  cases  in 
which  a  contractor  is  sued  for  injuries  caused  by 
the  acts  of  a  subcontractor's  servants..  Kingr  v* 
LIvormore  (1878)  71 N.  Y.  605,  AflT'ff  without  opinion 
(1876)  9  Hun,  296;  Oourdier  v.  Cormaclc  (1863)  2  E.D. 
Smith,  254;  Wray  v.  Evans  (1875)  80  Pa.  102;  Inno- 
cent V.  Peto  (1864)  4  Post.  &  F.  8. 

2.  Aeiioru  by  9ervantB  f<tr  penand  injuriet. 

The  principle  that  the  servant  of  a  contractor  is 
not  the  servant  of  the  contractor's  employer  in- 
volves the  corollary  that,  whatever  rijrhts  suoh  a 
servant  may  have  to  hold  the  employer  liable  upon 
other  grounds,  he  cannot  recover  damages  from 
him  by  virtue  of  the  rule  which  exacts  from  a  mas- 
ter the  performance  of  certain  duties  to  his  serv- 
ant. King  V.  New  York  C.  &  H.  R.  R.  Co.  (1876)  66  N. 
Y.  181,23  Am.  Rep.  87;  Olive  v.  Whitney  Marble  Co. 
0886)  103  N.  Y.  292;  Minor  v.  Clark  (1889)  28  N.  Y.  S. 
R.  184;  Barrett  v.  Singer  Mfg.  Co.  (1869)  1  Sweeny, 
646;  Larock  v.  Ogdensburg  ft  L.  C.  R.  Co.  0882)  26 
Hun,  882;  Harris  ▼.  McNamara  (1892)  97  Ala.  181; 
Central  R.  &  Bkg.  Co.  v.  O'Hara  (1872)  46  6a.  417; 
Rankin  v.  Merchants*  ft  M.  Transp.  Co.  (1884)  78  Ga. 
229,  54  Am.  Rep.  874;  Gallagher  v.  Southwestern  Ex- 
position Asso.  (1876)  28  La.  Ann.  943. 

There  is  no  relation  of  master  and  servant  b^ 
tween  an  employer  and  members  of  a  gang  of 
workmen  hired  by  one  who  alone  has  any  contract 
with  him,  and  who  alone  has  the  power  to  select 
and  discharge  the  workmen  and  to  direct  them  as 
to  the  manner  in  which  the  work  is  to  be  done. 
Butler  V.  Townsend  (1891)  126  N.  Y.  106.  Rev'g  32  N. 
Y.  S.  R.  1056.  There  the  owners  of  a  dockyard  were 
held  not  liable  for  personal  injuries  to  one  of  their 
own  workmen  occasioned  by  the  negligence  of 
other  workmen  employed  under  a  contract  with 
their  foreman  at  a  fixed  price  per  piece  for  the 
work  done  by  the  whole  body. 

In  Hunt  V.  Pennsylvania  R.  Co.  (1866)  61  Pa.  476, 
the  oourt  was  not  aware  that  it  had  ever  been  held 
*^hat  one  who  employs  a  contractor  to  erect  a 
building,  or  to  do  any  other  mechanical  work,  be- 
comes a  guarantor  to  all  the  employees  of  the  con- 
tractor for  his  skill  and  care  in  performing  the 
work.  In  such  a  case,  the  contractor  is  the  princi- 
pal of  the  persons  whom  he  employs,  and,  if  his 
character  or  skllf ulness  and  carefulness  are  to  be 
ascertained,  it  is  for  those  he  employs  to  inquire 
into  it." 

Another  corollary  of  the  same  principle  is  that 
the  servants  of  a  contractor  and  of  the  contractor's 
employer  are  not  fellow  servants  within  the  pur- 
view of  the  rule  which  exempts  the  master  from 
liability  for  injuries  received  by  one  of  his  serv- 
ants through  the  negligence  of  another. 

This  rule,  however,  has  not  been  established 
without  a  good  deal  of  controversy,  and  has,  as  we 
have  already  shown,  been  trenched  upon  to  the 
same  extent  by  an  appeal  to  the  more  general  princi. 
pie  of  assumption  of  risks  of  which  the  doctrine  as 
to  common  employment  is  one  application.  (See 
supra,  I.) 

The  earliest  case  in  which  the  bearing  of  the  doc- 
trine of  common  employment  upon  the  liability  of 
the  employer  of  a  contractor  seems  to  have  been 
discussed  is  Wiggett  v.  Fox  (1856)  11  Exch.  832, 25  L. 
J.  Exch.  N.  8.  188,  2  Jur.  N.  8.  955,  which  as  it  is 
still  cited,  and  has  been  made  a  precedent  for 
decisions  which  it  possibly  does  not  Justify,  may 
profitably  be  noticed  at  some  length.  The  facts 
and  the  conclusion  of  the  court  are  thus  stated 
by  Alderson,  B.:  **This  was  an  action  brought 
by  the  plaintiflF,  as  administratrix,  to  recover 
damages  for  the  loss  sustained  by  her  in  conse- 
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quence  of  the  death  of  her  husband.  It  appeared 
that  the  deceased  had  been  a  workman  employed 
under  a  subcontractor,  at  the  Crystal  Palace,  to  do 
work  there.  The  death  arose  from  the  carelessness 
or  negligence  of  another  workman  engaged  in  do- 
ing business  for  the  defendants,  who  were  the  gen- 
eral contractors  for  the  whole,  under  whom  the 
subcontractor,  whose  servant  the  deceased  was, 
had  been  engaged  to  perform  a  definite  por- 
tion of  the  whole  contract.  The  Jury  found 
that  the  deceased  was  so  employed  by  the  sub- 
contractor, and  not  directly  by  the  defendants. 
We  think  that  this  question  must  be  determined  in 
favor  of  the  defendants,  and  that  a  nonsuit  must  be 
entered.  The  true  principle  is,  in  our  opinion,  to 
be  found  in  the  case  of  Hutchinson  v.  York.  N.  ft  B. 
R.  Co.  (5  Exch.  343. 19  L.  J.  Exch.  N.  S.  296, 14  Jur.  837). 
and  it  is  this,— that  a  master  is  not  in  general  re- 
sponsible to  one  servant  for  an  injury  occasioned  to 
him  by  the  negligence  of  a  fellow  servant  whilst 
they  are  acting  in  one  common  service.  And  the 
reason  for  it  in  another  part  of  the  same  Judgment 
is  stated  to  be,  that  the  servant  undertakes,  as  be- 
tween him  and  the  master,  to  run  all  ordinary  risks 
of  the  service,  including  the  risk  of  negligence  of 
the  other  servants  engaged  in  discharging  the  work 
of  their  common  employer.  Here  both  the  serv- 
ants were  at  the  time  of  the  injury  engaged  in  do- 
ing the  common  work  of  the  contractors,  the  de- 
fendants; and  we  think  that  the  subcontractor  and 
all  his  servants  must  be  considered  as  beinff,  for 
this  purpose,  the  servants  of  the  defendants  whilst 
engaged  in  doing  work,  each  devoting  his  attention 
to  the  work  necessary  for  the  completion  of  the 
whole,  and  working  together  for  that  purpose. 
Wo  should  not  give  full  or  reasonable  effect  to  the 
principle  which  governs  such  cases  (and  which,  as 
stated  in  Priestley  v.  Fowler,  3  Mees.  ft  W.  l, 
Murph.  ft  H.  306. 1  Jur.  967,  mainly  arose  from  the 
enormous  Inconveniences  which  would  ensue  from 
holding  the  common  employer  to  be  liable  in  such 
circumstances),  if  we  were  not  to  extend  it  as  far  as 
the  present  question.  Here  the  workman  comes 
into  the  place  to  do  work  knowingly  and  avowedly 
with  others.  The  workman,  as  was  suggested  in 
Priestley  v.  Fowler,  may,  if  he  thinks  fit,  decline  any 
service  in  which  he  apprehends  injury  to  himself; 
and  In  cases  in  which  danger  is  to  be  apprehended  he 
is  Just  as  likely,  probably  more  so,  to  be  acquainted 
with  the  risks  he  runs,  than  the  common  employer 
would  be.  If  we  were  to  hold  the  defendants  liable, 
we  should  be  obliged  to  hold  that  every  contractor, 
where  various  tradesmen,  bricklayers,  pi  urn  tiers, 
and  the  like  are  employed  to  build  a  houae,  would 
be  liable  for  all  accidenta  inter  se  to  the  various 
workmen  so  employed  in  the  common  object,  and 
it  is  difficult  to  see  that  it  could  stop  there— possibly 
the  common  employer  of  them  all  might  be  made 
liable  in  such  cases.'* 

This  decision,  it  was  afterwards  explained  by 
Channell.  B.,  in  Abraham  v.  Reynolds  (1800)  5  Hurlst. 
ft  N.  143,  6  Jur.  N.  8.  53. 8  Week.  Rep.  181,  was  based 
on  the  fact  that  the  defendants  had  power  to  dis- 
charge the  servants  of  the  subcontractors,  and  in 
Delaware,  L.  ft  W.  R.  Co.  v.  Hardy  (1896)  60  N.  J.  L. 
36,  the  court  considered  that  it  must  be  supported, 
if  at  all,  on  the  ground  that  the  subcontractor  and 
his  men  had  submitted  themselves  to  the  control  of 
the  general  contractor  and  accepted  him  as  their 
master.  Compare  the  remarks  in  Turner  v.  Great 
Eastern  R.  Co.  (1875)  38  L.  T.  N.  S.  431. 

But  in  Rourke  v.  White  Moss  Colliery  Co.  0377) 
L.  R.  2  C.  P.  Dlv.  205,  46  L.  J.  C.  P.  N.  8.  283, 36  L.  T. 
N.  S.49,26Week.Rep.263,Cockbum,Ch.J.,  thought 
that  the  decision  itself  was  erroneous  and  that  the 
facts  were  not  as  Martin,  B.,  stated  them. 

Most  of  those  who  read  the  passage  Just  quoted 
will,  we  think,  agree  with  the  last  of  these  criti- 
cisms. The  argument  of  Alderson,  B.,  upon  any  rea- 
sonable oonstruction,  must  tteregardedfaa  a  reoog- 
gitized  by  Google 
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Dltlou  of  the  theory,  that  employment  In  a  oommon 
work  constituteB  the  workmen  coservants,  irre- 
spective of  the  question  by  whom  they  are  con- 
trolled. (See  8upr(u  I.)  But  whatever  the  actual 
effect  of  the  decision,  the  overwhelming  weight  of 
authority  is  in  favor  of  the  doctrine  stated  above. 
In  England,  whatever  lingering  doubts  there  may 
have  been  upon  the  matter  have  quite  recently 
been  set  at  rest  by  the  House  of  Lords  in  Johnson 
T.  Undsay  [1891]  A.  C.  871. 63  L.  T.  N.  &  97.  where  it 
was  held  that  the  servants  of  a  principal  contractor 
and  of  a  subcontractor  are  not  fellow  servants. 
Tbo  court  of  appeal  in  Johnson  v.  Lindsay  (1889)  L. 
R.23  Q.  a  Div.SOS,  66 L.  J.  Q.  B.  N.S.  581,  88  Week, 
liep.  119,  relying  on  Wiggett  v.  Fox  (1856)  U  Ezch. 
632,  S  L.  J.  Bxch.  N.  S.  188,  2  Jur.  N.  &  936,  had 
ruled  that  the  doctrine  of  ooeervioe  furnished  a 
Talid  defense.  In  the  House  of  Lords  that  case  and 
the  explanations  and  criticisms  were  referred  to, 
but  no  specific  expression  of  opinion  was  offered  as 
tothesuffloftenoy  of  the  one  or  the  correctness  of 
the  other. 

The  same  rule  prevails  in  Massachusetts.  Morgan 
T.  Smith  (1»5)  ISO  Mass.  670;  BurriU  v.  Eddy  (1883) 
160  Mass.  196  (involving  circumstances  quite  similar 
to  those  in  Johnson  v.  Lindsay  [1881]  A.  C.  871,  66  L. 
T.  N.  S.  97):  Reagan  v.  Casey  (1809)  60  Mass.  874. 

In  New  York  it  was  decided  at  an  early  date  that, 
where  a  contractor  engaged  in  repairing  a  bridge 
upon  a  railroad  for  the  company  employs  men  to 
work  thereon  by  the  day,  the  latter  are  not  co- 
servants  of  the  servants  of  the  company.  Young 
T.  New  York  C.  R.  Go.  (1860)  80  Barb.  220.  Compare 
Gerlach  v.  Bdelmeyer  (1881)  47  N.  Y.  Super.  Ct.  282 
(servant  of  the  owner  of  an  engine  built  by  a 
contractor,  not  ooservant  or  contractor's  servants); 
Ominger  v.  New  York  a  ft  H.  R.  K.  Co.  (1875;  4  Hun, 
159  (railway  company  liable  for  injuries  caused 
by  its  servants  to  contractor's  servants,  though  the 
contract  provides  otherwise). 

In  Nebraska  the  rule  formulated  by  Messrs.  Shear- 
man &  Kedfield  (Neg.  •  225)  has  been  adopted  as  a 
correct  statement  of  the  law:  "Mere  co-operation 
or  community  of  labor  and  ultimate  purpose,  is  not 
enough  to  make  fellow  servants.  They  are  not  fel- 
low servants  unless  they  are  all  under  the  control 
and  direction  of  a  oommon  master.  Therefore, 
where  a  servant  works  side  by  side  with  one  em- 
ployed by  his  master  as  an  independent  contractor, 
or  with  a  servant  of  such  contractor,  or  the  servant 
of  a  contractor  works  with  the  servants  of  a  sub- 
contractor, they  are  not  fellow  servants,  even 
though  they  help  to  do  the  same  work,  for  the 
beneQt  of  the  same  ultimate  employer;  and  the 
master  of  the  former  servant  is  therefore  responsi- 
ble for  an  injury  caused  by  the  servant's  negligence 
in  such  work,  either  to  the  contractor  or  to  the  con- 
tractor's servant."  Union  P.  R.  Co.  v.  Billeter  (1890) 
S  Neb.  422,  where  the  precise  point  decided  was  that 
a  servant  of  one  having  an  Independent  contract 
with  the  owner  of  a  railroad  to  place  coal  in  a  pocket 
from  which  to  load  tenders  of  locomotives  used  in 
operating  the  road  is  not  a  fellow  servant  of  an 
engineer  on  one  oC  such  looomotives.  Other  au- 
thoritiee  to  the  same  effect  are  Louisville,  N.  O.  ft 
T.  R.  Co.  T.  Conroy  a886)  68  Miss.  562. 66  Am.  Rep. 
835;  Donaldson  v.  Mississippi  ft  M.  U.  Co.  (1865)  18 
Iowa,  280. 87  Am.  Dec.  891. 

Other  illustrations  of  the  general  principle  are 
furnished  by  shipping  cases.  The  crew  of  a  vessel 
which  is  being  loaded  or  unloaded  by  a  stevedore 
who  is  paid  a  lump  sum  for  the  work  are  not  fellow 
servants  of  the  stevedore's  employees.  Cameron 
v.Nystrom  [1898]  A.  C.  806;  Johnson  v.  Netherlands 
American  Steam  Nav.  Go.  (1890)  8S  N.  Y.  S.  R.  916. 

Nor  is  there  any  coservice  as  between  the  em- 
ployees of  different  stevedores  engaged  in  loading 
the  same  vesseL    Brown  v.  Lederc  (1803)  22  Can.  8. 

ass. 

The  same  rule  applies  as  between  servants  of  a 
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grain  trimmer  and  the  crew.  Crawford  v.  The 
Wells  City  (1886)  38  Fed.  Rep.  47. 

There  is  no  common  employment  between  the 
owner  of  a  tug  and  the  crew  of  its  tow.  The  Julia 
(1861)  Lush.  Adm.  224. 14  Moore,  P.  C.  C.  210. 

It  has  been  said  that  one  element  bearing  on  the 
position  of  a  servant  in  this  class  of  cases  is  whether 
he  had  or  had  not  the  power  of  remonstrating  in 
reference  to  anything  which  he  did  not  like;  or 
whether  he  might,  by  giving  notice,  have  left  the 
service.  Turner  v.  Great  Eastern  R.  Co.  (1875)  33  L. 
T.  N.  S.  431,  per  Grove.  J.,  but  this  suggestion  does 
not  seem  to  be  of  munh  value.  The  power  of  re- 
monstrance cannot  exist  unless  the  relation  exists 
from  which  it  can  be  inferred.  It  seems  very  im- 
probable that  any  case  can  occur  in  which  the  exist- 
ence of  the  power  is  established,  while  the  existence 
of  the  relation  remains  doubtful,  and,  except  in 
such  a  case,  the  existence  of  the  power  can  be 
nothing  but  a  consequence  deducible  from  a  previ- 
ously ascertained  fact. 

8.  ExtrcUe  of  ocmtrol  by  prineipal  emptoyer,  effect 
of. 

The  attempts  made  to  escape  the  operation  of  the 
general  principles  stated  above  have  turned  on  one 
or  the  other  of  these  contentions:  (1)  That  the 
servants  of  the  contractor  or  subcontractor  have 
temporarily  passed  under  the  control  of  the  princi- 
pal employer,  or  vice  vena;  (2>  that  the  contractor, 
or  sul)contractor,  is  so  far  under  the  control  of  his 
immediate  employer,  as  to  be  in  law  a  servant,  not 
an  independent  contractor. 

The  cases  under  (1)  differ  in  no  essential  respect 
from  those  where  a  servant  is  lent  to  another  party 
to  do  work  in  which  the  lender  has  no  Interest,  and 
will  be  discussed  in  the  subdivision  dealing  with  the 
general  subject  of  the  temporary  transfer  of  serv- 
ices by  special  contract.    [See  infra,  XIII.] 

Murray  v.  Cunie  (1870)  L.  R.  6  C.  P.  24. 40  L.  J.  a 
P.  N.  S.  26.  28  L.  T.  N.  S.  66. 19  Week.  Rep.  104,  how- 
ever, may  be  noticed  in  the  present  connection,  as 
an  illustration  of  circumstances  under  which  the 
general  employer  of  a  servant  may  be  absolved 
from  liability  on  the  double  ground  that  such 
servant  was  temporarily  under  the  control  of  an- 
other employer,  and  that  the  second  employer  was 
an  independent  contractor.  The  latter  principle  is 
the  one  actually  relied  on  tn  the  opinions  of  three 
of  the  Judges,  but  the  former  emerges  in  that  of 
Brett.  J. 

The  rationale  of  the  second  of  the  above  conten- 
tions is  that  if  the  principal  employer  reserves  the 
power  of  interfering  with  the  work,'*then,  although 
the  work  was  done  through  contractors,  and  the 
accident  was  caused  through  the  negligence  of  a 
man  employed  by  these  contractors,  yet  the  princi- 
pal employer  is  responsiblcbecause  the  contractors 
were  not  Independent  contractors,  and  the  servant 
through  whose  negligence  the  accident  happened 
was  also  the  servant  of  the  principal  employer.** 
Ruth  V.  Surrey  ft  Co.  (C.  A.  1801)  8  Times  Law  Rep. 
116.  per  Lord  Esher.  There  the  question  whether 
the  contractor's  principal  was  the  master  of  the 
contractor's  servants  was  held  to  have  been  rightly 
left  to  the  Jury,  as  there  was  evidence  that,  under 
the  contract,  he  had  the  power  of  interfering  with 
them. 

The  practical  difficulty  is  to  determine  whether 
the  control  exercised  by  the  principal  employer  is  of 
that  absolute  character  which  is  the  indicium  of  a 
master,  or  of  that  limited  nature  which  is  not  re- 
garded as  betokening  an  assumption  of  the  rights 
and  liabilities  of  a  master.  The  following  exposi- 
tion of  the  extent  to  which  he  may  go  in  directing 
the  servants  of  a  contractor  without  making  him- 
self their  master  will  be  found  suggestive: 

**  Reliance  was  placed  upon  expressions  used  in 
the  evidence,  with  regard  to  the  extent  to  which 
the  mate  and  master  had  the  right  to/^reqtH4Ml/> 
igitized  byVjOUVie 
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oontrol  the  mots  of  the  tteTOdores'  servant!.  That 
does  not  seem  to  their  lordships  in  the  least  incon- 
sistent with  their  belnir  the  servants  of  the  steve- 
dores, and  not  the  servants  of  the  shipowner.' 
There  was  no  express  agreement  with  reirard  to 
the  extent  to  which  the  master  and  mate  should 
have  control  over  them.  That  oontrol  is  only  to 
be  ini plied  from  the  circumstances  In  which  they 
were  employed.  The  relation  of  stevedore  to  ship- 
owner is  a  well-known '  relation,  involving  no 
doubt  the  right  of  the  master  of  the  vessel  to  con- 
trol the  order  in  which  the  oariro  should  be  dis- 
charged, and  various  other  incidents  of  the  dis- 
charge, but  in  no  way  putting  the  servants  of  the 
stevedore  so  completely  under  the  control  and  at 
the  disposition  of  the  master  as  to  make  them  the 
servants  of  the  shipowner,  who  neither  pays  them, 
nor  selects  them,  nor  could  discharge  them,  nor 
stands  in  any  other  relation  to  them  than  this, 
that  they  are  the  servants  of  a  oontraotor  employed 
on  behalf  of  the  ship  to  do  a  particular  work.*' 
Cameron  v.  Nystrom  [1898]  A.  0. 808. 

A  clause  requiring  the  work  to  be  done  "under 
the  direction  and  to  the  entire  satisfaction*'  of  the 
employer's  agent  gives  the  employer  no  power  to 
oontrol  the  contractor  in  the  choice  of  his  serv- 
ants.   Kelly  V.  New  York  (18S4)  11  N.  T.  433. 

The  driver  of  a  public  hackney-cof»«h  or  other 
hired  vehicle  is  not  the  servant  of  a  hirer,  who  does 
not "  exercise  any  control  over  him  further  than  to 
indicate  the  route  he  wishes  to  travel,  or  the  places 
to  which  he  wishes  to  go."  Little  v.  Hackett 
(1886)  lieu.  8. 886,  28  L.  ed.  663;  Laugher  v.  Pointer 
(18S6)  6  Bam.  ft  C.  547:  Quarman  v.  Burnett  (1840)  6 
Mees.  A  W.  497, 499, 4  J ur.  960;  Smith  v.  Lawrence 
(1828)  8  Mann.  &  B.  1;  Jones  v.  Liverpool  (1885)  L.  R. 
UQ.aDiv.  880,  ML.  J.  Q.  B.  N.  8. 845, 33  Week. 
Bep.  551, 48  J.  P.  811. 

The  directress  of  a  company  of  players  is  not  lia- 
ble for  the  negligence  of  a  flyman  furnished  by  the 
proprietor  of  the  theater,  in  whose  regular  em- 
ployment he  is,  merely  because  she  has  the  right  to 
direct  when  and  how  such  flyman  shall  perform 
his  duties  in  the  course  of  the  presentation  of  a 
play.    Currier  v.  Henderson  (1885)  85 Hun,  800. 

Where  the  contract  between  a  stevedore  and 
shipowner  for  the  unloading  of  a  vessel  shows  that 
the  steam  power  is  to  be  under  the  control  of 
the  latter,  the  man  furnished  to  run  the  winch 
is  not  the  fellow  servant  of  a  gangwayman  em- 
ployed by  the  stevedore,  although  the  stevedore 
has  the  right  to  direct  the  winch  man  when  to 
start  or  stop  the  machinery  and  the  gangwayman 
is  injured  by  the  negligent  manner  In  which  the 
winohman  performs  his  duties  in  this  regard.  John- 
son V.  Netherland  American  Steam  Nav.  Co.  (1882) 
182  N.  Y.  676. 

So,  the  mere  fact  that  the  captain  of  a  lighter 
is  under  the  direction  of  the  stevedore  as  to  the 
time  of  commencing  the  work,  or  as  to  shiftintr  the 
position  of  the  lighter,  will  not  make  him  the  steve- 
dore's servant.  Kilroy  v.  Delaware  &  H.  Canal  Co. 
(1890)  121  N.Y.  22. 

In  Manning  v.  Adams  (1884)  82  Week.  Rep.  480, 
an  employee  of  a  stevedore  injured  by  the  negli- 
gence of  one  who  was  operating  machinery  hired 
from  her  general  employer,  tried  to  show  that  the 
stevedore's  control  was  limited  to  giving  ^'signals." 
but  the  court  declined  to  adopt  this  theory. 
Testimony  of  a  contractor  that  he  took  all  orders 
from  the  architect  of  the  principal  employer,  who 
made  some  changes  from  the  original  plans,  which 
were  carried  out  by  the  contractor,  may  not  be  im- 
properly regarded  by  a  Jury.  The  court  construed 
the  arrangement  as  meaning  merely  that  the  archl- 
tect  told  him  what  was  to  be  done,  but  did  not  ex 
erclse  any  oontrol  over  the  men  while  doing  the 
work,  and  wei'e  of  opinion  that  there  was  evidence 
on  which  the  plaintiff  was  entitled  to  goto  the  Jury 
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in  the  first  case.     Morgan  v.  Smith  (1886)  ISO  Xass. 
670. 

For  other  cases  as  to  the  effect  of  the  exercise  of 
a  limited  measure  of  control  by  the  contractor's 
employer,  see  infrct^  XII.  c,  4.  Compare  also  infra, 
VII.  b,  2. 

The  liability  of  one  who  contracts  to  do  work  la 
not  modified  by  the  fact  that  the  official  who  is  super- 
vising the  work  has  ordered  him  to  do  the  particular 
Job  out  of  which  the  injury  arose,  and  it  could  not 
be  deemed  to  be  comprehended  within  any  of  the 
provisions  of  his  contract,  where  the  contractor 
assumed  its  performanoe  and  was  doing  It  with 
workmen  employed  by  him .  Auch  a  direction  from 
the  official  has  nothing  to  do  with  the  manner  of 
the  performance,  and  does  not  involve  any  inter- 
ference with  the  workmen  engaged  under  the  con- 
tractor in  the  detail  work.  Charlock  v.  Freel  (1881) 
126N.Y.H67. 

Nor  will  the  fact  that  a  workman  in  the  employ 
of  a  contractor  was  engaged,  at  the  time  he  was  in- 
jured, in  doing  extra  work  not  comprehended  in 
the  contract  make  him  a  fellow  servant  of  the  serv- 
ants of  the  principal  employer.  Morgan  ▼.  Smith 
(1895)  160  Mass.  570. 

In  Johnson  v.  Boston  (1876)  118  Bfass.  114.  the  court 
says:  The  plaintiff  was  also  engaged  in  the  prosecu- 
tion of  the  same  work,  and  substantially  in  the  same 
branch  of  the  work,  to  wit,  the  excavation.^  While 
at  work  he  was  *under  the  direct  charge  and  man- 
agement' of  the  same  foreman,  and  the  general  su- 
pervision of  the  defendant's  superintendent  of 
sewers.  There  was  no  contract  in  regard  to  the 
removal  of  the  rock,  which  placed  the  service  of 
drilling  and  blasting  upon  a  footing  different  from 
any  other  part  of  the  work.  So  that  If  Tlnk- 
ham,  the  plaintiff's  immediate  employer,  had 
been  the  person  injured,  while  engagred  in  the 
same  work,  he  would  clearly  have  been  in  the  posi- 
tion of  a  fellow  servant  with  those  who  excavated 
the  earth.  The  only  point  of  difference  in  the  po- 
sition of  the  plaintiff  is  that,  by  virtue  of  a  previ- 
ous agreement  between  himself  and  Tinkham,  the 
latterwas  entitled  to  determine  whether  and  bow 
long  he  should  be  employed  upon  any  part  of  the 
defendant's  work,  and  to  receive  from  the  defend- 
ant the  compensation  due  for  such  service.  But 
while  he  was  so  employed  he  was  in  the  service 
of  the  defendant,  doing  the  work  of  the  defend- 
ant, of  which  Tinkham  had  no  control,  and  in  the 
result  of  which  he  had  no  fui-ther  Interest  than  to 
receive  the  stipulated  or  reasonable  rate  of  wages 
as  for  a  personal  service.'* 

A  contract  by  whidh  a  railroad  company  is  to  be 
involved  in  the  employment  of  hands  only  if,  upon 
the  failure  of  the  person  who  has  undertaken  to 
execute  certain  work,  it  avails  Itself  of  an  option 
received  to  treat  the  contract  as  forfeited,  to  do  the 
work,  and  charge  the  contractor  with  costs,  neces- 
sarily implies  that  the  hands  are  to  be  hired  by 
the  contractor.  Hence  no  one  eniraged  in  the 
work  can  recover  against  the  railroad  company  for 
an  Injury  due  to  want  of  proper  instrumentalities. 
Hunt  V.  Pennyslvanla  R.  Co.  (1866)  51  Pa.  475. 

yi.  IVhoae   8ervant8  are    the  erew  (tf  a  chartered 
vetsel. 

Only  a  small  proportion  of  the  cases  involving 
the  construction  of  charter-parties  have  a  direct 
bearing  upon  the  general  law  of  master  and  serv- 
ant.  In  the  rest  they  have  been  considered  with 
reference  to  certain  subdivisions  of  the  law  of 
shipping,  partnership,  carriage,  and  insurance. 
A  full  discussion  of  these  instruments  would, 
therefore,  be  quite  out  of  place  in  this  note,  and 
we  shall  merely  refer  to  the  rulings  in  which  the 
actual  question  passed  upon  has  t)een  the  ri«ht  of 
a  third  party  or  of  one  of  the  crew  tc«  re03ver  dam- 
ages in  actions  of  tort,  and  omit  all  mention 
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of  otli«r  decifliona  except  where  they  aeem 
uwful  for  illustrative  purposes— a  departure 
Orom  the  strict  limits  prescribed  by  our  subject 
which  is  to  some  extent  warranted  by  the  rule  that 
dsims  ajrainst  the  owners  for  the  obligations  of 
the  master  and  crew  stand  on  the  same  footlnflTf 
whether  they  arise  tx  contractu  or  ex  delicto. 
Somes  ▼.  White  (1876)  06  Me.  642, 20  Am.  Rep.  718. 
The  effect  of  a  charterinir  upon  the  liabilities  of 
the  owner  and  the  charterer  respectively  is  dis- 
cussed as  a  whole  in  1  Parsons,  Shipping  ft  Ad- 
miralty, chap.  8,  •  2. 

a.  QenenA  pHncfpIes. 

Where  It  is  sougrht  to  make  the  owners  of  a  ship 
liable,  either  in  contracts  for  necessaries  supplied 
on  the  order  of  the  captain,  or  in  tort  for  the  nefrli- 
fence  of  the  crew  or  any  person  having  the  actual 
custody  of  the  ship,  their  liability  does  not  depend 
upon  their  title  to  the  ship.  Hfbbs  v.  Ross  (1886)  L. 
R.  1 Q.  B,fi81,a5  L.  J.  Q.  &  N.  8. 193, 12  Jur.  N.  S.  812, 
U  L.  T.  N.  8. 87,  U  Week.  Rep.  914. 

"^Suppose,"  said  Ck>mpton,  J.,  in  Schuster  v. 
ITKellar  (1867)  96  L.  J.  Q.  a  N.  8. 281, 7  El.  &  Rl.  TOi, 
8  Jur.  N.  8.  l8dB0,  **I  let  my  cart  and  servant,  I  should 
not  be  liable,  although  my  name  is  on  it,  for  any- 
thing done  by  the  servant  while  so  let;  and  there  is 
no  difference  between  a  cart  and  a  ship.'* 

The  rule  on  this  point  is  that  the  fact  of  a  person 
being  the  registered  owner  of  a  ship  is  competent, 
though  not  conclusive,  evidence  that  he  is  the 
employer  of  those  having  the  actual  custody  of 
the  ship.  Hlbta  V.  Ross  (1866)  L.  R.  1  Q.  B.  634.  a5  L. 
J.  Q.  B.  N.  8. 198, 12  Jur.  N.  8.  812, 16  L.  T.  N.  S.  67. 
14  Week.  Bep.  914;  River  Wear  Comrs.  v.  Adamson 
dBTt)  L.  R.2  App.  Gas.  748, 768. 

TO  make  such  owner  liable  for  torts,  there  must 
he  proof  that  the  persons  guilty  of  the  torts  were 
in  fact  employed  by  him.  River  Wear  C^mrs.  v. 
Adamaon  (1877>  L.  R.  2  App.  Gas.  748, 751, 768. 

Where  injuries  are  caused  by  the  negligence  of 
the  keeper  of  a  ship  laid  up  in  a  public  dock  for 
the  winter,  the  Jury  are  Justified  in  drawing  the 
inference  that  he  is  servant  of  the  registered  owner, 
and  not  of  the  dock  company  or  other  bailee  of 
the  ship.  Hlbbs  V.  Ross  (I860)  L.R.1Q.B.  684,  86  L. 
J.  Q.  a  N.  8. 19B,  12  Jur.  N.  8. 812,  15  L.  T.  K.  8.  67, 
14  Week.  Rep.  914.  reviewing  earlier  English  cases. 
See,  generally,  Abbott,  Shipping,  18th  Eng.  ed. 
pp.  62  el  sea. 

That  it  is  not  the  mere  legal  ownership  of  the 
vessel,  but  the  possession,  control,  and  manage* 
nent  of  her,  the  right  to  direct  her  destination  and 
receive  her  earnings,  that  fixes  the  responsibility 
for  auppUes,  see  Lincoln  v.  Wright  (1854)  23  Pa.  76, 
0  Am.  I>eo.  816;  Ward  t.  Bodeman  (1876)  1  Mo. 
App.  212;  Duff  t.  Bayard  (1842)  4  Watts  ft  8. 249, 88 
Am.  Dec.  78;  Jones  ▼.  Blum  (1846)  2  Rich.  L.  476; 
Briggs  V.  Wilkinson  (1827)  7  Bam.  ft  C.  80, 9  Dowl. 
ft  a  871:  Nash  v.  Parker  (1854)  88  Me.  489;  Scull  v. 
Raymond  (1888)  18  Fed.  Rep.  547;  Scott  v.  Scott  (1816) 
2  Stark.  438. 

After  the  possession  and  control  of  the  ship 
pass  to  the  vendee  under  a  contract  of  sale,  the 
vendor  ceases  to  be  liable  for  supplies,  though  he  is 
still  the  registered  owner.  Tyler  v.  Holmes  (1854) 
88  Me.  258. 

A  mortgagee  of  a  vessel  not  in  possession,  and 
not  exercising  any  control  over  her  management, 
or  receiving  any  part  of  her  earnings,  cannot  be 
held  to  be  the  principal  in  navigating  her.  Blanch 
ard  V.  Fearing  (1862)  4  AUen,  118;  CuUer  v.  Thurlo 
(1841)  20  Me.  218. 

It  is  equally  clear,  on  the  other  hand,  that  the  fact 
of  a  ship's  being  chartered  does  not  nectfssarily 
Involve  the  conclusion  that  the  owner  is  not  liable 
thereafter  as  the  principal  of  those  employed  upon 
it.    Anderson  v.  Boyer  (1807)  18  App.  Div.  268. 

The  authority  and  liability  of  shipowners  as  own 
ers  Is  presumed  to  continue  until  they  have  proved 
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the  existence  of  some  contract  which  relieves  them 
from  that  liability.  Hagar  v.  Clark  (1879)  78  N. 
y.46. 

Hence  In  an  action  against  shipowners  for  dam* 
ages  caused  by  the  negligence  of  the  captain  of  a 
chartered  ship,  the  burden  is  on  them  to  show  that 
the  contract  was  such  as  made  the  captain  the  serv- 
ant ot  the  charterer,  and  relieved  them  of  liability 
for  his  acta.  Andersob  v.  Boyer  (1897)  18  App.  Div. 
258. 

The  liability  of  a  shipowner  for  daims  arising 
either  ex  ooittroetu  or  ex  deUoto  depends  upon 
whether  he  or  the  charterer  has  the  possession, 
commnnd,  and  navigation  of  the  ship.  In  this  re- 
spect there  Is  no  dilference  between  a  ship  and  any 
other  kind  of  personal  property.  Somes  v.  White 
(1876)  65  Me.  642, 20  Am.  Rep.  718. 

The  entire  command  and  possession  of  a  vessel, 
and  consequent  control  over  its  navigation,  must 
be  surrendered  to  the  charterer  before  he  can  tie 
held  as  special  owner  for  the  voyage.  Hagar  v. 
Clark  (1879)  78  N.  Y.  46;  Banumwoll  Manufactur 
Von  Carl  Scheibler  v.  Fumess  [1898]  A.  C.  8,  Approv- 
ing Frazer  v.  Marsh  (1810)  18  Bast,  :i88, 2  Campb.  517: 
Scarff  V.  Metcalf  (1887)  107  N.  Y.  211;  Anderson  v. 
Boyer  (1807)  13  App.  Div.  268;  McDowell  v.  Homer- 
Ramsdelt  Transp.  Co.  (1894)  78  Hun,  228;  Emery  v. 
Hersey  (1827)  4  Me.  407, 16  Am.  Dec.  268. 

In  the  absence  of  evidence  going  to  prove  that 
a  chartered  ship  and  its  crew  are  placed  by  the 
charter-party  entirely  under  the  control  of  the  char- 
terer, the  captain  is  not  a  fellow  servant  of  an 
employee  of  the  charterer  who  is  sent  to  take 
charge  of  the  goods  after  they  have  been  unloaded. 
That  such  employee  takes  part  in  the  work  of 
unloading  does  not  establish  ooservioe.  Anderson 
V.  Boyer  (1807)  18  App.  Div.  258. 

An  instruction  is  correct  which  declares,  in  a  case 
where  a  third  person  is  suing,  that  the  question  to 
be  decided  is  whether  the  defendants  had  devested 
themselves  of  the  control  of  the  boat  and  the  men, 
BO  that  the  charterer  had  the  right  to  employ  the 
boat  and  men  as  he  pleased,  and  to  give  orders  to 
the  captain  and  the  men,  and  the  defendants  had 
no  further  control  over  them.   Ibid, 

b.  What  kind  of  contract  wiU  operate  to  tranter  tfm 
control  from  the  owner. 

The  essential  question  to  be  decided  is  whether 
the  agreement  is  one  for  the  transportation  of 
cargoes  during  the  period  of  the  charter-party, 
rather  than  a  letting  of  the  whole  ship,  which 
substitute  the  charterers  to  all  the  rights  and 
responsibilities  of  the  owners.  McOilvery  v.  Capen 
(1866)  7  Gray,  683. 

**There  are  .  .  .  two  kinds  of  contracts  passing 
under  the  general  name  of  charter-party,  diflTerlng 
from  each  other  very  widely  In  their  nature,  their 
provisions,  and  in  their  legal  effects.  In  one,  the 
owner  lets  the  use  of  his  ship  to  freight,  he  himself 
retaining  the  legal  possession,  and  being  liable  to 
all  the  responsibilitios  of  owner.  The  master  is  his 
agent,  and  the  mariners  are  in  his  employment, 
and  he  is  answerable  for  their  conduct.  The  char- 
terer obtains  no  right  of  control  over  the  vessel, 
but  the  owner  is  in  fact  and  in  contemplation  of  law 
the  carrier  of  whatever  goods  arc  conveyed  in  his 
ship.  The  charter-party  is  a  mere  covenant  for 
the  transportation  of  merchandise  or  the  perform* 
ance  of  the  service  which  is  stipulated  in  it.  In  the 
other,  the  vessel  is  herself  let  for  hire,  and  the  char- 
terer takes  her  into  his  possession.  It  is  a  contract 
for  a  lease  of  the  vessel.  The  owner  parts  with 
possession  and  the  right  of  possession,  and  the  hirer 
has  not  only  the  use  but  the  entire  control  of  the 
vessel  herself.  He  becomes  the  owner  during 
the  term  of  the  contract.  He  appoints  the  master 
and  mariners,  and  is  responsible  for  their  acts.  If 
goods  are  taken  on  freight,  the  fkeight  is  due  to 
him,  and  if,  by  the  barratry  or  other  miseonduot  of 


Digitized  by  LjOOQIC 


86 


Ukitbd  States  Cikcoit  Goubt  of  Appeals. 


Feb.. 


the  master  or  crew,  the  ghippers  suffer  a  loss,  he 
must  answer  for  IL  It  he  ships  his  own  g-oods,  he  to 
hto  own  carrier."  Drlnkwater  v.  The  Spartan  (1828) 
1  Ware,  1«. 

If  the  general  owner  retains  the  ship,  and  con- 
tracts to  carry  a  canro  on  freight  for  the  voyaflre, 
the  charter-party  is  a  mere  affreightment  sounding* 
in  covenant,  and  the  freighter  to  not  clothed  with 
the  character  or  legal  responsibility  of  ownership. 
But  where  the  freighter  hires  the  possession,  com- 
mand, and  navigation  of  the  ship  for  the  voyage, 
he  t)ecoroes  the  owner,  and  to  responsible  for  the 
conduct  of  the  master  and  mariners.  8  Kent,  Com. 
♦138. 

*'ir  the  charter-party  let  the  entire  vessel  with  a 
transfer  of  its  command  and  possession,  and  conse- 
quent control  over  its  naviffstlon,  to  the  charterer, 
bo  will  generally  be  considered  as  owner  for  the 
voyage  or  service  stipulated."  On  the  other  hand, 
*^t  the  charter-party  let  only  the  use  of  the  vessel, 
the  owner  at  the  same  time  retaining  its  command 
and  possession,  and  control  over  its  navigation, 
the  charterer  to  a  mere  contractor  tor  a  deslgated 
service,  and  the  duties  and  responsibilities  of  the 
owner  are  not  changed.'*  Leary  v.  United  States 
a871)  81  U.  S.  U  Wall.  e07,  20  L.  ed.  756. 

The  diflBculUes  of  the  subject  begin  when  these 
rather  vague  principles  have  to  be  applied  to  par- 
ticular cases.  Some  few  rules  of  construction, 
however,  are  well  established.  First  in  Importance 
among  these  to  the  rule  that  *'it  is  a  dry  matter-of- 
fact  question,  who,  by  the  charter-psjrty,  has  the 
possession,  command,  and  navigation  of  the  ship.*' 
8  Kent,  Ck>m.  *i38. 

Or,  as  an  English  author  has  it,  ^'whether  the  pos- 
session of  a  vessel  passes  out  of  the  owner  to  a 
charterer  depends  upon  no  single  fact  or  expres- 
sion but  upon  the  whole  of  the  language  of  the 
contract,  as  applicable  to  its  attendant  circum- 
stances.'* Abbott,  Shipping,  12th  Bng.  ed.  p.  88. 
To  the  same  effect,  see  Dean  t.  Hogg  (183i)  10  Bing. 
8A5,  4  Moore  ft  S.  186. 

Nothing  definite  can  be  inferred  from  the  use  of 
the  word  **hire,"  for  that  to  equally  approprtote  to  a 
contract  for  services  as  to  a  lease.  Adams  t. 
Homeyer  aSTO)  46  Mo.  545, 100  Am.  Dec.  801. 
f  The  fact  that  the  owners  are  to  receive  a  propor- 
j  tion  of  the  profits  or  earnings  as  compensation  for 
the  use  of  the  vessel,  instead  of  a  fixed  and  deter- 
minate sum,  does  not  render  the  owner  liable  for 
supplies  or  wages.  Baker  v.  Huckins  (1866)  6  Gray, 
696;  The  Phcebe  (1834)  1  Ware,  263. 

Nor  to  the  fact  that  the  charterer  is  to  pay  the  run- 
ning expenses  decisive,  for  he  may  do  that  and  still 
leave  the  owner  in  possession.  Adams  v.  Homeyer 
(187U)  45  Mo.  545, 100  Am.  Dec.  881. 

On  general  principles,  the  intention  of  the  parties, 
being  a  matter  of  inference  from  a  written  con- 
tract, to  for  the  court  alone,  but  where  its  pro- 
vtoions  are  ambiguous,  the  Jury  may  properly  be 
allowed  to  determine,  from  the  conduct  of  the  par- 
ties, while  the  contract  was  in  process  of  execution, 
whether  the  owner  did  actually  surrender  all  con- 
trol over  hto  ship  and  crew.  Anderson  v.  Boyer 
(1807)  13  App.  Div.  268.  '^The  evidence."  said  the 
court,  '*  shows  that  the  Boyers  did  exercise  some 
control  over  the  captain  while  be  was  carrying 
these  goods.  The  charter,  if  it  may  be  called  one, 
was  not  unlimited.  It  was  to  carry  special  goods 
from  one  particular  place  to  another,  and  it  appears 
that,  while  the  captain  was  engaged  in  that  duty, 
Boyer  and  his  superintendent  sought  him  out,  gave 
instructions  to  him,  gave  him  directions  what  to  do 
and  how  to  deal  with  Schaenawalf,  and  exercised 
the  right  to  control  hto  movements  so  far  as  to  di- 
rect what  he  should  do  at  certain  times  and  under 
certain  circumstances.  Considering  that  evidence 
with  the  evidence  of  Boyer  as  to  the  contract,  the 
Jury  were  at  liberty  to  find  that  the  Boyers  had  not 
devested  themselves  of  all  control  over  the  captain 
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and  the  boat,  but  still  exercised  some  supervision 
over  it,  and,  that  being  so,  the  Jury  might  have 
found  that  the  captain  was  still  their  servant,  and 
that  they  were  responsible  for  his  negligence.  The 
finding  upon  that  subject,  therefore,  was  war- 
ranted by  the  evidence,  and  it  was  not  error  for  the 
court  to  refuse  to  instruct  the  Jury,  as  a  matter  of 
law,  that  there  was  no  liability  on  the  part  of  the 
defendants." 

c.  Effect  of  contract  tested  by  congidering  voho  has  the 
power  of  cffnlrotiinQ  the  crew. 

The  power  of  controlling,  appointing,  and  dls> 
missing  the  persons  navigating  a  vessel  has  been 
recognized  by  the  courts  as  the  most  important  of 
the  criteria  for  determining  whether  they  are  the 
servants  of  the  owner  or  the  charterer,— whether  or 
not  the  '*Iocat4o  naxfW^  has  been  to  transfer  the  pos- 
session to  the  latter.  The  Great  Bastern  (1868)  L. 
R.  2  Adm.  88, 17  L.  T.  N.  S.  687,  per  Sir  R.  Phillimore. 

On  the  one  hand,  the  fact  that  the  owner  ap- 
points the  master  and  crew  to  generally  fatal  to  the 
theory  of  a  demise.    The  Brie  (1860)  8  Ware,  225. 

In  other  words,  unless  the  charter-party  inter- 
feres with  the  general  control  of  the  owners  they 
are  liable  for  the  negllgenoe  of  the  servants  they 
put  on  board  for  the  charterer.  Fenton  v.  Dublin 
Steam  Packet  CX).  a888)  8  Ad.  ft  El.  835, 1  Perry  ft  D. 
108. 

As  was  remarked  by  Llttledale,  J.,  orcTueiido,  in 
Laugher  v.  Pointer  (1826)  5  Barn,  ft  C.  647:  **If  a 
man  charters  a  ship  for  a  voyage  or  for  time,  and 
the  master  and  mariners  are  appointed  by  the 
owner,  thto  ship  is  employed  for  the  benefit  and  for 
transacting  the  business  of  the  charterer.  Just  the 
same  as  If  he  had  a  ship  of  hto  own  employed  la  the 
same  service;  and  It  might  be  said  that  he  deputes 
to  the  owner  the  selection  of  the  master  and  mar- 
iners; but  in  such  a  case  the  law  has  never  consid- 
ered the  charterer  liable  to  third  persons  for  the 
negligence  of  the  master  and  mariners.*' 

Even  the  absence  of  an  express  provisloa  that 
the  charterer  to  to  provide  the  officers  anti  crew  has 
been  held  inconsistent  with  the  theory  of  a  demise. 
Hagar  v.  Clark  (1879)  78  N.  Y.  45. 

There  to  no  demise  where  the  whole  ship  to  placed 
at  the  dtoposal  of  the  charterer  except  the  part 
used  for  the  officers  and  crew  and  the  stores,  and 
the  owners  appoint  the  crew.  Richardson  t.  Winsor 
(1871)  3  Cliff.  300.  Compare  the  argument  of  the 
court  in  Dean  v.  Hogg,  quoted  in/rot,  and  also  The 
Nathaniel  Hooper  (1830)  3  Sumn.  MSL 

Nor,  where  the  charter-party  places  the  ship  at 
the  disposal  of  the  charterer  for  a  certain  time,  but 
the  owners  are  to  appoint,  victual,  and  pay  the  mas- 
ter, officers,  and  crew  of  the  ship,  and  pay  all  ex- 
penses, except  those  for  coato,  pilotages,  port 
charges,  and  labor.  Sack  v.  Ford  (1862)  32  I«.  J.  a 
P.  N.  S.  12, 0  Jur.  N.8.750, 18 C.  B.  N.8.90. 

Nor  where  the  owner  navigates  the  ship  at  hto 
own  expense,  and  appoints  the  master.  Klelne  v. 
Catara  (1814)  2  Gall.  61. 

Nor  where  the  owners  reserve  the  right  to  fur- 
nish a  captain  to  command  and  run  a  steamboat, 
and  a  man  to  take  charge  of  the  barges  which  It  to 
to  tow.  Adams  v.  Homeyer  (1870)  45  Mo.  646, 100 
Am.  Dec.  891. 

A  simple  contract  for  the  use  of  a  steamer  for  a 
single  day  to  carry  excursionists  to  a  certain  place 
does  not  imply  that  the  exclusive  possession  of  the 
vessel  is  to  be  transferred  or  that  the  crew  become 
servants  pro  hac  vice  of  the  hirer,  in  such  a  sense  ss 
to  relieve  the  owner  of  responsibility  for  their  neg- 
ligence. Dean  v.  Hogg  a834)  10  Bing.  846,  4  Moore 
ft  S.  188.  The  contract  was  oontained  in  a  letter 
from  the  owner  to  the  hirer  in  these  terms:  "I 
note  the  A.  to  engaged  to  you  for  Richmond  or 
Twickenham,  at  the  hire  for  the  day  of  £5, 10s." 
The  court  said:  **Here  there  was  no  express  con- 
tract for  the  exclusive  possession  of  the  vessel  bv 
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Lewis.  And  there  oould  he  no  object  or  purpose 
in  oonslderiDflT  the  yenel  as  taken  out  of  the  pos- 
searion  of  the  owners,  and  put  into  the  possession 
of  Lewis.  All  that  the  defendant  Lewis  bargained 
for  was,  that  he  and  bis  party  should  be  carried  by 
the  captain  and  the  crew  on  board  the  Adelaide  to 
Richmond,  without  the  addition  of  stranffers;  and 
such  a  contract  mi^ht  be  well  carried  into  elTect, 
without  considering  the  possession  ohan^ed  from 
the  owners  to  Lewis.  The  captain  and  the  crew, 
who  continued  in  the  management  of  the  vessel, 
were  the  senrants  of  the  owners,  not  of  Lewis.  If 
any  injury  had  been  occasioned  by  the  vessel,  the 
owners,  not  Lewis,  would  have  been  answerable  for 
the  damages.  There  were  some  parts  of  the  vessel 
manifestly  not  In  the  possession  of  the  defendant 
Lewis*  and  some  parts  to  which  he  had  even  no 
right  of  access  or  entry,  such  as  the  parts  occupied 
by  the  crew,  and  room  containing  the  machinery, 
and  the  like.  If  the  captain  had  carried  goods  to 
Richmond  for  other  persons,  to  any  extent  short  of 
inoommodlug  the  defendant  Lewis  and  his  friends, 
the  defendant  could  not  have  prevented  it,  either 
by  removing  the  goods,  or  by  action  against  the 
owners,— all  which  considerations  tend  to  show  the 
possession  was  never  given  up.** 

Cnntrti,  it  would  seem  that  McDowell  v.  Homer 
Bamsdell  Transp.  Co.  aSM)  78  Hun,  288,  was  decided 
on  the  theory  that  the  charter  of  a  steamboat  for 
excursion  purposes  operates  so  as  to  transfer  the 
absolute  control  both  of  the  boat  and  of  the  crew 
to  the  charterer. 

The  charterer,  and  not  the  owner,  of  a  boat  and 
crew  hired  for  a  single  trip  on  a  canal  is  liable  as 
csrrier  to  the  shippers  who  contract  with  the  char- 
terer for  the  conveyance  of  the  goods.  Campbell 
V.  Perkins  (1863)  8  N.  T.  480,  distinguishing  Fenton 
V.  Dublin  Steam  Packet  Co.  (1888)  8  Ad.  ft  El.  886, 1 
Perry  ft  D.  108,  on  the  ground  that  the  Injury  there 
was  received  by  a  person  having  no  contractual 
relation  with  either  the  charterer  or  the  owner. 

On  the  other  hand,  unless  some  special  evidence  is 
Introduced  going  to  show  that  the  control  remains 
with  the  owner,  the  inference  is  that  one  who  takes 
a  vessel  at  a  Hxed  price,  and  employs  and  agrees  to 
pay  the  persons  engaged  in  navigating  her,  and  the 
running  expenses,  is  the  owner  pro  hoc  vice,  and 
responsible  for  negligence  or  misconduct  in  the 
navigation.  Sherman  v.  Fream  (1860)  80  Barb.  478. 
So  there  Is  a  transfer  of  the  possession  where  the 
charterer  is  to  purchase  cargoes  at  his  own  expense, 
to  victual  and  man  the  vessel,  and  pay  over  two 
fifths  of  the  net  profits  of  the  voyllge.  Ueynolds  v. 
Toppan  a810)  16  Mass.  870,  8  Am.  Dec.  110. 

So  where  a  penon  to  whom  a  barge  was  lent 
navigates  it  with  his  own  men,  the  owner  of  the 
barge  is  not  liable  for  their  negligence.  Scott  v. 
Scott  a816)  t  Stark.  488. 

So  the  conclusion  that  the  master  Is  in  possession 
of  a  cargo  ss  agent  of  the  charterers,  and  not  as  serv- 
ant of  the  owners,  is  warranted  where  the  char- 
terer has  the  power  of  appointing  him:  that  the 
freight  for  the  goods  is  to  be  paid  to  the  master  for 
the  charterers*  use,  no  provision  being  made  for 
iu  application  towards  the  payment  of  the  agreed 
price  for  the  hire  of  the  vessel;  and  there  is  nothing 
In  the  contract  that  indicates  any  intention  to 
make  the  delivery  of  the  cargo  depend  upon  the 
precedent  or  concomitant  payment  of  any  portion 
of  the  stipulated  price.  Belcher  v.  Capper  (1842)  4 
Mann,  ft  O.  BOe,  6  Scott,N.  R.  257. 

But  the  mere  fact  that  the  charterer  has  the 
power  of  ordering  where  the  vessel  shall  go  does 
not  make  him  responsible  for  supplies.  The  Great 
Bastem(1868)L.  R.2  Adm.  88, 17  L.  T.  N.  S.667. 

The  rationale  of  these  decisions  is  that  the  fact 
of  the  owner's  reserving  or  parting  with  the  power 
of  appointing  the  crew  indicates  that  he  intended 
to  keep  or  give  up  that  possession  of  the  ship, 
which,  in  the  nature  of  the  case,  he  can  exercise 
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through  them  alone,  the  actual  Issue  in  every  < 
being.  Which  of  the  two  parties  to  the  contract 
had  possession  and  care  of  the  vessel  by  their  serv- 
ants at  the  time  the  injury  was  indicted?  Fenton 
V.  Dublin  Steam  Packet  Co.  (1888)  8  Ad.  ft  El.  83M 
Perry  ft  D.  108. 

Or,  as  another  case  puts  it,  where  the  effect  of  the 
charter-party.is  that  the  shipowner  is  to  supply  the 
master  and  seamen,  and  to  have  through  them  the 
management  of  the  navigation,  they  must  be 
treated  as  his  servants,  not  only  as  between  him 
and  third  persons,  but  as  between  him  and  a  shipper. 
Omoa  ft  C.  Coal  ft  I.  CX).  v.  Huntley  (1877)  L.  R.  2  a 
P.  Div.  464, 87  L.  T.  N.  S.  184, 26  Week.  Rep.  676. 

A  letting  of  even  the  entire  capacity  of  a  ship 
will  not  amount  to  a  demise  unless  the  possession 
is  transferred  to  the  charterer.  The  Brie  (1860)  3 
Ware,  226. 

Not  infrequently,  however,  provisions  are  added 
which  corroborate  or  negative  the  Inference  drawn 
from  this  fact.  The  following  oases  will  serve  as 
illustrations: 

Where  the  charterer  hires  a  vessel  for  six  months 
with  the  option  of  retaining  her  six  months  louver, 
but  the  owners  are  to  keep  her  in  good  order,  and 
the  charterer  is  not  to  find  seamen,  ooal,  etc,  but 
to  pay  for  all  disbursements  in  these  and  other  re- 
spects, the  Implication  Is  that  the  owners  have 
their  own  engineer  and  servants  on  board,  and  that 
the  charterer  is  to  pay  for  them.  Fenton  v.  Dub- 
lin Steam  Packet  Co.  (1838)  8  Ad.  ft  Bl.  886, 1  Perry 
ft  D.  108. 

Stipulations  that  the  general  owners  shall  keep 
the  vessel  in  good  condltipn  during  the  existence 
of  the  charter,  and  receive  on  board  certain  goods 
at  the  request  of  the  charterer,  and  refuse  to  re- 
ceive other  goods  without  his  consent,  are  incon- 
sistent with  the  theory  that  the  charterer  is  special 
owner.  Leary  v.  United  States  (1871)  81  U.  S.  14 
Wall.  611, 20  L.  ed.  766. 

The  general  owner  remains  liable,  when  he  is  to 
appoint  and  pay  the  master  and  crew  and  provi- 
sion the  vessel,  is  to  retain  possession  of  her,  and  an 
exclusive  possession  and  right  to  her  cabin  and 
other  parts  for  the  accommodation  of  the  crew  and 
equipage,  and  is  to  receive  and  deliver  the  cargoes. 
The  Nathaniel  Hooper  (1880)  8  Sumn.  642,  per  Story. 
J.  (salvage  case).  Compare  Reed  v.  United  States 
(1870)  78  U.  S.  11  Wall.  681, 20  L.  ed.  220;  Hill  v.  The 
Golden  Gate  a866)  Newberry,  808. 

So,  where  the  general  owner  lets  the  vessel  to 
freight,  and  covenants  to  man,  victual,  and  navi- 
gate her  at  his  own  expense,  and  to  receive  on 
board  any  goods  tendered  by  the  charterer,  the 
charter-party  is  a  mere  affreightment  sounding  in 
covenant.  Marcardler  v.  Chesapeake  Ins.  Co.  (1814) 
12  U.  S.  8  Oanch,  80, 8  L.  ed.  481. 

But  the  mere  fact  that  by '  the  charter-party 
the  appointment  of  the  crew  and  the  navigation 
of  the  ship  are  reserved  to  the  owner  does  not 
charge  him  with  liability  for  the  expenses  inci- 
dent to  the  voyage,  such  as  light-house  toils,  where 
the  rest  of  the  Instrument  shows  that  the  posses- 
sion to  this  extent  is  retained,  not  to  restrain  or  in- 
terfere with  the  full  and  free  use  of  the  ship,  but 
as  subsidiary  and  subservient  to  that  use.  The  effect 
of  such  a  reservation  is  then  simply  that  the  serv- 
ices of  a  certain  number  of  persons  paid  by  the 
owners  are  hired  with  the  ship  itself.  Trinity- 
House  V.  Clark  a816)  4  Maule  ft  S.  288.  Lord  BUen- 
borough  said:  *'  It  is  the  same  thing  as  the  hire  of 
a  wagon  and  team  for  a  certain  term,  the  proprie- 
tor of  the  wagon  stipulating  that  the  wagon  should 
be  driven,  and  the  horses  taken  care  of,  by  his  own 
wagoner  and  boy,  whom  he  was  to  feed.  In  such  a 
case  it  could  hardly  be  made  a  question,  that  the 
wagon  and  team  were  in  possession  of  the  hirer, 
during  the  harvest,  or  whatever  the  term  might  be 
for  which  they  were  hired."  Compare  The  India 
a888)  Itf  Fed.  Rep.  262  (crew  appolntod^by  owner, 
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but  oharterar  given  entire  poMesslon  and  control 
of  ship). 

Coorenelj,  where  the  charterer  hat  the  **fuU 
and  absolute  control"  of  the  ship  during  the 
extotenoe  of  the  charter,  and  has  the  priyllege  of 
appointing  the  crew,  he  la  owner  pro  hae  vice,  and 
liable  to  one  of  the  crew  who  la  injured  by  the  ex- 
plosion of  a  boiler.  Poaey  t.  SoovUle  (1881)  10  Fed. 
Bep.  140. 

A  like  Inference  hat  been  drawn  where  the  con- 
tract la  to  man  and  victual  the  vesoel  and  navi- 
irate  her  free  of  expense  to  the  owners.  Perry 
T.  Osborne  (1887)  6  Pick.  422. 

And  where  the  charterer  Is  to  victual  and  man  the 
ship  and  have  the  possession  and  control  of  her. 
Holden  v.  French  (1878)  88  Me.  241  (wa«res). 

And  where  the  charterer  sails  the  vessel  on 
tharet.  hirlnir,  payior,  and  victuallinir  his  own 
crew,  and  paying  the  owners  one  half  the  net 
freight  remaiulnir  after  payin^r  the  port  charges. 
Thorp  V.  Hammond  (1870)  79  U.  8. 12  Wall.  408. 20  L. 
ed.419. 

Where  the  charterer  engages  to  victual  and  man 
the  tbip  and  pay  half  the  expensi*B  of  the  naviga- 
tion, the  profits  to  be  equally  divided,  the  fact  that 
the  letting  is  not  for  any  specified  period,  and  that 
the  owner  ia  to  be  answerable  for  one  man's  wages, 
will  not  make  the  charterer  any  the  less  owner  for 
the  voyage.  Cutler  v.  Wlnsor  (1828)  6  Pick.  88S,  17 
Am.  Dec.  886. 

Nor  are  clauses  providing  that  the  owner  shall 
pay  for  the  insurance,  maintain  the  vessel  in  an  ef- 
ficient state,  and  have  the  option  of  appointing 
the  engineer,  sufficient  to  negative  the  view  that 
there  is  a  demise  of  the  vessel,  where  the  contract 
also  provides  that  the  charterers  shall  man  and 
victual  the  vessel,  and  pay  all  wages  and  other 
chanret  of  the  navigation,  and  that  the  captain 
shall  be  under  the  direction  of  the  charterers  as  re- 
gards employment,  agency,  or  other  urrangementa. 
The  captain  under  such  circumstances  is  the  serv- 
ant of  the  charterers,  not  of  the  owner,  and  has  no 
authority  to  bind  the  latter  by  a  bill  of  lading. 
Baumwoll  Manufactur  Yon  Carl  Schelbler  v.  Fur- 
ness  [1892]  A.  C  8,  Affirming  Baumwoll  Manu- 
fiictur  Yon  Schelbler  v.  Gilchrest  [1802]  1 Q.  B.  268. 

A  proviso  In  a  charter-party  to  the  effect  that 
**the  captain  and  orew.although  paid  by  the  owners, 
shall  be  the  agents  and  servants  of  the  charterers 
for  all  purposes,  whether  of  navigation  or  other- 
wise, and  that,  in  signing  bills  of  lading,  he  should 
only  do  so  as  the  agent  of  the  charterers,  and  that 
the  charterers  would  indemnify  the  owner  against 
all  liabilities  arising  from  the  captain  signing  the 
bills  of  lading,"  is  merely  a  protection  to  the  own- 
ers, so  ftur  as  the  charterers  are  concerned,  but  not 
against  third  parties.  Manchester  Trust  v.  Fur- 
ne8S(1895)2Q.  B.639. 

Where  there  is  no  specific  allusion  to  the  ap- 
pointment of  the  crew,  the  question  whether 
there  has  been  a  retention  or  transfer  of  the 
possession  of  the  vessel,  carrying  with  it  the 
right  to  control  the  crew,  is  referred  to  the  con- 
sideration, whether  the  contract  requires  or  per- 
mits the  owner  or  the  charterer  to  do  such  things 
with  regard  to  the  ship  as  are  ordinarily  done,  or 
can  only  be  done,  by  one  having  the  right  of  pos- 
session. Thus,  the  liability  of  the  owner  is  super- 
seded where  the  hirer  it  to  use  and  sail  the  vessel 
*in  the  fishing  business"  without  any  expense  to 
the  owner.  MoLeUan  v.  Beed  (1853)  85  Me.  178  (sup- 
plies). 

And  where  the  charterers  agree,  not  only  to  pay 
the  charter  money,  but  also  the  charges  of  victual- 
ing and  manning,  and  all  other  charges,  and  finally, 
after  the  ship  has  performed  her  voyage,  to  deliver 
her  up  to  the  owner.  Drinkwater  v.  The  Spartan 
(1828)  1  Ware,  149. 

And  where  a  vendee  of  the  ship  is  to  employ  her 
in  the  fishing  trade,  and  be  chargeable  with  ail  ex- 
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penses,  the  former  owner  to  receive  th*  eaminsr^ 
for  the  purpose  of  paying  himself  the  price.  Win- 
sor  V.  Cutts  (1881)  7  Me.  261. 

And  where  the  hiring  is  **on  shares,"  the  hiror  to 
victual  and  man  the  vessel,  and  employ  her  In  ah  eh 
voyages  as  be  thinks  best.  Webb  v.  Peiroe  iiaiii  1 
Curt.  C.C.  104. 

And  where  the  hirer  it  to  take  a  schooner  and 
employ  her  in  freighting  and  fishing  for  the  seasou, 
and,  after  taking  out  of  the  gross  receipts  a  certain 
pereeutage  for  his  oommfsaions  and  port  charges, 
divide  the  remainder  between  himself  and  the 
owners.    Baker  v.  Huckins  (1858)  5  Gray.  60S. 

The  mere  fact  that  the  hirer  of  a  ship  on  aharea  ia 
to  take  the  outfit  and  supplies  from  the  owners  does 
not  change  the  rule.  Houston  v.  Darling  (1899)  16 
Me.  418. 

d.  Power  of  control  in  the  ease  of  veeselB  chartered  by 

the  state, 

tt  hat  been  held  not  to  be  a  mitdirection  to  tell 
the  jury  that  the  owner  of  a  transport  hired  by  the 
government  for  the  purpose  of  assisting  in  an  ex- 
pedition is  not  responsible  for  damages  caused  by 
handling  the  ship  in  obedience  to  the  orders  of  the 
naval  officer  in  command.  Hodgkinson  v.  Fernie 
(1857)  2  C.  B.  N.  8.  415, 28  L.  J.  a  P.  N.  S.  217, 8  Jur. 
N.S.818. 

In  Fletcher  v.  Braddlck  (1806)  2  Bos.  ft  P.  182,  the 
owners  were  held  liable  for  the  negligence  of  the 
crew  of  a  vessel  chartered  by  the  government,  al- 
though there  was  a  King's  officer  on  board  whose 
orders  the  captain  of  the  ship  was,  by  the  agree- 
ment, bound  to  obey,  and  although  the  court  was 
unable  to  decide  whether  the  stipulation  meant 
*^hat  the  officer  should  see  to  the  navigation  of  the 
ship,  or  only  direct  to  what  place  the  ship  should 
be  carried.*'  Lord  Tenterden's  apt  comment  on 
this  ruling  is  that  the  case  was  not  ripe  for  determi- 
nation, until  this  doubt  was  resolved.  See  Abbott, 
Shipping,  11th  Eng.  ed.  p.  56. 

In  The  Tasmania  (1888)  L.  B.  18  Prob.  Div.  110.  iE7 
L.  J.  Prob.  N.  S.  49, 59  L.  T.  N.  S.  263,  6  Asp.  M.  C.  305, 
Sir  James  Hannen  said  rather  siguiflcantly  that  it 
was  unnecessary  to  determine  whether  the  law,  aa 
laid  down  in  this  c-ase,  had  been  modified  by  Quar- 
man  v.  Burnett  and  the  decisions  following  it. 

e.  Biule  vjhere  the  charterer  is  the  captain  of  the  ^ip. 

The  principles  developed  by  the  foregoing  case* 
have  also  been  applied  in  numerous  instances  where 
the  captain  of  the  ship  is  himself  the  party  who 
contracts  fur  the  use  of  the  ship.  Owing  to  the 
special  relation  existing  between  the  oaptaln  and 
owner  irrespective  of  the  agreement  for  the  hiring 
of  the  ship,  the  presumption  is  against  the  theory 
of  a  demise,  and  the  general  owner  will  remain  lia- 
able  under  some  stipulations  which,  in  the  case  of 
a  stranger,  would  have  been  held  to  indioate  a  trans- 
fer of  the  possession. 

Thus,  an  agreemeni  by  which  the  one  who  has 
been  employed  as  master  at  standing  wages  Is  to 
take  the  management  of  the  ship  on  the  terms  that 
he  shall  pay  the  owner  one  third  of  the  profits,  is 
not  a  demise  of  the  ship  throwing  the  whole  respon- 
sibility on  the  master,  but  must  be  construed  either 
as  a  contract  for  services  to  be  compensated  out  of 
the  profits,  or  as  a  partnership,  and  upon  either 
theory  the  owner  will  be  liable  for  the  negligenoe 
of  the  master  in  the  navigation  of  the  ship.  Steel 
V.  Lester  (1877)  L.  B.  8  C.  P.  Div.  121, 47  L.  J.  C.  P.  N. 
S.  48, 88  L.  T.  N.  S.  642, 26  Week.  Bep.  212. 

Nor  is  an  agreement  between  the  owner  and  the 
captain  of  a  vessel  that  the  latter  shall  sail  the  ves- 
sel wherever  he  chooses,  be  at  liberty  to  take  and 
refuse  any  cargo,  engage  and  pay  the  men.  and  fur- 
nish all  requisite  supplies,  and  give  the  owner  one 
third  of  the  net  profits,  such  a  demise  as  will  ab- 
solve the  owner  from  liability  for  the  negligenoe  of 
the  captain.    Steel  v.  Letter  (187!^  L.  B.  S  C.  P.  Div. 
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121, 47  L.  J.  C.  p.  N.  8.  48, 86  L.  T.  N.  8.  MS, »  Week. 
Rep.  312. 

The  fact  that  by  the  charter-partjr  the  captain  Is 
to  man  the  ship  to  possibly  not  as  conclusive  a  test 
of  the  transfer  of  the  pof session  as  It  to  in  the  case 
of  a  stranger;  for  thto  to  hto  ordinary  function  as  a 
servant  of  the  owners.  The  principle  to  be  de- 
duced from  the  authorities  seems  to  be  that  such  a 
provision  will  not  warrant  the  inference  that  he  has 
exchanged  hto  position  as  servant  for  that  of  an 
independent  contractor,  as  long  as  the  other  pro- 
visions are  consistent  with  the  view  that  he  to  stipu- 
lating as  a  servant. 

Thus,  the  ireneral  owners  of  a  vessel  are  liable  for 
damages  sustained  by  the  failure  of  the  master  to 
fumtoh  proper  medical  care  to  one  of  the  crew, 
where  the  arrangement  between  the  owner  and  the 
master  to  that  he  to  to  sail  the  vessel  on  shares,  and 
attend  to  the  hiring  and  victualing  of  the  crew. 
Such  an  arrangement  merely  provides  a  mode  of 
paying  the  master  for  hto  services,  and  does  not  en- 
able him  to  dictate  the  voyages,  decide  as  to  cargo, 
fix  rates  of  fk^^ht,  and  absolutely  control  the  ves- 
sel to  the  exclusion  of  the  owners.  Scarff  v.  Met- 
calf  a887)  107  N.  Y.  211,  reviewing  the  earlier  New 
Tork  cases. 

So,  the  general  owners  remain  Itoble  as  carriers 
where  the  captain  to  to  victual  and  man  the  vessel 
and  have  one  half  the  freight  money  and  $5  for 
every  trip.  Bmery  v.  Hersey  (1887)  4  Me.  407,  16 
Am.  Dec.  268. 

And  where  the  agreement  to  to  employ  and  navi- 
gate the  ship,  and  victual  and  man  her,  apd  the 
hirer  to  to  be  entitled  to  retain  as  hto  compensation 
therefor,  and  for  hto  own  services  as  master,  one 
half  of  the  freight.  Arthur  v.  The  Cassius  (1841)  2 
Story,  81  (damages  to  shippers*  goods). 

The  agreements  referred  to  in  the  two  following 
rulings  would  apparently  have  been  held  inconsist- 
eot  with  the  theory  of  a  demise,  even  in  the  case  of 
a  stranger. 

Where  the  master  to  by  the  contract  to  receive 
half  the  earnings  for  his  services,  and  for  victual- 
inir  and  manning  the  ship,  and  paying  the  port 
chavges.  but  the  writing  which  embodies  the  con- 
tract contains  detailed  instructions  as  to  what  he  is 
to  do  in  naviirating  the  ship,  and  no  words  of  letting, 
he  to  to  be  regarded  as  the  servant  of  the  owners, 
not  the  owner  pro  hac  vice.  Latham  v.  Lawrence 
(1839)  13  Conn.  299. 

An  agreement  between  the  owner  and  master  of 
a  vessel  to  the  effect  that  the  former  shall  make 
contracts  for,  and  receive  the  freight  and  pay 
wharfage,  and  the  master  should  receive  a  share  of 
the  freight  money  and  pay  all  other  expenses,  and 
ihail  be  allowed  to  select  the  kind  of  employment 
for  the  vessel,  to  not  such  a  surrender  of  control  as 
to  make  the  master  owner  pro  hcui  vice,  Annett  v. 
Foster  (1865)  1  Daly.  603. 

Where  the  agreement  to  simply  to  navigate  the 
vessel  on  shares,  the  usage  of  the  port  to  which  the 
veesel  belongs  is  admissible  in  evidence  to  show 
where  the  agreement  amounts  to  a  letting  to  hire, 
or  the  appointment  of  a  master.  Thompson  v. 
Hamilton  (1882)  12  Pick.  425,  23  Am.  Dec.  819. 

The  following  cases,  on  the  other  hand,  will  show 
the  nature  of  the  provtoioos  which  have  been  held 
to  overcome  the  presumption  that  the  captain,  in 
his  dealings  with  the  owners,  acted  as  their  servant 
and  made  him  the  spectol  owner. 

Where  he  to  to  sail  the  vessel  on  shares  and  she 
is  under  hto  exclusive  control.  Somes  v.  White 
(1876)  85  Me.  54S,  20  Am.  Rep.  718. 

Where  the  vessel  is  let  to  him  at  a  specified  yearly 
rent,  to  be  used  and  employed  by  him  as  he  may 
think  proper,  and  the  owner  interferes  no  more 
with  the  management.  Frazer  v.  Marsh  (1810)  2 
(3ampb.  517, 18  East.  238. 

Where  he  to  to  sail  the  vessel  on  shares,  to  victual 
and  man  her.  to  go  wherever  he  chooses,  and  em- 
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ploy  her  in  such  ways  as  he  may  think  lit.  Webb  v. 
Peiroe  (18:>2)  1  Curt.  C.  C.  104  (supplies);  OUes  v. 
Vlgoreux  (1833)  85  Me.  800,  66  Am.  Dea  704  (sea- 
men's wages). 

Where  he  to  to  man  and  victual  the  ship,  pay  port 
charges,  and  employ  her  as  he  pleases.  Thompson 
V.  Snow  (1896)  4  Me.  284,  16  Am.  Deo.  208  (sup- 
plies). 

Where  he  to  to  have  the  vessel  fitted  where  he    • 
pleases,  and  have  the  Itoh  which  may  be  caught 
cured  by  whom  he  chooses.    Mayo  v.  Snow  (1864)  2 
Curt.  C.  C.  lOB. 

Where  he  to  to  victual  and  man'the  ship  at  hto 
own  cost  and  charges,  and  pay  a  fixed  sum  for  her 
use.  Hallet  v.  Columbian  Ins.  Co.  cl8U)  8  Johns. 
272. 

Where  he  is  to  man  and  victual  the  vessel,  and 
defray  all  expenses  during  tho  term  of  hiring,  pay- 
'Ing  for  the  use  of  her  one  half  of  the  earnings. 
Taggert  v.  Loring  (1820)  16  Mass.  886,  8  Am.  Deo. 
140. 

Where  he  to  to  victual  and  man  the  ship  at  hto 
own  expense,  and  it  to  stipulated  that  the  contract 
can  be  terminated  by  the  restoration  of  the  ship, 
or  by  the  Intervention  of  the  owners  at  the  end  of 
any  voyage,  but  not  while  he  to  conducting  any  one 
which  he  has  undertaken.  Thomas  v.  Osbom  (1856) 
60  U.  S.  19  How.  :S.  15  L.  ed.  634  (supplies). 

Where  he  charters  the  vessel  for  a  specified  period, 
agreeing  to  pay  all  bills  against  her.  keep  her  in 
good  repair,  and  deliver  her  up  in  good  order*  Mott 
v.  Kuckman  (1853)  3  Blatchf  .  71  (auppUes). 

vn.  PotUUm  of  mrvanU  of  raUroad  compania  which 
ar0  ftgUig  the  9afM  premteet. 

A  number  of  novel  and  somewhat  peculiar  prob- 
lems in  the  law  of  master  and  servant  have  arisen 
out  of  the  use  of  terminals,  Junction  stations,  and 
sections  of  track  by  two  or  more  railroad  com- 
panies. The  primary  question  suggested  by  these 
arrangements  to  whether  they  are  in  the  nature  of 
a  partnership,  entailing  the  usual  legal  conse- 
quences of  that  contract,  or  merely  agreements  for 
the  common  lise  of  the  premises,  leaving  the 
several  companies  subject  to  the  same  responsibil- 
ities and  entitled  to  the  same  immunities  as  other 
independent  concerns.  If  the  evidence  shows  that 
the  latter  of  these  alternative  hypotheses  expresses 
the  normal  relations  between  the  companies,  it  may 
still  be  necessary,  where  the  extent  of  the  liability 
of  one  of  them  to  a  third  person,  or  to  a  servant,  to 
In  question,  to  determine  whether  at  the  time  the 
accident  occurred,  there  was  a  temporary  transfer 
of  services  from  one  company  to  the  other. 

There  to  no  presumption  that  the  use  of  the  same 
premises  by  two  railroad  companies  creates  any 
closer  connection  between  them  than  that  which 
arises,  ipm  faeio^  between  any  Independent  parties 
who  enter  into  a  contract  which  involves  a  dealing 
with  the  same  property  for  the  purpose  of  forward- 
ing some  enterprise  in  which  both  are  interested. 
The  burden  of  pnoving  that  there  to  an  association 
between  them  amounting  in  law  to  a  partnership, 
rests  upon  anyone  whose  success  as  a  plaintiff  or 
a  defendant  depends  upon  the  existence  of  that  re- 
lation. Voee  V.  Lancashire  &  Y.  R.  Co.  (1858)  2 
Hurlst.  ft  N.  728, 27  L.  J.  Exch.  N.  8.  249.  4  Jur.  N. 
S.864. 

The  two  corporations  get  their  authority  from 
entirely  different  charterers,  are  doing  an  entirely 
different  business,  and  are  wholly  independent  of 
each  other  except  as  indicated  by  the  contract. 
Phillips  V.  Chicago  M.  ft  St.  P.  R.  Co.  (1885)  64  Wis. 
475. 

a.  RighU  of  third  per$on$, 

A  depot  or  track  used  in  common  by  two  char- 
tered companies,  though  belonging  to  one  of  them 
exclusively,  may  be  considered  as  belonging  to 
each  relaUvely  to  its  own  operation  sdiet  busmeM 
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Each  mugt  protect  Its  own  passengers  from  the 
other's  negUgenoe^  so  long  as  the  passengers  are  In 
their  proper  places,  but  not  when  they  are  not  in 
their  proper  places.  Central  R.  &  Bkg,  Co.  v.  Perry 
a8n)58aa.461. 

A  railroad  company  is  not,  under  the  ireneral  rule 
of  liability  for  the  negligence  of  parties  permitted 
to  use  its  tracks,  liable  for  negligence  of  an 
engineer  upon  a  private  furnace  track  which 
crosses  its  track.  Bunting  ▼.  Pennsylvania  R.  Co. 
(1888)  118  Pa.  20i  (no  cases  cited). 

The  employee  of  one  company  on  a  train  which 
is  being  hauled*  over  the  line  of  another  company 
by  virtue  of  an  agreement  which  gives  the  latter 
the  exclusive  management  of  the  train  and  its  crew 
are  the  employees  pro  hoc  vice  of  the  second  com- 
pany. Smith  V.  St.  Louis  ft  S.  F.  R.  Co.  (1885)  86 
Mo.  418. 

Where  a  third  person  is  suing  for  damages,  the 
mere  fact  that  the  act  which  caused  the  injury  was 
done  while  the  servant  was  engaged  in  performing 
services  on  the  platform  set  apart  for  the  licensee's 
business  will  not  prevent  a  recovery.  In  Self  v. 
London,  B.  ft  S.  C.  R.  Co.  (1880)  42  L.  T.  N.  S.  178. 44  J. 
P.  344,  plaintiff  traveled  with  a  Ucket  issued  by  the 
D.  company  over  defendant's  railway  in  a  carria«re 
belonging  to  the  D.  company.  By  the  defendant's 
act  of  Parliament,  the  D.  company  had  running 
powers  over  the  line.  By  one  section  of  the  act,  the 
defendant  was  to  receive  a  percentage  on  the  traffic 
receipts,  such  percentage  to  Include  the  cost  of  all 
services  connected  with  manning  the  lines,  use  of 
stations,  and  services  of  station  staff  necessary  for 
despatch  of  business  connected  with  the  traffic.  By 
another  section  the  other  company  were  bound  to 
provide  servants  for  certain  specified  purposes. 
The  plaintiff  was  injured  at  a  station  belonging  to 
the  defendants  by  the  negligence  of  a  porter  em- 
ployed on  a  platform  which  was  exclusively  allotted 
to  the  D.  company's  traffic.  It  was  held  that  the 
porter  was  acting  as  the  defendant's  servant,  and 
that  therefore  the  defendants  were  liable.  Bram- 
well,  L.  J.,  said:  **I  am  of  opinion  that  the  defend- 
ants are  liable.  The  porter  was  acting  as  their 
servant;  but  It  is  said  that  they  were  agents  for 
someone  else;  it  is  clear  they  would  be  liable  if 
they  did  it  themselves,  and  there  is  nothing  in  the 
act  to  show  that  they  are  not  liable  for  what  was 
done  by  the  porter.  It  is  not  necessary  to  say  any- 
thing as  to  the  London,  Chatham,  and  Dover 
Company's  liability,  but  there  is  some  force  in 
the  argument  of  [counsel]  as  to  that  part  of  the 
case,  and  my  impression  is  that  the  London,  Chat- 
ham, and  Dover  Company,  would  be  liable.  They 
undertook  to  carry  tlie  plaintiff,  and  their  agents 
did  not  give  the  pUlntiff  time  to  get  out,  the  result 
of  which  was  that  he  was  injured.  I  do  not  see  why 
there  should  not  tte  an  action  of  contract  against 
one  company  and  an  action  of  tort  against  the 
other."  Baggallay,  L.  J.,  thought  it  immaterial 
that  the  porter  was  doing  duty  for  the  second  com- 
pany at  the  time  the  accident  happeued.  Lord 
Coleridge  thought  that  it  was  only  in  the  case  re- 
ferred to  in  the  seoond  section  of  the  act,  that  the 
servants  were  to  be  provided  by  the  licensee  com- 
pany, and  that  there  was  therefore  nothing  in  the 
act  to  avoid  the  prima  facie  presumption  that  the 
porter  was  the  servant  of  the  company  owning 
the  Joint  station. 

b.  Rights  of  servantM, 
1.  Oeneraav. 
Most  of  the  cases  of  the  class  now  under  dlscus- 
rion  relate  to  the  liability  of  the  companies  for  in- 
Juries  to  their  servants.  Proof  that  the  contract  is 
one  which  makes  the  occupation  by  the  companies 
Joint,  may  inure.  It  will  be  observed,  either  to  the 
disadvantage  of  the  servant  by  leUlng  In  the  doc- 
trine of  common  employment,  or  to  his  advantage 
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by  giving  him  a  right  of  recovery  against  all  and 
each  of  the  companies. 

Where  a  servant  is  injured  while  performing  his 
duty  in  a  union  yard  kept  and  used  by  three  com- 
panies in  common,  if  the  injuries  resulted  from 
the  negligence  of  either  company,  ail  are  liable 
Jointly  and  severally.  Gulf,  C.  ft  S.  F.  R.  Co.  v. 
Dorsey  a886)  86  Tex.  148.  **Bach  defendant,**  said 
the  court,  "was  a  party  to  the  negligence  of  the 
other.  If  either  could  relieve  itself  of  the  duty  by 
a  contract  that  the  other  should  put  and  keep  in 
proper  condition  the  track  where  plaintiff  was  in- 
jured, no  such  contract  was  proved.  Under  the 
evidence,  the  track  was  the  track  of  appellant  as 
well  as  the  track  of  the  other  defendant.  It  was 
defective,  and  at  least  partly  caused  the  plaintiirs 
injury.  But  if  the  track  was  safe,  and  the  injury 
was  caused  solely  by  defects  in  the  cars  of  the  other 

defendant,  then . . .  both  defendants  were  liable 

The  appellant  is  the  last  of  the  three  masters  that 
could  escape  liability.  It  hired  the  plaintiff— its 
jrardmaster  directed  his  labors.  Betwixt  it  and 
him  the  relation  of  master  and  servant  waa  created 
by  express  contract.  That  relation  between  him 
and  the  other  companies  arises  by  inference  from 
the  service  and  the  connection  of  the  companies 
inter  ae.  .  .  .  But  it  is  Insisted  that  the  appellant 
was  not  the  plaintiff's  master  at  the  time  of  the  in- 
Jury.  The  plaintiff  was  doing  what  the  appellant 
employed  him  to  do.  The  master  cannot  escape  his 
liability  by  fixing  liability  upon  another.  Both  are 
charged.  But,  under  the  facts  presented  in  this 
record,  the  plaintiff  was  the  servant  of  all  the  oom- 
panies  interested  in  the  union  yard.  Each  of  them 
owed  him  the  duty  of  a  master.  The  duty  and  lia- 
bility would  be  delusive,  if  at  one  moment  the  em- 
ployee was  the  servant  of  one,  at  another  the  serv- 
ant of  another;  here  in  the  care  of  one,  and  there 
of  anothen  as  to  the  track,  dependent  upon  one 
company,  as  to  the  cars,  upon  another,  as  to  the 
movement  of  the  engine,  upon  a  third.  The  policy, 
which  requires  of  the  master  ordinary  care  would 
be  practically  without  sanction,  if  the  servant's 
remedy  was  hidden  in  such  a  labyilnth.** 

So,  where  a  railway  employee  is  employed  by  an 
association  of  companies  operating  a  system  of  lines 
and  they  all  contribute  towards  the  payment  of  his 
wages,  such  wages  constitute  a  part  of  the  running 
expenses,  and  the  association  owes  to  each  of  its 
employees  the  duty  of  seeing  that  the  track  which 
is  used  by  him  in  their  Joint  service  is  safe  and  in 
good  repisdr,  and  for  a  breach  of  that  duty  the  com- 
panies are  Jointly  and  severally  liable.  Wisconsin 
Cent.  R.  Co.  v.  Ross  (1892)  142  Dl.  9. 

So,  one  who  is  employed  as  switchman.  In  a  yard 
used  by  two  companies,  for  both  of  which  he  per- 
forms services,  and  each  of  which  pays  him  wages. 
Is  in  the  Joint  service  of  both  and  has  bis  election  to 
hold  one  or  both  of  them  responsible  for  the  neg-ll- 
genoe  of  either.  The  mere  fact  that  he  actually 
receives  his  wages  from  one  of  the  companies  is 
immaterial.  Vary  v.  Burlington,  C.  R.  ft  Jf .  R.  Co. 
(1875)  42  Iowa,  248. 

Proof  that  a  railway  track  or  yard  is  used  Indis- 
criminately by  several  companies,  and  that  the 
employees  have  at  different  times  within  a  few 
weeks  of  an  accident  been  paid  by  each  of  the  com* 
panics,  raises  a  fair  inference,  where  the  contract 
between  the  companies  is  not  put  in  evidence  and 
there  is  no  proof  of  Its  particular  nature,  that  they 
all  contribute  Jointly  to  keeping  it  in  repair,  so  as 
to  render  one  company  liable  for  the  death  of  a 
switchman  in  the  employ  of  another  company, 
caused  by  the  negligence  of  the  track  foreman  in 
failing  to  keep  the  track  in  repair.  Missouri  P.  R. 
Co.  V.  Bond  (1808)  2  Tex.  Qv.  App.  104. 

Two  railway  companies  Jointly  operating'  a  road 
under  one  superintendent  are  jointly  and  severally 
liable  for  injuries  to  a  fireman  employed  by  one  of 
them,  caused  by  the  negligence  of  such  sapaiin- 


1897. 


Hakdy  v.  SaxDDioi  Comtamt. 


61 


tendent  te  not  malntalnlnff  «  safety  switob  on  « 
ilde  track  on  a  tteep  down  v rade,  and  of  an  enir ineer 
of  the  company  not  employin^r  bim  in  running  his 
eoirlne  affalnst  can  on  such  side  track,  and  causing 
them  to  run  onto  the  main  track,  and,  after 
prooeedlnff  down  a  mountain  yrade  for  somedis- 
taDoe,  to  run  against  the  train  on  which  such  fire- 
man was  employed.  Galveston,  H.  &  S.  A.  R.  Co. 
r.  Croskell  a8M)  6  Tex.  Civ.  App.  160. 

In  Cruty  v.  Brie  R.  Co.  (I91i}  8  Thomp.  St  C.  244,  it 
was  laid  down  that  where  an  employee  of  a  railway 
oompany  fsengaired  in  inspecting  the  cars  of  aeon- 
nectlnff  railway  company,  upon  its  premises,  he  acts 
either  as  the  employee  of  bis  own  or  the  common 
employee  of  both  companies.  In  either  case  he 
sfliiimes  all  risks  incident  to  his  employment,  and 
cannot  recover  for  an  injury  caused  by  the  neffli- 
irent  operation  of  one  of  the  connectinflr  company's 
tralDS.  This  is  certainly  far  too  broad  a  position,  as 
it  takes  into  account  neither  the  possibility  that  the 
duty  of  the  companies  to  see  that  his  place  of  work 
was  safe  was  not  f ulttlled,  nor  the  possibility  that 
the  two  companies  were  entirely  disconnected,  and 
that  each  owed  to  the  servants  of  the  other  the  same 
duty  of  care  that  it  owed  to  strangers.  (See  the 
cases  cited  in  the  next  subsection.) 

S.  Defense  of  common  employment. 

The  mere  fact  that  there  is  a  Joint  use  of  premises 
by  two  or  more  railroad  companies  will  not  make 
their  respective  employees  coservants.  In  every 
esse  where  the  defense  of  common  employmeot  is 
relied  upon,  the  essential  point  is  whether  the 
service  itself  is  separate  or  Joint.  A  person  who  is 
the  servant  of  one  of  the  companies  only  is  entitled 
to  all  the  rights  of  a  stranger  as  regards  the  other 
companies.  Vose  v.  Lancashire  ft  T.  R.  Co.  (1858)2 
Hurlst.  ft  N.  728, 27  L.  J.  Bxch.  N.  8. 249. 4  Jur.  N.  & 
864,  where  a  car  repairer  in  the  separate  services  of 
one  oompany  was  allowed  to  recover  damages  from 
the  other  company  for  injuries  caused  by  its  failure 
to  give  proper  directions  to  its  servants  in  regard 
to  the  movement  of  its  trains.  To  the  same  elfect, 
see  Murphy  v.  New  York  C.  ft  H.  R.  K.  Co.  (1887)  44 
Hun,  241;  Sullivan  v.  Tioga  R.  Co.  (1887)  44  Hun,  804, 
AiBrmed  (1889)  112  N.  Y.  643. 

In  Warburton  v.  Great  Western  R.  Co.  a866)  L.  R.  2 
Bzoh.  80, 86  L.  J.  Bxch.  N.  8.  9,  15  L.  T.  N.  8. 861, 15 
Week.  Rep.  108. 4  Hurlst.  ft  C.  886,  the  plaintiff  was 
a  servant  in  the  employ  of  the  London  ft  North- 
western Railway  Company,  and  was  at  work  at  the 
Victoria  Station,  in  Manchester,  when  an  engine- 
driver  in  the  employ  of  the  defendants,  the  Great 
Western  Railway  Company,  having  entered  the  sta- 
tion, shunted  a  train  belonging  to  the  defendants 
from  one  part  of  the  station  to  another,  and  in  so  do- 
ing wasguilty  of  the  negligence  complained  of.  The 
stationwas  the  property  of  the  London  ft  North 
Western  Railway  Company,  and  was  used  in  com- 
mon by  the  plaintiff's  employers,  and  the  defend- 
ants, and  other  companies.  By  an  agreement  be- 
tween these  companies,  the  defendants*  engine 
driver  ought  to  have  awaited  a  signal  from  an  of- 
ficer of  the  London  ft  Northwestern  Railway  Com- 
pany before  he  shunted  the  train  into  the  siding; 
but  without  doing  so,  and  without  any  signal  at  all, 
be  shunted  the  train,  and  negligently  caused  the 
injury  in  question  to  the  plaintiff.  It  was  con- 
tended that  under  the  circumstances  the  plain- 
tiff and  the  engine  driver  must  be  taken  to  have 
been  servants  engaged  under  one  master,  in  one 
common  employment.  The  contention  did  not 
prevail,  the  court  saying:  **We  are  of  opinion  that, 
inasmuch  as  the  injury  sustained  by  the  plaintiff 
was  occasioned  by  the  servant  of  the  defendants, 
not  in  the  course  of  any  common  employment  or 
operation  under  the  same  master,  but  by  negligence 
in  the  discharge  of  his  ordinary  duty  to  the  defend  ■ 
ants  alone,  this  case  is  distinguishable  from  all 
which  have  been  decided  in  relation  to  the  above 
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doctrine  of  exemption,  and  that  therefore  this  ac- 
tion is  maintainable." 

Even  the  fact  that  there  is  a  so-called  '*Joint  sta- 
tion staff*'  and  that  the  servant  belongs  to  it.  is  not 
conclusive  evidence  that  he  is  the  servant  of  both 
companies  which  are  using  the  station.  This  doc- 
trine was  established  by  the  carefully  considered 
case  of  Swainson  v.  North-Eastem  R.  Co.  (1877)  L.  R. 
8  Bxch.  Div.  842,  47  L.  J.  Bxch.  N.  8.  872, 88  L.  T.  N. 
8. 201, 26  Week.  Rep.  413,  in  which  the  circumstances, 
as  stated  by  Pollock,  C.  B.,  were  as  follows:  "Two 
railway  stations,  the  one  belonging  to  the  Great 
Northern  Railway  Company,  and  the  other  to  the 
North- Eastern  Railway  Company,  abutted  upon 
each  other  and  were  approached  by  lines  of  rail, 
two  of  which  belonged  to  thetfe  companies,  the  en- 
trances to  or  exit  from  the  station  being  governed 
by  signals  and  points,  which  were  worked  by  signal- 
men, whose  duty  was  common  to  both  stations.  The 
deceased  man  Swainson  was  one  of  these  signalmen. 
.  .  .  He  was  engaged  and  paid  by  the  Great 
Northern  Railway  Company,  and  wore  their  uni- 
form, and  was  not  made  aware  at  the  time  of  his 
appointment  that  he  was  a  Joint  servant,  but  in 
fact  his  duty  was  to  attend  to  the  North-Bastem 
trains  as  well  as  the  Great  Northern  as  to  points 
and  signals,  when  any  engines  or  trucks  had  to  be 
transferred  from  the  rails  of  one  company  to  those 
of  the  other;  as  between  the  two  companies  Swain- 
son was  one  of  what  was  called  the  *Jolnt  station 
staff,'  all  of  whom  were  engaged  and  paid  by  the 
Great  Northern  Railway  Company.  The  cost  of 
their  salaries  was  treated  as  a  Joint  charge  and 
borne  equally  by  the  two  companies,  and  when 
Swainson  received  his  wages  at  the  end  of  each 
week,  he  signed  a  pay  sheet  which  was  headed 
'Great  Northern  Railway  Traffic  Department  Pay 
Bill,  Joint  Station  Staff.'  .  .  .  Swainson  in 
the  discharge  of  his  duty  was  standing  on  foot 
spaoe  between  the  Great  Northern  arrival  and 
the  North-Bastem  departure  lines.  A  North-Bast- 
em engine  came  towards  the  station  on  the  Great 
Northern  arrival  rails  with  some  Great  Northem 
coal  tracks,  and  Swainson  signaled  to  the  driver  to 
go  on  to  the  North-Bastem  departure  line.  The 
driver  obeyed  and  went  on  to  that  line  until  he 
passed  some  points,  when  he  reversed  his  engine 
and  backed  out  again,  having  a  van  before  the  en- 
gine, which  obscured  his  view  of  the  line.  Swain- 
son was  then  looking  in  the  other  direction  watch- 
ing a  train  oomlng  from  the  south,  and  failing  to  ob- 
serve the  engine  and  van  coming  out  he  was  struck 
by  the  step  of  the  van,  knocked  down,  and  killed.'* 
The  oondusion  arrived  at  by  the  court  of  exchequer 
in  view  of  this  state  of  facts  will  be  apparent  from 
the  following  extract  from  the  opinion  of  Pollock, 
C.  B.:  "The  deceased.  .  .  .  though  engaged  by  the 
Grea^  Northem  Company,  and  wearing  their  uni- 
form, was  one  of  a  Joint  staff,  and  for  four  years 
had  received  his  weekly  wages  as  such;  he  was 
therefore  practically  in  the  service  of  two  com- 
panies, who  quoad  his  service  and  employment  were 
partners.  But  further  than  this,  as  was  said  by 
Lord  Colonsay  in  Wilson  v.  Merry  (1868)  L.  R.  1 H. 
L.  Sc.  826, 19  L.  T.  N.  S.  80,  *we  must  look  to  the 
functions  the  party  discharges  and  his  position  in 
the  organism  of  the  force  employed,  and  of  which 
he  forms  a  ooustituent  part.*  Referring,  then,  to 
the  duties  of  Swainson  and  the  very  act  on  which 
he  was  engaged  at  the  time  of  his  death,  the  evi- 
dence shows  that  they  were  not  performed  as  serv- 
ant of  or  for  the  benefit  of  one  company  only,  but 
were  essentially  necessary  for  the  common  busi- 
ness of  both,  namely,  the  interchange  of  the  traffic 
between  the  two  stations."  A  different  view  of 
the  facts,  however,  was  taken  by  the  court  of  ap- 
peaL  '*The  defendants."  said  Bramwell,  L.  J. 
**were  not  in  any  manner  the  masters  of  Swainson; 
it  is  true  that  he  was  one  of  the  Joint  station  staff: 
and  he  was  bound  to  discharge  son 
igitized  by^ 
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tbelr  benefit;  but  tbejr  could  five  him  orders  only 
by  permisfiion  of  the  Great  Northern  Railway  Com- 
pany. Again,  could  the  defendants  have  sustained 
an  action  against  Swainson  for  Incompetence  in  the 
discharge  of  his  duties  whereby  they  suffered  dam- 
age? It  is  plain  they  could  not.  It  may  seem 
strange  that  if  there  had  been  a  partnership  be- 
tween the  defendants  and  the  Great  Northern  Rail- 
way Company  as  to  the  business  carried  on  at  the 
Joint  station,  neither  company  would  have  been 
liable  for  the  injury  done  to  their  servants,  and  it 
may  be  argued  that  the  only  difference  between  a 
partnership  and  the  mode  of  conducting  the  busi- 
ness in  the  present  case  is  one  of  form,  but  the  an- 
swer Is,  that  in  the  case  of  a  partnership,  8wainson 
would  have  been  entitled  to  a  remedy  atraiost  the 
defendants  in  the  event  of  the  nonpayment  of  his 
wages:  and  though  in  point  of  fact  this  may  not 
have  been  a  great  advantage,  yet  the  principle  re- 
mains the  same.  It  may  be  said  that  in  working 
the  signals  for  the  defendants*  engine  be  was  a  vol- 
unteer working  for  both  companies  and  was  in 
a  common  employment  with  the  driven  but  I  do 
not  think  that  contention  would  be  well  founded: 
it  would  resemble  the  case  where  a  carman  receiv- 
ing cotton  was  injured  by  the  negligence  of  the 
servants  of  the  brokers  employed  In  delivering  it, 
and  it  was  held  that  the  brokers  were  liable  for  the 
carman  and  the  servants  of  the  broker  were  not 
under  the  same  control,  and  were  not  members  of 
a  oommonestablisbment;  the  work  was  Joint,  but  the 
employment  was  different.  [Abraham  v.  Reynolds 
aseO)  6  Hurlst.  &  N.  148,  0  Jur.  N.  8.  58, 8  Week. 
Rep.  181.]  Moreover,  in  the  present  case,  Swain- 
son. at  the  moment  when  the  accident  happened, 
was  no  longer  engaged  in  a  common  employment 
with  the  driver  of  the  defendants'  engine."  Brett, 
L.  J.,  said:  **I  think,  however,  that  the  plaintiff  In 
the  present  case  is  entitled  to  recover,  because  at 
the  time  of  the  accident  the  deceased  was  not  in 
a  common  service,  nor  engaged  in  a  common  em> 
ployment  with  the  driver  of  the  engine,  nor  en- 
gaged In  a  Joint  operation.  I  think  that  the  author- 
ities bear  out  the  proposition  laid  down  in  the  ex- 
chequer division  that,  in  order  to  give  rise  to  the 
exemption,  there  must  be  a  common  employment 
and  a  common  maaten  it  is  not  necessary  that 
there  should  be  a  common  service  for  a  definite 
time  or  at  fixed  wages;  for  the  exemption  exists 
in  the  case  of  volunteers  and  of  other  persons, 
where  plainly  there  has  been  no  contract  for  pay- 
ment; a  volunteer  puts  himself  under  the  control 
of  another  person,  and  in  respect  of  that  other 
person  he  is  for  the  time  being  in  the  position  of  a 
servant.  For  the  defendants  it  was  not  denied  that 
this  doctrine  is  well  established,  but  it  was  con- 
tended that  the  driver  of  the  engine  and  the  de- 
ceased were  oollaborateurs.  To  a  certain  extent  I 
should  agree  with  the  argument;  but  the  question 
is.  Did  the  deceased  adopt  such  terms  of  service  as 
placed  him  under  the  orders  of  the  defendants?  If 
he  did  I  think  that  would  be  sufficient  to  exempt 
them  from  liability.  That  Swainson  became  their 
servant  pursuant  to  contract  could  not  be  main- 
tained; the  only  circumstance  giving  color  to  such 
an  argument  was  his  signature  to  oertain  pay- 
sheets;  but  that  is  clearly  insuflicient  to  constitute 
him  the  defendants'  servant.  It  was  contended 
that  as  regards  the  use  of  the  station  the  two  rail- 
way companies  were  practically  partners;  I  can- 
not come  to  the  conclusion  that  they  were:  there- 
fore no  contract  existed  between  Swainson  and  the 
North-Bastern  Railway  Company,  and  he  was  serv- 
ant to  the  Great  Northern  Company  alone.  Then 
did  he  adopt  such  terms  of  service  as  placed  him 
under  the  orders  of  the  defendants?  If  the  ques- 
tion had  been  properly  raised,  it  might  have  be- 
come  necessary  to  consider  whether  In  signaling 
the  defendants*  engine  to  move  from  the  Great 
Northern  rails  he  did  adopt  the  terms  of  such  a  serv- 
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Ice;  but,  at  all  events,  he  ceased  to  be  under  tbs 
orders  of  the  defendants,  when  he  had  finished 
with  the  operation  of  signaling;  and  I  donht 
whether  he  was  under  their  orders  even  whilst  en- 
gaged in  that  operation.  What  was  the  state  of 
affairs  when  the  accident  happened?  The  train 
had  been  changed  from  the  Great  Northern  line  on 
to  the  North- Eastern  line;  Swainson  then  had  noth- 
ing further  to  do  with  the  North-Eastern  line:  he 
was  acting  solely  on  behalf  of  the  Great  Northern 
Railway  Company  and  was  not  assuming  to  act 
upon  behalf  of  the  North-Eastern  Railway  Com- 
pany. Upon  the  other  hand,  the  driver  of  the  en- 
gine was  solely  under  the  control  of  the  defend- 
ants. It  seems  to  me  that  the  two  men  were  st  rang- 
ers to  one  another  and  not  fellow  servant?.** 

Another  important  case  on  this  aspect  of  the 
jtubject  is  Smith  v.  New  York  &  H.  R.  Co.  0^59)  Ifl 
N.  Y.  137, 75  Am.  Dec.  805,  where  it  was  held  that  an 
engineer  upon  the  train  of  a  licensee  is  not  a 
fellow  servantof  a  switchman  In  the  employ  of  the 
licensor.  Grover,  J.,  said:  **The  presumption  from 
the  facts  of  this  case  Is,  that  the  defendant,  for  a 
compensation  therefor,  gave  the  New  York  &  New 
Haven  Company  the  right  of  running  trains  over 
Its  tracks,  and  agreed  to  provide  switchmen  and 
flagmen  to  attend  upon  such  trains.  The  switch- 
men and  flagmen  furnished  by  the  defendant  for 
this  purpose  were  in  no  sense  the  servants  of  the 
New  York  &  New  Haven  Railroad  Company.  The 
defendant  would  be  liable  to  that  company  for  their 
negligence.  This  case  does  not,  therefore,  come 
within  any  of  the  adjudged  oases  establishing  the 
.  .  .  rule  [as  to  coservice].  I  think  it  is  not  em- 
braced by  any  of  the  reasons  upon  which  it  is 
founded.  One  is  to  secure  vigilance  and  care  by 
each  servant  in  the  discharve  of  bis  duty  to  bis  em- 
ployer. Whatever  Importance  may  be  attached  to 
this  is  inapplicable  to  this  case.  Another  is  to  pro- 
tect the  employer  from  the  great  hazards  to  which 
he  would  otherwise  be  exposed:  and  still  an  )ther, 
that  the  servant  may  provide  against  risks  of  this 
character  by  his  contract.  This  case  does  not  fall 
within  either.  The  deceased  was  as  much  a 
stranger  to  the  defendant  as  any  passenger  In  the 
train  run  by  him,  and,  I  think,  entitled  equally 
with  them  to  protection  against  the  negliirence  of 
the  defendant  or  its  servants."  Seldon,  J.,  gave  his 
opinion  as  follows:  "It  is  obvious  that  this  doc- 
trine has  no  application  whatever  to  the  case.  The 
rule  applies  only  where  the  action  is  brought  for  an 
injury  to  a  servant  or  agent  against  the  principal 
by  whom  such  servant  was  himself  employed. 
There  Is  no  pretense  that  the  deceased  was  In  the 
employment  of  the  New  York  St  Harlem  Railroad 
Company  against  whom  this  action  Is  broug'ht.  I  f 
the  defendants  are  right,  then  both  he  and  the 
switch  tender  whose  negligence  caused  the  injury 
were  servants  of  the  New  York  it  New  Haven  Rail- 
road Company,  and  not  of  the  defendants.  Had 
the  action  been  against  that  oompany,  the  ques- 
tion as  to  the  applicability  of  the  doctrine  referred 
to  might  arise,  but  here  it  cannot.  As  between  the 
deceased  and  the  defendants,  no  such  relation  as 
that  of  master  and  servant  existed.  The  queetion 
between  them,  therefore,  is  the  same  as  if  the  de- 
ceased had  been  a  passenger  upon  the  train  to 
which  the  accident  occurred,  and  the  defendants 
can  only  succeed  by  showing  that  the  switch  tender 
was  not,  at  the  time  of  the  accident,  their  servant, 
in  such  a  sense  as  to  render  them  responsible  to 
any  third  person  for  his  negligence.  .  .  .  The 
ACt  of  March  2e.  1848,  authorizes  the  New  York  & 
Vew  Haven  Railroad  Company  to  run  their  csra 
upon  a  section  of  the  defendaut's  road,  upon  auch 
terms  as  may  be  agreed  upon  between  the  two  com- 
fianies.  The  precise  nature  of  the  arrangement 
made  pursuant  tu  this  statute  does  not  appear. 
But  it  is  shown  that  all  the  switchmen  and  flagmen 
^ho  attended  to  the  txtAnd^Ahe  New  York  * 
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New  Hatch  Railroad  Oonii>aD7  upon  that  aectlOD 
of  the  defendanu'  road  were  employed  by  the  de- 
fendants; from  wbloh  it  it  to  be  Inferred  that  the 
ooDtnict  between  the  two  companies  was  such  that 
the  New  York  &  New  Haven  Bailroad  Company  had 
Dothinff  to  do  with  the  selection  and  payment  of  this 
clan  of  employees.  Of  course,  therefore*  as  between 
that  company  and  the  defendants,  the  latter  would 
be  KftpoDSible  for  the  character  and  conduct  of  such 
employees,  who,  under  such  circumstances,  must 
be  regarded,  as  to  all  intents  and  purposes,  their 
•enraots  and  scents,  and  not  those  of  the  New 
Haven  Company,  between  whom  and  the  em- 
ployees no  privity  of  contract  whatever  existed.  If, 
then,  there  wasnothinffin  the  relations  of  these 
two  compnnies  to  prevent  the  defendnnts  from  t>e- 
Ing  liable  directly  to  the  New  Haven  Company  for 
the  negrligence  of  this  class  of  agents,  much  less 
can  they  exempt  themselves  from  responsibility  to 
third  persons." 

80,  where  an  agreement  is  made  between  two 
companies  by  which  one  obtains  the  rijrht  to  ope- 
rate Its  trains  upon  the  other's  track,  and  the  In- 
tention of  tbe  parties,  as  gathered  from  the  agree- 
ment. Is  that  the  licensor  Is  to  keep  in  its  own 
hands  the  possession  and  control  of  the  road  and 
of  its  servants  and  agents  therein,  as  if  no  such  ar- 
rangement had  been  msde,  the  servants  of  tbe  II- 
opnsor  do  not  become  the  fellow  servants  of  those 
of  the  licensee,  in  regard  to  what  is  done  while  tbe 
licensee's  trains  are  making  their  trips  over  the 
road.  Sawyer  ▼•  Kutland  &  B.  R.  Co.  (1865)  27  Vt. 
no. 

To  tbe  same  effect,  see  Snow  v.  Housatonlc  R.  Co. 
(1864)  8  Allen,  441,  85  Am.  Dec.  7S0,  referring  to  a 
case  put  by  way  of  illustration  In  Farwell  v.  Bos- 
ton &  W.  R.  Corp.  4  Met.  49.  88  Am.  Dec.  839;  Rt 
Central  Vermont  R.  Co.  a88l)54  Vt.  200;  Catawlssa 
H.  Co.  V.  Armstrong  0865)  49  Pa.  186.  (The  act  of 
18«,  to  be  referred  to  hereafter,  was  passed  in  con- 
sequence of  this  decision.    See  ifi/ro,  X.  b.) 

Similarly,  a  switchman  hired  and  paid  by  the 
leasee  of  a  railroad  company,  and  under  the  exclu- 
sive direction  of  its  superintendent,  is  not  a  fellow 
servant  with  an  engineer  in  the  employ  of  another 
company  which  uses  the  road  Jointly  with  such 
lessee  under  an  agreement  that  it  shall  pay  a  stipu- 
lated proportion  of  the  rental  and  expense  of  main- 
taining the  road,  including  the  wages  of  switchmen 
snd  other  ser\'aot«,  such  maintenance  to  be  under 
the  control  of  the  lessee  company,  notwlthstand- 
mg  a  provision  that  each  company  should  be  re- 
sponsible for  the  acts  of  the  employees  only  when 
engaged  In  such  company's  business.  Strader  v. 
New  Tork,  L.  B.  &  W.  U.  Co.  (1895)  86  Hun,  018. 

It  is  Immaterial  for  the  purposes  of  the  general 
rule  that  both  companies  employ  the  same  person 
ss  superintendent.  Galveston,  H.  &  8.  A.  R.  Co.  v. 
Cruskell  (1891)  6  Tex.  av.  App.  160. 

On  the  other  hand,  where  one  railroad  company 
leases  of  another  its  track,  the  lessee's  trains  run- 
ning subject  to  the  control  oT  the  lessor,  the  em- 
ployees of  the  two  companies  are  to  be  regarded  as 
the  fellow  servants  of  the  lessor.  Chicago,  B.  ft  Q. 
R.  Ca  V.  Clark  (1878)  2  111.  App.  606. 

So,  arallroad  company  running  its  train  over  the 
track  of  another  is  not  liable  for  the  death  of  a  con- 
ductor of  the  latter  through  a  collision  due  to  the 
negligence  of  the  employees  on  its  train  In  overtak- 
ing a  train  upon  which  such  employee  was  conduc- 
tor, where  the  management  of  Its  train,  tbe 
mannerof  its  operation,  and  the  speed  at  which  It 
runs,  sre  under  the  control  of  the  latter  company. 
Atwood  V.  Chicago,  R.  L  ft  P.  R.  Co.  (1896)  72  Fed. 
Rep.  447. 

So,  a  flagman,  while  flagging  the  trains  of  a  com- 
pany having  running  powers  over  the  line  of  his 
genenl  employer,  is  the  coservaot  pro  hoe  iHee  of 
tbe  trainmen  of  the  licensee,  where  the  agreement 
87L.R.A. 


between  the  two  companies  Is  that  the  trains  of  the 
licensee  shall  be  under  tlie  control  of  a  conductor 
in  the  employ  of  the  licensor  and  subject  to  Its  rules 
and  regulations.  Mills  v.- Orange,  A.  ft  M.  B.  Co. 
(1876)2MacArth.814. 

A  person  sent,  for  the  purpose  of  seeing  to  the  un- 
loading and  return  of  cars,  with  a  train  which,  on 
permission  obtained  by  tbb  shipper,  goes  over  the 
track  of  another  company,  is  an  employee  of  the 
original  carrier,  and  the  other  company  is  not  1  table 
to  him  for  any  injury  not  caused  by  a  defective 
track  or  some  negligence  on  the  part  of  its  servants. 
He  cannot  recover  against  that  company  for  an  in- 
Jury  occasioned  solely  by  a  defect  in  the  trucks  of 
a  car  belonging  to  his  own  employer.  KiUian  v. 
Augusta  ft  K.  R.  Co.  (1887)  79  Oa.  284. 

In  Texas  ft  P.  R.  Co.  v.  Easton  (1888)  2Tex.Civ.App.« 
878,lt  was  held  that  an  engineer  in  the  employ  of  one 
railway  company  was  not  a  fellow  servant  0/  an 
engineer  In  the  employ  of  another  company  owning 
a  Joint  track  used  by  both  companies  and  operated 
under  the  orders  of  the  latter  company's  despatcher 
and  superintendent,  so  as  to  prevent  his  recovery 
for  injuries  due  to  the  negligence  of  the  latter 
company's  engineer  in  disregarding  an  order  of 
the  despatcher  ss  to  where  to  meet  the  injured 
engineer's  train.  The  court  said:  **The  fact  that 
the  plaintiff  was  subject  to  the  orders  of  his 
musters,  the  receivers,  and  by  virtue  thereof  to 
the  control  of  tbe  superintendent  or  despatcher 
of  the  Texas  ft  Pacific  Railway  Company,  indi- 
cates  that  such  superintendent  was,  pro  hoc  vice^ 
tbe  representative  of  the  reoeivers,  rather  than 
that  the  plaintiff  was  the  servant  of  the  Texas 
ft  Pacific  Railway  Company.  The  appellant  In  sup- 
port of  the  proposition  referred  to  dtes  the  cases 
of  Oulf ,  C.  ft  S.  F.  R.  Co.  V.  Dorsey  (1886)  66  Tex.  148, 
and  Missouri  P.  R.  Co.  v.  Jones  (1889)  75  Tex.  151. 
We  think  both  these  cafes  clearly  distinguishable 
from  the  present  case.  There  the  plaintiff  was  en- 
gaged in  the  general  service  of  both  the  railway 
companies  involved.  Here  the  plaintiff  was  the 
servant  only  of  the  reoeivers  of  the  Missouri,  Kan- 
sas, ft  Texas  Railway  Company.  While  the  track  on 
which  appellee  was  operating  the  train  of  the  re- 
ceivers was  Jointly  used  by  them  and  tbe  appellant 
the  plaintiff  was  in  no  sense  the  servant  of  appel- 
lant. No  contract,  express  or  implied,  was  shown  to 
exist  by  which,  as  a  servant,  he  owed  it  any  duty 
whatever.  He  was  held  to  obey  the  orders  of  the 
train  despatcher  of  the  appellant,  not  because  the 
train  despatcher  was  the  employee  of  the  appellant, 
but  because  by  arrangement  between  the  appellant 
and  the  receivers  Mr.  Polhemus  became  their  train 
despatcher  also.  The  plaintiff,  in  reoeiving  orders 
from  the  train  despatcher  mentioned,  is  presumed 
to  have  been  acting  in  obedience  to  the  commands, 
of  the  receivers,  between  whom  and  himself  alone 
a  contractual  relation  is  shown  to  have  existed." 

According  to  a  Pennsylvania  case,  the  fact  that 
a  trainman  hired  by  one  company  is  bound,  while 
on  the  road  of  tbe  other  company,  to  ot>ey  the  or- 
ders of  a  conductor  in  the  employ  of  the  latter,  and 
follow  the  signals  of  its  engine,  will  not  make  him 
the  servant  pro  hoc  vice  of  the  second  company. 
Smith  V.  Northern  a  R.  Co.  (1861)  1  Pearson  (Pa.) 
243:  but  this  case  is  opposed  to  the  weight  of  au- 
.thority,  unless  the  court  intended  (which  is  not 
manifest)  to  rely  on  tbe  theory  of  a  merely  limited 
control.    See  the  cases  next  cited. 

In  the  nature  of  the  case,  arrangements  which 
contemplate  the  occasional  use  of  a  road  by  another 
company  must  involve  the  exercise  of  a  certain 
measure  of  control  by  the  proprietor  company  over 
the  movements  of  the  licensee's  trains.  Upon  no 
other  conditions  could  regular  and  safe  transporta- 
tion be  secured.  The  proprietor  company,  therefore, 
may  exact,  and  the  servants  of  the  licensee  company 
may  render,  obedience  to  directions  and  rules  having 
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tbta  end  in  view,  without  creating  between  them 
the  relation  of  master  and  servant  pro  tempore. 
Hence  we  find  it  laid  down  that  the  fact  that  the 
trainmen  of  a  company  having  running  powers  over 
another  company's  line  are  required  to  obey  the 
rules  and  regulations  prescribed  by  the  ireneral  man- 
airer  of  the  licensor  for  both  companies,  and  are 
bound  to  comply  with  the  special  orders  of  the  li- 
censor's authorized  agents,  will  not  make  such 
trainmen  fellow  servants  of  the  licensor's  em- 
ployees. Phillips  V.  Chicago,  M.  ft  St.  P.  R.  Co. 
(1885)  64  Wis.  475. 

The  doctrine  is  developed  at  great  length  in 
Sullivan  v.  Tlogra  K.  Ck).  (1889)  112  N.  Y.  643,  where 
the  contention  was  that  the  trainmen  of  a  company 
which  had  the  right  to  use  another's  jrard  were  co- 
servants  of  the  latter's  employees  while  in  the 
yard.  The  court  said:  **The  persons  in  charge  of  the 
defendant's  enirine,  the  engineer  and  fireman, 
were  not  in  any  sense  coemployees  of  the  plain- 
tiff. The  evidence  fails  to  show  that  at  the  time 
of  the  accident  he  was  in  a  common  service  or  en- 
gVLged  in  a  common  employment  with  them.  He 
was  in  the  service  of  the  New  York,  Lake  Erie,  & 
Western  Railroad  (}ompany;  they  were  in  the  serv- 
ice of  the  Tioga  Railroad  Company.  Their  neg- 
ligence was  not  one  of  the  risks  which,  by  virtue  of 
his  contract  of  service,  he  had  taken  upon  himself. 
He  was  at  no  time  under  the  authority  of  the  de- 
fendant, nor  in  any  respect  its  servant.  He  neither 
owed  service  to  it,  nor  did  he  render  it.  On  the 
other  hand,  neither  the  engineer  nor  fireman  owed 
any  duty  to  the  Ne#  York,  Lake  Erie,  A  Western 
Railway.  It  is  true  that  company  owned  the 
track  and  the  defendant  used  it  upon  necessary  oc- 
casions. But  the  defendant,  and  so  the  defendant's 
servants  in  charge  of  its  engine,  used  it  as  licensees 
under  such  reg-ulations  as  were  imposed  as  con- 
ditions of  use,  not  of  serjrice.  The  intestate  was, 
in  respect  to  his  employment,  a  stranger  to  the  de- 
fendant. He  was  merely  at  work  in  a  yard  to 
which,  by  permission  of  his  employer,  the  defend- 
ant by  its  servants  had  access.  He  was  removing 
ashes  from  the  pit,  they  running:  an  engrlne  over  a 
part  of  it  to  reach  the  turn-table;  and  the  duties 
of  each  were  so  limited.  Neither  was  responsible 
to  the  master  of  the  other  for  the  manner  of  per- 
formance. There  was  no  common  master,  and,  al- 
though, having  resrard  to  the  place  of  service, 
they  were  neifrbbors,  they  were  not  coservants. 
Bach,  therefore,  is  entitled  to  protection  against 
the  negligence  of  the  other." 

Under  a  contract  providing  that  the  conductors 
of  coal  traics  running*  over  another  company's  line 
shall  be  under  the  control  and  subject  to  the 
orders  of  the  superintendent  of  the  licensor,  and 
that  the  coal  trains  are  to  be  on  the  time  tables 
of  the  licensor,  the  business  of  each  remains  en- 
tirely separate,  and  the  men  on  the  coal  trains  are 
not  in  defendant's  employ  or  in  its  business.  This 
situation  is  not  affected  by  the  fact  that  the  same 
person  is  greneral  manager  of  both  roads,  and  one 
person  is  superintendent  of  both  on  the  division 
on  which  the  injury  was  received,  nor  by  the  fact 
that  the  superintendent  sometimes  discharge  de^ 
linquent  employees  on  coal  trains,  and  put  others  in 
their  places,  where  it  also  appears  that.this  was  only 
done  when  the  men  had  violated  the  rules  of  the 
road  and  the  occasion  had  arisen  while  the  train  was 
on  his  division.  Tiemey  v.  Syracuse,  B.  ft  N.  Y. 
R.  Co.  asOS)  85  Hun,  146. 

Where  a  switchman  is  under  the  orders  of  one 
only  of  the  companies  using  the  same  station,  he 
does  not  become  a  fellow  servant  of  the  other 
companies  for  the  reason  that,  during  ahuntinfr 
operations,  he  may  attend  to  suggestions  which 
may  be  made  on  their  behalf  in  regard  to  the  per- 
formance of  his  work.  Swainson  v.  North-Eastem 
R.  Co.  (1878)  L.  R.  8  Bxch.  Div.  341, 47  L.  J.  Exch.  N. 
S.  372, 88  L.  T.  N.  8. 201,  26  Week.  Rep.  413. 
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The  mere  face  that  the  yard-master  of  a  com- 
pany to  which  the  servants  of  another  company 
are  delivering  cars  for  transportation  indicates  the 
siding  upon  which  the  cars  are  to  be  placed  does 
not  make  the  servants  of  the  first  company  coserv- 
ants of  the  servants  of  the  second  as  to  acts  done 
for  the  purpose  of  completing  the  delivery.  Van- 
natta  v.  Central  R.  Co.  (1898)  154  Pa.  282. 

VIII.  Pogilion  of  servant  toorkina  for  connecting 
carriers. 

Cases  which  resemble  in  some  respects  those  re- 
ferred to  in  the  preceding  subdivision,  but  differ 
from  them  in  one  Important  feature,  v/2.,  that  a 
common  use  of  premises  is  not  necessarily  involved, 
are  those  which  treat  of  the  relation  of  service 
arising  out  of  arrangements  between  connecting 
carriers  for  the  purpose  of  facilitating  transporta- 
tion over  a  route  of  which  each  operates  a  section. 
Such  an  agreement  without  more  does  not  make 
an  employee  of  one  of  the  roads  the  fellow  serv- 
ant of  an  employee  of  another  one.  Philadelphia, 
W.  ft  B.  R.  Co.  V.  State  a882)  56  Md.  872.  Nor  is 
there  any  such  unity  in  fact,  or  legal  identity,  be- 
tween a  connecting  railroad  company  and  steam- 
boat company,  as  will  render  their  respective 
employees  servants  of  a  common  master,  where 
the  two  corporations  are  entirely  separate  and 
distinct  fares  and  freights  are  charged  for  tlie 
carriage  of  passengers  and  goods,  although  each 
sells  tickets  over  the  route  of  the  other,  and 
the  money  so  received  is  divided  between  them  in 
a  certain  ratio.  Carroll  v.  Minnesota  Valley  R. 
Co.  (1868)  13  Minn.  80,  97  Am.  Dec  221.  Such  ar- 
rangements,  however,  may,  under  certain  circum- 
stances, constitute  a  partnership,  and  whether 
this  is  their  effect  must  be  determined  by  the  ordi  • 
nary  principles  applicable  to  that  contract.  The 
question,  therefore,  need  not  here  be  considered 
in  detail,  but  the  following  cases  may  be  noted: 

Where  the  agreement  betwe<''n  the  owners  of 
two  connecting  steamboats  is  simply  that,  if,  at  the 
end  of  the  season,  the  net  earnings  of  either 
shall  exceed  those  of  the  other,  the  excess  is  to 
be  divided,  there  is  no  such  Joint  ownership  of 
the  earnings  as  will  make  the  owners  partners. 
The  claim  of  either  to  a  share  of  the  profits  fs  a 
claim  against  the  other  personally,— a  right  to 
demand  that  he  shall  pay  over  one  half  of  the 
amount  of  the  excess.  Fay  v.  Davidson  (1868)  18 
Minn.  623. 

On  the  other  hand,  the  carriers  will  be  liable, 
where  they  have  a  vested  interest  in  the  earnings  be- 
fore any  division  takes  place.  Ck>nnollyv.  David- 
son a860)  16  Minn.  519.  2  Am.  Rep.  154.  A  case  on 
the  border  line  is  Cobb  v.  Abbot  (1833)  14  Pick. 
289,  where  the  agreement  was  that  two  proprietors 
of  connecting  coaches  should  furnish  and  maintain 
horses  and  coaches,  and  receive  the  money  paid  Tor 
the  transportation  of  passengers  between  B.and  H., 
and  that  the  other  should  do  the  like  between  W. 
and  H.,  and  they  had  hired  the  driver  to  drive  all  tlie 
way  from  B.  to  W.  and  back,  for  a  certain  sum  per 
mon th,  and  perquisites.  It  was  held  that  they  were 
Jointly  liable  for  the  value  of  a  package  intrusted  to 
an  absconding  driver  in  the  employ  of  one  of  them. 
*'  It  should  seem  in  the  outset,"  said  the  court, 
"that  there  was  but  one  enterprise,  namely,  to 
run  a  line  of  stage  coaches  from  Barre  to  Worces- 
ter and  back.  The  contract  between  the  defend- 
ants was  not  a  stipulation  that  one  would  run 
coaches  one  part  of  the  way,  if  the  other  would 
the  other  part;  but  it  seems  to  have  t>een  a  joint 
undertaking,  and  the  advertisement  was  of  a 
stage  coach  running  from  Worcester  to  Barre  and 
back.  Each  of  the  defendants  was  at  the  expense 
of  supporting  the  line  at  one  end  of  the  route; 
and  if  the  arrangement  had  been  to  divide  the 
profits  equally  or  proportionabiy,  there  would 
have  beeij  a  partnership,  fi^fiJ^f^fiAh^  doubt 
igitized  by ' 
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Does  it  make  «  difference  that  tbejr  divided  the 
profits  aocordinir  as  they  were  earned  at  each  end? 
Tbe question  is  not  without  difficulty,  but  on  the 
vbole,  we  think  they  must  be  considered  so  far 
ioiotljr  concerned  as  to  be  Jointly  liable  for  this 
diirer's  act  in  this  particular  instance.  They 
Jointly  hired  him,  and  for  a  Joint  object;  and  the 
well-manafllnflr  of  the  business  at  one  end  of  the 
line  was  of  importance  to  the  other.'* 

Tbe  mere  fact  that  one  of  two  partners  in  the 
business  of  public  carrier  over  a  ^Iven  route  finds 
the  horses  and  hires  and  pays  the  drivers  on  one  of 
tbe  stages,  and  the  other  partner  does  the  like  upon 
tbe  other  stage,  will  not  enable  either  partner  to 
escape  liability  for  the  negligence  of  the  servants 
of  the  other.  Weyland  v.  Elklns  (1816)  Holt,  227, 1 
Stark.  272. 

The  ftict  that  one  person  is  employed  by  two 
others,  and  has  a  claim  against  them  Jointly,  is  not 
decisive  so  far  as  their  liability  to  third  persons 
is  concerned.  Tbe  right  to  hold  them  both  for 
compensation  is  not  inconsistent  with  the  theory 
tbat  he  may  be  in  their  several  employment  at  dif- 
ferent Umes.    Ck)bb  v.  Abbot  (1803)  14  Pick.  289. 

The  liability  of  all  the  members  of  an  association 
of  carriers  for  a  loss  on  any  part  of  the  entire 
route  over  which  it  does  business  attaches,  whether 
tbey  have  or  have  not  any  direct  interest  in  the  in- 
strumentalities used  on  that  part  of  the  route 
where  the  lorn  occurred.  Fairclilld  v.  Slocum  (1888) 
19  Wend.  a». 

For  a  case  in  which  there  was  held  to  be  no  tem- 
porary transfer  of  services  from  one  connecting 
railroad  company  to  another,  see  Vannatta  v.  Cen- 
tral R.  Co.  (18BB)  154  Pa.  282,  [fiupra,  II.  c]. 

IX.  Relation  between  a  lessor  or  lleenmr  and  the 
servants  of  the  lessee  or  iicensee. 

Under  ordinary  circumstances  the  employees  of  a 
lessee  or  licensee  are  not  servants  of  the  lessor  or 
licensor  in  such  a  sense  that  he  is  liable  to  third  per- 
sons for  their  negligence.  Clark  v.  Chicago,  B.  ft 
Q.  R.  Co.  0879)  92  III.  43;  Felton  v.  Deall,  22  Vt.  170, 
54  Am.  Dec.  61;  Ladd  v.  Chotard  (18i4)  Minor  (Ala.) 
386;  Norton  v.  WIswall  (1858)  26  Barb.  618;  Blackwell 
V.  WIswall  a855)  24  Barb.  365.  Bee  also  McAdam, 
Land,  ft  T.  p.  607;  Woodfall,  Land,  ft  T.  *735. 

The  following  passage  from  the  opinion  in  Nor- 
ton V.  WIswall,  supra^  may  be  cited  as  a  clear  sum- 
mary of  the  principles  underlying  this  theory:  **I 
am  not  able  to  see  how  any  person  can  be  made  re- 
sponsible for  a  particular  transaction,  or  the  conse- 
quences flowing  from  It,  unless  he  had  been  in  some 
way  pereonally  engaged  In  it,or  been  instrumental  in 
bringing  it  about,  or  the  relation  between  him  and 
the  person  who  inflicts  the  injury  complained  of 
be  that  of  partner,  or  master  and  servant,  or  some 
other  involving  the  principle  of  agency.  Where 
one  Is  the  master  or  principal  of  another,  he  Is  re- 
sponsible for  bis  acts,  within  the  scope  of  his  em- 
ployment, because  he  has  conferred  authority  upon 
I  be  latter  to  do  the  act,  and  because  he  has  the 
power  and  the  legal  right  to  control  his  conduct. 
Where  one  is  the  partner  of  another,  he  is  liable 
for  his  acts  within  the  scope  of  the  partnership, 
because  he  has  agreed  to  be  so,  and  because  the 
very  nature  and  object  of  this  relation  imply  that 
each  acts  with  the  authority  and  assent  of  the 
other.  But  where  the  parties  stand  towards  each 
other  simply  in  the  light  of  contracting  parties, 
hsving  no  relation  towards  each  other  which  draws 
Into  operation  the  principle  of  agency,  the  rule 
does  not  apply .  Such  Is  the  condition  of  lessor  and 
leasee.  The  lessee,  for  the  time  being,  takes  the 
place  and  assumes  the  duties  and  obligations  of  the 
lessor.  He  is  a  substitute  for  the  lessor.  He  acts 
Independently  of  him.  He  cannot  be  controlled  by 
him.  He  has  an  agreement  under  which,  in  con- 
sideration of  a  stipulated  compensation,  he  Is,  for 
the  time  being,  clothed  with  the  rights  and  respon- 


•ibillties  of  the  lessor.  The  lessee  of  a  bouse  or  a 
farm  is,  during  the  continuance  of  the  lease,  owner 
—at  least  quasi  owner.  He  has  the  rights  of  owner. 
The  lessor  cannot,  without  his  consent,  set  foot 
upon  tbe  premises.  The  lessee  of  a  ferry  has  simi- 
lar and  equal  rights.  By  the  very  terms  and  legal 
effect  of  the  lease  the  lessor  is  displaced  from  the 
possession  and  temporary  ownership  of  the  ferry. 
He  cannot  run  it.  He  cannot  control  it.  He  can- 
not give  directions  in  regard  to  it.  He  has  no  more 
rights  in  regard  to  it  than  a  third  person.  To  at- 
tempt to  take  possession  or  to  exercise  control,  or 
to  give  directions,  would  be  to  make  him  a  usurper, 
an  intrudei^a  trespasser.  How  then  can  he  be  lia- 
ble for  the  acts  of  the  lessee?  The  servants  of  the 
lessee  are  not  his  servants.  He  cannot  control 
them.  He  cannot  give  them  orders  which  they  are 
bound  to  obey.  They  owe  no  allegiance  or  servioe 
to  him.  Having  no  power  over  them,  and  having 
conferred  no  authority  upon  them,  he  is  not  re- 
sponsible for  their  acts.  He  stands  in  no  relation 
to  them  which  makes  applicable  to  him  the  maxim 
resptnide<U  tiupeiior" 

Where  the  plaintiff's  right  to  recover  damages 
from  a  railroad  company  dependa  upon  whether 
the  relation  of  master  and  servant  existed  be- 
tween him  and  the  defendant  at  the  time  of  the 
accident,  and  the  defense  is  that  the  railroad  com- 
pany before  that  time  had  surrendered  the  lease 
under  which  it  was  operating  the  road,  when  the 
plaintiff's  services  were  first  engaged,  any  circum- 
stance which  tends  to  show  that  no  surrender  had 
in  fact  taken  place,  and  that  the  defendant  was  in 
control  of  the  premises  on  which  the  injury  was  re. 
oelved,  is  admissible  as  evidence.  Accordingly,  the 
tickets  and  lists  of  officers,  agencies,  and  stations, 
purporting  to  have  been  issued  by  the  defendant, 
and  the  folders,  and  the  words,  marks,  and  signs 
on  the  bulletin  boards,  are  competent  testimony  of 
the  existence  of  the  relation.  Southern  Pac.  Go.  v. 
Wellington  (1896)  (Tex.  Civ.  App.)  36  S.  W.  1114. 

The  ordinary  rule  is  superseded,  where,  although 
the  property  and  privileges  of  a  company  have  been; 
placed  under  the  entire  management  of  a  lessee^ 
who  binds  himself  for  all  loss  resulting  from  the 
acts  of  persons  employed  by  him,  the  lessor  has 
settled  with  and  paid  the  lessee  a  stipulated  salary 
as  its  steward.  Thompson  v.  New  Orleans  ft  C.  B. 
(».  (1855)  10  La.  Ann.  408. 

In  Driscoll  v.  Norwich  ft  W.  R.  Co.  a894)  65  Conn« 
230.  it  was  held  by  a  divided  court  tbat  an  author- 
ized lease  of  the  property  and  franchises  of  a  rail- 
road company  does  not  relieve  it  from  liability  for 
tbe  negligence  of  the  servants  of  the  lessee  in  oper- 
ating trains,  where  the  lease  binds  tbe  lessor  to 
maintain  Its  corporate  organization,  and  requires 
that  the  lessee's  managing  agent  shall  be  a  person 
satisfactory  to  itself,  and  that  its  own  treasurer 
shall  collect  the  money  received  from  the  operation 
of  the  road,  and  pay  over  the  net  balance  to  the 
lessee.  Three  of  the  Judges  thought  that  these 
provisions  indicated  an  intention  to  preserve  an  ab- 
solute control  over  the  business  of  the  road.  The 
other  two  took  tbe  position  that,  as  the  lease  ex- 
pressly gave  the  lessee  the  exclusive  right  to  em- 
ploy and  control  all  the  servants  engaged  in  the 
operation  of  the  road,  and  to  control  the  business 
done  on  the  leased  property,  the  prima  facie  con- 
struction of  the  instrument  was  that  the  lessee 
must  be  liable  for  the  manner  in  which  the  busi- 
ness was  conducted  by  its  employees.  The  pro- 
visions relied  on  by  the  majority,  it  was  considered, 
were  deslKued  merely  for  the  protection  of  the  in- 
terests of  the  lessor,  and  could  not  reasonably  be 
construed  as  reserving  to  the  lessor  a  power  to  con- 
trol the  operation  of  the  road  and  the  servants  en- 
gaged therein.  We  have  no  hesitation  in  saying 
that  we  think  the  view  of  the  minority  the  oorreot 
one.  Not  on  ly  does  the  other  theory  seem  objection- 
able as  resting  on  i 
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tion  of  the  lease,  but  it  Is  running  counter  to  tbe 
entire  rationale  of  the  principle  of  rcifpondeat  mi- 
perior  to  maintain  that  a  person  can  be  liable  for 
tbe  acts  of  tho#e  whom  be  does  not  control. 

As  tu  the  mcidttlcatiun  of  these  ffeneraJ  principles 
in  the  case  of  persons  exercising  franchises,  see 
infra,  XIII. 

X.  Position  of  tervanU  delivering  or  receiving  goods 
elsewhere  than  at  their  employer's  jpiaeeof  buninen. 

a.  Oeneraay. 

A  common  incident  of  business  is  that  an  em- 
ployer dele^tes  a  servant  to  deliver  groods  upon  or 
i«move  them  from  the  prem lac's  of  another.  Such 
work  is  very  apt  to  Involve  the  exercise  of  a  certain 
amount  of  control  on  the  part  of  the  owner  of  the 
premises,  or  of  co-operation  between  his  servants 
and  the  deletrated  servant. 

Prima  facie,  one  who  is  delivering  roods  which 
his  employer  has  sold  to  the  owner  of  the  premises 
where  they  are  delivered  is  not  the  servant  of  the 
owner.  He  stands  towards  the  owner  precisely  as 
any  t>ther  person  stands,  who.  In  consequence  of  his 
business  wants,  has  occasion  to  visit  the  milL 
Wadsworth  v.  Duke  (1873)  60  Oa.  91.  In  that  case 
it  was  denied  that  the  doctrine  of  common  employ- 
ment was  applicable  under  such  circumstances. 

Compare  Kowalewska  v.  New  York,  L.  B.  &  W. 
B.  Co.  (1898;  72  Hun,  811,  where  it  was  held  that  an 
employee  of  a  railroad  company  eniraffed  in  shovel- 
ing coal  out  of  cars  of  another  company  delivered 
upon  the  trestle  of  the  former,  is  not  a  fellow  serv- 
ant with  the  employees  of  the  latter  engaged  in 
delivering  such  cars. 

To  justify  the  inference  of  a  transfer  of  services 
under  such  circumstances,  there  must  be  some  evi- 
dence tending  to  show  a  transfer  of  the  power  of 
control.  Hence,  whether  the  occupant  of  a  store 
shall  be  held  llabl^  for  the  negligence  of  a  coal 
dealer's  teamster  in  leaving  a  coal-hole  open  so 
that  the  plaintiff  fell  into  It  depends  upon  whether 
such  occupant  had  *'the  right  to  direct  or  control 
the  mode  or  manner  of  the  delivery  of  the  coal." 
Clapp  V.  Kemp  (1877)  122  Mass.  481  (approving  of  in- 
struction based  on  the  phrase  within  the  quotation 
marks). 

The  servant  of  a  drayman  who  is  sent  by  his  mas- 
ter to  convey  goods  from  a  warehouse  does  not  be- 
come the  servant  pro  hoe  vice  of  the  warehouseman 
merely  k>ecause  he  assists  them  in  loading  the  goods 
on  the  dray.  Abraham  v.  Reynolds  (1860)  5  Hurlst. 
ftN.148.6Jur.  N.  S.  63,  8  Week.  Rep.  181.  *»Ifthe 
master/*  said  Watson,  B.,  **had  been  injured,  no 
doubt  he  could  have  recovered.  The  plaintiff  was 
tbe  servant  of  Jump,  the  carter,  not  the  servant  of 
the  defendants.  Tbe  defendant  had  no  control  over 
him.  As  to  the  case  alluded  to,  of  a  ship  coming 
into  or  going  out  of  a  dock,  when  the  mariners  have 
to  throw  off  or  make  fast  a  rope;  if  by  the  negli- 
gence of  either  party  the  rope  flies  and  breaks  the 
leg  of  one  of  the  other  party,  can  it  be  said  that  the 
mariners  and  dock  laborers  are  both  servants  of  the 
same  person?  They  are  persons  doing  work  for  a 
common  object,  but  not  under  the  same  control,  or 
by  the  same  orders.  To  hold  that  the  rule  applies 
to  such  a  case  would  be  extending  the  doctrine  in 
question  further  than  any  case  has  yet  carried  it.** 
**I  desire,*'  said  Martin,  B..  ''to  confine  my  Judg- 
ment to  the  case  immediately  under  our  considera- 
tion. The  subject  is  one  of  great  dilBculty.  This, 
however,  is  like  the  case  where  a  farmer's  servant 
is  delivering  corn  at  the  warehouse  of  a  com 
merchant;  if  the  farmer's  servant  below  is  injured 
by  tbe  negligence  of  the  corn  merchant's  servant 
above,  no  reason  can  be  assigned  why  an  action  for 
compensation  should  not  be  maintainable." 

Similarly,  tbe  fact  that  a  servant  sent  to  take 
charge  of  goods  after  they  have  been  unloaded  from 
a  vessel  helps  on  the  work  of  unloading  will  not 
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make  him  a  coservant  of  the  crew.    Anderson  v. 
Boyer  (1897)  13  App.  Div.  258. 

In  Rourke  v.  White  Moss  Colliery  Co.  (1876)  L.  R. 
1 C.  P.  Div.  566, 36  L.  T.  N.  8. 160,  the  Judges  seemed 
to  b*f  strongly  inclined  to  the  opinion  that  Abraham 
V.  Reynolds  (1860)  5  Hurlst.  ft  N.  143,  6  Jur.  N.  S.  53, 
8  Week.  Rep.  181,  was  not  correctly  decided  on  the 
facts,  but  it  seems  to  be  quite  consistent  with  the 
evidence  that  the  drayman  rendered  his  asaistanoe 
as  the  servant  of  his  regular  employer,  and  submit- 
ted to  the  directions  of  the  warehouseman  only  to 
such  an  extent  as  was  necessary  for  the  proper  per- 
formance of  the  Joint  work. 

To  the  principle  already  commented  upon  more 
than  once  [see  supra,  V.  b,  8,  and  cross  refer- 
ences], that  the  exercise  of  a  partial  control  is 
not  sutflcient  to  show  a  transfer  of  services,  may  be 
referred  the  ruling  that  a  railroad  engineer  engaged 
in  delivering  coal  to  a  coal  company  on  the  latter*s 
dock,  under  the  directions  of  the  latter's  agent  as  to 
when  and  where  the  coal  shall  be  dumped  and  what 
cars  shall  be  brought  in  and  taken  out,  but  not  en- 
gaged exclusively  in  doing  its  work,  or  hired  or 
borrowed  by  it  from  the  railroad  company,  is  not  a 
fellow  servant  of  one  exclusively  in  the  employ  of 
the  coal  company  upon  such  dock.  Central  R.  Co. 
V.  Stoermer  (1802)  1  U.  S.  App.  276,  61  Fed.  Kep.  518. 

So,  the  servants  of  one  of  two  connecting  railroad 
companies  do  not,  when  delivering  oars  in  another 
yard,  become  the  f  ^ow  servants  of  the  servants  of 
the  latter  for  the  reason  that  its  yardmaater  indi- 
cates the  particular  siding  on  which  the  cars  are  to 
be  placed.  Yannatta  v.  Central  B.  Co.  (1803)  164  Pa. 
2G2. 

The  mere  fact  that  a  person  from  whose  premises 
articles  are  being  removed  by  the  servant  of  an- 
other gives  such  servant  permission  to  effect  the  re- 
moval in  a  certain  manner  does  not  produce  a 
transfer  of  services  pro  hoc  vice.  Hence  a  porter 
sent  by  a  purchaser  of  a  heavy  article  to  transport 
it  from  the  seller's  store,  and  using  appliances  of 
the  seller,  with  his  permission,  for  the  purpose  of 
lowering  it  from  the  loft,  acts,  in  so  doing,  as  the 
servant  of  tiie  seller,  who  is  therefore  liable  for  an 
injury  caused  by  the  porter's  negligence.  Stevens 
V.  Armstrong  (1852)  6  N.  Y;  435. 

So,  a  storekeeper  does  not  become  liable  for  tbe 
acts  of  a  person  in  the  general  employment  of  one 
who  has  purchased  articles  at  the  store  merely  by- 
reason  of  the  fact  that  he  gives  the  servant  permis- 
sion to  throw  the  articles  from  an  upper  window 
into  the  street.  To  affect  him  with  such  liability  it 
must  be  shown  that  be  directed  the  buyer's  serv. 
ant  as  to  the  manner  of  throwing  the  goods  out  of 
the  window.  McCullough  v.  Shoneman  0884)  105 
Pa.  169, 51  Am.  Bep.  104.  The  court  reasoned  thus : 
**There  are  three  facts  here  about  which  there  can 
be  no  dispute:  (1)  The  building  in  which  the 
paper  was  stored  belonged  to  defendant  Shone- 
man; (2)  he  had  sold  the  rags  to  Hemingway, 
who  was  to  take  them  away ;  and  (8)  Dickson  and 
Williaros,  the  two  men  who  went  to  Shonemao*s 
store  for  that  purpose,  were  the  servants  or  agents 
of  Hemingway,  and  were  in  his  employ  at  the  time 
the  accident  occurred.  When,  therefore,  Dickson 
and  Williams  called  at  Shoneman's  store,  and  were 
shown  the  paper,  and  instructed  to  take  it  away, 
there  was  a  delivery  in  law  and  in  fact  to  Heming-- 
way;  the  title  passed  to  him,  and  the  mere  fact  that 
it  was  still  on  Shoneman's  premises  would  not 
make  him  responsible  for  Uie  conceded  negligence 
of  Hemingway's  servants  in  removing  it,  unless  he 
(Shoneman)  in  some  way  interfered  with  or  directed 
the  manner  of  said  removal.  Did  he  do  so?  Tbe 
whole  case  narrows  down  to  this  single  point.  It  is 
alleged  that  he  either  directly,  or  through  the  boy 
that  be  sent  up  with  the  men,directed  the  bales  to  be 
thrown  out  of  the  window.  Granted.  But  he  did 
not  direct  the  men  to  throw  them  upon  the  heads 
of  passersby.  They  might  have^  been  thrown  out 
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with  perfect  nfety,  and  had  been  upon  former 
occaaionB.  Had  he  directed  the  men  to  take  them 
down  Uie  stairway,  and  an  accident  had  occurred, 
would  he  have  been  reaponaibie?  This  is  not  pre- 
tended, yet  there  would  be  as  much  reason  to  hold 
bim  in  the  one  case  as  in  the  other.  Sboneman  had 
no  reason  to  suppose  that  the  bales  would  be 
thrown  out  of  the  window  carelessly,  so  as  to  in- 
jure anyone.  He  had  given  no  such  direction,  and  he 
was  not  responsible  for  the  manner  of  the  removal, 
for  the  reason  that  the  property  was  no  longer  his, 
and  the  men  were  not  in  his  employ.  All  that 
Sboneman  did  was  to  point  out  the  place  of  exit 
from  his  premises,  and  surely  a  property  owner 
may  do  this  without  making  himself  liable  for  the 
DeKligence  of  another  man's  servants  in  the  man- 
ner of  the  removal  of  the  articles." 

On  the  other  hand,  the  porters  of  a  ootton  mer- 
chant who  convey  cotton  to  a  warehouse  and  pile 
it  under  the  direction  of  the  person  in  charge  of 
the  warehouse  as  keeper  are,  as  respects  the  act 
of  piling,  the  servants  of  the  keeper  and  of  the 
owner  of  the  warehouse,  and  not  of  their  general 
employer.  Murphey  v.  Gavalli  (1864)  3  Hurlst.  ft  C. 
ift2. 34  L.  J.  Exch.  N.  S.  14, 10  Jur.  N.  S.  It07. 18  Week. 
Rep.  166.  It  was  pointed  out  by  Plgott,  B.,  that  a  dif- 
ferent case  would  have  been  presented  if  the  ware- 
bouse  people,  instead  of  controlling  the  mode  in 
which  the  bales  of  cotton  were  piled,  had  let  a 
certain  space  in  the  warehouse  to  the  ootton  mer- 
chant; for  there  would  then  be  a  duty  on  the  per- 
lon  sent  to  deposit  the  goods  to  deposit  them  care- 
fuUy. 

The  principle  already  noticed  (supra,  11.  c.)  that 
the  question.  Whose  work  was  the  servant  doing? 
sometimes  furnishes  the  readiest  means  of  asoer- 
taining  which  of  two  persons  possesses  the  power 
of  control.  Is  especially  useful  in  dealing  with  cases 
of  this  type,  as  the  following  rulings  will  show: 

The  superintendent  of  a  petroleum  company  who 
is  left  by  a  railroad  company  In  exclusive  control 
i  of  a  car  for  the  purpose  of  filing  it  with  oil  becomes 
the  sgent  of  the  railroad  company  pro  hae  viee^  and 
the  company  is  liable  for  anything  which  he  does 
within  the  general  scope  of  his  powers  in  using  and 
moving  the  car  so  as  to  facilitate  the  loading 
I  thereof.  Oil  Creek  A  A.  River  B.  Co.  y.  Keighron 
Om)  74  Pa.  310. 

An  employee  of  a  coal  company  is  not  a  volun- 
teer assuming  all  the  risks  in  climbing  upon  an 
empty  box  car  to  fasten  the  brake,  for  the  purpose 
of  preventing  it  from  being  driven  against  a  car 
which  his  employer  is  loading  by  other  cars  negli- 
gently  switched  by  the  railway  company  upon  the 
Mme  track  at  a  high  rate  of  speed.  Weatherford, 
M.  W.  ft  N.  W.  R.  Co.  V.  Duncan  (1895)  10  Tex.  Civ. 
App.  479. 

One  employed  by  another  having  a  contract  to 
furnish  a  railway  company  with  wood,  who  sus- 
tains injuries  while  assisting  the  company's  brake- 
man  in  pushing  cars  loaded  with  the  wood,  owing 
to  the  brakeman's  negligence,  is  not  a  fellow 
Krrant  of  the  brakeman  so  as  to  preclude  a 
recovery,  where  he  is  acting  in  furtherance  of  his 
master's  business  and  not  merely  as  an  acoommo- 
dstlon  to  the  brakeman.  Bonner  v.  Bryant  (1890)  1 
Tex.  Civ.  App.  289. 

A  servant  acts  for  his  own  employer,  and  not  as  a 
Tolnnteer,  when,  as  the  agent  of  a  consignee,  he 
receives  cars  from  a  railroad  company  near  the 
scales  of  his  employer,  instead  of  on  them,  where 
be  might  have  required  the  company  to  place  them, 
and  Is  not,  while  spotting  such  cars,  a  fellow-servant 
with  a  brakemiln  of  the  company.  Conlan  v.  N.  Y. 
a  ft  H.  B.  R.  Co.  (1803)  74  Hun,  115. 

In  Morrell  v.  Rheinfrank  (1886)  24  Fed.  Rep.  94,  on 
the  ground  that  the  assistance  rendered  was  a  vol  un- 
Ury  act  for  the  benefit  of  another  party, and  outside 
the  scope  of  the  servant's  employment  under  his 
leneral  master,  it  was  held  that,  where  a  canal  boat 
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came  to  the  dock  of  A,  who  was  bound  to  unload 
her,  and  the  shovelers  employed  by  him  injured  a 
scow,  while  moving  it  at  the  request  of  the  captain 
of  the  boat  and  for  the  oonvenience  of  all  parties, 
there  had  been  a  transfer  of  services  from  A  to  the 
owner  of  the  boat,  and  that  the  former  was  not 
liable  for  the  injury.  This  decision  seems  of  rather 
dubious  correctness. 

As  to  any  acts  of  assistance  rendered  to  a  vendor 
by  a  servant  before  delivery  of  chattels  sold,  when 
his  oom  mission  is  confined  to  taking  charge  of 
them  after  delivery  in  a  certain  plaoe,  he  clearly 
acts  as  the  servant  of  the  vendor.  Thus  an  em- 
ployee of  one  who  has  made  a  contract  for  the 
purchase  of  logs  to  be  **boomed  and  delivered," 
and  who  directs  him  to  take  charge  of  the  raft  after 
it  is  ready,  dosed,  and  delivered  to  hims  acts  as  the 
servant  of  the  seller  In  assisting  him  in  rolling  logs 
into  the  river  and  opening  the  boom  to  let  them  In. 
Under  such  a  contract  the  delivery  is  not  complete 
until  the  logs  are  In  the  water,  and  up  to  that  time 
the  servant  of  the  vendee  has  no  possession  of 
them  as  such  servant.  Gasper  v.  Heimbach  (1884)  60 
Minn.  102.' 

b.  Oommon4aw  rvlt$  chanoed  by  legiaUUion  in  Peniu 
tylvaitku 

In  Pennsylvania  the  principles  applied  in  the 
above  cases  have  been  superseded  by  the  provisions 
of  the  act  of  April  4,  1868,  which  provides  that 
*'when  any  person  shall  sustain  personal  Injury  or 
loss  of  life,  while  lawfully  engaged  or  employed  on 
or  about  the  roads,  works,  depots  or  premises  of  a 
railroad  company,  or  in  or  about  any  train  or  car 
thereon,  of  which  company  such  person  is  not  an 
employee,  the  right  of  action  and  recovery  in  all 
such  cases  against  the  company  shall  be  such  only 
as  could  exist  if  such  person  were  an  employee.*' 

In  Mulherrin  v.  Delaware,  L.  ft  W.  R.  Co.  (1876) 
81  Pa.  306,  it  Is  mentioned  that  the  "act  was  passed 
shortly  after  the  decision  in  Catawissa  R.  Co.  v. 
Armstrong  (1865)  49  Pa.  186,  was  rendered,  in  which 
it  was  held  that  when  a  person  in  the  employ  of 
one  railroad  company  was  injured 'by  the  cars 
of  another  company  who  had  the  right  to  run  their 
trains  over  the  other's  road,  the  person  so  injured 
was  not  precluded  from  recovery  on  the  ground 
that  he  was  in  the  same  general  employ  with  the 
servants  of  the  company  whose  cars  caused  such 
injury."  The  court  thought  it  highly  probable  that 
the  act  was  passed  in  view  of  this  decision. 

The  act  was  declared  to  be  constitutional  in 
Kirby  V.  Pennsylvania  R.  Co.  (1874)  76  Pa.  606. 

In  a  recent  case  the  supreme  court  has  drawn  the 
following  distinction  between  the  circumstances  to 
which  the  act  is  and  is  not  applicable: 

*'If  it  is  business  connected  with  the  railroad  In 
the  sense  that  it  is  ordinarily  the  duty  of  railroad 
employees,  then  while  the  party  Is  engaged  at  it  the 
statute  treats  him  as  quasi  employee,  and  puts  his 
rights  upon  the  same  basis.  If,  however,  the  work 
has  no  relation  to  railroad  work  as  such,  and  is  con- 
nected with  the  railroad  only  by  irrelevant  and 
immaterial  circumstances  of  locality,  the  case  is 
not  within  the  statute  nt  all.'*  Bpisak  v.  Baltimore 
ft  O.  R.  Co.  (18»3)  152  Pa.  281. 

The  rationale  of  this  act,  as  it  has  been  explained 
in  Baltimore  ft  O.  R.  Co.  v.  Colvin  (1888)  118  Pa.  230, 
is  that  it  is  a  legislative  extension  of  the  doctrine  of 
assumption  of  risks  on  the  same  lines  as  those 
followed  by  the  courts  whose  decisions  are  noticed 
in  siiyro,  I.  There  the  court  used  the  following 
language :  ^'The  work  of  handling  freight  about 
the  yard  and  cars  of  a  railroad  exposes  the  work- 
man to  dangers  against  which  he  must  guard; 
and  since  the  act  of  18«8  the  question  Is  not  for  whom 
he  is  employed,  but  what  is  the  nature  of  his 
employment.  If  engaged  in  the  hazardous  work  of 
delivering  freight,  or  loading  or  unloading  cars,  or 
moving  them  from  place  to  place  for  that  purpose,    p 
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it  is  DO  loiiflrer  material  for  wbom  the  labor  ia  heing 
performed.  A  railroad  oompaoy  does  not  owe  to 
Its  employees  or  other  persons  employed  about  its 
cars  and  yard  the  same  defpree  of  oare  that  is  due  to 
the  public  at  street  crossings,  or  places  of  exposure. 
It  cannot  be  required  to  keep  a  watchman  at  every 
point  in  its  own  yards  where  an  employee  or  a 
handler  of  freiirht  may  have  occasion  to  cross  its 
tracks  or  sidinfra;  and  If  the  plaintiff  below  had 
been  the  teamster  of  the  railroad  company  eniraffed 
In  hauling  the  same  load  to  the  same  car,  and  been 
injured  in  the  same  manner.  It  would  not  be  con- 
tended that  he  could  recover.  The  act  of  1868 
places  him  in  the  same  situation  as  though  he  had 
been  in  the  employment  of  the  defendant.  He 
knew,  or  was  bound  to  know,  the  uses  to  which  the 
tracks  were  necessarily  put  In  the  business  of  the 
company.  He  knew  that  the  making  up  of  trains 
and  the  shifting  of  cars  for  purposes  of  loadfng 
and  unloading  were  constantly  going  on  in  the 
defendant's  yard.  He  knew  that  the  numerous 
tracks  to  be  crossed  were  built  and  used  for  such 
purposes,  and  It  was  his  duty  to  exercise  care 
proportionate  to  the  dangerous  character  of  his 
em  ploy  men  t.  This  he  made  no  effort  to  do.  Under 
all  the  evidence  in  this  case,  we  think  the  act  of 
1868  was  an  answer  to  plaintiff's  action." 

The  following  persons  have  been  held  to  be  within 
the  provisions  of  the  act: 

A  person  unloading  bides  on  a  steamer  lying  at  a 
wharf  belonging  to  a  railroad  company,  though  the 
steamer  belongs  to  another  company.  Oerard  v. 
Pennsylvania  R.  Co.  (1878)  6  W.  N.  C.  251. 

An  em  ployee  of  the  owners  of  a  furnace,  in  charge 
of  cars  owned  by  the  latter  and  used  in  carrying 
coal  over  a  railroad,  under  a  traffic  arrangement  by 
which  his  employers  are  to  furnish  their  own  cars 
with  a  man  to  take  charge  of  them.  Miller  v.  Ck>rn- 
wall  R.  Co.  (1898)  154  Pa.  473. 

An  employee  of  a  coal  dealer  engaged  in  loading 
cars  standing  upon  a  siding  constructed  by  the 
dealer  on  his  own  land.  Cummings  v.  Pittsburgh, 
C.  &  St  L.  R.  Co.  (1870)  98  Pa.  82. 

The  yard  foreman  of  a  refining  company,  while  in 
the  discharge  of  his  duty  separating  a  train  of  cars 
upon  a  siding  In  the  refining  company's  yard.  Stone 
V.  Pennsylvania  R.  Co.  (1800)  132  Pa.  200. 

An  employee  of  a  licensee  company.  Mulherrin 
v.  Delaware,  L.  &  W.  R,  Co.  (1876)  81  Pa.  366. 

One  engaged  in  unloading  his  own  goods  from  a 
car.  Rlcard  v.  North  Pennsylvania  R.  Ck).  (1870)  80 
Pa.  193  (three  judges  dissent). 

An  employee  of  a  shipper  of  freight  while  cross- 
ing the  tracks  on  the  company's  yard  for  the  pur- 
pose of  delivering  his  load.  Baltimore  &  O.  R.  (^. 
v.  Colvin  (1888)  118  Pa.  230. 

The  following  persons  have  been  held  not  to  be 
within  the  act: 

One  who  undertakes  to  move  oars  which  obstruct 
a  crossing  on  a  switch  belonging  to  his  employer, 
over  which  he  has  to  pass  in  the  course  of  his  work  of 
transferring  certain  materials  from  one  part  of  the 
premises  of  his  employer  to  another.  Richter  v. 
Pennsylvania  R.  Co.  (1883)  104  Pa.  611. 

One  engaged  in  carrying  iron  from  one  part  of 
his  employer's  premises  to  the  other  after  it  has 
been  unloaded  and  is  lying  at  the  side  of  the  track. 
Cbristman  v.  Philadelphia  &  R.  R.  Co.  (1801)  141  Pa. 
604. 

A  brakeman  working  on  an  engine  belonging  to 
a  steel  company,  while  it  is  being  used  to  shunt  cars 
on  the  company's  premises  after  they  have  been  de- 
livered by  the  railway  servants,  is  not  a  fellow 
servant  with  the  employees  of  the  railroad  com- 
pany engaged  in  shifting  the  cars,  although  both 
are  under  the  direction  of  the  foreman  of  the  iron 
company.  Noll  v.  Philadelphia  &  R.  R.  Co.  (1894)  168 
Pa.  604. 

The  act  does  not  prevent  a  car  inspector  who  is 
examining  cars  Just  delivered  bv  a  connecting  com< 
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pany  from  recovering  damages  from  that  company 
for  injuries  caused  by  the  negligence  of  iu  employ- 
ees. Work  on  cus  which  have  been  completely  de- 
livered is  workf^ut  the  cars  of  the  receiving,  not 
of  the  delivering,  company.  Vannatta  v.  Central 
R.  Co.  (1803)  154  Pa.  262. 

XI.  PtaUion  of  tervants  vx)rkina  on  the  aame  traim. 

All  the  persons  working  on  any  of  the  cars  in  a 
railway  train  are  in  some  sense  subject  to  the  con- 
trol of  that  company's  officers,  but  it  is  only  the 
persons  actually  hired  by  the  company  itself  to  as- 
sist it  in  performing  its  duties  as  a  public  carrier 
who  are  deemed  to  be  under  its  control  in  such  a 
sense  that  the  maxim  respondeat  superior  or  the  de- 
fense of  common  employment  is  applicable.  Thus, 
postofiice  agents  traveling  on  railways  in  charge  of 
the  mails  are  passengers,  not  servants  of  the  rail- 
way companies.  Mellor  v.  Missouri  P.  R.  Co.  (1801) 
105  Mo.  456, 10  L.  R.  A.  36;  Seybolt  v.  New  York,  L. 
£.  &  W.  R.  Co.  (1881)  05  N.  Y.  563,  47  Am.  Rep.  75; 
Houston  is  T.  C.  R.  Co.  v.  Hampton  0886)  64  Tez. 
427;  Muster  v.  Chicago,  M.  &  St.  P.  R.  Co.  (1884)  61 
Wis.  325, 50  Am.  Rep.  141.  In  the  last  case  the  court 
said:  **  We  do  not  understand  counsel  as  claiming 
that  the  railway  company  is  liable  for  the  negligent 
act  of  the  postal  employee,  if  it  is  otherwise  free  of 
negligence  contributing  to  the  Injury  of  the  plain- 
tiff. Such  a  claim,  if  made,  could  not  be  sustained. 
The  government  compels  the  company  to  carry  the 
mails,  and  designates  the  trains  upon  which  the 
same  shall  be  carried.  It  prescribes  the  kind  of  can 
which  shall  be  provided,  and  appoints  clerks  and 
agents  to  take  exclusive  charge  of  malls  on  the 
trains,  and  to  receive  and  distribute  the  same. 
Such  clerks  and  agents  are  paid  by  the  government, 
and  are  answerable  only  to  the  government  for  the 
manner  in  which  they  discharge  their  duties.  The 
railway  companies  upon  whose  trains  such  duties 
are  performed  have  no  control  whatever  over  them, 
and  it  would  be  Just  as  absurd  to  hold  one  of  these 
companies  responsible  for  the  negligent  acts  of 
such  government  employee  which  it  had  no  means 
of  preventing,  as  to  hold  the  companies  responsible 
for  the  negligent  acts  of  passengers  on  their  trains 
committed  under  like  circumstances." 

The  Pennsylvania  act  of  April  4, 1868  (see  gupra, 
X.  b),  has  been  held  to  have  the  effect  of  making  a 
railway  postal  clerk  the  coeervantof  the  trainmen. 
Pennsylvania  R.  Co.  v.  Price  (1880)  06  Pa.  256.  This 
case  was  taken  to  the  Supreme  Court  of  the  United 
States  upon  the  contention  that  such  a  clerk  was 
within  the  proviso  of  that  act  expressly  exempting 
passengers  from  its  operation;  but  the  writ  of  error 
was  dismissed,  the  ground  taken  being  that  8  4000, 
Rev.  Stat.,  did  not  make  him  a  passenger,  nor  gi\*e 
him  any  right,  as  against  the  railroad  company, 
which  would  not  belong  to  any  other  person  in  a 
similar  employment  by  a  private  person.  Price  v. 
Pennsylvania  R.  Co.  113  U.  S.  218, 28  L.  ed.  080. 

An  express  messenger  employed  solely  by  an  ex- 
press company  to  transfer  express  paclcagesover 
a  railway  is  not  a  fellow  servant  of  the  railway 
employees,  although  he  also  acts  as  baggage- 
man under  an  agreement  with  the  express  company 
and  the  railway  company,  which  defines  his  bag- 
gage duty,  and  a  rule  of  the  railway  company  pro- 
vides that  express  messeugers,  while  with  its  trains, 
are  employees  of  the  railway  company  in  all  mat- 
ters connected  with  the  movement  and  govern- 
ment of  trains,  and  must  conform  to  the  directions 
of  the  conductor  thereof.  Union  P.  R.  Ck>.  v.  Kelly 
(1804)  4  Colo.  App.  825. 

An  employee  of  a  sleeplng-oar  6ompany  Is  the 
servant  of  the  railway  company  only  as  to  the  per- 
formance of  such  duties  as  the  defendant  had  the 
right  to  direct  and  control,  or  of  such  as  pertained 
to  the  safety  and  security  of  passengers.  While 
merely  riding  in  the  sleeping  car,  and  looking  after 
the  welfare  of  passengen^tE^ipetlPn^  l>  In  no  sense 
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t  fellow  tenrant  of  those  operatiog  the  enirine  and 
tnUn.  There  was  neither  a  common  employer,  a 
common  director,  nor  a  common  service.  Jones 
T.  St.  Louis  S.  W.  R.  Co.  a804)  UfL  Mo.  675,  26  L.  R. 
A.  7ia.  The  court  said:  '*  We  dSot  think  the  re- 
lationship of  master  and  servant  thus  created  by 
law,  and  independent  of  contract,  would  neoes- 
larily  constitute  the  servants  of  the  two  companies 
fellow  servants,  within  the  rule  regpondeat  niper' 
inr^  most  certainly  not  in  respect  of  duties  which 
were  not  oommon.  The  injury  resulted  from  the 
neffli^ent  management  of  the  train.  There  was 
nothing,  either  in  the  asreement  of  plaintiff,  or  in 
the  contract  between  the  defendant  and  the  Pull- 
man Company,  which  required  him  to  assist  in 
running  and  managinflr  the  train,  nor  did  his  duties 
to  the  Pullman  Company  require  it  of  him.  Plain- 
tiff, and  the  negllflpent  servants  of  defendant,  did 
not  have  a  common  employer,  and  the  duties,  a 
neglect  of  which  caused  the  damage, 'were  not 
common,  and  under  neither  the  greneral  rule,  nor 
any  exception  to  it,  can  they  be  regarded  as  fellow 
servants.  In  the  sense  of  relieving  defendant  of  lia- 
bility." 

Nor  are  the  employees  of  a  railroad  company 
fellow  servants  with  an  employee  upon  a  sleeping 
or  parlor  car,  under  a  contract  between  the  rail- 
road and  car  companies  by  which  the  latter  agrees 
at  its  own  cost  and  expense  to  furnish  such  em- 
ployees, and  the  former  agrees  that  such  employees 
shall  be  entitled  to  free  passage,  although  it  is  pro- 
vided that  such  employe<>8  shall  be  governed  by 
and  subject  to  the  rules  and  regulations  of  the 
railroad  company  for  the  government  of  its  own 
employees,  and  that  the  railroad  company  shall  be 
liable  for  the  injury  or  death  of  such  employees 
only  to  the  same  extent  It  would  be  if  they  were  its 
own,  and  that  the  car  comi>any  shall  indemnify  it 
for  all  liability  in  excess  thereof.  Hughson  v. 
Richmond  &  D.  R.  Co.  (1804)  2  App.  D.  C.  98.  The 
court  said:  "The  agreement  between  the  defend- 
ants  mentioned  in  the  statement  of  the  case,  while 
not  binding  upon  the  plaintilf,  he  not  being  a  party 
thereto,  shows  plainly  the  relation  that  the  agents 
and  servants  of  the  Pullman  Company  bore  to  the 
railway  company.  The  agreement  is  based  upon  the 
assumption  that  the  agents  and  employees  of  the  re- 
spective companies  were  not  serving  the  same  com- 
mon master,  nor  engaged  in  the  same  employment; 
but  that  the  agents  and  servants  of  the  Pullman 
Company  were  engaged  in  a  separate  and  distinct 
employment,  receiving  their  compensation  from, 
and  remaining  subject  to,  the  exclusive  control  and 
direction  of,  a  separate  and  independent  master, 
from  the  railroad  company,  and  hence  the  provi- 
sions of  transporting  them  free  of  charge,  while  in 
the  performance  of  duty  for  the  Pullman  Com- 
pany. There  was  no  contract  whatever  existing 
between  the  plaintiff  and  the  railroad  company, 
nor  service  to  be  rendered  by  the  former  to  the 
lattcn  and  therefore  there  could  be  no  implied  con- 
tract that.  In  consideration  of  employment  and  the 
payment  of  wages,  the  plaintiff  would  assume  the 
risk  of  injury  that  might  result  from  the  negli- 
gence of  the  employees  of  the  railroad  company. 
No  such  employment  existed.  And  such  implied 
contract,  according  to  the  later  decisions,  is  the 
real  ground  of  the  exemption  of  the  master  from 
liability  to  his  servant  for  injuries  received  in  the 
course  of  the  employment  by  the  negligence  of  a 
fellow  servant.  And,  such  bein^  the  case,  clearly 
the  principle  of  exemption  from  liability  does  not 
apply  in  this  case.'*  Compare  Harold  v.  New  York 
C.  ft  H.  R.  R.  Co.  a885;  13  Daly,  89  (woman  hired 
by  a  sleeping-car  company  to  clean  its  cars  and  in 
DO  manner  subject  to  the  orders  of  the  railway 
company,  not  a  ooservaut  of  the  latter  company's 
employees). 
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XIL  PoaUion  of  aervanU  deieoisted  to  perform  vorh 
coiUrtictedfor  by  their  meuUr. 

a.  Oenerally. 

It  was  observed  by  Bowen,  L.  J.,  in  Donovan  v. 
Laing,  W.  &  D.  Constr.  Syndicate  (1898)  1  Q.  B.  629, 
6;^,  that  *'there  are  two  ways  in  which  a  con- 
tractor may  employ  his  men  and  his  machines. 
He  may  contract  to  do  the  work,  and  the  end  being 
prescribed,  the  means  of  arriving  at  it  may  be  left 
to  him.  Or  he  may  contract  in  a  different  manner, 
and,  not  doing  the  work  himself,  may  pliice  his 
servants  and  plant  under  the  control  of  another,^ 
that  is,  he  may  lend  them,— and  in  that  case  be  does 
not  retain  control  over  the  work.'* 

For  our  present  purposes,  however,  it  seems  bet- 
ter to  state  the  second  alternative  in  a  rather  differ- 
ent form,  vix.:  that  the  contractor,  abandoning  tem- 
porarily his  direct  personal  supervision  of  his  serv- 
ants, may  place  them,  with  or  without  plant,  at  the 
disposal  of  another,  and  that  it  is  a  question  of  fact 
in  each  case  whether  the  power  of  controlling  the 
servants  remains  with  the  contractor  or  is  trans- 
ferred pro  Tiac  vice  to  the  contractee.  If  a  transfer 
of  control  is  established  a  easo  is  made  for  the  ap- 
plication of  the  rule  that  a  general  servant  of  one 
peraon  may  for  a  time  or  a  particular  occasion  be 
the  servant  of  another.  Johnson  v.  Lindsay  (1891) 
A.  C.  871.  ns  L.  T.  N.  8.  97;  Rourke  v.  White  Moss 
Colliery  Co.  (1877)  L.  R.  2  C.  P.  Div.  206, 46  L.  J.  C.  P. 
N.  S.  283, 36  L.  T.  N.  S.  49, 25  Week.  Rep.  263;  Dela- 
ware, L.  &  W.  R.  Co.  V.  Hardy  (1896)  50  N.  J.  L.  85; 
Vary  v.  Burlington,  a  R.  ft  M.  R.  Co.  (1876)  42  Iowa, 
246. 

The  ultimate  principle  to  which  the  situation 
thus  created  is  referred  is  that  it  is  not  necessary, 
in  order  to  constitute  the  relation  of  master  and 
servant,  that  the  servant  should  be  such  for  all 
purposes.  It  is  sufficient  that  he  Is  a  servant  for 
the  purposes  of  the  work  in  which  he  was  engaged 
at  the  time  when  the  injury  occurred.  Rourke  v. 
White  Moss  Ck)lliery  Ck>.  (1877)  L.  R.  2  C.  P.  Div.  206, 
46  L.J.  a  P.  N.  8.283,36  L.  T.  N.  8.  49, 25  Week. 
Rep.  268. 

The  existence  of  this  general  relation  of  master 
and  servant  does  not  exclude  a  like  relation  with 
another  employer,  to  the  extent  of  the  special 
services  in  which  the  servant  may  have  been  actu- 
ally engaged.  Johnson  v.  Boston  (1875)  118  Mass.  116; 
Kimball  ▼.  Cushman  (1869)  103  Mass.  194,  i  Am.  Rep* 
628. 

If  a  transfer  of  services  is  established,  the  new 
employer  Is  regarded  as  the  servant's  master  both 
in  the  sense  that  he  must  answer  to  third  persons 
for  the  servant's  acts,  and  is  entitled  to  rely  on  the 
defense  of  common  employment  in  an  appropri- 
ate case. 

*'When  one  person  lends  his  servant  to  another 
for  a  particular  employment,  the  servant,  for  any- 
thing done  in  that  particular  employment,  must 
be  dealt  with  as  the  servant  of  the  man  to  whom  he 
is  lent  although  he  remains  the  general  servant  of 
the  person  who  lent  him.'*  Rourke  v.  White  Moss 
Colliery  Co.  (1877)  L.  R.  2  C.  P.  Div.  205. 46  L.  J.  C.  P. 
N.  8.  283,  86  L.  T.  N.  8.49,  25  Week.  Rep.  263,  per 
Cockburn,  C.  J. 

*'Tbe  borrower  of  a  servant  takes  him,  as  it  were, 
for  better  or  worse,  and  is  liable  for  his  negligence." 
Jones  V.  Liverpool  (1885)  L.  R.  14  Q.  B.  Div.  8fl0,  54 
L.  J.  Q.  B.  N.  8.  345,  83  Week.  Rep.  551, 49  J.  P.  311, 
per  Manisty,  J. 

"T  can  well  conceive,"  remarked  Lord  Watson  in 
a  recent  case,  *'that  the  general  servant  of  A  might, 
by  working  towards  a  common  end  along  with  the 
servants  of  B,  and  submitting  himself  to  the  control 
and  orders  of  B,  become  pro  hac  vice  B's  servant,  in 
such  sense  as  not  only  to  disable  him  from  recover- 
ing from  B  for  injuries  sustained  through  the  fault 
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of  B*8  proper  servaot's,  but  to  exclude  the  liability 
of  A  fur  injury  ocoaaioned  by  bia  fault  to  B's  own 
workmeu.*'  Johnson  y,  Lindsay  [1^1]  A.  C.  371,  66 
L.  T.N.  8.97. 

In  order  to  establish  the  fact  of  a  transfer  of 
service,  "the  circumstances  must  ...  be  such 
as  to  show  conclusively  that  the  servant  submitted 
himself  to  the  control  of  another  person  than  his 
proper  master,  and  either  expressly  or  impliedly 
consented  to  accept  that  other  person  as  his  master, 
for  the  purposes  of  the  common  employment." 
Ibia.:  8.  V.  Purnell  v.  Great  Western  R.  Co.  reported 
in  (1876)  L.  It.  1  Q.  B.  Di v.  6.16. 4.5  L.  J.  Q.  B.  N.  S.  687, 24 
Week.  Rep.  7S0,  as  to  a  point  of  practice  only,  but 
referred  to  with  approval  in  Rourke  v.  White  Moss 
Colliery  Co.  (1877)  L.  R.2  0.  P.  Div.  805,  46  L.  J.  C.  P. 
N.  8. 283, 86  L.  T.  N.  8.49,  25  Week.  Rep.  263;  Wood  v. 
Cobb  (1866)  13  Allen,  58;  Johnson  v.  Boston  (1876)  118 
Mass.  114;  Ward  v.  New  England  Fibre  Co.  (1891) 
154  Mass.  419;  Ditberner  v.  Ro^rs  (1883)  66  How.  Pr. 
36,  and  cases  cited  below.  Compare  also  the  lan- 
guage used  in  the  opinion  of  Bramwell,  L.  J.,  in 
Swainson's  Case,  supra,  VII.  b,  2. 

More  briefly,  "the  test  is,  whether  the  servant  was 
transferred,  or  only  the  use  and  benefit  of  his  work." 
Moore  t.  Palmer  (C.  A.)  2  Times  Law  Rep.  781,  per 
Bowen,  L.  J. 

The  relation  of  service  ceases  as  regards  the  gen- 
eral employer  when  the  servant  puts  himself  under 
the  control  of  the  special  employer,  even  though 
the  former  is  directly  interested  in  the  results  of  the 
duty  to  be  performed  and  has  strongly  urged  that 
the  latter  should  avail  himself  of  the  servant's  skill, 
for  in  the  end  the  acceptance  of  the  services  is  the 
act  of  one  over  whom  the  general  employer  has  no 
authority.  The  Martin  Kalbfleisch  (1883)  14  U.  8. 
App.  186,  65  Fed.  Rep.  336,  where  a  pilot  ordinarily 
in  the  employ  of  the  charterer  of  a  vessel  in  tow 
was  appointed  to  take  charge  of  the  tug  after  a 
consultation  between  the  charterer  and  the  masters 
of  the  tug  and  the  vessel. 

Whether  the  lending  of  the  servant  is  in  consider- 
ation of  some  reward  or  not  is  immaterial  when 
the  question  is  whether  the  lender  or  the  borrower 
to  liable  for  the  acts  of  the  servant.  Donovan  v. 
Laing,  W.  ft  D.  Constr.  Syndicate  (1898)  1  Q.  B.  629, 
Disapproving  same  remarks  of  Grove,  J.,  to  the 
opposite  effect  Jones  v.  Liverpool  (1885)  L.  R.  14  Q. 
B.  Div.  890, 64  L.  J.  Q.  B.  N.  8. 345, 33  Week.  Rep.  551, 
48  J.  P.  811.  Compare  mpra,  II.  b. 

Whether  the  servant  in  any  given  case  passes 
nnder  the  control  of  the  recipient  of  the  benetlt  of 
his  services  in  such  a  sense  as  to  relieve  his  general 
employee  of  responsibility  for  his  negligence,  is 
usually  a  question  for  the  Jury.  Fletcher  v.  Peto 
(1862)  8  Foet.  &  F.  368  (servant  of  principal  employer 
deputed  to  assist  contractor). 

The  same  rule  applies  where  the  defense  of  co- 
■ervice  is  relied  on  in  an  action  against  such  recipi- 
ent for  personal  injuries  suffered  by  the  servant. 
Hardy  v.  Delaware,  L.  ft  W.  R.  Co.  (1895)  57  N.  J. 
L.  605  (servant  of  rolling-mill  company  sent  to  work 
on  a  bridge  to  be  built  for  a  railway  company). 

It  is  error  to  take  from  the  Jury  the  question 
whether  there  has  been  a  transfer  of  service  when 
the  testimony  tends  to  prove  that  the  employee 
when  injured  was  doing  work  underthesole  direc- 
tion of  a  person  other  than  his  regular  employer; 
that  such  person  might  have  discharged  him  at  any 
time;  that  he  looked  to  such  person  for  his  pay  and 
was  paid  by  him;  and  that  during  the  time  he 
was  employed  on  the  work  bis  regular  employer 
exercised  no  control  over  the  plaintiff  or  his  work, 
and  did  not  recognize  its  liability  to  him  for  bis 
wages.  SchulU  v.  Chicago,  M.  4^  St  P.  R.  Co.  (1876) 
40  Wis.  589. 

It  is  clear  that  on  general  principles  the  rules 
as  to  the  character  of  the  evidence  which  will 
Justify  the  inference  of  a  transfer  of  services 
or  the  contrary  should  be  the  same,  whether  the 
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defendant  seeks  to  avoid  the  operation  of  the 
maxim,  respttndeat  superior,  or  to  *bar  the  ac- 
tion on  the  ground  that  the  doctrine  of  common 
employment  is  applicable.  It  must  be  admitted, 
however,  that  there  is  not  a  little  difllculty  in 
reconciling  upon  the  facts  the  cases  in  which  the 
defense  of  cnservice  has  been  raised,  and  those  in 
which  a  third  person  has  sued  for  damages.  This 
difficulty  is  most  serious  in  those  cases,  to  be  noticed 
presently,  where  it  is  necessary  to  determine  the 
position  of  a  servant  who  is  sent  to  operate  some 
instrumentality  which  his  regular  employer  has 
hired  out  to  another  person.  It  was  in  a  case  of 
this  type  (Rourke  v.  White  Moss  Colliery  Co.  (1877) 
L.R.2C.  P.Div.205,46L.J.C.  P.  N.  S.  283.  36  L.  T. 
N.  8.  49,  26  Week.  Rep.  268),  that  the  present  clear- 
cut  theory  as  to  general  and  apecial  masters  was 
first  enunciated  in  the  words  quoted  above  from  the 
opinion  of  Cockburn,  Ch.  J.,  and  it  aeems  impossi- 
ble to  avoid  the  conclusion  that  the  bearing  of  such 
decision  as  Quarman  v.  Burnett  (1840)  6  Mees.  ft  W. 
489,  4  Jur.  969  (see  infrot  b.  1)  upon  the  question  l>e-. 
fore  the  coui-t  did  not  receive  an  adequate  oonsider- 
ation.  The  extent  of  the  inconsistency  will  bo  bet- 
ter understood  after  a  perusal  of  the  next  section 
in  which  the  sut>stance  of  that  decision  and  the 
authorities  preceding  and  following  It  are  stated. 

b.  Position  of  servants  sent  to  work  in  chctrge  of 
•plant, 
1.  CfeneraX  summary  of  principles. 

Three  theories  as  to  the  legal  situation  which  re- 
sults from  the  hiring  of  a  chattel  which  is  to  re- 
main in  charge  of  the  owner's  servant  during  the 
period  of  the  hiring  have  received  Judicial  support. 
The  first  is  that  the  special  property  acquired  in 
the  chattel  by  the  hirer  invests  him  with  the  right  to 
be  regarded  as  the  master  of  the  person  who  is  sent 
by  the  owner  to  supply  the  human  agency  necea- 
sary  to  make  the  chattel  effective  for  the  purpose 
contemplated  by  the  contracting  parties.  This  con- 
ception is  one  of  the  main  grounds  relied  on  by 
Holroyd  and  Bayley,  JJ.,  in  the  opinion  rendered 
by  them  in  Laugher  v.  Pointer  (18M)  6  Bam.  ft  C. 
547.  (See  below  for  facts.)  The  former  of  these 
Judges  took  the  ground  that  ''a  person  may 
stand  in  the  relation  of  servant  to  two  differ- 
ent persons  as  his  masters  in  two  different 
respects  with  regard  to  the  same  thing,  asd 
this  even  though  the  service  done,  or  to  be  done,  be 
special  and  limited  to  a  single  act,"  the  authority 
cited  for  this  doctrine  being  RoUe's  Abr.  550,  pi.  14, 
to  the  effect  that  'Mf  a  ...  bailiff  ..  .  take 
a  man  upon  a  capfoo  in  process  at  my  suit,  and 
rescue  him  out  of  his  possession,  I  may  have  a  gen- 
eral writ  of  trespass  against  him,  because  the  [bail- 
iff] is  as  well  my  servant  to  this  purpose  as  the 
servant  of  the  King."  He  then  proceeded  aa 
follows:  **So,  in  the  present  case,  I  think  the  horses 
were  to  be  considered  in  law  as  in  the  possession  of 
the  defendant,  and  the  driver  as  the  defendaut'a 
servant,  for  the  purpose  for  which  he  was  sent  to 
the  defendant;  and  I  think  that  a  Uking  of  the 
horses  or  driver  away  from  the  defendant's  service 
during  the  time  for  which  he  had  hired  them, 
would  have  been  a  taking  them  away  from  him, 
for  which  he  might  have  mainUined  an  action  of 
trespass,  as  for  a  taking  them  out  of  his  posseasloa 
and  service:  and  consequently,  that  he  was  answer- 
able for  the  driver's  negligence  in  driving  him,  the 
defendant,  whilst  under  his,  the  defendant's,  or- 
ders, and  it  is  to  be  considered,  I  think,  as  the  de- 
fendant's driving  of  the  carriage  and  horses  by  bia 
servant." 

In  Sproul  V.  Hemmingway  (18:V})  14  Pick.  1,  S5  Am. 
Dec.  350,  one  of  the  reasons  advanced  by  oounsel 
for  holding  the  owners  of  a  tow  to  be  liable  for  the 
negligence  of  the  crew  of  the  tug  was  that  the  tug 
was  in  the  possession  of  those  whom  she  waa'em* 
ployed  to  tow.    But  the  argun^ent  did  not  prevaiL 
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A  second  tteeoiy  Is  that  a  contract  of  this  sort 
implifea.  by  its  verj  nature,  that  the  servant  as 
well  aa  the  chattel  is  hired  by  the  oontractee,  and 
althoufrh  selected  by  and  ordinarily  in  the  employ- 
nent  of  the  contractor,  becomes  subject  to  the  di-* 
reotiona  of  the  oontractee  from  the  time  perform- 
ance of  the  contract  is  commenced.  This  view 
waa  atroniriy  presented  by  Bayley.  J.,  in  Laugher 
T.  Pointer  (18Z6)  6  Bam.  &  C.  547,  569:  **Had 
the  defendant  hired  the  driver,  can  there  be 
a  doubt  but  that  he  would  have  been  defend- 
ant's servant?  If  he  leaves  it  to  the  owner  of 
the  horses  to  hire  him,  is  he  not,  in  substance,  hired 
by  the  defendant?  If  I  hire  horsev  of  A  and  hire  B 
to  drive,  B  is  undoubtedly,  for  the  time,  my  serv- 
ant, la  the  driver  less  my  servant  for  the  time,  be- 
cause I  hire  him  and  the  horses  under  one  bargain, 
and  allow  the  owner  of  the  horses  to*  select  him? 
He  la  employed  for  me;  that  cannot  be  disputed.  He 
drives  where  I  direct,  and  so.  as  I  require  nothing 
contrary  to  my  contract  with  the  owner  of  the 
boraoa,  he  must  obey  my  reasonable  commands. 
He  must  go  where  I  order:  must  stop  where  I  re- 
quire; must  flro  the  pace  I  specify.  Thoufirh  the 
owner  of  the  horses  is,  to  a  certain  extent,  his 
master,  I  am,  to  a  certain  extent,  his  master,  also. 
Thouirb  the  former  Is  his  master  in  general,  he  has, 
for  a  time,  let  him  out  to  me;  and  a  master  is  liable 
for  the  acts  of  one  who  is  in  his  service  or  employ, 
thoaffta  the  master  who  Is  to  be  chanred  is  not  his 
Immediate  employer,  but  employs  him  through  the 
medium  of  another.  If  I  hire  the  driver,  I  am 
answerable  for  him;  if  I  employ  J.  8.  to  hire  him, 
am  I  not  still  answerable?  I  exercise  my  own  J  udg- 
ment  in  the  one  case,  I  leave  it  to  J.  8.  to  exercise  a 
judgment  for  me  in  the  other,  but  still  it  is  for  me 
that  the  Judgment  is  exercised.  The  service  is  per- 
formed for  me.*' 

The  flaw  in  this  theory  is  that  it  is  assumed  that 
the  driver,  under  such  a  contract,  is  hired  by  the 
person  who  has  the  temporary  benefit  of  his 
services  through  the  agency  of  the  driver's  regular 
employei^-an  hypothesis  which  really  begs  the 
whole  question  at  issue,  and  which  is  evidently  ac- 
counted for  by  the  fact  that  the  difference  between 
agents  and  Independent  contractors  was,  as  yet, 
only  impe  rfectly  comprehended.  As  was  very 
truly  said  in  Boniface  v.  Kelyea  (1868)  6  Abb. 
Pr.  N.  &280:  *rrhe  mere  hiring  of  a  person  is 
not  always  sufficient  to  create  the  relation  of  mas- 
ter and  servant.  There  must  be,  besides  the  hiring, 
some  degree  of  actual  control  over  the  person 
hired,  and  some  right  to  direct  him  from  time  to 
time  as  the  master  may  see  fit;  for  the  responsibility 
of  the  master  begins  and  ends  with  his  control  over 
and  his  riffht  to  direct  his  servant,  and  therefore  the 
master  is  held  to  a  reasonable  care  and  discretion  in 
the  choice  of  a  servant.*' 

The  third  theory,  and  the  one  which  is  now  estab- 
lished by  an  overwhelming  weight  of  authority,  is 
that  a  servant  sent  to  take  charge  of  a  chattel 
owned  by  his  master,  while  it  is  placed  at  the  dispo- 
sal of  another  party  for  the  performance  of  a  given 
piece  of  work,  is  presumed  to  remain  the  servant  of 
his  general  employer,  and  that  some  special  cir- 
cumstances apart  from  the  mere  fact  of  the  hiring 
of  the  chattel  must  be  put  in  evidence  in  order  to 
overcome  this  presumption.  The  leading  cases 
upon  this  doctrine  are  those  known  as  the  *'car- 
riikge  cases."  Laugher  v.  Pointer  (1828)  6  Bam.  ft  C. 
647,  and  Quarman  v.  Bumett  (1840)  6  Mees.  &  W.  499, 
4  Jar.  900.  In  the  former,  after  an  elaborate  dis- 
cussion in  which  all  the  common-law  judges  took 
part,  the  court  of  King*s  bench  was  equally  di- 
vided npon  the  question  whether  any  transfer  of 
services  could  be  inferred  on  the  following  state  of 
facts:  The  plaintiff  was  owner  of  the  horse  that 
was  injured  by  a  collision  with  a  team,  the  defend- 
ant was  owner  of  the  carriage,   drawn  by  the 
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team,  who,  having  occasion  to  use  it  on  the  day  in 
question,  had  applied  to  a  Jobman  by  whom  he  had 
been  supplied  with  a  pair  of  Job-horses  and  a 
coachman.  The  Jobman  did  not  give  anything  to 
the  coachman  for  the  day's  work,  but  the  defend- 
ant paid  him  69:  this  5s  was  not,  however,  paid  in 
pursuance  of  any  contract  or  engagement  either 
with  the  Jobman  or  coachman,  but  was  merely 
given  as  a  gratuity  to  the  coachman,  who  had  no 
employment  relative  to  any  business  of  the  defend- 
ant except  the  driving  of  the  carriage  in  question. 
Thcgist  of  the  arguments  of  Holroyd  and  Bayley, 
JJ..  has  already  been  given.  The  following  pas- 
sabres  from  the  opinions  of  Littledale,  J.,  and  Ab- 
bott, Ch.  J.,  which  were  expressly  approved  by  the 
court  of  exchequer  in  Quarman  v.  Burnett  (1840)  6 
Mees.  &  W.  499,  4  Jur.  969,  as  complete  and  correct 
expositions  of  the  law,  will  indicate  the  considera- 
tions upon  which  the  prevailing  doctrine  Is  founded. 
Littledale,  J.,  argued  thus:  *'It  may  be  said  that 
the  defendant  in  the  present  case  was  owner  of  the 
carriage,  and  that  therefore  the  principles  of  these 
latter  cases  [referring  to  Bush  v.  Steinman  (1799)  1 
Bos.  Ss  P.  404]  apply;  but  admitting  these  cases,  the 
same  principle  does  not  apply  to  personal  movable 
chattels  as  to  the  permanent  use  and  enjoyment  of 
land  or  houses.  Houses  and  land  come  under  the 
fixed  use  and  enjoyment  of  a  man  for  his  regular 
occupation  and  enjoyment  in  life:  the  law  com- 
pels him  to'take  care  that  no  persons  come  about 
his  premises  who  occasion  Injury  to  others.  The 
use  of  a  personal  chattel  is  merely  a  temporary 
thing,  the  enjoyment  of  which  is,  in  many  cases, 
trusted  to  the  care  and  direction  of  persons  exercis- 
ing publicemployments,  and  the  mere  possession  of 
that,  where  the  care  and  direction  of  it  is  intrusted 
to  such  persons,  who  exercise  public  employments, 
and  in  virtue  of  that  furnish  and  provide  the  means 
of  using  it,  is  not  sufficient  to  render  the  owner 
liable.  Movable  property  is  sent  out  into  the  world 
by  the  owner  to  be  conducted  by  other  persons; 
the  common  intercourse  of  mankind  does  not  make 
a  man  or  his  own  servants  always  accompany  his 
own  property;  he  must  in  many  cases  confide  the 
care  of  it  to  others  who  are  not  his  own  servants, 
but  whose  employment  it  is  to  attend  to  it.  .  .  . 
I  think  that  there  cannot  be  any  difference,  in 
point  of  law,  as  to  the  liabilities  of  these  persons 
arising  from  the  mere  ownership  of  the  carriage, 
and  that  the  ownership  of  the  carriage  makes 
him  no  more  res]>on8ible  than  it  would  do  if  it 
had  been  sent  to  be  repaired  by  a  coachmaker  who, 
in  the  course  of  repair,  had  occasioned  any  damage 
to  other  persons;  but  if  the  injury  arises  from  the 
driver,  it  is  he,  or  the  person  who  ap]>oint8  him, 
that  is  to  be  responsible.  It  may  be  said  that,  ac- 
cording to  this  doctrine,  a  person  who  hired  Job- 
horses  and  a  coachnum  for  a  year  would  not  be 
answerable  for  the  negligence  of  the  coachman;  if 
the  coachman  remain  the  mere  servant  of  the  Job- 
man,  not  otherwise  employed  in  the  service  of  the 
hirer.  I  think  the  hirer  would  not  be  liable  for  what- 
ever time  he  hired  the  coachman  and  horses;  but 
where  the  coachman  is  hired  for  a  year,  it  will  very 
often  happen  that  he  is  employed  in  other  services 
besides  the  mere  attention  to  the  coach  and  horses; 
and  if,  by  such  circumstances,  he  becomes  the  serv- 
ant of  the  hirer,  besides  being  the  servant  of  the 
Jobman,  the  case  might  then  admit  of  a  different 
consideration.  .  .  .  There  are  many  cases  where 
questions  have  arisen  upon  the  liabilities  of  poet- 
masters,  of  captains  of  ships  of  war,  and  of  owners 
of  ships  who  have  taken  pilots,  and  of  factors  who 
have  acted  for  their  principals,  and  others,  as  to 
what  degree  of  possession  is  kept  by  the  owner. 
These  I  have  not  thought  it  necessary  to  notice, 
because  1  think  the  sole  question  here  is,  whether 
if  a  man  employs  another  to  do  work  respecting 
personal  movable  property,  and  that  other  fur- 
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Qiahae  a  servaDt,  that  servant  is  to  be  oonaldered  in 
the  same  light  as  a  servant  appointed  by  the  person 
himself." 

Abbott,  Ch.  J.,  said:  **I  am  sensible  of  the  diffi- 
culty of  drawin^r  any  precise  or  definite  line  as  to 
time  or  distance.  But  I  must  own  that  I  cannot 
perceive  any  substantial  diflTerenoe  between  hiring- 
a  pair  of  horses  to  draw  my  carriage  about  London 
for  a  day,  and  hiring  them  to  draw  it  for  a  atage  on 
the  road  I  am  traveling,  the  driver  being  in  both 
cases  furnished  by  the  owner  of  the  horses  in  the 
usual  way;  nor  can  I  feel  any  substantial  ditferenoe 
between  hiring  the  horses  to  draw  my  own  car- 
riage on  these  occasions,  and  hiring  a  carriage  with 
them  of  their  owner.  If  the  hirer  be  answerable 
in  the  present  case,  I  would  ask  on  what  principle 
can  it  be  said  that  he  shall  not  be  answerable  if  he 
hires  for  an  .hour  or  for  a  mile?  He  has  the  use 
and  benefit  pro  tempore  not  less  in  the  one  case  than 
in  the  other.  If  the  hirer  is  to  be  answerable 
when  he  hires  the  horses  only,  why  should  he  not  be 
answerable  if  he  hires  the  carriage  with  tbem  ?  He 
has  the  equal  use  and  benefit  of  the  horses  in  both 
cases,  and  has  not  the  conduct  or  management  of 
them  more  in  the  one  case  than  in  the  other.  If  the 
temporary  use  and  benefit  of  the  horses  will  make 
the  hirer  answerable,  and  there  be  no  reasonable 
distinction  between  hiring  them  with  or  without  a 
carriage,  must  not  the  person  who  hires  a  hackney- 
coach  to  take  him  for  a  mile,  or  other  greater  or 
less  distance,  or  for  an  hour,  or  longer  time,  be  an- 
swerable for  the  conduct  of  the  coachman?  Must 
not  a  person  who  hires  a  wherry  on  the  Thames  be 
answerable  for  the  conduct  of  the  waterman?  I  be- 
lieve the  common  sense  of  all  men  would  be  shocked 
if  anyone  should  affirm  the  hirer  to  be  answerable 
in  either  of  these  cases.  Will  it  be  said  that  the 
hirer  Is  not  answerable  in  either  of  these  cases  be- 
cause the  coachman  and  the  wherryman  are  ready 
to  attend  to  the  call  of  any  person  who  will  em- 
ploy them?  I  answer.  So.  also,  is  the  stable  keeper. 
If  it  be  said  that  they  are  obliged  to  obey  the  call 
of  any  person  when  they  are  on  the  stand  or  at 
the  stairs,  I  would  ask,  Will  there  be  any  difference 
if  they  are  spoken  to  beforehand,  and  desired  to  at- 
tend at  a  particular  hour?  which  is  not  an  unusual 
occurrence  where  persons  have  an  engagement  to 
go  out  at  an  early  hour  in  the  morning.  If  the 
personal  presence  of  the  hirer  will  render  him  re- 
sponsible, why  should  he  not  be  equally  so  if  he  is 
absent,  and  has  hired  the  horses  or  carriage  for  his 
family  or  servants?  Does  his  presence  give  him 
any  means  of  superintending  or  controlling  the 
driver?  Can  any  legal  obligations  depend  upon 
such  minute  distinctions?  If  the  case  of  a  wherry 
on  the  Thames  does  not  furnish  an  analogy  to  this 
subject,  let  me  put  the  case  of  a  ship  hired  and 
chartered  for  a  voyage  on  the  ocean  to  carry  such 
goods  as  the  charterer  may  think  fit  to  load,  and 
such  only.  Many  accidents  have  occurred  from 
the  negligent  management  of  such  vessels,  and 
many  accidents  have  been  brought  against  their 
owners,  but  I  am  not  aware  that  any  has  ever  been 
brought  against  the  charterer,  though  he  is  to 
some  purposes  the  dominus  pro  temp<frt^  and  the 
voyage  is  made  not  less  under  his  employment  and 
for  bis  benefit,  whether  he  be  on  board  or  not,  than 
the  Journey  is  made  under  the  employment,  and 
for  the  benefit,  of  the  hirer  of  the  horses.  Why, 
then,  has  the  charterer  of  the  ship,  or  the  hirer  of 
the  wherry,  or  the  hackney-coach,  never  been 
thought  answerable?  I  answer,  because  the  ship- 
master, the  wherryman,  and  the  hackney  coach- 
man have  never  been  deemed  the  servants  of  the 
hirer,  although  the  hirer  does  contract  with  the 
wherryman  and  the  coachman,  and  is  bound  to  pay 
them,  and  the  pay  is  not  for  the  use  of  the  boat,  or 
horses,  or  carriage  only,  but  also  for  the  personal 
service  of  the  man.  In  the  case  now  before  the 
court,  the  hirer  makes  no  contract  with  the  coach- 
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man;  he  does  not  select  him;  be  has  no  privity 
with  him;  he  usually  gives  him  a  gratuity,  but  he 
Is  not  by  law  obliged  to  give  him  anything;  and 
from  thence  I  conclude  that  the  coachman  is  not  the 
'servant  of  the  hirer.  And  if  the  coachman  is  not 
the  servant  of  the  hirer  on  such  an  occasion,  but 
is  chosen  and  Intrusted  by  the  owner  of  the  boraefl 
to  conduct  and  manage  them,  I  think  it  cannot  be 
said  that  the  hirer  has  in  law,  what  he  certainly  has 
not  in  fact,  the  conduct  and  management  of  the 
horses.  If  the  coachman  is  in  such  a  case  the  serv- 
ant of  the  hirer,  he  may,  at  any  moment,  require 
him  to  quit  the  charge  of  the  horses,  and  delirer 
them  over  to  another,  and  must  be  obeyed;  but  I 
think  it  cannot  be  said  that  the  coachman  may  not 
lawfully  refuse,  and  ought  not  in  meet  caaes  to  do 
so." 

The  tine  idistinctlons  upon  which  the  Bngliah 
Judges  at  this  early  period  of  the  controversy  were 
prepared  to  rely  in  this  class  of  cases  is  shown  by 
the  fact  that  in  Dean  v.  Branthwaite  (1803)  5  Bsp. 
85,  Lord  EUenborough  assumed  it  to  be  settled  law 
that  a  hirer  of  post  horses  is  not  liable  for  the 
acts  of  the  postilions,  and  that  in  Smith  y.  Lawrence 
(1828)  2  Mann.  &  R.  1,  an  express  ruling  to  this  effect 
was  made  by  the  Judges  who  could  not  come  to  an 
agreement  in  Laugher  v.  Pointer  (1686)  6  Bam.  A 
C.547. 

The  whole  question  was  at  length  set  at  rest  In 
Quarman  v.  Burnett  (1840)  6  Mees.  ft  W.  488, 4  Jur. 
968,  which,  although  resembling  Laugher  v.  Pointer 
(1826)  5  Barn.  &  C.  549,  in  most  respects,  preaented 
some  novel  features,  which  materially  strengthened 
the  case  against  the  hirer.  The  facts  were  thus 
stated  by  Parke,  B.,  who  delivered  the  opinion  of 
the  whole  court:  ''The  defendants  were  two  old 
ladies,  who  had  been  in  the  habit  of  employing  a 
person  by  the  name  of  Mortlock  and  his  daughter 
.  .  .  to  supply  them,  originally  with  a  fly  and 
horse  and  driver  by  the  day,  at  a  certain  sum  for 
the  whole;  .  .  .  but  afterwards  [when]  they  became 
possessed  of  a  carriage  of  their  own,  .  .  .  with 
a  pair  of  horses  and  a  driver  by  the  day  or  drive, 
for  which  ...  a  certain  sum  was  charged.  She 
[Miss  Mortlock]  paid  the  driver  by  the  week,  and 
the  defendants  besides  gave  him  a  gratuity  for  each 
day's  service.  For  the  .  .  .  three  years  [before  the 
accident  which  formed  the  subject-matter  of  the 
action],  the  same  coachman  constantly  drove  the  de- 
fendants' carriage,  and  they  had  purchased  a  livery- 
hat  and  coat  for  him,  which,  it  appeared,  were  usu- 
ally hung  up  in  the  passage  of  the  defendants' 
house.  .  .  .  The  coachman,  before  he  drove,  was  in 
the  habit  of  going  in  and  putting  on  the  ooat  and 
hat,  and  when  he  had  finished  the  drive,  of  return- 
ing and  replacing  them.  On  the  day  in  question,  he 
wore  the  hat  only)  and  when  he  had  returned  home 
with  the  ladies,  and  after  they  had  got  out  of  the 
carriage,  .  .  .  [he]  went  in  to  replace  the  hat,  and 
left  the  horses  without  anyone  to  hold  them.  .  .  . 
They  set  off  whilst  the  coachman  was  so  occupied, 
and  ran  against  the  plaintiff's  carriage  overturned 
it,  and  inflicted  .  .  .  the  injury  complained  of .  .  .  . 
It  appeared  that  there  was  no  other  regular  coach- 
man in  the  Job-mistress's  yard,  and  when  he  waa 
otherwise  employed,  some  other  person  in  the  yard 
acted  as  coachman,  but  never  for  defendants  since 
they  had  their  own  carriage,  though  oocaaionally 
before  that  time.  For  the  plaintiff  it  was  contended 
that  they  [the  defendants]  were  liable  for  the  coach- 
man's neglect,  independently  of  the  special  circum- 
stances of  the  case;  and  that  there  were  besides  two 
peculiar  grounds,  on  which  the  defendants  ought  to 
be  held  responsible:  First,  that  there  was  evidence 
to  go  to  a  Jury  of  selection  and  choice  by  the  defend- 
ants of  the  particular  coachman,  so  as  to  make  him 
their  servant;  and,  secondly,  that  when  the  coach- 
man went  in  to  leave  his  hat,  he  was,  in  so  doing, 
acting  as  the  servant  of  the  defendants,  and  there- 
fore his  neglect  was  theirs.*'    The  conclusion  ai^ 
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rlTod  at  by  tbe  court  was  that  the  view  contended 
for  by  Uttlodale,  J.,  and  Abbott,  Cb.  J.,  in  Lauirber 
▼.  Pointer  (18S8)  5  Bam.  ft  C.  547,  was  tbe  correct 
one,  and  that  the  special  drcurastancee  adduced  to 

esublish  tbe  fact  of  a  transfer  of  service  were  not 
tufflcient  for  tbat  purpose. 

**Tbe  liability,  by  virtue  of  tbe  principle  of  rela- 
tion of  master  and  servant,  must  cease,"  said 
Parke,  B.,  in  rearard  to  the  first  of  tbese  conten- 
tions, **  where  the  relation  itself  ceases  to  exist, 
sod  no  other  person  than  the  master  of  such  servant 
can  be  liable,  on  tbesimplefrround  tbat  the  servant 
to  the  servant  of  another  and  his  act  the  act  of  an- 
otben  consequently,  a  third  person  enterinir  into  a 
contract  with  tbe  master,  which  does  not  raise  the 
relation  of  master  and  servant  at  all,  is  not  thereby 
rendered  liable;  and,  to  make  such  person  liable,  re- 
course must  be  had  to  a  different  and  more  extended 
principle,  namely,  tbat  a  person  is  liable,  not  only 
for  the  acts  of  his  own  servant,  but  for  any  Injury 
which  arises  by  the  act  of  another  person  In  carrying 
into  execution  that  which  that  other  person  has  con- 
tracted  to  do  for  bis  benefit.  That,  however,  is  too 
larfre  a  position.  The  rule  of  law  may  be,  tbat 
where  a  man  is  in  possession  of  fixed  property,  he 
must  take  care  that  bis  property  is  so  used  or 
managed  that  other  persons  are  not  injured;  and 
that,  whether  his  property  be  manafred  by  his  own 
Immediate  servants,  or  by  contractors  with  them, 
or  their  servants.  Such  injuries  are  in  the  nature 
of  nuisances;  but  tbe  same  principle  which  applies 
to  the  personal  occupation  of  land  or  houses  .  .  . 
does  not  apply  to  personal  movable  chattels,  which, 
in  the  ordinary  conduct  of  tbe  affairs  of  life,  are 
intrusted  to  the  care  and  manairement  of  others 
who  are  not  tbe  servants  of  the  owners,  but  who 
exercise  employments  on  their  own  account  with 
respect  to  the  care  and  management  of  goods  for 
any  persons  who  choose  to  intrust  them  with  them." 
Quarman  v.  Burnett  (1840)  6  Mees.  &  W.  499.  4  Jur. 
MB.  [The  comments  of  the  court  upon  the  special 
circumstances  which  were  adduced  are  stated  in 
iJifra^  C  1.  3.] 

The  following  passage  from  a  Pennsylvania  case 
decided  in  the  same  year  as  Quarman  v.  Burnett 
(1840)  6  Mees.  ft  W.  499, 4  Jur.  909,  may  be  advan- 
tageously read  in  connection  with  the  above  quo- 
tation, as  it  serves  to  illustrate  tbe  subject  from  a 
somewhat  different  standpoint:  *'If  u  horse  is  hired 
to  me,  and  I  am  to  ride  or  drive  bim,  I  am  to  Judge 
of  what  distance  he  can  travel  in  a  given  time,  and 
to  see  that  be  is  not  overheated  or  too  much  fa- 
tifrued.  But  if,  as  often  happens,  the  owner  him- 
self goes'along  and  drives,  I  have  no  care  of  tbe 
horse,  and  no  responsibility  if  be  Is  injured.  But  if 
tbe  owner  sends  a  driver,  who  is  to  drive,  and  water 
and  feed  tbe  horses,  it  is  as  to  me  the  same  as  if  the 
owner  himself  drove.  If  his  driver  oversets  and 
breaks  my  arm,  his  master  is  liable  to  me;  and  if, 
at  the  same  time,  the  carriage  is  broken,  I  am  not 
liable  to  the  owner;  it  was  not  done  by  me,  but  by 
himself  or.his  servant.  But  a  horse  may  be  hurt  at 
tbe  same  time— I  am  not  liable  for  that;  It  was  the 
result  of  carelessness  or  unskilf  ulness  of  the  owner 
or  his  servant.  And  wherever  the  owner  sends  a 
lervant  to'drlve  and  take  care  of  the  horses,  he  who 
is  carried  has  no  responsibility,  unless  the  injury 
occurred  from  some  act  or  interference  of  his." 
Huirbee  v.  Boyer  (1840)  9  Watts,  556. 

When  tbe;general  effect  of  these  carriage  cases  is 
summed  up,  we  observe  that  they  simply  determine 
that,  as  a  matter  of  fact,  a  man  who  lets  out  a  car- 
riage on  hire  to  another  In  no  sense  places  the 
coachman  under  the  control  of  the  hirer,  except 
tbat  the  latter  may  indicate  the  destination  to  which 
be  wishes  to  be  driven,  and  tbat  the  coachman  does 
not  become  the  servant  of  the  person  he  is  driving 
so  as  to  become  liable  for  his  acts.  See  the  re- 
marks of  Bo  wen,  L.  J.,  In  Donovan  v.  Laing,  W.  ft 
D.  Constr.  Syndicate  [18u3]  1  Q.  B.  0^9. 
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Some  later  cases  treat  the  situation  as  one  which 
creates  a  presumption  rather  than  as  one  which 
may  or  may  not  Justify  an  inference.  Practically, 
however.  It  Is  immaterial  which  view  is  taken,  as 
the  presumption,  such  as  it  is,  is  not  conclusive. 
Cases  of  this  description  are  the  following; 

Where  tht:  only  evidence  is  tbat  A  and  B  occa- 
sionally exchantred  work  with  their  teams,  and  that 
A  sent  his  team  to  haul  a  load  for  B,  the  legitimate 
Inference  is,  that  the  driver,  while  doing  the  work, 
was  in  A's  employ.  Michael  v.  Stanton  (1876)  8 
Hun,  462. 

If  nothing  more  is  shown  than  tbat  tbe  owner  of 
a  wagon  and  team  hired  them  out  with  a  driver  to 
do  a  day's  work,  a  finding  of  the  Jury  that  tbe 
driver  is  tbe  servant  of  the  bailor,  and  that  the 
bailor  is  liable  for  injuries  caused  by  the  defective 
condition  of  the  harness,  by  reason  of  which  the 
driver  could  not  control  the  team,  will  not  be  dis- 
turbed.   Crockett  v.  Calvert  (1850)  8  Ind.  127. 

The  hiring  of  horses  to  be  driven  by  a  driver 
regularly  in  tbe  employ  of  the  person  from  whom 
the  horses  are  hired  does  not  create  the  relation  of 
master  and  servant  between  the  hirer  and  tbe 
driver,  from  which  a  liability  for  the  driver's  negli- 
gence would  arise.  New  York.  L.  E.  ft  W.  R.  Co. 
V.  Steinbrenner  (1885)  47  N.  J.  L.  '161,  64  Am.  Hep. 
126. 

The  driver  of  a  horse  and  truck,  who,  with  tbemy 
is  selected  to  perform  services  for  a  third  party 
under  a  contract  by  bis  employer  to  furnish  horse, 
truck,  and  driver  daily  for  a  specified  price,  is  a 
servant  of  his  regular  employer  while  engaged  in 
such  service,  and  not  a  servant  of  the  third  party. 
Quinn  V.  Complete  Electric  Constr.  Co.  (1891)  46 
Fed.  Hep.  506. 

A  llvery-stable  keeper  is  liable  for  the  negligence 
of  bis  driver  temporarily  engaged  in  the  service  of 
an  undertaker.  Hershberger  v.  Lynch  (1887)  (Pa.) 
10  Cent.  Rep.  889. 

The  above  cases  all  rely  on  Quarman  v.  Burnett 
a840)  6  Mees.  ft  W.  499,  4  Jur.  9ti9,  but  in  others  we 
find  a  more  distinct  recognition  of  the  original 
theory,  that  the  relation  between  the  driver  and  the 
contracting  parties  depends  on  the  question.  Which 
of  them,  as  a  matter  of  fact,  controls  hhn  in  re- 
spect to  tbe  details  of  tbe  temporary  work? 

A  driver  of  a  team  is  the  servant  of  the  person 
who  is  his  regular  employer,  and  who  has  the  power 
to  direct  where  and  for  whom  his  services  shall  be 
given,  and  to  discharge  bim  for  misconduct  or  in- 
competency, and  not  of  tbe  person  who  hires  the 
team  for  a  day,  although  the  latter  has  the  right  to 
direct  his  actions  to  the  extent  of  indicating  where 
tbe  work  was  to  be  done,  and  may  have  actually 
asked  for  the  services  of  this  particular  driver. 
Joslin  V.  Grand  Rapids  loe  Co.  (1883)  60  Mich.  516, 
45  Am.  Rep.  54. 

(k>oley,  J.,  said  tbe  case  was  directly  within  Quar- 
man V.  Burnett  (1840)  6  Mees.  ft  W.  499. 4  Jur.  969,  an 
authority  which,  "whether  correctly  decided  or 
not,"  he  considered  to  have  been  "too  often  and 
too  generally  recognized  and  followed  to  be  ques- 
tioned." 

Tbe  company  employing  and  controlling  a  driver 
who  manages  the  horses  which  draw  a  railway-car, 
and  not  the  company  owning  the  car  itself,  Is  tbe 
proper  defendant  in  an  action  to  recover  damages 
for  injuries  received  through  a  collision  with  the 
car.  Weyant  v.  New  Tork ft  H.  R.  Co.  (1854)  8  Duer, 
860. 

A  person  employed  and  paid  by  a  contractor  as 
driver  of  a  horse  and  wagon,  which,  together  with 
the  driver,  the  contractor  lets  by  the  day  to  a  city 
to  be  used  in  the  work  of  paving  a  street,  and  who 
has  the  entire  management  of  the  horse  as  to  the 
manner  of  driving  him.  and  whose  duty  it  is  to  see 
tbat  he  is  properly  shod,  Is  the  servant  of  the  con- 
tractor in  so  driving  tbe  horse  and  having  him  shod, 
and,  for  an  injury  to  a  third  person  cauiedJ>yhia.T 
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ncyllflpenoe  In  these  respects,  the  contractor  is  lia- 
ble. Huff  T.  Ford  (1878)  126  Hass.  24.  80  Am.  Bep. 
645. 

An  employee  of  a  city  at  work  in  digging  a  sewer 
is  not  a  fellow  servant  with  the  driver  of  a  wa^ron 
hired  by  the  city  to  cart  away  the  dirt,  who  is  not 
subject  to  the  control  and  direction  of  the  foreman 
of  the  city.    Reagan  v.  Casey  (1893)  160  Mass.  874. 

In  Brown  v.  Smith  (]8Q0>  86  Ga.  274,  the  driver  of 
a  team  was  held  to  have  passed  under  the  full  con- 
trol of  another  person  on  the  ground  that  the  latter 
had  the  power  to  put  him  at  other  kinds  of  work 
besides  that  to  which  he  was  orlflrinally  assigned. 

In  Callahan  v.  Sharp  (1882)  27  Hun,  F6,  the  court 
held  that  the  hirer  of  a  carriage  for  a  funeral  be- 
came the  master  pro  hac  vice  of  the  driver,  and  was 
therefore  disabled  from  recovering  for  an  injury 
due  to  such  driver's  negligence.  This  ruling,  how. 
ever,  is  quite  opposed  to  the  general  current  of 
authority  as  indicated  by  the  foregoing  cases  as 
well  as  by  those  cited  under  infra^  2.  We  learn 
from  a  note  in  Abbott's  Am.  Dig.  for  1888-84,  p.  844, 
9  94,  that  the  suit  was  tried  a  second  time,  and  the 
second  Judgment  reversed  by  a  differently  consti- 
tuted  division  of  the  tame  eoutt,  on  the  groiitid  that 
the  driver  was  the  employee  of  the  stable  keeper 
and  not  of  the  hirer  of  the  carriage.  This  decision 
was  alflrmed  by  the  court  of  appeals  without  an 
opinion,  96  N.Y.  672. 

Where  there  is  a  conflict  of  evidence  as  to  whether 
the  hirer  or  the  owner  of  a  team  had  control  of  the 
drivor  while  the  hiring  continued,  the  question 
should  bo  left  to  the  jury.  Larkin  y.  Burlington, 
C.  H.  &  N.  R.  Co.  (1892)  85  Iowa,  492. 

2.  Bearing  of  theae  principles  on  the  doctrine  of  im- 
puted neoUo^nee. 

In  Little  y.  Hackett  a885)  116  U.  S.  806.  20  L.  ed. 
652,  the  fact  that,  normally,  the  driver  of  a  hired 
hackney-coach  or  similar  vehicle  is  not  the  servant 
of  a  passenger  conveyed  therein  was  adduoed  as  a 
sufficient  reason  for  repudiating  the  much-dis- 
cussed "identification"  doctrine  of  Thorogood  v. 
Bryan,  8  C.  B.  115, 18  L.  J.  C.  P.  N.  8.  836;  Larkin  v 
Burlington.  0.  R.  &  N.  R.  Co.  (181)2)  85  Iowa,  492; 
Richardson  v.  Van  Ness  (1889)  53  Hun,  267;  New 
York,  L.  E.  &  W.  R.  Co.  y.  Steinbrenner  (1886)  47  N. 
J.  L.  161. 54  Am.  Bep.  126. 

In  Chapman  y.  New  Haven  R.  Co.  a850)  19  N.  Y. 
841,  75  Am.  Deo.  844,  it  was  denied  that  a  passenger 
on  a  train  Injured  by  a  collision  with  another  train, 
caused  by  the  negligence  of  the  proprietors,  is 
barred  where  the  proprietors  of  his  own  train  are 
also  negligent,  the  ground  assigned  being  that  he 
has  in  such  case  no  control,  no  management,  no  ad- 
visory power,  as  regards  the  operation  of  the  train. 

The  same  view  has  now  been  definitely  estab- 
lished in  England  by  Mills  v.  Armstrong  (1888)  L.  R. 
13  App.  Cas.  1,  67  L.  J.  Prob.  N.  8.  65,  58  L.  T.  N.  S. 
428. 36  Week.  Rep.  870. 52  J.  P.  212, 6  Asp.  M.  C.  257, 
where  the  House  of  Lords  cited  Little  v.  Hackett 
(1885)  116  U.  S.  866,  89  I^.  ed.  662,  with  marked  ap- 
proval. 

Upon  similar  principles  it  has  been  held  that 
the  pilot  of  a  tug- boat  which  is  lashed  to  a  barge, 
and  towed  together  with  it  by  another  tug-boat,  is 
not  a  servant  of  the  owners  of  the  latter  tug-boat, 
so  that  the  negligenoe  of  its  crew  will  be  imputed 
to  him.    Perry  v.  Lansing  (1879)  17  Hun.  34. 

A  full  discussion  of  this  doctrine,  howeyer,  would 
be  beyond  the  soope  of  this  note,  and  the  above 
cases  are  referred  to  simply  in  order  to  show  that, 
in  one  of  its  aspects,  it  touches  upon  the  law  of 
master  and  seryant. 

For  cases  on  the  subject,  see  Shearm.  ft  Redf. 
Neg.  S  66,  and  the  notes  to  Becker  y.  Missouri  P.  R. 
Co.  (Mo.)  9  L.  R.  A.  167;  Cosey  v.  Smith  (Mass.)  9  L. 
R.  A.  259;  Slattery  v  O'Connell  (Mass.)  10  L.  R.  A. 
658;  Louisville,  N.  A.  ft  C.  R.  Co.  y.  Creek  (Ind.)  14 
L.  R.  A.  733. 
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&  Apparent  ineonsittMicief  in  the  lieeStiont,  diieus- 
s/oit  of. 

Quarman  y.  Burnett  (1S40)  6  Mees.  ft  W.  489, 4  Jur. 
909.  settled  the  rules  applicable  in  situations  like  the 
above  before  the  doctrine  of  common  employment 
had  made  its  influence  felt  in  Anglo-American  juris- 
prudence. The  result  has  been,  as  already  re- 
marked, a  certain  amount  of  inconsistency,  not  at 
to  theory,  but  as  to  the  effect  of  evldenoe,  between 
the  decisions  in  which  the  plaintiff  is  a  third  person 
and  those  in  which  he  is  a  servant. 

The  difBculties  raised  by  the  cases  in  which  the 
relations  of  the  parties  have  been  considered  with 
reference  to  the  doctrine  of  ooservice  will  be  ap- 
preciated from  the  following  extract  from  the 
opinion  of  Mellish,  L.  J.,  in  atypical  case,  the  earli- 
est in  which  that  doctrine  was  relied  on  as  a  defense 
under  the  circumstances  discussed  in  this  subdivi- 
sion: **In  this  case  it  is  not  disputed  that  Lawrence 
was  the  general  servant  of  the  defendants,  being 
hired  and  paid  by  them;  but  the  question  ii 
whether  he  was  not  lent,  so  to  speak,  to  Whittle,  so 
as  to  become  his  servant  for  this  particular  work. 
It  appears  from  the  evidence,  and  more  particularly 
from  the  answers  to  the  interrogatories,  that  Whit- 
tle undertook,  as  one  general  contract,  the  work  of 
continuing  the  making  the  shaft  which  the  defend- 
ants had  begun,  including  the  bringing  up  of  the 
soil  excavated  and  the  letting  down  and  bringing 
up  the  workmen,  which  involved  the  use  of  a  steam 
engine  and  the  necessary  gear.  It  naturally  hap-, 
pened  that  the  defendants  had  an  engine  on  the 
spot  and  engineers  already  engaged,  so  that  it  was 
for  the  mutual  benefit  of  both  parties  that  the  com- 
pany's engine  and  men  should  do  the  work,  and  il 
was  accordingly  agreed  that  the  company  should 
place  at  the  disposal  of  Whittle  the  necessary  en- 
gine-power, ropes,  and  hoppets,  with  two  engineen, 
one  to  work  the  engine  by  day  and  the  other  by 
night,  such  engineers  being  under  the  control  of 
the  contractor.  The  effect  of  this  agreement  was 
that  the  whole  job  was  let  out  to  Whittle,  but  the 
engine  was  to  assist  him  in  doing  the  work,  and  the 
engineer,  though  remaining  the  general  servant  of 
the  defendants  and  paid  by  them,  was.  while  work- 
ing at  this  shaft,  to'  act  under  the  control  and  or- 
ders of  Whittle.  That,  in  my  opinion,  makes  the 
acts  of  Lawrence,  while  working  the  engine,  the 
acts  of  Whittle  and  not  of  the  defendants."  Rourke 
y.  White  Moss  Colliery  Co.  (1877)  L.  R.  2  C.  P.  Div. 
206,  46  L.  J.  C.  P.  N.  S.283.  86  L.  T.  N.  S.  49. 12  Week. 
Rep.  263,  a876)  L.  R.  1  C.  P.  Dly.  556,  35  L.  T.  N.  S. 
160. 

The  contract  here  under  review  does  not  seem  to 
have  differed  in  any  essential  respect  from  that  in 
Quarman  v.  Burnett  (1840)  6  Mees.  ft  W  499,  4  Jur. 
969,  in  which  a  different  conclusion  as  to  the  posi- 
tion of  the  servant  was  arrived  at.  For  aught  that 
appears,  the  control  exercised  by  the  contractor 
may  have  been  of  that  limited  character  which 
Quarman  v.  Burnett  Itself  and  other  decisions  (see 
c,  4,  infra)  haye  shown  to  be  insufficient  to  justify 
the  Inference  that  there  has  been  a  transfer  of  serv- 
ices. The  injury  complained  of  occurred  from  the 
negligenoe  of  one  of  the  engineers  in  failing  to  stop 
the  hoisting  machinery  at  thd  proper  time,  and  the 
weight  of  authority  is  in  favor  of  the  view  that  the 
fact  of  an  employee  being  subject  to  the  control 
of  a  person  other  than  his  general  employer,  to 
the  extent  of  being  obliged  to  obey  the  orders  of 
that  person  In  regard  to  the  times  at  which  the  in- 
strumentality is  to  be  brought  into  active  opera- 
tion does  not  of  Itself  imply  that  his  services  were 
transferred.  (See  infra^  c,  4.)  If  the  engi- 
neers were  no  further  under  control  than  this, 
the  case  must  be  regarded  as  standing  in  con- 
flict with  many  others,  even  of  those  which  have 
relied  upon  it.  The  apparent  conflict,  bow- 
ever,  vanishes  if  we  look  a  little  deeper  and 
consider  the  true  rationale  of  these  decisions.    That 
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rationale  to  limply  this:  As  a  general  rule  the  ez- 
prenions  used  by  the  parties  to  such  contracto  are 
loo  vague  to  afford  any  certain  ground  for  a  con- 
duaion  as  to  their  real  intentions.  Legal  rights 
and  liabilities  oannot  be  predicted  with  certainty 
from  such  ambiguous  phrases  as  the  ''furnishing" 
of  a  servant  to  another,  or  the  placing  of  a  servant 
''at  the  dtoposal"  of  another,  or  "under  his  orders.'* 
Id  most  instances,  therefore,  a  jury,  or  a  court  in 
reviewing  the  finding  of  a  Jury,  virtually  draws  its 
Inferences  from  the  subsequent  conduct  of  the 
parties,  or  from  the  known  conditions  of  work  in 
tbe  particular  employment  under  discussion.  The 
former  aid  to  construction  needs  no  comment,  as  it 
isaimplya  matter  of  special  evidence  which  may 
or  may  not  have  a  clearer  meaning  than  the  words 
of  the  contract  Itself.  The  latter,  however,  is  al- 
ways available,  and  will  be  found  to  have  exercised 
a  predominant  influence  in  all  cases  involving  novel 
circumstanoes.  The  famous  opinions  of  Littledale, 
J.,  and  Abbott,  Ch.  J.,  in  Laugher  v.  Pointer  0S») 
5  Bam.  &  C.  647  (see  9upr<u  1)«  are  notable  instances  of 
this  method  of  arriving  at  a  proper  conclusion,  and 
ft  to  obvious  that,  in  Rourke  v.  White  Moss  Colliery 
Co.  a«7)  L.  R.  2  C.  P.Div.20i,46L.  J.  C.  P.  N.S.  283. 
96  L.  T.  N.  S. «,  25  Week.  Rep.  568,  the  court  was 
really  exemplifying  tho  same  theory.  To  express 
tbe  principle  suggested  by  these  considerations 
in  term  which  shall  be  at  once  precise  and  univer- 
sally applicable  to  hardly  feasible,  but  the  follow- 
log  formula  to  offered  as  being  perhaps  sufficiently 
definite  to  be  practically  useful,  and  as  likely  to 
work  out  fair  results  for  all  parties:  A  con- 
tract to  furnish  a  servant  to  do  work  will 
be  presumed,  whether  such  furnishing  to  an  inci- 
dent of  the  hiring  of  an  instrumentality  or  nor,  to 
leave  unchanged  the  relation  between  the  servant 
and  hto  regular  employer,  unless  it  appears  to  be  a 
reasonably  necessary  inference  from  the  nature  of 
the  work  that  tho  intention  of  the  parties  was  to 
give  the  hirer  the  power  of  controlling  the  servant 
as  to  the  detalto  of  hto  work,  and  not  merely  as  to 
specific  results  to  be  obtained  by  hto  compliance 
with  general  directions.  One  circumstance  which 
should  go  far  in  determining  whether  such  an  in- 
ference to  reasonably  necessary  or  not  to  the  rela- 
tive qualifications  of  the  servant  and  the  hirer  in 
point  of  technical  skilL  The  less  tbe  knowledge  of 
tbe  hirer  as  to  the  detaito  of  the  work  to  be  done, 
the  leas  justifiable  to  it  to  suppose  that  he  Intended 
to  control  those  details.  Thto  consideration  would, 
of  course,  be  of  no  moment  in  cases  where  em- 
ployees are  regular  members  of  an  establishment, 
for  such  persons  are  equally  the  servants  of  their 
employer,  whether  he  knows  anything  about  their 
work  or  not.  But  it  ought  obviously  to  carry  great 
weight  when  the  question  to  whether  one  who  to 
normally  the  servant  of  an  independent  con- 
tractor has  temporarily  resigned  that  position  to 
become  a  servant  of  the  contractee.  The  theory  of 
tbe  relation  of  an  independent  contractor  to  a 
contractee  to  that  he  to  a  person  exercising  a  public 
employment  whom  the  contractee  commissions  to 
do  certain  work  for  which  special  skill  or  a  special 
command  of  appliances  and  plant  to  indispensable. 
The  inference  therefore  is,  that  the  contract- 
or's servant,  being  hto  representative  in  executing 
tbe  work,  should  not  be  regarded  as  the  contractee's 
servant  except  under  circumstances  which  would 
justify  a  like  deduction  in  the  case  of  the  con- 
tractor himself.  These  considerations  point  to  the 
conclusion  that  Bwan  v.  Lippincott  (1885)  47  N.  J. 
L.  192,  M  Am.  Bep.  148,  was  wrongly  decided,  and 
that  Hasty  v.  Sears  a882)  157  Mass.  123,  to  a  ruling 
of  very  doubtful  authority.  (For  facts  of  these 
cases,  see  infra%  d.)  Contrast  with  these  cases  the 
very  clear  and  sensible  remarks  of  Bleckley,  J.,  in 
Coggin  V.  Central  R.  Co.  (1879)  62  Ga.  686,  as  quoted 
c,  4,  infra. 

If  tbe  subject  to  rlewed  from  thto  standpoint 
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much  of  the  apparent  want  of  harmony  will  disap- 
pear, and  it  will  certainly  be  quite  unnecessary  to 
resort  to  the  extreme  hypothesis  broached  In  the 
recent  case  of  Murray  v.  Dwight  (1897)  15  App. 
DIv.  241,  where  the  supreme  court  of  New  York 
thought  that  the  rule  in  Quarman  v.  Burnett  (1840) 
6  Mees.  ft  W.  499,  4  Jur.  909.  actually  conflicted  with 
that  in  Hascy  v.  Sears  ( 1892)  157  Mass.  123,  and  Rourke 
v.  White  Moss.  Colliery  Co.  (18:7)  L.  R.  2  C.  P.  Div. 
205,  4tt  L.  J.  C.  P.  N.  S.  283,  36  L.  T.  N.  8.  49,  25  Week. 
Rep.  563.— and  suggested  that  the  hiring  of  a  horse 
and  driver  for  a  particular  service  was  on  a  differ- 
ent basto  from  the  lending  or  hiring  of  one's  serv- 
ant only. 

4.  Illustrative  coses. 

The  following  decisions  will  show  how  the  princi. 
pies  developed  above  have  been  applied  under  va- 
rious circumstances: 

One  who  hires  a  crane  to  be  operated  by  a  servant 
of  the  owner  subject  to  the  orders  and  under  the 
control  of  the  hirer  is  liable  for  injuries  resulting 
from  the  name  in  which  the  machinery  is  operated. 
Donovan  v.  Laing,  W.  ft  D.  Constr.  Syndicate 
[1883]  1  Q.  B.  629;  Wilson  v.  Caledonian  R.  Co. 
(1887;  24  Sc.  L.  Rep.  541. 

A  workman  furnished  and  paid  by  the  ship,  but 
oontroUed  by  the  stevedore,  to  a  fellow  servant  of 
the  persons  hired  directly  by  the  stevedore  him- 
self. The  Harold  (1884)  21  Fed.  Rep.  428;  Manning 
y.  Adams  (1884)  33  Week.  Rep.  430. 

In  Coyle  v.  Pierrepont  (1885)  37  Hun,  879,  defend- 
ant, who  had  hired  to  a  stevedore  a  portable  en- 
gine and  boiler,  with  the  engineer  to  run  the  same, 
was  held  liable  for  an  injury  caused  to  an  employee 
of  the  stevedore  by  tbe  engineer's  negligent  oper- 
ation of  the  machinery.  Apparently  this  case 
turns  on  the  fact  that,  as  stated  by  the  court,  the 
engineer  had  the  exclusive  charge  of  the  engine. 

Where,  under  an  arrangement  between  a  firm  of 
stevedoresand  an  oil  company,  the  latter  f  urntohed 
steam  power  and  mechanical  appliances,  with  per- 
sons to  manage  the  same  and  aid  in  loaning  tbe 
vessel,  the  stevedores  paying  the  company  a  cer- 
tain compensation  per  barrel  for  tbe  total  quantity 
of  oil  laden,  a  person  who  was  in  the  immediate 
employ  of  the  stevedores,  and  was  stationed  at  the 
gangway  to  signal  the  man  in  charge  of  the  hoist- 
ing, who  was  furnished  by  the  oil  company,  is  not 
a  fellow  servant  of  the  latter.  Sanford  v.  Stan- 
dard Oil  Co.  (1890)  118  N.  Y.  571. 

The  inference  from  a  contract  by  which  a  steve- 
dore to  to  provide  "all  labor  for  filling  buckets  or 
baskets,  working  tramways,  etc.,"  and  the  ship- 
owner expressly  undertakes  to  provide  a  winch- 
driver  and  a  hatchman  for  each  batch  to  attend  to 
the  hoisting  apparatus, Is  that  the  shipowners  intend 
to  retain  control  over  the  men  who  work  the  tackle 
used  for  the  purpose  of  discharging  the  ship. 
Union  S.  8.  Co.  v.  Clnridge  [1894]  A.  C.  185. 

An  engineer  who  to  managing  an  engine  hired  by 
a  building  contrautor,  but  who  is  controlled  by  the 
owner  of  the  engine,  is  not  a  fellow  servant  of  an 
employee  of  one  of  the  subcontractors  engaged  on 
the  same  general  work.  Gerlaob  v.  Edelmeyer  (i887) 
15  Jones  ft  S.  292.  Compare  Higglns  v.  Western  U. 
Teieg.  Co.  (1894)  8  Misc.  433  (man  placed  in  charge  of 
elevator  by  owner  of  building  not  fellow  servant 
of  servant  of  contractor  engaged  in  repairing  it). 

A  railroadcompany  remains  liable  for  tbe  negli- 
gence of  men  on  a  construction  train  furnished  by 
it  to  a  contractor,  where  the  latter,  under  the 
agreement,  has  no  control  of  the  train.  Chicago, 
B.  ft  Q.  R.  Co.  V.  Clark  (1889)  26  Neb.  645.  Dtotln- 
gutohing  Hltte  v.  Republican  Valley  R.  Co.  (1886)  19 
Neb.  620,  where  the  contractor  had  the  use  of  the 
engine  and  cars  as  part  of  his  compensation. 

A  railroad  company  is  not  liable  for  an  injury  re- 
sulting from  the  management  of  a  construction 
train,  which,  at  the  time  of  the  accldetff^as  undbf  ^ 
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the  exclusive  control  of  the  oontraotor  and  his  serv- 
ants. Cunnlnffbam  t.  International  B.  Co.  (1879) 
61  Tex.  fi08, 82  Am.  Rep.  63S. 

A  transfer  of  control  as  to  the  men  on  a  oonstruo- 
tlon  train  is  a  necessary  inference,  where  a  con- 
tractor is  required  by  his  contract  to  handle  all 
material,  and  to  load  and  unload  the  same  as  needed 
for  the  work.  Miller  v.  Minnesota  fr  N.  K.  Co.  (1888> 
76  Iowa,  655. 

Men  furnished  with  a  construction  train  in  pur- 
suance of  the  express  terms  of  a  contract  with  a 
subcontractor  become  the  special  servants  of  the 
subcontractor  while  engaired  in  carrying  out  the 
work  which  he  does  through  their  instrumenulity, 
even  though  they  are  selected  and  paid  by  the 
owners  of  the  train.  Powell  v.  Virginia  Coristr. 
Co.  (18P0)  88  Tenn.  684.  following  Rourke  v.  White 
Moss  Colliery  Co.  (1877)  L.  R.  2.  C.  P.  Div.  S05, 46  L.  J. 
C.  P.  N.  S.  288, 88  L.  T.  N.  8.  49,  25  Week.  Rep.  663, 
and  disapproving  New  Orleans,  B.  R.  V.  &  M.  R.  Co. 
V.  Norwood  (1885)  62  Miss.  5u5, 52  Am.  Rep.  191.  and 
Burton  v.  Oalveston.H.  &  S.  A.  R.  Co.  (1884)  61  Tex. 
526,  in  so  far  as  those  decisions  rested  upon  the  fact 
that  the  owners  of  the  train  had  the  power  of  em- 
ployment and  discharge,  and  the  duty  of  paying. 

The  lessee  of  a  ferry  who  hires  a  steam-tug  with 
its  crew  for  one  day  to  assist  in  the  transportation 
of  his  passengers,  and  has  entire  control  of  the 
crew,  and  power  to  substitute  others  in  their  place, 
as  well  as  to  alterany  portion  of  the  tackle  of  the 
vessel,  is  liable  for  their  negligence,  or  for  the  fail- 
ure of  the  tackle.  Dal  yell  v.  Tyrer  (1868)  Bl.  Bl.  & 
Bl.  006,  28  L.  J.  Q.  a  N.  8. 58, 5  Jur.  N.  8.  335. 

A  railroad  company  is  not  liable  for  the  negli- 
gence of  an  engineer  and  fireman  operating  an  en- 
gine rented  to  a  bridge  company,  where  they  are 
under  the  control  of  the  latter  company  as  to  the 
details  of  their  work.  Byrne  v.  Kansas  City.  Ft.  8. 
ft  M.  R.  Co.  22  U,  8.  App.  220,  61  Fed.  Rep.  605,  24  L. 
R.  A.  698. 

In  the  Mississippi  case  here  criticised  the  railway 
company  exercised  no  control  over  the  trainmen 
beyond  requiring  them  to  have  the  train  on  a  siding 
fifteen  minutes  before  the  schedule  time  of  the 
regular  trains. 

An  arrangement  between  two  companies,  by  Tir- 
tue  of  which  one  furnishes  to  the  other  an  engine, 
engineer,  fireman,  conductor,  and  brakemen,  to  run 
a  freight  train  between  two  towns  for  an  agreed 
price  payable  monthly,  implies  that  the  engine  and 
train-hands  are  those  of  the  first  company  furnished 
to  the  defendant,  to  do,  in  its  stead,  work  for  which 
is  to  be  paid  a  fixed  price  monthly,  not  to  the  men 
but  to  the  8hepaug  Company.  It  follows  that  the 
first  company  does  not  lose  the  entire  control  of  the 
men  while  on  the  other's  road,  but  has  a  general 
supervision  over  them,  subject  to  the  rules  and 
regulations  of  the  hirer  of  the  train  and  to  such 
special  orders  as  its  officers  might  give,  for  securing 
the  safe  operation  of  its  own  trains  as  well  as  the 
hired  one.  Zeigler  v.  Danbury  ft  N.  R.  Co.  (1885)  62 
Conn.  548. 

Upon  which  company  rests  the  liability  for  the 
condition  of  locomotives,  under  a  contract  between 
two  railroad  companies  for  the  running  of  through 
trains  over  both  lines,  where  the  stipulation  was 
that  one  was  to  furnish  engine  and  men,  and  the 
other  to  pay  a  rental  for  them,  was  very  thoroughly 
considered  in  Hurlbut  v.  Wabash  R.  Co.  (1895)  130 
Mo.  657.  The  court  supported  its  decision  that  the 
former  company  was  liable,  whether  the  locomo- 
tives were  on  its  own  line  or  that  of  the  other  com- 
pany, by  the  following  reasoning:  ''Under  the  con- 
tract between  the  two  companies,  and  the  rules 
adopted  in  carrying  it  out,  defendant  had  the  exclu- 
sive power  of  employing  and  discharging  trainmen. 
It  paid  them  for  the  work  performed  on  its  own  line. 
It  furnished  and  kept  in  repair  the  engines  used  in 
common  on  the  two  lines  of  road.  The  Omaha 
company  was  given  the  sole  control  of  the  operation 
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I  of  the  engines  and  of  the  direction  of  the  men  in 
I  charge  of  them  while  used  on  its  road.    It  also  paid 
I  these  employees  for  their  services  performed  while 
I  on  its  road.    But  it  was  required  to  use  the  engines 
j  and  men  furnished  it  by  the  Wabash  company.    In 
I  their  selection  they  had  no  choice.    It  must  be  as- 
I  sumed   that  plaintiff  accepted  employment  with 
I  knowl(><1ge  of  the  terms  of  the  agreement,  and  that 
i  he  acquiesced  therein.    The  agreement  made  it  the 
duty  of  the  defendant  to  furnish  the  engines,  and 
I  its  servants  were  required  to  manage  and  operate 
i  the  train  under  the  direction  of  the  Omaha  com- 
I  pany.    .    .    .    The  trainmen  did  not  change  masters 
'  upon  passing  from  one  road  to  the  other.    They 
continued  to  be  the  general  servants  of  the  Wabash 
company,  and  merely  became  subject  to  the  orders 
of  the  other  company  so  far  as  was  necessary  to  in- 
sure the  safe  and  proper  management  of  Its  busi- 
ness.   The  interest  of  defendant  was  not  only  in 
respect  to  the  business  done,  but  in  the  oare  of  its 
I  engines  which  temporarily  went  into  the  use  of  the 
j  other  company.    It  evidently  desired  to  retain  <x>n- 
1  trol  over  them  so  far  as  it  could  l>e  done  consist- 
;  ently  with  their  use  while  in  other  hands.   Plaintifr, 
)  with  the  other  men-  employed    with  him,   was 
I  entirely  dependent  upon  defendant  to  furnish  a. 
•  suitable  engine  and  to  keep  it  in  proper  oondidon. 
i  He  was  working  for  defendant  in  carrying-  out  its 
i  contract    with    the  Omaha    company,    and   was 
!  thereby  advancing  its  interest.    Under  his  employ- 
I  ment,  and  the  duties  required  of  him,  plainUff  did 
I  not  cease  to  be  the  general  servant  of  the  defendant 
I  while  working  on  the  line  of  road  owned  by  the 
I  Omaha  company,  and  defendant  owed  him  the  duty 
of  care  in  respect  to  keeping  its  engines  in  a  safe 
I  and  proper  condition.'* 

i  In  Illinois  C.  R.  Co.  v.  Oox  a858)  21  111.  80,  71  Am. 
;  Dec.  298,  it  was  held  that,  where  a  railroad  company 
had  agreed  to  furnish  a  train  to  move  wood  to  be 
furnished  by  a  contractor,  the  trainmen  to  be 
under  the  control  of  a  contractor,  a  lal>orer  em- 
ployed by  him  to  load  the  wood  on  the  oars  was  a 
servant  of  the  company,  and  therefore  a  coaervant 
of  the  trainmen.  The  ultimate  conclusion  here  was 
doubtless  correct,  but  the  fact  that  the  trainmen 
were  under  the  control  of  the  contractor  shows 
that  he  and  not  the  company  was  the  common 
employee  of  all  the  hands.  The  case  is  one  In  which 
the  modern  conception  of  the  circumstances  ap- 
propriate for  the  application  of  the  doctrine  of 
common  employment  seems  to  have  been  misun- 
derstood. 

Casesas  to  the  effect  of  the  exercise  of  a  limited 
control  over  the  servant  by  the  hirer  of  the  instru- 
mentality are  given  in  o.  4,  infrcL 

0.  Special  circumatances  tending  to  thow  vhleh  em- 

ployer  had  eoritfol  of  a  servant  in  charge  of 

plant, 

1.  Selection  of  a  particular  BervanU 

It  was  suggested  by  Abbott,  Ch.  J.,  in  Laugher  v* 
Pointer  (1826)  5  Bam.  ft  C.  547,  that  the  ''payment  of 
board,  wages,  and  the  furnishing  of  a  livery  may 
also  be  circumstances  worthy  of  attention,  because 
they  also  may  in  some  cases  be  considered  as  evi- 
dence of  a  choice  and  a  contract,*'  the  implication 
presumably  being  that  a  transfer  of  services  migrht 
be  inferred  from  such  choice. 

This  suggestion,  however,  must  be  regarded  as 
overruled  by  the  following  remarks  of  Parke,  B.,  In 
Quarman  v.  Burnett  (1840)  6  Mees.  ft  W.  499. 4  Jur.  909: 
"My  brother^aule  thought  there  wassomeevidence 
to  go  to  the  Jury,  of  the  horses  being  under  the  de- 
fendant's care,  in  respect  of  their  choosing  this  par- 
ticular coachman.  We  feel  adifllculty  in  sajring  that 
there  was  any  evidence  of  choice,  for  the  servant 
was  the  only  regular  coachman  of  the  Job-mistress's 
yard;  when  be  was  not  at  home,  the  defendants  had 
occasionally  been  driven  by  anottter  man,  and  it  did 
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DoC  appear  that,  at  any  time  slnoe  they  had  their 
own  carriaire,  the  rcirular  coachman  was  enfpaired, 
and  they  had  refused  to  be  driven  by  another;  and 
the  oireumBtanoe  of  their  bavinfr  a  livery,  for  which 
he  was  measured,  is  at  onoe  explained  by  the  fact 
that  he  was  the  only  servant  of  Miss  Mortlock  ever 
likeiy  to  drive  them.  Without,  however,  pronouno- 
iDir  any  opinion  upon  a  point  of  so  much  nicety, 
and  so  little  defined,  as  the  question,  whether  there 
tosome  evidence  to  iro  to  a  jury,  of  any  fact,  it  seems 
to  us,  that,  if  the  defendants  had  asked  for  this 
particular  servant,  amongst  many,  and  refused  to 
U*  driven  by  any  other,  they  would  not  have  been 
n*9|H>nslble  for  his  acts  and  neglects.  If  the  driver 
be  the  servant  of  a  Job-master,  we  do  not  think  he 
censes  to  be  so  by  reason  of  the  owner  of  the  car- 
riaire preferring  to  be  driven  by  that  particular 
SiTvant,  where  there  is  a  choice  amongst  more,  any 
more  than  a  hack  post-boy  ceases  to  be  the  servant 
of  an  innkeeper,  where  a  traveler  has  a  particular 
preference  of  one  over  the  rest,  on  account  of  his 
sobriety  and  carefulness.  If,  indeed,  the  defendants 
bad  insisted  on  the  horses  being  driven,  not  by  one 
of  the  regular  servants,  but  by  a  stranger  to  the 
job-master,  appointed  by  themselves,  it  would  have 
made  all  the  difference."  To  the  same  effect,  see 
Joslyn  r.  Grand  Rapids  Ice  Co.  (1883)  30  Miob.  616, 46 
Am.  Rep.  54.  Compare  also  the  ruling  in  Martin  r. 
Temperley  (1848)  4  Q.  0. 298,  as  stated  In  supra,  II.  b. 

2.  Length  of  period  of  hiring. 

Upon  the  question  whether  the  length  of  the 
period  for  hiring  had  any  material  bearing  upon 
the  question  whether  there  is  a  transfer  of  services, 
Brtyley,  J.,  thus  expressed  his  views  In  Laugher  v. 
Pointer  (1826)  5  Bam.  ft  C.  547:  It  does  not  ^'appear 
to  me  to  make  any  distinction  whether  the  driver 
and  horses  are  hired  for  a  single  day  only,  or  for  a 
longer  period.  Had  they  been  hired  by  the  year, 
can  there  be  a  doubt  but  that  the  hirer  would  have 
been  answerabld?  What  If  they  had  been  hired  for 
a  month  or  for  a  week?  Would  the  difference  of 
period  for  which  they  were  hired  make  a  difference 
In  the  responsibility?  Can  any  legal  principle  be 
adduced  to  make  the  period  the  criterion  of  being 
answerable  or  not?  The  driver  Is  equally  em- 
ployed  on  account  of  the  hirer,  to  do  the  work  of 
the  hirer,  to  obey  the  lawful  commands  of  the 
hirer,  and  to  be  the  temporary  servant  of  the  hirer, 
whether  he  is  engaged  for  the  day,  the  week, 
the  month,  or  the  year,  and*the  hirer  bears  the 
appearance  for  the  time  of  standing  in  the  re- 
lation of  master  to  the  driver,  and  these  are  circum- 
stances which  in  my  judgment  make  the  hirer  r^ 
6|N>nsible.** 

In  Smith  v.  Lawrence  (1828)  2  Mann,  ft  R.  1,  Jus- 
tice Littledale  also  considered  that  the  period  for 
which  horses  are  hired  to  be  driven  by  the  servants 
of  the  stable  keeper  is  immaterial  as  respects  the* 
liability  of  the  owner. 

But  perhaps  the  correct  view  is  that  expressed 
by  Abbott,  Ch.  J.,  in  Laugher  v.  Pointer  (1826)  5 
I  lam.  ft  C.  547,  who  referred  to  the  difficulty  of 
drawing  a  line  with  reference  to  time  or  distance, 
Mnd  thought  the  court  must  look  to  other  circum- 
stances in  order  to  ascertain  the  obligation  of  the 
hirer,  but  suggested  that  length  of  time  might,  in 
itself,  be  a  circumstance  deserving  of  attention, 
because  it  might  be  evidence  of  the  subsequent  ap- 
probation and  continuance.  If  not  of  the  original 
choice  of  the  coachman. 

a.  PenoncU,  interference  on  the  part  of  the  Mrer, 

The  inference  in  some  of  the  cases  in  which  It  has 
been  sought  to  hold  the  hirer  liable  on  account  of 
his  personal  interference  with  the  management  of 
the  hired  chattel  is  that  such  interference  has 
rather  the  effect  of  making  him  a  principal  partici- 
pant Id  whatever  wrong  was  inflicted  than  a  dom- 
inue  ad  hoc  of  the  oontraotor*s  servant. 
87  L.  R  A. 


Thus,  in  Donovan  v.  Laing,  W.  ft  D.  Constr.  Syn- 
dicate, a893)  1  Q.  B.  628,  Bowen,  L.  J.,  speaks  of  the 
hirer's  being  held  liable,  where  he  actively  inter- 
feres, **as  the  procurer  and  cause  of  the  act  oooi- 
plained  of." 

To  the  same  effect,  see  Quarman  v.  Bumett  (1840) 
6  Mees.  ft  W.  499,  4  Jur.  968;  Boniface  v.  Relyea 
(1868)  6  Abb.  Pr.  N.  S.  268.  In  the  latter  case  the 
court  remarked  in  a  **carriage  case*'  that  the  driver 
is  by  the  contract  left  in  the  free  and  independent 
use  of  his  own  Judgment,  this  means  and  skill  in  the 
execution  of  it,  and  the  only  power  the  hirer  can 
exert  is  merely  such  as  one  party  to  a  contract  may 
always  exercise,  without  incurring  the  danger  of 
expressly  or  impliedly  establishing  a  different  rela^ 
tlon  than  that  of  simply  contracting  parties. 

An  illustration  of  this  principle  is  furnished  by 
McLaughlin  v.  Pryor  (1842)  Mann,  ft  G.  48,  4  Scott, 
N.  R.  655, 1  Car.  ft  M.  854,  where  one  who  had  hired 
a  carriage  snd  postilions  for  a  day's  drive  was  held 
liable  for  the  damage  caused  by  their  attempts  to 
force  their  way  in  a  line  of  carriages.  The  case 
turned  on  the  point  that  the  hirer  was  shown  to 
have  assented  to  their  acts,  and  to  have  thereby 
made  himself  a  co-trospawnr.  Compare  Chandler 
V.  Brougton  (1832)  1  Cromp.  ft  M.  28, 8  Tyrw.  220. 

According  to  Mr.  Blgelow  (Leading  Cases,  726-729) 
**the  only  ease  where  the  so-called  doctrine  of 
Mdentlflcation '  can  be  applied  is  where  the  passen- 
ger actually  participates  in  the  carrier's  fault,  as  by 
urging  him  on  or  plainly  manifesting  approval  of 
his  course,  and  thus  encouraging  him.**  S.  P.  New 
York,  L.  E.  ft  W.  R.  (^.  v.  Steinbrenner  (18&)  47  N. 
J.  L.  161, 54  Am.  Rep.  126. 

But  the  mere  fact  that  the  person  hiring  a  team 
with  a  driver  requests  such  driver  to  pass  another 
team  in  front  as  soon  as  he  can,  so  as  to  escape  the 
dust  raised  by  it,  will  not  justify  the  Inference  that 
the  hirer  advised,  assisted,  or  countenanced  any 
wrongful  conduct  on  the  part  of  the  driver,  while 
endeavoring  to  pass  the  other  team.  Richardson 
V.  Van  Ness  (1889)  53  Hun,  267.  ' 

A  fortiori  a  person  in  a  vehicle  driven  by  the 
servant  of  another  who  by  his  negligence  injures 
a  stranger  cannot  be  held  liable  for  such  negli- 
gence simply  because  he  was  present  at  the  time  of 
the  accident  Muse  v.  Stearn  (1886)  82ya.88.  Com- 
pare  the  remarks  of  Abbott,  Cb.  J.,  in  Laugher  v. 
Pointer  (1826)  5  Barn,  ft  C.  547,  quoted  supra,  b,  1. 

That  a  like  principle  may  avail  in  favor  of  the 
bailor  is  shown  by  the  ruling  that  a  driver  who  is 
sent  with  a  wagon  and  team  hired  from  his  em- 
ployer remains  in  a  limited  sense  the  agent  of  the 
bailor,  but  as  to  any  act  done  while  under  the 
orders  of  the  bailee,  that  agency  Is  suspended  in  so 
far  that  the  bailee  must  respond  in  damages  to  the 
bailor  for  any  injury  which  the  wagon  and  team 
receives  owing  to  the  driver's  compliance  with  his 
negligent  directions  to  drive  into  a  place  of  con- 
cealed danger,— especially  if  the  Injury  is  received 
when  neither  the  team  nor  the  driver  is  engaged  in 
the  work  contemplated  In  the  contract  ot  hire. 
De  Voln  v.  Michigan  Lumber  Co.  (1885)  64  WU.  616, 
54  Am.  Rep.  648. 

On  the  other  hand,  the  fact  that  the  hirer  gave 
the  servant  an  order  which  the  latter  obeyed  would 
be  evidence  that  there  was  a  temporary  transfer  of 
services.  Under  these  circumstances  the  hirer  is 
exercising  the  functions  of  a  master,  not  partici- 
pating in  the  wrongful  act  as  a  prlndpaL  But  ap- 
parently the  courts  are  not  Inclined  to  favor  the 
theory  of  a  transfer  of  service  in  the  caiBe  of  an 
isolated  order,  and  prefer  to  treat  the  ensuing  con- 
duct of  the  servant  rather  as  a  compliance  with  an 
Invitation  which  he  is  free  to  refuse  at  his  pleasure, 
than  as  the  obedience  of  a  subordinate.  In  Boni- 
face V.  Relyea  (1868)  5  Abb.  Pr.  N.  S.  259,  it  was  con- 
tended,  *'that,  although  the  relation  of  master  and 
servant  did  not  exist,  or  could  not  fairly  be  pre- 
sumed from  the  mere  act  of  hiring  the^rivcir,  yet 
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that  the  defendant  made  the  driver  his  servant  by 
asklnfr  him  to  ffo  into  the  hotel  and  he  would  settle 
with  him."  The  court  said:  ''I  do  not  see  how  that 
fact  alters  the  case.  It  may  be  that  the  invitation 
to  the  driver  contributed  to  the  accident.  Inasmuch 
as  it  miRht  be  said  that  the  driver  would  not  have 
left  his  horses  had  he  not  been  solicited  by  the  de- 
fendant to  go  into  the  hotel.  But  if  the  driver  was 
his  own  master,  as  I  have  endeavored  to  show  he 
was,  and  not  subject  to  the  will  of  the  defendant, 
then  his  aoccptinir  the  invitation  was  a  purely  vol- 
untary act.  He  could  have  declined  it;  and  it  cannot 
be  pretended  that  the  defendant  could  even  have  di- 
rected him  to  obey  the  request,  or  could  have  ex- 
ercised any  other  power  or  control  over  him  in  the 
matter." 

In  Quarman  v.  Burnett  (1840)  6  Mees.  ft  W.  490, 
4  Jur.  969,  it  was  sought  to  hold  the  defendants  as 
masters  on  the  irround  that,  when  the  horses  ran 
away,  the  coachman  had  gone  into  their  house  to 
leave  bis  bat  and  might  therefore  be  considered  as 
acting  by  their  directions  and  In  their  service.  The 
court,  however,  rejected  this  argument,  saying: 
"There  is  no  evidence  of  any  special  order  In  this 
case,  or  of  any  general  order  to  do  so,  at  all  times, 
without  leaving  anyone  at  the  horses'  heads.  If 
there  bad  been  any  evidence  of  that  kind,  the  de- 
fendants might  have  been  well  considered  as  hav- 
ing taken  the  care  of  the  horses  upon  themselves  in 
the  meantime." 

i.  Exercise  of  a  limited  meaturt  of  control  by  Ou 
'hirer  under  the  terms  of  the  contract. 

Gases  which  bears  close  analogy  to  those  cited  in 
the  last  section  are  those  which  deny  that  any  trans- 
fer of  services  is  to  be  inferred  from  the  fact  that 
the  work  for  which  the  instrumentality  is  hired  re- 
quires that  the  hirer  should  have  the  power  of 
directing  to  a  limited  extent  the  servant  managing 
it.  The  simple  principle  governing  all  such  cases  is 
that  there  is  no  such  transfer  if  the  hirer  merely 
has  the  right  to  say  what  shall  be  done  with  the 
instrumentality  at  a  given  time  or  place  and  has 
no  control  over  the  manner  in  which  bis  directions 
shall  be  carried  out. 

Upon  these  grounds  it  has  uniformly  been  held 
that  a  person  receiving  the  benefit  of  the  services  of 
a  driver  in  the  employ  of  another  does  not  become 
bis  master  simply  because  he  has  the  right  to  tell 
htm  where  to  go.when  to  stop,  or  go  oa,  etc.  See  the 
cases  cited,  b,  1,  supra. 

Other  cases  in  which  this  principle  has  been  ap- 
plied are  the  followinir: 

An  engineer  running  a  train  laden  with  telegraph 
polls  is  the  servant  of  the  railroad  company  em- 
ploying and  paying  him,  although  temporarily  sub- 
ject to  the  orders  of  the  telegraph  company  as  to 
.the  places  where  the  poles  are  to  be  deposited. 
Bleckley,  J.,  referring  to  the  extent  of  the  control 
exercised  by  the  representative  of  the  telegraph 
company,  said:  "His  concern  was  mainly  with  re- 
sults, and  his  supervision  of  means  involved  noth- 
ing beyond  seeing  that  the  polls  reached  their 
proper  places  on  the  roadside  in  due  time  and  man- 
ner. There  is  no  evidence  that  he  interfered  or  had 
a  right  to  interfere  with  the  application  of  steam, 
or  with  manipulating  the  engine.  These  were  for 
the  engineer  as  an  expert— as  a  craftsman  skilled 
in  his  business.  Certainly,  to  say  the  most, 
the  connection  of  the  two  was  not  closer  than 
that  of  pilot  at  the  wheel  and  engineer  at  the 
throttle:  and  if  so,  the  actual  handling  of  the  en- 
gine was  exclusively  for  the  engineer.  Whatever 
the  engineer  did  by  the  command  of  the  telegraph 
company 's  superintending  agent  was  not,  we  may 
concede,  fault  or  negligence  in  the  engineer.  If 
there  was  an  order  to  Jerk,  or  to  take  up  the  slack 
too  faat,  or  otherwise  to  misapply  the  power  of  the 
engine,  obedience  to  the  order  may  not  have  been 
matter  for  complaint  by  any  servant  of  the  tele- , 
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graph  company  on  board.  But  orders  to  move  at 
a  given  speed,  to  stop,  to  start,  including  In  them- 
selves by  implication  a  further  order  to  do  these 
things  in  a  proper  manner,  unless  some  particular 
manner  is  expressed.  .  .  .  Though  he  [the  en- 
gineer] was  subject  to  certain  orders  from  the 
telegraph  company,  these  orders  did  not  extend, 
and  it  was  not  contemplated  that  they  should  ex- 
tend, to  the  details  of  his  vocation,  to  the  matters 
of  art  and  skill  which  his  duty  Involved.  As  to 
these,  his  orders  are  to  be  looked  for  in  the  laws  of 
the  land,  and  the  rule  of  diligenoe  which  they  im- 
pose Is  the  rule  by  which  his  diligenoe  Is  to  be 
measured:  and  for  that  degree  of  diligenoe  on  his 
part  the  railroad  company  was  responsible.**  Cog- 
gin  V.  Central  H.  Co.  (1879)  63  Ga.  685. 

A  railroad  company  which  furnishes  a  train  to  a 
contractor  to  further  the  execution  of  the  contract 
does  not  cease  to  be  the  master  of  the  trainmen, 
simply  because  they  are  so  far  under  the  contract- 
ors' control  as  to  be  obliged  to  move  the  train  at 
such  times  and  to  such  places  as  the  contractor 
wishes.  Louisville,  N.  O.  ft  T.  R.  Go.  v.  Conroy 
(1886)  68  Miss.  663,  66  Am.  Bep.  885;  Burton  ▼.  Gal- 
veston, H.  ft  B.  A.  E.  Go.  a884)  61  Tex.  626. 

The  fact  that  so  far  as  appears  from  the  contract, 
a  railroad  company  which  has  agreed  to  furnish 
engines  and  men  to  operate  a  train  every  day  for 
another  company  over  the  latter's  road  has  the 
right  to  change  engines  and  men  at  pleasure,  goes 
strongly  to  show  that  the  company  owning  the 
engine  does  not  lose  the  entire  control  of  lis  men 
while  operating  the  train  but  has  a  general  super- 
vision over  them,  subject  to  the  rules  and  reg-ula- 
tions  of  the  other  company.  Zelgler  v.  Daubury  ft 
N.  R.  Co.  (1885)  52  Conn.  548. 

Even  the  fact  that  a  company  which  hires  en- 
gines and  men  to  operate  its  trains  reserves  a 
power  to  dismiss  from  work  on  its  own  line  the 
trainmen  of  the  company  from  which  the  eng-lne 
and  men  are  hired  will  not  make  the  latter's  serv- 
ants the  servants  of  the  former.  A  provision  of  this 
sort  came  under  review  in  Zeigler  v.Danbury  &  N.R. 
Co.  (1885)  52  Conn.  555,  and  the  court  said  it  was 
evidently  "intended  to  avoid  the  inconvenience  and 
peril  that  would  result  from  having  different  trains 
on  its  road  operated  by  different  rules.  It  was  reas- 
onable that  the  defendant  should  retain  the  absolute 
control  over  all  trains  on  its  road;  its  own  safety  re- 
quired it.  To  that  end  the  power  to  discharge  the 
trainmen  on  the  Litchfield  train  for  neglect  or  Im- 
proper conduct  waseesentiaL  But  their  power  must 
be  construed  with  reference  to  the  subject-matter 
and  the  end  which  the  contracting  parties  mani- 
festly had  in  view.  If  the  defendant  could  dis- 
charge them  so  far  as  to  prohibit  their  services  on 
its  road,  it  would  accomplish  all  it  desired  to,  and 
all  that  the  parties  contemplated,  and  hence  all 
that  it  had  a  right  to  require.  To  interpret  this 
arrangement  as  giving  the  power  to  discharge  them 
absolutely  from  the  employ  of  the  Bhepaug  com- 
pany would  be  going  far  beyond  the  obvious 
scope  and  purpose  of  the  contract." 

It  has  been  said  that,  in  a  doubtful  case,  the  fact 
of  the  railroad  company's  having  reserved  to  itself 
the  power  to  select  and  discharge  the  trainmen 
will  be  decisive  against  the  theory  thatthey  are  the 
servants  of  the  contractor  (Burton  v.  Galves- 
ton. H.  ft  S.  A.  R.  Co.  (1884)  61  Tex.  526).  but  this 
doctrine  was  disapproved  in  Powell  v.  Virginia 
Constr.  Co.  (1890)  88  Tenn.  692,  and  cannot  be  recon- 
ciled with  the  general  principles  reviewed  in  suiira, 
n.b. 

A  similar  objection  may  be  made  to  New  Orleans, 
B.  R.  V.  ft  M.  R.  Co.  V.  Norwood  (1886)  62  MiSB.565.53 
Am.  Rep.  191,  where  the  possession  of  the  same 
powers  was  held  to  show  conclusively  that  the 
trainmen  were  the  servants  of  the  railway  com- 
pany. 

The  mere  fact  that  the  recipient  of  the  benefit 
igitized  by  ^ 
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of  the  senrant^B  work  has  a  aort  of  general  super- 
viflion  over  the  work  la  not  decisive,  where  hia  In- 
ipection  relatea  merely  to  the  results  acoom- 
plisbed  and  he  does  not  interfere  to  control  the 
■gencies  by  which  the  results  are  attained.  Hardy 
▼.  Delaware,  L.  ft  W.  B.  Co.  (1896)  57  N.  J.  L.  606, 
Aird  without  any  opinion  by  the  court  of  errors, 
in  Delaware,  L.  ft  W.  R.  Co.  v.  Hardy  (1806)  60  N.  J. 

A  ganffwayman  employed  by  a  stevedore  to  un- 
load a  vessel,  the  owner  furnishing  the  steam  power 
and  a  man  to  run  the  winch,  is  not  a  fellow  servant 
of  the  winchman,  so  as  to  relieve  the  owner  from 
liability  for  injuries  sustained  by  the  gangwayman 
through  the  negligence  of  the  winchman.  though 
the  latter  received  his  orden  when  to  hoist  or 
lower,  go  ahead  or  come  back,  from  the  former. 
Johnson  v.  Netherlands  American  Bteam  Nav.  Co. 
am)  ]^  N.  Y.  576. 

The  owner  of  a  building  which  is  being  repaired 
is  liable  for  an  accident  to  an  employee  of  the  con- 
tnctor,  caused  by  the  neirligenoe  of  the  owner's 
servant  furnished  gratuitously  by  him,  in  man- 
aging the  elevator,  of  which  he  had  exclusive  con- 
trol except  that  he  was  subject  to  the  orders  of  the 
contractor  as  to  when  he  should  raise  or  lower 
the  cage.  Higglns  ▼.  Weatem  U.  Teleg.  Co.  (1804) 
8  Misc.  488. 

A  man  sent  with  a  horse  by  his  employer  to 
operate  a  hoist  for  a  third  party,  to  whose  control 
be  is  subject  only  to  the  extent  of  following  the 
directions  given  as  to  the  times  when  the  horse  is  to 
be  driven  forward,  or  stopped,  or  backed,  does  not 
become  the  servant  pro  hae  vice  of  the  owner  of  the 
hoist.    Murray  v.  Dwight  (1807)  16  App.  Div.  241. 

In  Huff  V.  Ford  a878)  126  Mass.  24, 80  Am.  Rep.  646, 
the  city  which  had  hired  the  wagon  driven  by  the 
person  for  whose  negligence  it  was  sought  to  hold 
the  defendant  liable  had  the  right  to  say  where  the 
wagon  was  to  go,  and  where  it  was  to  be  unloaded, 
and  what  was  to  be  done  with  It  in  the  performance 
of  the  work  for  which  it  was  hired,  but  the  trial 
lodge  ruled  that  the  driver  was  the  defendant's 
servant.  Whether  this  broad  position  was  approved 
by  the  appellate  court  is  not  apparent  from  the 
brief  opinion  rendered,  but  possibly  the  liability  is 
meant  to  be  restricted  to  negligence  in  those  mat- 
ters as  to  which  the  city  has  no  control.  It  would 
certainly  be  rather  atrong  to  hold  that  the  driver 
was  not,  for  some  purposes  at  least,  the  servant  of 
the  dty,  if  its  agents  could  direct  the  driver  *^what 
to  do  in  the  performance  of  the  work."  The  case  is 
quite  distinguishable  for  this  reason  from  Quar- 
man  v.  Burnett  (1840)  6  Mees.  ft  W.  490,  4  Jur.  960, 
and  timilar  rulings. 

The  cases  in  this  subsection  should  be  compared 
with  those  dted  in  ntpra,  V.  b,  8. 

L  Hirer  renponsibU  for  acUt  of  permn  appointed  by 
himself  to  perform  work  wtlh  regpeet  to  the 
chattel  hired, 
A  servant  placed  in  charge  of  the  subject-matter 
of  a  bailment  by  the  bailee  himself  is  regarded  as 
the  servant  of  such  bailee,  as  where  a  driver  for 
a  team  is  furnished  by  the  hirer  during  the  tempo- 
rary sickness  of  the  driver  sent  by  the  bailor. 
Hofer  V.  Hodge  (1884)  52  Mich.  372,  60  Am.  Rep.  256. 
The  court  said:  **The  defendant's  position  is  that 
the  plaintiff,  being  himself  employed  under  a  con- 
tract to  do  the  work  in  the  execution  of  which 
the  accident  happened,  the  person  selected  by  the 
defendant  was,  under  the  circumstances,  the  serv- 
ant of  the  plaintiff;  that  in  the  light  of  the  contract 
it  was  merely  an  act  of  accommodation  to  plaintiff, 
aod  that  defendant  assumed  no  risk  or  liability  in 
raapect  thereto.  We  do  not  think  this  is  the  cor- 
rect view  of  the  law.  It  is  true  that  defendant  was 
under  no  obligation  to  furnish  a  driver  for  plaintiff 
or  aasist  him  in  any  manner  in  carrying  out  his  con- 
tract with  him.  But  when  the  defendant  received 
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the  horse  and  wagon  in  his  possession  and  put 
them  to  use  in  his  business,  it  was  incumbent  upon 
him  to  use  them  with  ordinary  care  and  to  furnish 
a  competent  person  as  driver.  And  we  think  that, 
under  the  facts  of  this  case,  the  driver  employed  at 
the  time  of  the  accident  was  clearly  the  servant  of 
the  defendant  He  was  subject  to  his  discretion 
and  control,  could  be  withdrawn  or  not  from  that 
duty  at  his  option,  and  his  possession  of  the  prop- 
erty in  question  must  be  deemed  the  possession  of 
the  defendant  while  engaged  in  the  defendant's 
business." 

So,  where  the  hirer  of  a  horse  and  buggy  intrusts 
the  horse  to  the  servant  of  an  innkeeper  to  be  fed« 
by  whose  negligence  the  bit  is  not  replaced,  and 
the  horse,  becoming  unmanageable,  damages  him- 
self and  the  bugiry,  the  hirer  is  liable  to  the  owner 
for  the  damage,  and,  as  between  them,  the  servant 
of  the  innkeeper  must  be  regarded  as  the  serv- 
ant of  the  hirer.  Hall  v.  Warner  (1871)  60  Barb. 
108.  The  court  said:  **Tlie  cases  referred  to  upon 
the  liability  of  the  hirer  of  carriages  or  horses  for 
injuries  to  third  persons,  where  the  driver  is  fur- 
nished by  the  stable  keeper,  have  no  application  to 
this  case.  Here,  the  defendant  had  the  sole  oharg« 
and  control  of  the  equipage,  for  the  time  tieing, 
and  is  responsible  for  the  acts  of  those  whom  he 
chooses  to  employ  to  take  care  of  it,  whether  they 
be  innkeepers  or  not.  It  is  the  duty  of  the  hirer  of 
a  horse  to  6u  pply  him  with  suitable  food  during  the 
time  of  the  hiring,  and  any  neglect  on  his  part  will 
make  him  responsible  to  the  owner  for  the  damage 
sustained  thereby.'* 

d.  Position  of  serwinWtent  to  toork  iPttftout  plant; 
1Bu$trative  eoaei. 

Where  a  stevedore  hires  and  pays  for  the  work  of 
loading  a  ship  seamen  belonging  to  the  crew  of  the 
ship,  and  controls  and  directs  them  in  that  work 
without  any  interference  on  the  part  of  the  ship- 
owner, the  seamen  are  his  servants  pro  hoc  rice,  and 
he  alone  is  liable  for  their  negligence  whereby  an 
employee  of  the  shipowners  receives  an  injury. 
Sweeny  v.  Murphy  (1880)  82  La  Ann.  628. 

Under  such  circumstances  the  seamen  themselves 
become  fellow  servants  of  the  stevedore's  regular 
employees.    The  Harold  (1884)  21  Fed.  Rep.  428. 

In  Cameron  v.  Nystrom  [1898]  A.  C.  806,  the 
def«>ndant,  a  stevedore,  sought  to  escape  liability 
for  an  injury  received  by  one  of  the  ship's  crew  on 
the  ground  that  the  person  who  caused  the  injury 
was  not  at  the  time  really  acting  in  the  service  of 
the  defendants,  but  as  the  servant  of  the  shipowner. 
The  court  said:  "When  the  evidence  is  examined 
the  contention  appears  to  their  lordships  to  be 
utterly  untenable.  Oellatly  [the  person  who  caused 
the  injury]  was  employed  and  paid  by  the  steve- 
dores. At  the  time  when  he  was  doing  the  work  in 
question  he  was  doing  it  for  the  stevedores,  inas- 
much as  the  stevedores  were  to  be  paid  a  lump  sum 
for  discharging  the  vessel;  and  it  was  to  enable 
them  to  earn  the  sum  so  contracted  to  be  paid  to 
them  that  Oellatly  was  working  at  the  time  he  did 
the  act  complained  of.  There  was  thus  present 
every  element  necessary  to  establish  that  he  was 
the  servant  of  the  stevedores.  The  case  for  the 
defendants  must  go  this  length,  that  thestevodorea 
would  not  have  been  liable,  but  that  the  shipowner 
would,  to  any  person  injured  by  the  negligence  of 
one  of  the  stevedore's  men.  It  seems  to  their  lord- 
ships only  necessary  to  state  the  lengths  to  which 
the  proposition  of  the  defendants  must  go  to  show 
that  it  cannot  be  sustained.'* 

One  in  the  general  employment  of  a  subcon- 
tractor for  the  construction  of  brick  work  and 
other  work  upon  an  area  under  a  sidewalk  is  not 
the  servant  of  such  subcontractor  while  engaged  in 
excavating  the  area- way,  under  an  arrangement  be- 
tween the  contractor,  whose  contract  covered  the 
excavation  of  such  area-way. 
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traotor,  whereby  the  latter'8  employeee  were  to  do 
the  ezcavatioff,  for  which  they  should  be  paid  by 
the  subooDtractor,  who  should  be  repaid  by  the 
contractor,  and  such  subcontraotor  is  not  liable  for 
injuries  caused  to  travelers  by  the  neffllfrenoe  of 
such  employees,  where  the  contractor  supervised 
the  work  and  specially  directed  as  to  the  manner 
of  iruarding  the  excavation.  Cotter  y.  Lindj^ren 
(1805)  106  Cal.  602. 

One  in  the  employ  of  a  pipe-fitter  requested  by  a 
gas  company  to  send  a  man  to  assist  in  makinsr 
connections  is  not  a  fellow  servant  with  an  em- 
ployee of  the  flras  company,  tbrougrh  whose  negli- 
irence  in  failing  to  shut  off  the  gas  he  is  injured  by 
explosion,  where  his  wages  are  paid  by  such  fitter, 
who  charges  the  gas  company  an  advance  over  the 
amount.  Hatfield  v.  Saint  John  Gaslight  Go.  (1893) 
82  N.  a  100. 

Johnson  v.  Boston  (1875)  118  Mass.  114,  a  case  fre- 
quently referred  to,  was  an  action  against  a  city 
to  recover  for  personal  injuries  sustained  by  the 
plaintiff  from  the  falling  in,  through  the  negligence 
of  servants  of  the  city,  of  the  sides  of  a  sewer 
which  the  city  was  constructing,  and  in  which  the 
plaintiff  was  at  the  time  engaged  in  drilling  a 
rock.  The  plaintiff  offered  to  prove  that  he  was  in 
the  employ  of  a  man  who  employed  a  large  num- 
ber of  men,  and  who.  In  his  business  of  drilling 
and  blasting  rock  for  all  persons  who  employed 
him,  sent  his  workmen  from  place  to  place  to  do 
the  work;  that  the  plaintiff  with  other  servants  of 
his  employer  was  sent  to  drill  and  blast  the  rook  in 
the  bottom  of  the  sewer  under  the  superintendence 
of  a  fellow  workman  who  received  the  same  pay  as 
the  others;  that  the  workmen  were  to  drill  and 
blast  the  rock  in  the  sewer  in  the  places  pointed 
out  by  the  foreman  of  the  sewer  department  of  the 
city  in  charge  of  the  whole  work;  that  all  the  work 
except  the  drilling  and  blasting  was  done  by  serv- 
ants of  the  city;  that  the  whole  work,  including 
the  drilling  and  blasting,  was  under  the  general  su- 
pervision of  the  superintendent  of  sewers  of  the 
city,  and  under  the  direct  charge  of  a  foreman  of 
the  sewer  department;  that  the  city  paid  the  plain- 
tiff's employer  a  certain  sum  per  day  for  each  of 
his  men  for  the  time  they  were  actually  employed, 
and  the  employer  paid  his  men  a  less  sum  each  per 
day,  and  directed  them  where'to  go  and  what  to  do, 
retaining  control  of  them  so  far  that  he  could 
change  them  from  one  place  of  work  to  another 
and  dismiss  them.  The  plaintiff  upon  this  show- 
ing of  fact  was  held  to  be  a  fellow  servant  with  the 
servants  of  the  city  whose  negligence  caused  the 
injury. 

In  Ward  v.  New  England  Fibre  Co.  <1881)  164  Mais. 
419,  it  was  held  that  a  jury  was  justified  in  finding 
that  the  plaintiff  was  not  the  defendant's  servant, 
and  a  fellow  servant  of  its  employees,  by  whose 
negligence  he  was  Injured,  where  there  was  evi- 
dence that  he  was  working  by  the  month  for  a  firm 
engaged  in  putting  a  machine  into  the  defendant's 
mill;  that  the  defendant's  agent  had  prepared  the 
specifications  for  the  machine  and  *'8ent  the  order" 
to  the  firm  **to  do  the  job,"  but  gave  no  further 
directions  to  the  firm  in  regard  to  the  work;  that, 
when  nearly  completed  in  the  firm's  shop,  the  ma- 
chine was  carried  to  the  mill  to  be  set  up,  the  sup- 
porting woodwork  being  prepared  by  the  defend- 
ant's employees  on  the  same  day,and  that,  according 
to  the  statement  of  a  member  of  the  firm,  there  was 
no  contract  as  to  making  the  machine,  but  that  the 
corporation  was  to  be  charged  for  stock  and  time. 

In  Swan  v.  Lipplnoott  (1885)47  N.  J.  L.  192. 54  Am. 
Rep.  148,  a  machinist  sent  to  repaira  mill  wheel  was 
held  to  be  a  fellow  servant  of  the  miller's  employees, 
on  the  ground  that  the  evidence  showed  that  the 
miller  had  the  control  of  the  workmen  to  the  same 
degree  that  he  would  have  had  over  the  masters 
of  the  workmen  had  they  done  the  work  person- 
ally. He  had  the  power  to  direct  the  work  In  re- 
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gard  to  the  extent  and  character  of  the  alteratloiis, 
and  in  respect  to  the  time  at  which  and  the  circum- 
stances under  which  it  was  to  be  done.  He  bad  the 
power  to  change,  terminate,  or  suspend  the  work 
at  any  moment. 

This  case  was  explained  in  Hardy  t  Delaware,  I«. 
ft  W.  R.  Co.  (1885)  57  N.  J.  L.  505.  upon  the  principle 
that  the  plaintiff  and  the  engineer  were  working 
to  a  common  end.  There  could  have  been  no 
doubt  as  to  their  being  fellow  servants,  if  they  had 
been  directly  employed  by  the  mlllowncr  and  it 
made  no  difference  that  one  was  employed  through 
a  third  person.  The  explanation  here  given,  how- 
ever, seems  to  be  nothing  but  a  revival  of  the  theory 
insisted  on  strenuously  by  two  of  the  judges  in 
Laugher  v.  Pointer  (182(5)  5  Bam.  &  C.  547,  and 
finally  discarded  in  Quarman  v.  Burnett  (1840)  6  Mces. 
&  W  499,  4  Jur.  969.  The  contractor,  according  to 
the  modern  doctrine,  is  not  the  intermediary  of  the 
contractee  in  the  hiring  of  the  servant.  We  ven- 
ture to  think  that  Ewan  v.  Lippincott  (1885)  47  N.  J. 
L.  192,  54  Am.  Rep.  148,  can  be  sustained  only  on  the 
technical  ground  mentioned  in  the  later  New  Jer- 
sey case  just  cited,  that  the  action  of  the  trial 
judge  in  charging  the  jury  that  the  machinist  and 
the  mill  hands  were  not  coservants  was  erroneous, 
for  the  reason  that,  if  the  evidence  established  that 
they  were  coservants,  a  nonsuit  should  have  been 
granted,  while  if  the  evidence  merely  tended  to  es- 
tablish the  fact  of  coservice,  the  question  should 
have  been  left  to  the  jury. 

A  carpenter  employed  by  the  hour  and  paid  by 
one  person,  and  set  to  work  in  a  building  under 
the  directions  of  the  superintendent  of  another 
person  becomes  pro  hoc  vice  the  servant  of  the  lat- 
ter. Hasty  V.  Sears  (1892)  157  Mass.  123,  where  the 
doctrine  as  to  coservice  was  applied  under  the  fol- 
lowing circumstances:  The  plaintiff's  general 
employers,  N.  ft  Co.,  told  him  that  there  was  some 
work  to  be  done  at  the  defendant's  building,  and 
that  the  superintendent  of  the  building  would  tell 
him  what  was  to  be  done.  He  went  to  the  build- 
ing, and  the  superintendent  instructed  him  what 
work  was  to  be  done,  namely,  that  the  framework 
of  the  elevator  door  wanted  fixing,  and  that  the 
door  needed  loosening  at  the  top.  **It  is  obvious" 
said  the  court,  "that  C.  A.  Noyes  ft  Company  wer« 
not  contractors.  The  transaction  between  them 
and  the  defendant  was  the  loan  by  them  to  the  de- 
fendant of  their  servant,  the  plaintiff,  who  was  to 
be  under  the  control  of  the  defendant  by  his  super- 
intendent while  engaged  in  the  work.  .  .  .  The 
plaintiff  was  not  acting  under  the  immediate  orders 
of  his  general  masters  .  .  .  but  was  acting  under 
the  orders  of  the  defendant's  superintendent,  and 
thus  became  the  defendant's  servant,  notwithstand- 
ing that  he  remained  the  general  servant  of  Noyes 
ft  Ck)mpany,  and  was  paid  by  them." 

The  fact  here  assumed  by  the  court  as  '^obvious** 
seems  to  us  quite  disputable.  Is  not  carpentry  a 
trade  in  which  special  skill  and  special  tools  are 
required  ?  Would  the  superintendent  of  the  build- 
ing,—supposing  him  to  have  been  possessed  merely 
of  the  usual  knowledge  of  such  officials,— have 
been  capable  of  following  the  servant  throug-h  the 
details  of  the  work,  and  telling  him  not  only  what 
was  to  be  done,  but  how  to  do  it?  Both  these 
questions,  we  think,  must  be  answered  In  a  sense 
which  is  fatal,  to  the  theory  on  which  the  ruling 
rests.  The  correctness  of  the  decision  becomes 
still  more  dubious  if  we  view  the  circumstances 
from  another  standpoint,  and  ask  whether  me- 
chanics despatched  upon  temporary  jobs  of  this 
kind  can  reasonably  be  regarded  as  having  entered 
into  a  new  contract  of  service  and  assumed  its 
risks.  Such  a  hypothesis  seems  to  strain  the  doc- 
trine of  an  implied  contract  almost,  if  not  quite, 
to  the  breaking  point.  The  case  relied  on  by  the 
court,  Rourke  v.  White  Moss  Colliery  Co.  (see  su- 
pro,  b,  3),  was  one  in  which  ^te>loan  of  t^e  serviots 
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WM  made  as  a  permanent  arrangrement.  and  there- 
fore ao  acoeptanoe  of  the  riaks  of  the  new  position 
miffht  not  Improperly  be  imputed  to  the  servant. 
Indeed  this  and  the  New  Jersey  case  just  cited  seem 
to  be  tbe  only  two  in  which  the  element  uf  perma- 
nence in  tbe  loan  of  the  servioes  was  wantingr,  and 
in  which  tbe  view  was  taken  that  the  hirer  became 
the  master  pro  hoc  vice  of  the  servant. 

a.  Oenercd  mtploym'  remains  liahU  to  eome  extent  as 
mcuter. 

Althoafrh  a  team  and  its  driver  may  be  under  the 
control  and  mana^ment  of  tbe  hirer,  so  far  as  to 
render  the  latter  responsible  for  whatever  Is  done  in 
pursuance  of  his  orders,  yet,  as  it  is  the  duty  of  the 
owner  of  the  team  to  furnish  a  suitable  servant,  he 
is  liable  for  any  dama«re  to  his  property  resultinir 
from  the  incompetence  of  the  driver.  Ames  v. 
Jordan  (1880)  71  Me.  540, 88  Am.  Rep. 852;  Holmes  v. 
Onion  (1857)  2  C.  &  N.  S.  790, 26  L.  J.  C.  P.  N.  S.  281, 
where  the  i^eneral  employer  of  a  servant  was  held 
liable  to  whom  he  had  lent  him  for  aspeclflo  period. 

In  J>onovan  v.  Lainy.  W.  &  D.  Oonstr.  Syndicate 
[1898]  1 Q.  B.  629,  it  was  thou^rht  that,  the  owner  of 
machinery  who  hires  it  out  and  sends  a  servant  to 
work  it  for  the  hirer  would  be  liable  for  any  injuries 
which  miRht  result  from  the  servant's  negrllRence 
in  allowinflT  the  machinery  to  get  out  of  order. 

Xni.  Conatruetive  eerviee  as  prtdiealed  from  the 

tuceeaity  of  diecharQino  special  obHaations  to 

thepublie. 

a.  In  oeneraL 

A  principle  analoorous  to  that  which  finds  its  most 
ftimiilar  illustration  in  the  cases  where,  as  a  con- 
venient way  of  working  out  justice,  a  person  is 
declared  a  constructive  trustee,  or  an  executor  de 
ton  tort,  and  thus  subjected  to  the  same  liabilities 
as  if  his  assumption  of  control  over  another's  prop- 
erty had  been  authorized,  emerges  in  those  decisions 
which  have  established  the  rule  that,  whoever  may 
in  fact  be  in  control  of  the  employees  actually  en- 
gaged In  the  work  necessary  for  the  proper  dis- 
diarge  of  obligations  undertaken  in  consideration 
of  a  grant  of  public  franchises,  they  are  in  law  tbe 
servants  of  the  person  by  whom  those  obligations 
were  originally  undertaken,  unless  the  state  has 
expressly  authorized  the  grantee  of  the  franchises 
to  transfer  his  responsibilities.  Washington,  A.  & 
O.R.  Co.  V.Brown  (1873)  84  U.  8. 17  Wall.  445,  21  L. 
ed.67S,  and  cases  dted  below. 

In  tbe  absence  of  statute  this  principle  apparently 
has  no  application  except  In  the  case  of  obllfratlons 
of  this  description.  Thus,  a  concession  from  the 
Columbian  Exposition  Company  prohibiting  an  as- 
signment thereof  save  by  the  written  consent  of  the 
company  does  not  make  an  independent  contractor 
with  the  concessionaires  for  the  erection  of  certain 
structures  an  employee  of  the  latter  so  as  to  make 
them  liable  for  his  negligence,  which  results  in  an 
accident  while  the  structures  are  being  erected.  De 
La  Vergne  Kef  rigerating  Maeh.  Co.  v.  McLeroth 
(l8B5>60ni.App.629. 

On  the  other  hand,  the  effect  of  the  Missouri 
statute  of  March  23,  1881,  requiring  the  owner, 
sgent,  or  operator,  of  every  coal  mine  to  provide 
the  cage  by  which  the  miners  are  lowered  into  the 
shaft  with  a  spring-catch  to  arrest  Its  descent  in 
case  it  becomes  unmanageable,  is  that,  so  far  as  re- 
gards his  duty  in  this  respect,  tbe  owner,  etc.,  is  the 
master  of  the  miners,  although  they  are  employed 
and  controlled  by  an  independent  contractor. 
Ty^U  T.  Bich  HUl  Goal  Mln.  Co.  (1886)  28  Mo.  App. 
216. 

The  eases  illustrating  the  principle,  so  far  as  it 
ooncems  the  grantees  of  public  franchises,  may  be 
conveniently  divided  into  those  which  deal  with 
their  responsibilities  in  respect  to  providing  the 
taistrumentalities  necessary  for  the  due  discharge 
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of  their  functions,  and  in  respect  to  the  subsequent 
operation  and  use  of  those  instrumentalities. 

b.  ReeponeibUity  for  injuries  restatino  from  toorke 
of  eoitstruetinn. 

In  Hillyard  v.  Richardson  riS'io)  3  Gray,  349, 63  Am. 
Dec.  743,  it  was  stated  to  be  the  established  rule 
that,  •*where  persons  are  Invested  by  law  with 
authority  to  execute  a  work  involving  ordinarily 
the  exercise  of  tbe  right  of  eminent  domain,  and 
always  atfectiog  rights  of  third  persons,  they  are  to 
be  liable  for  tbe  faithful  execution  of  the  power, 
and  cannot  escape  responsibility  by  delegating  to 
others  the  power  with  which  they  have  been  In- 
trusted," citing  Lowell  v.  Boston  &  L.  R.  Corp, 
(1889)  23  Pick.  24,  34  Am.  Deo.  33:  New  York  v.  Bailey 
(1845)  2  Denio,  433;  Lester  v.  Wabash  Nav.  Co.  (1852) 
14 111.86, 66  Am.  Dec.  494. 

The  same  principle  has  been  stated  at  somewhat 
greater  length  in  Solomon  R.  Co.  v.  Jones  (188:))  30 
Kan.  601:  ''Where  a  corporation  is  organized  for  the 
purpose  of  doing  any  work,  the  work  will  be  pre- 
sumed, in  the  absence  of  any  showing  to  the  con- 
trary, to  be  done  by  it,  and  it  will  be  held  responsi- 
ble for  all  that  transpires.  Especially  Is  this  true 
of  a  railroad  corporation,  for  to  it  alone  has  the 
state  given  the  privilege  of  exercising  the  right  of 
eminent  domain.  And  where  the  state  grants  a 
franchise  of  such  importance,  it  has  a  right  to  as- 
sume for  itself  and  all  citizens  that  the  party 
receiving  the  franchise  is  executing  the  work,  and 
responsible  for  all  that  Is  done  in  such  execution. 
Indeed,  without  some  authority  from  the  state  it 
cannot  transfer  the  franchise,  or  devest  Itself  of 
responsibility;  so  where  all  that  is  patent  to  the 
public  is  the  franchise,  and  the  work  done  under  it, 
the  public  has  a  right  to  treat  the  beneficiary  of  the 
franchise  as  responsible  for  the  work.*' 

o.  CSonstnietive  service  predicated  from  the  duties  of 
raUroad  companies  as  carriers, 

A  railroad  company,  as  long  as  it  holds  Itself  out 
as  being  engaged  in  the  performance  of  its  duties 
as  a  public  carrier,  will  not  be  permitted  to  evade 
those  duties  by  means  of  a  contract  with  a  third 
party.  Jones  v.  8L  Louis  S.  W.  R.  Co.  (1894)  1S5  Mo. 
674, 26  L.  R.  A.  719. 

A  railroad  company,  therefore,  is  liable  for  the 
negligent  management  of  a  switch,  whereby  a  pas* 
senger  receives  injury,  although  It  is  provided  and 
attended  to  by  a  servant  of  the  company  which 
owns  the  track.  McElroy  v.  Nashua  &  L.  R.  Corp. 
(1848)  4  Cush.  400, 60  Am.  Dec.  794.  The  court  said: 
**As  passenger  carriers,  the  defendants  were  bound 
to  the  most  exact  care  and  diligence,  not  only  in  the 
management  of  the  trains  and  oars,  but  also  in  the 
structure  and  care  of  the  track,  and  in  all  the  sub- 
sidiary arrangements  necessary  to  the  safety  of 
passengers.  The  wife  of  the  plaintiff  having  con- 
tracted with  the  defendants  and  paid  fare  to  them, 
the  plaintiffs  had  a  right  to  look  to  them,  in  the  first 
Instance,  for  the  use  of  all  necessary  care  and  skill. 
The  switch  .  .  .  was  ...  a  part  of  the 
Nashua  &  Lowell  Railroad,  and  it  is  within  the  scope 
of  their  duty  to  see  that  the  switch  was  rightly  con- 
structed, attended,  and  managed,  before  they  were 
Justified  in  carrying  passenorers  over  it.  Had  the 
action  been,  in  form,  on  the  implied  contract  of  tbe 
defendants,  in  undertaking  to  carry  a  passenger, 
to  have  a  safe  road,  and  apply  and  use  all  necessary 
care  and  skill,  the  liability  of  the  defendants  might 
have  been  more  clear  and  manifest;  but  the  duty  Is 
the  same,  and  in  most  cases  of  this  kind  of  careless- 
ness, negligence,  or  want  of  due  skill.  In  the  per- 
formance of  duty  undertaken  to  be  done  for  hire 
and  reward,  it  is  at  the  election  of  the  plaintiff  to 
declare  In  assumpsit,  and  rely  on  the  promise,  or  to 
declare  in  tort,  and  rest  on  the  breach  of  duty." 
Compare  Murray  v.  Lehigh  Valley  U.  Co.  (lb9o)  66 
Conn.  612,  32  L.  R.  A.  638,  where,  ^  ' 
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ease  tbe  oonrt  came  to  the  wme  oonelusloo.  reaion- 
\ng  as  foUowB:  'Thia  duty  la  imposed  by  law;  and 
this  measure  for  its  performance  rests  upon  a  rail- 
road corporation  to  its  full  extent.  ▲  railroad  cor- 
poration is  a  carrier  of  passenicers  by  virtue  of  the 
franchise  Rranted  to  it  by  its  charter,  a  franchise 
intended  to  be  used  for  the  public  good.  By  asking 
for  and  receiving  the  franchise,  the  corporation 
comes  under  the  obligation  to  answer  in  damages  to 
everyone  who  may  be  injured  by  any  negligenoein 
the  use  of  the  privilege  it  has  so  received.  And 
public  policy  will  not  permit  the  corporation  to  re- 
lieve itself  from  this  obligation  by  any  contract 
with  others.  A  railroad  company  entering  into 
contract  relations  with  another  company,  by  which 
the  safety  of  its  own  passengers  may  be  affected,  is 
held  to  have  made  the  other  company  in  this  re- 
spect Its  own  agent.  It  is  held  to  the  exercise  of 
due  care  for  the  safety  of  all  persons,  while  exer- 
cising its  franchise,  whether  on  its  own  road  or  that 
of  another  company.  This  duty  was  imposed  by 
law  when  it  received  its  charter,  and  this  duty  (of 
a  railroad  company  to  its  passengers)  holds  good  at 
all  tiroes  an^  in  all  places.  If  tbe  company  operates 
its  trains  over  the  road  of  another  company,  it  must 
see  and  know  that  the  track  is  in  good  and  safe 
condition,  and  that  the  trains  of  the  other  company 
are  so  ordered  as  not  to  interfere  with  the  full  dis- 
charge of  its  own  duty  to  its  own  passengers,  be- 
cause such  trains  would  be  a  danger  against  which 
tt  would  be  bound  to  provide." 

Upon  similar  grounds  are  based  the  cases  in  which 
railroad  companies  have  been  held  liable  for  the 
acts  of  the  servants  hired  by  sleeping-car  oom- 
panies. 

In  the  earliest  case  on  the  subject  (Kinsley  v.  Lake 
Shore  &  M.  S.  U.  Go.  (1878)  126  Mass.  54),  the  ruling 
was  that,  if  **a  person,  who  has  made  a  contract 
with  a  railroad  corporation  for  his  personal  trans- 
portation from  one  place  to  another,  takes  a  seat  in 
a  sleeping-car,  and  there  loses  an  article  of  personal 
baggage,  through -the  negligence  of  a  person  in 
charge  of  the  car,  and  without  fault  on  his  own 
part,  it  is  no  defense  to  an  action  against  the  corpo- 
ration that  the  car  was  not  owned  by  the  defendant, 
but  by  a  third  person,  who,  by  a  contract  with  the 
defendant,  provided  conductors  and  servants,  in 
the  absence  of  evidence  that  the  plaintiff  had 
knowledge  of  these  facU."  See  also  Louisville,  N. 
fr  G.  8.  R.  Co.  V.  Katzenberger  (1886)  16  Lea,  880, 57 
Am.  Rep.  23S,  turning  upon  the  same  facts. 

In  the  following  year  the  same  question  was  dis- 
cussed in  Thorp  v.  New  York  C.  ft  H.  R.  IR.  Ck>.  (1879) 
76  N.  Y.  406. 82  Am.  Rep.  325,  and  the  rule  laid  down 
•s  follows:  The  persons  in  charge  of  drawing-room 
and  sleeping-cars  owned  by  parties  other  than  the 
railway  company  operating  tbe  rest  of  the  train  are 
to  be  regarded  and  treated,  in  respect  to  any  matter 
involving  the  safety  or  security  of  passengers,  as 
the  servants  of  the  company,  and  it  is  responsible 
for  their  acts  to  the  same  extent  as  if  they  were 
directly  employed  by  it.  *'  The  business  of  running 
drawing-room  cars  in  connection  with  ordinary 
passenger  cars,"  said  the  court,  ''has  b€HX>me  one  of 
the  common  incidents  of  passenger  traffic  on  the 
leading  railroads  of  the  country.  These  cars  are 
mingled  with  tbe  other  cars  of  the  company,  and 
are  open  to  all  who  desire  to  enter  them,  and  who 
are  willing  to  pay  a  sum  in  addition  to  the  ordinary 
fare  for  the  special  accommodation  afforded  by 
them.  They  are  put  on  presumably  in  the  interest 
of  the  road.  They  form  a  part  of  the  train,  and  the 
manner  of  conducting  tbe  business  is  an  invitation 
by  the  company  to  the  public  to  use  them,  upon 
the  condition  of  paying  the  extra  compensation 
charged.  Passengers  cannot  know  what  private  or 
special  arrangement,  if  any,  exists  between  tbe 
company  and  third  persons,  under  which  this  part 
of  the  business  is  conducted,  and  they  have,  we 
think,  in  taking  one  of  these  cars,  a  right  to  assume 
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that  they  are  there  under  a  contract  with  the  com- 
pany, and  that  the  servants  in  charge  of  the  draw- 
ing-room cars  are  iu  servants.  Otherwise  there 
would  be  two  separate  contracts  in  the  case  of  each 
passenger  in  these  cars,  one  with  the  oompany.aad 
one  with  Wagner  [the  proprietor  of  the  cars].  Such 
a  condition  of  things  would  involve  a  confusion  of 
rights  and  obligations,  and  divide  a  responsibility 
which  ought  to  be  single  and  deQnite.  Take  the 
case  of  a  passenger  in  a  drawing-room  oar  who 
should  be  burned  by  the  negligent  upsetting  or 
breaking  of  a  lamp  by  tbe  porter,  or  tbe  ease  of  a 
passenger  in  a  sleeping  oar.  injured  by  the  porter's 
negligence.  Is  tbe  pasf'enger,  in  these  or  other 
similar  cases  which  might  be  supposed,  to  be  turned 
over,  for  bis  remedy,  against  Wagner  [the  proprie- 
tor of  tbe  cars]  on  the  ground  that  the  servant  who 
caused  the  injury  was  his  servant,  and  not  the  de- 
fendant's? The  public  interest,  and  due  protection 
to  the  rights  of  passengers,  require  that  the  rail- 
road company  whioh  is  exercising  the  franchise  of 
operating  the  road  for  the  carriage  of  passengers, 
should  be  charged  with  and  responsible  for  the 
management  of  the  train,  and  that  all  persons  em- 
ployed there6n  should,  as  to  passengers,  be  deemed 
CO  be  the  servants  of  the  corporation.** 

The  same  rule  was  laid  down  even  more  emphat- 
ically a  year  later  by  the  Supreme  Court  of  the 
United  States  in  Pennsylvania  Co.  v.  Roy,  ICS  U. 
S.  451. 36  L.  ed.  141.  There  the  railroad  oompany 
was  held  liable  for  an  injury  caused  by  the  fall  of  a 
sleeping  berth,  the  grounds  of  the  dedsfon  being 
stated  as  follows:  **The  undertaking  of  tbe  rail- 
road company  was  to  carry  tbe  defendant  in  error 
over  its  line  in  consideration  of  a  certain  sum,  if  he 
elected  to  ride  in  what  is  known  as  a  first-class  pas- 
senger car:  with  the  privilege,  nevertheless,  ex- 
pressly given  in  its  published  notioes,  of  riding  in  a 
sleeping  car,  constituting  a  part  of  the  carrier's 
train,  for  an  additional  sum  paid  to  the  company 
owning  such  oar.  As  between  the  parties  now  b^ 
fore  us,  it  is  not  material  that  the  sleeping-car  In 
question  was  owned  by  tbe  Pullman  Palace  Car 
Company,  or  that  such  company  provided  at  its 
own  expense  a  conductor  and  porter  for  such  car* 
to  whom  was  committed  the  immediate  oontrol  of 
its  interior  arrangements.  The  duty  of  the  railroad 
company  was  to  convey  the  passenger  over  its 
line.  In  performing  that  duty,  it  oould  not,  ooo- 
sistently  with  the  law  and  the  obligatloos  arising 
out  of  the  nature  of  its  business,  use  oars  or  vehi- 
cles whose  inadequacy  or  InsuflBciency,  for  safe 
conveyance,  was  discoverable  upon  the  most  care- 
ful and  thorough  examination.  I  f  it  chose  to  make 
no  such  examination  or  to  cause  it  to  be  made;  if 
it  elected  to  reserve  or  exercise  no  suoh  control  or 
right  of  inspection,  from  time  to  time,  of  the  sleep- 
ing cars  which  it  used  in  conveying  passengers,  ss 
it  should  exercise  over  its  owji  cars,*-it  was  charge- 
able with  negligence  or  failure  of  duty.  The  law 
will  conclusively  presume  that  the  conductor  and 
porter,  assigned  by  the  Pullman  Palace  Car  Com- 
pany to  the  control  of  the  interior  arrangements  of 
the  sleeping  car  in  which  Roy  was  riding  when  in> 
jured,  exerdsed  such  control  with  the  assent  of  the 
railroad  company.  For  the  purposes  of  the  con- 
tract under  which  the  railroad  oompany  undertook 
to  carry  Roy  over  its  line,  and,  in  view  of  its  obli- 
gation to  use  only  cars  that  were  adequate  for  safe 
conveyanoe,  the  sleeping-car  company,  its  conduct- 
or and  porter,  were,  in  law,  the  servants  and  em- 
ployees of  the  railroad  company.  Their  negligence, 
or  the  negligence  of  either  of  them,  as  to  any  mat- 
ters Involving  the  safety  or  security  of  passengers 
while  being  conveyed,  was  the  negligence  of  the 
railroad  company.  The  law  will  not  permit  a  rail- 
road company,  engaged  in  the  business  of  carrying 
persons  for  hire,  through  any  device  or  arrange- 
ment with  a  sleeping-car  company  whose  cars  srs 
used  by  and  constitute  a  par^  the  train  of  thersil- 
igitized  by  VjO 
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lOad  company,  to  throw  off  the  duty  of  provldioer 
proper  means  for  the  safe  oooveyanoe  of  those 
whom  It  has  ameed  to  convey.*' 

The  rationale  of  the  liabtlity  thos  Imposed  on  the 
railroad  company  is  that  *'the  relation  of  master 
and  servant,  and  the  liability  of  the  master,  are 
plaoed  upon  the  law  applicable  to  oommcm  carriers, 
though  in  direct  contravention  of  contracts  be- 
tween the  two  companies."  Jones  v.  St.  Louis  8. 
W.  R.  Go.  (18M)  ]»  Mo.  076,  28  L.  R.  A.  Tia. 

"For  other  rulings  to  the  same  effect,  see  Cleve- 
land, a  C.  ft  I.  K.  Go.  v.  Walrath  (IBSSi)  88  Ohio  St. 
461;  Williams  v.  Pullman  Palace  Car  Co.  (1888)  40 
Ls.  Ann.  417;  Dwindle  v.  New  York  C.  ft  H.  R.  R. 
Go.  (!«»)  120  N.  Y.  117.  8  L.  R.  A.  284,  Rev'g  (1887)  46 
Hun,  laO;  Ulrioh  ▼.  New  York  C.  ft  H.  R.  R.  Co. 
(1888)  108  N.  Y.  80. 
d.  BetpontibHUy  of  a  oranlu  of  public  franchiaea  for 

the  acta  of  the  aervanta  of  a  leasee  in  poaeetaion 

under  cm  unauthorixed  contract. 

X.  Aa  reoarda  third  peraona. 

The  precise  relation  of  the  grantee  of  a  public 
franchise  to  the  servants  of  one  to  whom  it  is 
transferred  by  an  unauthorized  lease  or  license  is 
a  subject  upon  which  there  has  been  much  differ* 
enoe  of  opinion.  The  earliest  case  in  which  the 
point  was  involved  seems  to  have  been  Blackwell  < 
▼.  Wiswall  (1866)  U  Barb.  8SS.  There  it  was  laid 
down,  without  any  qualifloation.tbat  the  mere  fact 
that  the  grantee  of  the  franchise  has  subjected 
himself  to  a  penalty  by  assigning  his  rights  to 
another  will  not  render  him  liable  to  a  third 
person  for  the  negligence  of  an  employee  of 
the  lessee.  There  is  a  breach  of  duty  entirely  as 
between  the  licensee  and  the  state,  but  it  is  not  the 
legal  cause  of  the  Injuries  resulting  from  the  mis- 
management of  the  ferry.  The  court  cited  Ladd  v. 
Chotard,  1  Ala.  866,  where  it  was  held  that,  although 
there  was  a  statute  of  Alabama  prohibiting  any 
person  from  opening  or  establishing  a  public  ferry 
without  license  and  a  bond  and  security  as  pre- 
scribed, an  action  for  the  value  of  property  lost  by 
the  negligence  of  the  lessee  would  not  lie  against 
the  lessor  of  a  ferry,  inasmuch  as  the  lessee  was 
not  his  servant. 

In  Norton  v.  Wiswall  a888)  28  Barb.  818,  arising 
out  of  the  same  circumstances,  the  point  was  not 
ndsed,  doubtless  on  account  of  its  having  been  de- 
cided in  the  above  sense  by  the  earUer  case.  Nor- 
ton V.  Wiswall,  strangely  enough,  was  supposed, 
in  Abbott  V.  Johnstown,  O.  ft  K.  Horse  R.  Co.  (1880) 
80  N.  Y.  27, 86  Am.  Rep.  572,  to  have  dealt  with  a  li- 
cense assumed  by  both  parties  to  be  valid,  and 
Blackwell  ▼.  Wiswall  (1855)  24  Barb.  866,  entirely 
overlooked. 

The  later  authorities  are  entirely  opposed  to  the 
doctrine  of  Blackwell  v.  Wiswall  (1855)  24  Barb. 
365,  at  all  events  where  a  transfer  of  railroad  fran- 
chises is  in  question.  A  railroad  company,  accord- 
ing to  the  accepted  view,  is  liable  to  third  persons 
for  the  lach«s  or  neglect  of  any  individual  or  cor- 
poration permitted  by  it  to  use  its  franchise  with- 
out the  authority  of  the  state.  In  other  words,  the 
law  treats  a  oase  involving  an  unlawful  transfer  of 
franchises  as  if  the  transfer  had  never  been  made, 
and  declares  the  lessee  or  licensee  to  be  in  possession 
merely  as  the  agent  of  the  transferrer.  Murray  v. 
Lehigh  Valley  R.  Go.  (18B5)  66  Ck>nn.  612,  82  L.  R.  A. 
580.  citing  Driscoll  v.  Norwich  ft  W.  R.  Go.  (1894)06 
Conn.  280;  Lakin  ▼;  Willamette  Valley  ft  Coast  R. 
Co.  (1886)  13  Or.  486,  67  Am.  Rep.  25;  Virginia  Mid- 
land R  Co.  V.  Washington  (1890)  80  Va.  629, 7  L.  R. 

A.  344:  Whitney  v.  Atlantic  ft  St.  L.  R.  Go.  (1857)  44 
Me.  382. 68  Am.  Dea  1(B;  Stearns  v.  Atlantic  ft  St. 
Lb  R.  Co.  (1858)  46  Me.  116;  Wyman  v.  Penobscott 
ft  K.  R.  Co.  (1858)  46  Me.  162;  Nugent  v.  Boston  C. 

B.  Co.  a888)  80  Me.  62;  Nelson  v.  Vermont  ft  a  R. 
Co.  0864)  26  Vt.  717,  721, 62  Am.  Dec  614;  Clement  v. 
(infield  (1886)  28  Vt.  802;  McBlroy  v.  Nashua  ft  L.  R. 
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Corp.  (1849)  4  Gush.  400,50  Am.  Dec.  794;  Illinois 
C.  R.  Co.  V.  Barron  ( 1867)  78  U.  S.  5  Wall.  90, 104, 18 
L.  ed.  501. 594:  Abbott  v.  Johnstown,  G.  ft  K.  Horse 
R.  Co.  (1880)  80  N.  Y.  27,  86  Am.  Rep.  672,  Folger,  J., 
dissenting  on  the  ground  that,  unless  the  negli- 
gent person  is  shown  to  be  a  servant  of  the  lessor, 
there  is  no  privity  of  contract  between  it  and  the 
passengers;  Rome  ft  D.  R.  Go.  v.  Chasteen  (1889) 
88  Ala.  501;  Galveston,  H.  ft  B.  A.  R.  Co.  v.  Oar- 
teiser(l895)9  Tex.  CHv.  App.  i66,  citing  Central  ft 
M.  R.  Co.  V.  Morris  (1887)  68  Tez.  60:  International  ft 
G.  N.  R.  (}o.  V.  Kuehn  (1888)  70  Tex.  682;  International 
ft  G.  N.  R.  Co.  V.  Eckford  (1888)  71  Tex.  274;  East 
Line  ft  R.  R.  R.  Co.  v.  Lee  (1888)  71  Tex. 588;  Bast  Line 
ft  U.R.  KCo.v.  Culberson  (1888)  72Tex.876,8  L.  R.  A. 
667;  Trinity  ft  S.  R.  Go.  v.  Lane  (1891)  79  Tex.  648; 
Buckner  v.  Richmond  ft  D.  R.  Co.  (18(6)  72  Miss. 
873:  McCoy  v.  Kansas  City,  St.  J.  ft  C.  R  R.  Co. 
(1880)  86  Mo.  App.  445;  National  Bank  v.  Atlanta  ft 
G.  A.  L.  R.  Go.  (1886)  36  S.  a  220;  Gbio  ft  M.  R.  Co.  v. 
Dunbar  (1868)  20  111.  028,  71  Am.  Dec.  291. 

More  briefly,  the  lessees  of  a  rHtlroad;**stand  in  the 

relation  of  servants  to  the  lessors"  in  all  cases  wlere 

I  the  lease  was  made  without  the  authority  of  the 

legislature.  Chicago  ft  R  L  R.O0.  ▼•  Whipple  (1850) 

22  111.  105. 

2.  Aa  reoorda  aervanta. 

In  East  Line  ft  R.  R.  R.  Go.  v.  Culberson  a888)  78 
Tex.  875, 8  L.  R.  A.  667,  the  doctrine  was  adopted 
that,  even  if  the  leaw  is  unauthorised,  the  lessor  Is 
not  liable  for  injuries  resulting  from  the  negligence 
of  the  lessee  or  its  agents.  The  grounds  upon  which 
it  was  considered  that  the  want  of  authority  should 
not  involve  the  same  consequences  in  the  case  of  a 
servant  as  of  a  thixd  person  were  thus  explained* 

The  lessor,  by  accepting  its  charter,  assumes  the 
obligation  to  carry  passengers  safely  over  its  line. 
If  it  intrusts  that  duty  to  another  company,  and  a 
passenger  is  injured,  it  is  responsible.  It  binds  i^ 
self  to  carry  ail  freight  offered  to  it,  and  to  deliver 
it  safely.  Should  its  lessee  fail  to  do  this,  it  is  lia- 
ble. It  assu  mes  to  operate  its  road  safely  and  care- 
fully, so  as  not  negligently  to  destroy  or  damage 
property,  and  not  to  injure  persons  who  have  the 
right  to  pass  on  or  near  the  track.  Should  Its  lessee 
negligently  do  damage  to  property,  or  inflict  per- 
sonal injuries  upon  wsyfarers  crossing  the  road, 
this  is  failure  of  duty  on  its  part,  and  it  is  respon- 
sible for  the  wrong.  But  the  duties  which  are  owed 
by*a  railroad  company  to  its  servant  are  not  duties 
owed  to  him  in  common  with  the  public,  but  grow 
out  of  the  contract  of  service.  He  assumes  the 
relation  of  servant  to  his  employer  voluntarily, 
and  out  of  it  arises  the  reciprocal  obligations 
from  one  to  the  other.  It  seems  to  ns  that  the 
relation  of  the  servant  of  the  company  oper- 
ating the  road  to  the  owner  is  very  different 
from  his  relation  to  his  employer,  and  that  the  re- 
lation of  the  owner  of  the  road  to  him  is  different 
from  Its  relation  to  the  general  public.  His  con- 
tract is  not  with  the  company  owning  the  road;  and 
it  may  be  asked.  Does  the  latter  owe  him  the  duty 
of  a  master  to  his  servant,  or  guarantee  that  the 
master  with  whom  he  has  voluntarily  contracted 
will  perform  its  obligation  to  him?  It  may  be  that 
if  the  injury  had  occurred  by  reason  of  a  defect 
in  the  roadbed  or  track,  and  not  by  reason  of  a  de- 
fect in  the  engine,  the  company  charged  with  the 
duty  of  keeping  up  the  road  would  be  liable.  But 
if  .  .  .  the  injury  was  caused  entirely  by  an- 
other company  operating  the  owner's  road,  and 
was  inflicted  upon  one  of  its  own  employees,  by 
reason  of  a  defect  in  machinery  entirely  under  its 
control,  It  is  difficult  to  see  upon  what  principle 
of  policy  or  Justice  the  lessor  should  be  held  liable 
merely  because  it  owned  the  road.  In  the  case  pro- 
posed to  be  made  by  the  evidence  offered,  it  seems 
to  us  that  the  liability  of  the  .  .  .  employer  [of 
the  dceeasedl  would  have  been  precisely  the  same 
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on  the  defendant's  road  as  tf  tbe  train  had  been 
runnlniT  upon  its  own  road  at  tbe  time  of  the  acci- 
dent. The  act  of  the  Missouri.  Kansas,  ft  Texas 
Company  in  operating  tbe  road  without  a  license 
from  the  le^Mature,  if  such  was  the  fact,  was 
merely  illegal  in  the  sense  that  it  was  unauthorized; 
and  the  object  in  holding  the  lessor  responsible  in 
such  a  case  is  certainly  not  to  impose  a  mulct  or 
fine  by  way  of  punishment.  The  reason  for  the 
rule  is  the  protection  of  the  public  who  need 
the  protection.  The  passenger  and  the  shipper  of 
goods  have  no  option,  but  must  avail  themselves  of 
the  services  of  the  lessees,  whether  the  lease  is  au. 
thorized  or  not.  The  law  will  not  permit  tbe  owner 
of  the  road  to  shirk  its  duty  to  them  by  turning 
over  its  road  to  another  company:  nor  will  It  per- 
mit it  to  deny  its  liability  where  it  has  allowed  such 
other  company,  without  authority  of  law,  negli- 
gently to  injure  wayfarers  over  tbe  track  or  prop- 
erty along  the  line.  There  is  no  privity  between 
the  persons  injured  in  such  case  and  the  operating 
company.  It  is  not  so  with  an  employee  who  vol- 
untarily enters  the  service  of  the  latter  company 
with  a  knowledge  of  the  facts,  and  participates 
knowingly  in  the  wrong,  if  wrong  it  be." 

This  decision  was  followed  in  Trinity  ft  8.  R.  Co.  ▼. 
Lane  (1891)  79  Tex.  648;  Baltimore  ft  O.  ft  C.  R.  Co. 
v.  Paul  (1896)  143  Ind.  2R,  28  L.  R.  A.  216,  where  tbe 
court  laid  stress  upon  the  fact  that,  ^'whatever  the 
attitude  of  the  operating  company,  that  also  is  the 
attitude  of  the  appellee,  siuce  be  was  an  operative 
of  tbe  operating  company;*'  Buckner  v.  Richmond 
ft  D.  R.  Co.  (1896)  72  Miss.  873,  where  tbe  court  em- 
phatically  stated  his  conclusion  in  the  following 
words:  *'We  have  no  hesitation  to  say  that  tbe  serv- 
ant of  the  lessee  must  recover,  if  at  all,  from  his 
master  and  not  another,  ^o  his  own  master  he 
standetb  or  fallctb.'  To  him  be  is  answerable,  and 
to  him  he  must  look  for  redress  for  all  injuries  sus- 
tained in  his  service.  Whatever  be  the  rights  of 
strangers  to  the  relation  of  master  and  servant  to 
look  to  the  lessor  in  any  case  for  wrongs  of  the  les- 
see, there  is  no  principle  or  policy  to  sustain  the 
claim  of  an  employee  to  look  elsewhere  than  to 
his  employer." 

So  far  as  the  actual  facts  go,  Macon  ft  A.  R.  Co. 
▼.  Mayes  (1873)  49  Oa.  366, 16  Am.  Rep.  678,  is  in  con- 
flict with  the  above  authorities;  but  the  theory 
that  there  is  a  distinction  between  the  cases  in 
whieh  a  third  person  and  those  in  which  a  servant 
is  the  plaintiff  was  not  adverted  to.  A  railroad 
company  was  there  held  to  be  liable  for  injuries  to 
a  servant  caused  by  the  negligence  of  a  construc- 
tion train  which  had  been  permitted  without  due 
authority  to  use  the  franchise  of  operating  trains 
over  the  road.  The  injured  person  was  a  fireman, 
ordinarily  employed  by  a  construction  company, 
but  at  the  time  of  the  accident  operating  a  locomo- 
tive by  the  orders  of  the  president  of  that  compa- 
ny, who  was  the  president  of  the  railroad  com- 
pany also.  Tbe  court  said:  **Here  Hull  ft  Company 
were  using  the  franchise  of  running  steam  cars 
through  the  country,  across  the  public  roads 
and  by  the  side  of  them,— an  act  which  is  a  nui- 
sance unless  by  legislative  grant,  and  in  the  doing  of 
this  the  damages  came  to  the  plaintiff.  If  the  en- 
gine and  tender  were,  at  the  time,  under  the  orders 
of  the  president  of  the  road,  the  case  is  clear.  If 
under  the  orders  of  Hull  ft  Company  it  was  by  the 
consent  or  permission  of  the  company,  and  the 
case  stands  upon  the  rule  we  have  discussed.  We 
put  the  case,  in  this  view,  upon  the  ground  that  the 
use  of  tbe  engine  and  tender  for  the  purpose  set 
forth  in  the  record,  to  wit,  to  pass  over  the  road 
with  steam  cars,  from  point  to  point,  for  the  pur- 
pose of  carrying  Mr.  Hazlehurst,  was  a  use  of  the 
franchise  of  operating  the  railroad  by  steam,  and 
that  the  corporation  is  liable,  no  matter  who  did  it. 
The  case  might  be  different  if  tbe  contractors  were 
in  the  prosecution  of  their  proper  work,  as  moving 
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dirt,  etc.,  under  droumstancea  whea  they  wers 
not  exercising  the  franchise  of  the  company  in 
operating  the  railroad  by  steam  cars,  ao  as  to  do 
that  which,  without  the  f  ranchiae,  would  be  a  nui- 
sance." 

In  a  later  case  a  distinction  was  drawn  by  the  same 
between  the  use  of  a  franchises  by  another  com- 
pany, and  the  Joint  use  of  a  terminal  track  by 
mutual  agreement  between  the  company  which 
owns  it  and  another.  Under  such  circumstances, 
the  proprletarycompany,  it  was  held,  was  not  liable 
to  its  employees  for  injuries  caused  by  the  negligent 
use  of  the  track  by  the  employees  of  the  other  com- 
pany. Georgia  R.  ft  Bkg.  Co.  ▼.  Friddell  (1887)  79  Ga. 
489.  The  court  after  laying  down  the  dootrine  that 
the  liability,  whatever  it  was,  would  be  the  same 
whether  there  were  a  contract  giving  a  company  a 
right  to  use  another's  traok,  or  a  mere  arrangement 
by  way  of  interchange  of  use,  concluded  as  follows: 
"The  employee  Is  not  without  redress.  He  cannot 
sue  his  own  master,  but  he  can  sue  the  other  com- 
pany, the  one  whose  employees  were  in  fault,  and 
recover  against  it,  and  we  think  that  is  the  redress 
proper  for  such  an  Injury.  .  .  .  Where  numerous 
railways  connect  in  the  same  city,  the  city  ta  a  com- 
mon station  for  all,  and  interchange  in  the  use  of 
tracks  is  a  needful  practice  for  the  acoommodation 
of  tralflc.  It  promotes  the  oommon  intereat  of  the 
companies,  and  the  intereat  of  the  publio,  and  em- 
ployees who  are  unwilling  to  expose  themaalves  to 
the  risks  of  so  reasonable  a  method  of  business  are 
not  abreast  with  the  exigencies  of  railway  aervioe." 

e.  Betponsibattv  where  the  leatee  U  in  possssston 

under  an  authorized  contraU. 

1.  At  regards  third  permng. 

There  is  much  conflict  between  tbe  authoritiea  as 
to  the  effect  of  a  simple  authority  to  lease  a  rail- 
road upon  the  liabilities  of  the  lessor.  A  full  dis- 
cussion of  the  subject  would  be  beyond  the  scope 
of  tbe  present  nojte,  and  we  shall  therefore  merely 
direct  the  attention  of  the  reader  to  the  several 
views  which  have  been  taken,  and  enumerate 
some  of  the  authorities. 

One  theory  is  that,  unless  there  is  an  express  ex- 
emption clause,  the  lessor  remains  liable  for  tbe  in- 
juries resulting  either  from  the  defective  oonstruo- 
tion  of  the  road  and  its  adjuncts  or  from  its  negli* 
gent  operation  by  the  lessee.  Balsley  v.  St.  Louia, 
A.  ft  T.  H.  R.  Co.  (1886)  119  HL  68,  60  Am.  Rep.  784. 
Compare  Singleton  v.  Southwestern  R.  Oo.  (1883)  70 
Ga.  464,  48  Am.  Rep.  674  (disapproved  in  Virginia 
Midland  R.  Co.  v.  Washington  (1890)  86  Va.  <K». 
7  L.  R.  A.  844);  Central  ft  M.  R.  Co.  v.  Morris  (1887)  68 
Tex.  49;  Logan  v.  North  Carolina  R.  Co.  (1096)  116 
N.  C.  940. 

In  Harmon  v.  Columbia  ft  G.  R.  Oo.  (1887)  28  8. 
C.  401,  the  ground  is  taken  that,  in  the  absence  of 
an  express  provision  granting  exemption,  a  stat- 
ute  merely  authorizing  a  railroad  company  to 
**farm  out"  its  road  to  another  company  will  not 
absolve  tbe  lessor  from  liability  for  the  negligence 
of  the  lessee's  servants  in  running  the  trains.  The 
principle  relied  upon  was  that  the  lessor  had  not 
transferred  all  its  chartered  rights  and  privflegea, 
as  it  still  maintained  its  corporate  organiiacioo. 
It  could  not  be  permitted,  therefore,  to  escape  its 
corresponding  obligations,  and  it  remained  liable 
equally  whether  the  injury  complained  of  arose 
from  some  omission  of  a  duty  resting  on  the  lessor, 
such  as  the  failure  to  keep  the  track  in  good  con- 
dition, or  from  the  negligence  of  the  lessee's  serv- 
ants. 

The  opposite  theory  is  supported  by  the  follow- 
ing decisions,  though  it  must  be  remembered  that 
in  most  of  them  the  doctrine  that  the  insertion  or 
omission  of  an  exemption  clause  made  a  difference 
as  to  the  liability  of  the  lessee  was  not  directly 
argued.    Miller  ▼.  New  Tork^  L.  ft  W.  B.  Oo.  0890) 
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125  N.  Y.  118;  Mlflsouri  P.  R.  Ck>.  ▼.  Watto  0885)  63 
Tex.  S49;  March  v.  Concord  R.  Corp.  (1854)  2»  N.  H. 
S»  51  Am.  I>ec  fSI;  Pierce  v.  Concord  R.  Co.  (1873) 
51  N.  H.  598;  Harper  v.  Newport  News  ft  M.  V. 
Go.  (1800)  90  Ky.  856;  Briscoe  v.  Southern  Kansas  R. 
Co.  (1889)  40  Fed.  Rep.  273. 

Other  cases  take  this  middle  ground  that  an  au- 
thorised lease  not  containing  an  exemption  clause 
absolves  the  lessor  from  liability  for  Injuries  caused 
bj  the  negligent  operation  of  the  road  but  remains 
liable  for  defects  In  its  construction.  See  Nugent 
▼.  Boston,  a  ft  M.  U.  Go.  (1888)  80  Me.  82,  containing 
a  very  elaborate  review  of  the  authorities. 

The  last  of  these  theories  simply  embodies  the 
principle  that  the  lessor  and  the  lessee  shall  each 
be  held  liable  for  the  consequenees  of  their  own 
acts,  and  would  seem  to.  be  the  most  reason- 
able of  the  three.  The  extreme  position  that  an 
express  exemption  clause  is  necessary  to  relieve 
the  lessor  from  liability  is  of  course  Justified  by  the 
doctrine  that  grants  by  the  state  are  to  be  construed 
most  strongly  against  the  grantee.  But  we  doubt 
if  this  doctrine  warrants  a  construction  which  in- 
volves giving  a  wholly  new  meaning  to  the  words 
**le8Sor"  and  "lessee,**  and  virtually  attributes  to 
the  legislature  an  intention  to  bestow  upon  the 
lessor  merely  the  privilege  of  appointing  an  agent. 
A  more  correct  inference  seems  to  be  that  railroad 
companies,  when  they  are  empowered  to  make 
leaaes,  are  placed  on  the  same  footing  as  individ- 
uals or  private  corporations.  Cpon  any  other  hy- 
pothesis it  is  difficult  to  see  what  they  gain  by  the 
enabling  acts. 

or  course  if  there  is  an  express  provision  in  the 
enabling  statute,  negativing  the  theory  that  the 
responsibility  is  to  be  transferred  by  the  lease, 
the  task  of  the  court  is  confined  to  giving  effect 
to  the  intention  of  the  legislature,  as  thus  mani- 
fested. Such  a  case  was  presented  in  Quested  v. 
Newburyport  ft  A.  Horse  B.  Co.  (1879)  127  Mass. 
804,  where  a  statute  authorized  a  horse-railroad 
corporation  to  'Mease  its  road  and  franchise,  and 
to  contract  with  any  (responsible)  person  for  the 
management  of  its  road,  but  provided  that  such 
lease  or  contract  should  not  release  or  exempt  the 
corporation  from  any  duty  or  liability  to  which  it 
would  otherwise  be  subject."  To  the  same  effect, 
see  Whitney  v.  Atlantic  ft  St.  L.  B.  Co.  (1857)  44  Me. 
362. 69  Am.  Deo.  lOB. 

If  any  special  provisions  of  the  enabling  act  have 
not  been  duly  followed,  the  result  is  the  same  as  if 
the  contract  had  been  wholly  unauthorized.  Rlck- 
etts  V.  Chesapeake  ft  O.  R.  Co.  (1890)  33  W.  Va.  43d, 
7  L.  R.  A.  354  (railroad  company  held  liable  for  an 
assault  by  a  conductor  controlling  the  train  of  a 
licensee}  a  foreign  company,  which  had  not  taken 
the  steps  which  the  statute  prescribed  as  conditions 
precedent  to  a  lawful  use  of  the  road). 

2,  In  the  cose  of  wrvomtB, 

The  effect  of  the  omissions  of  an  exemption  clause 
in  the  enabling  act  seems  to  have  been  discussed  in 
this  connection  only  in  Virginia  Midland  R.  Co.  v. 
Washington  (1890)  86  Va.  829,  7  L.  B.  A.  344,  where  it 
was  held  that  the  lessor  of  a  railroad  could  not  be 
held  liable  for  injuries  received  by  a  servant 
through  the  negligence  of  the  lessor  merely  t>ecause 
such  a  clause  was  omitted. 

ZIY.  Position  of  aervanU  operatingraUroadsfor  re- 
eeioen  and  trustees  for  mortQOOc  bondholdere. 

It  is  obvious  that,  where  a  receiver  is  appointed 
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to  operate  a  railroad  for  the  benefit  of  mortgage 
bondholders,  or  the  trustee  named  in  the  mortgage 
enters  upon  the  property  for  the  same  purpose,  the 
mortgagor  company  ceases  ip9o  facto  to  have  any 
control  over  the  employees  who  may  thencefor- 
ward aid  in  carrying  on  the  concern,  and  is  there- 
fore liable  no  longer  for  their  acts. 

Discussing  the  effect  of  the  appointment  of  a 
receiver  in  Metz  v.  Buffalo,  C.  ft  P.  R.  Go.  (1874)  68 
N.  Y.  61, 06,  17  Am.  Rep.  201,  the  court  made  the 
following  remarks :  ^*  The  appointment  of  Barney 
as  receiver  was  by  the  court  against  its  will.  It  bad 
nothing  to  do  with  his  appointment,  or  any  control 
over  his  employees.  Upon  what  principle  can  the 
defendant  be  held  responsible  for  their  negligence 
A  master  or  employer  is  held  liable  for  the  negli- 
gence of  those  in  his  service  for  the  reason  that  it  is 
his  duty  to  enforce  the  observance  of  care  by  them. 
He  is  held  liable  to  those  injured  by  the  failure  by 
him  to  perform  this  duty.  But  this  has  no  appli- 
cation to  the  present  case.  Here  the  defendant, 
by  the  act  of  the  law,  has  been  deprived  of  the 
possession  of  the  road  and  of  all  control  over  those 
engaged  In  operating  it;  and,  by  like  act,  the  pos- 
session and  control  have  been  given  to  others.  The 
defendant  had  not,  thereafter,  anything  to  do  with 
operating  the  road.  True,  if  profits  were  earned 
thereby,  they  would  inure  to  the  benefit  of  the  de- 
fendant by  becoming  assets  for  the  payment  of 
debts.  But  this  did  not  make  it  liable  for  the  con- 
duiQt  of  those  in  no  sense  its  employees  or  servants. 
The  employees  must  look  to  those  nrho  employed 
them  for  compensation;  and  those  who  contracted 
with  the  receiver  or  assignee  must  also  look  to  him. 
He  was  liable  for  the  breach  of  contract  made  by 
him,  and  for  injuries  sustained  by  his  neallgence 
or  that  of  his  employees  in  their  performance.*' 

That  a  similar  rule  prevails  where  trustees  are  in 
possession,  see  State  v.  Consolidated  European  ft  N. 
A.  R.  Co.  (1878)  67  Me.  479;  Sprague  v.  Smith  (1857) 
29  Vt.  421, 70  Am.  Dec.  424.  Other  authorities  may 
be  found  in  Jones,  Corporate  Securities,  Bonds,  ft 
Mortgages.  §504;  Thomp.  Corp.  §  7148;  High,  Re- 
ceivers, §270. 

But  the  rule  itself  becomes  inoperative  wherever 
the  reasons  for  applying  it  do  not  exist  Thus,  it  is 
no  defense  to  an  action  aitalnst  a  railroad  company 
for  injuries  to  a  brakemen  caused  by  its  negligence, 
that  the  road  is  being  operated  by  trustees  for 
mortgage  bondholders,  where  such  trustees  are  not 
acting  und<v  the  order  of  any  court,  but  have  ac- 
quired control  of  the  road  by  the  voluntary  action 
of  the  company  and  are  operating  it  for  the  com- 
pany. Wisconsin  C.  R.  Co.  v.  Ross  (1892)  142  111.  9, 
Following  Grand  Tower  Mfg.  ft  Transp.  Co.  v. 
Ullman  (1878)  89  111.  244. 

So,  also,  as  an  unauthorized  lease  leaves  the  lessor 
company  still  responsible  for  the  acts  of  the  lessee 
and  the  lessee's  servants,  the  lessor  and  the  receiver 
of  a  part  of  the  railroad  company's  property  are 
Jointly  liable  for  the  negligence  of  servants  em- 
ployed and  controlled  by  both  Jointly  to  operate  the 
trains  over  the  whole  line.  Michigan,  A.  ft  G.  R 
Co.v.  Brown  (1873)  84  U.  S.  17  Wall.  445, 21  L.  ed.  675 

And.  as  a  general  rule,  the  lessor  is  liable  for  the 
the  negligence  of  the  person  operating  the  road  f  oi 
receivers  appointed  for  the  lessee  wherever  the 
lessor  would  have  been  liable  if  the  lessee  itself 
were  operating  the  road.  Parr  v.  Spartanburg,  U 
ft  C.  B.  Co.  (1895)  43  S.  a  197.  G.  B.  L. 
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SYLVESTER    BLECKLEY    COMPANY. 
AppL, 

V. 

John  A.  ALEWINE  ei  ah,  Reipt%. 
(48  8.  C.  808.) 

1.  Persons  who  indorse  a  note  before  de- 
livery io  order  to  s-lve  credit  to  the  maker  are 
liable  as  Joint  makers  rather  than  as  iodoisers. 

2*  A  promissory  note  is  rendered  non- 
neicotiable  by  a  proviaioo  for  attorney's  fees 
in  addition  to  priDcipal  and  interest,  if  it  is  col- 
lected by  suit  or  placed  in  the  hands  of  ao  attor- 
ney for  collection. 

{JontM^  J.,  (Kssents.) 

(February  17, 1807.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
Ibe  Common  Pleas  Circuit  Court  for  An- 
derson County  in  favor  of  defend  ants  in  an 
action  brought  to  recover  the  amount  alleged 
to  be  due  on  a  promissory  note.     Ue»erf*ed 

The  complaint  alleges:  "(1)  That  the  plain- 
tiff,  Sylvester  Bleckley  Company,  was  at  the 
times  hereinafter  mentioned,  and  is  now,  a  cor- 
poration duly  chartered  under  and  by  virtue  of 
the  laws  of  South  Carolina.  (2)  That  on  the 
4th  day  of  January,  1894,  the  defendant  John 
A.  Ale  wine,  for  full,  valuable  consideration, 
made  and  delivered  to  J.  S.  Fowler  his  certain 
note,  of  which  the  following  is  a  copy,  to  wit: 
•$296,35.  Anderson,  S.  C,  Jany.  4th.  1894. 
On  1st  Dec,  '94,  after  date,  I  promise  to  pay 

to  the  order  of two  hundred  ninety -five 

and  ^  dollars,  value  received.  Interest  after 
maturity  at  8  per  cent  per  annum.  Nego- 
tiable and  payable  at  Farmers'  &  Merchants' 
Bank.  And  if  this  note  is  collected  by  suit,  or 
placed  in  the  hands  of  an  attorney  for  collec- 
tion, we  promise  to  pay  10  per  cent  attorney's 
fees  for  collection  in  addition  to  principal  and 
interest.  John  A.  Alewine.'  (3)  That  the 
consideration  of  said  note  was  two  mules  pur- 
chased by  the  said  John  A.  Alewine  from  J. 
S.  Fowler,  and  that,  in  order  to  induce  said 
Fowler  to  part  with  said  mules,  the  defendants 
John  B.  Low  and  John  D.  Alewine,  before  the 
delivery  of  said  note,  duly  indorsed  the  same 
for  delivery  to  said  J.  S.  Fowler.  (4)  That 
said  note  became  due  and  payable  at  said  Far- 
mers' &  Merchants'  Bank  on  the  4th  day  of 
December.  1894.  and  was  duly  presented  there 
during  banking  hours  on  that  day,  and  pay- 
ment demanded,  but  that  payment  thereof  was 
refused,  and  that  said  note  was  duly  protested, 
and  notice  immediately  sent  to  each  of  said  in- 
dorsers.  John  B.  Low  and  John  D.  Alewine, 
of  said  protest;  that  the  protest  fees  amounted 
to  the  sum  of  two  ^^  dollars.  (5)  That  on 
14th  day  of  June.  1895,  said  note  was  duly  ad- 
signed  to  the  plaintiff,  for  value  received,  by 
J.  S.  Fowler,  witliout  recourse  on  him.  and 
plaintiff  is  now  the  legal  owner  and  holder  of 
said  note,  for  value.  (6)  That  no  part  of  said 
note  has  been  paid,   and  there  is  now  due 


I  thereon  by  the  defendants  to  the  plaintiif  the 
sum  of  two  hundred  and  ninety-five  ^^  dol- 
lars, with  interest  thereon  from  December  4, 
1894,  at  8  per  cent  per  annum,  payable 
annually,  and  the  further  sum  of  two  ^^  dol- 
lars, protest  fees,  with  interest  at  legal  rale 
from  December  4,  1894,  and  the  further  sum 
of  10  per  cent  attorney's  fees  on  the  whole 
amount  due.  Wherefore,  plaintiff  demands 
jiidi^ment  against  the  defendants  for  two  ff^ 
dollars,  with  interest  thereon  from  Decern oer 
4,  1894;  for  two  hundred  and  nine^^-flve  f^ 
dollars,  with  interest  thereon  from  Decemoer 
4,  1894,  at  8  per  cent  per  annum,  payable 
annually:  for  10  per  cent  additional  on  the 
said  amounts,  as  attorney's  fees;  and  for  costs 
of  this  action." 

The  following  is  the  order  sustaining  the  de- 
murrer: "The  defendants  John  B.  Cow  and 
J.  D.  Alewine  having  interposed  an  oral  de- 
murrer in  the  above-stated  cause  on  the 
grounds  that  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  them,  in  that  said  complaint  is  babied 
on  a  non-negotiable  note,  in  which  John  B. 
Low  and  John  D.  Alewine  are  sued  as  in- 
dorsers,  and,  as  a  matter  of  law.  they  cannot 
be  held  liable  as  indorsers  on  a  non-negotiable 
note,  and  it  appearing  from  the  allegations  of 
said  complaint  that  thej  are  sued  as  indorsers 
thereon,  and  it  appearing  from  said  note  set 
up  in  said  complaint  that  it  provides  as  fol- 
lows: *And  if  this  note  is  collected  by  suit, 
or  placed  in  the  hands  of  an  attorney  for  col- 
lection, we  promise  to  pay  10  per  cent  attor- 
ney's fees  for  collection,  in  addition  to  princi- 
pal and  interest.' — and  there  being  an  element 
of  uncertainty  in  said  note,  thereby  rendering 
the  same  non-negotiable,  after  argument  of 
counsel,  on  motion  of  Trible  &  Prince,  defend- 
ants' attorneys,  it  is  ordered  that  the  de- 
murrer be.  and  the  same  Is  hereby,  sustained 
as  to  said  John  B.  Low  and  John  D.  Alewine." 
L  D.  Witherspoon,  Presiding  Judge. 

Plaintiff  appealed  upon  the  following  excep- 
tions: "(1)  Because  his  honor  erred  in  holding 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
John  B.  Low  and  John  D.  Alewine.  in  that 
said  complaint  is  based  on  a  non-negotiable 
note,  on  which  they  are  sued  as  indorsers.  (2) 
Because  his  honor  erred  in  holding  that  the 
note  set  up  in  the  complaint  is  non-negotiable, 
because  it  provides  that  'if  this  note  is  col- 
lected by  suit,  or  placed  in  the  hands  of  an  at- 
torney for  collection,  we  promise  to  pay  10  per 
cent  as  attorney^'s  fees  for  collection,  in  addi- 
tion to  principal  and  interest,'  and  thereby  im- 
ported an  element  of  uncertainty  which  ren- 
dered the  same  non -negotiable.  (8)  Because 
his  honor  erred  in  holding  that  there  was  any 
element  of  uncertainty  in  said  note,  which 
would  render  it  non-negotiable.  (4)  Because 
his  honor  erred  in  not  holding  that  said  note 
was  negotiable  both  as  to  John  B.  Low  and 
Johh  D.  Alewine,  and  in  not  overruling  the 
demurrer  interposed." 


NoTE.~A8  to  the  effect  of  a  stipulation  fof  attor- 
ney's fees  on  the  neflrotiability  of  a  promissory  note, 
see  noU9  to  Bowie  v.  Hall  (Md.)  1  L.  R.  A.  546: 
Wright  V.  Traver  (Mich.)  3  L.  R.  A.  60;  Ezcbange 
87  L.  R.  A. 


I  Bank  v.  Tuttle  (N.  M.)  7  L.  R.  A.  445;  and  also  the  c 
I  of  Farmers'  Nat  Bank  v.  Sutton  Mfg.  Go.  (a  O 
i  App.  6th  C.)  17  L.  R.  A.  5d&. 
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Mntn,  BoBhjuB  *  Watkins*  for  appel- 
lant: 

Story  defines  a  negotiable  note  to  be  "a  writ- 
ten promise  by  one  person  to  pay  to  another 
person  therein  named,  or  order,  a  fixed  sum  of 
money,  at  all  events,  and  at  a  specified  time, 
or  St  any  time  which  must  certsiolv  arrive." 
(Story,  Prom.  Notes,  p.  2.)  We  think  these 
conditions  are  fully  met  in  the  case  at  bar. 

2  Am.  &  £n|^.  £nc.  Law,  p.  841,  note  10; 
4  Lawson,  Rights,  Rem.  &  Pr.  p.  2000. 

In  those  cases  in  which  it  is  held  that  the 
note  is  rendered,  by  the  insertion  of  this  stipu- 
lation, non- negotiable,  the  decisions  rest  msinly 
upon  the  idea  that  the  note  is  thereby  rendered 
usurious.  The  trend  of  modern  adjudications, 
and  "the  better  view  and  the  one  supported  by 
the  weight  of  authority,  is  that  such  a  stipula- 
tion does  not  impair  the  negotiable  character 
of  the  paper." 

Slajieton  v.  LauiwiUe  Bkg,  Co.  00  Ga.  802; 
WUliami  t.  Vance,  2  8.  C.  N.  8.  844,  80  Am. 
Sep.  26;  1  Dan.  Neg.  Inst.  4th  ed.  §  e2a;  1 
Randolph^  Com.  Paper,  ^§  205,  206;  Parsons, 
Notes  ft  Bills.  146, 147;  Tiedeman,  Com.  Paper, 
§  286;  2  Am.  &  Eng.  £nc.  Law.  p.  824;  Mont- 
gomery ▼.  Grouthwaii,  00  Ala.  558.  12  L.  R.  A. 
140,  and  cases  cited;  Farmer^  Nat.  Bank  y. 
Sutton  Mfff.  Co.  6  U.  8.  App.  812,  17  L.  R.  A. 
595,  52  Fed.  Rep.  101;  Shenandoah  Nat.  Bank 
▼.  Jiara^,  80  Iowa,  278:  Second  Nat.  Bank  v. 
Anfflin,  6  Wash.  403;  Doney  v.  Wolff,  142  111. 
580,  18  L.  R.  A.  428,  Afllrming  Wolff  v.  Ihr- 
«y.  38  ni.  App.  805;  Stoneman  v.  Pyle,  85  Ind. 
108,  0  Am.  Rep.  637;  Proctor  v.  Baldwin,  82 
Ind.  870;  Oaar  y.  Lauimille  Bkg,  Oo.  11  Bush. 
180,  21  Am.  Rep.  200;  Seatcn  y.  Scovill,  18 
Kan.  436,  26  Am.  Rep.  770;  ifiekerson  v.  Shel- 
den.  88  111.  878,  85  Am.  Dec  280:  Dietrich  y. 
Ba^M.  28  La.  Ann.  767;  Trader  v.  ChidMter, 
41  Ark.  242,  48  Am.  Rep.  88;  Farmert^  Nat. 
Bank  t.  Basmusten,  1  Dak.  60;  Beard  v.  Du- 
huque  County  Bank,  8  Neb.  10,  80  Am.  Rep. 
811;  HoventUin  y.  Barne9,  5  Dill.  482;  Bank 
of  Commerce  y.  Fuqua,  11  Mont.  285,  14  L.  R. 
A  588;  Toume  y.  Rice,  122  Mass.  67;  Arnold  y. 
Bock  Biwr  Valley  Union  B.  Co.  5  Duer,  207; 
Adams  y.  Addington.  16  Fed.  Rep.  80;  Hughitt 
y.  Johnson,  28  Fed.  Rep.  865,  16  Am.  L.  Rev. 
858. 

XJoder  the  allegations  of  the  complsint  the 
defendants,  John  D.  Alewine  and  John  B. 
Low,  under  the  authorities  of  the  cases  of 
Stoney  y.  Beaubicn,  2  McMull.  L.  810,  30  Am. 
Dec.  128;  Baker  y.  Scott,  5  Rich.  L.  810;  Mc- 
Oreary  ▼.  Bird,  12  Rich.  L.  556,  and  Watson  y. 
Barr,  37  8.  C.  468,  having  indorsed  ssid  note 
before  delivery  to  the  original  payee,  sre.  as  to 
him  and  his  assignee,  the  plainliff ,  joint  makers 
of  the  note,  snd  therefore  are  estopped  from 
maintatning  that  the  note  is  non -negotiable  as 
to  them  on  the  ground  that  they  are  iodorsers. 

Mr.  O«or£^  E«  Prince*  for  respondents: 

A  promissory  note  is  an  unconditional  prom- 
ise to  pay  a  certain  sum  of  money  to  the  per- 
lon  in  whose  favor  it  is  drawn. 

1  Randolph,  Com.  Paper,  §7. 

A  written  promise  by  one  person  to  another 
for  the  payment  of  money  at  a  specified  time, 
absolutely,  and  at  all  events. 

3  Kent,  Com.  74;  Byles,  Bills,  Notes,  ft 
Checks.  5;  1  Dan.  Neg.  Inst.  86;  Story,  Prom. 
37L.  R.  A. 


Notes,  §  1;  Benjamin's  Chalmer's  Digest  of 
Bills  &  Notes,  art.  271. 

The  provision  for  the  payment  of  attorney's 
fees  renders  said  note  non-negotiable. 

1.  The  promise  to  pay  attorney's  fees  is  not 
absolute  or  unconditional. 

2.  It  imports  an  element  of  uncertainty  into 
said  note. 

3.  The  amount  to  be  paid  as  attorney's  fees 
is  not  definite  and  certsin. 

4.  There  is  no  certainty  as  to  the  time  fixed 
for  the  payment  of  said  attorney's  fees. 

National  Bank  v.  Gary,  18  S.  C.  287;  Otr- 
roU  County  Sav.  Bank  v.  Strother,  28  S.  C.  517; 
Wallace  v.  Dtfson,  1  S peers.  L.  127;  Barnes  v. 
Gorman,  0  Rich.  L.  207;  Bead  v.  McNulty,  19 
Rich.  L.  445,  78  Am.  Dec.  467. 

For  cases  holding  that  a  stipulation  to  pay 
counsel  fees  destroys  the  negotiability  of  the 
paper,  see  — . 

Fir9t  Nat.  Bank  v.  Larsen,  60  Wis.  206.  50 
Am.  Rep.  865;  First  Nat.  Bank  v.  Gay,  63 
Mo.  83.  21  Am.  Rep.  430;  Woods  v.  North,  84 
Pa.  407,  24  Am.  Rep.  201;  Johnston  v.  Speer, 
02  Pa.  227,  87  Am.  Rep.  675;  First  Nat.  Bank 
y.  By  num.  84  N.  C.  24,  87  Am.  Rep.  604. 

The  language  in  the  following  cases  is 
very  much  like  the  lani^uaee  used  in  this  note. 

Sforr  V.  Wakffield,  71  Mo.  622:  First  ynt. 
Bank  v.  Marlow,  Id.  618:  f^irst  Nat.  Bank  v. 
Gap,  Id.  627;  Adams  v.  Seaman,  89  Cal.  637, 
7  L.  R.  A.  224;  Wright  v.  Trater,  78  Mich. 
408,  8  L.  R.  A.  50. 

Gary*  J.,  delivered  the  opinion  of  the 
court: 

The  appeal  herein  is  from  an  order  of  his 
honor.  Judge  Withers|>oon,  sustaining  an  oral 
demurrer  to  the  complaint.  The  grounds  upon 
which  the  circuit  Judge  sustained  the  demur- 
rer were  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  *'in  that  said  com- 
plaint is  based  upon  a  noo-aegoiiable,  note  in 
which  John  B.  Low  and  John  D.  Alewine^re 
sued  as  iodorsers.  and,  as  a  matter  of  law,  they 
cannot  t)e held  liable  as  iodorsers  on  anon-nego- 
tiable note,"  etc.  The  complaint,  the  order  of 
his  honor,  Judge  Witherspoon,  and  the  excep- 
tions, will  be  set  out  in  the  report  of  the  case. 
The  third  paragraph  of  the  complaint  shows 
that  the  respondents  were  not  sued  asindorsers, 
but  as  joint  makers.  The  allegations  of  said 
paragraph  are  (1)  that  the  consideration  of 
said  note  was  two  mules  purchased  by  the 
said  John  A.  Alewine  from  J.  S.  Fowler:  (2) 
that,  in  order  to  induce  the  said  Fowler  to  part 
with  the  said  mules,  the  respondents  indorsed 
the  said  note  for  delivery  to  the  said  Fowler; 
and  (8)  that  said  note  was  indorsed  before  de 
livery.  The  case  of  Johnston  v.  McDonald, 
41 S.  C.  81,  shows  conclusively' that,  under  ibe 
allegations  of  the  complaint,  the  respondents 
were  joint  makers,  and  not  iodorsers.  His 
honor  was  therefore  in  error  in  sustaining  the 
demurrer. 

Another  question  was,  however,  presented, 
which  the  court  will  proceed  to  consider,  to 
wit,  whether  the  provision  in  the  note  for  at- 
tornev's  fees  rendered  it  aoa-aefotiiible.  The 
decisions  on  this  question  are  conflicting,  as 
will  appear  by  reference  to  the  following  cases, 
which  cite  many  authorities:    Botois  y.  Hall, 
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89  Md.  488. 1  L.  R.  A.  646:  Wnght  ▼,  Trazer, 
8  L.  R.  A.  50,  73  Mich.  498;  Exchanffe  Bank 
T.  TuUle,  7  L.  R.  A.  446,  6  N.  M.  427;  Mont- 
ffomery  y.  Crosthwnit,  12L.  R.  A.  140.  90  AU. 
553;  Bank  of  Commerce  v.  Fuqua,  14  L.  R,  A. 
588,  11  Mont.  285:  Farmer f  Nat,  Bank  v. 
Sutton  Mfg.  Co.  17  L.  R.  A.  595,  6U.  8.  App. 
312,  52  Fed.  Rep.  191;  Drn-My  v.  WolfT,  18  L 
R.  A.  428,  142  HI.  589;  Stapleton  v.  Louisville 
Bkg.  Co,  95  Ga.  802.  There  l8  so  much  con- 
fusion upon  the  subject  of  non-negotiable  paper 
that  an  effort  is  now  being  made  to  have  the 
legislatures  of  the  different  states  make  the 
laws  upon  the  subject  of  non-negotiable  paper 
uniform  throuirhout  the  United  States.  In 
2  Am.  &  Eng.  Enc.  Law,  p.  814,  a  * 'promis- 
sory note"  is  thus  defined,  to  wit:  "A  prom- 
issory note  is  a  written  engagement  by  one 
person  to  pay  another  therein  named,  abso- 
lutely and  unconditionally,  a  certain  sum  of 
money,  at  a  time  specified  therein."  The  de- 
cisions in  this  state  are  to  the  effect  that  uncer- 
tainty in  the  note;  whether  existing  prior  or 
subsequent  to  the  maturity  of  the  note,  renders 
it  non-negotiable.  CarroU  County  8av.  Bank  y. 
Strother,  28  S.  C.  517.  The  remaining  inquiry, 
then,  is  whether  the  provision  in  the  note  for 
attorney's  fees  renders  it  non -negotiable. 
Whether  the  owner  of  the  note,  after  maturity, 
would  place  it  in  the  hands  of  an  attorney  for 
collection  before  payment  thereof,  was  an  un- 
certain event;  and  if,  after  maturity,  the  par- 
ties on  the  note  should  proceed  to  pay  the 
same,  it  would  be  uncertsin  where  they  would 
find  the  note, — whether  in  the  hands  of  the 
owner  or  an  attorney.  If  they  should  find  the 
note  in  the  hands  of  the  owner,  they  would 
have  to  pay  principal  and  interest,  but,  if  the 
note  had  been  placed  in  the  hands  of  an  attor- 
ney for  collection,  they -would  not  only  have 
to  pay  principal  and  interest,  but  attorney's 
fees  of  10  per  cent.  This  uncertainty  makes 
the  note  non-negotiable. 

It  IB  t?ie  judgment  of  this  court  that  the  order 
of  the  Circuit  Court  be  reversed. 

Mclyer,  Ch.  J.,  concurs. 

Pope,  J. :  I  concur  in  the  result,  by  which 
a  new  trial  is  awarded  owine  to  error  in  cir- 
cuit judge  sustaining  the  oral  demurrer. 

Jones,  J.,  dissenting: 

While  concurring  in  the  result  I  am  unable 
to  concur  in  so  much  of  the  opinion  of  Mr. 
Justice  Gary  as  holds  the  instrument  in  ques- 
tion non-negotiable  because  of  the  provision  re- 
lating to  attorney's  fees.  The  stipulation  is  as 
follows:  "And  if  this  note  is  collected  by  suit, 
or  placed  in  the  hands  of  an  attorney  for  col- 
lection, we  promise  to  pay  10  per  cent  as  at- 
torney's fees  for  collection,  in  addition  to  prin- 
cipal and  interest."  While  not  eipressly  so 
stated,  the  whole  agreement  shows  that  the 
parties  intended  the  10  per  cent  attorney's  fees 
for  collection  to  attach,  in  a  certain  contin- 
gency, after  maturity.  Now,  a  note  ceases  to 
be  negotiable  at  maturity.  Therefore  a  stipu- 
lation for  attorney's  fees  for  collection  after 
maturity  does  not  import  into  the  promise  any 
element  of  uncertainty  affecting  its  negotiabil- 
ity. Its  negotiability  had  ended  upon  the  ad- 
ditional liability  attaching.  Mr.  I>aniels,  in 
87  L.aA. 


his  work  on  Negotiable  InstrameDts  (vol  1 
[4th  ed.]  §  62a),  says:  '*It  seems  paradoxical 
to  hold  that  instruments  evidently  framed  as 
bills  and  notes  are  not  negotiable  during  their 
currency,  because  when  they  cease  to  be  cur- 
rent they  contain  a  stipulation  to  defray  the 
expenses  of  collection."  So  far  from  tending 
to  check  the  circulation  of  paper,  such  a  pro- 
vision adds  to  its  value,  and  thus  renders  it 
more  available  for  commercial  purpoaea  The 
supreme  court  of  Georgia,  speaking  through 
Simmons,  Ch.  J.,  clearly  expresses  the 
true  view  thus:  '*The  stipulation  as  to  costs 
and  attorney's  fees  is  not  a  part  of  the  maio 
engagement,  but  relates  to  the  remedy  in 
case  of  failure  to  comply  with  the  contract 
and  is  intended  to  compensate  for  the  ex- 
pense resulting  from  its  breach.  It  does  not 
become  effective  unless  there  is  a  failure  to  pay 
at  the  time  specified,  and  it  cannot  then  affect 
its  negotiability,  for  negotiability,  in  the  full 
commercial  sense,  ceases  at  maturity."  Sta- 
pleton T.  Louiwille  Bkg.  Co.  95  Ga.  8U2.  This 
view  is  sustained  by  many  authorities,  which 
need  not  here  be  cited.  I  do  not  think  this 
case  is  ruled  by  the  case  of  Carroll  County 
Sav.  Bank  v.  Strother,  28  S.  C.  517,  cited.  In 
that  case  the  stipulation  was,  and  also  "all 
counsel  fees  and  expenses  in  collecting  this 
note  if  it  is  sued,  or  placed  in  the  hands  of 
counsel  for  collection."  Chief  Justice  Mc- 
Iver^  speaking  for  the  court  in  that  case,  said: 
'*lf  the  paper,  in  addition  to  an  obligation  to 
pay  a  specified  sum  of  money,  contains  also  an 
obligation  to  pay  another  undefined  sum  of 
money,  even  upon  a  contingency  that,  it 
seems  to  us,  will  deprive  it  of  ue  character  of 
a  note,  under  the  statute  of  Anne."  Moreover, 
the  instrument  under  consideration  in  CarroU 
County  Sat.  Bank  ▼.  Strother  expressly  de- 
clared that  the  payees  "have  full  power  of  de- 
claring this  note  due,  and  take  possession  of 
said  engine  and  sawmill  at  any  time  they  may 
deem  this  note  insecure,  even  before  maturity 
of  the  same."  Here,  clearly,  was  an  uncer- 
tainty in  the  time  of  payment;  and,  coup- 
liufl:  this  with  the  stipulation  as  to  conosel  fees 
and  expenses  in  collecting,  it  was  clear  that 
Strother,  under  the  terms  of  the  instrument, 
was,  in  a  certain  contingency  that  might  hap- 
pen before  the  time  fixed  for  payment,  liable 
for  an  uncertain  amount  of  oonnsel  fees  and 
expenses,  since  the  instrument  was  liable  to  be 
declared  due,  and  placed  in  the  hands  of  coun- 
sel for  collection,  before  its  stated  maturity. 
Besides  this.  CarroU  County  Sa^.  Bank  v. 
Strother  was  ruled  by  Read  v.  MeNuUu,  12 
Rich.  L.  445,  because  of  the  stipulation,  "with 
current  rate  of  exchange,"  which  imports  un- 
certainty in  the  amount  due  at  maturity,  be- 
cause the  rate  of  exchange  is  yariHble.  If  Oar- 
roll  County  Sav.  Bank  v.  Strother  is  to  be 
deemed  authority  for  the  view  that  uncertainty 
in  an  instrument  subsequent  to  its  maturity 
renders  it  non-negotiable,  I  am  unwilling  to  go 
beyond  the  express  limitation  in  that  case,  ei£., 
that  a  promise  to  pay  an  additional  undefined 
sum  after  maturity  renders  the  instrument  non- 
negotiable.  In  the  case  at  bar  the  amount  of 
attorney's  fees  is  not  undefined,  but  is  fixed 
and  certain.  The  better  view,  both  in  reaaon 
and  the  growing  weight  of  authority,  is  that 
such  a  stipulation  as  throne  under  considera- 
igitized  by  v^jO 
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tJoD.  in  no  wise  affecting  the  uncertainty  of  the 
obligation  in  all  its  parts  at  the  time  fixed  for 
payment,  does  not  destroy  the  negotiability  of 
the  instrument  intended  or  declared  to  be  ne- 
gotiable  by  the  parties.  The  great  importaoce 
of  removing  unreasonable  restrictions  on  the 


negotiability  of  paper  Intended  for  commercial 
use  should  iodine  all  courts,  especially  when 
not  controlled  by  bindintr  authority,  to  adopt 
a  rule  in  harmony  with  the  progress  of  com- 
mercial law. 


TENNESSEE  SUPREME  COURT. 


John  Y.  HUTCHISON 

V. 

T.  W.  CKDTCHER 
(........ Tenn. — .. — ) 


1.  Tbe  c«B«r«llral«that  the  holder  of 
a  ooieor  hill  is  not  required  to  make 
peroonAl  or  other  deauuid  on  the  maker 
as  a  condition  of  holding  the  Indorftr  If  the  place 
of  pa  jment  deslirDated  in  the  note  or  bill  Is  closed 
on  the  day  the  paper  falls  doe  is  not  modified  or 
iJtered  by  the  fact  that  a  new  banic  Is  ocoupylnsr 
the  place  where  the  old  hank  at  which  the  paper 
was  made  payable  had  formerly  been  engaged  In 
businesB. 

8«  The  eloetng  of  the  doors  of  a  na- 
.  hank  by 


the  comptroller  of  the  oar- 
reooy  on  account  of  Insolvency,  and  the  appoint- 
ment of  a  receiver,  and  placing  him  In  charge  of 
Its  assets  to  administer  them  for  the  benefit  of 
creditors,  do  not  extinguish  the  corporation  or 
work  a  forfeiture  of  its  charter. 

8.  The  holder  of  a  hlU  or  note  payable 
by  Its  terms  at  a  national  bank  must,  as 
a  condition  of  holding  the  indorser,  present  the 
same  to  the  receiver  of  the  twnk  appointed  by 
the  comptroiler  of  the  currency  because  of  its  in- 
solvency* in  charge  of  its  assets  and  admlnister- 
iDg  them  for  the  benefit  of  its  creditors,  where 
the  plaoe  in  which  he  is  administering  his  trust, 
though  not  the  former  banking  house,  is  in  the 
same  dty,  and  Its  looatlon  is  well  known  in  the 
bosiocss  community. 

4«  Subrogation  to  the  first  ▼endor's 
Hen  on  a  lot  retained  by  the  original  purchaser 


who  has  sold  another  lot  subject  to  that  lien,  and 
then  transferred  the  purchase-money  note 
secnred  by  a  second  vendor^s  lien,  cannot  be 
claimed  by  a  transferee  of  that  note  and  second 
lien  merely  because,  without  notice  to  him  and 
after  the  maker  of  the  note  has  become  insolvent, 
the  original  purchaser,  without  any  fraud,  has 
by  cross  bill  on  foreclosure  of  the  first  lien  pro- 
cured the  exoneration  of  the  lot  he  still  owns  by 
the  sale  of  the  otber  lot  where  he  was  not  person- 
aUy  liable  on  the  note  which  he  bad  transferred 
because  of  a  failure  to  make  proper  demand  for 
payment. 

(I^bruary  17,  1807.) 

CROSS  APPEALS  from  a  Judgment  of  the 
Court  of    Chancery    Appeals    which  re- 
Tersed  a  jadgment  of  the  Chancery  Court  for 


Davidson  County  dismissfng  a  bill  of  com- 
plaint in  a  suit  brought  to  holddefendant  liable 
as  indorser  of  a  promissory  note  and  to  enforce 
an  alleged  vendor*s  lien  for  the  payment  of  the 
note;  the  plaintiff  appealing  from  so  much  of 
the  decree  as  refused  to  recognize  a  personal 
liability,  and  defendant  appealing  from  so 
much  as  subjected  the  property  to  the.  lien. 
Bevened  on  dtfendanfs  appeal. 

The  facts  are  stated  in  the  opinion. 

Mestm,  Chambers  *  Zarecor»  for  corn* 
plainant: 

The  note  was  not  payable  at  any  particular 
house  but  at  an  institution  which  had  ceased 
to  exist;  wherefore  there  was  no  place  of  pay- 
ment at  maturity,  and  therefore  no  necessity 
to  make  demand  at  any  particular  place. 

Bobertsv,  Maaon,  1  Ala.  878;  Bynum  T.  Ap- 
perion,  9  Heiak.  687. 

On  petition  for  rehearing. 

The  question  where  the  note  should  have 
been  presented  is  purely  one  of  construction 
on  the  contract. 

The  parties  to  the  note  Id  suit  agreed  that  it 
should  be  paid  "at  the  Commercial  National 
Bank."  In  order  to  determine  where  the  note 
should  have  been  presented,  we  must  construe 
the  words  quoted ;  and  we  must  so  construe 
them  as  to  arrive  at  the  meaning  with  which 
they  were  used  by  the  contracting  parties.  In 
order  to  arrive  at  that  meaning,  we  must  con- 
strue the  contract  as  of  the  time  when  it  was 
made*  and  in  the  light  of  the  circumstances 
then  surrounding  the  parties. 

Hyde  Y,Darden,  8  Heisk.  515;  McNairy  v. 
Thompson,  1  Sneed,  141. 

The  meaning  of  the  agreement  was  that  the 
note  should  be  presented  to  the  bank  as  an 
open  reality,  and  not  as  a  legal  fiction  in  the 
hands  of  a  receiver. 

To  bold  that  the  note  must  have  been  pre- 
sented to  the  receiver  is  to  read  between  the 
lines'  of  the  contract  a  stipulation  which  the 
parties  did  not  embody  in  it— a  thing  which 
should  not  be  done. 

Roberta  v.  Ma$on,  1  Ala.  874. 

The  conception  of  a  bank's  having  a  legal 
existence  after  going  into  the  hands  of  a  re- 
ceiver Is  technical  and  adopted  for  the  pur- 
pose of  holding  it  to  its  obligation  to  its  cred- 
itors. 


Nois.~For  some  authorities  on  the  general  rules 
of  pnMentmeat,  demand,  and  notice,  see  note  to 
Boason  v. Carrol  (Tean.)  12L.B.  A.7^. 

For  notice  to  indorser**  aesfgnee  for  creditors, 
see  American  Nat.  Bank  v.  Junk  Bros.  Lumber 
*  Mfg.  Go.  (Tenn.)  S8  L.  B.  A.  MS. 
87  L.  R  A« 

See  also  43  L.  R.  A.  128. 


For  notice  to  Joint  indorsers,  see  Jamagin  v. 
Stratton  (Tenn.)  30  L.  R.  A.  486. 

As  to  tbe  eflTcct  of  the  removal  of  the  maker 
from  the  state  upon  tbe  necessity  for  demand  and 
notice,  see  Leonard  v.  Olson  (Iowa)  85  L.  R.  A.  88L 
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Ohemkal  Nat.  Bank  v.  Hartford  DepoHi  Co. 
161  U.S.  1,40L.  ed.  505. 

The  terms  of  every  written  iDStrumeDt  are 
to  be  underslood  in  their  plain,  ordinary,  and 
popular  sense,  unless  by  the  known  usage 
of  trade,  or  otherwise,  they  have  generally  ac- 
quired a  peculiar  or  technical  meaning,  or  un- 
less from  the  context  it  appears  evident  that 
the  parties,  in  the  particular  instance,  intended 
them  to  be  understood  in  some  other  sense. 

DatU  ▼.  Smith,  9  Hamph.  557. 

It  is  the  existence  or  nonexistence  of  the 
banlc,  as  a  place  of  payment,  that  excuses  the 
want  of  demand  at  that  place. 

Afnum  V.  Apper9(m,  9  Heisk.  687. 

Mr.  J.  C  McRejrnolds*  for  defendant: 

When  the  note  matured  the  Commercial 
National  Bank  was  being  wound  up  by  a  re- 
ceiver who  had  a  well-known  place  of  business 
in  Nashville— its  old  place  of  business  was 
occupied  by  the  Merchants'  Bank. 

The  notary  should  have  sone  to  the  receiver's 
office,  or  the  place  where  the  Commercial  Na- 
tional'Bank  formerly  did  business,  or  made  a 
personal  visit  at  that  time,  to  see  whether  he 
could  present  the  note  at  the  place  named. 

Lane  v.  Bank  of  West  Tennessee,  9  Heisk.  486; 
Coekria  v.  Loewenstine,  9  Heisk.  209;  Oage  v, 
Dubuqye  db  P.  B.  Oo.  11  Iowa,  210,  77  Am. 
Dec.  145. 

The  notice  said  to  have  been  mailed  under 
the  facts  of  the  case  was  not  sufficient  to  bind 
an  indorser.  The  bill  alleged  and  the  facts 
show  that  no  presentation  was  made  at  the 
place  designated  for  payment.  The  notice  in 
such  case  must  recite  facts  which  Justify  want 
of  presentation,  and,  failing  to  do  so,  it  is  bad. 

Bynum  v.  Apperson,  9 Heisk.  682. 

The  bill  asks  relief  on  account  of  fraud, 
whereas  the  court  undertakes  to  give  relief  on 
the  ground  of  suretyship  arising  out  of  con- 
tract. Is  not  the  relief  entirely  contradictory 
to  that  asked  for? 

15  Am.  &  £ng.  Enc.  Law,  p.  887. 

Where  a  purchaser  of  part  of  mortgaged 
premises  assumes  to  pay  tne  mortgaj^e  as  part 
of  the  purchase  money,  the  portion  so  pur- 
chased becomes  in  equity  the  primary  fund 
for  such  payment. 

Bourne  v.  Lynde,  92  N.  Y.  92;  15  Am.  & 
Eng.  Enc.  Law,  pp.  882  et  seq.  889;  24  Am. 
&  Eng.  Enc.  Law,  p.  718;  Elapworth  v.  Dress- 
ier, 18  N.  J.  Eq.  62,  78  Am.  Dec.  69. 

Beardy  J.,  delivered  the  opinion  of  the 
court: 

The  complainant  in  this  cause  seeks  a  per- 
sonal decree  against  the  defendant,  as  the  in- 
dorser of  a  protested  promissory  note,  and  also 
to  have  it  fixed  as  a  lien  on  certain  real  estate 
described  in  the  bill.  This  note  of  which  com- 
plainant is  the  owner  was  executed  by  one 
Smith  in  1892  to  the  order  of  the  defendant, 
Crutcher,  and  was  made  pavable  on  May  81, 
1896,  at  the  Commercial  National  Bank,  a 
banking  institution  then  in  successful  operation 
in  the  city  of  Nashville.  Before  its  maturity, 
the  Commercial  National  Bank  was  found  to 
be  insolvent;  and,  acting  under  the  authority 
of  law,  the  comptroller  of  currency  of  the 
United  States  appointed  a  receiver,  and  placed 
him  in  charge  of  its  assets.  For  some  time 
after  his  appointment  the  receiver  was  en- 
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(^ged  in  winding  up  the  business  of  the  bank, 
m  the  house  occupied  by  it  at  the  time  of  its 
suspension.  At  the  end  of  this  period,  he 
moved  its  books  and  other  assets  to  another 
building  in  Nashville,  where  he  opened  a  re- 
ceiver's office,  and  was  there  engaged  in  Itqui- 
daiing  the  affairs  of  the  bank  at  the  time  this 
note  fell  due.  On  his  removal,  the  Merchanu' 
Bank  took  possession  of  the  house  vacated  by 
him,  and  was  established  there  at  the  date  last 
mentioned.  The  fact  of  this  removal  as  well 
as  the  place  where  after  his  removal  he  was 
engaeeid  in  administering  his  trust,  were  well 
known  in  the  business  community  of  Nashville. 
At  maturity  the  note  sued  on  was  placed  in  the 
hands  of  a  notary,  who.  without  m^ing  any 
demand,  treated  it  as  dishonored,  and  proteated 
it  for  nonpayment. 

The  record  disclosing  these  facts,  the  court 
of  chancery  appeals  held  that  the  indorser 
was  discharged,  resting  their  opinion  upon  the 
failure  of  the  notary  to  make  demand  for 
payment  of  the  note  at  the  Merchants'  Bank. 
The  correctness  of  this  conclusion  is  called  in 
question  by  the  complainant,  and  we  think 
properly  so.  The  general  rule  certainly  is, 
when  the  place  of  payment  is  especially  de- 
signated in  the  note  or  bill. — as,  for  instance, 
a  bank, — and  it  is  closed  on  the  day  the  paper 
falls  due,  the  holder  will  not  be  required  to 
make  personal  or  other  demand,  as  the  paper 
is  ipso  facto  dishonored.  8  Randolph,  Com. 
Paper,  §  1115;  Tiedeman,  Com.  Paper,  §814; 
1  ParsoDS,  Notes  &  Bills,  488.  In  OeoesBank 
V.  Hughes,  2  Coldw.  52,  in  recognition  of  this 
doctrine,  it  is  said  by  this  court:  "The  law  ia 
settled  that  where  a  place  of  payment  is  stated 
on  the  face  of  the  bill  .  .  .  itwillbesutficientto 
present  the  bill  for  payment  at  the  place  speci- 
fied, and  if  no  one  can  be  found  there,  the 
protest  may  be  made  without  demand  or 
further  inquiry."  This  general  rule  we  do  not 
think  is  modified  or  altered  by  the  fact  that  a 
new  bank  is  then  occupying  the  place  where 
the  old  corporation  had  formerly  been  engaged 
in  business.  Mr.  Daniels,  in  his  work  on  Nego- 
tiable Instruments  (vol.  2,  g  1119),  agreeing 
with  the  other  text-writers  Just  referred  to, 
says:  *'If  the  holder  on  the  day  of  maturity 
finds  the  bank  or  other  place  of  payment 
closed,  he  is  not  bound  to  make  any  further 
demand  to  charge  either  drawer  or  in- 
dnrsers."  But  he  then  adds:  *'If  the  paper 
is  payable  at  a  certain  bank  that  has  ceased 
to  exist,  or  at  the  counting  room  of  a  firm 
which  has  dissolved  before  its  maturity,  itlwill 
certainly  be  sufficient  to  make  presentment 
to  the  bank  which  has  succeeded  the  for- 
mer institution,  if  such  there  be,  or  at  the 
counting  room  of  the  succeeding  firm,  if  such 
there  be."  It  will  be  observed  that  the  author 
does  not  say  that  such  demand  is  essential, 
but  that  it  will  "be  sufficient."  Of  the  cases 
cited  to  this  text,  onlv  one  supporU  this  very 
cautious  statement.  In  Central  Bank  w.  Alien, 
16  Me.  41,  the  institution  at  which  a  note  was 
payable  had  gone  out  of  existence  when  it 
matured,  and  another  banking  corporation  was 
then  occupying  its  former  place  of  business,  and 
the  court  says  that  presentment  was  properly 
made  at  this  latter  bank.  On  the  other  hand, 
in  RciberU  v.  Mason,  1  Ala.  878,  it  was  held 
that,  where  the  bank  desigp%ted  as  the  place 
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of  pajmeDt  had  ceased  to  eiist,  do  demand  was 
oeceasary,  eyen  though  it  bad  been  sold  to  an- 
other similar  corporaiion,  which  was  made  the 
former's  agent  for  settling  its  affairs  of  discount 
ard  deposit.  In  such  a  case,  the  court  sajs,  a 
demand  upon  the  latter  would  be  *'an  act  of 
supererogation,  and,  of  consequence  ineffectual 
for  any  purpose."  To  the  same  effect  are 
J^nn  ▼.  BatUeU,  1  Fla  802,  46  Ara.  Dec.  846. 
and  Berg  y.  Al^tt,  88  Pa.  177.  24  Am.  Rep. 
158.  The{other  cases  cited  by  the  author,  to 
wit.  Sanderson  y.  Oakey,  14  La  878,  and  By- 
iium  y,  Apperean,  9  IJe'sk.  687,  give  no  sup- 
p«*rt  to  his  text.  The  flist  of  these  was  a  suit 
asainst  a  n  a*<er  of  a  note,  and  in  no  way  in- 
volved the  liability  of  an  indorser;  while  in  the 
last  the  indoraer  of  paper  payable  at  the  Union 
Bank  of  Memphis,  in  1862,  was  discharged, 
because  tho  b;i  der  did  not,  as  he  might  have 
done,  present  it  at  maturity  at  that  bank,  but. 
instead,  held  it  until  the  close  of  the  Civil  War, 
and  then  made  personal  demand  of  the  maker. 
Though  not  noted  by  Mr.  Daniel,  the  court  of 
chancery  appeals  seems  to  re;j:ard  Lane  y.  fiank 
of  West  Tenneuee,  9  Heisk.419.  as  sustaining  the 
view  which  they  adopt.  It  is  true  that,  in  the 
opinion  in  that  case,  Central  Bank  v.  Alien,  16 
Me.  41,  in  the  course  of  the  argument  on  the 
general  Question  of  diligence,  is  referred  to  by 
way  of  illustration;  but  the  judgment  of  the 
court  was  rested  upon  the  peculiar  facts  found 
in  ibat  record,  which,  taken  as  a  whole,  made 
"a  case  of  gross  and  inexcusable  negligence," 
relieving  the  indorser. 

Without  pursuing  this  discussion,  while  dis- 
agreeinir  with  that  court  as  to  the  ground  upon 
which  they  place  their  judgment,  we  do  con- 
cur with  them  in  holding  the  indorser  dis- 
charged, upon  the  facts  set  out  in  this  record. 
We  think  the  failure  to  present  this  note  at 
the  office  of  the  receiver  of  the  Commercial 
National  Bank  was  laches,  which  exonerates 
him.  Although  this  bank  had  ceased  to  do 
business,  yet  it  still  had  a  legal  existence. 
That  it  was  no  longer  a  going  concern  in  the 
transaction  of  a  banking  business  is  certain. 
But  it  is  equally  certain  that  the  act  of  the 
conaptroUer  of  tne  currency  in  closing  its  doors 
oo  account  of  insolvency,  appointing  a  re- 
ceiver, and  placing  him  in  charge  of  its  assets, 
to  ad  minister  them  for  the  benefit  of  itscreditors, 
did  not  extinguish  the  corporation,  or  work  a 
forfeiture  of  its  charter.  In  Firet  Nat.  Bank 
v.  National  Pdkquiogue  Bank,  81  U.  8.  14 
Wall.  883.  20  L.  ed.  840,  the  Supreme  Court 
of  the  United  States  says:  '*Beyond  doubt  the 
appointment  of  a  receiver  supersedes  the  power 
of  the  directors  to  exercise  the  incidental 
power  necessary  to  carry  on  the  business  of 
banking,  as  the  receiver  is  required  to  talse 
possession  of  the  books,  records,  and  assets  of 
every  description  of  the  association,  and  from 
that  moment  the  association  is  forbidden  to 
pay  out  any  of  its  notes,  discount  any  notes  or 
bills,  or  otherwise  prosecute  the  business  of 
banking,  but  the  corporate  franchise  of  the 
aasociaOon  is  not  dissolved,  and  the  associa- 
tion, as  a  le^al  entity,  continues  to  exist."  So, 
It  was  held  m  that  case  that  a  creditor  mi^ht 
institute  suit  in  a  state  court  against  a  na- 
tional bank,  after  the  appointment  of  a  re- 
ceiver, and  proeecute  the  same  to  judgment. 
Afterwards,  in  Central  Nat.  Bank  v.  Connec- 
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tieut  Mitt.  L.  Im.  Co.  104  U.  8.  54.  26  L.  ed. 
693,  the  same  principle  was  announced  and 
applied  in  the  case  of  a  national  bank  goinc 
into  voluntary  liquidation,  and  First  Nat.  Bank 
y.  National  Pahquioque  Bank,  81  U.  S.  14 
Wall.  883,  20  L.  ed.  840,  was  cited  and  ap- 
proved as  authority.  In  Rosenblatt  v.  Johns- 
ton, 104  U.  S.  462,  26  L.  ed.  882.  this  question 
again  underwent  examination,  upon  a  claim 
of  the  state  of  Missouri  to  tax  the  assets  of  a 
national  bank,  in  the  hands  of  a  receiver  ap- 
pointed by  the  comptroller  of  the  currency. 
The  courts,  repelling  this  claim,  said:  "Such 
property  and  assets,  in  legal  contemplation, 
still  belong  to  the  bank,  though  in  the  hands 
of  a  receiver,  to  be  administered  under  the 
law.  The  bank  did  not  cease  to  exist  on  the 
appointment  of  the  receiver."  To  like  effect 
is  Chemical  Nat.  Bank  v.  Hartford  Deposit  Co. 
161  U.  8.  1,  40  L.  ed.  695.  This  being  the 
status  of  the  Commercial  National  Bank  at 
the  time  this  note  fell  due,  what  was  the  duty 
of  the  notary?  We  think  there  can  be  no 
doubt,  if  it  had  matured  on  a  day  between  the 
one  on  which  the  bank  examiner  took  charge 
and  the  day  on  which  the  receiver  was  ap- 
pointed, its  assets  all  remaining  at  the  bank's 
place  of  business,  and  the  doors  being  open, 
that  it  would  have  been  the  notary's  duty  to 
have  presented  it  then  before  muk)ne  protest) 
yet  the  carrying  on  of  business  incidental  to 
banking  was  necessarily  as  completely  sus- 
pended during  that  period  of  time  as  after- 
wards, when  the  receiver  takes  charge.  It 
seems  to  us  equally  certain,  if  this  maturity 
had  occurred  after  the  receiver  took  posses- 
sion, and  while  he  kept  his  oflice  and  the  as- 
sets of  the  association  at  its  old  place  of  busi- 
ness, that  presentment  there  would  have  been 
a  condition  precedent  to  protest.  With  regard 
to  the  assets  of  the  bank,  he  had  succeeded  in 
a  qualitied  degree  to  the  trust^  which,  wbile  it 
was  in  active  operation,  was  imposed  by  law 
upon  the  corporation  itself;  that  is,  of  manag- 
ing them  wisely  and  discreetly  for  the  benent 
of  its  creditors.  For  the  time  being,  and  for 
the  purpose  of  gathering  in  and  distributini; 
its  assets,  he  stands  in  the  shoes  of  the  officers 
of  the  insolvent  association  coo trollingits  pro- 
cesses of  involuntary  liquidation,  as  would  be 
its  officers  in  a  case  of  voluntary  liquidation. 

If  the  law  be  as  we  have  assumed  it  is,  in 
the  two  cases  put  above  by  way  of  illustration, 
we  cannot  ^ee  why  it  should  be  otherwise 
where  the  receiver  still  in  charge  has  simply 
removed  his  office  and  the  assets  of  the  bank 
to  another  place  In  the  same  city;  for  be  was 
still  pro  hoc  vice  the  representative  of  the  cor- 
poration. It  is  not  a  sufficient  answer  to  this 
view  to  say  that  a  demand  at  the  office  of  the 
receiver  would  have  been  futile,  and  therefore 
unnecessary;  for,  if  this  bank  had  been  a  going 
concern  at  the  maturity  of  this  paper,  demand 
there  would  have  been  an  essential  prerequisite 
to  holding  the  indorser,  though  it  was  shown 
ever  so  clearly  that  the  maker  had  no  funds 
there  to  meet  ir,  nor  was  there  in  person  or  by 
agent  to  care  for  it.  The  duty  is  made  im- 
perative by  the  designation  of  the  place  of  pay- 
ment, without  regard  to  the  probability  of 
payment  following  such  demand.  We  are  the 
more  content  to  rest  our  opinion  on  this  ground 
because  we  think  it  is  in  haraunry^vith  fh^ 
igi  ize     y  g 
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case  of  Ameriean  Nat.  Bank  ▼.  Jtink  Brat, 
Lumber  A  Mfg.  Co.  94  TeoD.  $24,  28  L.  R.  A. 
492. 

Nor  do  we  afsree  wUh  the  court  of  chancery 
appeals  in  its  boldiDg  on  the  other  branch  of 
this  rase,  m.,  with  regard  to  the  equitable  lien 
which  complainant  sets  up  in  his  bill.  The 
facts  out  of  which  this  claim  arises  are  these: 
The  defendant,  Crutcher,  bought  from  Jolly 
two  lots  of  land,  and  gave  three  notes  for  the 
deferred  payments,  all  secured  by  a  lien  on 
two  lots.  SubsequeDtly,  Crutcher  sold  and 
conveyed  one  of  the  lots  to  Smith,  who  agreed, 
as  the  consideration  of  the  sale,  to  discbarge 
Crutcber's  notes  to  Jolly,  and  at  the  same  time 
to  pay  an  additional  sum  for  which  he  ex- 
ecuted to  his  vendor  the  note  in  controversy, 
and  alien  was  retained  in  the  deed  to  Smith  to 
secure  the  discharge  of  these  several  obligations. 
Smith  afterwards  sold  and  conveyed  his  lot  to 
one  Hite,  who  assumed  two  of  the  Crutcher 
notes  to  Jolly,  and  the  note  of  Smith  to 
Crutcher.  Jolly  sold  his  notes  to  Bainbridge, 
and  Crutcher  transferred  the  Smith  note  be- 
fore maturity  to  the  present  complainant.  In 
September.  1898,  Bainbridge's  three  notes  (the 
Jolly)  being  all  due  and  unpaid,  he  filed  his 
bill  against  Crutcher,  setting  up  a  lien  on  both 
lots,  and  asking  for  a  decree  of  sale  of  the  two. 
In  this  proceeding  the  defendant,  Crutcher, 
filed  a  cross  bill,  making  Smith  and  Hite  par- 
ties thereto,  alleging  the  sale  of  the  one  lot  to 
Smith,  and  the  assumption  by  him  of  the  Bain- 
bridge  notes,  as  well  as  the  execution  of  the 
note  here  sued  on,  and  the  subsequent  sale  by 
him  to  Hite.  and  his  assumption  of  the  notes, 
as  has  been  already  set  out,  and  praying  that 
the  Smith  lot  be  first  sold,  for  the  ultimate  re- 
lief of  the  lot  reserved  by  him.  To  this  cross 
bill,  Hutchi<:on,  though  then  the  owner  by 
transfer  of  the  Smith  note,  was  not  made  a 
party.  A  decree  was  pronounced  in  accord- 
ance with  the  prayer  of  the  cross  bill,  and,  at  a 
subsequent  sale  made  thereunder,  the  Smith  lot 
brought  just  enough  to  payoff  the  Bain  bridge 
notes  and  costs,  leaving  the  other  lot  in  de- 
fendant's (Cnitcher's)  hands,  discharged  of  all 
liability.  The  bill  in  this  present  cause  charged 
that  the  conduct  of  Crutcher  in  thus  procuring 
a  sale  of  the  lot  on  which  complainant's  note 
was  a  lien,  to  satisfy  the  notes  which  were  a 
lien  on  all  the  property,  without  notice  to  com- 
plainant, was  contrary  to  equity  and  good  con- 
science, and  a  fraud  upon  complainant;  that 
Snoith  was  insolvent;  and  that,  under  these 
facts,  he  was  entitled  in  equity  to  have  the  lot 
retained  by  defendant  sold  to  pay  this  note. 

The  court  of  chancery  appeals  find  that 
Crutcher  was  not  guilty  of  fraud  in  filing  or 
pressing  his  cross  bill  to  a  decree,  but  they 
grant  complainant  relief,  upon  the  theory  that 
the  defendant  was  bound  on  the  note  held  by 
complainant,  and  on  the  three  notes  of  Bain- 
bridge,  and,  while  the  former  note  was  a  lien 
only  on  the  Smith  lot,  the  other  notes  were  se- 
cured by  a  lien  on  both  lots,  and  as  the  Smith 
lot,  at  the  chancery  sale,  by  paying  the  Bain- 
bridge  notes,  relieved  defendant  personally,  as 
well  as  his  lot,  from  these  notes,  equity  will 
let  in  complainant  to  a  reimbursement  out  of 
the  lot.  This  theory  could  possibly  t)e  main- 
tained if  the  defendant  was  liable  on  complain- 
ant's note.  But  on  this  his  liability  was  never 
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at  any  time  anything  more  than  contingent. 
It  was  purely  so  at  the  time  these  chancery 
proceedings  in  question  were  instituted  and 
determined.  This  contingent  liability  never 
became  fixed.  On  the  contrary,  the  court  of 
chancery  appeals  have  held  that  the  failure  to 
make  proper  demand  of  this  Smith  note  bad 
exonerated  the  indorser,  so  that,  when  this 
present  bill  was  filed,  the  indorser  was  under 
no  obligation  whatever  to  take  care  of  it.  In 
this  conclusion  we  have  concurred.  The  re- 
sult of  this  theory,  therefore,  if  enforced, 
would  be  to  subject  the  defendant's  property 
to  a  debt 'upon  which  he  personally  never  baa 
been  found  liable,  and  this  without  fraud  or 
wrongdoin?  on  his  part.  This  want  of  per- 
sonal liability  upon  the  part  of  Crutcher  is  a 
fatal  objection  to  the  application  of  the  doc- 
trine of  subrogation,  and  distinguisbea  this 
case  from  that  of  Bdd;y  y.  Traver,  tt  Paige.  521. 
81  Am.  Dec.  261,  cited  and  relied  upon  in  the 
opinion  of  the  court  of  chancery  appeals. 

T/te  decree  of  that  court  relieving  the  indorser 
from  a  personal  decree  is  afflrmed,  and  that  part 
of  it  applying  the  rule  of  subrogation  is  re- 
versed. 

The  complainant's  bill  is  dismissed. 

Snod|crass»  Ch.  J.,  dissents  from  ao  tnuch 
of  this  opinion  as  holds  that  the  note  in  con- 
troversy should  have  been  presented  to  the  re- 
ceiver of  the  Commercial  National  Bank,  be- 
lieving, as  he  does,  that,  under  the  facts  of  this 
case,  the  notary  was  warranted  in  treating  the 
note  as  dishonored  without  any  demand. 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which  the  following  opin- 
ion, was  handed  down: 

"rhis  case  is  before  us  on  a  petition  for  re- 
hearing filed  by  complainant.  In  this  petition 
it  is  insisted  that  serious  injustice  baa  heen 
done  the  petitioner  (1)  in  failing  to  hold  that, 
under  the  circumstances  of  this  case,  no 
demand  was  necessary  as  a  prerequisite  to  pro- 
test; (2)  in  declining  to  follow  the  court  of 
chancery  appeals  in  giving  relief  as  to  the  realty. 

With  regard  to  tbe  first  proposition,  it  is 
proper  to  restate  briefly  tbe  facts:  The  note 
sued  on  was  made  payable  at  the  Commercial 
National  Bank  of  Nashville.  Some  time  be- 
fore its  maturity,  this  bank,  having  become 
Insolvent,  under  the  directions  of  the  comp- 
troller of  the  currency  of  the  United  States, 
had  passed  into  the  hands  of  a  receiver,  who. 
when  the  note  did  mature,  was  in  charge  of 
the  bank's  assets,  engaged  in  liquidating  its 
affairs,  at  a  place  of  public  notoriety  in  the 
city  of  Nashville.  Unaer  these  circumstances, 
we  held  that  it  was  the  notary^s  duty  to  pre- 
sent this  paper  at  that  place  and  make  de- 
mand there.  No  case  on  all  fours  with  this 
has  been  called  to  our  attention,  but  we 
think  that  there  are  many  cases  wbioh  fur- 
nish analocies  sufficiently  close,  when  taken 
in  connection  with  the  general  rule  that  the 
relations  of  the  indorsee  and  indorser  of  com- 
mercial paper  are  strictissimi  juris,  to  fur- 
nish abundant  warrant  for  the  conclusion 
reached  by  us  on  that  point.  In  the  case  in 
question,  the  place  of  payment  named  therein 
had  ceased  to  exist  as  a  going  concern,  but 
it  still  existed  as  a  legal  entity,  and  its  aft- 
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i  were  in  the  hands  of  one  who  stood  for 
that  emergencT  in  the  room  and  stead  of  the 
officers  of  the  bank,  managing  them  primarily, 
however,  for  the  creditors  of  the  bank,  and 
after  their  satisfaction  for  the  stockholders. 
We  do  not  think  it  could  he  for  a  moment 
maintained,  if  thia  bank  had  suspended  all 
active  business,  and  its  own  officers  had  been 
winding  up  its  affairs  in  the  interest  of  credit- 
ors and  stockholders,  in  the  order  named,  that 
this  note,  maturing  while  the  bank  was  in  this 
condition,  could  have  been  protested  without 
first  presenting  it  at  the  bank.  Nor  do  we 
think  the  position  any  more  maintainable,  if 
immediately  after  the  receiver  tool^  charge, 
and  while  he  was  administering  his  trust  in  the 
bosineas  house  where  the  bank,  only  a  few 
days  before,  had  been  engaged  in  active  opera- 
tions, that  note  had  fallen  due,  that  the  holder 
could  have  protested  without  making  demand 
at  this  particular  place.  In  neither  of  these 
cases  would  the  holder  have  a  right  to  expect 
payment  as  from  a  going  concern  of  his  note; 
still,  in  each,  the  Commercial  National  Bank 
would  have  been  an  ezistiog  legal  concern, 
where  the  maker  could,  if  he  would,  provide 
the  means  to  meet  ^e  note.  And  so  it  was 
said  by  this  court  in  Bynum  v.  Appersan,  9 
Heisk.  687:  "Whether  in  a  condition  to  do  a 
^neral  banking  business  or  not,  or  whether 
Its  assets  were  in  its  vaults,  or  in  some  other 
place  however  distant,  could  make  no  differ- 
ence to  the  holder  of  the  paper,  nor  in  any 
■way  change  the  duties  imposed  upon  him  by 
the  terms  of  his  contract  under  the  law."  The 
words  ''place  of  payment"  mean  a  house,  bank, 
counting  room,  store,  or  place  of  business 
where  the  holder  can  present  the  note,  where 
the  maker  can  deposit  or  provide  funds  to 
meet  it,  and  where  a  legal  offer  to  pay  can  be 
made.  Montrou^.  Doa\  7  Rob.  (La.)  170,  41 
Am.  Dec.  278.  We  have  in  the  office  of  the 
receiver  of  this  bank  at  least  enough  of  the 
essential  elements  here  enumerated  to  consti- 
tute this  as  still  the  ''place  of  business"  where 
the  note  was  payable.  It  was  a  house  or 
oounting  room,  where  the  holder  could  have 

E resent^  this  note,   where  the  maker  could 
ave  provided   funds  to  meet  it,  and  where 
a  legal  effort  to  pay  could  be  made. 

As  before  intimated,  the  contract  of  the  in- 
dorser  is  conditional,  and  it  becomes  fixed 
only  on  the  holder  observing  rules  that  are 
very  technical.  As  illustrations  of  this,  it 
will  be  sufficient  to  mention  a  few  cases.  A 
note  payable  at  a  particular  bank  must  be  pre- 
sented there,  and  payment  demanded  at 
maturity,  to  charge  the  indorser,  though  the 
maker  informs  the  holder  before  maturity  that 
a  demand  will  be  useless,  as  he  cannot  pay. 
Lee  Bank  ▼.  Spencer,  6  Met  308,  39  Am.  Dec. 
784.  If  the  maker  of  a  note  die  before  its 
maturi^,  and  an  indorser  becomes  his  adminis- 
trator, yet  demand  must  be  made  upon  the  in- 
dorser as  administrator,  and  notice  of  noopav- 
ment  given  to  him  as  indorser,  in  order  to  hold 
the  latter  liable.  Magruder  v.  Union  Bank, 
28  U.  8.  8  Pet.  87,  7  L.  ed.  813,  Affirmed  in 
82  U.  S.  7  Pet.  291,  8  L.  ed.  689.  The  holder 
must  present  the  note  at  the  place  fixed  for 
payment  at  its  maturity,  and  his  failure  to  do 
flo  will  not  be  excused  by  the  insolvency  of  the 
maker,  and  his  removal  from  the  state.  Far- 
87  L.R  A. 


toea  V.  8t.  Paul  Tru^  (Jo,  45  Minn.  495.  The 
same  rule  that  is  illustrated  io  these  cases,  and 
which  would  have  made  it  essential  for  ihe 
holder  to  have  presented  this  papei  at  the  Com- 
mercial National  Bank  under  the  conditioos 
first  put— that  is,  of  both  voluntary  and  in- 
voluntary liquidation,— we  were  satisfied  to 
adopt  and  apply  in  this  case.  In  reachins:  this 
conclusion,  the  subject  was  one  of  serious  con- 
sideration, and  was  onl^  arrived  at  after  much 
delate,  and  by  a  majority  opinion  of  the  court. 
We  are  entirely  content  with  it,  as  we  think  it 
is  in  line  with  the  best-considered  cases,  where 
the  general  question  has  been  carefully  ex- 
amined, and  especially  is  in  harmony  with 
AmertMn  Nat  Bank  v.  Junk  Brat.  Lumber  db 
Mfg.  Co.  94  Tenn.  624, 28  L.  R  A.  492,  already 
referred  to. 

It  is  insisted  on  the  second  point  that  we 
misconstrued  the  finding  of  the  court  of  chan- 
cery appeals  as  to  the  grounds  upon  which 
they  let  complainant  into  the  Crutcher  lot.  In 
this  petitioner  is  in  error.  That  court  dis- 
tinctly repudiated  the  doctrine  of  marshaling 
assets  as  being  inapplicable  in  the  case,  and  as 
distinctly  placed  their  finding  on  that  of  sub- 
rogation, and  not  upon  the  theory,  suggested' 
in  the  petition,  that  Hutchison,  when  he  pur- 
chased  the  Smith  note,  '* became  an  equitable 
owner  of  the  lot  to  the  extent  of  his  lien;"  for 
he  neither  purchased  the  lien,  nor  by  acquiring 
the  note  obtained  any  ownership  in  the  lot. 
He  simply  bought  the  note,  and,  as  an  incident 
to  it,  the  security  of  the  lien  reserved  for  its 
benefit.  As  before  stated,  the  finding  of  that 
court  was  rested  distinctly  on  the  rule  of  sub- 
rogation,— a  rule  applied  in  favor  of  one  who 
has  been  compelled  to  appropriate  his  estate  to 
the  payment  of  a  debt  for  which  the  other 
party  is  primarily  liable,  and  who,  under  the 
rule,  is  let  into  'any  liens  or  equities  of  the 
creditor  for  bis  reimbursement  The  doctrine 
rests  upon  the  idea  of  the  liability  of  the  party 
against  whom  it  is  invoked,  and  can  here  be 
applied  only  upon  the  theory  that  Crutcher 
was  bound  on  the  Hutchison  note.  After 
giving  in  full  section  262  of  Brandt  on  Surety- 
ship and  Guaranty,  which  opens  with  this  sen- 
tence, "Anyone  who  stands  in  the  position  of 
a  surety  or  guarantor,  whether  strictly  and 
technically  such  or  not,  is  entitled  to  subroga- 
tion the  same  as  a  surety  or  guarantor,"— that 
court,  in  its  opinion,  then  quoted  at  great 
length  from  Eddy  v.  IVaver,  6  Paige,  521,  81 
Am.  Dec.  261,  as  an  authority  largely  control- 
ling in  the  present  case.  In  that  case  it  was 
held  that  where  real  estate  descended  to  an  heir 
at  law  charged  with  the  payment  of  debts  due 
from  the  decedent,  and  such  heir  afterwards 
sold  a  part  of  the  estate  to  another  person, 
with  a  warranty,  and  this  was  afterwards  sold 
under  an  order  of  court  for  the  payment  of 
such  debts,  the  purchaser  from  the  heir  was 
entitled  to  be  reimbursed  out  of  the  remaining 
estate  in  the  hands  of  such  heir  to  the  extent 
that  his  properly  had  been  thus  taken;  thus 
putting  the  purchaser  in  the  attitude  of  a  sure- 
ty for  the  heir,  so  far  as  this  debt  was  con- 
cerned, and.  as  such,  entitled  to  be  subrogated 
to  the  right  of  the  creditor  whose  debt  be  had 
to  pay.  But  the  purchaser  in  thnt  case  dis- 
charged a  debt  which  his  vendor,  the  heir  by 
his  warranty,  had  undertaken  tp-protect  him 
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against,  while  in  this  there  has  never  been  any 
debtor  relation  of  any  sort  on  the  part  of 
Crutcber  to  complainant,  nor  has  Crutcher 
ever  been  under  any  primary  obligations  to 
complainant  to  discharge  either  the  Jolly  notes 
or  the  Smith  note.  This  essential  was  lacking 
in  the  case,  and  so  we  held  the  rule  was  im- 
properly applied.  If  .Cruicber  had  been  ab- 
solutely bound  to  complainant  on  the  Smith 
note,  and  the  Smith  lot  had  been  sold  to  dis- 
charp:e  the  superior  lien  of  the  Jolly  notes,  then 
it  is  possible  equity  would  have  brought  relief 
to  complainant  by  this  doctrine  of  subrogation. 
But  this  was  not  the  case.  His  liability  as  in- 
dorser  was  purdy  contingent,  and  has  never 
become  fixed.  It  cannot  therefore  be  in  any 
sense  true  that  complainant  sustained  a  surety 
relation  to  Crutcher.  for  this  pre  supposes,  not 
only  liability  on  the   pari  of  Crutcber,  but 


primary  liability.  It  was  for  this  reason  we 
declined  to  affirm  the  decree  of  the  court  of 
chancery  appeals,  as  its  effect  was  to  make 
C  rut  Cher's  estate  liable  for  an  obligation  from 
which,  that  court  agrees  with  us  in  saying, 
he  has  been  dischar^  by  the  laches  of  com- 
plainant. 

So  far  as  fraud  in  the  failure  of  Crutcher  to 
make  Hutchison  a  party  to  his  cross  bill  ia  con- 
c  erued,  the  court  of  chancery  appeals  neither 
find  it,  nor  do  they  find  facts  from  which  fraud 
would  be  necessarily  inferred .  If  they  did, 
however,  it  would  not  help  out  complainant  in 
the  present  contention.  While  it  might  be,  if 
the  fraud  of  Crutcher  caused  a  loss  to  com- 
plainant, the  latter  might  recover  in  an  action 
of  deceit,  yet  it  would  not  give  him  a  lien  on 
Crutcher's  property. 
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TEXAS   &   PACIFIC    RAILWAY    COM- 
PANY,  Plff.  in  Err., 

«. 
B.  R,  SCOTT  et  aL 

(41 U.  8.  App.  ttM.) 

1.  A  railromdeompanjr  which  builds  its 
romA  at  considerable  expense  over  a 
riffht  of  wajr,  and  openly,  nctorlouBly.  and 
oontiDuousljr  ocouples  and  uses  tt  for  tblrty-siz 
years,  oven  without  special  claim  of  rlffbt  in 
words,  acquires  the  right  to  an  eaaement  over 
the  land  although  it  entered  thereon  under  a 
verhal  agreement  hy  which  the  owner  gave  it  the 
right  to  use  the  land  upon  condition  that  it 
would  establish  a  depot  thereon  and  give  him 
and  his  family  free  transportation  over  the  road. 

8.  An  agreement  by  a  railroad  com- 
pany, in  coosideration  of  a  right  of  way.  to 
establish  a  depot  on  the  land,  is  complied  with  by 
estabiishlDg  the  station  and  maintaining  it  upon 
the  land  for  thirty-six  years,  although  the  depot 
is  then  removed  because  of  the  exigencies  of 
business. 

8.  An  af^reement  on  the  part  of  a  rail- 
road company  to  establish  a  station 
at  a  particular  point  is  not  one  to  keep  it  there 
forever,  but  is  made  subject  to  the  genera!  con- 
tingencies of  bublnese,  the  public  interest,  and 
the  change,  modification,  and  growth  of  trans- 
portation routes,  as  they  may  affect  the  require- 
ments of  the  raUroad  company's  business. 

(December  1, 1898.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas 
to  review  a  judgment  in  favor  of  plainlilfs  in 
an  action  brought  to  recover  damages  for  inju- 
ries to  plaintiffs'  property  by  the  building  of 
defendant's  road.  Recersed. 
The  facts  are  stated  in  the  opinion. 


Before  McGormick.,  Circuit  Judge,  and  New- 
man, and  Parlanffe,  District  Judges. 

Mfsivrt.  T.  J.  Freeman  and  F.  H«  Pren- 
dernst*  for  plaintiff  in  error: 

What  the  directors  say  does  not  constitute  a 
contract  binding  on  the  company. 

Ba9t  Line  dk  B,B.Oo.r,  QarreU,  52  Tex. 
188 

The  true  measure  of  damages  for  the  breach 
of  a  contract  to  maioiain  a  station  is  not  the 
amount  of  a  decrease  in  the  value  of  real 
estate  adjacent  to  the  station. 

Houston  dk  T,  0.  R.  Oa,  v.  McKinney,  65 
Tex.  192. 

When  the  owner  of  land  sues  a  railroad 
company  for  damages  caused  by  the  railroad 
being  built  ovAr  his  land,  the  measure  of  dam- 
ages is  the  value  of  the  land  at  the  date  suit  is 
filed,  and  interest  should  run  from  that  date. 

Texas  Western  R,  Co,  v.  Cave,  80  Tex.  140; 
San  Antonio  d  A.  P,  R.  Oo,  v.  Rub»,  Id.  175; 
Houston  dt  T.  0.  R.  Co,  v.  MeKinnep,  supra. 

The  agreement  was  that  W.  T.  Soott  was  to 
have  a  station  and  free  transportation  for  him- 
self and  family,  and  that  tne  contract  was  kept 
until  1892.  'There  is  no  complaint  of  any 
breach  of  the  agreement  to  give  free  transpor- 
tation. 

Texas  A  P.  R,  Co,  T.  MarshM,  186  U.  8. 
898.  84  L.  ed.  885:  Mead  v.  BaUard,  74  U.  S. 
7  Wall.  290,  19  L.  ed.  190. 

There  is  no  proof  that  Scott  was  to  have 
anything  but  a  station — a  place  to  embark  and 
disembark;  a  place  to  receive  and  discharge 
freight.    All  this  he  has  now. 

Damages  for  a  trespass  committed  before  R 
R.  Scott  became  the  owner  of  the  land  would 
not  pass  to  R.  R.  Scott  by  a  conveyance  of  the 
land  alone. 

San  Antonio  AA,P.R.  Co.  v.  Ruby,  80  Tex. 
177. 


NOTB.— Af  to  the  forfeiture  of  a  gift  made  to 
secure  the  location  of  a  railroad  or  public  building 
by  Its  discootlnuance.  see  Ayres  v.  Dutton  (Mlob.) 
13  L.  R.  A.  e06,  and  noU, 
87  L.  R.  A. 


As  to  the  validity  of  a  contract  for  the  location 
I  of  a  railroad  depot,  see  Florida  a  ft  P.  K.  Co.  v. 
State,  Tavaree  (Fla.)  20  L.  B.  A.  41«. 
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Tb«  oontnct  was  Toid  becaaie  not  to  be 
performed  in  ooe  year  (Warner  ▼.  Texas  dt  P. 
R.  Co.  54  Fed.  Rep.  982),  conaeqaently  there 
could  be  DO  recovery  on  the  cod  tract. 

PoaseasioQ  by  tbe  veDdee  under  a  parol  con- 
tract of  purchase  is  adverse  to  the  vendor. 

iShepard  v.  Qaltuton,  KdH.B.Co,2  Tex. 
Civ.  App.  589. 

Tbe  railway  may  obtain  the  right  of  way  by 
long  possession. 

Texni  <k  P.  R.  Co.  v.  Gaines  (Tex.  Civ. 
App.)  27  8.  W.  266;  Fiorida Southern  B,  Co,  v. 
Loring,  2  U.  8.  App.  810,  51  Fed.  Rep.  932. 

Messrs,  W.  €•  Lane*  T«  P.  Toiiiiff» 
Seott  *  Jones*  and  8.  R.  Jones,  for  oe- 
fendants  in  error: 

Tbe  ooDtract  was  a  mutual  and  continuing 
obligation,  requiring  one  party  to  keep  the 
depot  np,  and  obliging  the  other  to  allow  tbe 
use  of  land  as  long  as  the  depot  was  main- 
tsiDed. 

Stephenson  v.  Texas  d  P.  JB.  Go,  42  Tex. 
Wk  Texas  d  P.  It  Co.  v.  Murphy,  46  Tex. 
860,  26  Am.  Rep.  272. 

Id  ffinse  v.  Harding,  76  Tex.  17,  the  supreme 
court  of  Texas  held  that  where  a  lailrosd 
companv  had  secured  the  right  of  way  over 
the  land  of  one,  by  agreeing  to  allow  bim  to 
funiish  it  water  at  a  certain  rate,  upon  repu- 
diating the  agreement  as  to  water,  the  com- 
pany had  to  pay  for  the  laod  occupied  as  a 
right  of  way,  and  that  a  receiver  of  such  com- 
psoy  who  had  used  tbe  right  of  way  would 
become  liable  for  the  value  of  the  land. 

/if.  84  Tex.  74. 

An  action  for  damages  is  the  appropriate 
remedy. 

Texas  d  P.  R,  Co.  v.  MarshaU,  186  U.  8.  894. 
84  L.  ed.  887. 

If  the  contract  was  void,  still  the  right  to 
recover  the  land  was  not  barred  by  the  statute 
of  limitations,  because  there  w)is  do  adverse 
possessloD  by  the  plaiotlfF  in  error. 

SattsrwhiU  t.  Mosaer,  61  Tex.  171. 

Where  a  cootract  Is  wholly  performed  od 
the  ptart  of  one  party,  it  is  not  subject  to  the 
inhibition  contaiued  in  the  5tb  subdivision  of 
the  statute  of  frauds  of  Texas. 

Tex.  Rev.  Stat  1895,  art.  2548;  Miller  r. 
BsberU,  18  Tex.  16,  67  Am.  Dec.  688:  Ray  v. 
Foung,  13  Tex.  550:  Dant  v.  Head,  90  Ky. 
255:  SmaUey  v.  Greene,  52  Iowa.  241,  85  Am. 
Rep.  267;  Houghton  v.  Houghton,  14  Ind.  506. 
note  on  p.  72  of  77  Am.  Dec. 

Hewman,  District  Judge,  delivered  the 
.  opinion  of  the  court: 

The  facts  of  this  case,  as  gathered  from  the 
record*  are  as  follows:  In  1856;  W.  T.  Scoit. 
8r.,  was  the  owner  of  a  considerable  tract  of 
land  on  tbe  line  of  the  then  coDtemplated 
Southern  Pacific  Railwav  Company.  8cott 
made  a  verbal  contract  with  the  railway  com- 
F|^07>  by  which  he  gave  to  the  company  the 
right  to  use  a  strip  100  feet  wide,  over  his 
land,  for  a  right  of  way,  if  the  company  would 
establish  a  station  at  a  poiut  od  said  laDd  now 
knowD  as  "Scottsville,"  and  would  further 
give  aaid  Scott  aad  his  family  free  traDsporta- 
tion  over  the  road.  W.  T.  Scott,  8r.,  was  a 
director  of  the  Southern  Pacific  Railway  Com- 
pany at  the  time  the  agreement  was  made. 
The  railroad  was  boUt  in  the  year  named  on 
t7LR.A. 


Scott's  land,  in  accordaDce  with  the  agree- 
ment, and  the  statioD  was  established  at  Scotts- 
ville.  In  1873  the  Southern  Pacific  Railway 
Company  was  consolidated  with  the  Texas  « 
Pacific  Railwav  Company,  and  it  seems  that 
by  this  coDsolidation  tbe  Texas  &  Pacific  Rail- 
way Company  acquired  the  rights  and  assumed 
the  liabilities  of  the  Southern  Pacific  Railway 
Company.  Since  the  consolidation  in  1878, 
tbe  road  has  been  controlled  and  operated  by 
tbe  Texas  &  Pacific  Railway  Company.  In  1892 
the  station  agent  and  the  telegraph  operator 
at  Scottsville  were  removed.  No  reason  is 
shown  in  tbe  record  for  their  removal,  but  it 
was  presumably  because,  in  the  opinion  of 
those  coDtroUiDg  the  company,  it  was  not  to 
its  interest  longer  to  keep  the  agent  and  the 
tele^rraph  operator  at  Scottsville.  At  the  time 
of  this  change,  in  1892,  W.  T.  Scott,  Sr.,  was 
dead,  and  tbe  title  to  the  tracts  of  land  through 
which  the  Southern  Pacific  Railway  (now  the 
Texas  &  Pacific  Railway)  had  been  constructed 
was  In  R.  R.  Scott  In  January,  1898,  R.  R. 
Scott  brought  this  suit  against  the  Texas  &  Pa- 
cific Railway  Compaoy, Id  the  district  court  of 
HarrisoD  couDtv,  Texas,  which  was  subse- 
quently removed  into  the  circuit  court  of  tbe 
united  States.  This  suit  seems  to  have  beeo 
for  damages  for  breach  of  coDtract  caused  by 
the  removal  of  tbe  statioo  ageot  and  tbe  tele- 
graph operator  at  Scottsville.  aod  which,  it  is 
claimed,  practically  amouDted  to  a  discoDtio- 
uance  of  the  station. 

There  was  a  demurrer  to  the  plaintiff's  peti- 
tion, as  follows: 

(1)  "Because  said  petition  shows  on  its  face 
that  it  is  a  suit  on  a  contract  made  in  1856. 
verbally,  and  not  iu  writing,  which  was  more 
than  tbirtysix  years  before  this  suit  wss  filed, 
and  tberetore  said  suit  is  barred  by  tbe  law  of 
limitatioD  of  two  years:  aod  said  suit  is  also 
barred  by  the  limiuitioD  of  teo  vears." 

(2)  "Been use  said  petition  shows  that  said 
coDtract  was  for  the  sale  of  real  estate,  and 
was  not  in  writing,  and  was  therefore  contrary 
to  the  statute  of  frauds,  and  was  therefore 
void." 

(8)  "Because  said  contract  was  verbal,  and 
not  in  writing,  and  was  not  to  be  performed 
in  the  space  of  one  year  from  the  making 
thereof,  aod  was  therefore  cootrary  to  the 
statute  of  frauds." 

(4)  "Because  the  defendant  and  those  under 
whom  it  claims  have  beeo  Id  actual  adverse 
possession  of  said  right  of  way,  as  shown  by 
the  plsintiff's  petition,  for  thirty-six  years, 
wherefore  plaintiff's  right  to  recover  tbe  land 
is  barred  by  the  law  of  limitation  of  ten 
years." 

Tbe  demurrer  setting  up  the  fact  that  the 
contract  sued  on  was  void,  because  contrary 
to  tbe  statute  of  frauds,  was  sustained  by  the 
court,  because  said  contract  was  not  to  be  per- 
formed within  one  year  and  was  therefore 
void.  Tbe  demurrer  to  the  first  petition  and 
to  tbe  supplemental  petition,  on  the  ground* 
that  tbe  plaintiff  showed  no  right  to  recover 
the  right  of  way.  was  overruled  in  the  circuit 
court,  aod  it  was  held  that  tbe  plaintiff  could 
recover  tbe  value  of  the  right  of  way  occupied 
by  the  defendant  company  on  the  land  de- 
scril)ed.  Subsequently,  there  wns  a  jury  trial, 
which  resulted  Id  a  verdict  for  the  nlaiDtiff  fotj 
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the  Talue  of  the  right  of  way,  and,  perhaps, 
for  certain  damages  to  the  remainder  of  the 
land  not  offset  by  peculiar  benefits  to  the  land 
resulting  from  the  construction  of  the  railroad. 
The  amount  of  the  verdict  was  $3,700,  with 
Interest  from  April  1,  1892.  On  objection  of 
defendant  that  the  verdict  was  excessive,  the 
court  ordered  that  a  remittitur  t)e  entered,  and 
judgment  be  rendered  for  $1,916.  with  inter- 
est thereon  from  April  1,  1892,  at  6  per  cent 
per  annum,  making  in  ail  $2,318.26. 

The  defendant,  in  the  proper  time,  excepted 
to  certain  portions  of  the  charge  of  the  court, 
and  to  refusals  to  charge. 

The  court  was  reques<ted  by  the  defendant, 
among  other  things,  to  charge  the  jury  as  fol- 
lows: 

1.  **The  Jury  are  charged  that  in  this  case 
the  plaintiff  cannot  recover,  because  the  evi- 
dence shows  that  the  defendant  company  has 
substantially  complied  with  the  contract  set 
out  in  plaintiff's  petition,  by  keeping  the  sta- 
tion at  Scottsville  fully  equipped  from  1856 
up  to  April,  1892." 

8.  "The  Jury  are  charged  that  the  contract 
sued  on,  as  having  been  made  between  W.  T. 
Scott,  8r.,  and  the  railway  company,  did  not 
constitute  such  a  contract  as  ran  with  land,  or 
created  any  charge  on  the  land,  described  in 
plaintiff's  petition,  and  would  not  pass  to  the 
plaintiff  by  his  acquiring  title  to  the  land;  but, 
if  any  cause  of  action  accrued  to  any  person 
by  a  breach  of  said  contract,  it  would  be  a  suit 
for  damages  for  breach  of  said  contract." 

4.  **The  jury  are  charged  that  the  plaintiff 
in  this  case  cannot  recover  because  the  cause 
of  action  is  barred  by  limitation." 

These  requests  to  charge  the  court  refused 
to  give,  and  the  defendant  excepted. 

The  other  exceptions  to  the  charge  as  given, 
and  to  the  refusals  to  charge,  need  not  be  re- 
ferred to,  as  the  case  is  presented  here.  It 
will  be  perceived,  therefore,  that  the  court 
held  that  the  contract  between  W.  T.  Scott, 
Sr.,  and  the  railway  company,  for  a  right  of 
way,  in  consideration  of  the  establishment  of 
the  station  and  free  transportation  for  Scott 
and  his  family,  was  void;  and  it  was  further 
held  that  the  abandonment  of  the  station  in 
1892  gave  to  the  then  owners  of  the  Scott  land 
the  right  to  recover  the  value  of  the  right  of 
way,  and  incidental  damages  to  the  remainder 
of  me  tract.  There  is  some  doubt  as  to  whether 
this  is  a  suit  by  R  K.  Scott,  as  purchaser  of 
the  land,  and  certain  interveners,  children  and 
grandchildren  of  W.  T.  Scott,  Sr.,  made  par- 
ties merely  for  convenience,  and  to  avoid  difS- 
culiy  in  showing  title,  or  a  suit  by  the  heirs  of 
W.  T.  Scott,  Sr.  The  view  we  take  of  the 
case,  however,  renders  a  determination  of  this 
question  unnecessary. 

The  case  presents  itself  here  in  a  double  as- 
pect: First.  If  the  contract  between  W.  T. 
Scott,  Sr.,  and  the  railway  company  is  void, 
has  the  company  obtained  the  right  to  an  ease- 
-  ment  over  and  upon  the  land  by  possession  and 
use?  Second.  If  the  contract  between  W.  T. 
Scott,  Sr.,  and  the  railway  company  was  valid, 
has  it  been  complied  with  by  the  company? 
The  contention  of  the  plaintiff  below  (defend- 
ant in  error  here)  is  that  the  possession  by  the 
company  of  its  right  of  way  was  a  mere  license; 
tlint  it  was  a  tenancy  under  Scott;  and  that  the 
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esublishment  and  continuance  of  the  station, 
and  the  allowance  of  free  transportation,  wars 
in  the  nature  of  rent  for  the  right  of  way;  and, 
further,  that  the  holding  of  the  compenv  was 
subordinate  to,  and  in  recognition  of,  Soott's 
title,  and  not  adverse  to  it.  Is  this  true,  or  is 
the  opposite  contention  true,  that,  under  the 
facts,  the  company  has,  by  open,  peaceable, 
continuous,  and  adverse  possession,  acquired 
a  full  prescriptive  right  to  the  right  of  way 
over  the  land?  There  is  no  doubt  that  if  the 
contract  between  Scott,  Sr.,  and  the  railway 
company,  under  which  the  company  took  pos- 
session of  this  land,  was  void,  Scott's  right  of 
action  to  recover  the  land  accraed  immediately. 
There  is  no  (question  but  that  the  occupancy  of 
the  company  was  open,  peaceable,  continuous, 
and  uninterrupted  from  1856  to  1892,  a  period 
of  thirty-six  years.  Was  the  possession  ad- 
verse, so  that  it  would  ripen  into  title?  The 
company  certainly  constructed  the  railroad 
across  this  entire  tract  of  land.  There  were 
embankments  and  cuts  presumably,  and,  in- 
deed, according  to  the  evidence.  Such  work 
was  done  unquestionably,  as  was  necessary  and 
usual,  considering  the  nature  of  the  land,  to 
level  and  prepare  it  as  a  right  of  way,  and 
to  construct  thereon  the  track.  There  seems 
to  have  been  no  controversy  and  no  difScultj 
whatever  as  to  the  rights  of  the  company  and 
Scott  and  his  successors  in  title,  until  1892. 
During  all  of  this  time  the  railway  companj 
kept  up  this  part  of  its  track,  and  operated  its 
trains  over  it  As  to  whether  or  not  these 
facts  constitute  adverse  possession  in  Texas 
will  be  best  determined  by  the  rulings  of  the 
Texas  courts  on  the  sublect. 

In  the  case  of  Texa$  S  P.  R,  Oo,  t.  Gainea, 
27  S.  W.  266,  cited  by  the  Texas  court  of 
civil  appeals,  the  doctrine  which  seems  to  con- 
trol in  Texas  on  this  subject  will  be  shown  bj 
an  extract  from  the  opinion,  given  at  length  as 
follows:  "A  sineie  question  is  here  presented 
for  our  consideration,  which  is:  Does  the  ad- 
verse possession  and  continuous  use  of  a  strip 
of  land  for  eighteen  years,  as  a  right  of  way 
for  the  operation  of  trains  by  a  railway  com- 
pany, create  an  easement  over  such  land  by 
prescription?  A  good  many  cases  in  this  state 
have  touched  upon  this  question,  but  only  one 
case  is  found  where  it  has  been  squarely  de- 
cided. In  the  case  of  Guff,  C,  d  8,  F.  B,  Go,  v. 
Barru,  2  Tex.  Civ.  App.  641.  it  was  held  that 
an  easement  for  a  right  of  way  could  be  ac- 
quired by  a  railway  company  by  prescription 
in  ten  years;  that  being  the  time  it  would  take, 
in  this  state,  to  raise  the  prescription  of  a  grant . 
{BaoB  v.  Ckouswrd,  17  Tex. -690),  and  the  full 
period  of  HmAaiion  prescribed  by  our  statute. 
Hoviton  db  T.  0\  R.  Go,  v.  Ghaffin,  60  Tex.  664. 
It  is  settled,  we  think,  in  this  state,  that  the 
public  may  acquire  the  right  of  way  for  a  pub- 
lic road  over  the  land  of  another  by  prescrip- 
tion. Franklin  Gounty  v.  Brook»,  68  Tex.  681; 
Gompton  v.  Waco  Bridge  Go.  62  Tex.  722;  aick 
V.  Lamar  Covnty,  79  Tex.  124.  We  see  no 
good  reason  why  the  same  principle  would  not 
apply  to  railroads  in  reference  to  right  of  way. 
We  have  been  unable  to  find  any  case,  where 
the  necessary  requisites  existed,  that  the  court 
has  failed  to  hold  in  favor  of  an  easement 
Such  authorities  from  other  Jurisdictions  as  we 
have  been  cited  to,  wbichr~have  decided  this 
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quflftion,  hold  that  an  easement  can  be  ac- 

2nired  by  a  railroad  by  prescription.  Organ  v. 
iemphU  4t  L.  R,  R.  C&.  61  Ark.  285;  €k)ffabiU  v, 
MMle  d  Q,  JS.  Co,  92  Ala.  252,  and  others. 
And  Ihose  of  our  state  that  have  in  any  way 
discussed  the  question,  except  the  esse  of  Oulf, 
C.  dt  8.  F.  B.  Ch,  y,  Barru,  supra,  while  not 
deciding  the  question,  intimate  that  in  a  proper 
case  an  easement  can  be  so  acquired.  Te^ii 
We&Um  B,  Co.  ▼.  Wilson,  88  Tex.  158;  Houston 
AT.CIL  Co.  ▼.  Choifln,  60  Tex.  554.  Then 
let  us  see  if  the  case  at  bar  comes  within  the 
rule.  What  requisites  are  necessary  to  create 
an  easement,  we  think,  are  fully  stated  in  the 
case  of  TexasWtsUrn  R,  Co,  ▼.  Wilson,  supra. 
The  court  says:  'The  doctrine  is  well  estab- 
lished that  the  burden  of  proof  is  upon  the 
party  claiming  an  easement  in  the  land  of  an- 
other, without  any  contract  or  express  grant 
thereto,  to  establish  all  of  the  necessary  facts 
from  which  the  right  may  be  presumed  in  his 
fayor.  He  must  clearly  show  open  and  peace- 
able possession  for  the  full  period  required  un- 
der the  statute  to  preclude  a  recovery  of  land 
against  one  having  no  other  title,  and  with  at 
least  the  implied  acquiescence  of  the  owner,  and 
that  during  all  of  such  time  the  use  and  enjoy- 
ment of  the  right  has  been  exclusive,  unin- 
terrupted, and  continuous,  and  under  a  clsim 
of  right  adversely  to  the  owner  of  the  fee. 
If  there  is  a  failure  to  establish  any  of  these 
essential  elements  by  a  preponderance  of  evi- 
dence, the  claim  to  the  easement  cannot  be 
maintained.'  All  of  the  essential  elements  have 
been  established  by  a  preponderance  of  the  evi- 
dence by  the  railway  company,  in  this  case. 
In  fact,  there  is  no  controversy  as  to  the  facts 
of  the  case.  The  railway  took  possession  of 
the  fttrip  eighteen  years  ago,  with  the  knowl- 
edge of  the  owner;  has  held  adverse  possession 
ever  since,  using  and  enjoying  the  same,  which 
use  and  enjoyment  have  been  exclusive,  unin- 
terrupted, and  continuous.  In  the  absence  of 
any  direct  testimony  as  to  the  claim  of  right  to 
the  atrip,  the  manner  of  use  and  holding  are  suf- 
ficient to  base  a  presumption  that  the  railway 
was  claiming  adversely,  and  was  sulflcient  to 
put  the  owners  on  notice  of  its  claim  to  an 
easement  in  the  land.  We  are  of  opinion  that 
under  the  law  and  facts  the  railway  company 
had  acquired  an  easement  in  the  land,  by  pre- 
scription, for  a  right  of  way." 

So  here,  while  there  is  no  "direct  testimony" 
aa  to  a  claim  of  right  on  the  part  of  the  com- 
pany, there  is  the  fact  of  the  building  of  the 
railroad,  necessarily  at  considerable  expense, 
over  tbia  right  of  way.  and  its  open,  notorious, 
and  continuous  occupancy  and  use.  The  con- 
ceded facu  show  a  quiet  and  usual  control  and 
use  of  this  property  every  day  for  thirty  six 
years,  while  all  outward  indications  point  to  a 
belief  in  the  rightfulnew  and  justice  of  the 
company's  possession.  There  was  no  special 
claim  of  right  in  words,  but  there  was  this 
general  assumption  of  right  by  the  aets  and 
conduct  of  the  company.  There  was  no  ne- 
oeasity  for  any  special  claim  of  right,  for  it 
was  never  questioned.  We  think  it  clear  that 
8cott's  right  of  action  against  the  company  as 
to  this  easement  existed  in  1856,  and  continued 
all  alone  after  that  time,  and  that,  this  right 
not  having  been  asserted  for  thirty-six  years, 
the  company  has,  by  limitation  and  prescrip- 
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tlon,  acquired  the  right  to  an  easement  orer  the 
land,  which  cannot  be  interfered  with  by  the 
plaintiff,  either  as  purchaser  or  aa  heir  at  law 
of  Scott. 

Passing  from  this  view  of  the  case,  and  look- 
ing at  it  in  another  light,  and  on  the  assump- 
tion that  the  contract  between  Scott,  Sr.,  and 
the  railway  company  was  a  valid  and  binding 
contract,  then  what  is  the  legal  situation  of  the 
parties?  Scott  allowed  the  railway  company 
to  occupy  the  land  referred  to  in  the  verbal 
contract,' and  the  company  established  a  sta- 
tion thereon  of  as  complete  and  aatisfactory 
character  as  could  be  claimed,  and  granted 
Scott  transportation  for  himself  and  family, 
presumably,  from  what  appears,  during  his 
life.  Was  this  a  compliance  on  the  part  of  the 
railway  company  with  its  contract? 

On  the  question  now  presented,  the  case  of 
Texas  d  R  R.  Co,  y.  MarshaU,  186  U.  S.  893, 
84  L.  ed.  885,  is  very  much  in  point.  The  city 
of  Marshall  agreed  to  give  the  Texas  &  Pacific 
Railway  Company  |800,000,  in  county  bonds, 
and  66  acres  of  land  within  the  city  limits,  for 
shops,  depoU,  etc.;  and  the  company,  in  con- 
sideration of  the  donation,  agreed  to  establish 
permanently  its  eastern  terminus  and  Texas 
offices  at  that  city,  and  to  establish  and  con- 
struct at  said  city  the  main  machine  shops  and 
car  works  of  said  company.  The  city  per- 
formed its  agreement,  and  the  railway  com- 
pany complied  with  it  on  its  part  by  making 
Marshall  its  terminus,  and  establishing  its  prin- 
cipal offices  for  Texas  and  machine  shops,  etc., 
at  that  point.  After  the  expiration  of  eight 
years,  Marshall  ceased  to  be  the  eastern  termi- 
nus of  the  road,  and  some  of  the  shops  were 
removed.  The  supreme  court  held:  (1)  That 
the  contract  on  the  part  of  the  railway  com- 
pany was  satisfied  and  performed  when  the 
company  had  established  and  kept  a  depot  and 
offices  at  Marshall,  and  had  set  in  operation 
car  works  and  machine  shops  there,  and  had 
kept  them  going  for  eight  years,  and  until  the 
interests  of  the  railway  company  and  of  the  pub- 
lic demanded  the  removal  of  some  or  all  of  these 
subjects  of  the  contract  to  some  other  place. 
(2)  That  the  word  * 'permanent,"  in  the  con- 
tract, was  to  be  construed  with  reference  to  the 
subject-matter  of  the  contract;  and  that,  under 
the  circumstances  of  this  case,  it  was  complied 
with  by  the  establishment  of  the  terminus  and 
the  offices  and  shops  contracted  for,  with  no 
intention  at  the  time  of  removing  or  abandon- 
ing them.  (8)  That  if  the  contract  were  to  be 
interpreted  as  one  to  forever  maintain  the  east- 
ern terminus,  and  the  shops  and  Texas  offices 
at  Marshall,  without  regard  to  the  convenience 
of  the  public,  it  would  become  a  contract  that 
could  not  be  enforced  in  equity;  (4)  that  the 
remedy  of  the  city  for  breach,  if  there  was  a 
breach,  was  at  law.  While  it  is  held  that,  if 
there  was  any  remedy,  it  was  at  law,  by  an 
action  for  damnees,  still  it  is  clear,  from  the 
,  opinion  of  the  court,  and  such  is  clearly  the  ef- 
I  feet  of  the  reasoning,  that  the  city  of  Marshall 
I  had  no  cause  of  action.  This  is  said  in  the 
opinion:  "It  appears  to  us,  so  far  from  this, 
that  the  contract  on  the  part  of  the  railroad 
company  is  satisfied  and  performed  when  it 
'  establishes  and  keeps  a  depot,  and  sets  in  oper- 
I  ation  car  works  and  machine  shops,  and  keeps 
I  them  going  for  eight  years,  and  ui^iiHheintc 
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ests  of  the  railroad  compaoj  and  the  public 
demnnd  the  removal  of  some  or  all  of  these 
subjects  of  the  contnict  to  some  other  place." 

Tbere  was  a  mucb  stronger  case  against  the 
railway  company  than  the  case  now  before  the 
court,  in  that  the  agreement  there  was  in  writ- 
ing, and  the  word  ''permanent"  was  used  as 
to  the  establishment  and  maintenance  of  the 
shops,  etc.  It  there  was  a  compliance  on  the 
part  of  the  railway  company  with  a  contract 
such  as  was  that  with  the  city  of  Marshall,  by 
the  continuance  of  the  shops,  car  works,  etc., 
for  eight  years,  how  much  fuller  compliance 
is  there  here,  where  there  is  nothing  whatever 
said  as  to  permanencjr,  and  where  the  station 
is  established  and  maintained  in  full  compli- 
ance with  the  contract  for  thirty-six  years,  and 
until  the  exigencies  of  business  rendered  its 
discontinuance  necessary.  It  may  be  remarked 
that  no  claim  whatever  is  made  oy  counsel  for 
Scott  as  to  that  part  of  the  agreement  in  refer- 
ence to  free  transportation  over  the  railway. 

To  further  discuss  the  case  in  this  aspect 
would  be  useless  and  unnecessary.  We  think 
that  the  decision  just  quoted  from  the  supreme 


court,  and  especially  the  reasons  given  hv  the 
court  for  the  decision,  are  concluaive  of  the 
question  presented  here.  It  cannot  be  true 
that  an  agreement  on  the  part  of  a  railway 
company  to  establish  a  station  at  a  particular 
point  is  an  agreement  to  keep  it  there  forever. 
It  must  be  that  such  an  agreement  is  made  sub- 
ject to  the  general  exigencies  of  business,  the 
pubic  interests,  and  to  the  change,  modifica- 
tion, and  growth  of  transportation  routes,  as 
these  may  affect  the  requirements  of  the  rail- 
way company's  business.  The  contract  hav- 
ing this  limitation,  we  think  that  the  establish- 
ment of  a  railway  station,  and  its  maintenance, 
to  the  full  extent  expected  or  claimed,  for 
thirty-six  yeare,  is,  under  all  the  circum- 
stances, a  substantial  and  sufficient  compliance 
with  the  terms  of  the  contract,  relied  on  here. 
So  that,  viewing  this  case  from  either  stand- 
point, assuming  the  contract  to  be  valid  or  in- 
valid, we  are  satisfied  that  no  cause  of  action 
is  shown  against  the  railway  company. 

The  case,  t/terefore,  must  oe  recersed  and  the 
cause  remanded,  with  directions  for  further  pro 
ceedings  in  accordance  with  thi8.opinioD. 
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1.  A  ereditor  who  acquires  a  nominal 
interest  of  an  heir  or  distributee  In  an  estate 
by  sale  and  purchase  under  Judicial  prooessao- 
qtilres  no  better  riyht  than  the  debtor  has.  and 
takes  it  subject  to  the  right  to  olTset  against  it  an 
indebtedness  of  the  heir  or  distributee  to  tbe  es- 
tate. 

8.  The  Iket  that  the  indebtedness  to  the 
estate  of  an  insolvent  distribntee  is 
partially  seeured  by  a  lien  on  other  prop- 
erty does  not  in  any  wise  affect  the  right  to  offset 
It  against  his  share  in  the  estate. 

(AprU  8, 1807.) 

CERTIFICATION  by  the  Court  of  Civil 
Appeals  for  the  Third  Supreme  Judicial 
District  for  the  opinion  of  the  Supreme  Court 
ofquestionsarisiog  upon  an  appeal  by  plaintiff 
from  a  decree  of  the  District  Court  for  Bell 
County  in  a  proceeding  to  partition  certain 
community  property,  which  refused  to  offset 
the  indebtedness  of  F.  G.  Ozsheer  to  the  es> 
tate  against  his  claims  upon  it    JReversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Saunders  A  Dnrrett*  with  Har- 
ris ft  Sannders,  for  appellant: 

In  partition  of  an  estate,  the  heirs  or  dis- 
tributees must  account  for  their  indebtedness, 
to  the  estate;  and  a  creditor  of  an  heir  takes 


subject  to  the  right  of  the  administrator  to  off- 
set the  heir's  interest  as  a  distributor  with  bis 
indebtedness  to  the  estate,  and  especially  so  if 
said  heir  is  insolvent. 

Tex.  Rev.  Stat,  art  645;  Adair  ▼.  Hare,  73 
Tex.  278:  Huii  v.  Campbell,  6  Tex.  Civ.  Apn. 
714;  Powers  v.  Morrison.  88  Tex.  188,  28  L.  R. 
A.  521:  22  Am.  &  Eog.  Enc.  Law,  pp.  312. 
818,  815,  note  7;  Proctor  v.  JfetchaU,  17  Mass. 
81;  Cox  V.  Cor,  44  Ind.  808;  Fisettsr.  Moore, 
121  Ind.  549,  7  L.  R  A.  285;  Button  ▼.  Alien, 
5  N.  J.  £q.  99, 48  Am.  Dec.  680;  Sedffwick  v. 
Minot,  6  Allen,  171;  HowlandY.  Eoiokind,  11 
Gray,  467;  Valentine  v.  Borden,  100  Mass.  273; 
EarneU  v.  Earnest.  5  Rawle,  218;  Hughe^  Ap- 
peal, 57  Pa.  179;  Person's  Appeal,  74  Pa.  128; 
Smith  V.  Kearney,  2  Barb.  Ch.  584;  Levering 
V.  mttenhouse,  4  Whart  187;  Laeonia  8ar, 
Bink  V.  HoUins,  68  N.  H.  66;  7  Am.  &  Eug. 
Enc.  Law,  pp.  259,  816,  note;  SaYtar  v.  Beaty, 
2.5  8.  C.  293;  Skinner  v.  Wynne,  2  Jones, 
Eq.  48;  2  Kent,  Com.  581;  Schouler.  Exra.  & 
Admrs.  2d  ed.  §  498;  M'Conkey  y.  M'Oonkey, 
9  Watts,  358;  Waterman.  Set-Off,  g  210. 

The  marital  rolation  in  this  state  is  similar  to 
an  ordinary  partnership,  and  upon  the  death  of 
the  wife  the  surx  .'ng  husband  has  the  same 
control  over  community  property  that  the  sur- 
viving partner  has  over  partnership  property  in 
case  of  the  death  of  a  partner,  and  all  the 
property  being  in  possession  of  the  survivini; 
husband,  and  the  strict  legal  title  of  said  prop- 
ertv  being  in  him,  no  lien  can  be  acquired  by 
a  third  party  against  any  interest  of  one  dis- 
tributee of  such  estate,  either  in  the  lands  or 
personal  property,  that  will  or  ought  to  pre]- 


NOTX.— For  cases  Involving:  a  question  similar  to  i 
that  above  decided,  see  also  Powers  v.  Morrison  I 
(Tex.)  28  L.  R.  A.  621;  Webb  v.  Fuller  (Me.)  22  L.  B 
A.  177;  OosneU  v.  Flaok  (Md.)  18  L.  B.  A.  108;  Blood  ' 
87  L.  a  A. 


V.  Kane  (N.  T.)  15  L.  R.  A.  480;  Fiscus  v.  Moore 
(Ind.)  7  L.  R.  A.  286;  Koons  v.  Mellett  (Ind.)  7  L.  ftt. 
A.  281,  and  nou. 
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odioe  the  rights  and  interest  of  the  other  dls- 
iributees.  aud  prevent  them  receiving  their 
fall  shares  of  the  estate. 

Carter  y.  Conner^  ftOTex.  52;  Jones  y.  Jones, 
15  Tex.  148;  Woodlep  Y.  Adorns,  55  Tex.  588: 
WaUer  y.  Abercrombie,  61  Tex.  69;  Uather- 
vood  Y.  Arnold,  66 Tex.  414;  Akin  v.  Jefferson, 
65  Tex.  187;  Traders*  Nat.  Bank  y.  Crossom, 
"75  Tex.  298;  MeCutehon  y.  Darts  (Tex.)  8  8. 
W.  125;  MeKap  y.  Overton,  65  Tex.  85;  ^<wre 
7.  A^fe.  67  Tex.  485;  OarhaH  v.  Brown,  86 
Tex.  425. 

Resulting  trusts  and  equitable  claims  are 
not  subject  to  or  affected  bv  registration 
laws. 

Parker  y.  Coop,  60  Tex.  Ill;  Blankenship  v. 
DotuOas,  26  Tex.  227.  82  Am.  Dec.  608;  Grace 
Y.  TTocfo,  46  Tex.  582;  Michael  y.  Knapp,  4 
Tex.  CIy.  App.  464;  McKamey  y.  7%<>r;).  61 
Tex.  648;  AOday  y.  Whitaker,  66  Tex.  669. 

Judgnoent  creditors  of  heirs  are  chargeable 
with  notice  of  whatever  adYancements  may 
have  been  made  to  such  heirs,  and  with  what- 
ever debts  such  heirs .  may  owe  the  estate  in 
which  they  ape  entitled  to  shares  by  inherit- 
ance, and  such  creditors  are  not  bona  fide  pur- 
chasers or  bona  fide  lien  holders. 

McKamey  v.  Thorp,  61  Tex.  648;  AUday  y. 
Whitaker,  66  Tex.  669. 

Plaintiff  was  entitled  to  one  half  the  com- 
munity property,  and  his  children  to  the  other 
half,  and  plaintiff,  being  in  possession  of  all 
the  personal  property,  had  a  Hen  thereon  to 
secure  the  indebtedness  of  any  child  to  said 
community  estate,  and  any  advancements 
made  to  the  children,  which  lien  was  superior 
to  the  lien  of  defendant  Nave  on  the  lands. 

Ashe  Y.  Tungst,  65  Tex.  687;  Wilson  v. 
Edrns,  59  Tex.  6b0;  Adair  v.  Hare,  78  Tex. 
276. 

The  survivor  of  the  community  has  power 
to  sell  community  property  to  pay  debts  or  to 
reimburse  for  sums  paid  on  such  deb:s  out  of 
Uls  or  her  separate  estate,  and  such  survivor 
'can  sell  any  property  he  pleases  for  that  pur- 
pose, and  such  survivor,  acting  for  and  through 
a  creditor  of  the  community,  can  so  sell  any 
property  he  pleases  even  though  the  sale  would 
defeat  a  lien  acquired  by  a  creditor  of  an  heir 
upon  such  heir's  inherited  share  in  such  partic- 
ular property. 

In  the  proceedings  of  the  court  for  partition 
of  the  community  property,  when  the  com- 
munity debts  are  unpaid,  the  survivor  still  has 
the  option  to  designate  what  property  shall  be 
used  to  paY  community  debts,  if  in  the  exer- 
cise of  such  option  he  can  directly  or  indirectly 
subject  the  interests  of  an  insolvent  heir  to  the 
pavment  of  such  community  debts  and  thus 
collect  from  such  insolvent  heir  a  portion  of  his 
indebtedness  to  the  community  estate. 

Jones  ▼.  Jones,  15  Tex.  148;'  Oood  Y.  Combs 
28  Tex.  51;  Davoson  v.  Holt,  44  Tex.  174; 
Wenarr,  Stemel,  48  Tex.  490:  Sanger  v.  Moody, 
60  Tex.  97;  Wilson  v.  Helms,  59  Tex.  680: 
Br^nen  v.  Elmendorf,  87  Tex.  56;  Randdpih  v. 
Junker.  1  Tex.  Civ.  App.  517. 

A  Judgment  lien  on  the  land  of  a  debtor  is 
•Qbject  to  every  equity  against  the  lands  in  the 
hands  of  the  Judgment  debtor  at  the  time  of 
the  rendition  or  reglM ration  of  the  Judgment, 
and  courts  will  protect  the  equitable  rights  of 
third  persons  against  the  legal  lien,  and  will 
87  L.  K  A. 


I  limit  the  lien  to  the  actual  interest  which  the 
judgment  debtor  hasiu  the  land. 

Blaakeiiship  v.  Douglas,  26  Tex.  225,  82 
Am.  l>fic,  608;  Mie/taH  v.  Knapp,  4  Tex.  Civ. 
App.  41)4;  flse  Y.  Hei/is/ieimei-,  76  Tex.  459: 
Manifoli^  Case,  5  Watts  <&  B.  840;  Koons  v. 
MeUetl,  121  Ind.  585,  7  L.  R.  A  281;  Sprin- 
ger's  Appeat,  29  Pa.  208:  Strong  v.  Boss,  85 
Pa.  238:  Niekerson  v.  Ohn^e,  122  Mass.  296; 
JSfhith  V.  Smith.  18  N.  J.  Eq.  164. 

Plaintiff  holding  the  legal  title  to  all  the 
community  property,  and  beinsr  in  poasession 
of  the  same,  had  the  right  to  offset  the  indebt- 
edness of  an  insolvent  child  against  his  in- 
herited interest  in  the  estate. 

Eannlton  v.  Van  Hook,  26  Tex.  802;  Mast- 
erson  v.  Goodlett.  46  Tex.  407;  Trader^  Nat, 
Bank  v.  Gresson,  75  Tex.  29^ 

F.  G.  Ox»heerhad  received  from  the  com- 
munity estate  a  greater  amount  in  value  than 
his  share  of  the  community  property,  and  k>e- 
ing  indebted  therefor  and  being  insolvent,  and 
there  being  debts  against  said  estate  which 
operated  in  law  as  liens  on  all  the  community 
property,  plaintiff  and  his  two  daughters  hah 
the  right  to  expect,  and  equity  would  ret)uire. 
that  resort  should  first  be  had  to  the  inheritecl 
share  of  F.  G.  Oxsheer  on  said  community 
property  for  payment  of  such  communitv  debts 
before  any  portion  of  the  shares  of  plaintiff 
and  his  two  daughters  should  be  taken  there- 
for, and  the  defendant  Nave  stands  in  no  bet- 
ter position  regarding  such  community  prop- 
erty and  the  debts  against  the  same  than  does 
said  F.  G.  Oxsheer. 

Wilson  v.  Helms,  59  Tex.  680. 

Mr,  R.  H.  Looney  for  appellees. 

Gainest  Ob.  J.,  delivered  the  opinion  of 
the  court: 

In  this  case  the  following  questions  have 
been  certified  for  our  decit^on: 

"This  is  a  suit  brought  bv  W.  W.  Oxsheer 
aeainst  his  children— Viola  M.  Smith  and  her 
husband,  Medura  M.  Letcher  and  her  husband, 
and  F.  G.  Oxsheer — for  partition  of  the  com- 
munity property  owned  by  plaintiff  and  his 
deceased  wife,  Martha  E.  Oxsheer,  who  died 
December  14.  1898.  and  to  offset  the  indebted- 
ness of  F.  G.  Oxsheer  to  said  community  es- 
tate against  his  interest  therein:  and  against 
Abram  Nave  to  restrain  him  from  selfing  a 
portion  of  the  land  belonging  to  said  commun- 
ity estate,  situated  in  Milam  county,  Texas, 
levied  on,  as  the  interest  of  F.  G.  Oxsheer 
therein,  under  an  execution  issued  out  of  the 
district  court  of  Mitchell  county,  Texas,  on  a 
Judgment  in  favor  of  said  Nave  and  against 
said  F.  G.  Oxsheer,  on  the  ground  that  F.  G. 
Oxsheer  was  indebted  to  stud  community  es- 
tate in  an  amount  exceeding  the  value  of  his 
share  of  s»id  estate,  and  was  insolvent.  The 
defendants  Mrs.  Smith  and  Mrs.  Letcher  filed 
answers  adopting  the  petition  and  prayer  of 
plaintiff.  F.  G.  Oxsheer  waived  service,  but 
filed  no  answer.  Abram  Nave  answered  by 
general  demurrer,  general  denial,  and  further 
alleged  that  at  the  date  of  the  death  of  said 
Mrs.  Martha  Oxsberr  he  held  a  valid,  unsstis- 
fied  Judgment  for  $8,881.10  against  F.  G.  Ox- 
sheer aud  John  T.  Real,  and  that  a  properly 
certified  abstract  of  the  same  was  filed  and  re- 
corded and  properly  indexed  la  the  proper  p 
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Jud^ent  records  of  Milam  county,  Texas, 
where  the  lands  owned  by  plaintiff  and  his 
deceased  wife  were  situated,  on  the  7th  day  of 
May.  1892;  that  he  held  a  lien  on  the  one  sixth 
interest  inherited  by  F.  G.  Oxsheer  from  his 
mother  in  said  community  lands,  by  virtue  of 
the  record  of  said  judgment;  that  the  one  sixth 
of  all  of  said  lands  had  been  sold  under  execu- 
tion issued  upon  said  Judf^roent,  except  one 
tract  of  500  acres,  and  that  said  Nave  became 
the  purchaser  and  is  now  the  owner  of  the 
same  by  fee* simple  title,  and  holds  a  lien  on 
one  sixih  interest  in  the  remaining  tract  not 
sold,— praying  for  judgment  for  same,  for  par- 
tition, etc.  The  case  was  tried  by  the  court 
without  a  jur^,  and  judgment  rendered  in 
favor  of  plaintiff  for  SOO  acres  of  the  land  de- 
scribed in  his  petition  as  his  separate  property, 
and  for  one  half  the  other  lands,  and  for  par- 
tition of  the  same:  and  in  favor  of  defendant 
Nave  and  said  Mrs.  Smith  and  Mrs.  Letcher, 
each,  and  for  one  sixth  of  three  of  the  tracts 
described  in  plaintiff's  petition  as  community 

Eroperty.and  in  favor  of  said  Mrs.  Smith,  Mrs. 
etcher,and  plaintiff,each,one8ixth  of  the  other 
tract  of  community  land  not  sold  by  Nave;  ad- 
judjdng  the  persona]  property  on  hand  to  plain- 
tiff, charged  with  the  community  debts.amount- 
ing  to  $4,800.  The  plaintiff  appeals  to  this  court, 
assigning  errors  for  reversal  of  the  case. 

"The  evidence  discloses  the  following  facts 
bearing  upon  the  questions  hereafter  certified: 
Mrs.  Martha  E.  Oxsheer  died  December  14, 
1898,  and  left  surviving  her  W.  W.  Oxsheer, 
her  husband,  and  F.  G.  Oxsheer,  Viola  M. 
Smith,  and  Medora  M.  Letcher,  children  of 
the  said  W.  W.  and  Martha  E.  Oxsheer.  Said 
Martha  E.  Oxsheer  died  intestate,  and  said 
three  children  are  her  only  heirs.  At  the  time 
of  the  death  of  Mrs.  Oxsheer,  she  and  her  hus- 
band owned  community  property  of  the  value 
of  about  $50,000,  and  owed  community  debts 
amounting  to  about  $6,600.  And  at  said  time 
F.  G.  Oxsheer  was  indebted  to  said  commun- 
ity estate,  principal  and  accrued  interest,  about 
$17,000,  which  was  partially  secured  by  mort- 
gage lien  on  160  acres  of  land,-  no  part  of  the 
property  involved  in  this  suit, ~  worth  about 
$800.  It  was  also  shown  that  F.  G.  Oxsheer 
was  insolvent.  F.  G.  Oxsheer's  indebtedness 
to  said  estate  was  evidenced  by  promissory 
notes  payable  to  W.  W.  Oxsheer,  and  the  tes- 
timony does  not  show  that  the  consideration 
for  which  said  notes  were  given  was  intended 
as  an  advancement,  and  we  find  that  his  liabil- 
ity to  the  estate  was  that  of  a  debtor.  It  was 
further  proved  that  on  the  33d  day  of  April, 
1892,  the  defendant  Abram  Nave  recovered 
iiidgment  against  F.  G.  Oxsheer  and  John  T. 
Beal  in  the  district  court  of  Mitchell  countv, 
Texas,  for  the  sum  of  $8,881.10:  that  on  tbe 
7th  day  of  May,  1892,  a  duly-certified  abstract 
of  said  ludgment  was  properly  recorded  and 
indexed  in  the  judgment  records  of  Milam 
county,  Texas,  in  which  the  land  in  contro- 
versy is  situated;  that  executions  were  duly 
and  regularly  issued  upon  said  judgment,  so  as 
to  keep  the  same  alive,  until  February  8. 1S95. 
when  an  alias  execution  was  issued,  on  said 
judcrment  to  Milam  county,  and  by  virtue 
thereof  the  sheriff  of  said  county  on  the  16th 
day  of  May,  1895,  levied  on  the  one  sixth  un- 
divided  interest  owned  by  F.  G.  Oxsheer  in  all 
87  L.  R.  A. 


the  real  estate  involved  in  this  suit,  except  the 
600  acres  shown  to  be  the  separate  property  of 
W.  W.  Oxsheer,  and  adjudged  to  him  by  the 
judgment  in  this  case:  that  said  lands  were 
duly  advertised  and  sold  in  tiie  manner  pre- 
scribed by  statute  for  sheriffs'  sales,  and  the 
defendant  Abram  Nave  became  the  purchaser 
thereof  at  said  sale  for  the  sum  of  $500.  which 
sum,  less  the  costs  and  expenses  of  said  sale, 
was  credited  on  said  execution. 

'*  Among  others,  the  following  material  ques- 
tions are  presented  for  decision;  and  which 
questions  tbe  court  of  civil  appeals  for  the  third 
supreme  judicial  district  of  Texas  desires  to, 
and  hereby  does,  certify  to  the  supreme  court 
of  the  state  for  decision: 

''Whether  or  not,  under  the  circumstances 
disclosed  by  the  facts  above  stated,  as  against 
the  defendant  Abram  Nave,  the  indebtedness 
of  F.  G.  Oxsheer  to  tbe  community  estate  of 
W.  W.  and  Martha  E.  Oxsheer  should  be  off- 
set against  the  claim  of  8>iid  defendant  to  the 
land  in  controversy,  through  his  judgment  lien 
and  purchase  thereunder,  so  as  to  defeat  or  di- 
minish his  claim  to  said  land.  .Or,  stating  the 
question  in  general  terms:  In  the  partition  of 
an  estate,  when  a  creditor  of  one  of  tbe  heirs 
shown  to  be  insolvent  has  obtained  a  judgment 
lien  on  said  heir's  interest  in  the  real  property 
belonging  to  said  estate,  arid  said  insolvent 
heir  is  indebted  to  the  estate.— not  for  property 
received  as  an  advancement,  but  in  like  man- 
ner as  other  debtors.— will  the  right  of  the 
other  distributees,  as  between  them  and  said 
insolvent  distributee,  to  offset  said  indebted- 
ness against  his  interest  in  the  community,  be 
extended  to  and  apply  as  against  the  judgment- 
lien  creditor,  who  has  bought  the  interest  of 
said  insolvent  distributee  under  a  sale  made  by 
virtue  of  an  execution  issued  on  his  judgment? 

"And,  second,  will  the  fact  that  the  indebt- 
edness of  such  insolvent  distributee  is  partially 
secured  by  a  lien  on  other  property  in  any 
wise  affect  the  rights  of  the  parties?"  • 

Upon  the  questions  growing  out  of  the  claim, 
of  the  distributees  of  an  estate  of  a  deceased 
person  to  have  one  of  them,  who  is  indebted  to 
the  estate,  to  account  for  his  debt  in  the  distri- 
bution, the  decisions  are  various  and  conflict- 
ing. At  an  early  day  it  whs  held  in  England 
that  a  legatee  who  was  indebted  to  the  estate 
of  tbe  testator  coul:!  only  demand  the  balance 
of  the  legacy  remaining  after  the  subtractioa 
of  his  debt.  Jeff%  v.  Wood,  2  P.  Wms.  128. 
The  rule  appears  to  have  been  uniformly  fol- 
lowed in  the  Euglish  courts,  but  with  the  ex- 
ception of  lit  CorditelC€  ICstaU,  L.  R  20  Eq. 
644,  we  have  found  no  case  in  those  courts  in 
which  it  has  been  applied  to  a  distributee. 
But  that  it  does  so  apply  is  the  doctrine  gen- 
erally recoenized  in  this  country.  In  some  of 
our  states,  however,  it  is  held  that  the  right  to 
set  off  the  debt  against  the  distributive  share 
continues  only  so  long  as  the  share  remains 
the  property  of  the  distributee,  and  that,  if  it 
be  aliened  by  voluntary  or  involuntary  convey- 
ance, the  right  is  lost.  The  administrator  In 
those  states  is  deemed  merely  the  creditor  of 
the  distributee,  as  to  the  real  estate  at  least, 
standing  upon  the  same  plane  as  other  credit- 
ors; and  in  such  jurisdictions  it  comes  to  a 
race  of  diligence  between  them.  Thompson  ▼. 
Afj/era,  15  Ky.  L.  Rep.  189;  Seobee  v.  Bridget, 
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87  Ky.  427;  Tottlm  t.  Tawles,  1  Head,  601; 
Mann  ▼.  Mann,  12  Heisk.  245;  Steele  y.  Frier- 
won,  85  Teon.  480;  lU  Covin's  &tate,  20  S.  0. 
471;  Smith  ▼.  Kearney,  2  Barb.  Cb.  538.  On 
the  other  hand,  it  has  been  held  in  other  coarta 
in  thia  couDtrv  that  the  rule  applies  in  the 
distribution  of  real  estate  as  well  as  of  personal 
assets.  Bb  Diekinson'e  Estate,  148  Pa.  142; 
FiscvM  V.  Fiscus,  127  lod.  288;  Fiseus  ▼. 
Moore,  121  Ind.  547,  7  L.  R.  A.  285;  Nelson  ▼. 
Mvrfee,  00  Ala.  508.  But  in  the  case  last 
cited  the  court  says:  "We  need  not  and  do 
not  decide  in  this  case  what  would  be  the  rights 
and  remedies  of  the  administrator,  if  the  de- 
scended lands  remsined  unsold.  Whether, 
when  the  heir  is  insolvent  and  o  west  the  e^ate 
of  the  ancestor,  as  in  this  case,,  the  aduimistra- 
tor  has  anv  prior  right  to  denranct  ^ytn&cii  out 
of  lands  (fescended,  or  whether  U^  becomes  a 
mere  race  of  diligence  between  him  and  other 
creditors  of  the  heir,  is  a  question  not  raised 
by  this  record."  The  right  to  have  the  debt 
of  the  legatee  or  distributee  charged  to  him  in 
the  adjustment  of  the  legacy  or  the  distributive 
share  is  called  a  right  of  "set-off"  or  of  "re- 
tainer." But  the  insccuracy  of  the  former  ex- 
Sresaion  is  pointed  out  in  Cherry  v.  Boultbee,  4 
lyl.  &  C.  442,  and  has  frequently  been  recog- 
nized in  other  cases.  So  the  improper  use  of 
the  word  "retainer"  in  the  same  connection  has 
been  commented  upon.  Be  Akerman  [1891] 
8  Cb.  212.  The  right,  in  our  opinion,  rests, 
not  so  much  upon  any  rule  of  set-off  or  of  re- 
tainer, as  upon  the  broad  principles  of  equity. 
In  Pavers  y,  Morrison,  88  Tex.  188,  28  L.  K.  A. 
521,  the  attempt  was  to  charge  the  grandson  of 
the  intestate,  bis  father  having  died  before  the 
grandfather,  with  the  debt  owed  by  his  father 
in  his  lifetime  to  the  intestate.  It  was  claimed 
that  the  grandson  took  through  his  father,  and 
not  directly  from  his  grandfather.  The  argu- 
ment upon  both  sides  proceeded  upon  the 
theory  that,  if  the  son  had  beeti  alive  at  the 
death  of  his  father,  he  would  have  been  com- 
pelled to  pay  his  debt  to  the  estate,  or  to  ac- 
count for  it  in  the  distribution.  We  held  the 
grandson  took  in  his  own  right,  and  not  merely 
as  the  representative  of  his  father,  and  there- 
fore the  question  here  presented  was  not  in 
the  case.  But  in  the  opinion  we  accepted  the 
theory  acted  upon  by  counsel,  and  used  the 
following  language:  "It  does  not  follow  that 
because  the  father  of  plaintiff  in  error,  if  be 
had  been  alive  at  the  death  of  his  intestate, 
would  have  had  to  account  in  settlement  for 
his  debt,  that  he  would  not  have  recovered  his 
due  share  of  the  estate.  He  would  not  have 
been  permitted  to  assert  that  his  debt  to  the 
estate  was  of  no  value,  though  under  other 
circumstances  it  may  have  been  worthless.  If 
alive,  he  would  have  received  his  full  share  in 
his  debt.''  These  expressions  in  some  degree 
foreshadow  the  just  principle  upon  which  the 
question  should  be  deterroinea.  Under  our 
statutes  the  real  and  personal  estate  of  an  in- 
testate descend  alike  to  the  heirs  charged  with 
the  payment  of  debts,  and  subject  to  adminis- 
tration for  that  purpose.  Both  the  real  and 
personal  property,  when  administered,  are  sub- 
ject to  distribution  among  the  heirs,  in  one 
proceeding.  The  debt  of  one  of  the  heirs  to 
the  estate  is  a  part  of  the  general  mass  of  prop- 
erty subject  to  distribution,  and  if  such  heir 
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fail  to  pay  it,  if  more  than  his  share,  so  much 
of  it  as  amounts  to  the  value  of  his  share  should 
be  set  apart  to  him;  if  less  than  his  share,  it 
should  be  taken  by  him  in  satisfaction  of  that 
share,  so  far  as  it  will  go.  The  principle  was 
applied  in  Re  Akerman^  above  cited.  In  de- 
ciding that  case  the  court  says:  "The  argu- 
ment is,  that  though,  as  regards  the  executors 
and  as  regards  the  personal  estate,  what  is  due 
from  the  sons  must  be  brought  Into  account, 
so  as  to  constitute  a  complete  residue,  yet  as  re- 
gards the  proceeds  of  sale  of  the  real  estate 
that  principle  does  not  apply,  frbd'there  is  this 
foundation  at  least  f of  ihe  lirgbpaeirt  that  no 
ea8e43ia.M  beeq  prbdueed  ii^  Whfclrthe  general 
ruie'thas.  been  held  appKcnble  to  such  a  state  of 
things.*  -The reason  why  that  is  so  may  per- 
haps be  that  which  is  hinted  at  rather  than 
mentioned  by  Vice  Chancellor  Bacon  In  the 
case  of  Re  CordweU*s  Estate^  in  which  he  said 
that  he  was  not  surprised  at  there  being  no 
case  cited  on  the  point.  There  an  attempt 
was  made  to  distinguish  between  the  right  of 
an  administrator  and  that  of  an  executor,  and 
the  vice  chancellor  decided  the  case  on  the 
general  principle.  I  think  I  must  decide  this 
case  on  the  general  principle.  The  lord  chan- 
cellor (LordCottenbam),  in  the  case  of  Cherry  v. 
Boulibee,\o6k  occasion  to  remark  that  the  expres- 
sion 'setoff'  is  very  inaccurately  used  in  cases  of 
this  kind,  and  be  might  have  added,  no  doubt, 
that  inaccuracy  implies  confusion.  I  will 
venture  to  add  to  that  remark  that  the  term 
'retainer'  also  is  inaccurately  used  In  cases  of 
this  kind.  I  have  heard  more  of  'retainer*  in 
this  case  than  I  have  heard  of  'set-off,'  but 
neither  the  one  term  nor  the  other  can  really 
be  used  with  propriety,  and  either,  I  think, 
equally  introduces  confusion.  The  principle 
is  to  be  found  laid  down  in  ClierryY.  BovlUfee, 
in  the  passage  to  which  I  have  just. referred, 
and  also  in  Court  nay  v.  WiUiams,  and  no 
doubt,  if  search  were  made,  it  would  be  found 
to  have  been  laid  down  in  many  other  cases. 
It  is  this,  a  person  who  owes  an  estate  money, 
that  is  to  say,  who  is  bound  to  increase  the 

general  mass  of  the  estate  by  a  contribution  of 
is  own,  cannot  claim  an  aliquot  share  given 
to  him  out  of  that  mass  without  first  making 
the  contribution  which  completes  it.  Nothing 
is  in  truth  retained  by  the  representative  of  the 
estate;  nothing  is  in  strict  language  set  off; 
but  the  contributor  is  paid  by  holding  in  his 
own  hand  a  part  of  the  mass,  which,  if  the 
mass  were  completed  he  would  receive  back. 
That  is  expanding  what  the  lord  chancellor 
calls  in  Cherry  v.  Boulthee  'a  right  to  pay  out 
of  the  fund  in  hand,'  rather  than  a  set  off,  and 
is  in  conformity  with  what  the  lord  chancellor 
(Lord  Lyndhurst),  in  Courtnay  v.  Williams 
[15  L.  J.  Ch.  N.  8.  208],  says:  'The  defend- 
ants' the  legatees'  demand  (the  court  says)  is  in 
respect  of  the  testator's  assets,  without  which 
the  executor  is  not  liable;  and  it  is  very  just 
and  equitable  for  the  executor  to  say  that  the 
defendHut,  the  legatee,  has  so  much  of  the  as- 
sets already  in  his  own  hands,  and  consequently 
is  satisfied  pro  tanto.'  Why  should  not  that  be 
applied  to  a  case  like  this  where  the  property 
is  put  together,  and  the  whole  is  given  to  the 
same  persons  upon  the  same  trusts,  both  for 
payment  of  debts  and  other  deductions,  and 
for  division  among  the  same  persons?  The 
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principle  is  the  same.  The  contributor  to  the 
mass  Is  in  precisely  tbe  same  position  whether 
the  mass  is  held  by  trustees  or  by  an  executor, 
and  it  would,  to  my  mind,  be  introducing  mere 
technicality  into  tbe  principle,  and  preventing 
its  proper  and  .reasonable  application  to  say 
that  because  there  is  no  legal  personal  repre- 
sentative of  the  testator,  because  the  represen- 
tative is  a  trustee  and  not  an  executor,  there- 
fore the  contributor  is  to  get  off,  and  have  his 
aliquot  share  of  the  mass  minus  his  contribu- 
tion to  it,  instead  of  having  his  aliquot  share 
of  the  is^piB»  iacluiling  his  contribution.  Mr. 
Warmingjion  tfliys  that'he.  iakes  only  real  es- 
tate, and  that  Jtt^doesIt^^icta)m  any  ^oefspnal 
estate,  and  therefor^  the  wle;  ia* Couvtriay ,'^.'- 
Willianu  does  not  apply.  I  att  no't-deehling 
a  case  where  there  is  a  mere  gift  of  real  estate, 
whether  it  be  a  gift  directly  to  the  legatee  or 
devisee,  or  through  the  intervention  of  a  trus- 
tee, or  bv  way  of  trust  for  sale.  But  here  I 
am  dealing[  with  a  case  such  as  I  have  men- 
tioned,—with  a  general  fund  made  up  of  pro- 
ceeds of  sale  of  real  estate  and  proceeds  of  con- 
version of  personal  estate,  and  there  seems 
to  me  to  be  a  principle  of  general  applica- 
tion, and  no  reason  occurs  to  me,  none  has 
been  suggested,  why  I  should  not  applv 
that  principle.  Therefore,  I  think  that  if 
there  is  a  debt  payable  by  a. residuary  legatee 
under  such  circumstances  as  exist  here,  that 
debt  must,  for  the  purposes  of  computation, 
be  included  in  the  residue,  and — again  for  the 
purposes  of  computation — treated  as  part  of 
the  share  going  to  the  legatee  debtor.'  This 
clear  and  able  exposition,  in  our  opinion,  an- 
nounces the  true  doctrine,  and  leaves  little  to 
be  said.  We  think  it  decisive  of  the  question 
certified.  In  that  case  the  will  of  the  testator, 
after  providing  certain  specific  devises  and 
legacies,  directed  that  his  executors  should  sell 
alibis  real  and  personal  estate,  and.  after  pav- 
ing his  debts  and  primary  legacies,  "to  hold 
tbe  net  residue  thereof  in  trust  as  to  three 
seventh  parts  thereof,  to  invest  the  same  for 
the  benefit  of  his  son  Edward  and  his  (the  tes- 
tator's) two  daughters  upon  certain  specified 
trusts  and  to  pay  the  remaining  four  seventh 
parts  thereof  to  bis  sons  Henry,  William, 
James,  and  George,  in  equal  shares,  as  tenants 
in  common."  Here  the  will  of  the  testator  as 
to  the  four  sevenths  of  the  net  residue  makes 
substantially  a  similar  provision  as  is  made  bv 
our  statute  in  cases  of  intestacy,  except  that  it 
provided  for  the  conversion  of  the  estate  into 
money.  We  apprehend  that  this  makes  no 
difference  in  principle,  for  the  reason  that  the 
equity  of  requiring  the  debtor  distributee  is 
the  same  whether  the  mass  to  be  distributed 
consists  of  property  or  money,  and  it  is  within 
tbe  power  of  courts  of  equity  to  enforce  the 
equity  as  well  in  the  one  case  as  in  the  other. 
Under  our  statutes  in  relation  to  the  estates  of 
deceased  persons,  a  conversion  of  the  property, 
both  real  and  personal,  may  become  necessary 
upon  either  of  two  contingencies:  (1)  For  the 
payment  of  debts;  and  (2)  in  order  to  bring 
about  equality  in  the  final  distribution.  In 
principle,  we  perceive  no  sound  distinction  be- 
tween the  two  cases,  unless  the  right  to  have 
the  debtor  distributee  to  account  is  placed  upon 
the  ground  of  retainer  or  of  s«t  off, — ^a  doc- 
trine distinctly  repudiated  in  the  case  under 
review.  In  the  able  argument  of  counsel  for 
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the  appellee  it  is  inp:eniously  insisted  that,  ac- 
cording to  the  weight  of  authority  in  this 
coimtry,  the  rule  which  requires  the  debtor 
distributee  to  account  for  his  debt  does  not 
apply  to  real  estate,  because  that  descends  di- 
rectlv  to  the  heirs,  and  that,  since  our  statuta 
devolves  the  title  both  of  real  and  personal 
property  directly  upon  tbe  heirs,  in  this  state 
it  does  not  apply  at  all.  But  we  apprehend 
the  declaration  of  our  statute  as  to  the  descent 
of  property  makes  no  differeoce,  since  with- 
out it  the  title  of  the  distributees  to  the  per- 
sonal property  after  the  payment  of  debts 
would  be  none  tbe  less  substantial.  This  is 
recocnizedeveo  at  common  law.  In  Cooper  y. 
Gooper,  L.  R.  7  H.  L.  53,  80  L.  T.  N.  S.  409. 
tbeJlo^  •(JiapceUpr  says:  ''The  rule  of  the 
sfcatuti^  •T.dislriSution  which  requires  tbe  con- 
version* of  ^b  ititfstate's  estate  into  money,  is 
introduced  simply  for  the  benefit  of  creditors, 
and  the  facility  of  division  among  the  next  of 
kin.  But,  as  regards  the  substantial  title  to 
property,  the  right  of  the  next  of  kin  (subject 
only  to  the  claims  of  creditors)  is  complete." 
The  question  cannot  be  properly  resolved  upon 
such  a  technical  principle.  Our  statutes  pro- 
vide that  ** where  any  person,  having  title  to 
any  estate  of  inheritance,  real,  personal,  or 
mixed,  shall  die  intestate,  as  to  such  estate, 
and  shall  leave  no  surviving  husband  or  wife, 
it  shall  descend  and  pass  in  parcenary  to  his 
kindred,  male  and  female,  in  the  following 
course,"  etc.  Rev.  Stat.  1895,  art.  1688.  The 
common  law  recognizes  the  equitable  principle 
of  equality  among  parceners,  by  requiring 
them  to  bring  into  hotchpot  advancements 
made  in  the  lifetime  of  the  ancestor.  2  Bl. 
Com.  191.  By  another  article  of  our  statutes 
(Rev.  Stat.  1896,  art.  1694)  the  heirs  are  ex- 
pressly required  to  account  for  advancements: 
but  this  provision,  it  would  seem,  was  inserted 
out  of  abundance  of  caution.  Advancements 
are  no  part  of  an  estate,  though  the  heirs  may 
bring  them  into  hotchpot  and  claim  their  full 
share  of  all  the  property.  The  debt  due  by  an 
heir  to  the  estate  is  a  part  of  the  estate,  and, 
like  other  assets,  is  subject  to  partition  and  dis- 
tribution. The  heir  owing  the  debt  must 
either  pay  it,  or  take  his  share  in  the  debt,  or 
the  debt,  as  a  part  of  his  share,  as  the  case 
may  be.  All  the  courts,  except  those  which 
adhere  to  the  theory  that  it  is  a  race  of  dili- 
gence between  the  administrator  and  other 
creditors  of  the  heir  who  is  indebted  to  the  es- 
tate, hold  that  a  creditor  of  such  heir  can  ac- 
quire no  better  right  in  the  estate  than  ihut 
held  by  the  heir  himself.  Since,  when  the  heir 
owes  the  estate  more  than  the  value  of  his 
share,  and  does  not  pay  his  debt,  he  has  no  in- 
terest in  the  other  property  of  the  estate,  it 
necessarily  follows,  as  we  think,  that  a  credit- 
or, by  a  sale  and  purchase  under  judicial  proc- 
ess of  his  nominal  interest,  can  acquire  no 
right  in  the  property. 

Counsel  for  appellants  have  presented  an 
able  argument  based  upon  our  community 
laws  and  the  quasi-partnership  character  of 
the  relation  of  the  husband  and  wife  in  re- 
spect to  the  community  property,  but  we  have 
not  found  it  necessary  to  examine  that  ques- 
tion. We  are  of  the  opinion  that  the  firjit 
question  certified  should  be  answered  in  the  af- 
firmative, and  that*t?ie  second  should  be  anstoered 
iuthenegatite.    p^g,,,,  .^GoOgk 
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CAfllrmed  In  169  U.  8.  »66,  42  L.  ed.  780.) 

*1.  Plalntifl;  in  Tiolatlon  of  a  state  law* 
•tployed  one  H*  to  labor  in  a  mine 
■M>re  than  elf  ht  hours  per  day.  Upon  fine 
aod  ImprisoDment,  plaintiff  petitioned  the  su- 
preme court  for  a  writ  of  habeas  corpus,  con- 
tendinir  that  the  law  limiting  the  time  of  Jabor 
in  mines  to  eijrht  hours  a  day  was  unconstitu- 
tional. Section  1,  p.  219.  Tiaws  1890,  declares  that 
^be  period  of  employment  of  working  men  in 
all  underground  mines  shall  he  eight  hours  per 
day,  except  In  cases  of  emergency,  where  life  or 
property  is  in  imminent  danger."  The  Ck)nBtitu- 
tton  haTing  declared  that  *^tbe  legislature  sball 
paas  laws  providing  for  the  health  and  safety  of 
employees  in  factories,  smelters,  and  mines,"  the 
court  win  not  hold  the  act  without  such  consti- 
tutional authority  if  there  is  any  reasonable 
doubt  that  it  is  not  calculated  to  promote  the 
health  and  safety  of  such  employees. 

8.  The  eoort  will  not  hold  that  an  act  Is 
not  within  the  police  power  of  the  state 
unless  It  is  so  clearly  without  as  to  remove  every 
reasonable  doubt  that  It  is. 

8.  If  the  power  of  the  lei^islatore  to 
pees  the  law  Is  conceded*  it  cannot  be 
said  in  this  case  there  is  any  deprivation  of  lib- 
erty without  due  process  of  law. 

4.  While  the  powers  of  the  hiatlonal 
fowemment  consist  of  those  delegated, 
those  of  the  state  government  embrace  such  as 
are  not  forbidden. 

ft.  The  1st  eUnse  of  the  14th  Amend- 
■sent  to  the  Constitution  of  the  United 
Sfates  makes  all  persons  described  in  it  citizens 
of  the  United  States,  and  of  the  state  where  they 
reside,— cituens  of  two  distinct  governments. 

6«  The  8d  clanse  of  the  same  section 
prohibits  the  state  from  denying  to  any 
person  therein  bis  privileges  and  immunities  as 
a  oitiaen  of  the  United  States.  His  privlleires  and 
Immunities  as  a  citizen  of  the  state  are  left  to  the 
protection  of  the  state. 

?•  The  8d  clanse  of  the  section  forbids 
the  depriwation  of  life,  liberty,  or  property, 
except  by  virtue  of  valid  laws.  If  the  state  law 
In  this  case  was  valid,  the  process  was  valid. 

8.  The  last  provision  of  the  section 
prohibits  the  denial  by  the  state,  to  any  per- 
son within  its  Jurisdiction,  tbe  equal  protection 
of  the  law.  And  a  law  nmy  be  limited  to  the 
dangers  peculiar  to  a  particular  industry,  with- 
our  denying  to  any  person  the  equal  protection 
of  the  law. 

(October  29, 1890.) 

PETITION  for  a  writ  of  habeas  corpus  to 
*  obtain  petitioner's  release  from  the  cus- 
tody of  defendant  to  which  he  had  been  com- 
mitted for  refusal  to  pay  a  fine  imposed  upon 
him  for  violating  the  law  against  employing 
miners  more  than  eight  hours  a  day.  Denied, 
The  facts  are  statra  in  the  opinion. 

•Headnotes  by  ZAm,  Oh.  J. 


Mea9r9.  Marshall  A  Royle,  Dickson* 
EUlsv  ft  Ellis,  and  Bennett,  Harkness, 
Howat,  ft  Bradley  for  petitioner. 

MestTB.  A.  C.  Bishop*  Attorney  General, 
C«  S.  Varlan,  O.  W.  Powers,  Charles 
J.  Pence,  and  J«  H.  Mnrphj  for  the  State. 

Zane,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  found  guilty  of  a  misde- 
meanor by  a  justice  of  tbe  peace,  who  assessed 
a  fine  against  him  of  $60.  and,  upon  a  refusal 
to  pay,  committed  him.  To  obtain  his  liberty, 
be  has  presented  this  petition  for  a  writ  of 
habeas  corpus. 

Tbe  offense  charged  consisted  of  employing; 
one  William  Hooley  in  underground  minii)<r 
more  than  ei^bt  hours  per  day.  in  violaiinn  of 
a  law  entitled  ''An  Act  Regulating  tbe  Hums 
of  Employment  in  Underground  Mines,  aud 
in  Smelting  and  Ore  Reduction  Works/'  as 
follows: 

"Sec.  1.  The  period  of  employment  of  work- 
ing men  in  all  underground  mines  or  workings 
shall  be  eight  (8)  hours  per  day,  except  in  cases 
of  emergency  where  life  or  property  is  in  im- 
minent danirer. 

*  *Sec.  3.  The  period  of  employment  of  work- 
ingmen  in  smelters  and  all  other  institutions 
for  the  reduction  or  refining  of  ores  or  metals 
shall  be  eight  (8)  hours  per  day,  except  in  cases 
of  emergency  where  life  or  property  is  in  im- 
minent danger. 

*'8ec.  8.  Any  person,  body  corporate,  agent, 
manager,  or  employer,  who  shall  violate  any  of 
the  provisions  of  §^  1  and  2  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor." 

This  statute  limits  tbe  hours  of  employment 
of  Uboring  men  in  underground  mines  and 
smelters,  or  other  works  for  the  reduction  of 
ores  or  refining  of  metals,  to  eight  hours  per 
day. 

The  question  for  our  consideration  and  de- 
cision IS,  Had  the  legislature  the  power  to 
enact  this  law? 

Article  16  of  the  Constitution  of  this  state 
is  as  follows  (Laws  1896,  p.  219): 

"Sec.  1.  The  rights  of  labor  shall  have  Just 
protection  through  the  laws  calculated  to  pro- 
mote the  industrial  welfare  of  the  state. 

"Sec.  2.  The  legislature  shall  provide,  by 
law,  for  a  board  of  labor,  conciliation,  and 
arbitration  which  shall  fairly  represent  tbe  in- 
terests of  both  capital  and  labor.  Tbe  board 
shall  perform  duties,  and  receive  compensation 
as  prescribed  by  law. 

"Sec.  3.  The  legislature  shall  prohibit:  (1) 
The  employment  of  women,  or  of  children 
under  the  age  of  fourteen  years,  in  under- 
ground mines.  (2)  Tbe  contracting  of  convict 
labor.  (8)  The  labor  of  convicts  outside  pris  )u 
grounds,  except  on  public  works  under  ibc 
direct  control  o(  the  state.  (4)  The  pohiical 
and  commercial  control  of  emplovees. 

"Sec.  4.  The  exchange  of  blacklists  by  rail- 
road companies,  or  other  corporations,  associa- 
tions, or  persons  is  prohibited. 


N0CT.~As  to  the  validity  of  statutes  reffulattnir  I  24  L.  R.  A.  70S,  and  Ritchie  v.  People  (I11.)29L.  B.  A. 
hoata  of  labor,  see  note  to  People  v.  Phyfe  (N.  T.)  79.  See  also  case  of  State  v.  Holden  (TXtah)  post, 
» L.B.  A.  141;  also  Low  y.Beea  Printing  Go.  (Nab.)  <  108.  ^^  I 
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"Sec.  6.  The  right  of  action  lo  recover  dam- 
ages for  iD-juries  resultiDg  in  death  shall  never 
be  abrogated,  and  the  amount  recoverable 
shall  not  be  subject  to  any  statutory  limi- 
tation. 

''Sec.  6.  Eight  hours  shall  constitute  a  day's 
work  on  all  works  or  undertakings  carried  on 
or  aided  by  the  state,  county,  or  municipal 
ffovernments;  and  the  legislature  shall  pass 
laws  to  provide  for  the  health  and  safety  of 
employees  in  factories,  smelters,  and  mines. 

"Sec.  7.  The  legislature,  by  appropriate 
legislation,  shall  provide  for  the  enforcement 
of  the  provisions  of  this  article." 

The  Ist  section  of  the  act  makes  it  the  duty 
of  the  legislature  to  protect  the  rights  of  labor- 
ing men  by  the  enactment  of  iust  laws  calcu- 
lated to  promote  the  iodustrial  welfare  of  the 
people,— such  laws  as  will  be  lust  to  all  classes. 
The  command  is  to  the  lawmakiug  department 
of  the  state,  aod  the  only  express  limitations 
upon  the  power  are  that  such  laws  shall  be 
just  and  calculated  to  promote  the  welfare  of 
the  industrial  classes.  The  legislature  must 
decide  whether  the  law  is  just  and  adapted  to 
the  purpose  named;  and  unless  the  law  is  so 
palpably  unjust,  or  so  clearly  not  calculated 
to  promote  the  purposes  mentioned  in  the  Con- 
stitution, as  to  remove  every  reasonable  doubt 
that  it  is  unjust,  or  that  it  is  not  calculated  to 
promote  the  purpose  expressed  in  the  Consti- 
tution, the  court  should  not  hold  it  without 
the  scope  of  the  authority  mentioned  in  that 
instrument.  The  first  clause  of  §  6  declares 
that  "eight  hours  shall  constitute  a  day's  work 
on  all  works  or  undertakings  carried  on  or 
aided  by  the  state,  county,  or  municipal  gov- 
ernment." We  presume  the  object  of  this 
provision  was  to  protect  the  laboring  msn 
from  the  injurious  consequences  of  prolonged 
physical  effort,  aod  to  give  him  the  remainder 
of  the  twenty  four  hours  for  his  own  personal 
affairs,  and  for  the  cultivation  of  his  mental 
and  moral  powers,  the  acquisition  of  useful 
knowledge,  and  for  rest  and  sleep.  The  2d 
clause  oithe  section  commands  the  legislature 
to  pflSA  laws  "for  the  health  and  safety  of 
employees  in  factories,  smelters,  and  mines." 
This  provision  must  be  regarded  as  an  expres- 
sion of  the  will  of  the  people  of  the  state  with 
respect  to  the  subjects  and  objects  of  legisla- 
tion named  in  it;  and  they  possessed  all  the 
power  to  enact  laws  with  respect  to  such  sub 
jects  that  the  people  of  the  United  Stutes  had 
not  conferred  in  the  National  Constitution  ex- 
clusively on  that  government.  Any  law 
adapted  to  the  preservation  of  the  health  or 
safety  of  employees  in  factories,  smelters,  or 
mines  is  within  the  scope  of  this  (irovision. 
The  law  must  be  connected  with  some  of  the 
objects  named,  and  calculated  to  effect  that 
purpose.  If  it  is  not  so  connected  and  adapted, 
the  court  has  the  ri^rht  to  hold 'that  it  is  not 
within  the  scope  of  the  provision.  But,  if 
there  is  a  reasonable  doubt  as  lo  the  connection 
and  adaptation,  the  advisability  must  be  held 
by  the  court  to  have  been  with  the  lawmaking 
power.  The  court  must  be  able  to  see  clearly 
that  the  law  was  not  so  connected  t)efore hold- 
ing it  void  for  that  reason.  If  the  power  to  pass 
the  law  is  conceded,  the  court  cannot  set  it 
a<«ide  because  it  may  deem  its  enactment  un- 
necessary or  injudicious,  or  because  the  court 
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may  think  that  experience  has  proved  it  so,  or 
because  the  court  may  think  itself  more 
sagacious  than  the  legislature,  and  can  there- 
fore see  more  clearly  that  the  law  will  retard 
rather  than  promote  progress  and  prosperity, 
and  will  be  a  detriment  to  the  common  go«Ml 
when  actually  applied  to  human  affairs  amid 
the  conditions  of  the  future. 

This  brings  us  to  the  question:  Is  the  1st 
section  of  the  statute  limiting  the  period  of 
employment  of  laboring  men  in  underground 
mines  to  eight  hours  per  day,  except  in  cases 
of  emergency,  where  life  or  property  la  in 
imminent  danger,  calculated  to  protect  the 
health  of  such  laboring  men?  The  effort 
necessary  to  successful  mining,  if  performed 
upon  the  surface  of  the  earth,  in  pure  air,  and 
in  the  sunlight,  prolonged  beyond  eight  hoars, 
might  not  be  injurious,  nor  affect  the  health 
of  able-bodied  men.  When  so  extended  be- 
neath the  surface,  in  atmosphere  laden  with 
gas,  and  sometimes  with  smoke,  away  from 
the  sunlight,  it  might  injuriously  affect  the 
health  of  such  persons.  It  is  necessary  to  use 
artificial  means  to  supply  pure  air  to  men 
laboring  in  any  considerable  distance  from  the 
surface.  That  being  so,  it  is  reasonable  to 
assume  that  the  air  introduced,  when  mixed 
with  the  impure  air  beneath  the  surface,  is 
not  as  healthful  as  the  free  air  upon  the  sur- 
face. The  fact  must  be  conceded  that  the 
breathing  of  pure  air  is  wholesome,  and  the 
breathing  of  impure  air  is  unwholesome.  We 
cannot  say  that  this  law.  limiting  the  period 
of  labor  in  underground  mines  to  eight  hours 
each  day,  is  not  calculated  to  promote  health; 
that  it  is  not  adapted  to  the  protection  of  the 
health  of  the  class  of  men  who  work  in  under- 
ground mines. 

While  the  provision  of  the  Constitution  under 
consideration  makes  it  the  duty  of  the  legisla- 
ture to  enact  laws  to  protect  the  health  and  to 
secure  the  safety  of  men  working  in  under- 
ground mines,  and  in  factories  and  smelters,  it 
does  not  prohibit  the  legislature  from  enacting 
other  laws  affecting  such  classes  to  promote  the 
general  welfare.  While  the  Constitution  of  the 
United  States  is  a  delegation  of  powers  to  that 
government,  with  some  express  limitations 
upon  the  powers  conferred,  it  also  contains 
limitations  upon  the  powers  of  the  states.  The 
government  which  it  created  is  regarded  as 
one  of  enumerated  and  delegated  powers.  On 
the  other  hand,  while  the  state  Constitution 
contains  some  mnndatory  provisions,  with 
others,  distinguishing  the  departments  of  the 
government,  and  specifying  the  duties  of 
various  officers  thei^of,  it  contains  many  limi- 
tations upon  the  state,  and  is  regarded  in  a 
general  sense  as  a  limitation  upon  the  state 
government.  The  authority  of  .the  general 
^vernment  is  ascertained  from  the  powers 
delegated,  while  those  of  the  state  government 
are  ascertained  from  those  not  prohibited. 
The  powers  of  the  first  are  described  by  those 
delegated,  and  the  powers  of  the  latter  consist 
of  those  not  prohibited.  This  leaves  the  state 
legislature  in  the  possession  of  all  the  law- 
making power  not  prohibited  to  it  by  the  Con- 
stitution of  the  United  States,  or  the  laws 
made  in  pursuance  of  it,  or  by  the  state  Con- 
stitution. The  enactment  of  some  laws  is 
made  mandatory.    The  enactment  of  others 
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is  left  to  tbe  discretion  of  the  legislature,  as 
tbe  public  welfare  may  demand.  Among  the 
mandatory  provisions  of  the  Constitution  of 
this  state  is  tbe  one  under  consideration. 

It  is  claimed  that  the  enactment  of  the 
statute  io  question  was  forbidden  by  g  7  of 
art  1  of  the  Consiitution  of  the  state,  which 
Is  that  **no  person  shall  be  deprived  of  life, 
Hberty,  or  property  without  due  process  of 
law."  The  petitioner  insists  that  his  trial  was 
not,  and  that  his  imprisonment  is  not,  accord- 
ing to  *'the  law  of  the  land/'  because  the  stat- 
ute flzini?  the  period  of  labor  of  a  laboring  man 
in  underground  mines  was,  as  he  claims,  for- 
bidden by  the  Constitution,  and  therefore  void. 
If  the  legislature  bad  power  to  pass  the  law, 
there  was  no  valid  obiection  to  his  trial,  fine, 
and  imprisonment  If  the  law  was  valid,  the 
usual  and  ordinary  process  was  adopted.  If  it 
was  not  valid,  the  defendant  was  deprived  of 
bis  liberty  without  due  process  of  law.  It  is 
also  insisted  that  the  provisions  of  the  state  law 
were  forbidden  by  §  1  of  Amendment  14  of 
the  Constitution  of  the  United  states,  as  fol- 
lows: *'A11  persons  bom  or  naturalized  in 
tbe  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States, 
and  of  the  state  wherein  they  reside.  JNo  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States:  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protec- 
tion of  the  law/"^  This  section  declares:  (1) 
That  all  persons  borp  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction 
thereof,  areci  izens  of  the  United  States  and  of 
the  state  wherein  they  reside.  They  are  made 
citizens  of  two  distinct  governments.  (2)  It 
declarea  that  *'no  state  shall  make  or  enforce 
any  law  which  shall  abridge  tbe  privileges  or 
imnnunities  of  citizens  of  the  United  States." 
The  enactment  of  state  laws  depriving  or 
abridging  the  privileges  or  immunities  of  citi- 
zens of  the  state  is  left  to  the  state  legislature 
so  far-as  this  provision  goes.  It  secuies  to  cit- 
izens of  the  United  States,  in  any  state,  privi- 
leges and  immunities  of  the  citizens  of  that 
state.  Expounding  the  provision  now  under 
consideration,  the  Supreme  Court  of  the  United 
Stares  said:  "The  constitutional  provision  there 
alluded  to  did  not  create  those  rights  which  it 
called  privileges  and  immunities  of  citizens  of 
the  states.  It  threw  around  them  in  that  clause 
no  security  for  the  citizen  of  the  state  in 
which  they  were  claimed  or  exercised.  Nor 
did  it  profess  to  control  the  power  of  tbe  state 
governments  over  the  rights  of  its  own  citi- 
zens. Its  sole  purpose  was  to  declare  to  the 
several  states  that  whatever  those  rights,  as 
you  grant  or  establish  them  to  your  own  citi- 
zens, or  as  you  limit  or  qualify  or  impose  re- 
strictions on  their  exercise,  the  same,  neither 
more  nor  less,  shall  be  the  measure  of  the  rights 
of  citizens  of  other  states  within  jour  juris- 
dictitin.  Slavghter-HouH  Cam,  88  U.  S.  16 
Wall.  76.  21  L.  ed.  409.  As  the  plaintiff  is  a 
citizen  of  this  state,  the  2d  dause  of  the  1st 
section  la^t  above  quoted  has  no  bearing  upon 
his  case,  hs  his  privileges  and  immunities  must 
be  ascertained  from  the  Constitution  of  the 
state  and  Its  laws.  The  8d  clause  of  the  sec- 
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tion  declares  that  no  state  shall  "deprive  any 
person  of  life,  lil)ert y,  or  property  without  due 
process  of  law."  This,  in  effect,  is  the  same 
as  g  7  of  art.  I  of  tbe  state  Constitution,  and 
means  process  authorized  by  the  law  of  the 
land.  And,  as  we  have  seen,  if  the  state  law 
which  the  plaintiff  was  charged  with  violating 
was  valid, — if  the  legislature  had  power  to 
pass  it, — there  was  no  substantial  objection  to 
the  process.  It  was  suitable  and  proper  to  the 
nature  of  the  case,  and  sanctioned  by  the  es- 
tablished usages  of  the  courts. 

Tbe  last  clause  of  §  1  of  Amendment  14  of 
the  Federal  Constitution  declares  that  no  state 
shall  "deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  la^s."  Tbe 
slaves  in  the  various  states  in  which  slavery 
existed  having  been  liberated  during  the  late 
war.  Congress  deemed  it  necessary  to  make 
them  citizens  of  the  United  States,  and  forbade 
tbe  states  the  denial  to  them  tbe  equal  protec- 
tion of  the  law.  At  that  time  tbe  laws  of  all 
tbe  states  in  terms  ?ave  equal  protection  to  all 
white  persons.  This  amendment,  however, 
is  general,  and  forbids  tbe  denial  to  any  class 
of  persons  the  equal  protection  of  the  laws,  by 
any  state;  and  we  have  no  doubt  that  class 
legislation  is  forbidden.  But  some  pursuiu 
are  attended  with  peculiar  hazards  and  perils, 
the  injurious  consequences  from  which  may  be 
largely  prevented  bv  precautionary  means,  and 
laws  may  be  passed  calculated  to  protect  the 
classes  of  people  engaged  in  such  pursuits. 
It  is  not  necessary  to  extend  the  protection  to 
persons  engaged  m  other  pursuits  not  attended 
with  similar  dangers.  To  them  the  law  would 
be  inappropriate  and  idle.  So,  if  underground 
mining  is  attended  with  dangers  peculiar  to  it, 
laws  adapted  to  the  protection  of  such  miners 
from  such  danger  should  be  confined  to  that 
class  of  mining,  and  should  not  include  other 
employments  not  subject  to  them.  And  if 
men  en^zaged  in  underyeround  mining  are  liable 
to  be  injured  in  their  health,  or  otherwise,  by 
too  many  hours'  labor  each  day,  a  law  to  pro- 
tect them  sliould  be  aimed  at  that  peculiar 
wrong.  In  this  way,  laws  are  enacted  to  pro- 
tect people  from  perils  from  the  operation  of 
railroads,  by  requiring  bells  to  be  rum;  and 
whistles  sounded  at  road  crossings,  and  the 
slacking  of  the  speed  of  the  trains  In  cities. 
So,  tbe  sale  of  liquor  is  regulated  to  lessen  the 
evils  of  the  liquor  traffic,  and  other  classes  of 
business  are  regulated  by  appropriate  laws. 
In  this  way,  laws  are  designed  and  adapted  to 
the  peculiarities  attending  each  class  of  busi- 
ness, fiy  such  laws,  different  classes  of  people 
are  protected  by  various  acts  and  provisions. 
In  this  way,  various  classes  of  business  are 
regulated,  and  the  people  protected,  by  ai»pro- 
priaie  laws,  from  dangers  and  evils  that  b«set 
them;  safety  is  secured,  health  preserved., 
and  the  happiness  and  welfare  of  humanity 
promoted.  All  persons  engaged  in  Ousiness 
that  may  be  attended  with  peculiar  injury  to 
health  or  otherwise,  if  not  legulated  and  con- 
trolled, should  be  subject  to  tbe  same  law; 
otherwise,  the  law  should  be  adapted  to  the 
special  circumstances.  Tbe  purpose  of  such 
laws  is  not  advantage  to  any  person  or  any 
class  of  persons,  or  disadvantage  to  any  other 
person  or  class  of  persons.  Necessary  and  just 
protection  i.  the  «,le  obJe<|^^^  ^yGoOgle 
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An  ordlDADoe  of  the  city  and  county  of  San 
Fraocisco  prohibited  the  washinff  and  ironing 
of  clothes  in  public  laundries  and  wasbhouses 
within  certain  prescribed  limits  of  the  city  and 
couniy  from  10  o'clock  at  night  uniii  6  o'clock 
on  the  morning  of  the  following  day;  and  one 
Soon  Hioe  was  fined  and  imprisoned  for  a  vio- 
lation of  it,  and  he  petitioned  for  a  writ  of  ha- 
beas corpus,  on  the  ground  that  the  ordinance 
WAS  void,  because  it  discriminated  between  the 
class  of  laborers  engaged  in  the  laundry  business 
uod  those  engaged  in  other  kinds  of  business: 
thai  it  discriminated  between  laborers  bevond 
the  designated  limits  and  those  within  tliem: 
that  it  deprived  the  petitioner  of  the  right  to 
labor,  and,  as  a  necessary  consequence,  of  the 
right  to  acquire  property;  and  that  the  board 
had  no  power  to  pass  it.  The  writ  was  denied 
by  the  lower  court,  and  the  Judgment  was 
brought  before  the  Supreme  Court  of  the 
United  States,  and  affirmed  by  that  court. 
Among  other  things,  that  court  said,  in  its 
opinion:  ''The  specific  regulations  for  one  kind 
of  business,  which  may  be  necessary  for  the 
protection  of  the  public,  can  never  l>e  the  just 
ground  of  complaint  because  like  restrictions 
are  not  imposed  upon  other  business  of  a  differ- 
ent kind.  The  discriminations  which  are  open 
to  objection  are  those  where  persons  eneaged 
in  the  same  business  are  subject  to  different 
restrictions,  or  are  held  entitled  to  differ- 
ent privileges  under  the  same  conditions.  It 
is  only  then  that  the  discrimination  can  be 
said  to  impair  that  equal  riglit  which  all  can 
claim  in  the  enforcement  of  the  laws.*'  Soon 
Eing  v.  Orowley,  118  D.  S.  708.  88  L.  ed.  1145; 
Barhier  ▼.  ConnoUy,  113  U.  S.  27,  26  L.  ed. 
928. 

Our  attention  has  been  directed  to  the  rule 
bv  which  the  court  should  be  governed  in  de- 
ciding upon  the  constitutionality  of  the  law  in 
question,  and  reference  is  made  to  the  case  of 
Dartmoulh  College  v.  Woodward,  17  D.  S.  4 
Wheat.  629,  4  L.  ed.  657,  wherein  Chief  Jus- 
tice Marshall,  in  delivering  ihe  opinion  of  the 
court,  said  'that  in  no  doubtful  case  would  it 
[the  c  )urt]  pronounce  a  legislative  act  to  be 
contrary  to  the  Constitution."  In  the  Sinking 
Fund  Cases  the  same  court  said:  '*£very  pos- 
sible presumption  is  in  favor  of  the  validity 
of  a  statute,  and  this  continues  until  the  con- 
trary is  shown  beyond  a  rational  doubt.  One 
branch  of  the  government  cannot  encroach  on 
the  domain  of  another  without  danger.  The 
safety  of  our  institutions  depends  in  no  small 
degree  on  a  strict  observance  of  this  salutary 
rule."  99  U.  8.  700,  26  L.  ed.  496;  Pbmll  v. 
Penmylvania,  127  U.  8.  678,  32  L.  ed.  253. 
In  this  last  case  the  constitutionality  of  a  stat- 
ute of  Pennsylvania,  prohibiting  the  manufac- 
ture or  sale,  or  offering  for  sale,  or  having  in 
possession  with  intent  to  sell,  oleomargarine 
butter,  was  questioned.  No  evidence  was  of- 
fered on  the  trial  in  the  court  even  to  prove 
that  the  oleomargarine  was  impure  or  unwhole- 
some. On  the  contrary,  there  was  an  offer  to 
prove  that  it  was  a  wholesome  and  nutritious 
article  of  food,  in  all  respects  as  wholesome  as 
butter, produced  from  pure  unadulterated  milk, 
or  cream  from  unadulterated  milk.  The  court 
held  that  whether  the  manufacture  of  oleomar- 
garine of  the  kind  described  in  the  statute  in- 
volved such  danger  to  the  public  health  as  to 
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require,  for  the  protection  of  the  people,  the 
entire  suppression  of  the  business,  rather  than 
its  regulation  in  such  manner  as  to  permit  tis 
manufacture  and  shIc  to  go  on.  were  questions 
of  fact  and  of  public  policy,  which  belonged 
to  the  le^'isiative  department  to  determine,  and 
that  the  court  coul<i  not  interfere  without  usurp- 
ing powers  committed  to  the  legislativt:  depart- 
ment. The  case  of  People^  Ntchatneus,  v.  ii  ar- 
den  of  City  Prison  held  the  enactment  of  a  law 
prohibiting  any  person  from  exercising  the  call- 
ing of  a  master  plumber  without  passmg  an  ex- 
amination, before  a  board  of  examiners,  a  valid 
exercise  of  the  police  power.  In  its  opinion 
the  court  further  held  that,  if  legislatioD  is 
calculated  to  protect  the  public  health  and  pro- 
mote the  public  comfort  and  safety,  the  exer- 
cise of  the  legislative  discretion  is  not  the  only 
subject  of  judicial  review,  but  those  measures 
must  have  some  relation  to  those  ends.  144  N. 
Y.  5*29,  27  L.  R.  A.  718. 

We  have  examined  a  number  of  author! tfea 
to  which  reference  has  been  made,  and  thoee 
which  we  deem  most  pertinent  to  the  case  in 
hand  .we  will  further  examine  in  this  opinion. 
Judge  Cooley  says:  ''Whether  a  statute  is  con- 
stitutional or  not  is  always  a  question  of  power; 
that  is,  a  question  whether  the  legislature,  in 
the  particular  case,  in  respect  to  the  subject- 
matter  of  the  act,  the  manner  in  which  its  ob- 
ject is  to  be  accomplished,  and  the  mode  of 
enacting  it,  has  kept  within  the  constitutional 
limits  and  observed  the  constitutional  condi- 
tions. In  any  case  in  which  this  quesMon  is 
answered  in  the  affirmative,  the  courts  are  not 
at  liberty  to  inquire  into  the  proper  exercise  of 
the  power.  They  must'  assume  that  legislaiive 
discretion  has  been  properly  exercised."  Cool- 
ey, Const.  Lim.  6th  ed.  p.  220.  The  same 
author  says,  at  pages  200  and  201,  '*lhat  ex- 
cept where  the  Const-itution  has  imposed  limits 
upon  the  legislative  power,  it  must  be  consid- 
ered at  practically  absolute,  whether  it  operate 
according  to  natural  justice  or  not  in  any  par 
ticular  case."  Undoubtedly,  sovereignty  re- 
sides in  the  people,  and  their  will  is  expressed 
in  constitutions  and  laws, — ^in  constitutions  in 
the  mode  prescribed,  and  in  statutes  through 
the  legislature;  and,  if  the  law  is  in  harmony 
with  the  Federal  and  state  Constitutions,  it 
must  stand  until  the  lawmaking  power  changes 
it.  It  is  the  duty  of  the  court  to  interpret, 
construe,  expound,  and  apply  the  law,  whether 
it  be  expressed  in  Constitutions  or  in  statutes, 
or  whether  it  be  the  common  law.  But  courta 
have  not  been  intrusted  with  the  lawmaking 
power.  That  power  is  in  the  hands  of  another 
department  of  government.  The  supreme 
court  of  Massachusetts  in  the  case  of  dm.  v. 
Hamilton  Mfg.  Co. ,  held  that  a  law  declaring 
that  a  woman  should  not  be  employed  at  labor 
by  any  person,  firm,  or  corporation  in  any  man- 
ufacturing establishment  more  than  ten  hours 
in  any  one  day  except  in  certain  cases,  and  in 
no  cases  more  than  sixtv  hours  a  week,  was 
constitutional  and  valid.  In  deciding  the 
point  the  court  said:  *'It  does  not  forbid  any 
person,  firm,  or  corporation  from  employing 
as  many  persons  or  as  much  labor  as  such 
person,  firm,  or  corporation  may  desire;  nor 
does  it  forbid  any  person  to  work  as  many 
hours  a  day  or  a  week  as  he  chooses.  It 
merely  provides  that  ^an  einployment 
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which  the  legislature  has  evidently  deemed  to 
■ome  extent  dangerous  to  health,  do  woman 
shall  be  engaged  In  labor  more  than  ten  hours 
a  day  or  sixty  hours  a  week.  There  can  be  no 
doubt  tha^  such  legislation  may  be  maintained 
either  as  a  health  or  police  regulation,  if  it  were 
necesaary  to  resort  to  either  of  these  sources 
for  power.  This  principle  has  been  so  fre- 
quently recognized  in  this  commonwealth  that 
reference  to  tlie  decisions  is  unnecessary."  120 
Mass.  888.  In  the  case  of  Ritchie  v.  People, 
155  111.  98,  29  L.  R.  A.  79,  the  following  pro- 
▼iaion  of  a  statute  of  that  state  was  held  un- 
constitutional and  void:  "No  female  shall  be 
employed  in  any  factory  or  workshop  more 
than  eight  hours  in  any  one  day  or  forty-eight 
hours  in  an^  one  week."  Act  Juoe  17,  1898, 
§  5.  In  deciding  upon  the  law,  the  court  said 
that  the  police  power  of  the  state  enables  it  to 
promote  the  health,  comfort,  safety,  and  wel- 
fare of  society,  and  that  it  was  very  broad  and 
far  reaching,  but  that  it  was  not  without  its 
limltatioDS;  that  "legislative  acts  psssed  in  pur- 
suance of  it  must  not  be  in  conflict  with  the 
Con«'titution,  and  must  have  some  relation  to 
the  ends  sought  to  be  accomplished;  that  is  to 
say,  to  the  comfort,  welfare,  or  safety  of  soci- 
ety." And,  further  on,  the  court  also  said: 
*'But  the  police  power  of  the  state  can  only  be 
permitted  to  limit  or  abridge  such  a  funda- 
mental right  as  the  right  to  make  contracts, 
when  the  exercise  of  such  power  is  necessary 
to  promote  the  health,  comfort,  welfare,  or 
safety  of  society  or  the  public."  Just  preced- 
ing the  statement  of  this  proposition,  reference 
is  made  to  an  inference,  and  to  a  natural  law.: 
'*Tbere  is  no  reasonable  c round— at  least  none 
which  has  been  made  manifest  to  us  in  the  ar- 
guments of  counsel— for  flxing  upon  eiirht 
hours  in  one  day  as  the  limit  within  which 
woman  can  work  without  injury  to  her  phy- 
sique, and  bevond  which,  if  she  work,  injury 
will  necessarily  follow."  The  court  assumed 
a  very  wide  discretion  in  passing  upon  the  rea- 
sonableness and  appropriateness  of  the  law, 
which  it  pronounced  absolutely  void.  In 
Frarwr  v.  iWfe,  141  111.  171,  18  L.  R  A.  492, 
the  court  held  a  statute  unconstitutional  which 
made  it  unlawful  for  any  natural  or  legal  per- 
son, while  in  the  business  of  mining  or  manu- 
facturing, to  engage  or  be  interest^  in  keep- 
ing or  controlling  any  truck,  store,  shop,  or 
scheme  for  the  furnishing  of  supplies,  tools, 
clothing,  provisions,  or  groceries  to  employees. 
The  court  said  in  its  opinion  that,  "in  all  that 
relates  to  mining  and  manufacturing  wherein 
they  differ  from  other  branches  of  industry, 
we  recognize  the  supremacy  of  the  general  as- 
sembly to  determine  whether  any,  and  if  any 
what,  statutes  shall  be  enact<  d  for  their  welfare 
and  that  of  operatives  therein,  and  necessarily 
affecting  them  alone.    But  keeping  stores  and 

?;rocerie8,  or  supplies  of  tools,  clothing,  and 
ood,  by  whatever  name,  to  sell  to  laborers  in 
mines  and  manufactories,  is  entirely  independ- 
ent of  mining  and  manufacturing.'^  And  said, 
further,  that  it  did  not  regulate' the  duties  of 
employer  and  employees  in  respect  to  mining; 
that  it  imposed  disabilities  as  to  contracting  as 
to  tools,  clothing,  and  food,  matters  as  to 
which  all  laborers  in  every  other  branch  of  in- 
dustry are  permitted  to  contract  without  any 
restriction.  The  principal  objection  to  the  law 
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was  that  it  was  unequal.  The  court  said 
that  it  was  impossible,  under  the  police  power, 
that  what  is  lawful  if  done  by  A,  if  done  by  B 
can  be  a  misdemeanor,  the  circumstances  and 
conditions  being  the  same.  A  law  of  the  state 
of  New  York  to  improve  the  public  health  by 
prohibiting  the  manufacture  of  cigars  and  the 
preparation  of  tobacco  in  tenement  houses  in 
certain  cases  was  held  unconstitutional  by  the 
court  of  appeals.  While  the  act  professed  to 
be  a  health  law,  the  court  was  of  the  opinion 
that  it  was  not.  The  court  said:  'It  is  plain 
that  this  is  not  a  health  law,  and  that  it  has  no 
relation  whatever  to  the  public  health," — and 
for  1  hat  reason  held  it  of  no  effect.  Be  Jacobe, 
98  N.  Y.  98,  50  Am.  Rep.  686. 

We.  do  not  agree  with  defendant's  counsel 
that  the  business  of  mining  is  affected  with  a 
public  interest,  and  the  legislature  had  the 
power  to  pass  the  law  for  that  reason.  Mines 
are  used  by  private  persons  or  corporations, 
who  have  the  exclusive  use  and  control  of 
them,  as  a  farmer  may  own  his  farm,  and  have 
the  exclusive  use  and  control  of  it.  The  fact 
that  the  business  may  benefit  the  public  does 
not  give  the  public  any  interest  in  the  mine  or 
its  business,  or  affect  It  with  a  public  interest. 
It  is  not  like  the  railroad  business.  Such  prop- 
erty and  business  are  owned  by  a  private  cor- 
poration, but  the  use  of  the  road  is  in  the  pub- 
lic. Travelers  and  shippers  have  a  common 
right  to  use  the  road  for  such  purposes,  by 
pay  in  e  fares  or  freights.  The  same  may  tie 
said  of  similar  other  classes  of  business  affected 
with  a  public  use  and  interest.  On  this  point 
the  court  said,  in  the  last  cited  case:  ''Al- 
though the  legislature  may  declare  it  to  be 
public,  that  does  not  necessarily  determine  its 
character;  It  must  iu  fact  be  public,  and  if  it 
be  not,  no  legislative  flat  can  make  it  so."  Be 
Tovonsend,  89  N.  Y.  171;  Be  DeaneviUe  Geme- 
tery  Aeeo.  66  N.  Y.  569,  28  Am.  Kep.  86;  Be 
Eureka  Basin  Warehouse  db  Mfg.  Co.  96  K.  Y. 
42:  Bockweli  v.  faring,  35  N.  Y.  802.  But 
while  the  business  of  mining  may  not  be  af- 
fected with  a  public  interest,  the  legislature 
may  enact  laws  adapted  to  the  promotion  of 
the  health  and  safety  of  men  working  in  un- 
derground mines.  Whatever  difference  of 
opinion  may  exist  as  to  the  extent  and  bounda- 
ries of  the  police  power,  and  however  difficult 
it  may  be  to  render  a  satisfactory  dctinition  of 
it,  there  seems  to  be  no  doubt  that  it  does  exist 
to  the  protection  of  the  lives,  health,  and  prop- 
erty of  the  citizens,  and  to  the  preservation  of 
good  order  and  the  public  good.  Tne  lecrisla- 
lure  cannot,  by  any  contract,  divert  iisHf  of 
the  power  to  provide  for  these  objects.  They 
belong  emphatically  to  that  class  of  objects 
which  demand  the  application  of  the  maxim, 
salus  papuli  suprema  lex;  and  they  are  to  be 
attained  and  provided  for  by  such  appropriate 
means  as  the  legislative  discretion  may  devise. 
That  discretion  can  no  more  be  bargained 
away  than  the  power  itself.  Boston  Beer  Co. 
V.  Massachusetts,  97  U.  8.  25,  24  L.  ed.  989. 

The  section  of  the  statute  whose  constitu- 
tionality is  involved  in  this  case  includes  all 
employees  and  employers  engaged  in  working 
underground  mines.  None  are  omitted  who 
may  be  subject  to  the  peculiar  conditions  that 
attend  such  mining.  The  provision  of  the 
slate  Constitution  quoted  makes  it^e  dntv  of 
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the  kgislature  to  "pun  laws  to  provide  for  the 
beahh  and  safety  of  employeea  In  factories, 
smelters,  and  miDes."  Ado  ve  are  oot  au- 
thorized to  hold  that  the  law  in  question  is  not 
calculated  and  adapted  in  any  degree  to  pro- 
mote the  health  and  safety  of  persons  working 
in  mines  and  smelters.  Were  we  to  do  so,  and 
declare  it  void,  we  would  usurp  the  powers  in- 
trusted by  the  Constitution  to  the  lawmaking 
power. 

TJie  discharge  of  the  petitioner  in  denied,  and 
he  is  remanded  to  the  custody  of  the  sheriff 
named,  until  discharged  according  to  law. 

Bartob  and  Miner,  JJ.,  concur. 

Affirmed  in  U.  S.  Supreme  Court,  Feb.  28, 
1898. 


STATE  of  Utah 

t?. 

Albert  F.  HOLDEN. 

(14  Utah,  96.) 

(Affirmed  In  169  U.  S.  366,  42  L.  ed.  780.) 

*Helcl,  that  aeetlon  8,  p.  8 19,  Sera.  Iaws 
1696*  under  whfoh  defendant  was  cunvtcted.  Is 
not  UDCODStitutlonal;  and  the  section  is  up. 
held  on  grounds  aimiiur  to  those  siated  in  the 
opinion  renoered  in  the  case  of  Holden  v.  Hardy 
(decided  at  tbe  present  term)  (Utati)  anu^  lOS. 

(Koyember  U,  18(16.) 

APPLICATION  by  defendant  for  a  writ  of 
habeas  corpus  to  procure  his  release  from 
custody  to  which  he  had  been  committed  for 
al leered  violation  of  the  statute  regulating  the 
hours  of  employment  in  smelling  works.  4p- 
plication  denied. 

The  facts  are  stated  in  the  opinion. 

Meeer*,  Marshal  ft  Royle,  Dickson, 
Ellis,  ft  Ellis,  and  Bennett,  Harkness, 
Howat,  ft  Bradley,  for  petitioner: 

The  act  is  in  yioladon  of  g  7,  art.  1,  of  the 
Constitution  of  this  state. 

Sec.  7,  art.  1.  No  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of 
law. 

It  is  also  in  violation  of  ^  1,  art.  14,  of  the 
Constitution  of  the  United  States. 

By  tbe  law  of  the  land  is  most  clearly  in- 
tended the  general  ;law;  a  law  which  hears 
before  it  condemns,  which  proceeds  upon  in- 
quiry, and  renders  Judgment  only  after  trial. 
The  meaning  is,  that  every  citizen  shall  hoM 
his  life,  liberty,  property,  and  immunities,  un- 
der the  protection  of  the  general  rules  which 
govern  society.  Everything  which  may  pass 
under  the  form  of  an  enactment  is  not,  there- 
fore, to  bo  considered  the  law  of  the  land. 

Dartmouth  College  v.  Woodtoard,  17  U.  S.  i 
Wheat,  519,  4  L.  ed.  680;  Cooley,  Const.  Lim. 
p.  ^53. 

The  privilege  of  contracting  is  both  a  liberty 
and  a  property  risht.  , 

FYorer  v.  People,  141  111.  171.  16  L.  R.  A, 
492:  Ramsey^.  PeopU,  142  111.  880,  17 L.  R.  A. 
853;  Cooley,  Const.  Lim.  p.  484, 

Laws  which  are  designed    to  regulate   the 

*HeadDOte  by  Zaje?e.  Cb.  J. 

Note.— See  case  of  Holden  v.  Hardy  (Utah)  ante^ 
108,  and  footnote  thereto. 
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See  also  37  L.  R.  A.  103;  45  L.  R. 


terms  of  hiring  in  strictly  private  employ- 
ments are  unconstitutional,  because  they  oper- 
ate as  an  interference  with  one's  natural  liberty, 
in  a  case  in  which  there  is  no  trespass  upon 
private  right,  and  no  threatening  injury  to  tbe 
public. 

Tiedeman,  Pol.  Power,  §  178:  Potters 
Dwarr.  Stat.  p.  458;  Ritchie  v.  People,  155  III. 
101 ,  29  L.  R  A.  79;  QodeharUe  v.  Wigeman,  118 
Pa.  437. 

The  proposed  law  is  class  legislation. 

State  V.  Loomis,  115  Mo.  807,  21  L.  R.  A.  789; 
PeopU,  Manhattan  Sav,  InsL,^.  (His,  90  N.  Y. 
48;  State  v.  QoodwiU,  88  W.  Va.  179,  6  L.  R. 

A.  621;  SlaU  v.  Fire  Greek  Coal  db  C.  Co.  33 
W.  Va.  188.  6  L.  R.  A.  859.  Com.  v.  Perry, 
155  Mass.  117,  14  L.  R.  A.  825:  MiUett  v. 
PeojOe,  117  111.  294,  57  Am.  Rep.  869;  Frorer 
V.  People,  141  111.  171,  16  L.  R.  A.  492;  Rngio 
V.  StaU,  86  Tenn.  272;  RraceviUe  Coal  Co,  v. 
People,  147  Rl.  66,  22  L.  R.  A.  840;  Eden 
V.  People,  161  ni.  296.  32  L.  R.  A.  650;  ^ 
Eight-Hour  Law,  21  Colo.  29;  Re  House  BiU 
No,  107,  21  Colo.  82;  Qodeliarles  v.  Wigeman, 
113  Pa.  481;  Low  v.  Bees  Printing  Co.  41  Neb. 
127,  24L.  R  A.  702;  Ramsey  v.  People,  142  111. 
380, 17  L.  R.  A.  853. 

In  Ek  parU  Kubaek,  86  Cal.  274,  9  L.  R.  A. 
482.  an  ordinance  of  the  city  of  Los  Angeles, 
makinff  it  a  misdemeaoor  for  any  contractor 
to  employ  any  person  to  work  more  than  eight 
hours  a  day,  when  the  work  was  to  be  per- 
formed under  any  contract  with  tbe  city,  was 
held  to  be  uoconstitutiooal  and  void. 

Low  V.  Re^  Pnnting  Co.  41  Neb.  127,  24  L. 

B.  A.  702;  ReJac^.  89  N.  T.  98, 50  Am.  Rep. 
636;  Re  House  Bill  No.  tOS.  21  Colo.  27;  Ijeep 
V.  St.  Louis,  L  M.  dtS.  R.Co.f^  Ark.  407. 23  L. 
R.  A.  264;  State  v.  Loomis,  115  Mo.  807,  21  L. 
R.  A.  789;  Shatier  v.  Pennsylvania  Go,  71  Fed. 
Rep.  986:  State  v.  Julow,  129  Mo.  163, 29  L.  R. 
A.  257. 

Messrs.  Charles  S.  VariaA  and  O.  W. 
Powers*  with  Mr.  A.  C.  Blahop,  Attorney 
General,  contra: 

The  court  will  assume  the  law  was  intended 
to  promote  ends  within  the  scope  of  legislative 
authority. 

People,  Nechamcus,  v.  Warden  of  City  Pris- 
on. 144  N.  Y;  529.  27  L.  R.  A.  718. 

There  is  nothing  new  in  this  class  of  legisla- 
tion. Its  scope  is  well  understood  and  defined. 
The  principle  of  its  power  and  enforcement  is 
precisely  the  same  with  that  underlying  Sun- 
day laws. 

Laws  setting  aside  Sunday  as  a  day  of  rest 
are  upheld,  oot  from  any  right  6t  tbe  govern- 
ment to  legislate  for  the  promotion  of  relicioas 
observances,  but  from  its  right  to  protect  all 
persons  from  the  physical  and  moral  debase- 
ment which  comes  from  uninterrupted  labor. 

Soon  Hingy.  Crowley,  113  U.  S.  709,  28  L. 
ed.  1147;  Barhier  v.  Connolly,  113  U.  8.  80, 
28  L.  ed.  924. 

All  rights  have  been  held  subject  to  the 
police  power  of  a  state,  and  if  the  public  safety 
or  public  morals  require  the  discontinuance  of 
any  manufacture  or  traffic  the  legislature  may 
provide  for  its  discontinuance,  notwithstanci- 
ing  individuals  or  corporation  may  thereby 
suffer  inconvenience. 

Prentice,  Pol.  Powers,  pp.  15,  16. 

In  Alabama  there  is  a  statute  makbig  it  as- 
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Uwfal,  within  oertain  counties,  to  transport 
or  move,  after  sunset  and  before  sunrise  of  the 
succeeding  day,  anj  cotton  in  the  seed,  but 
permitting  tue  owners  or  purchasers  to  remove 
ft  to  a  place  of  storage,  which  is  held  constitu- 
tional. 

Davis  Y.  State,  (18  Ala.  58, 44  Am.  Rep.  128; 
Budd  V.  yeu)  York,  148  U.  S.  580,  86  L.  ed. 
254.  See  Feopie  v.  £Swer,  47  N.  Y.  8.  R  601, 
on  appeal.  141  N.  T.  129.  25  L.  R.  A.  794; 
Peopie,  Ntfhameui,  ▼.  Warden  of  City  Prieon, 
144  N.  Y.  529,  27  L.  R.  A.  718;  Baeton  Beer 
O*.  Y.  MauaehuuetU,  97  U.  S.  82,  24  L.  ed. 
991:  PeopUY.  BeiUt,  99  Mich.  151,  22  L.  R. 
A.  696;  Com.  y.  BamiUon  Mfg.  Co.  120  Mass. 

>ince  1888  a  somewhat  restricted  riicht  of 
eminent  domain  has  attached  by  legislatiYC 
grant  to  the  business  of  mining. 

C.  L.  I^g  8841  et  eeg.;  Laws  1890.  pp.  87-^. 

Id  express  terms  minine  and  milling  (smelt- 
ing) ores  were  declared  to  he  for  the  public  use, 
and  the  right  of  eminent  domain  granted. 

Laws  1896.  p.  816. 

The  Yalidity  of  similar  legislation  is  estab- 
lished by  decisions  in  a  neigh l>orlng  state. 

Dayton  Gold  db  8.  Min.  Co.  y.  Seawell,  11 
Kev.  894;  Oterman  Silver  Jiin.  Co,  y.  Corcoran, 
15  NeY.  148. 

The  mine  and  mill  owners  have  sought  and 
obtained  a  legislative  declaration  that  their 
business  was  for  the  public  use,  with  the  ac- 
companying right  of  eminent  domain.  They 
are  within  reasonable  legislative  control,  in 
the  exercise  of  occupations  claimed  to  be,  and 
by  legislative  act  declared  to  be,  affected  with 
a  public  use. 

Mann  v.  JUinoie.  94  U.  8.  118,  24  L.  ed. 
77;  Budd  Y.  New  York,  148  U.  8.  517,  86  L. 
ed.  247.  4  Inters.  Com.  Rep.  45. 

The  grant  of  special  privileges,  [and  particu- 
larly of  the  right  to  exercise  the  state's  right 
of  eminent  donuin,  subjects  the  business  to 
Jegislative  control. 

Georgia  R  d  Bkg.  Co.  y.  Smith,  128  U.  8. 
11%.  82  L.  ed.  880. 

Meure,  Chmrimm  J.  P^ne^  and  J.  H* 
Miirplijr»  also  contra: 

Where  the  constitutionality  of  a  statute  is 
questioned  the  presumption  always  exisu  in 
faYor  of  the  validity  of  the  law  until  its  un- 
constitutionality is  shown  clearly  and  beyond 
doubt,  and  if  there  be  a  doubt  in  the  mind  of 
the  court  it  most  be  determined  in  favor  of 
the  validitv  of  the  statute. 

Erie  db  'N.  B.  R.  Co,  y.  Oaeey,  26  Pa.  287; 
PouteU  Y.  Com,  114  Pa.  270,  60  Am.  Rep.  850; 
StaU  Y.  Peel  Splint  Coal  Co.  86  W.  Va.  885, 
17  L.  R.  A.  885;  Munn  v.  lUinoie,  94  U.  8. 
128, 24  L.  ed.  88:  Penneylvania  B.  Co.  v.  Rilh 
lei,  66  Pa.  164,  5  Am.  Rep.  860;  University  of 
California  y.  Bernard,  57  Cal.  612;  Sinking 
Fund  Cases.  99  U.  8.  718.  25  L.  ed.  501;  Sftarp- 
leu  Y.  Philadelphia,  21  Pa.  147,  69  Am.  Dec. 
782;  StaU  Y.  Ah  Chew.  16  Nev.  50,  40  Am. 
Rep.  490;  Bleteher  v.  Peck,  10  U.  8.  6  Cranch, 
87,  8  L.  ed.  162;  Ah  Lim  y.  Territory,  1 
Wash.  159, 9  L.  R.  A.  895;  Stnte  v.  Addington, 
77  Mo.  110;  ^47r^,  Barris,  y.  LaughUn,  75  Mo. 
147;  I.MP  Y.  St.  Louis,  L  M.  dk  S,  R.  Co,  58 
Ark.  414,  28  L.  a  A.  264;  Newland  y.  Marsh, 
19  111.  885. 

That  the  law  may  seem  unreasonable,  op- 
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pressive,  or  absurd,  or  that  there  may  be  ob- 
jection to  its  policy,  are  not  questions  for 
Judicial  inquiry.  It  must  be  in  direct  con- 
flict with  some  expressed  prohibition  of  the 
Constitution. 

Cooley,  Const.  Lim.  164;  Pattison  v.  Yuba 
Countjf  isupern.  13  Cal.  175;  Leonard  y.  Wise- 
man, 81  Md.  201 ;  Com, ,  Dysart,  v.  JT  Williams, 
11  Pa.  61;  Dovis  v.  State,  8  Lea,  876;  Wil- 
liams V.  Cammack,  27  Miss.  209,  61  Am.  Dec. 
5i)8;  M  Lim  y.  Territory,  1  Wash.  162,  9  L. 
R.  A.  895. 

Due  process  of  law  undoubtedly  means,  in 
the  due  course  of  legal  proceedings  according 
to  the  rules  and  forms  which  have  been  estab- 
lished for  the  protection  of  private  rights. 

Westetvat  Y.  Gregg,  12  N.  Y.  209.  62  Am. 
Dec.  160;  Davidson  y.  New  Orleans,  96  U.  8. 
108,  24  L.  ed.  619. 

Legislation  is  not  open  to  the  charge  of  de- 
priving one  of  his  rights  without  due  process 
of  law.  if  it  be  seneral  in  its  operation  upon 
the  subjects  to  which  it  relates. 

Dent  Y.  West  Virginia,  129  U.  8.  124,  82 
L.  ed.  626:  Missouri  P.  B.  Co.  y.  Humes, 
115  U.  8.  512,  29  L.  ed.  468;  Re  Brosnahan, 
18  Fed.  Rep.  67. 

Under  the  powers  inherent  in  every  sover- 
eignty, a  government  may  regulate  the  con- 
duct of  its  citizens  toward  each  other,  and« 
when  necessary  for  the  public  good,  the  man- 
ner in  which  each  shall  use  his  property. 

Munn  v.  Blinois,  94  U.  8.  118,  24  L.  ed. 
77;  PeopU  y.  Budd,  117  N.  Y.  14.  5  L.  R.  A. 
559. 

It  is  a  bold  assertion  at  this  day  that  there  is 
anything  in  the  state  or  United  States  Consti- 
tution conflicting  with  or  setting  bounds  upon 
the  legislative  discretion  or  action  in  directing 
how.  when,  and  where  a  trade  shall  l>e  con- 
ducted in  articles  intimately  connected  with 
the  public  morals  or  public  safety  or  public 
prosperity,  or  indeed  to  prohibit  and  suppress 
such  traffic  altogether  if  deemed  essential  to 
effect  those  great  ends  of  good  government. 

Metropolitan  Board  of  Excise  v.  Barrie,  84 
N.  Y.  666;  StaU  v.  Ah  Chew,  16  Nev.  50.  40 
Am.  Rep.  488:  Com.  v.    Alger,  7  Cush.  68. 

The  14th  Amendment  created  no  new  rights 
whatever. 

18  Am.  &Eng.  Enc.  Law,  p.  755;  Barbierv. 
ConnoUy,  118  U.  8.  27.  28  L.  ed.  923;  United 
States  V.  Crvikshank,  92  U.  8.  542,  28  L.  ed. 
588;  SlaughUr- House  Cases,  88  U.  8.  16  Wall. 
86.  21  L.  ed.  394;  Mugler  v.  Kansas,  123 
Q.  8.  683.  81  L.  ed.  205;  BuUhers^  Union  S.  H, 
A  i.  S.  L.  Co.  Y.  Crescent  City  L.  S.  L.  A  S, 
B,  Co.  Ill  U.  8.  746.  28  L.  ed.  585;  Stone  v. 
Misstssippi,  Harris,  101  U.  8.  814,  25  L.  ed. 
1079;  New  Orleans  Qaslight  Co,  v.  Louisiana 
Light  dkH.P.db  Mfg.  Co.  115  U.  8.  650.  28 
L.  ed.  516;  Boston  Beer  Co.  v.  Massaehus^tis, 
97  U.  8.  25,  24  L.  ed.  989;  Patterson  v.  Ken- 
tucky,97  U.8.  501, 24  L.  ed.  1 115:  NovlhwesUrn 
Fertilizing  Co.  y.  Hyde  Park,  97  U.  8.  659, 
24L.  ed.  1086;  PoweUv.  Pennsylvania,  127  U. 
8.  678,  32  L.  ed.  253;  StaU  v.  Peel  Splint  Coal 
Co,  86  W.  Va.  826, 17  L.  R.  A.  885. 

Before  the  adoption  of  the  14lh  Amend- 
ment the  sole  right  of  the  state  to  regulate  its 
internal  trade,  etc.,  in  the  exercise  of  the  po- 
lic  power  i«  recognized. 

License  lar  Cases,  72  U.  8.  6  Wall.  462,48 
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L.  ed.  497;  United  States  ▼.  DeWiti,  78  U.  S. 
9  Wall.  41,  19  L.  ed.  598;  Om.  v.  Alger,  7 
Cush.  68;  Ex  parte  Smith,  %^  CrI.  710;  Ah  Urn 
V.  Territory,  1  Wash.  ie4,  9  L.  R.  A.  895; 
New  Tark  v.  Miln,  86  U.  8. 11  Pet.  189,  9  L. 
ed.  662;  Dent  ▼.  TTwt  Virginia,  129  U.  8.  124, 
82  L.  ed.  626. 

Courts  have  upheld  statates  regulatinir  and 
many  times  probiblting  the  use  of  private  prop- 
erly, in  this  exercise  of  the  police  power. 

Com,  V.  Bawifton  Mfp.  Co.  120  Mass.  888; 
Ah  Lim  V.  Territory,  1  Wash.  164,  9  L.  R.  A. 
895:  StaU  v.  Ah  Chew,  16  Nev.  50,  40  Am. 
Rep.  488;  Ex  parU  Delaney,  48  Cal.  478:  Bey- 
noidt  V.  United  States,  98  U.  8. 145,  25  L.  ed. 
244:  PomU  ▼.  Com.  114  Pa.  265, 127  U.S.  678, 
82  L.  ed.  258:  StaU  v.  Addington,  77  Mo.  110; 
Com,  V.  Waite,  11  Allen,  2tJ4.  87  Am.  Dec. 
711:  Woods  V.  State,  86  Ark.  36.  88  Am.  Rep. 
22;  State  v.  MvgUr,  29  Kan.  252,  44  Am.  Rep. 
684:  Mvgler  v.  Kansas,  123  U.  8.  628,  81  L. 
ed.  205;  Bartemeyerv,  Iowa,  86  U.  S.  18  Wall. 
129.  21  L.  ed.  929;  Boston  Beer  Co.  y.  Massa- 
ehvseiU,  97  U.  8.  25,  24  L.  ed.  989;  Budd  ▼. 
New  York,  148  U.  8.  517.  86  L.  ed.  247,  4 
Inters.  Com.  Rep.  45:  Munn  ▼.  lUinois,  94 
U.  8.  113.  24  L.  ed.  77;  Hawthorne  v.  Peo- 
ple, 109  lU.  802.  50  Am.  Rep.  610;  Barbiery. 
Omnolly.  118  U.  8.  27,  28  L.  ed.  928;  Soon 
Bing  v.  Crowley,  118  U.  8.  708.  28  L.  ed.  1145; 
Bavis  Y.  State,  68  Ala.  58.  44  Am.  Rep.  128. 

The  law  is  uniform  and  acts  alike  on  all 
who  are  now  engaged  or  may  engage  in  the 
industry  of  mining,  and  is  not  class  legisla- 
tion. 

Budd  V.  New  York,  148  U.  8.  517,  86  L.  ed. 
247.  4  Inters.  Com.  Rep.  45;  StaU  v.  Peel 
JMint  Coal  Co,  86  W.  Va.  882,  17  L.  R.  A. 
885:  Brimm  y.  Jones,  11  Utah.  200,  29  L.  R. 
A.  97;  8  Am.  &  Eng.  £dc.  Law,  p.  697;  Me- 
Aunich  V.  Mississippi  db  M,  R.  B,  Co,  20  Iowa, 
888;  Cordova  v.  Hnte,  6  Tex.  App.  207;  Lake 
V.  State,  Palmer,  18  Pla.  501;  Bent  ▼.  West 
VirginiaA2d  U.  8.  124,  82  L.  ed.  626;  Leep  v. 
St.  Louis,  L  M,d8.B,Co.58  Ark.  407, 28 
L.  R.  A.  264. 

Zajiet  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  coDvicted  of  a  violation 
of  g  2  of  *'An  Act  Regulating  the  Hours  of 
Employment  in  Underground  Mines,  and  in 
Smelters  and  Ore  Reduction  Works,"  as  fol- 
lows: 

*'Sec.  1.  Theperiodof  employment  of  work- 
ing men  in  all  underground  mines  or  workings 
shall  be  eight  (8)  hours  per  day,  except  in  cases 
of  emergency,  where  life  or  property  is  in  im- 
minent danger. 

"8ec.  2.  The  period  of  employment  of 
working  men  in  smelters  and  all  other  institu- 
tions for  the  reduction  or  refining  of  ores  or 
metals  shall  be  eight  (8)  hours  per  day,  except 
in  cases  of  emergency,  where  life  or  property 
is  in  imminent  danger.  * 

"Sec.  8.  Any  person,  body  corporate,  agent, 
manager,  or  employer,  who  shall  violate  any 
of  the  provisions  of  $^  1  and  2  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor." 

Sess.  Laws  1896,  p.  219. 

This  case  is  analogous  to  the  case  of  Bolden 
▼.  Bardy  (decided  at  this  term)  (Utah)  ante, 
108,  except  that  the  defendant  in  that  case 
87  L.  R  A. 


was  convicted  of  a  violation  of  the  Ist  jiection 
of  the  above  act,  in  employing  a  workingman 
in  underground  mining  more  tbiyi  eight  hours 
per  day.  and  the  conviction'in  this  one  was  for 
the  employment  of  one  William  Hooley,  in  faia 
concen'rafing  mill,  for  the  reduction  of  ores, 
more  than  eight  hours  per  day.  The  con- 
diiioDS  with  respect  to  health  of  laborers  in 
underground  mines  doubtless  differ  from  those 
in  which  they  labor  in  smelters  and  other  re^ 
duciion  works  on  the  surface.  Unqu«'Stion- 
ably,  the  atmospheric  and  other  conditions  in 
mines  and  reduction  works  differ.  Poisonous 
gases,  dust,  and  impalpable  substances  arise 
and  float  in  the  air  in  stamp  mills,  smellers, 
and  other  works  in  which  ores  containing  met- 
als, combined  witb  arsenic  or  other  pciUonous 
elements  or  agencies,  are  treated,  reduced,  and 
refined;  and  there  can  be  no  doubt  that  pro- 
longed effort  day  after  dav,  subject  to  such 
conditions  and  agencies,  will  produce  morMd. 
noxious,  and  often  deadly  effects  in  the  human 
system.  8ome  organisms  and  systems  will  re- 
sist and  endure  such  conditions  and  effects 
longer  than  others.  It  may  be  said  that  labor 
in  such  conditions  must  be  performed.  Grant- 
ing that,  the  period  of  labor  each  day  should 
be  of  a  reasonable  length.  Twelve  hours  per 
day  would  be  less  injurious  than  fourteen,  ten 
than  twelve,  and  eight  than  ten.  The  legisla- 
ture has  named  eight.  Such  a  period  was 
deemed  reasonable. 

The  people  of  the  state,  In  their  Constitution, 
made  it  mandatory  upon  the  legislature  to 
**pa88  laws  to  provide  for  the  health  and  the 
safety  of  the  employees  in  factories,  smelters, 
and  mines."  Const,  art.  16,  §  6.  We  do 
not  feel  authorized  to  hold  that  the  statute 
quoted  was  not  designed,  calculated,  and 
adapted  to  promote  the  health  of  the  class  of 
men  who  labor  in  smelters  and  other  works 
for  the  reduction  and  treatment  of  ores.  Nor 
can  we  say  that  the  law  conflicts  with  any 
provision  of  the  Constitution  of  the  United 
States.  Nor  do  we  wish  to  be  understood  as 
intimating  that  the  power  to  pass  the  law  does 
not  exist  in  the  police  powers  of  the  state. 
The  authority  to  pass  laws  calculated  and 
adapted  to  ihe  promotion  of  the  health,  safety, 
or  comfort  of  the  people,  and  to  secure  the 
good  order  of  society,  and  the  general  welfare, 
undoubtedly  is  found  in  such  police  powers. 
The  law  in  question  is  confined  to  the  protec- 
tion of  that  class  of  people  engaged  in  labor 
in  underground  mines,  and  in  smelters  and 
other  works  wherein  ores  are  reduced  and  re- 
fined. This  law  applies  only  to  the  claases 
subjected  by  their  employment  to  the  peculiar 
conditions  and  effects  attending  underground 
mining  and  work  in  smelters,  and  other  works 
for  the  reduction  and  refining  of  ores.  There- 
fore it  is  not  necessary  to  discuss  or  decide 
whether  the  legislature  can  fix  the  hours  of 
labor  in  other  employments.  Though  reason- 
able doubts  may  exist  as  to  the  power  of  the 
legislature  to  pass  a  law,  or  as  to  whether 
the  law  is  calculated  or  adapted  to  promote  the 
health,  safety,  or  comfort  of  the  people,  or  to 
secure  good  order,  or  promote  the  general  wel- 
fare, we  must  resolve  them  in  favor  of  the 
right  of  that  department  of  government 

For  a  more  extended  consideration  of  the 
questions  raised  by  the  asdgnments  of  errors 
igitized  by  V 


18W. 


Btatb  y.  Holdbh. 


in 


Id  tbte  case,  tbe  opinion  filed  In  tbe  ca^e  be- 
tweetf  Ibe  iamc  parties  (ante,  108)  i«  referred 
to.    Tbat  case  we  now  reaffirm  as  governing 
this  one. 
T^e  application  for  the  diteharge  of  the  de- 


fendant U  denied,  and  be  is  remanded  to  tbe 
custody  of  the  sheriff,  until  released  in  pur- 
suance of  law. 

Barteh  and  Mln^r*  JJ.,  concur. 
Affirmed  in  U.  S.  Supreme  Court,  Feb.  28. 
1898. 


WASHINGTON   SUPREME  COURT. 


STATE  of  Washington,  ex  rel.    AM8TER- 
DAMSCH  TRUSTEES  KANTOOR, 

V. 

SUPERIOR     COURT      OP      SPOKANE 
COUNTY  et  al. 

a5  Wash.  668.) 

1«  Tbe  power  to  lasiie  writs  of  proliibl- 
tion  is  not  confined  to  oases  when  It  is  necessary 
to  tbe  ezerdee  of  appellate  power,  by  a  conscf tu- 
tlooal  provision  iriving  tbe  court  power  to  issue 
SQcb  writs  "and  all  other  writs  necessary  and 
proper  to  tbe  complete  exercise  of  Its  appellate 
and  revisory  Jurisdiction.** 

8*  There  Is  no  power  to  appoint  a  re- 
eeiTer  before  trial  and  judgment  in  a  pro- 
ceeding on  behalf  of  tbe  state  under  Code,  {  689. 
to  compel  persons  who  are  acting  as  a  corpora- 
tion without  authority  to  desist  from  doing  so. 

8.  Patting  in  issue  the  eorporate  exist- 
ence of  relator*  at  whose  instance  an  alter- 
native writ  of  prohibition  has  been  issued  to  pre- 
rent  a  receivership  illegally  instituted  over 
another  corporation  from  kieing  extended  over 
property  which  was  transferred  by  the  latter 
corporation  to  relator,  is  not  sufficient  to  affect 
tbe  force  of  the  writ,  since  relator,  although  only 
a  dtfaelo  corporation,  is  entitled  to  possession  of 
ns  property  until  deprived  of  it  by  a  proper  pro- 
ceeding. 

(November  80,  1896.) 

APPLICATION  for  a  writ  of  prohibition  to 
prevent  respoodeDt  from  extending  a  re- 
ceivership over  relator's  property.     Granted. 

Tbe  facts  are  stated  in  the  opinion. 

Meeere.  BInkley*  Taylor,  ft  McLsbren, 
aod  Graves,  Wolf,  ft  Oraves  for  relator. 

Meeere,  Cjvns  Happy  and  W.  T.  Bird- 
sail,  v?ith  MeetTS.  William  H.  PInmmer 
and  Samnel  B.  Stem,  for  defendaots: 

Prohibition  will  not  lie.  The  law  does  not 
confer  Jurisdiction  upon  this  court. 

Tbe  Constitution,  art.  6.  p  4.  provides  that 
'*the  supreme  court  shall  have  power  to  issue 
writs  of  .  .  .  prohibition  .  .  .  aod  all 
other  writs  necessary  and  proper  to  the  com- 
plete exercise  of  its  appellate  and  revisory  Ju- 
risdiction." 

The  word  "apf)ellate,"  as  used,  is  riefloed  by 
Judge  Story  to  mean  "revise."  "Revise"  is 
defined  by  Webster  to  mean  **to  review,  to  re- 
examine; to  look  over  with  care  for  correction; 
as,  to  revise  a  writing. "  The  word  "review" 
is  always  used  as  the  act  of  the  appellate  court 
on  appeai. 

Saueen  ▼.  Bammand,  18  B.  Mon.  672;  JSx 
parU  Gordon,  66  U.  8.  1  Black,  503,  17  L.  ed. 


184;  American  Constr.  Ch.  v.  Jaekeonmlle,  7* 
<fc  K.  W.  7?.  Go.  148  D.  S.  872,  87  L.  ed.  486: 

Article  4  provides  that  "the  superior  cour? 
shall  also  have  original  jurisdiction  in  al 
cases  nud  of  all  proc^iogs  in  which  jurisdic' 
lion  shall  not  have  been  vested  exclusively  in 
some  other  court.  .  .  .  Haid  courts  and 
their  judges  shall  have  power  to  issue  writs  of 
mandamus,  quo  warranto  ...  on  peti- 
tion by  or  on  behalf  of  any  person." 

The  superior  court  has  exclusive  Jurisdiction 
of  the  proceedings  it  is  now  sought  to  prohibit. 

The  defendant  must  either  di«^claim  or  Jus- 
tify.   Tbe  state  is  "bound  to  show  nothing." 

Ang.  &  A.  Corp.  §  756;  P^pU,  Atty.  Gen,, 
V.  UUca  Ine.  Co.  16  Johns.  868,  8  Am.  Dec 
248. 

Bv  the  rules  of  the  common  law  the  filing  of 
the  information  forfeits  the  franchise. 

There  is  no  provision  of  the  Code  which 
makes  such  act  "incompatible  with  the  in- 
stitutions and  conditions  of   society  in  this 
state"  or  "inconsistent   with  the  Constitution 
and  laws  " 

Ang.  &  A.  Corp.  §  745;  People,  New  York, 
V.  MehUt,  79  N.  Y.  591;  People  v.  Conover,  6 
Abb.  Pr.  220;  People  v.  Bruff,  9  Abb.  N.  C. 
158:  Keeter  v.  Brooklyn  BUet.  R,  Co,  9  Abb.  N. 
C.  166. 

A  court  of  equity  cannot  appoint  a  receiver, 
even  of  its  own  motion,  in  an  ordinary  equity 
action  pendente  litehtid,  without  notice. 

Slate  y.  West  Wieconnin  R  Co.  84  Wis.  197. 

Tbe  relator  has  failed  to  do  the  acts  neces- 
sary to  bring  tbe  defendant  fairly  and  decently 
within  the  jurisdiction  of  this  court,  and  for 
tbat  reason,  if  for  no  other,  in  view  of  the 
facts,  the  writ  should  be  denied  with  costs. 

People,  Smith,  v.  Columbia  Common  Pleoi 
Judges,  8  How.  Pr.  80 

The  relator  is  a  stranger  to  the  record. 

The  appointment  of  a  receiver  deprives  no 
person  of  property  without  due  process  of  law, 
—and  this  stranger  has  made  no  case  showing 
any  application  to  the  superior  court,  and  » 
not  entitled  to  be  heard  here.   . 

Harrisy.Brooker,SWMh.ldS;  SlaU,Nookeaek 
R'wr  Boom  Co.,  v.  Whatcom  County  Super.  Ct, 
2  Wash.  9;  Thomson  y.  Traey,  60  N.  T.  81. 

The  answer  raises  questions  which  make  it 
absolutely  essential  for  this  court,  if  it  seeiss  to 
extend  its  prohibitive  Jurisdiction  to  this  case, 
to  prejudge  one  of  the  most  delicate  legal  ques- 
tions tbat  has  ever  come  before  it,  and  such 
prejudgment  would  necessarily  prejudice 
courts,  suitors,  and  claimants  in  other  action! 
now  pending  and  untried. 


Kon.— As  to  the  power  to  appoint  receivers  of  I  to  Supreme  Sitting,  O.  of  I.  H.  v.  Baker  (Ind.)  80  L. 
eorpomtions  when  no  other  relief  Is  asked,  see  note  \  R.  A.  210. 
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Not., 


This  qnestion  b  the  status  of  the  alleged  re- 
lator, its  alleged  corporate  existence,  and  the 
riffhts  to, representation  in  the  courts  of  this 
state. 

That  has  never  been  done  up  to  this  time 
and  it  would  establish  a  most  dangerous  pre- 
cedent to  now  institute  such  an  inquiry  collat- 
erally by  the  appellate  jiirisdiction. 

State,  Ounderton,  ▼.  King  County  Super.  Ct, 
13  Wash.  226;  ><ate,  Sehwnbacher,  v.  King 
County  Super,  a.  18  Wash.  688. 

The  superior  court  has  not  exceeded  its  ju- 
risdiction or  abused  its  discretion  or  proceeded 
iu  other  than  in  a  lawful  and  commendable 
manner. 

Thomson  v.  Tracy,  60  N.  Y:  81;  People.  New 
York.  V.  NichoU,  79  N.  Y.  591;  Daniel  v. 
»mith.  64  Cal.  846;  State,  Oardner,  v.  Yakima 
County  Super.  Ct.  9  Wash.  807;  State  T.  Spo- 
kane  County  Super.  Ot,  8  Wash.  591;  iyt^ite  y. 
lAinghome,  8  Wash.  447;  Harris  ▼.  Brooker,  8 
Wash.  188:  Stale  v.  King  County  Super.  Ct.  6 
Wash.  112;  Slate,  Hunt,  y.  Chehalis  County 
Super.  Ct.  8  Wash.  218,  25  L.  R.  A.  854; 
North  Yakima,  Whifson.  ▼.  King  County  Super. 
Ct.  4  Wash.  655;  Stats  y.  Jefferson  County 
Super.  Ct.  8  Wash.  696;  State,  Nooksaek  Eiver 
Boom  Co..  y.  Whatcom  County  Super.  Ct.  2 
Wash.  9;  State,  Dodge,  y.  Langhorne,  12  Wash. 
588;  btate,  Meeker,  y.  King  County  Super.  Ct. 
18  Wash.  677;  State,  Sehwabaeher,  y.  King 
County  Super.  Ct.  11  Wash.  68;  State,  Bald- 
win, y.  King  County  Super.  Ct.  11  Wash.  Ill; 
J!>tnte,  Dooly,  y.  Walla  Walla  County  Super. 
Ct.  10  Wash.  168;  State,  State  Ins.  Co.,  v. 
Pierce  County  Super.  Ct.  14  Wash.  208;  Bogers 
V.  .^filler.  13  Wash.  82;  Munch  y.  McLaren,  9 
Wash.  676;  Ex  parte  Henshaw,  78  Cal.  486; 
St.  /Amis  db  S.Coal  db  Min.  Co.  y.  Sandoval 
Coal  db  Min.  Co.  Ill  HI.  88;  Consolidated  Tank 
Line  Co.y. Kansas  CityYamish  C(?.48Fed.  Rep. 
204;  Kerr  y.  Trego,  47  Pa.  292;  Be  Cohen,  5 
Cal.  496;  Walsh  y.  Seager  Bros.  1  N.  Y.  8.  R 
190. 

The  regularity  of  the  appointment  of  the  re- 
ceiver cannot  be  questioned  by  any  other  ^• 
bunal. 

Thau  y.  Bankers^  db  M.  Teleg.  Co.  24  Jones 
&  8.  588;  People  y.  Washington  Ice  Co.  18  Abb. 
Pr.  382:  Woodward  y.  San  Francisco  Super, 
tn.  95  Cal.  272;  BaHe  y.  San  Bernardino  Super. 
Ct.  78  Cal.  418;  20  Am.  &  £ng.  £nc.  Law,  p. 
140.  note  1. 

Prohibition  will  not  lie  to  procure  the  annul- 
ment of  proceedings  already  bad. 

Daniel  y.  Smith,  64  Cal.  346. 

Prohibition  will  not  lie  in  this  court  against 
a  receiver. 

United  States  y.  Hoffman,  71  U.  8.  4  Wall. 
158.  18  L.  ed.  854;  PeopU,  Kvans,  y.  Litson,  3 
How.  Pr.  N.  8.  881. 


Anders*  J.,  delivered  the  opinion  of  the 
court: 

On  September  6,  1896,  the  prosecuting  at- 
torney of  8pokane  county,  upon  his  own  rela- 
tion Died  an  information  in  the  superior  court 
of  that  county  sgainst  8imon  Oppenheimer 
and  others,  including  the  relator  herein,  alleg- 
ing that  the  defendants  were  acting  as  a  corpo- 
ration within  this  state,  under  ihe  name  and 
style  of  the  Northwestern  Milling  <&;  Power 
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Company,  without  being  legally  incorporated, 
and  setting  up  certain  facts  showing  that  tbej 
had  failed  to  comply  with  the  law  in  relation 
to  corporations,  and  had  no  right  to  act  as  a 
corporation  within  the   state,    and    prayiog^, 
among  other  things,  for  the  appointment  of  a 
receiver  of  the  property,  effects  and  assets  held, 
or  at  any  time  claimed  to  be  held,  by  said  al- 
leged corporation,  with  the  usual  powers  of 
receivers  in  such  cases.    Upon  the  filing  of  the 
information  the  court,  pursuant  to  the  prayer  of 
the  relator,  appointed  one  Fowle  as  receiver 
of  the  property  descril)ed  therein.    By  the  terms 
of  the  order,  all  persons  in  possession  of  any  of 
said  property  were  commanded  to  deliver  the 
the  same  to  the  receiver  so  appointed,  'in  fear 
of  the  pains  and  penalties  attached  to  the  con- 
tempt of  this  court,  upon  whateyer  pretense  of 
authority,  court,  or  Judicial  action  such  persons 
may  claim  the  right  to,  or  interest  in,  the  prem- 
ises; and  any  person  or  persons  asserting  any 
lien  or  claim  to  or  interest  therein  are  hereby 
remanded  to  this  court  herein  for  the  asser- 
tion or  protection  of  any  alleged  claim  or  rif^hts 
in  the  premises."    The  relator  herein,  claiming 
to  be  in  possession  of  certain  of  the  property 
over  which  the  receiver  was  appointed,  and  of 
which  he  was  directed  to  take  possession,  and 
claiming  to  hold  the  same  as  a  purchaser  at  a 
judicial  sale  under  a  decree  of  the  superior 
court  of  Spokane  county,  appeared  specially 
by  counsel,  and  suggested  to  the  court  that  the 
order  for  a  receiver  was  void  and  of  no  effect 
in  so  far  as  it  directed  the  receiver  to  take  pos- 
session of  the  property  alleged  in  the  informa- 
tion to  have  been  transferred  to  the  North- 
western Milling  &  Power  Company  by  the  Spo- 
kane Water  Power  Ck>mpany  on  May  20, 1^5. 
and  thereafter,  by  said  company,  mortgaged 
to  the  relator   therein,  and  by   it  purchased 
at  a  sale  on  foreclosure  of  said  mortgage,  for 
the  reason  that  the  relator  was  not  a  party  to 
the  suit  in  which  the  receiver  was  appointed, 
save  by  virtue  of  its  being  an  alleged  stock- 
holder in  said  alleged  corporation,  and  in  this 
action  could  not  plead  and  protect  its  rights  as 
owner  of  said  property,  or  be  heard  in  respect 
thereto ;  that  it  was  entitled  to  the  possession 
thereof  pending  the  time  for  redemption,  under 
the  laws  of  this  state,  and  could  not  be  devested 
thereof  save  by  judical  proceedioprs  instituted 
for  that  purpose;  and  that  a  receiver  could  not 
be  appointed  without  notice.    The  court  de- 
clined to  vacate  or  modify  the  order  appointing 
the  receiver  as  requesied.  or  in  any  manner 
whatsoever.    The  relator  thereupon  applied  to 
this  court,  and  obtained  therefrom  an  alter- 
native writ  of  prohibition   directed  to  said 
superior  court,  and  Hon.  Norman  Buck,  judge 
thereof,  commanding  it  and  him  to  desist  and 
refrain  from  any  further  proceedings  in  the 
matter  of  the  appointment  of  said  receiyer,  so 
far  as  it  relates  to  the  property  described  in  the 
writ,  or  so  far  as  the  same  relates  to  this  rela- 
tor, imtil  the  further  order  of  this  court,  and 
to  show  cause  before  this  court,  at  a  specified 
time,  why  they  should  not  be  absolutely  pro- 
hibited and  restrained  from  further  proceed- 
ings in  said   matter.    Upon  the   return  day 
of    ihe   writ,    the   respondent,  the    superior 
judge. appeared  specially  by  counsel,and  moved 
the  court  to  vacate  the  alternative  writ  hereto- 
fore issued,  and  to  dismiss  this  proceeding,  on 
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Tarioos  grounds,  the  priDcipal  one  of  which  is 
that  this  court  is  without  jurisdiction  herein. 

It  is  earnestly  contended  on  behalf  of  the 
respondent  that,  under  the  Constitution  and 
lawa  of  this  state,  the  superior  court  had  ex- 
clusiTe  Jurisdiction  of  the  action  instituted 
therein  by  the  prosecuting  attorney,  and  was 
fully  authorized  to  appoint  a  receiver  therein, 
and  that  this  court  has  no  power  or  authority 
to  interfere  with  or  control  the  action  of  the 
superior  court  in  respect  thereto.  That  the 
superior  court  bad  jurisdiction  of  that  actioo 
musi  be  conceded,  and,  if  it  had  authority  to 
make  the  order  complained  of,  the  respondent's 
contention  must  prevail,  even  though  this  court 
has  jurisdiction  generally  to  issue  writs  of  pro- 
hibition; for  this  court  would  under  no  cir- 
cumatanoes  undertNke  to  interfere  with  lawful 
acts  of  a  subordinate  tribunal. 

The  first  question  for  our  determination  is 
whether  this  court  has  jurisdiction  of  the 
matter  now  before  it.  In  g  4  of  article  4  of 
the  state  Constitution  it  is  provided  that  "the 
supreme  court  shall  have  original  jurisdiction 
in  hal)ea8  corpus  and  quo  warranto  and  man- 
damus as  to  all  state  officers,  and  appellate 
jurifldiction  in  all  actions  and  proceedings,  ex- 
cepting that  its  appellate  lurisdiciion  shall  not 
extend  to  civil  a<  tions  at  law  for  the  recoverv 
of  money  or  personal  property  when  the  origi- 
nal amount  in  controversy  or  the  value  of  the 
property  does  not  exceed  the  sum  of  two  hun- 
dred dollars  ($200),  unless  the  action  involves 
the  legality  of  a  tax,  impost,  assessment,  toll, 
municipal  fine,  or  the  validity  of  a  statute. 
The  anpreme  court  sliall  also  have  power  to 
isBue  writs  of  mandamus,  review,  prohibition, 
habeas  corpus,  certiorari,  and  all  other  writs 
necessary  and  proper  to  the  complete  exercise 
of  its  appellate  aud  revisory  jurisdiction.  .  .  ." 
And  in  ^  6  of  the  same  article  it  is  provided 
that  "the  superior  court  shall  have  original 
jurisdiction  in  all  cases  in  equity,  and  in  all 
cases  at  law  which  involve  the  title  or  posses- 
sion of  real  property,  or  the  legality  of  any 
tax.  impost,  assessment,  toll,  or  municipal 
fine,  and  in  all  other  cases  in  which  the  de- 
mand or  the  value  of  the  property  in  contro- 
versy amounts  to  $1.00.  and  in  all  criminal 
cases  amounting  to  felony,  and  in  all  cases  of 
misdemeanor  not  otherwise  provided  for  by 
law.  .  .  .  The  superior  court  shall  also 
have  original  jurisdiction  in  all  cases  and  of  all 
proceedings  in  which  juriMiiction  shall  not 
have  been  by  law  vested  exclusively  in  some 
other  court.  .  .  .  Said  courts  and  their 
judges  shall  have  power  to  issue  writs  of  man- 
damus, quo  warranto,  review,  certiorari,  pro- 
hibition, and  writs  of  habeas  corpus,  on  petition 
by  or  on  behalf  of  any  person  in  actual  custody 
in  their  respective  counties.  .  .  ."  It  thus 
appears  that  the  jurisdiction  of  the  supreme 
court  and  of  the  superior  courts  of  this  state  is 
expressly  defined  by  the  Constitution,  and  ref- 
erence must  therefore  be  bad  to  that  instru- 
ment in  order  to  determine  the  question  of 
jurisdiction  in  any  particular  case;  and  it  will 
be  observed  that,  by  the  terms  of  the  Constitu- 
tion, both  this  court  and  the  superior  courts 
are  empowered  to  issue  writs  of  prohibition. 

But  it  is  claimed  on  behalf  of  the  respond- 
ent that  the  supreme  court  can  issue  such  writs 
only  when  necessary  to  the  exercise  of  its  ap- 
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pellate  jurisdiction.  This  contention  of  the 
respondent  seems  to  be  based  upon  the  as- 
sumption that  the  ver^  language  of  the  Con- 
stitution, "all  other  writs,"  etc.,  clearly  shows 
an  intention  to  limit  the  power  granted  to  this 
court  in  the  preceding  portion  of  the  sen- 
tence—to issue  writs  of  prohibition — to  cases 
where  such  .writs  are  necessary  to  the  ex- 
ercise of  its  appellate  power.  If  that  be 
true,  the  power  granted  to  this  court  in 
that  regard  is  of  little  or  no  practical  value, 
for  it  is  difficult  to  conceive  a  case  in 
which  it  would  be  necessary  to  issue  the  writ 
solely  for  that  purpose.  Indeed,  it  .has  been 
held,  and  not  without  reason,  that  the  granting 
a  wiit  of  prohibition  is  not  the  exercise  of  ap- 
pt'llate  jurisdiction,  nor  in  aid  of  such  jurts- 
diciion.  Memphis  v.  Baheff,  12  Heisk.  210; 
High,  Eztr.  Legal  Rem.  2d  ed.  §  785a.  But  we 
do  not  think  that  the  words  referred  to  were  in- 
tended to  restrict  or  limit  the  power  to  issue  the 
writs  specifically  mentioned,  but  rather  to  con- 
fer upon  the  supreme  court  the  additional  pow- 
er to  issue  all  other  writs,  whatever  tbey  may 
be,  which  may  be  necessary  to  the  complete  ex- 
ercise of  its  appellate  and  revisory  jurisdiction. 
Under  a  provision  of  the  Constitution  of 
California,  relating  to  prohibition,  which  the 
framers  of  our  Constitution  substantially  copied, 
the  supreme  court  of  that  state,  so  far  as  we 
have  been  able  to  ascertain,  has  always  held 
that  it  bad  the  power,  by  prohibition,  to  re- 
strain the  superior  courts  from  proceeding  in 
matters  over  which  they  have  no  jurisdiction, 
as  well  as  to  prevent  them  from  proceeding  in 
excess  of  their  jurisdiction;  and  the  dedsions 
of  that  court  construing  this  provision  of  the 
Constitution  are  especially  entitled  to  the  favor- 
able consideration  of  this  court  In  fact,  it 
may,  and  probably  should,  be  presumed  that 
the  construction  placed  upon  the  provision  of 
the  Constitution  now  under  consideration  by 
that  court  was  adopted  by  the  framers  of  our 
own  Constitution.  Black,  Interpretation  of 
Laws,  p.  82.  Section  4  of  article  6  of  the  Con- 
stitution of  California,  after  defining  the  powers 
of  the  supreme  court,  proceeds  as  follows: 
"The  court  shall  also  have  power  to  issue  writs 
of  mandamus,  certiorari,  prohibition,  and  ha^ 
beas  corpus,  and  all  other  writs  necessarv  or 
proper  to  the  complete  exercise  of  its  appellate 
jurisdiction."  Deering,  Pol.  Code,  title  Can- 
stitution.  Under  that  provision  and  a  statute 
relating  to  the  office  of  prohibition  similar  to 
ours,  the  supreme  court  seems  never  to  have 
hesitated  to  prohibit  the  superior  courts  from 
proceeding  without,  or  in  excess  of,,  their  ju- 
risdiction. Among  the  numerous  decisions  of 
that  court  wherein  this  question  is  more  or  less 
discussed,  we  need  cite  only  the  following: 
Maurer  v.  Mitchell,  58  Cal.  289;  Cameron  v. 
Ken  field,  67  Cal.  550;  Varmere*  Co-operatite 
Union  v.  Thresher,  62  Cal.  407;  ffobart  v.  Till- 
eon,  66  Cal.  210;  Hatemeyer  v.  San  Francisco 
Oily  d  County  Super.  Ct,  84  Cal.  827, 10  L.  R 
A.  627.  The  last  of  the  above-cited  cases  is 
particularly  instructive  as  to  the  question  of  the 
purpose  and  office  of  the  writ  of  prohibition. 
Entertaining  the  same  views  as  to  the  juris- 
diction and  power  of  this  court  with  reference 
to  the  remedy  of  prohibition  that  are  held  by 
the  supreme  court  of  California,  we  have  in 


numerous  instances  issued  the  wrUr^where  the 
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object  sought  to  be  attained  was  the  preven- 
tion of  unauthorized  acts  on  the  part  of  the 
superior  couru,  and  the  practice  of  this  court 
in  that  regard  must  now  be  deemed  settlecl. 

The  obiection  to  the  jurisdiction  of  this  court 
Is  not  wefi  taken.  Nor  do  we  iliink  that  the 
alternative  writ  fails  to  state  facts  entitling 
the  relator  to  relief.  Some  other  objections  to 
the  writ  are  made  by  the  respondent;  but  as 
the  J  do  not  relate  to  the  jurisdiction  of  this 
court,  but  refer  to  matters  which  might  be 
cured  hj  amendment,  we  will  not  now  stop  to 
consider  them  in  detail,  but  will  proceed  to  the 
consideration  of  the  question  whether  the  writ 
was  properly  issued  in  this  instance. 

The  statute  (Laws  1895,  p.  119,  g§  29,  80) 
provides: 

"Sec.  29.  The  writ  of  prohibition  is  the 
counterpart  of  the  writ  of  mandate.  It  arrests 
the  proceedings  of  any  tribunal,  corporation, 
board,  or  person,  when  such  proceedings  are 
without  or  in  excess  of  the  jurisdiction  of  such 
tribunal,  corporation,  board,  or  person. 

*'8ec.  80.  It  may  be  issued  by  any  court,  ex- 
cept police  or  justice's  courts,  to  an  inferior 
tribunal,  or  to  a  corporation,  board,  or  person, 
in  all  cases  where  there  is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course 
of  law.  It  is  issued  upon  affidavit,  on  the  ap- 
plication of  the  person  beneficially  interested." 

And  the  question,  then,  is  whether  or  not 
the  superior  court,  in  appointing  a  receiver  in 
the  quo  warranto  proceeding,  proceeded  "with 
out  or  in  excess  of  its  jurisdiction."  If  it  did, 
it  should  be  prohibited  from  taking  any  further 
action  therein,  and  especially  from  enforcing 
the  order  complained  of.  As  Justifying  the 
action  of  the  superior  court,  the  respondent 
relies  on  subdivisions  8  and  5  of  g  826  of  the 
Code  of  Procedure.  But,  in  our  opinion,  those 
provisions  are  inapplicable  here,  for  the  reason 
that  there  is  a  special  provision  of  the  Code 
with  reference  to  the  appointment  of  receivers 
in  actions  like  that  in  which  this  receiver  was 
appointed,  by  which  the  courts  shpuld  be 
governed.  We  refer  to  §  689,  which  is  as  fol- 
lows: "If  judgment  be  rendered  against  any 
corporation,  or  against  any  persons  claiming 
to  be  a  corporation,  the  court  may  cause  the 
costs  to  be  collected  by  executions  against 
the  persons  claiming  to  be  a  corporation,  or 
by  attachment  against  the  directors  or  other 
otflcers  of  the  corporation,  and  shall  restrain 
the  corporation,  appoint  a  receiver  of  its 
property  and  effects,  take  an  account  and  make 
a  distri  bution  thereof  among  the  creditors.  The 
prosecuting  attorney  shall  immediately  insti- 
tute proceedings  for  that  purpose."  And  it 
would  seem  reasonably  plain  from  this  provi- 
sion that  the  superior  court  had  no  right  or 
power  to  appoint  a  receiver  before  trial  and 
Judgment  in  the  action  instituted  on  behalf  of 
the  state.  The  sole  object  of  the  action  was 
to  dissolve  an  alleged  corporation,  or  at  least 
to  exclude  the  defendants  from  corporate  rights 
and  franchises;  and  no  judgment  could  be 
rendered  therein  except  that  prescribed  by  ^  688 
of  the  Code.  The  staie  had  no  interest  or  right 
whatever  in  or  to  the  property  of  the  defend- 
ants, and  the  tx>urt  had  no  authority,  under 
the  general  provisions  of  the  statute  referred  to 
by  the  respondent,  or  by  virtue  of  any  supposed 
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equity  power  vested  Id  it,  to  take  property 
from  the  possession  of  the  defend  ants,  or  either 
of  them,  and  place  it  in  the  hands  and  under 
the  control  of  a  receiver.  After  such  a  Judg- 
ment has  been  rendered  airainst  the  defendants 
as  is  provided  for  by  g  688,  proceedings  may 
be  instituted  by  the  prosecuting  attorney  by 
virtue  of  §  689,  in  which  it  may  be  proper 
to  appoint  a  receiver  to  take  an  account  and 
distribute  the  property  of  the  alleged  corpora- 
tion among  its  creditors,  if  any  it  may  have, 
but.  pending  the  action  in  the  superior  court, 
the  defendants,  so  far  as  the  state  is  concerned, 
have  the  same  right  to  possess  and  manage 
their  property  that  they  had  before  the  insti- 
tution of  the  suit  against  them  by  the  prosecut- 
ing attornev.  "Property  rights  cannot  be 
confiscated  by  the  state"  in  such  an  action  as  is 
now  being  waged  in  the  superior  court.  2 
Morawetz,  Priv.  Corp.  2d  ed.  §  1038.  Nor,  on 
the  same  principle,  can  such  rights  be  suspemleii 
or  interfered  with  except  by  express  authority 
of  law;  and  therefore  the  point  made  by  the 
respondent  that  the  superior  court,  at  least, 
had  power  to  appoint  a  receiver  temporarily, 
cannot  be  sustained. 

In  addition  to  the  motion  or  demurrer  which 
we  have  above  considered,  the  learned  superior 
iudge  filed  an  answer,  in  which  he  denies  any 
knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  the  relator  is  a  foreign 
corporation,  or  as  to  whether  it  has  complied 
with  the  laws  of  this  state  relating  to  foreign 
corporations,  so  as  to  be  entitlea  to  transact 
business  in  the  state.  He  thus  seeks  to  put  in 
issue  the  corporate  existence  of  the  relator, 
and,  having  done  so,  claims — First,  that,  until 
the  question  thus  raised  is  determined,  the  re- 
lator has  no  standing  in  this  court;  and,  second, 
that  this  court  cannot  determine  the  question 
without  prejudging  a  matter  to  be  litigated  in 
the  action  now  pending  in  the  superior  coart 
of  Spokane  county.  Now,  the  only  effect 
that  issue  could  have  upon  the  present  pro- 
ceeding would  be  to  postpone  its  further  con- 
sideration until  after  the  trial  in  the  superior 
court.  It  can  neither  discharge  the  alternative 
writ  heretofore  issued,  nor  impair  its  force  or 
effect  upon  the  defendants;  and  the  only  ob- 
ject of  the  writ  is  to  prevent  the  further  action 
of  the  court  in  the  matter  of  the  appointment 
of  a  receiver,  during  the  pendency  of  the  ac- 
tion now  before  the  court.  The  question, 
therefore,  according  to  our  view  of  the  law 
applicable  to  this  particular  case,  is  not  so  es- 
sential to  the  determination  of  this  application 
as  to  require  this  court,  in  its  discretion,  lo 
refer  it  to  a  jury,  or  even  to  await  the  rendi- 
tion of  judgment  in  the  superior  court,  before 
proceeding  further.  Lhws  1895,  p.  118,  §  21. 
The  statute  provides  that  the  writ  of  prohibi- 
tion is  issuea  on  the  application  of  the  person 
beneficially  interested,  and  it  seems  plain  to  us 
that  the  relator,  whether  it  is  a  dejvre  or  only 
a  de  facto  corporation,  is  sufficiently  interested 
to  be  entitled  to  the  possession  of  its  property 
until  deprived  of  it  by  a  proper  proceeding  in 
a  court  of  competent  jurisdiction. 

Some  other  minor  questions  of  fact  are 
sought  to  be  raised  by  the  answer,  but  what 
we  have  already  said  completely  disposes  of 
them.    As  it  appears  to  us  that  the  relator  is 
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entitled  to  the  benefit  of  the  writ,  and  tbat 
it  has  no  other  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law,  it  fol- 
lows tbat  the  peremptory  writ  ihould  tMue,  and 
it  i$  eo  ordered. 

HoyU  Ch.  J.,  and  Scott*  J.,  concur. 


WASHINGTON  BANK  OF  WALLA  WAL- 
LA,  Reept, 

V. 

FIDELITY  ABSTRACT  &   BECURITY 
COMPANY.  Appt. 

06  Wash.  iSr J 


I  ajid  map*  eontaiiiiii^  a  record  of 
tbe  land  titles  in  a  certain  oounty,  which 
have  been  mortgaged  to  secure  a  loan,  may  be 
aokl  in  case  of  default  in  payment,  although  the 
abatract  and  lodloeB  were  prepared  by  the  mort- 
gagor, and  have  no  value  unconnected  with  the 
right  to  use  them. 

fKovember  12»  1806.) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Superior  Court  for  Walla  Walla 
County  in  faror  of  plaintiff  in  a  suit  to  fore- 
close a  mortgage  on  certain  books  and  maps 
containing  a  record  of  land  titles.     Afflrmed, 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Tkomas  ADovell^  for  appellant: 

If  the  maps,  records,  etc.,  in  controversv 
are  allowed  to  be  sold  under  the  mortgage,  such 
sale  would  not  carry  the  right  to  publish  or 
print  any  part  of  them. 

Stephens  y.  Cady,  58  U.  S.  14  How.  628,  14 
L.  ed.  528;  Sietem  ▼.  Gladding,  58  U.  8.  17 
How.  447, 15  L.  ed.  155. 

In  such  a  work  as  abstract  records,  the  value 
of  which  depends  upon  their  limited  publica- 
tion, the  author  has  the  exclusive  right  to  con- 
trol tbe  publication,  if  he  is  to  be  rewarded 
for  his  industry  and  genius. 

Wheaion  ▼.  iV<0r«,  83  U.  S.  8  Pet.  591, 8  L. 
ed.  1055. 

Abstract records,maps,  plats,  charts,  indices, 
etc.,  arc  entitled  to  the  same  dignity  and  fall 
within  the  same  rule  as  other  woru  of  origi- 
nality. 

BanJeer  ▼.  Caidttea,  8  Minn.  94. 

The  right  to  publish  these  records  is  an  in- 
tangible personal  privilege  not  subject  to  sale 
on  execution. 

Lawehberg  v.  Oreenebaum,  99  Cal.  162,  21  L. 
R.  A.  899;  Faeifie  Bank  ▼.  Bobinson,  57  Cal. 
528,  40  Am«  Rep.  120. 

It  woold  be  very  absurd  to  hold  that  books 
oonld  be  seized  and  sold  on  execution,  which 
after  tale  the  purchaser  could  not  use. 


NOTB.— As  to  the  taxability  of  such  books  as  per- 
sonal property,  see  Booth  ft  H.  Abstract  Go.  v. 
Pbelpa<Wash.)a  L.  B.  A.  864. 
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Dart  V.  Woodhouee,  40  Mich.  899,  29  Am. 
Rep.  544. 

Messrs.  Thomas  H.  Brents  and  Wel- 
liiijB:ton  Clark,  for.  respondent: 

DaH  V.  Woodhouse,  40  Mich.  899,  29  Am. 
Rep.  544,  has  been  questioned  and  denied  by 
other  courts  and  text^ writers  of  equal  respec- 
tobility. 

Freeman.  Executions,  last  ed.  g  110;  Leon 
TxMn  d  Abstract  Co.  ▼.  Leon  Equalisation 
Board,  86  Iowa,  127,  17  L.  R.  A.  199;  Booth 
cfe  H.  Abstract  Co,  ▼.  Phdps,  8  Wash.  549,  28 
L.  R.  A.  864. 

Abstract  books,  such  as  those  in  suit,  are 
tangible  property  subject  to  levy  and  sale  on 
execution. 

Banker  V.  CalduoeU,  8  Minn.  94. 

Our  statute  (2  Hill's  Code,  §  479)  renders  all 
property  of  a  Judgment  debtor  not  exempt  by 
law  liable  to  execution.  Under  its  provision 
both  equitable  and  lesal  titles  and  interests 
may  be  reached  and  sola  and  possibly  such  in- 
tangible property  as  patent  rights  and  copy-  . 
rights. 

Erie  Wringer  Mfg.  Co,  t.  National  Wringer 
Co.  68  Fed.  Rep.lS. 

And  where  the  ordinary  process  is  inade- 
quate to  render  such  intangible  property 
available  for  the  satisfaction  of  its  owner's 
debts,  courts  of  equity,  recognidng  the  injus- 
tice of  permitting  such  owners  to  hold  such 
property  in  defiance  of  their  creditors,  exert 
their  extraordinary  powers  to  reach  and  apply 
them  thereto. 

Barnes  y.  Morgan,  8  Hun,  708;  QUleU  y. 
Bate,  86  N.  Y.  87;  Ager  y.  Murray,  105  U.  S. 
126,  26  L.  ed.  942;  Thomas  y.  Quintard,  5 
Duer,  80. 

Danbar»  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  corporation,  by  its  secretary, 
S.  E.  Dean,  applied  to  the  respondent,  a  cor- 
poration, for  a  loan  of  $2,000,  offering  as  se- 
curity a  chattel  mortgage  on  a  set  of  abstract 
records,  maps,  and  indices  of  lands  in  Walla 
Walla  county.  The  particular  description  was 
as  follows:  "The  abstract  records  of  all  lands 
in  Walla  Walla  county,  state  of  Washington, 
and  all  maps,  plats,  and  indices  thereunto  be- 
longing, or  in  any  wise  appertaining,  now  in 
the  office  of  said  mortgagor."  The  loan  was 
made,  appellant  made  default  in  payment,  and 
respondent  brought  suit  to  foreclose  the  mort- 
gage. The  defendant  answered,  setting  up  as 
an  affirmative  defense  that  the  property  de- 
scribed in  the  mortg^e  was  a  copy  of  the 
financial  records  of  Walla  Walla  county,  ar- 
ranged in  a  certain  and  peculiar  manner  by 
appellant,  together  with  certain  peculiar  in- 
dices to  said  records,  made  and  arranged  by 
appellant:  that  without  a  knowledge  of  the 
arrangement  of  said  copies  and  said  indices, 
the  said  property  was  of  no  value  whatever; 
that  the  property  described  was  the  product 
of  the  work  and  mind  of  the  said  Dean,  secre- 
tary, and  of  no  other;  and  that  tbe  same  were 
maile  and  arranged  for  tbe  use  of  said  corpora- 
tion, and  none  oi  the  property  was  of  any  value 
whatever  unless  the  party  haying  possession 
thereof  had  the  right  to  publish  and  copv  the 
same.    The  cause  was  referred  to  a  referee. 
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aod,  after  trial,  the  referee  returned  a  report 
recommeodiDg  the  decree  as  asked  in  the  com- 
plaiDt.  The  defendant  below  excepted,  and 
asked  the  court  to  make  flndine  in  accordance 
with  the  answer  just  above  quoted.  Only  one 
question  is  brought  to  the  attention  of  this 
court,  namely,  the  cooteDtion  that,  on  account 
of  the  peculiar  nature  of  the  property  described 
in  the  morti;age,  the  court  erred  in  decreeing 
its  sale.  The  appellant  relies  on  the  case  of 
DaH  ▼.  Woodhouse,  40  Mich.  809.  29  Am.  Rep. 
544^  This  case  holds  that  a  set  of  abstract 
books  such  as  those  in  suit  is  but  the  unpub- 
lished manuscript  of  an  author,  valuable  only 
on  account  of  its  literary  contents,  and  belongs 
to  the  class  of  un leviable  property,  such  as  a 
patent  right  or  a  copyright,  wliich  are  held  by 
most  of  the  courts  to  be  unassignable  privileges 
or  incorporeal  or  intangible  rights.  We  can- 
not indorse  the  conclusion  or  the  reasoning 
of  the  case  Just  cited.  It  seems  to  us  that  these 
abstract  books  were  not  so  intangible  or  in- 
corporeal that  they  could  not  be  the  subject  of 
levy  or  of  sale,  and  such  was  the  holding  in 
Leon  Loan  d  Abstract  Co.  v.  Leon  Equaliza- 
tion Board,  86  Iowa,  127,  17  L.  R  A.  199, 
where  the  case  of  Dart  v.  Woodhouee,  9upra, 
was  reviewed.  That  case  was  also  unfavor- 
ably commented  upon  by  Freeman  on  Execu- 
tions, 2d  ed.  §  110,  where  the  author,  in  re- 
viewing the  case,  says:  **In  a  set  of  abstract 
books,  or  in  any  other  manuscripts,  we  see 
noibine  intangible,  nothing  which  makes  it 
difficuU  or  improper  to  subject  them  to  execu- 
tion. Confessedly  they  are  property,  and  as 
such  may  be  valuable  to  their  compiler  or 
owner;  and  doubtless  he  may  by  bis  voluntary 


transfer  devest  himself  of  title,  and  vest  it  in 
another.  His  transfer  may  not  devest  him  of 
the  information  contained  in  them,  and  cer- 
tainly will  not  impair  the  skill  required  in  their 
compilation  or  use.  The  fact  that  he  does  not 
and  cannot  transfer  his  information  and  skill 
constitutes  no  ground  for  denying  his  ability  to 
transfer  so  much  as  is  transferable.  In  a  state 
whose  statutes  in  general  terms  declare  all 
property  subject  to  execution,  we  can  perceive 
no  reason  for  holding  abstract  books  or  other 
valuable  writings  not  subject  to  execution." 
It  will  be  observed,  in  this  connection,  that 
§  479,  Code  Proc,  provides  that  "all  property, 
real  and  personal,  of  the  judi^mentdeb'or  not 
exempt  by  law,  shall  be  liuble  to  execution." 
This  was  also  the  view  taken  bv  this  court  in 
BootJt  db  H,  Ah%tract  Co,  v.  Phdj»,  8  Wash. 
549, 28  L.  R.  A.  864,  where  it  was  said:  "There 
is  a  conflict  in  the  authorities  as  to  whether  ab- 
stract books  are  subject  to  taxation.  We  think 
the  better  rule  is  that  they  are  subject  thereto." 
— citing  Leon  Loan  dt  Abitiaet  Co.  v.  Leon 
Equalitation  Boards  tupra.  Many  of  the  oases 
are  cases  where  the  question  arose  on  the  right 
to  tax  such  property,  but  in  this  case  a  more 
riidd  rule  should  be  adopted  against  the  claim 
of  appellant.  By  his  own  contract  he  treated 
these  abstract  books  as  property  of  value,  and 
obtained  a  valuable  consideration  for  them  in 
the  nature  of  a  loan,  and  it  would  be  uncon- 
scionable to  allow  him  to  plead  their  worth- 
lessness  in  a  court  of  equity. 
The  judgment  will  he  affirmed, 

Hoyt»  Ch.  J.,  and  Seott»  Anderst  and 
Ckirdon.  J  J.,  concur. 
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STATE  of  Iowa 

V, 

James  HAYES,  Appt. 
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1 .   The  presence  of  receipts  in  a  pocket 
book  wbiob  furnish  reasonable  means  of  identi- 


fying tbe  owner  is  equivalent  to  actual  knowl- 
edire  of  the  owner  within  the  meaning  of  a  stat- 
ute maklnir  it  larceny  for  the  finder  of  an  article 
of  whioh  he  knows  the  owner  to  appropriaie  it  to 
his  own  use. 

8.  To  constitute  lareeny  of  money  fbnnd 
in  a  pocket  book  the  Intent  to  appropriate 
the  money  need  not  exist  at  the  time  of  flndinir 


HOTE.— Rights  and  UabUities  of  finder  of  property. 
I.  General  civil  righte  and  duties, 
U,  What  property  is  losU, 

III.  Larceny, 

IV.  SlattU.ee, 

This  note  does  not  Include  the  cases  upon  Wreck, 
Estrays,  Trtatture  Trove,  Waify  etc.,  each  of  which 
had  rules  peculiar  to  Itself  which  throw  little  if  any 
liirht  upon  the  general  question  of  lost  property. 

I.  QtfneireX  eivtf  r\Qhlt»  and  diities. 

It  has  been  said  that  there  is  no  difference  be- 
tween lost  goods  and  goods  In  other  situations, 
but  t>oth  should  be  equally  protected  by  the  dvil 
and  criminal  law.    Ransom  v.  State,  22  Oonn.  15a. 

That  statement  is  undoubtedly  true  if  the  owner 
is  able  to  traoe  the  property  so  as  to  re-establish  his 
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dominion  over  it.  It  is  also  true  under  all  drcum- 
stances  in  the  more  restricted  sense  that  there 
should  be  a  rule  to  govern  the  actions  of  persons 
while  dealing  with  property  which  has  been  Irrev- 
ooably  lost  by  its  former  owner. 

Duly  of  finder  in  caring  for  property  and  aearehino 
for  owner. 

Outside  of  statutory  provisions  and  discuastODS 
by  text-writers  there  is  very  little  law  upon  this 
branch  of  the  subject. 

In  Xsaack  v.  Clark,  2  Bulst.  812,  Lord  Coke  aaya 
that  it  has  been  held  that  If  a  man  finds  goods,  he 
will,  by  dispossessing  himself  or  them,  discbarge 
himself,  but  that  this  is  not  so,  for  he  who  finds 
goods  Is  bound  to  answer  to  the  owner,  and  if  be 
delirers  them  to  anyone  else  he  will  be  charged  for 
them,  for  he  has  his  election^hether  ba  wlli  take 
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the  poeket  book  tf  at  that  time  tbe  fact  tbat  It 
contalna  money  is  not  known.  It  is  suKclent  if 
tbe  Intent  is  formed  when  the  money  Is  discoy- 


{QranotT  and  Bdbinaon^  JJ,,  diasent) 
(May  27,  1800.) 

APPEAL  by  defendant  from  a  judi^Tneiit  of 
the  District  Court  for  Jackson   County 
roDvictiog  hire  of  tbe  crime  of  larceny.    Af- 
firmed. 
The  facta  are  stated  Sn  the  opinion. 
Mr,  D.  T«  Bauman,  for  appellant: 
There  can  be  no  trespass  in  taking  a  chattel 


found  in  tb^  bighway,  and  tbe  finder  has  a 
right  to  keep  the  possession  against  everyone 
but  the  true  owner. 

People  ▼.  Anderion,  14  Johns.  204,  7  Am. 
Dec.  462. 

The  recent  possession  of  stolen  property  is 
prima  facie  evidence  of  guilt,  but  not  until 
the  stealing,  the  eorpue  delicti,  has  first  been 
proved. 

State  V.  Taylor,  25  Iowa,  278;  8taU  v.  Keeler, 
28  Iowa,  651. 

If  at  the  time  of  the  finding  of  tbe  pocket- 
book  the  defendant  did  not  Know  the  owner, 
and  bad  committed  no  trespass,  there  could  be 
no  asportation,  and  unless  that  is  proved  evi- 
dence of  recent  possession  and  subsequent  con- 


ihem  Into  his  custody  or  not,  and  if  he  takes  them 
he  mast  keep  tbem  safely  for  their  true  owner.  A 
tinder,  therefore.  If  he  Is  wise,  will  search  out  the 
ri^ht  owner  of  tbe  property  and  deliver  It  to  htm, 
but  if  tbe  owner  demands  it  of  him  and  he  refuses 
ID  deliver  because  he  does  not  know  the  person  to 
he  the  owner,  he  will  not  be  guilty  of  con  version  If 
be  keepe  tbe  property  safely  for  the  owner.  How- 
ever, if  one  takes  goods  which  axe  in  no  danger  of 
being  lost  or  before  they  are  lost  he  will  be  Uable 
for  conversion  if  he  refuses  to  deliver  them. 

And  in  tbe  same  case  It  is  stated  tbat  If  a  man 
finds  goods  an  action  on  the  case  lies  for  his  111  or 
negligent  keeping  of  them. 

So  In  a  New  Hampshire  case  where  the  court  was 
considering,  not  the  rights  of  tbe  finder,  but  the 
general  rights  of  depositories,  it  is  said  by  way  of 
illustration:  ''(Generally  no  person  can  be  compelled 
to  become  a  depositary  without  his  own  consent; 
but  there  axe  cases  where  a  person  may  be  sub- 
jected to  tbe  duties  and  liabilities  of  a  depositary 
•imply,  or  of  a  depositary  for  hire,  without  an  in- 
tention on  his  part  to  enter  into  any  contract,  or  to 
awume  any  liability  in  re«rard  to  the  property  in 
question.  The  finder  of  tbe  property  of  a  person 
unknown  Is  not  bound  to  interfere  with  it.  He 
may  pass  by  it,  If  he  pleases,  and  has  then  no  re- 
•ponsibiUty  In  relation  to  it.  But  If  be  takes  it  into 
his  possession,  be  becomes  at  once  bound,  without 
any  actual  contract,  and  perhaps  without  any  ao- 
lual  Intention  to  bind  himself  to  the  owner  of  the 
property,  for  Its  nfo-keeping  and  return.  And  by 
the  better  opinion,  we  think  the  duties  of  a  finder 
of  property  are.  In  law,  precisely  the  same,  except 
eo  far  as  they  may  be  varied  by  the  provisions  of 
our  statutes,  as  those  of  a  person  who  has  volun- 
tarily received  a  deposit  of  goodi^  to  be  kept  for 
the  owner  without  charge."  Smith  ▼.  Nashua  & 
U  EL  Oo.  27  N.  H.  M,  W  Am.  Dec  864. 

And  In  Dougherty  v.  Poeegate,  3  Iowa,  88,  an  In- 
structioD  seems  to  be  approved  which  stated  that 
tbe  finder  Is  required  to  use  only  slight  dillirence 
in  the  care  of  the  property  found,  and  is  answera- 
ble for  srrosB  negligence  only. 

But  In  Ooz  v.  Rixoo.  cited  In  60  L.  T.  238,  which 
was  the  case  of  an  escray.  It  was  held  that  there  is 
no  analogy  between  the  position  of  a  finder  and 
that  of  a  gratuitous  bailee,  and  that  the  finder  is 
not  liable  for  negligence  in  caring  for  the  property. 

So,  In  Van  Drink  v.  Archer,  1  Leonard,  221.  it  Is 
said  that  when  a  man  comes  to  goods  by  trover 
there  Is  not  any  doubt  he  had  liberty  to  take  pos- 
session of  them,  but  he  cannot  abuse  them,  keep 
them,  or  convert  them  to  his  own  use  or  make  any 
profit  out  of  them,  and  if  he  do  It  Is  great  reason 
that  he  be  answerable  for  the  nme,  but  If  he  lose 
the  goods  afterwards  or  they  be  taken  from  him 
then  he  shouid  not  be  charged  for  he  is  not  bound 
to  keep  them. 

So.  In  aiosgrave  v.  Agden,  Owen.  141,  it  is  said 
that  he  who  finds  goods  Is  not  bound  to  preserve 
BTKR.  A. 


them  from  putrefaction,  but  If  the  goods  are  uted 
and  by  usage  made  worse  the  finder  will  be  liable. 

It  will  be  noticed  that  the  above  statementa  are 
all  dicta.  The  cases  from  Owen  and  Leonard  make 
the  liability  depend  solely  on  conversion  or  Itt 
equivalent,  while  the  opposing  cases  hold  tbat 
there  may  be  a  liability  for  neglect.  The  df^ta  are 
not  necessarily  opposed  for  the  earlier  cases  may 
be  regarded  as  referring  to  the  action  of  trover 
particularly,  and  of  course  conversion  is  necessary 
to  support  It  while  some  other  form  of  action 
might  be  maintained  for  negligence.  However, 
there  seems  to  be  no  binding  authority  upon  the 
subject. 

St.  Germain  says  if  a  man  find  goods  of  another 
If  they  be  after  hurt  or  lost  by  wilful  neglect  he 
shall  be  charged  to  the  owner,  but  if  they  be  lost 
by  other  casualty  as  tf  they  be  laid  In  a  house  that 
by  chance  is  burned,  or  If  he  delivers  tbem  to 
another  to  keep  that  runneth  away  with  tbem  he 
will  be  discharged.  Doctor  &  Student,  Dial  8» 
chap.  88. 

And  Story  holds  that  an  action  should  lie  in  case 
of  negligence.    Bailm.  fl  87. 

There  seems  to  have  never  been  any  question 
that  an  action  would  lie  in  favor  of  the  owner  in 
case  the  finder  refused  to  deliver  the  property  to 
him.  In  fact  tbe  word  "trover,**  which  was  ap- 
plied to  actions  torecover  for  tbe  con  version  of 
property,  is  from  a  word  meanioir  '^to  find** 
(Elouvier,  Law  Diet.  Trover),  and  the  fiction  of  the 
action  Is  that  defendant  found  and  converted  the 
property  to  his  own  use. 

And  it  was  early  settled  that  an  action  would  lie 
against  the  finder  to  recover  possession  of  even  a 
bank  note.  Miller  y.  Race,  1  Burr.  4fi2;  Anonymous, 
lSalk.l2a. 

Bight  to  possession. 

Conversely,  the  finder  has  a  right  as  against 
everyone  but  the  true  owner  to  the  possession  of 
tbe  property  unless  there  Is  some  matter  growing 
out  of  the  place  in  which  it  is  found  which  will 
alter  tbe  rule. 

Persons  who  have  found  an  article  and  taken 
possession,  by  such  acts  of  ownership  as  tbe  nature 
and  condition  of  the  properly  under  the  circum- 
stances allow,  have  a  title  which  they  can  defend 
against  everyone  but  the  true  owner.  Lawrence  v. 
Buck,82Me.27&. 

Where  the  mate  of  a  vessel  found  two  bales  of 
cotton  floating  on  the  water  and  took  them  to  port 
and  delivered  tbem  to  the  owner  of  the  vessel,  who 
promised  to  account  to  him  If  the  owners  could  not 
be  found,  it  was  held  that  the  mate  could  compel 
an  accounting  in  case  the  owner  was  not  found 
and  the  cotton  was  sold.  Bllery  v.  Cunningham,  1 
Met.  112. 

A  person  who  finds  a  raft  of  boards  fioatlng  on  a 
river  may  maintain  his  right  against  everyone  but 
the  true  owner.   Bone  v.  Hlllen,  1  MillrOonst.  197<| 
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TenloD  Is  Inadinlssible  to  prove  the  felonious 
inteDt  at  the  time  of  the  flntiing.  ' 

No  diligence  or  skill  is  lequired  of  the  finder 
of  lost  property  to  discover  the  owner  in  order 
to  relieve  him  of  the  charge  of  a  felonious  in- 
tent. 

8taU  V.  Dean,  49  Iowa,  78, 81  Am.  Rep.  148; 
Hunt  V.  Com,  18  Gratt  757,  70  Am.  Dec.  443. 

The  evidence  in  this  case  raises  no  presump- 
tion of  a  knowledge  of  the  owner. 

An  instruction  which  may  be  misleading 
when  applied  to  Uie  particular  facts  of  the  case 
is  erroneous. 

8tate  V.  Benham,  28  Iowa,  154, 92  Am.  Dec. 
416;  Aultman  v.  Lee,  48  Iowa,  404. 

The  finder  of  lost  property  before  he  can  be 


charged  with  the  crime  of  larceny  on  account 
of  appropriation  and  conversion  must  know 
the  owner  at  the  time  of  the  finding. 

PeapU  V.  Chgdell,  1  Hill,  94.  87  Am.  Dec 
298;  HiU  v.  StaU,  17  Wis.  676,  86  Am.  Dec 
786 

If  in  the  opinion  of  the  jury  defendant  was 
incapacitated  on  account  of  drunkenness  to 
gain  that  knowledge  be  should  be  acquitted. 

State  V.  MaxwdX  42  Iowa,  208;  AaU  v. 
Bi^ce,  48  Iowa,  580.  80  Am.  Bep.  408;  StaU  v. 
Donotan,  61  Iowa,  869. 

The  intent  to  steal  must  exist  at  the  time  of 
the  finding. 

State  V.  J)ean,  49  Iowa,  78, 81  Am.  Rep.  143; 
State  V.  Boper,  8  Dev.  L.  478,  24  Am.  Dec.  268; 


An  unmarked  nwlog  carried  by  a  river  tide  from 
the  owner's  possession  Into  a  mountain  grorge 
where  it  remained  over  two  years  lodfred  in  drift 
and  unclaimed.  Is  lost  property,  and  a  finder  has 
a  better  rijrht  to  it  than  the  owner  of  property 
on  which  It  subsequently  lodges  after  it  has  been 
oast  into  the  stream  and  floated  down  to  the  lodg- 
ing place.   Deaderick  v.  Ou  Ids,  86  Tenn.  IL 

The  finder  of  a  bank  note  may  recover  possession 
of  it  from  one  to  whom  be  has  delivered  it  to  be 
kept  for  him.  Tancil  v.  Beaton,  28  Gratt.  601,  26 
Am.  Etep.  880. 

But  in  H1nton*s  Osse,  2  Show.  286,  It  is  said  that  If 
a  bill  of  exchange  payable  to  bearer  comes  to  one 
by  casualty  he  shall  not  have  the  benefit  of  it. 

And  this  right  seems  to  have  been  regarded  by 
fioUe  as  a  duty. 

Bacon's  Abridgment,  Bailment,  D.  says  if  I  find 
goods  and  convert  them  and  another  recover 
them  from  me  yet  a  stranger  that  has  right  shall 
have  his  action  against  me.  This  is  taken  from 
BoUe*s  Abr.  607.  and  BoUe  cites  7  Hen.  YL  22,  but 
the  latter  citation  is  not  definite  enough  to  find  the 
place  of  decision,  so  that  the  circumstances  under 
which  the  ruling  was  made  can  be  ascertained,  but 
Bacon^s  comment  is  If  I  by  weak  defenses  do  not 
support  that  property  which  is  in  me  by  reason  of 
the  findings  It  shall  be  no  Injury  to  the  right  of  an- 
other. 

But  the  only  cases  where  a  finder  can  be  Justified 
in  converting  the  property  found  to  his  own  use 
are,  where  the  owner  may  fairly  be  said  to  have 
abandoned  it,  or  where  the  owner  cannot  be  found. 
Beg.  V.  Peters,  1  Gar.  &  K.  245. 

Although  if  property  is  found  which  is  aban- 
doned by  the  owner  it  belongs  to  the  finder.  Beg, 
V.  Beed,Car.&M.806. 

And  in  Bads  v.  Brazelton,  22  Ark.  601, 79  Am  Dec. 
88,  it  is  said  that  the  finder  of  things  that  have'been 
abandoned  by  their  former  owner  may  take  them 
Into  his  possession  as  his  own  property. 

If  the  owner  of  property  casu  it  away  with  the 
intention  of  abandoning  it  he  devests  himself  of 
title  and  cannot  complain  if  it  is  taken  by  another, 
unless  he  has  reclaimed  it  without  the  violation  of 
other  people*s  nghts  and  before  they  have  become 
possessed  of  or  have  appropriated  it.  MoGeon  y. 
Ankeny,llIlL668. 

Plaos  of  finding. 

In  some  oases  it  baa  been  held  that  the  owner  of 
the  place  where  the  article  was  found  has  a  right 
superior  to  that  of  the  finder. 

Where  one  employed  to  clean  out  a  pool  of 
water  on  another*S  land  finds  rings  in  the  water 
the  owner  of  the  land  is  entitled  to  them  as  against 
the  finder.  South  Staffordshire  Water  Co.  v.  Shar- 
man  [1806]  2  Q.  B.  44. 

A  boat  found  by  a  lessee  in  excavating  upon  the 
leased  premises  belongs  to  the  lessor  although  it 
had  been  there  for  oenturies  and  neither  lessor  nor 
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lessee  knew  that  it  was  there  at  the  time  the  lease 
was  made.  Elwes  v.  Briggs  Qas  Go.  L.  B.  88  Cb. 
DlT.SfiS. 

But  the  circumstances  of  the  finding  may  change 
this  rule.  It  would  seem  that  in  order  to  place  the 
title  m  the  owner  of  the  place  of  finding  the  article 
must  in  a  sense  be  regarded  as  havinir  beoome  a 
part  of  it.  Because  it  has  been  held  that  the  con- 
ductor of  a  railway  car  is  entitled  to  money  found 
by  him  in  the  car  if  no  owner  appears  and  dalma 
it,  as  against  a  receiver  of  the  railway  company. 
Tatum  V.  Sharpless,  6  Phila.  18. 

So,  a  servant  of  an  hotel  is  entitled,  as  against  the 
proprietor,  to  money  found  in  the  parlor  of  the 
hotel  for  which  no  owner  is  found,  and  there  la 
nothing  to  show  that  it  was  the  property  of  a 
guest.  Hamaker  v.  Blanohard,  90  Pa.  877,  86  Am. 
Hep.  664. 

So,  a  rag  sorter  in  the  employ  of  a  paper  manu- 
facturer, who  finds  money  among  the  rags  which 
have  been  purchased  by  the  employer  and  which 
the  employee  is  sorting,  is  entitled  to  retain  it  aa 
against  the  employer.  Bowen  v.  Sullivan,  68  Ind. 
281.  ao  Am.  Bep.  172. 

Furthermore  the  right  to  the  custody  of  the 
article  will  depend  upon  whether  It  la  within  the 
class  which  Is  regarded  as  lost  property  or  not.  Sea 
infra,  U, 

Thus,  discovering  an  article  voluntarily  laid  down 
by  the  owner  within  a  banking  bouse  upon  a  desk 
provided  for  the  use  of  persons  having  business 
with  the  bank  is  not  the  finding  of  a  lost  article,  and 
win  not  entitle  the  person  who  discovers  it  to  a 
reward  for  the  return  of  the  article  aa  lost,  since 
the  oflioers  of  the  bank  are  the  proper  cus- 
todians of  the  article  until  it  is  called  for  by  the 
owner.    Kincaic\  v.  Baton,  96  Mass.  189. 

A  pocket  book  laid  on  the  counter  by  a  customer 
and  forgotten  Is  not  lost  so  aa  to  give  the  person 
who  first  sees  and  removes  it  a  right  to  the  posses- 
sion of  it  as  against  the  shopkeeper  whose  duty  it 
is  to  preserve  It  until  the  owner  shall  call  for  it. 
McAvoy  ▼.  Medina,  11  Alien,  648,  87  Am.  Deo.  TVL 

Articles  left  in  a  plaoeof  business  where  It  la 
probable  that  the  owner  will  return  and  elalm 
them,  and  where  the  situation  indicates  that  they 
were  voluntarily  placed  where  found  and  Inadvert- 
ently left  or  forgotten,  are  not  lost,  and  the  pro- 
prietor of  the  place  has  a  better  right  to  them  than 
one  who  finds  them.  Loucks  v.  Qallogly,  1  MlacJBB. 

But  property  found  on  thefioorof  ashop  belongs 
to  the  finder  as  against  every  person  except  the  true 
owner,  and  if  the  true  owner  cannot  be  found  the 
finder  can  compel  a  delivery  of  it  by  the  shop- 
keeper to  him.  Bridges  v.  Hawkesworth,  7  Bng.  L 
ftEq.4£4,I6Jur.l070. 

Finder^i  right  of  aettoru 
The  finder  may  maintain  trover  for  the  property 
against  anyone  but  the  true  owner.    Armocjr  v. 
Delamirie,  1  Strange,  506. 
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FBOpU  T.  Aiu^$an,  14  Johns.  294, 7  Am.  Dec. 
4(3;  Hani  v.  Ckm.  18  Qratt.  757,  70  Am.  Dec. 
44a 

Mr.  Milton  Remlesr.  Attorney  GeneraUfor 
appellee: 

If  the  defendant  picked  up  the  pocketbook 
and  with  an  unlawful  intent  converted  It  to  his 
own  use  without  the  knowledge  of  the  owner 
tt  would  be  as  much  larceny  or  a  felonious 
taking  as  though  he  had  taken  it  from  the 
pocke.t,  and  these  things,  if  shown,  would  sus- 
tain an  indictment,  unaer  the  general  evidence, 
of  larceny. 

State  V.  Pratt,  20  Iowa,  267;  8taU  v.  Bolan- 
der,  71  Iowa,  706. 

The  actions  and  declarations  of  the  defend- 


ant point  to  the  fact  that  he  actually  took  the 
pocketbook  from  the  person  of  the  owner. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

The  indictment  charges  the  defendant  with 
having  stolen  a  certain  purse  or  pocketbook, 
and  the  contents  thereof,  consisting  of  $68  in 
money.  The  evidence  shows  that  one  Henry 
Weis  lost  a  pocketbook  containing  some  $68  in 
money,  three  receipts  which-  were  executed  in 
his  name,  and  a  trunk  key,  upon  the  street 
in  front  of  a  saloon  in  the  town  of  Bellevue,  in 
Jackson  county,  Iowa,  on  the  afternoon  of  the 
8d  day  of  July,  1895;  that  defendant  found  the 
pocketbook  soon  after  it  had  been  lost,  took  it 


Tbe  llDder,  or  if  he  to  a  slave  his  master,  to  the  ap- 
fNtrent  general  owner  of  property  found,  and  in 
theabseooeof  tbe  true  owner  may  maintain  an  ao- 
tioD  to  recover  it  from  one  who  has  obtained  pos- 
session of  It.  Brandon  v.  Plaoters*  ft  M.  Bank,  1 
Stew.  (Ala.)  830,  IB  Am.  Dec.  48. 

The  finder  may  obtain  trover  against  a  second 
floder  Id  case  he  ioeee  the  property  again  after  find- 
fasg  it.    Clark  v.  Maloney,  8  Harr.  (Del.)  68. 

A  servunt  finding  in  his  master^s  house  a  chattel 
not  tbe  property  of  the  master,  and  retaining  it 
with  the  master^S  consent,  may  maintain  trover 
against  a  wrongdoer  who  converts  it.  Mathews  v. 
Harwll,  1  E.  D.  Smith,  808. 

But  tbe  finder  of  a  chose  In  action  does  not  ac- 
quire such  a  title  as  will  enable  him  to  maintain 
trover  against  a  person  who  withholds  it  from  him. 
lf*Laughl1n  v.  Walte,  9  Cow.  670,  Af&rmed  in 
5  Wend««(M.  n  Am.  Dec.  S8S. 

Hie  finder  of  a  note  or  bill  cannot  recover  upon 
It  without  proving  that  he  came  by  it  bona  fide  and 
upon  a  valuable  consideration.  Grant  v.  Vaughan, 
S  Burr.  1688L 

And  if  pending  an  action  by  the  finder  to  recover 
poaseasion  of  the  property  from  one  who  detains  it 
from  him  the  true  owner  appears  and  claims  the 
property  the  action  can  be  no  longer  maintained. 
New  York  &  H.  a.  Co.  v.  Haws,  56  N.  7. 17ft. 

Right  to  eompenaation. 

In  Doctor  &  Student,  chap.  61,  it  to  said  that  if  a 
man  waive  or  forsake  hto  goods  yet  the  property 
remalnetb  still  in  blm  and  he  may  seise  them  again 
when  he  wllL  And  if  any  man  in  the  meantime 
put  the  goods  In  safeguard  to  the  use  of  the  owner 
be  shall  be  allowed  for  reasonable  expenses  in  that 
behalf  as  he  should  for  goods  found;  but.he  should 
have  no  property  In  them  no  more  than  In  goods 
found. 

So^  It  has  been  said  that  the  owner  of  lost  prop- 
erty Impliedly  requests  all  persons  to  endeavor  to 
secure  its  return  to  him.  and  therefore  there  to  an 
implied  underraklng  to  at  lease  indemnify  »  person 
who  shalL,  by  the  expenditure  of  time  or  money, 
ooDtrlbute  to  a  reclamation  of  the  property. 
Beeder  v.  Anderson,  i  Dana.  IDB. 

If  a  person  finds  a  boat  fioating  on  the  water,  and 
takes  it  to  shore  and  expends  labor  on  It  to  pre- 
serve Ic  he  to  entitled  to  receive  from  the  owner 
the  expenses  so  Incurred  in  case  the  owner  claims 
the  property.    Chase  v.  Corcoran,  106  Mass.  286. 

But  a  finder  has  no  tlen  on  tbe  property  as  finder 
alttaoogfa  he  has  a  lien  for  a  reward  which  may  be 
offered.    Wood  v.  Plerson,  iS  Mich.  813. 

Id  Preston  v.  Neale,  12  Gray,  222,  which  was  the 
caae  of  property  left  at  an  inn  by  a  departing 
guest,  the  court  compares  the  case  to  that  of  the 
finder  of  property,  and  says  that  in  those  oases  tbe 
law  gives  no  Iten  for  the  care  and  expenses  be- 
scowed  by  the  finder  in  the  keeping  and  restoration 
of  the  property. 
37  L.R.  A. 


One  who  bestows  labor  upon  the  recovery  of 
property  sunk  In  the  channel  of  a  river  has  no  lien 
upon  it  for  hto  labor  and  expenses;  but  if  the  owner 
has  agreed  to  pay  for  such  labor  and  services,  and 
the  finder,  relying  on  the  promise,  rescues  the 
property,  he  to  entitled  to  receive  the  compensation 
before  he  can  be  compelled  to  part  with  tbe  posses- 
sion of  the  property.    Baker  v.  Hoag,  7  Barb.  113. 

The  finder  of  lost  property  which  has  floated 
away  on  a  river  having  been  carried  by  high  water, 
and  which  to  lodged  on  an  toland  where  it  to  easily 
discovered  upon  pursuit  being  made,  has  no  lien 
for  expenses  gratuitously  Incurred  in  taking  care 
of  it.    Etter  V.  Edwards,  i  Watts,  68. 

If  logs  accidentally  get  loose  and  are  carried 
away  and  deposited  on  land  a  considerable  distance 
from  their  moorings,  one  who  finds  them  and  takes 
them  to  a  place  of  safety  has  no  lien  npon  them 
for  hto  services,  but  must  deliver  them  on  demand, 
although  no  compensation  to  offered  him.  But  the 
court  says  the  service  certainly  entitles  the  finder  to 
a  reasonable  recompense  from  the  bounty,  if  not 
from  the  Justice,  of  the  owner;  and  of  which  a 
court  of  Justice,  if  It  were  refused,  would  go  as  far 
as  It  could  go  towards  enforcing  payment.  Nich- 
otoon  V.  Chapman,  S  H.  Bl.  254. 

Timber  which  has  floated  from  its  mooring  to 
not  wreck.  Palmer  v.  Rouse,  8  Hurtot  &  N.  506,  27 
L.  J.  Exch.  N.  S.  487. 

So,  property  sunk  In  the  channel  of  a  river  to  to 
be  treated  as  lost  property  and  not  as  wreck. 
Baker  v.  Hoag,  7  Barb.  118,  Overruling  8  Barb. 
203. 

If  a  raft  of  lumber  is  broken  up  and  floats  away 
the  rescue  of  It  to  rather  a  case  of  finding  than  of 
salvage  service,  and  the  finder  has  no  right  to  re- 
tain the  property  until  he  to  paid  for  his  time  and 
trouble.  Tome  v.  Four  Cribs  of  Lumber,  Taney, 
683. 

Tbe  finder  of  a  public  document  or  record  gains 
no  such  property  in  it  as  to  entitle  him  to  witbbnid 
It  from  its  owner  until  a  sum  to  paid  for  its  return. 
De  LaO  v.  Acoma,  1  N.  M.  2:^. 

RiOht  to  reioant 

Tbe  floder  of  lost  property  to  not  entitled  to  a  re- 
ward for  finding  it  if  no  reward  is  offered  by  tbe 
owner.    Watts  v.  Ward,  1  Or.  86,  6:3  Am.  Dec.  299. 

A  public  offer  of  a  reward  for  the  recovery  of 
lost  property  creates  an  obligation  on  the  part  of 
the  loser  which  may  be  enforced  by  tbe  person 
through  whose  means  the  property  to  restored. 
Deslondes  v.  Wilson,  5  La.  897.  25  Am.  Dec.  187. 

The  finder  of  lost  property  for  the  restitution  of 
which  the  owner  has  offered  a  certain  reward  has 
a  lien  on  the  property,  and  may  retain  It  If  on  his 
offer  to  restore  it  the  owner  refuses  to  pay  the  re- 
ward. Wilson  V.  Guy  ton.  8  6iU,  213;  Wentworth  v. 
Day,  8  Met.  852, 87  Am.  Dec  145. 

Instoting  on  identification  of  the  property  will 
not  waive  a  claim  to  the  reward,  and-whether  or 


I  reward,  and-whether  or 
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to  a  barn  Dear  the  salooD,  and,  after  having 
extracted  the  money  therefrom,  threw  the 
pocketbook  into  a  manner,  where  it  was  found 
the  next  morning.  Defendant  concealed  a  part 
of  the  money  in  his  boot,  expended  some  of  it 
for  liquor,  loaned  some  to  his  friends,  and  paid 
out  a  i>art  of  it  for  rent.  In  the  evening  of  the 
day  on  which  the  pocketbook  was  lost,  defend- 
ant admitted  that  he  found  it,  and  told  where 
it  would  be  found.  It  was  discovered  by  a 
brother  of  the  prosecuting  witness  at  the  place 
where  the  defendant  said  he  put  it,  but.  when 
found,  it  contained  nothing  but  the  receipts 
and  the  trunk  k^y.  The  pocketbook  con- 
tained  three  compartments,  in  one  of  which 
Weis  had  placed  the  receipts,  the  trunk  key. 


and  a  $10  bill,  in  another  some  paper  money, 
and  in  the  third  some  silver.  The  defendant 
was,  no  doubt,  convicted  under  §  8907  of  the 
Code,  which  is  as  follows:  "If  any  person 
come  by  finding  to  the  possession  of  any  per- 
sonal property  of  which  he  knows  the  owner, 
and  unlawfully  appropriate  the  same  or  any 
part  thereof  to  his  own  use,  he  is  ^ilty  of  lar- 
ceny and  shall  be  punished  accordmgly." 

1.  His  first  contention  on  this  appeal  is  that 
the  court  erred  in  admitting  evidence  showing 
the  defendant's  pofvession  of  the  lost  property, 
and  his  subsequent  conversion  thereof,  for  the 
reason  that  the  corpvs  delicti  was  not  shown. 
As  we  understand  the  claim,  it  is  based  upon 
the  thought  that  there  was  no  evidence  show- 


not  refusal  to  permit  the  claimant  to  inspect  the 
property  to  assist  his  Ideatifloation  is,  under  the 
circumstanoes,  unreasonable,  is  for  the  jury.  Wood 
V.  Plerson.  46  Miob.  81& 

Wben  an  advertisement  Js  published  offerinfr  a 
reward  for  information  in  respect  to  or  for  a  re- 
turn of  lost  property  an  acceptance  of  it  hy  any 
person  who  is  ahle  to  give  the  information  or  to 
return  the  property  creates  a  valid  contract,  and 
on  compliance  with  its  terms  a  payment  of  tbe  re- 
ward may  be  compelled.  Pierson  v.  Morcb,  82  N.  Y. 
(KB. 

Tn  Olty  Bank  v.  Banffs.  t  Bdw.  Ch.  iM,  which  was 
a  case  of  robbery,  the  court  says  the  criterion  in 
these  cases  ought  to  be  this:  Who  is  tbe  person  that 
has  acquired  a  knowledge  of  the  facts  Decessary  to 
a  detection'or  discovery  of  the  thiogs  stolen  or  lost, 
and  has  Imparted  such  knowledge  with  the  intent 
and  for  the  purpose  of  bringing  about  a  recovery 
or  restoration  of  the  property,  taking  upon  himself 
the  risk  and  coosequeoce  of  afaiiure  if  it  fails  and 
acting  with  a  view  to  the  benefit  of  the  reward,  if 
his  suspicions  and  disclosures  are  well  founded  and 
successful? 

One  who  offers  a  specific  reward  for  the  recovery 
of  lost  property  is  bound  to  pay  it  on  the  return  of 
the  property  pursuant  to  tbe  offer.  Grady  v. 
Grook,2Al>b.N.C.6& 

The  finder  of  part  of  a  package  of  bank  bills  for 
wbich  a  reward  is  offered  is  entitled  to  a  pro  rata 
proportion  of  the  reward.  Symmes  v.  Frazier,  6 
Mass.  8i4,  4  Am.  Dec.  142. 

PA  part  of  a  reward  only  is  due  tbe  finder  of  only 
part  of  the  articles  for  the  recovery  of  all  of  which 
the  reward  is  offered.  Beslondes  v.  Wilson,  5  La. 
807. 26  Am.  Dec.  187. 

^  In  one  case  It  was  held  that  a  person  who  has  per- 
formed tbe  conditions  of  an  offer  of  reward  for  the 
return  of  lost  property  may  recover  tbe  reward,  al- 
though he  bad  no  knowledge  at  the  time  of  return- 
ing tbe  property  that  the  reward  had  been  offered. 
Eagle  V.  Smith.  4  Houst  (Dei.)  203. 

But  In  a  New  York  case  it  was  held  that  to  entitle 
a  person  to  a  reward  offered  for  the  recovery  or  in- 
formation leading  to  tbe  recovery  of  property  lost, 
he  must  show  a  rendition  of  tbe  services  required 
after  a  knowledge  of  and  with  a  \iew  of  obtaining 
the  reward.  Howland  v.  Lounds,  61  N.  Y.  001, 10 
Am.  Rep.  664. 

Joint  jlndina» 
If  a  line  by  which  one  inan*s  boat  is  towing  an- 
other man's  raft  catches  tnand  brings  up  an  an- 
chor and  chain,  which  are  secured  by  the  owner 
of  the  raft,  the  two  persons  are  Joint  finders,  and  an 
agreement  by  one  to  sell  tbe  property  and  divide 
the  proceeds  will  be  enforced.  Cummings  v.  Stone, 
IS  Mich.  7a 

DIf  an  old  stocking  is  picked  up  by  one  of  several 
boys  who  immediately  begin  to  play  with  it  and 
during  the  play  It  breaks  open  disclosing  monev 
87  L,  R.  A. 


the  finding  will  be  held  to  have  been  by'all  Jointly 
so  that  the  money  will  be  divided  between  them  in 
case  the  true  owner  cannot  be  found.  Keron  v. 
Oashman  (N.  J.  Gh. )  88  Atl.  1066. 

U.  TFTuU  property  is  lost 

In  both  civil  and  criminal  cases  the  courts  have 
held  that  property  which  in  some  respects  resem- 
bled lost  property  and  was  not  in  the  immediate 
possession  of  the  owner  was  not  in  fact  loet  and 
was  not  subject  to  the  rules  governing  lost  prop- 
erty. 

Before  a  finder  can  appropriate  the  thing  found 
Innocently  he  must  believe  it  to  be  lost  in  tbe  sense 
that  the  owner  does  not  know  where  to  find  it;  so, 
if  a  shopkeeper  finds  a  purse  on  tbe  floor  of  bis 
shop  for  which  the  owner,  who  bad  been  a  customer* 
returns  to  claim  It,  tbe  finder's  attempt  to  appro- 
priate it  to  his  own  use  will  be  larceny.  Beg.  v. 
Moore,  Leigh  ft  C.  a  C.  1, 8  Cox,  a  a  418,  ao  L.  J. 
H.  a  N.  8.  77, 7  Jur.  N.  S.  172.9  Week.  Bep.  278. 

A  purse  left  by  a  customer  upon  the  counter  of 
a  market  stall  cannot  be  treated  by  the  keeper  as 
lost,  but  in  case  he  takes  it  and  refuses  to  deliver  it 
up  upon  inquiry  by  tbe  owner  he  will  be  guQty  of 
larceny.  Beg.  v.  West,  6  Cux,  C.  G.  416. 24  L.  J.  M. 
C.N.S,4,20Bng.  L.  ft  Bq.  626. 18  Jur.  lOBL  Dears. 
C.  C.  408. 

If  the  property  is  picked  up  In  tbe  finder*B  shop, 
the  fact  that  be  does  not  at  tbe  moment  know  who 
the  owner  is,  or  have  any  means  of  knowing*  wfii 
not  prevent  his  being  guilty  of  larceny  if  he  intends 
to  appropriate  the  property,  since  be  must  know 
that  the  owner  will  return  to  seek  the  property. 
Beg.  V.  Moore,  8Goz.a  C.  416,  Leigh  ft  a  a  a  1.  80 
L.  J.  M.a  N.  S.  77,7  Jur.  N.  &  172,  9  Week.  Bep. 
276. 

If  a  person  lays  down  a  ring  in  his  own  bouse 
where  It  is  pfekod  up  a  few  minutes  later  by  hlf 
servant  who  knows  to  whom  It  belongs,  ft  Is  not 
lost,  and  if  tbe  servant  conceals  it  and  attempts  to 
appropriate  it  to  his  own  use  he  will  be  guilty  of 
larceny.  State  v.  Cummings.  88  Oonn.  264, 80  Am. 
Dec.  208. 

Tbe  law  in  regard  to  the  finder  of  lost  property 
does  not  apply  in  case  of  property  found  in  a  rail- 
way carriage  by  a  servant  of  the  earner,  who  ap- 
propriates it  to  his  own  use  without  taking  it  to 
the  proper  officer  to  be  returned  to  the  owner. 
The  court  sajrs  there  is  no  pretense  for  treating 
this  as  a  case  of  lost  property.  Beg.  v.  Pierce,  6 
Oox,C.C.117. 

If  a  coachman  finds  that  property  has  been  left 
In  bis  cooch  by  a  customer,  and  appropriatea  it  to 
his  own  use,  it  will  be  larceny.  Wynne*B  Oase.  2 
Bast,  P.  C.  664, 1  Leach,  a  C.  4th  ed.  418:  Lamb's 
Case,  2  Bast,  P.  C.  864;  Bex  v.  Searea,  1  Leach,  C.  a 
415,  note. 

Where  money  contained  in  a  sealed  package  with 
the  owner*s  name  on  it  was  left  in  a  stage  ooaeh 
and  found  by  the  driver,  tbe  (^urt  said  that  under 
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inir^  or  teDding  to  show,  that  the  defendant,  at 
the  time  he  found  the  property,  knew  who  the 
owner  of  it  was.  It  is  no  doubt  true  that  the 
finder  of  lost  goods,  which  have  no  marks  hy 
which  the  owner  could  be  identified,  and  who 
does  not  know  to  whom  thcv  belong,  is  not 
railiy  of  larceny,  even  if  he  does  not  exercise 
diligence  to  discover  who  the  owner  of  the 
goods  may  be.  And  it  is  likewise  true  that 
the  crime  must  consist  in  the  original  taking:, 
and  not  in  a  subsequent  conversion.  But, 
where  the  property  is  so  marked  as  to  be  capa- 
ble of  identification,  proofs  of  the  possession 
and  of  the  immediate  subsequent  conversion  is 
admissible,  and  such  proof  in  itself  tends  to  es- 
Ublish  the  eorpvi  delicti.    AUen  v.  State,  91 


Ala.  19;  State  t.  Weit&n,  9  Conn.  527,  26  Am. 
Dec.  46;  Com.  v.  Titui,  116  Mass.  42.  17  Am. 
Rep.  138;  Ranetm  v.  State,  22  Coon.  168-160; 
State  v.  Heed,  8  Tex.  App.  40.  The  only  dis- 
tinction made  between  theft  of  lost  goods  and 
theft  of  other  property  seems  to  be  that,  at  the 
time  of  finding,  not  only  must  the  intent  to 
steal  exist,  but  the  finder  must  know,  or  have 
the  reasonable  means  of  knowing  or  ascertain- 
in^r,  the  owner.  People  v.  JltOarren,  17  Wend. 
460;  Oriffge  v.  State,  6b  Ala.  425,  29  Am.  Rep. 
762;  State  v.  aifford,  14  JNev.  72, 68  Am.  Rep. 
526;  8  Greenl.  Ev.  §  159;  Com,  v.  Titue,  116 
Mass.  42,  17  Am.  Rep.  188. 

The  evidence  with  reference  to  the  felonious 
intent  of  the  defendant  in  taking  the  property 


the  drcumstances  the  moner  could  not  be  mid  to 
be  lost,  and  If  the  finder  broke  the  teal  and  con- 
▼erted  the  money  to  his  own  use  he  was  guilty  of 
larceny.  Tlie  breaking  of  the  seal  and  the  felo- 
nious intent  makinfr  the  action  orlmlnaL  State  v. 
Brick.  2  Harr.  (Del.)  580. 

A  puree  accidentally  left  In  astoreis  not  lost,  and 
a  person  who  take  it  with  felonious  Intent  Is  guilty 
of  larceny.    State  v.  McGann,  19  Mo.  249. 

Where  a  person  placed  tala  pocket-book  upon  a 
table  m  a  barber  shop  until  he  could  get  a  bill 
cbanired,  and  forsrot  It,  but  upon  missing  it  Imme- 
diately recollected  where  be  bad  left  it  and  re. 
turned  for  it,  it  was  held  not  lost  so  as  not  to  be  the 
subject  of  larceny.  Lawrence  v.  State.  1  Humph. 
2E8.  34  Am.  Dec  044. 

In  Rot>ert8  v.  State,  88  Ga.  808.  where  tbe  ques- 
tion was  whether  tbe  offense  was  simple  larceny  or 
larceny  from  the  house,  it  was  assumed  that  if  a 
person  picked  up  the  money,  which  bad  been 
dropped  on  the  floor,  and,  while  tbe  rightful  owner 
was  present  to  whom  it  could  have  been  immedi- 
ately returned,  appropriated  it  to  bis  own  use,  he 
was  iiiilty  of  Isrceny. 

Hides  which  are  placed  in  a  vat  for  the  purpose 
ot  being  tanned  are  not  lost  or  abandoned,  al- 
ttaoojrh  by  carelessness  they  are  left  there  and  for- 
gotten unto  after  tbe  death  of  the  person  who 
pluced  them  there,  so  that  a  person  who  finds  them 
cannot  acquire  title  as  airatnst  the  estate  of  the 
owner.  Uvermore  v.  White,  74  Me.  452,  43  Am. 
Ilep.000. 

Property  swept  from  the  deck  of  a  vessehin  a  gale, 
wlilcb  tbe  master  baa  not  abandoned,  altboufrh  he 
does  not  make  an  immediate  attempt  to  recover  It, 
to  not  lost.  Dayton's  Oase,  2  S.  T.  aty  Hall  Rec. 
167. 

Money  which  is  hidden  In  the  earth  for  safe-keep- 
Idk  cannot  be  regarded  as  lost  within  the  rule  giv- 
ing tbe  finder  a  rlgbt  to  It  under  certain  circum- 
stances.    Severn  v.  Yoran.  10  Or.  208. 

^bere  money  is  placed  In  a  fire-proof  vault  and 
afterwards  missed,  and  a  reward  is  offered  for  it  as 
loet,  and  it  is  afterwards  discovered  on  tbe  floor  of 
tbe  vault,  it  is  not  lost  within  the  sense  of  the  offer 
ao  as  to  entitle  tbe  finder  to  the  reward.  Commer- 
cial Bank  V.  Pleasants,  0  Wbart.  87fi. 

It  the  property  was  merely  set  down  for  a  few 
mi  iites  while  the  owner  went  on  an  errand  It  can- 
not be  said  to  be  lost  so  as  to  entitle  the  finder  to 
claim  that  be  was  not  guilty  of  larceny  In  taking 
it  with  intent  of  approprlatinir  It  to  his  own  use. 
State  V.  Farrow,  Phill.  L.  101,98  Am.  Dec.  680. 

Tallow  which  by  reason  of  a  fire  In  the  warehouse 
fn  which  it  is  stored  melis  and  runs  through  the 
aewers  into  the  river  Is  not  liist  so  as  to  vest  the 
ownership  in  tbe  person  who  gathers  It  from  tbe 
water.  Buckley  v.  Gross,  8  Beat  ft  8.  600, 83  L.  J.  Q. 
B.N.  8.  1».  9  Jur.  N.  S.  980, 7  L.  T.  N.  S.  748,  U 
Week.  Hep.  486. 

Wbere  a  penon  bougbt  an  old  safe  and  left  It 
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with  another  for  sale  and  tbe  latter  found  a  roll  of 
bills  between  the  walls  of  the  safe,  it  was  held  that 
he  was  entitled  to  retain  them  as  against  the  per- 
son who  bad  left  the  safe  with  him.  Tbe  court 
sajrs  though  the  money  was  designedly  left  In  the 
safe  it  was  probably  not  designedly  pot  in  the 
crevice,  but  that  being  left  in  the  safe  it  probably 
slipped  or  was  accidentally  shoved  into  tbe  place 
where  it  was  found  without  the  knowledge  of  the 
owner  and  so  was  lost  in  the  stricter  sense  of  the 
word.  It  was  not  simply  deposited  and  forgotten, 
but  deposited  and  losU  Durfee  v.  Jones,  11  B.  L 
688, 88  Am.  Bep.  628. 

Persona  who  purchase  a  machine  at  an  adminis- 
trator's sale  do  not  obtain  title  to  money  which 
was  hidden  In  tbe  machine  t)y  the  decedent.  Huth^ 
machor  v.  Harris,  38  Pa.  401. 

See  also  Property  not  loet,  under  IIL 

nt.  Larceny 

With  few  exceptions  the  modem  authorities 
agree  that  tbe  finder  of  property  may  be  guilty  of 
larceny  in  taking  It.  There  are  some  expressions 
in  the  earlier  authorities  which  would  lead  to  tbe 
opposite  conclusion,  and  in  Tennessee  it  was  atone 
ti  me  so  held.  But  In  Tennessee  there  has  been  such 
qualification  of  the  former  rule  that  that  state  may 
perhaps  now  be  regarded  as  in  line  with  tbe  others, 
and  in  other  Jurisdictions  the  expressions  to  the 
contrary  have  all  been  departed  from. 

Authnrities  denying  lareenv. 

Coke  sasrs  if  one  loses  his  goods  and  another  finds 
them,  though  be  converts  them  anUno  furandl  to 
bis  own  use  yet  it  is  no  larceny,  for  the  first  taking 
Is  lawful,  8 Inst.  108. 

One  who  finds  lost  goods  and  converts  them  to 
bis  own  use  animo  /urandi  is  no  felon.  1  Hawk,  P. 
C.  chap.  83, 1  3. 

But  the  strong  doctriiM  so  stated  was  almost  im- 
mediately qualified. 

Finding  a  purse-in  the  highway  and  taking  and 
carrying  It  away  with  all  the  circumstances  that 
may  prove  it  to  have  been  done  animo  furaudU  as 
denying  or  secreting  it,  will  not  constitute  larceny. 
But  tbe  finder  must  really  l>elieve  It  to  have  been 
lost.    1  Hale,  P.  C.  600. 

The  doctrine  of  a  taking  by  finding  must  be  ad- 
mitted with  great  limitation,  and  must  be  under- 
stood to  apply  only  where  the  finder  really  believes 
tbe  goods  to  have  been  lost  by  tbe  owner,  and  does 
not  color  a  felonious  taking  under  such  a  pretense. 
3  Bum,  Justice  of  the  Peace,  Larceny,  9 1,  sutxliv.  0. 

In  Reg.  V.  Deaves,  8Ir.  C.  L.  Hep.  800.  11  Cox,  C. 
C.  227.  where  the  prisoner's  child  fouud  the  money 
and  the  prisoner  upon  obtaining  it  immediately 
tried  to  purchase  silence  from  the  bsrstanders,  the 
court  was  divided  upon  tbe  question  whether  it 
was  or  was  not  larceny,  the  chief  justice  saying  that 
every  larceny  must  indade  a  trespass  and  tl^ 
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was  ample.  On  the  quefltion  as  to  his  knowl- 
edge of  the  ownership,  there  was  testimony 
tending  to  show  that  defendant  had  seen  the 
pocketbook  in  the  possession  of  Weis  Just  prior 
to  the  time  it  was  lost.  And  it  further  appears 
that  the  receipts  which  were  in  the  purse  at 
the  time  it  was  found  by  defendant  clearly  and 
unmistakably  identified  it  as  being  the  prop- 
erty of  Weis.  Defendant  had  "the  reasonable 
means  of  knowing  or  ascertaining,  by  these  re- 
ceipts, who  the  owner  was/'  and,  according  to 
the  instructions  of  the  court,  this  was  equiva- 
lent to  actual  knowledge. 

2.  The  instructions  of  the  court  are  com- 
plained of.  The  sixth  defines  the  crime  of  lar- 
ceny independent  of  the  statute  before  quoted. 


It  is  insisted  that  this  was  error,  because  not 
applicable  to  the  case  made  by  the  evidence. 
There  is  no  force  in  this  objection.  It  is  ap- 
parent that  the  legislature  did  not  intend  by 
the  enactment  of  ^  3907  to  create  a  distinct 
crime.  Section  8902  defines  larceny  gen- 
erally, and  §  8907  declares  a  rule  of  evidence, 
which,  being  fulfilled,  constitutes  the  crime 
as  defined  in  the  first  section.  The  indict- 
ment charges  the  crime  of  larceny  under 
§  8902,  and  it  was  proper,  if  not  necessary, 
to  define  the  offense  charged.  Moreover, 
there  was  evidence  from  which  the  Jury 
may  have  found  the  defendant  guilty  of 
larceny  independent  of  §  3907.  State  v. 
Pratt,  20  Iowa,  267;    Pet^iU   v.   Budna,   81 


there  was  do  trespass  here.  Bat  three  of  the  judges 
dlseeoted  outrigbt  and  one  wbo  was  necessary  to 
make  a  majority  for  aoquittal  held  that  tbe  legris- 
lature  oagrht  to  interfere,  and  tbat  be  was  bound 
by  Bef:^  v.  Thurborn,  1  Den.  C.  C.  887.  Temp.ft  M. 
07, 2 Oar.  &K.  881. 18  L.  J.  M.  C.N.S.  140, 13  Jur.489, 
and  Queen  v.  Glyde,  L.  B.  1  C.  C.  139,  87  L.  J.  M.  C. 
N.  8. 107,  18  L.  T.  N.  8. 618, 16  Week.  Bep.  1174, 11 
Cox,  C.  C.  108. 

Tbe  first  case  in  New  York  held  that  if  tbe  taking 
is  not  an  act  of  trespass  there  oan  be  no  felony  in 
carrying  away  the  goods.  There  oan  be  no  tres- 
pass in  taking  a  chattel  found  Id  tbe  highway. 
How,  then,  can  it  be  eaid  tbat  a  thing  found  bona 
fide  and  of  which  the  finder  had  a  rlfrht  to  take 
possession  shall  be  deemed  to  be  taken  feloniously 
in  consequence  of  a  subsequent  conversion?  Peo- 
ple V.  Anderson.  14  Johns.  294.  7  Am.  Dec.  468.  The 
case  being  one  where  a  trunk  was  found  in  a  high- 
way, the  oourt  sajrs  it  believes  tbat  it  will  be  an  in- 
novation on  tbe  criminal  law  to  consider  this  a 
case  of  larceny. 

But  shortly  afterwards  it  was  said  that  the 
weight  of  authority  seems  to  be  that  where  prop- 
erty is  found  Id  the  highway  and  the  finder  knows 
the  owner,  or  there  is  a  mark  on  the  property  by 
which  the  owner  may  be  ascertained,  and  the 
finder  instead  of  restoring  It  converts  it  to  his  own 
use,  he  will  be  guilty  of  larceny.  In  that  case  a 
whip  was  left  in  defendant's  store  by  mistake  and 
he  concealed  it,  and  was  held  guilty  because  the 
whip  was  not  lost.  People  v.  M'Garren,  17  Wend. 
480. 

And  later  it  was  held  tbat  tbe  finder  of  property 
who  knows  the  owner  or  has  reason  to  believe  who 
he  is,  is  bound  to  restore  it,  and  is  guilty  of  larceny 
if  he  fraudulently  converts  it  to  his  own  use.  Peo- 
ple V.  Swan,  1  Park.  Crim.  Rep.  9.  In  tbat  case 
People  V.  Anderson  is  explained  upon  the  ground 
that  the  bona  fide  flndpr  is  ignorant  of  the  ownert 
and  may  therefore  have  a  warrantable  ground  to 
suppose  that  the  goods  will  never  be  claimed  and 
the  owner  will  never  be  discovered. 

In  South  Carolfua  it  was  held  that  if  the  owner  or 
person  whose  property  is  alleged  to  be  stolen  or 
lostis  nut  actually  or  constructively  in  possession 
of  it,  the  taking  cannot  amount  to  larceny.  There- 
fore if  goods  were  lost  by  the  owner  and  found  by 
another,and  the  taking  was  bona  fide  and  not  under 
amerepretenseof  finding,and  the  finder  afterwards 
feloniously  determines  to  appropriate  them  to  bis 
own  use,  it  will  not  be  larceny.  So,  where  a  shawl 
was  found  on  the  floor  and  placed  on  a  chain,  the 
finder  not  knowing  the  owner  but  shortly  after- 
wards  going  to  the  chain  and  with  felonious  intent 
taking  it  away,  it  was  held  not  larceny  because  It 
had  not  been  restored  to  tbe  possession  of  the 
owner  and  his  taking  it  was  therefore  not  a  tres- 
pass. State  V.  Roper,  8  Dev.  L.  473,  £4  Am.  Dec. 
£68. 

But  in  State  v.  Ferguson,  2  McMuU.  L.  508,  where 
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the  jury  were  instructed  that,  if  not  knowing'  the 
owner  of  tbe  property,  the  finder,  at  the  time  of  re- 
moving it,  did  so  with  intent  to  convert  it  to  his 
own  use  It  was  larceny,  the  oourt  was  in  doubt  aa 
to  the  correctness  of  tbe  instruction  and  it  reversed 
the  conviction. 

In  Tennessee  it  was  held  that  to  constitute  lar- 
ceny tbere  must  be  a  trespass  at  tbe  time  of  the 
taking.  A  finder  does  not  commit  trespass  in  tak- 
ing the  property  into  his  possession  so  that  he  is 
not  guilty  of  larceny,  although  he  converts  the 
property  to  his  own  use.  Porter  v.  State,  Hart.  Ac 
Y.286. 

And  in  Morehead  v.  State,  9  Humph.  686,  638, 
which  was  a  case  of  a  runaway  slave,  the  court 
says  though  lost  property  is  converted  by  the 
finder  animo  furandi  it  .is  no  larceny  because  tbe 
first  taking  was  lawful. 

So,  if  iroods  are  lost  there  can  be  no  possession 
upon  wbichlthere  can  be  a  trespass,  so  lost  goods 
are  not  the  subject  of  larceny.  Wright  v.  State.  5 
Yerg.  154, 28  Am.  Dec  258;  Hite  v.  State,  9  Yerg.  198; 
Felter  v.  State,  9  Yerg.  897. 

But  tbe  pith  was  taken  out  of  those  decisions  hj 
the  anomalous  ruling  that  if  the  owner  knows 
where  tbe  property  is  so  that  he  will  be  able  to  re- 
cover the  actual  possession  when  he  desires  if  it  is 
not  disturbed  then  he  is  in  the  constructive  posses- 
sion and  the  property  is  not  lost  and  is  the  subject 
of  larceny.  He  need  not  know  the  exact  spot 
where  it  is,  but  it  is  sufficient  if  he  knows  it  well 
enough  to  be  able  to  retain  it  when  he  desires  to 
do  so  if  not  disturbed.  Pritchett  v.  State,  2  Sneed, 
286. 62  Am.  Deo.  468.  In  that  case  where  an  explo- 
sion of  powder  had  thrown  some  watches  which 
were  hanging  in  a  Jeweler^s  window  into  the  street, 
they  were  held  not  lost  so  as  not  to  be  tbe  subject 
larceny. 

The  cases  do  not  agree  as  to  the  exact  language 
by  which  the  criminal  act  should  be  described,  and 
the  disagreement  in  definition  makes  some  lack  of 
uniformity  in  tbe  actual  essence  of  the  crime. 

Oriminal  intent  neoessary. 

The  cases  seem  to  agree  tbat  to  render  the  finder 
guilty  the  taking  must  be  with  oriminal  intent. 

The  intent  of  the  finder  at  tbe  time  of  the  finding 
will  control  in  determining  whether  or  not  be  is 
guilty  of  larceny.   Smith  v.  State,  108  Ala.  40. 

The  fraudulent  intent  must  exist  at  the  time  of 
the  taking.  Martinez  v.  State.  16  Tex.  App.  122; 
Warren  v.  State,  17  Tex.  App.  207;  Weaver  v.  State. 
77  Ala.  26. 

Tbe  felonious  intent  must  exist  at  the  time  the 
property  is  found.    Ransom  v.  State,  22  Ck>nn.  156. 

The  appropriation  must  be  animo  furandL  Mll- 
burne*s  Case,  Lewin,  C.  C.  25L 

Taking  away  the  property  found  with  intent  to 
convert  it  to  the  use  of  the  finder  is  not  sufllcient 
to  constitute  larceny.  There  must  be  the  feloniotii 
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Cal.  18S.  lo  the  Dintb  instraction  the  court 
told  the  Jury  that  the  state  muRt  show, 
among  other  things,  that  the  defendant,  at  the 
time  be  came  into  the  possession  of  the  pocket- 
book  or  purse,  and  its  contents,  knew  that  it 
belonged  to  the  said  Weis,  or,  by  an  examina- 
tion of  the  papers  in  said  pocketbook,  might 
reasonably  have  known  that  the  said  pocket- 
book,  with  its  contents,  beloneed  to,  or  was  the 
property  of,  the  said  Henry  Weis.  This  same 
though t  is  repeated  in  other  instructions.  It 
is  innsted  that  these  instructions  are  erroneous, 
for  the  reason  that  defendant  cannot  be  con- 
victed unless  it  be  shown  that  he  actually  knew 
who  the  owner  of  the  property  was  at  the  time 
that  he  found  it.    That  there  are  a  few  cases 


holding  to  the  doctrine  contended  for  will  be 
conceded,  but  we  think  the  great  weight  of  au- 
thority  supports  the  instructions  given.  See 
the  cases  heretofore  cited  in  the  first  division  of 
this  opinion;  also,  6iaU  ▼.  Levy,  23  Minn.  104, 
28  Am.  Rep.  678;  AlUn  y.  State,  01  Ala.  19. 
The  thirteenth  instruction  told  the  jury  that 
they  were  to  arrive  at  the  intent  of  the  defend- 
ant in  taking  the  property  from  his  conduct 
with  reference  thereto  at  or  closely  following, 
the  taking  of  the  property,  and  concluded: 
*'You  are  therefore  to  say,  from  the  acts  and 
conduct  of  the  defendant  at  the  time  he  discov- 
ered and  took  the  money  from  the  said  pocket- 
book  or  purse,  whether  he  did  so  with  the  un- 
lawful intent  to  convert  the  same  to  his  own 


Intent  to  reader  the  finder  ffuilty  of  crime.    Boun- 
tree  ▼.  State,  68  Ala.  8|1. 

8TATS  T.  Hatbs  seems  to  make  ao  important  ad- 
ditioo  to  this  doctrine  in  holding  that  It  to  sufficient 
if  ttie  Inrent  is  formed  when  the  value  of  the  prop- 
erty is  first  disoovered. 

Wormatimn  of  faoniom  int€nt  after  fHiding, 

If  the  property  Is  lost  but  uot  abandoned,  and  the 
finder  intends  to  restore  it  but  afterwards  appro- 
priates it  to  his  own  use,  he  does  not  commit  lar- 
ceny in  the  first  instance.    Queen  v.  Beed,  Car.  & 

Tbe  Jury  should  not  be  permitted  to  infer  the 
felonious  intent  from  the  fttct  that  upon  hearioir 
tlie  loss  of  the  property  cried  throug^h  tbe  street 
tbe  finder  toolc  no  steps  to  return  the  property  to 
the  owner.  Reff.  t.  Christopher,  BelU  C.  C.  27.  8 
C4>z«C.C.  91,26  L.  J.M.  C.N.  S.  8K,A  Jur.  N.S.tt 
as  I^  T.  160, 7  Week .  Bep.  80. 

Where  money  was  found  on  the  road  and  the 
Under  formed  the  intention  of  keeping  it  and  at  the 
time  did  not  know  or  have  any  means  of  knowing 
who  the  owner  was,  he  was  held  not  guilty  of  lar- 
ceoy,although  within  a  short  time  he  met  the  owner 
looking  for  the  money  and  then  became  aware 
that  he  had  found  the  money  for  which  search  was 
being  made,  but  refused  to  give  it  up.  But  the  chief 
Justice  says:  **I  must  say  that  my  opinion  Is  that  this 
wee  a  case  of  larceny,  holding  that  if  the  finder  says, 
I  wiU  appropriate  the  property  notwithstanding 
tbe  owner  may  come  forward,  ft  will  amount  to 
larceny,**  and  in  that  opinion  Martin,  &,  agrees. 
gaeen  v.  Glyde,  31  Coz,aC.  1(»,L.  &.!  aaiSO,  18 
L.  T.  N.  8.  Oa,  87  Ii.  J.  M.  a  N.  S.  107, 18  Week.  Bep. 
1174. 

Xn  Beg.  V.  Preston, 6 Cos,  C. C.800,8Den. a a868, 
T^mp.&  M.  841, 21  L.  J.  M.  C.K.S.il,  18  Jur.  109,  the 
Jury  were  told  that  if  at  the  time  when  the  finder 
Orst  resolved  to  appropriate  the  property  to  his 
own  use  he  knew  the  owner  he  would  be  guilty  of 
larceny,  but  this  was  held  to  be  a  misdirection  since 
be  could  not  be  guilty  if  at  tbe  time  he  first  found 
the  property  he  intended  to  act  honestly. 

In  Beg.  V.  Biley,  Dears,  a  C  148, 14  Bng.  L.  &  Eq. 
M4,8  Coz,aC.88,8  L.  J.H.aN.S.  48,17Jur.l89,  it 
is  said  it  may  reasonably  be  said  not  to  be  a  viola- 
tion of  any  social  duty  for  a  man  who  finds  a  lost 
article  to  take  it  home  for  th^  purpose  of  finding 
out  the  true  ownen  and  if  he  does  this  honestly  in 
tbe  first  instance,  and  afterwards,  though  he  may 
discover  the  true  owner,  is  seduced  into  appro- 
prtatlng  it  to  his  own  use,  he  is  not  guilty  of  lar- 
oeny  though  he  does  wrong. 

But  BrickelUCIi.  J.,  says  in  Griggs  v.  State,  68 
Ala.  4K,  28  Am.  Bep.  702,  tbe  taker  of  goods  mis- 
laid or  left  by  mistake  is  guilty  of  larceny  on  an 
appropriation  or  conversion  of  them  to  his  own  use 
Whether  the  Intent  to  steal  was  either  at  the  time 
of  or  subsequent  to  the  taking. 
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There  is  also  agreement  that  if  the  article  con- 
tains marks  known  to  the  finder  which  disclose  tbe 
owner  guilt  will  be  made  out  if  the  requisite  intent 
exists. 

If  timber  from  a  raft  is  found  with  the  owner*s 
marks  upon  it  the  finder  will  be  guilty  of  larceny 
If  he  appropriates  it  to  his  own  use.  Queen  v. 
Watts,  1  Cox,  O.  C.  848. 

If  a  person  finds  a  bank  draft  with  the  paj'ee*s 
name  upon  it,  and  with  tbe  Intent  of  converting  it 
to  hte  own  use  presents  it  for  payment,  he  will  be 
guilty  of  larceny.    King  v.  Beard,  1  Jebb.  9. 

Tn  one  case  it  was  held  that  if  tbe  package  con- 
tains the  owner*S  name  on  a  slip  of  paper,  tbe  fact 
that  the  finder  is  not  able  to  read  will  not  prevent 
his  being  guilty  of  larceny,  since  with  small  effort 
he  can  obtain  the  necessary  information  from 
someone  else  to  enable  him  to  team  who  the  owner 
is.    Bhodes  v.  State,  11  Tex.  App.  883. 

But  tbat  decision  is  somewhat  opposed  by  Hunt 
V.  Com.  13  Gratt.  767,  70  Am.  Dec  448. 

And  some  cases  have  held  that  the  finder  of  lost' 
property  having  no  marks  by  which  the  owner  can 
be  asceriained  is  not  guilty  of  larceny,  although  be 
takes  it  animo  furandiL   State  v.  Conway,  18  Mo. 

aa. 

Larceny  cannot  be  committed  of  property  found 
in  a  highway  where  there  are  no  marks  on  it  by 
which  the  owner  can  be  ascertained.  Tyler  v.  Peo- 
ple. 1  UL  287,  12  Am.  Dec.  178;  Lane  v.  People,  10 

ni.aos. 

But,  as  will  be  seen  by  the  following  cases,  the 
question  of  liability  is  not  generally  made  to  de- 
pend upon  the  presence  or  absence  of  marks.  Any 
present  means  of  ascertaining  the  owner  being  held 
suflicient  to  show  guilt. 

GuUt  if  the  owner  is  kfiown.' 

If  money  is  dropped  by  tbe  owner  and  picked  up 
by  another  without  the  knowledge  of  the  owner, 
and  with  an  unkiwlul  in  tent  con  verted  to  the  find- 
er*s  own  use,  the  finder  will  be  guilty  of  larceny. 
State  V.  Pratt,  20  Iowa,  287. 

If  the  jury  has  been  told  that  the  finder  cannot 
be  convicted  unless  they  believe  that  he  feloniously 
took  the  property,  the  accused  cannot  Insist  on  an 
instruction  defining  his  guilt  which  must  include  a 
statement  that  if  he  knew  the  owner  and  fraudu- 
lently appropriated  the  property  to  bis  own  use  he 
was  guilty.    Hester  v.  Com.  18  Ky.  L.  Bep.  788. 

The  converse  of  the  rule  is  that  there  can  be  no 
larceny  if  the  owner  is  not  known,  and  the  lan- 
guage of  some  cases  would  make  that  the  test  of 
criminal  liability. 

If,  at  the  time  of  finding,  the  owner.is  not  known, 
the  finder  is  not  guilty  of  larceny.  Bailey  v.  Sute, 
52  Ind.  48Bi,  21  Am.  Bep.  182. 

Means  of  finding  owner. 

But  the  majority  of  the  cases  hold  that  there  may 
be  liability  if  there  is  means  of  MeertaiDing|^e 
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nse."  The  part  of  tbe  in^tniction  quoted  is 
said  to  be  erroneous,  because  It  is  said  tbe  In- 
tent  to  steal  must  exist  at  tbe  time  of  tbe  flod- 
iog.  and  not  be  formed  subsequently  to  the 
takiug.  We  think  tbe  instruction,  as  applied 
to  tbe  facts  in  ibis  case,  was  not  erroneous. 
He  did  not  find  the  money  until  he  opened  the 
purse  and  discovered  it  therein.  As  soon  as  be 
discovered  it  be  immediately  took  it,  and  pro- 
ceeded to  convert  or  conceal  the  same.  Bob- 
inson  v.  State,  1 1  Tex.  App.  403.  Moreover, 
tbe  court  explicitly  told  tbe  jury,  in  more  than 
one  instruction  J  that  tbev  must  find  that  the 
defendant,  when  be  found  the  pocket  book,  and 
discovered  and  took  from  it  tbe  money  therein 
contained,  did  so  with  intent  to  convert  tbe 
same  to  bis  own  use  and  deprive  the  owner 
thereof.  We  see  no  error  in  the  instructions 
given. 
8.  The  defendant  asked  four  instructions, 


and  they  were  each  refused  by  the  court.  These 
instructions,  in  so  far  as  they  embodied  correct 
rules  of  law,  were,  in  substance,  given  by  the 
court  on  its  own  motion.  We  have  examined 
the  whole  record,  as  its  our  duty,  and  discovered 
no  prejudicial  error.    Jffirmed, 

Ghrang^er»  J.,  dissenting:' 

My  preference  for  tbe  rule  of  the  majority 
opinion,  as  a  law  of  the  state,  would  lead  me 
to  refrain  from  dissenting,  did  I  not  believe 
tbe  result  would  justify  tbe  oft-repeated  charge 
against  courts  of  "judicial  legislation."  My 
objection  to  the  opinion  is  wherein  it  holds  that, 
under  a  statute  making  tbe  finder  of  lost  goods 
guilty  of  larceny  depend  upon  bis  unlawfully 
appropriating  the  same  to  his  own  use,  know- 
ing tbe  owner,  be  may  be  convicted  if  he  has 
tbe  reasonable  means  of  knowing  or  ascertain- 
ing the  owner.     It  needs  no  reasoning  to  show 


owner,  alrtanugb  be  1e  not  positively  known  at  the 
time  of  the  flndloff. 

In  order  to  render  the  finder  ffuUty  of  larceny 
there  must  have  been  at  tbe  time  property  was 
taken  an  Intention  of  appropriatiog  it  to  his  own 
use,  kDOwlng*,  or  havlnR  reason  to  know,  who  was 
the  owner.    Beff.  v.  Shea,  7  Ck>x,  C.  C.  147. 

A  person  who  takes  an  article  from  a  highway 
with  intent  to  steal  it  at  the  time  will  be  guilty  of 
larceny.  But  in  order  to  show  such  intent  it  must 
be  shown  that  tbe  finder  knew  wben  he  found  the 
article  who  the  true  owner  was,  or  had  then  and 
there  tbe  means  of  knowioflr  who  he  was.  Griggs 
T.  State,  68  Ala.  i2ft.  29  Am.  Rep.  782. 

If  a  person  ptoks  up  a  thing  of  wbich  he  knows 
that  be  can  Immediately  find  tbe  owner,  and  In 
stead  of  rc-storinK  it  to  tbe  owner  converts  it  to  his 
own  use,  be  will  be  guiliy  of  larceny.  Bex  v.  Pope* 
e  Car.  &  P.  846. 

It  is  larceny  to  find  property  on  the  highway  and 
convert  it  to  tbe  use  of  the  finder,  knowing,  or, 
having  the  means  of  knowing,  the  owner.  State  v. 
Weston,  9  Conn.  6*27, 26  Am.  Dec.  46. 

Tbe  crime  of  larceny  may  be  committed  by  one 
who,  finding  aoorber^s  money  and  knowing,  or 
having  reason  to  know,  who  tbe  owner  is,  appropri- 
ates It  to  his  own  use  fraudulently.  Kennedy  v. 
Woodrow,  6  HouBt.  (Del.)  46. 

If  the  finder  at  the  time  of  taking  possession  of 
the  goods  taas  a  felonious  intent  to  appropriate 
them  to  his  own  use.  and  then  knows  or  has  rea- 
sonable means  of  knowing  or  ascertaining  who  the 
owner  is,  be  will  be  guilty  of  larceny.  Com.  v. 
Titus,  U6  Mass.  42, 17  Am.  Bep.  188. 

Conversely,  there  is  no  giult  if  there  was  no 
means  of  ascertaining  the  owner. 

So,  if  at  the  time  of  finding  the  owner  is  not 
known,  and  tbe  finder  has  no  reasonable  means  of 
knowing  who  be  is,  he  is  not  guilty  of  larceny. 
Wolfington  V.  State,  58Ind.  848:  Strlgler  v.  Darnell, 
8  Ky.  L.  Bep.  67;  Bandal  v.  State,  4  Smedes  &  M. 
848;  Coon  v.  State,  18  Smedes  &  M.  246. 

Taking  the  property  with  intent  to  convert  it  to 
his  own  use  wlU  not  render  the  finder  guilty  of 
larceny  if  he  had  no  means  of  determining  who  tbe 
owner  was.    Beg.  v.  Mole,  1  Car.  ft  K.  417. 

If  a  thing  Is  lost  under  such  clrcumsianoes  that 
there  are  no  reasonable  means  of  finding  tbe 
owner,  tbe  finder  is  not  guilty  of  larceny  for  con- 
verting it  to  bis  own  use,  although  be  will  be  liable 
to  an  action  of  trover.  Beg.  v.  Peters,  1  Car.  ft  K. 
248w 

Belief. 

F  me  of  'the  cases  make  the  guilt  turn  on  tbe 
question  of  belief. 

If  tbe  finder  of  lost  property  knowing  the  owner 
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or  having  reason  to  believe  that  he  can  be  found 
takes  It  with  intent  to  deprive  the  owner  of  its 
value  and  to  appropriate  it  to  his  own  use,  he  is 
guilty  of  theft.    Statum  v.  State,  9  Tex.  App.  278. 

In  Beg.  V.  Ashwell,  16  Cox,  C.  C.  1,  which  was  tbe 
case  of  a  borrower  obtaining  more  than  tbe  lender 
intended  to  loan.  Smith.  .r.,8ays  tbe  principle  upon 
which  the  finder  of  a  lost  cbattel  bas  been  guilty 
of  larceny  is  that  be  bas  taken  and  carried  away  a 
chattel  not  believing  that  it  had  been  abandoned, 
and  that  at  the  time  of  such  taking  bas  bad  the 
felonious  intent.  Tbe  proper  direction  to  tbe  jury 
is  '*Did  tbe  prisoner  at  the  time  of  finding  tbe  cbat- 
tel intend  to  appropriate  it  to  his  own  use  tben  be- 
lieving that  tbe  true  owner  could  be  found  and 
that  tbe  cbattel  bad  not  been  abandoned?** 
Stephen,  J.,  says  that  tbe  doctrine  that  bad  been 
established  was  that,  in  order  to  maintain  a  convic- 
tion of  larceny,  tbe  original  taking  in  the  ordinary 
sense  of  the  word  must  be  felonious. 

If  tbe  finder  takes  tbe  property  with  intent  to  ap- 
propriate it  to  his  own  use,  reasonably  believing 
that  tbe  owner  cannot  be  found,  be  wUi  not  be 
guilty  of  larceny,  although  before  he  disposes  of  It 
be  has  notice  of  tbe  owner's  loes:  but  be  will  be 
guilty  of  larceny  if  he  believes  that  the  owner  can 
be  found  wben  be  takes  it.  Bag.  v.  Thurbom.  2 
Car.  ft  K.  881. 18  L.  J.  M.  C.  N.  a  140,  Temp,  ft  M.  07, 
1  Den.  C.  C.  887:  S.  C.  mb  ruvm.  Beg.  v.  Wood,  8  Cox« 
C.  C.  468;  BUb  nnm.  Beg.  v.  Tharborn.  18  Jur.  480. 

And  tbe  principle  of  that  case  was  followed  in 
Beed  v.  State,  8  Tex.  App.  40;  Wilson  v.  State,  14 
Tex.  App.  206. 

Two  things  must  be  made  out  to  establisb  a  charge 
of  larceny  against  tbe  finder  of  a  lost  article.  One 
is  it  must  be  shown  that  at  tbe  time  of  finding  he 
had  tbe  felonious  intent  to  appropriate  the  thing 
to  bis  own  use.  Tbe  other  is  that  at  tbe  time  of 
finding  he  bad  reasonable  grounds  to  believe  tbat 
the  owner  might  be  discovered,  and  tbat  reason- 
able belief  may  be  the  result  of  a  previous  knowl- 
edge or  may  arise  from  the  nature  of  tbe  chattel 
found  or  from  there  being  some  name  or  mark 
upon  it;  but  it  is  not  sufficient  tbat  the  finder  may 
think  tbat  by  taking  pains  the  owner  may  be 
found  -  there  must  be  tbe  immediate  m«*an8  of 
finding  bim.  Beg.  v.  Christopher,  Bell,  G  C.  27,  8 
Cox,  C.  C.91.  28  L.  J.  M.  C.  N.  8.  86, 6  Jur.  N.  8.  24, 
82  L.  T.  160,  7  Week.  Bep.  60. 

If  a  person  takes  goods  tbat  have  actually  been 
lost,  and  keeps  possession  of  them  with  intent  to 
appropriate  them  to  bis  own  use  really  believing 
at  tbe  time,  or  having  good  reason  to  believe,  that 
tbe  owner  can  be  found,  it  is  larceny.  Baker  ▼. 
State,  29  Ohio  St.  184, 28  Am.  Bep.  78L 

Where  at  the  time  of  finding  tbe  property  the 
finder  bas  reasonable  ground^  believe  from  the 
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that  aoder  the  rule  of  the  opinion  a  person  may 
be  convicted  of  the  larceny  of  such  croods,  who 
does  not  know  the  owner.  If  we  accept  it  as 
the  rule  of  the  opinion  that  such  a  conviction 
can  only  be  had  when  the  property  found  has 
on  or  about  it  the  eyidenoe  that  would  lead  to 
knowledge  of  the  ownership,  we  have  only  a 
modification  of  what  would  otherwise  be  con- 
fessedly an  erroneous  holding;  for  without  the 
modification  the  conviction  could  t)e  had  If  the 
linder  appropriated  the  same  without  knowing 
ibe  owner,  if  he  had  the  reasonable  means  of 
knowing  him,  without  regard  to  the  kind  or 
character  of  the  means  of  knowledge.  The 
modification  is  simply  a  limitation  upon  the 
evidence  upon  which  it  can  legally  be  made  to 
appear  that  he  had  reasonable  means  of  know- 
1«*dge.  It  still  remains  that  he  may  be  con- 
vifled  without  such  knowledj^e.  It  is  a  propo- 
sition which  is,  because  of  its  apparent  con- 


clusiveness, difficult  of  reasoning.  The  statute 
says  the  offense  shall  consist  of  an  unlawful 
appropriation  b^  one  who  knows  the  owner. 
The  court  is  i»aying  that  it  may  consist  of  such 
an  appropriation  by  one  who  has  certain  means 
of  knowing  the  owner.  It  is  not  pretended 
that  such  means  of  knowledge  is  the  legal 
equivalent  of  knowledge,  and  hence  the  effect 
is  an  unmistakable  anof  material  change  in  the 
law.  The  difficulty  is  because  some  authori- 
ties hold  to  a  common-law  rule,  as  announced 
in  some  of  the  states,  making  the  offense  within 
the  rule  of  the  mnjority  opinion.  Dut  the  com- 
mon-law rule  in  those  states  furnishes  the  added 
provision,  and  not  the  courts.  Our  statute  de- 
fines the  crime,  in  terms,  and  does  not  attempt 
a  re-enactment  of  the  common  law.  In  some 
cases  it  re-enacts  the  common  law  offenses,  as 
an  assault,  and  an  assault  and  battery,  and  when 
it  does  that  we  look  to  the  common-law  defini- 


nature  of  tbe  property  or  the  ciroumstanoes  under 
which  It  Is  found  that  If  he  does  not  conceal  but 
deals  taooestly  with  it  the  owner  will  appear  or  be 
aaoertalned.  he  will  be  guilty  of  larceny  if  at  the 
time  of  taking  it  into  his  posseseiOD  he  intends  to 
ateal  it.    Brooks  ▼.  Bute,  86  Ohio  St.  47. 

A  felonious  intent  to  appropriate  the  property, 
coupled  with  a  reasonable  belief  that  the  owner 
could  be  found,  will  reader  the  finder  guilty. 
8iate  V.  Clilford.  14  Nov.  72. 88  Am.  Rep.  586. 

It  is  not  necessary  that  the  finder  should  have  ac- 
tual knowledge  of  who  the  owner  te  to  render  blm 
rullty,  if  be  has  reason  to  believe  and  actually 
dO€«  believe  that  he  will  be  found.  State  v.  Levy, 
88  Minn.  104, 88  Am.  Bep.  078. 

He  must  have  such  means  of  inquiry  as  to  give 
him  reason  to  believe  that  with  reasonable  effort 
on  hia  part  the  owner  will  be  found.  State  v. 
Boyd,  86  Minn.  688. 

But  in  one  case  It  was  held  that  It  is  not  sufficient 
to  oonviot  the  finder  of  larceny  that  he  believed  at 
tbe  time  be  found  the  property  that  the  owner 
might  be  traced  if  there  were  no  marks  upon  the 
property  or  any  circumstances  which  would  dis- 
close bis  identity.  Beg.  v.  Dixon,  7  Cox.  C.  C.  86, 
Dears.  C  C.  680. 

NeeetgUyof  search. 

There  was  at  one  time  a  tendeocy  to  hold  that 
ecercb  must  be  made  for  the  owner  to  relieve  the 
Under  from  liability. 

Although  the  property  has  no  marks  upon  it  by 
which  tbe  owner  can  be  traced,  yet  the  finder  will 
be  fruilty  of  larceny  if  he  appropriates  it  to  his  own 
uee  without  making  inquiry  upon  the  subject,  un- 
ices he  has  reason  to  believe  that  it  has  been  aban- 
doned.  Queen  v.  GolBn.  2  Cox,  C.  C.  44. 

In  Bex  V.  James,  cited  in  2  Busseli,  Crimes,  8th 
Am.  ed.  m  it  is  said  that  it  is  tbe  duty  of  every 
manwhoflnds  tbe  property  of  another  to  use  all 
diligence  to  find  the  owner  and  not  to  conceal  the 
property,  which  was  actually  stealing  it,  and  ap- 
propriate it  to  his  own  use. 

Where  persons  engaged  in  dredging  in  the  bot- 
tom of  a  river  brought  up  a  box  of  plate,  which 
they  sold,  it  was  held  a  question  for  the  Jury 
whether  they  had  Buflident  means  of  diacovenng 
tbe  owner  or  bad  wilfully  abstained  from  making 
any  inquiries  towards  making  such  discovery.  Tf 
ibey  bad  such  means  or  bad  so  ahetained  It  would 
bare  been  larceny.  Queen  v.  Scully,  1  Cox,  C.  C 
186. 

Bat  the  court  in  Beg.  v.  Sbea,  TCox.C.  C.  147.  says 
tbe  dieta  that  there  is  a  duty  cast  upon  persons 
Ihiding  property  to  search  for  the  owner,  and  that 
if  they  do  not  do  so  they  will  be  guilty  of  larceny, 
ace  overruled. 

And  It  is  now  held  that  it  Is  not  enough  that 
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the  finder  has  tbe  general  means  of  discovering 
the  owner  by  'honest  diligence  to  render  him 
guilty  of  larceny.  People  v.  Cogdell,  1  Hill,  94,  87 
Am.  Dec.  887. 

To  coostltute  larceny  in  the  finder  of  goods  ac- 
tually lost,  it  is  not  enough  that  the  finder  has  gen- 
eral means  by  the  use  of  proper  diligence  of  dis- 
covering the  true  owner.  He  must  know  the 
owner  at  the  time  of  finding  or  the  goods  must 
have  some  mark  about  them  understood  by  him 
or  presumably  known  by  him  by  which  the  owner 
can  be  ascertained.  Hunt  v.  Com.  18  Gratt.  757,  70 
Am.  Dec.  448;  Tanner  v.  Com.  14  Gratt.  085:  Perrln 
V.  Com.  87  Va.  664. 

The  fact  that  the  jury  are  satisfied  that  the  finder 
oould,  within  a  reasonable  time,  have  found  the 
owner,  will  not  warrant  a  conviction,  although  be 
immediately  converted  the  property  to  bis  own 
use  Intending  to  deprive  tbe  owner  of  it.  Beg.  v. 
Knight,  12  Cox,  a  C.  102.  25L.T.  N.  S.60tt,20Week. 
Bep.  122. 

But  if  a  servant  finds  property  in  the  passage- 
way of  his  master's  house  he  will  be  guilty  of  lar> 
oeny  if  he  takes  it  away  without  inquiring  of  his 
master  as  to  the  ownership  of  It.  Beg.  v.  Kerr,  8 
Car.*  P.  170. 

Holding  for  rewartL 

If 'the  finder  takes  the  property  with  tbe  intent 
of  appropriating  it  to  his  own  use,  and  only  returns 
it  to  the  owner  when  a  reward  is  offered,  he  is 
guilty  of  laroeny.    Beg.  v.  Peters,  1  Gar.  &  K.  246. 

Taking  possession  of  tbe  property  with  intent  to 
keep  It  until  a  reward  is  offered  does  not  render  the 
finder  guilty  of  laroeny.  Beg.  v.  Yorke,  2  Car.  & 
K.  841,  IDen.  a  C. 886.  8 Cox, C.  C.  181,  Temp,  k  M. 
20, 18  L.  J.M.  C.  N.  8. 88, 12  Jur.  iOTS. 

The  fact  that  the  property  was  taken  with  intent 
to  hold  it  for  a  reward  wiil  not  render  the  finder 
guilty  of  larceny.  Scepp  v.  State,  81  Tex.  Crim. 
Bep.  848. 

But  taking  tbe  property  with  the  intention  of 
exacting  a  reward  for  its  return,  and  with  the  in- 
tent not  to  return  it  unless  a  reward  is  given,  will 
be  laroeny  where  the  owner  can  be  readily  ast'er- 
tatoed.  Queen  v.  Spurgeon,  2  Cox,  C.  C.  102;  Keg. 
V.  O'Donneli,  7  Cox,  C.  C.  337. 

Efeet  of  ftnder^B  belief  as  to  hit  riolUa, 

In  one  case  it  was  held  that  if  the  finder  t)elieves 
that  he  has  a  right  to  the  property  found  he  can- 
not be  guilty  of  larceny  since  the  intent  to  steal  It 
is  not  present.    Queen  v.  Beed,  Cur.  St  M.  806. 

But  in  Missouri  it  was  held  that  the  fact  that 
the  finder  thought  that  property  found  which  had 
no  marks  on  it  by  which  it  oould  be  Identified  be-' 
longed  to  tbe  one  finding  It  will  nor  relieve  him 
from  liability  for  laroeny  under  a^^atute  which 


eny  under  a^^atute  which 
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tioo  for 'the  particalar  facts  constituting  the 
crime.  But  not  bo  when  the  statute  specifies 
the  facts.  In  Estes  ▼.  Carter,  10  Iowa,  400,  it 
is  said  that,  while  the  common-law  principles 
enter  into  oar  criminal  adjudications  when  the 
Jurisdiction  of  our  courts  has  been  established 


over  crimioal  offenses,  '*stil1  they  do  not  con- 
fer upon  the  courts  in  this  state  the  power  to 
try  and  punish  an  offense  that  is  such  at  com- 
mon law,  but  which  has  not  been  ordained  as 
such  by  the  supreme  lawmaking  power  of  the 
state."    See,  as  to  the  rule  where  our  statute 


makes  it  larceny  for  the  finder  to  make  away  with 
or  secrete  the  property  with  Intent  to  convert  it  to 
hJs  own  use  and  defraud  tbe  owner.  State  v. 
Welch,  78  Ho.  884, 89  Am.  Bep.  51ft. 

Property  not  (osC 

There  la  a  distinction  between  cases  where  the 
article  is  found  in  tbe  blxhway  or  other  place 
where  it  is  manifestly  lost  and  those  where  it  has 
been  unintentionally  left  or  dropped  by  the  owner 
in  other  places  where  he  will  be  likely  to  return 
for  it.  Oriffgs  v.  State,  68  Ala.  426,  29  Am.  Bep. 
782. 

Taking  away  Iron  from  the  bed  of  a  canal  which 
is  in  process  of  being  cleaned  will  subject  the  one 
taking  it  to  indictment  for  larceny  either  at  the 
prosecution  of  the  true  owner  or  of  tbe  owner  of 
the  canal.  Reg.  v.  Bowe,  Beil,  C.  C.  93. 8  Cox,  C.  C- 
189.  28  L.  J.  M.  G.  N.  8. 28,  6  Jur.  N.  8. 274. 32  L.  T.  889, 
7  Week.  Bep.  286. 

Where  a  person  purchased  a  trunk  in  which 
goods  had  been  placed  for  safe-keeping,  and  upon 
discovering  them  appropriated  them  to  his  own 
use  he  was  held  guilty  of  larceny.  Bobinson  v. 
State,  11  Tex.  App.  408. 

Where  a  person  had  inadvertently  left  his  pocket 
book  behind  the  door  of  his  office  and  another  per- 
son discovered  it  and  appropriated  it  to  his  own 
use  he  was  held  guilty  of  Uroeny.  Pyland  v.  State, 
4Sneed.&7. 

A  person  who  buys  an  article  of  furniture  and 
finds  a  secret  drawer  containing  money  will  be 
guilty  of  larceny  if  he  appropriates  It  to  his  own 
use  knowing  or  having  the  means  of  knowing  who 
the  owner  is.  Merry  v.  Green,  7  Mees.  &  W.  623. 
10  L.  J.  M.  C.  N.  8. 164. 

If  a  carpenter  to  whom  furniture  is  sent  to  be 
repaired  breaks  open  a  secret  drawer  and  takes 
money  out  of  it  with  the  intent  of  appropriating  it 
to  his  own  U8ehe'willl)e  guilty  of  larceny,  at  least  if 
it  was  not  necessary  for  the  prosecution  of  his  work 
to  open  the  drawer.  Cartwright  v.  Green,  2  Leach, 
C.  C.  962.  And  from  the  report  in  8  Yes.  Jr.  406.  it 
appears  that  the  money  had  been  placed  in  the 
drawer  by  a  person  since  deceased,  and  that  its 
presence  was  not  known  to  the  present  owner  of 
the  furniture. 

See  also  supra,  XL 

Other  rviinoi. 

The  finder  cannot  be  convicted  of  theft  if  he  does 
not  conceal  the  property  but  attempts  to  find  the 
owner,  and  does  find  the  owner  of  part  of  the 
property  found,  and  restores  his  property  to  him. 
McLarenlv.  State,  21  Tex.  App.  618L 

The  intent  to  steal  the  property  is  to  be  deter- 
mined from  a  consideration  of  the  facts  and  cir- 
cumstances attending,  preceding,  and  following 
the  finding,  and  if  the  finder  knows  the  owner  the 
Intent  may  be  Inferred  from  his  failure  to  restore 
the  property,  [and  the  failure  to  use  diligence  to 
discover  the  owner  from  identifying  marks  or 
other  circumstances  may  establish  the  intent. 
Bansom  v.  State,  22  Conn.  166:  Allen  v.  State,  91 
Ala.  19. 

A  finder  of  (property  which  he  has  reason  to  be- 
lieve and  does  believe  was  stolen  may  be  con- 
victed of  receiving  stolen  goods  if  he  appropriates 
it  to  his  own  use,  the  circumstances  being  such  as 
to  show  guilty  'knowledge.  Com.  v.  Moreland,  27 
Pittsb.L.J.217. 

If  a  person  jfinds^articles  which  have  been  stolen 
B7  L.  R.  A. 


and  hidden,  and  with  Intent  to  convert  them  to  his 
own  use  conceals  them  and  sells  them  for  an  un- 
reasonably small  price,  he  may  be  convicted  of 
larceny,  although  he  did  not  know  the  owner  or 
the  fact  that  the  property  had  been  stolen.  Com. 
V.  Dearolf.  9  Lane.  L.  Bev.  836. 

The  fact  that  one  who  finds  money  and  appro- 
priates it  to  his  own  use,  knowmg  the  owner, 
when  detected  returns  an  amount  of  money  al- 
most equal  to  that  found  to  tbe  owner,  does  not  re- 
move his  guilt.    State  v.  Bolander,  71  Iowa,  706. 

Where  a  person  sent  to  recover  a  lost  article  ap- 
propriates it  to  his  own  use  it  is  a  mere  breach  of 
bailment  and  not  a  larceny.  State  v.  England,  8 
Jones,  L.  899. 

IV.  iStatufss. 

The  California  statute  declares  it  to  be  larceny 
for  one  who  finds  lost  property  under  circum- 
stances which  give  him  knowledge  or  means  of  in- 
quiry as  to  the  true  owner  to  appropriate  the  prop- 
erty to  his  own  use  without  trying  to  find  tbe 
owner  and  return  the  property  to  him.  People  v. 
Buelna,81CaI.136. 

But  that  statute  is  not  applicable  to  the  case  of 
property  in  the  posseasion  of  a  person  who  by  mis- 
take appropriates  it  to  his  own  use,  since  in  such 
case  there  is  no  finding.  People  v.  Devine,  95  Cai. 
227. 

Under  tbe  Iowa  statute  the  finder  of  property  Is 
bound  to  make  restitution  to  tbe  owner  if  be  is 
known,  without  compensation.  Dougherty  r. 
Posegate,  8  Iowa,  88. 

Under  the  Iowa  statute  to  make  a  finder  of  prop- 
erty guilty  of  larceny  in  appropriating  it  to  his  own 
use  he  must  have  known  the  owner.  State  v.  Tay- 
lor, 26  Iowa,  278. 

Where  the  atatutes  require  the  finder  of  property 
to  take  steps  to  find  the  owuer  and  provide  for  his 
compensation,  and  also  provide  that  if  he  finds 
property  knowing  the  owner  and  appropriates  it 
to  his  o  vn  use  he  will  be  guilty  of  larceny,  his  fail- 
ure to  take  the  steps  1^  find  the  owner  will  not  ren- 
der him  guilty  if  he  did  not  know  the  owner  at  tbe 
time  he  found  the  property.  State  v.  Dean,  48 
Iowa,  78, 81  Am.  Bep.  14& 

Under  the  Massachusetts  statute  which  requires 
the  finder  of  property  to  post  notices  and  make 
efforts  to  find  the  owner,  if  he  conceals  the  findinjr 
with  intent  to  obtain  a  reward  he  acts  wrong- 
fully if  not  feloniously,  and  cannot,  if  he  returns 
the  reward  upon  being  arrested  for  illegal  conduct, 
recover  it  back  on  the  ground  that  it  was  returned 
under  duress.    Felton  v.  Gregory,  180  Mass.  176. 

The  method  of  advertising  for  the  owner  of  lost 
property  prescribed  by  tbe  New  Hampshure  stat- 
utes need  not  be  followed  if  the  owner  is  known. 
Jones  V.  Smyth,  18  N.  H.  119. 

The  New  York  statute  provides  that  a  person 
who  finds  lost  property  under  oiroumatanoee 
which  give  him  knowledge  or  means  of  Inquiry  as 
to  the  true  owner,  and  who  appropriates  such 
property  to  his  own  use  without  first  having  made 
every  reasonable  effort  to  find  the  owner  and  re- 
store  the  property  to  him.  Is  guilty  of  larceny. 
People  V.  Seaton,  89  N.  Y.  8.  B.  488. 

In  State  v.  Jenkins,  2  Tyler  (Yt.)  877.  it  is  aatd 
that  it  is  Incumbent  on  the  finder  of  lost  property 
to  advertise  it  under  the  provisions  of  the  several 
acts  relating  to  estrajrs  and  lost  property.  If  he 
neglects  and  conceals,  or  privately  converts  the 
property,  he  is  Justly  chargeable  with  larceny. 
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does  not  define  the  crime,  but  makes  a  com- 
moD-law  offeDse  punishable.  Stats  ▼.  Twoffood, 
7  Iowa,  262.  It  Is  a  general  rule  of  construc- 
tion, as  well  as  the  rule  of  this  state,  that  crim- 
inal statutes  are  inelastic,  and  cannot  be  made 
to  embrace  cases  plainly  without  the  letter, 
though  within  the  reason  and  policy,  of  the  law. 
State  Y.  LovOl,  28  Iowa,  804.  %'he  case  of 
Siate  Y.  Dean,  40. Iowa,  78,  81  Am.  Rep.  148, 
is  one  for  the  larceny  of  lost  property,  but  not 
having  about  it  evidence  of  who  the  owner  was; 
and  the  case  holds  against  any  rule  of  diligence 
to  know  the  owner,  and  quotes  approvingly  the 
rule  from  2  Bishop,  Crim.  L.  6th  ed.  §  882,  as 


follows:  "The  doctrine  therefore  la  that,  if, 
when  one  takes  goods  into  his  hands,  he  sees 
about  them  any  marks,  or  otherwise  learns  any 
facts,  by  which  he  knows  who  the  owner  is, 
yet  with  felonious  intent  appropriates  them  to 
his  own  use,  he  is  guilty  of  larceny,  otherwise 
not."  It  will  be  seen  from  that  rule  that,  to 
show  guilt,  the  finder  must  see  the  marks,  or 
learn  the  fact  ''by  which  he  knows  who  the 
owner  is." 

I  think  the  rule  of  the  opinion  is  without  sup- 
port in  any  known  authority. 

Robinson*  J.,  concurs  in  this  dissent 
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1.  The  by-laws  or  mlosofanuMons' and 
boUders*  nasoctatlon  which  require  all 
memben  who  wish  to  compete  for  any  contract 
or  Job  to  brlnff  their  bids  io  advance  to  the  rooms 
of  the  asBooiation  for  examination  by  acommlttee, 
and  that  0  per  cent  at  least  shall  tie  added  to  the 
amount  of  the  lowest  bid  before  it  can  be  But>- 
mitted  in  the  oompetitton,  with  the  result  that 
owners  are  compelled  to  pay  for  the  erection  of 
buildings  by  members  of  the  aseoclatlon  6  per 
cent  In  excess  of  what  they  would  tie  otherwise 
obliged  to'pay  if  the  bidding  was  uninfluenced 
by  such  combination,  are  contrary  to  public  pol- 
icy and  void. 

2.  Anote  forbenellta  and  adTantaipes 
reeeiTod  or  expected  to  be  received  by  a 
member  of  an  associatioo  under  the  provisions 
and  by-laws,  which  arecontrary  to  public  policy, 
cannot  be  enforced  by  the  association  against 
the  maker. 

8.  Failure  to  perfect  Jnd^ment  within 
■Izty  days  after  the  entry  of  the  verdict  will 
prevent  the  successful  party  from  recovering 
costs  under  Sanborn  &  B.  Anno.  Stat  1)38040,  al- 
though be  procured  the  taxation  of  the  costs  be- 
fore that  time,  and  an  \msuocessful  motion  to 
set  aside  the  yerdlot  and  obtain  a  new  trial  was 
made. 

(February  2, 1807.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Milwaukee  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
promissory  note.  Afjlrmed  except  a$  to  theai- 
Uneanee  ef  eoet*. 

Statement  by  Pinney,  J.: 

This  action  was  brought  to  recover  the  sum 
of  $2,289,  dsimed  as  a  balance  due  upon  a 
promissory  note  for  $4,266,  given  by  the  de- 
fendant  to   the  plaintiff   corporation  by  the 

Nora.— Ab  to  combinations  to  govern  prices,  see 
aifo  Nester  v.  Continental  Brewing  Go.  (Pa.)  UL,R. 
A.  247,  and  oases  cited  in  footnote. 
37L.R  A. 

See  also  46  L.  R.  A.  561. 


name  and  style  of  the  Masons'  &  Builders'  As- 
sociatioo, payable  one  year  and  three  months 
after  date.  The  defense  was  that  the  note  was 
without  legal  consideration  and  void,  that  the 
pretended  consideration  was  contrary  to  public 
policy  and  good  morals,  and  that  the  note  was 
given  by  and  secured  from  the  defendant,  who 
was  a  member  of  the  said  association,  pursuant 
to  a  secret  combination  and  confederation  of 
the  plaintiff  and  its  members  to  exact  of  and 
from  cititzens  of  Milwaukee,  Wisconsin,  desir- 
ing to  erect  and  construct  buildings,  a  sum 
equal  to  6  per  cent  in  excess  of  the  actual  cost 
and  value  of  the  work  to  be  done,  and  by 
secret  means  to  prevent  and  suppress  competi- 
tion in  bidding  for  such  work;  that  the  note  in 
question  was  given  and  received  for  the  pur- 
pose and  as  a  means  of  carrying  into  effect 
such  alleged  unlawful  combination.  There  was 
practically  no  dispute  as  to  the  facts,  and  at 
the  close  of  the  evidence  the  court  directed  a 
verdict  for  the  defendant.  From  a  judgment 
thereon  against  the  plaintiff  for  costs  the  plain- 
tiff appealed.  At  the  time  the  note  was  given, 
the  membership  of  the  corporation  plaintiff 
comprised  about  sixty  of  the  seventy  or  seven- 
ty-five masons  or  contractors  in  Milwaukee, 
the  masons  and  builders  thinking  that  they 
were  not  receiving  fair  treatment  in  the  matter 
for  bids  for  and  letting  work  from  owners  and 
their  architects,  the  association  devised  and 
adopted  certain  rules  and  by-laws  in  relation 
to  bids  and  contracts,  as  a  protection  against 
the  practices  of  which  they  complained.  The 
association  had  two  sets  of  by-laws,  one  of 
which  was  for  general  distribution,  and  the 
other,  under  which  they  carried  on  their  opera- 
tions, was  private.  They  had  contracts  with 
materialmen  in  the  city  bv  which  members 
who  complied  with  the  pnvate  by-laws  could 
and  did,  notably  in  purchases  of  brick  of  the 
Brickmakers'  Association,  receive  rebates  of 
8Bi  per  cent  upon  all  material  necessary  to 
their  contracts,  and  they  were  thus  enabled 
to  underbid  non members  for  doing  such 
work.  By  reason  of  city  ordinances,  all  build- 
ings within  fire  limits  were  required  to  be  con- 
structed of  brick,  stone,  or  other  fireproof 
material,  and  by  the  plaintiff's  private  by- 
laws, if  brick  was  purchased  ip  Chicago  or 
outside  of  Milwaukee,  where  it  could  be  pro- 
cured much  cheaper  than  of  the  Brickmakera'p 
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Association,  the  memben  of  the  plaintiff's  as> 
sociation  were  required  to  charge  $3  more  per 
1,000  for  laying  them,  $1.25  of  which  went  to 
the  Briclcmakers'  Association  of  Milwaukee, 
and  75  cents  to  the  plaintiff's  association;  which 
it  was  contended  enabled  the  Brickmaker's  As- 
sociation to  maintain  general  high  prices,  and 
to  make  such  discount  to  members  of  the  plain- 
tiff association.  By  the  private  by-laws  of  the 
plaintiff  it  was  required  of  all  its  members  who 
wish  to  compete  for  any  contract  or  job,  pub- 
lic or  private,  to  bring  their  bids  to  the  rooms 
of  the  association  the  day  preceding  the  one  on 
which  bids  were  to  be  submitted  to  the  person 
desiring  to  build,  or  his  architect  or  agent, 
when  a  committee  of  such  bidders  was  ap> 
pointed  by  a  chairman,  one  of  their  number, 
who  was  to  inspect  the  bids,  and  determine 
who  was  the  lowest  bidder,  tiuch  lowest  bid 
der  was  then  required  to  add  6  per  cent  to  the 
amount  of  his  bid.  before  he  could  submit  it 
to  the  person  for  whose  work  he  was  compet- 
ing, or  to  his  architect  or  agent.  In  ca.<e  his 
bio  was  8  per  cent  or  more  lower  than  the  next 
lowest  bidder,  the  bidders  present  were  to  deter- 
mine bow  much  should  be  added,  over  said  6 
per  cent,  to  his  bid.  All  bids  made  by  members 
were  to  be  made  at  the  rooms  of  the  associa- 
tion, and  at  no  other  place;  and  after  bids  had 
been  submitted  to  the  owner  or  architect  no 
member  was  allowed  to  change  his  bid,  or  do 
the  work  except  at  the  figures  given  in  such 
bid.  Members  who  did  not  comply  with  the 
rules  in  submitting  their  bids  to  the  associa- 
tion were  "under  no  circumstances  to  submit 
a  bid  for  the  work."  Another  private  rule 
was  that  "no  member  shall  give  a  bid  to  any 
owner  or  architect  for  changes  or  additions  to 
work  under  contract.  The  original  contractor 
shall  have  the  right  to  bid  on  such  changes  or 
additions  without  competition,  unless  the 
amount  is  larger  than  the  contract;  but  other 
bidders  shall  go  in  for  the  accommodation  of 
the  owner,  after  arranging  the  same  with  the 
original  contractor,  who  will  pay  only  6  per 
cent  of  such  work;  the  other  bidders  having 
no  voice  in  making  such  bid."  The  successful 
bidder,  upon  signing  a  contract,  was  required 
to  report  to  the  association  certain  particulars 
thereof,  and  file  the  contract  with  the  secretary 
within  three  days  thereafter.  Another  of  said 
rules  required  him  to  pay  6  per  cent  of  each 
estimate  to  the  secretary;  and  when  the  roof 
was  on  the  building  he  was  to  pay  his  per- 
centage in  full,  whether  he  had  received  pay- 
ment in  full  or  not.  Members  were  subject  to 
certain  fines  for  noncompliance  with  bylaws. 
In  the  summer  of  18£3.  and  while  a  member  of 
the  association  plaintiff,  the  defendant  became 
the  successful  bidder  for  building  the  Gesu 
Church  in  Milwaukee,  for  the  sum  of  $71,000, 
but  he  submitted  his  bid  for  doing  the  work 
directly  to  the  congregation,  and  did  not  sub- 
mit it  to  the  association  plaintiff,  and  there 
was  no  addition  of  6  per  cent  made  to  his  bid 
for  its  benefit.  The  association  claimed  that 
the  defendant  should  give  his  note  for  the 
usual  percentAge  of  6  per  cent,  and,  after  he 
had  been  visited  by  a  committee,  he  was  noti- 
fied to  attend  a  special  meeting  to  consider  the 
subject,  whep,  after  some  discussion,  he  finally 
gave  the  note  in  question  for  the  required 
9 mount,  it  being  understood  that  he  wotild  re- 
37  L.  R.  A. 


main  a  member.  He  testified,  in  substance, 
that  he  had  other  contracts,  and  he  appre- 
hended that  if  he  did  not  give  the  note  the  as- 
sociation might  cut  him  off,  and  he  would  have 
trouble  in  relation  to  bis  work:  that  he  under- 
stood, if  he  did  give  it,  he  would  have  the 
benefit  of  the  association  in  rebates.  He  also 
testified  that  he  had  rebates  on  material  for  the 
church  work,  but  that  he  got  them  by  reason 
of  prom  ptpay  men  t,  and  not  through  the  asso- 
ciation. The  ordinary  method  of  getting  re- 
bates was  by  obtaining  a  slip  for  that  purpose 
from  the  secretary,  but  the  evidence  showed 
also  that  they  were  frequently  arranged  be- 
tween the  materialmen  and  members.  The 
evidence  showed  that  the  only  consideration 
for  the  note  was  the  benefits  and  advantages 
received  by  the  defendant,  or  expected  to  be. 
such  as  were  provided  and  secured  by  said  by- 
laws, and  the  methods  of  transacting  business 
under  them. 

Mr,  A.  J.  EimermaAD,  for  appellant: 

Contracts  void  on  account  of  being  a^inst 
public  policy  are:  (1)  contracts  in  restramt  of 
trade;  (2)  contracts  In  restraint  of  marriage; 
(8)  marriage  brokerage  contracts;  (4)  wagers 
and  gaming;  (5)  contracts  to  offend  against  the 
public  laws  and  public  duty;  (6)  usury;  (7) 
trading  with  an  enemy. 

KeUogg  v.  Larhin,  8  Pinney,  187,  56  Am. 
Dec.  164. 

If  the  plaintiff  association  was  an  unlawful 
organization  and  organized  for  the  purpose  of 
exHctiog  a  higher  and  greater  sum  out  of  the 
building  public,  there  must  be  proof  of  such  fact 
and  it  cannot  be  presumed.  It  must  further 
appear  that  the  combination  was  complete  and 
that  the  building  public  was  at  the  mercy  of 
the  members  of  the  plaintiff  association,  which, 
however,  was  not  the  case  here,  there  Ix'iog  20 
per  cent  of  the  msson  contractors  of  said  city 
of  Milwaukee  not  membeis  and  a  great  many 
more  in  neighboring  cities. 

KeUogg  v.  Larkin,  8  Pinney,  181,  56  Am. 
Dec.  164;  Laubenheimer  v.  Mann,  17  Wis.  543; 
National  Ben,  Co.  v.  Union  Hospital  Co.  45 
Minn.  272.  11  L.  R  A.  487;  Hiehardton  ▼. 
Buhl,  77  Mich.  682,  6  L.  R  A.  459. 

It  must  further  appear  that  by  the  combina- 
tion of  the  plaintiff  members  the  general  pub- 
lic has  suffered,  and^  there  is  nothing  in  the 
evidence  that  such  is*the  fact. 

I^die  V.  Lorillard,  110  N.  Y.  519,  1  L.  R 
A.  456;  Diamond  Match  Co,  ▼.  Roeber,  106  N. 
Y.  478,  60  Am.  Rep.  464. 

It  has  been  held  that  a  restraint  of  trade 
was  not  general  but  partial,  though  covering 
the  whole  country,  except  Nevada  and  Mon- 
tana. 

Homer  v.  Graves.  7  Bing.  735;  People  ▼. 
North  River  Sugar  Rrf,  €h.  54  Hun,  855,  note, 
2  L  R.  A.  89. 

You  are  not  to  extend  arbitrarily  those  rules 
which  say  that  a  given  contract  is  void  as  be- 
ing against  public  policy,  because,  if  there  is 
one  which  more  than  another  public  policy 
requires,  it  is  that  men  of  full  age  and  compe- 
tent understanding  shall'  have  the  most  liberty 
in  contracting,  and  that  their  contracts  were 
entered  into  freely  and  voluntarily,  shall  be 
held  sacred  and  shall  be  enforced  in  courts  of 
justice.  ^  1 
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Whalen  ▼.  Brennan,  84  Neb.  130;  National 
IHttaUng  Oo.  ▼.  Cream  City  Importing  Co,  86 
Wis.  852. 

The  power  of  courts  to  declare  a  contract 
Toid  as  against  public  policy  is  a  very  delicate 
mod  UDdefiued  power,  and  like  the  power  to 
dedaro  a  statute  unconstitutioDal,  should  be 
exercised  in  cases  free  of  doubt,  etc. 

Greenhood,  Pub.  Pol.  pp.  116,  117,  Rule 
129;  Swannv.  Swann,  2\  Fed.  Rep.  299;  Walsh 
▼.  Fu$ieU,  8  Moore  A  P.  457.  6  Biog.  168; 
Chitty,  Contr.  664;  Bohn  Hfg.  Co.  ▼.  Eollis,  54 
Minn.  228,  21  L.  R.  A.  887. 

Me$9n.  Hoytf  Ogdewk^  &  Olwell*  also  for 
appellant: 

An  agreement  between  a  number  of  dealers 
and  manufacturers  to  raise  prices,  unless  they 
practically  control  the  entire  commodity,  can- 
not operate  as  a  restraint  upon  trade,  nor 
would  it  injuriously  affect  the  public. 

National  DiitiUing  Co.  v.  Cream  City  Im- 
porting Co.  86  Wis.  857;  Bohn  Iffg,  Co.  v.  Hoi- 
lis,  54  Minn.  228,  21  L.  R.  A.  887;  Moyul  8,8. 
Co.  V.  McGregor,  L.  R.  21  Q.  B.  Div.  544. 

The  theory  of  the  defense  of  public  policy 
proceeds  upon  the  ground  of  protection  to  the 
public,  and  not  upon  the  idea  of  wrong  to  the 
defendant 

Mogui  8.  8.  Co.  V.  McGregor,  eupraj  Church 
T,  /Vector,  88  U.  S.  App.  1,  66  Fed.  Rep.  240. 
The  power  of  the  court  to  declare  a  contract 
void  as  against  public  policy  will  not  be  incau- 
tiously ezerdaed. 

Kdiogg  y.  Larkin,  8  Pinney,  188,  56  Am. 
Dec.  164;  Bichmond  y.  Dubuque  dh  S.  C.  R.  Co. 
26 Iowa,  191;  WhaUn  y.  Brennan,  34  Neb.  129; 
Printing  db  N.  Begietering  Co.  y.  8ampson,  L. 
R.  19  £q.  468. 

How  can  defendant  ay  old  payment  by  ques- 
tioning the  legality  of  rules  or  practices  which 
were  not  only  not  called  into  action,  but  ex- 
pressly disregarded  in  his  case? 

Armstrong  y.  ToUr,  24  U.  S.  11  Wheat  268, 
6  L.  ed.  468. 

The  costs  should  haye  been  stricken  from 
the  iuderaent 

Fox  Biter  Flour  d  Paper  Co.  y.  Kdley,  70 
Wis.  805. 

Meetrt.  Aastin  &  Fehr,  for  respondent: 
In  New  York  an  association  consisting  of 
the  whole  or  a  large  portion  of  the  proprietors 
of  boats  in  the  Erie  and  Oswego  canals  under 
an  agreement  to  regulate  the  price  of  freight 
and  passage  by  a  uniform  scale  to  be  flxed^by 
a  committee  cnosen  by  themselyes  and  diyide 
the  profits,  etc.,  was  held  illegal. 

Stanton  y.  AUen,  5  Denio,  434, 49  Am.  Dec. 
282. 

An  agreement  to  do  an  unlawful  act  cannot 
be  supported  by  law. 

Hooker  y.  Vandewater,  4  Denio,  852,  47  Am. 
Dec.  258;  Jaekeon  v.  Duchaire,  3  T.  R.  551; 
Fairbanks.  Leary,  40  Wis.  642;  Wight -7.  Rinds- 
kopf,  48  Wis.  848. 

If  the  real  object  of  this  association  is  illegal, 
the  courts  will  not  enforce  contracts  between 
its  members. 

9  Am.  &  Eng.  Enc  Law,  p.  882,  and  cases 
DOte  5. 

This  agreement  is  against  public  policy,  and 
tbe  courts  will  not  enforce  any  contracts  or 
obligations  which  will  further  it  It  is  not 
only  in  restraint  of  competition,  but  it  pro- 
87  L.R.A. 


hibits  competition.  There  can  be  no  question 
as  to  the  object  of  this  section,  and  it  is  one 
of  the  benefits  giyen  for  the  consideration  of 
this  note. 

M<^e  y.  Bennett,  140  111.  69.  15  L.  R.  A. 
861;  BoyU  y.  Adams.  50  Minn.  255,  17  L.  R. 
A.  96;  Ateheson  y.  Mallon,  48  N.  Y.  147,  8 
Am.  Rep.  678. 

It  is  not  necessary  to  show  that  the  public 
has  suffered  already;  It  is  sufficient  to  condemn 
it  if  it  appears  that  the  tendency  is  towards 
public  injury,  and  that  such  is  the  natural  ten- 
dency of  the  association. 

9  Am.  &  Eng.  Enc.  Law,  p.  882,  note  5; 
Ateheson  y.  MaUon.  supra;  Bichardson  y. 
CrandaU,  48  N.  Y.  862;  Texas  Standard  Oil 
Co.  y.  Adoue,  83  Tex.  650,  15  L.  R.  A.  598; 
Hunter  y.  Pteiffer,  108  Ind.  200;  Anderson  v. 
Jett,  89Ky.'375,  6  L.  R.  A.  890;  Capital  Bank 
y.  Huntoon,  85  Ean.  590;  More  y.  Bennett, 
supra;  Gaston  y.  Drake.  14  Ney.  181,  88  Am. 
Rep.  648;  Wight  v.  Bindskopf,  supra. 

The  courts  will  not  stop  to  inquire  the  de- 
gree of  injury  inflicted.  It  is  enough  to  know 
that  the  natural  tendency  of  such  contracts  is 
injurious. 

Nester  y.  Continental  Brewing  Co.  161  Pa. 
473,  24  L.  R.  A.  251. 

An  illeflral  contract  cannot  be  enforced,  sued 
on,  annulled,  or  rescinded.  Neither  law  nor 
equity  will  afford  reiief.  The  courts  will 
leaye  the  parties  as  they  found  them. 

Swartger  y.  Gillett,  2  Pinney,  238;  MeClin- 
ioek  y.  Loisseau,  81  W.  Va.  865,  2  L.  R.  A. 
816;  Bichardson  y.  Buhl.  77  Mich.  682,  6  L.  R. 
A.  458. 

Courts  will  take  notice  of  their  own  motion 
of  illegal  contracts,  and  will  leaye  the  parties 
where  thev  haye  placed  themselyes. 

Wight  V.  Bindskopf,  48  Wis.  848;  Richard- 
son V.  Buhl,  supra;  Texas  Standard  Oil  Co.  y. 
Adoue,  supra. 

The  costs  were  taxed  and  judgment  entered 
as  provided  by  law. 

Steinhofel  y.  Chicago,  M.  dk  St.  P.  B.  Co.  92 
Wis.  123. 

Pinney*  J.,  delivered  the  opinion  of  the 
court: 

The  question  to  be  determined  is  whether  the 
benefits  and  advantages  which  the  defendant 
was  entitled  to  receive,  as  a  member  of  the  asso- 
ciation, in  consequence  of  conducting  its  busi- 
ness under  and  in  pursuance  of  the  by-laws 
already  noticed,  constitute  a  lawful  considera- 
tion for  the  note.  The  manifest  purpose  of 
the  private  by-laws  was,  by  means  of  the  com- 
bination thus  effected;  to  suppress  fair  and 
free  competition  in  bidding  for  building  con- 
tracts in  Milwaukee,  and  by  such  combination 
and  method  of  bidding,  upon  its  face  appar- 
ently fair  and  free  from  objection,  but  in  fact 
unfair  and  delusive,  to  compel  owners  to  pay 
for  the  erection  of  buildings  the  sum  of  6  per 
cent  in  excess  of  what  they  would  be  otherwise 
obliged  to  pay  for  them  if  fairly  let  to  the 
lowest  bidder,  uninfluenced  by  such  combina- 
tion. It  seems  to  us  that  the  restraint  put 
upon  the  rights  of  proprietors  by  the  provisions 
of  these  by-laws  or  rules,  as  well  as  the  entire 
scheme  thus  disclosed,  is  contrary  to  public 
policy,  and  therefore  void.  Agreements  in  re- 
straint of  trade  are  against  publii^ppUcy  and 
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▼oid,  unless  founded  upon  valuable  considera- 
tion, and  limited  as  regards  time,  space,. and 
the  extent  of  the  trade,  to  what  is  reasonable 
under  the  circumstances  of  the  case.  All  such 
arrani^ements  tend  to  deprive  the  public  of  the 
services  of  parties  in  the  employment  and  ca- 
pacities in  which  they  are  most  useful,  and 
they  tend  to  expose  the  public  to  the  evils  of 
monopoly.  Richards  v.  American  Desk  Heat- 
ing Co,  87  Wis.  512,  and  cases  cited.  In 
Leather  Cloth  Co.  v.  Ijorsont,  L.  R.  9  Eq.  845, 
it  was  said:  "All  restraints  upon  trade  are  bad 
as  being  in  violation  of  public  policy,  unless 
they  are  natural,  and  not  unreasonable,  for  the 
protection  of  the  parties  in  dealing  legally  with 
some  subjectmatter  of  contract."  The  test 
whether  the  re^^traint  is  reasonable  is  laid  down 
in  Homer  v.  Graves,  7  Bing.  785,  743,  where 
it  is  said:  The  question  is  "whether  the  restraint 
is  such  onlv  as  to  afford  a  fair  protection  to  the 
interests  of  the  party  in  favor  of  Whom  It  is 
given,  and  not  so  large  as  to  interfere  with 
the  interests  of  the  public.  Whatever  re- 
straint is  larger  than  the  necessarv  protection 
of  the  party,  can  be  of  no  benefit  to  either, 
it  can  onlv  be  oppressive;  and  if  oppressive, 
it  is,  in  the  eye  of  the  law,  unreasonable." 
The  combination  in  question  is  contrary  to 
public  policy,  and  strikes  at  the  interests 
of  those  of  the  public  desirin|;  to  build,  and 
between  whom  and  the  association,  or  the  mem- 
bers thereof,  there  exist  no  contract  relations; 
and  it  is  not  distinguishable  in  principle  from 
the  case  of  Eilton  v.  Eckerdey,  6  El.  &  Bl.  47, 
64,  65.  While  aU  reasonable  stipulations  and 
means  to  protect  labor  or  trade  are  laudable, 
we  must  hold  that  the  means  here  sought  to  be 
employed  are  such  as  the  law  will  not  sanction. 
We  must  consider  what  may  be  done  under 
such  an  agreement,  and  the  result  which  it  will 
necessarily  produce.  As  already  pointed  out, 
the  operation  of  this  combination,  under  its 
private  by-laws,  is  to  suppress  free  and  fair 
competition  in  bidding  for  contracts,  and  by 
delusive  and  deceptive  means  members  of  the 
association  are  enabled  to  exact  from  owners  a 
higher  price  for  buildings  than  they  would 
otherwise  have  to  pay.  In  the  matter  of 
changes  or  additional  work,  all  competition  by 
other  members  of  the  association  is  prohibited, 
unless  the  amount  exceeds  the  original  contract 
price.  And  as  the  membership  of  the  associa- 
tion embraces  nearly  six  sevenths  of  the  mason 
builders  in  Milwaukee,  the  combination  not 
only  tends  to  suppress  competition,  but  operates 
most  unjustly  towards  builders  not  members  of 
The  association.  The  restraint  thus  imposed  on 
the  trade  is  neither  fair  nor  reasonable.  In  Peo- 
ple V.  North  River  Sugar  Ref,  Co,  2  L.  R.  A. 
88,  40  (22  Abb.  N.  C.  164),  it  was  said  that  '*all 
the  cases,  ancient  and  modem,  agree  that  a 
combination,  the  tendency  of  which  is  to  pre- 
vent general  competition,  and  to  control  prices, 
is  detrimental  to  the  public,  and  consequently 
unlawful;"  and  many  cases  are  there  cited, 
and  in  the  note,  to  the  same  effect.  In  Hooker 
V.  Vandetoater,  4  Denio.  840,  47  Am.  Dec.  258, 
it  was  held  that  an  agreement  between  the  pro- 
prietors of  five  lines  of  boats,  engaged  in  the 
business  of  forwarders  on  the  Erie  and  Oswego 
canals,  to  run  for  the  remainder  of  the  season 
at  certain  rates  for  freight  and  passage  then 
agreed  on,  and  to  divide  the  net  earnings 
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among  themselves  in  certain  proportiona,  was 
a  conspiracy  to  commit  an  act  iojurious  to 
trade,  and  consequently  void.  The  object  ex- 
pressed in  the  agreement  was  the  "establishing 
and  maintaining  fair  and  uniform  rates  g9 
freight,  and  equalissine  the  business  amon^ 
themselves,  and  to  avoid  all  unnecessary  ex- 
pense in  doizig  the  same."  Of  this,  Jewett»  J.. 
observed:  "The  object  of  the  agreement,  as 
expressed  in  the  written  contract,  was  plausible 
enough,  but  it  is  impossible  to  conceal  the  real 
intention."  He  added  that  the  great,  if  not  the 
sole,  object  of  the  agreement  was  "to  destroy 
rivalry,  and  keep  up  the  prices  to  certain  rates 
fixed  bv  themselves."  Stanton  v.  Ailen^  5 
Denio,  484,  40  Am.  Dec.  282,  was  a  very  simi- 
lar case,  where  it  was  held  the  agreement  wa» 
void  at  common  law,  as  contravening  public 
policy  and  injurious  to  the  interests  of  the 
state.  Morris  Run  Coal  Co,  v.  Barclay  CocU 
Co,  68  Pa.  186,  8  Am.  Rep.  159",  Central  Ohio 
Salt  Co.  V.  Guthrie,  86  Ohio  St.  672;  Craft  t. 
McConoughy,  70  IlL  846.  12  Am.  Rep.  171: 
More^.  Bennett,  140  111.  60,  15  L.  R.  A.  861; 
Texas  Standard  Oil  Co.  v.  Adoue,  88  Tex.  650, 
15  L.  R.  A.  598;  Anderson  v.  Jett,  80  Ky.  879, 
6  L.  R.  A.  800.  These  are  all  cases  quite  in 
point,  and  show  that  the  restraint  on  trade 
produced  by  this  combination  is  unreasonable, 
and  without  legal  sanction.  The  true  test  of 
the  illegality  oi  a  combination  to  restrain  busi- 
ness or  trade  is  its  effect  upon  the  public  inter- 
ests; that  is  to  say,  of  those  outside  of  the 
combination.  Nester  v.  Continental  Brevoing 
Co,  161  Pa.  478,  24  L.  R.  A.  247.  In  Atcheaon 
V.  Mallon,  48  N.  Y.  147,  140,  8  Am.  Rep.  678. 
it  was  said  that  "the  true  inquiry  is.  Is  it  the 
natural  tendency  of  such  an  agreement  to  in- 
juriously influence  the  public  interests?  The 
rule  is,  that  agreements,  which  in  their  neces- 
sary operation  upon  the  action  of  the  parties  to 
them,  tend  to  restrain  their  natural  rivalry  and 
competition,  and  thus  to  result  in  the  disad- 
vantage  of  the  public,  or  of  third  parties,  are 
against  the  principles  of  sound  public  policy, 
and  are  void."  If,  from  the  plaintiff's  own 
showing  or  otherwise,  a  cause  of  action  appears 
to  arise  ex  turpi  causa,  the  court  will  not  allow 
a  recovery.  The  maxim  is.  Ex  dolo  malo  actio 
non  oritur.  The  defendant  may  properly  in- 
voke the  maxim  that  in  such  cases  potior  est 
conditio  dtfendentis.  The  court  refuses  to  in- 
terfere in  such  cases,  not  on  account  of  the 
defendant,  but  in  the  larger  interests  of  the 
public.  Nester  v.  Continental  Brewing  Co, 
supra;  Hooker  v.  VandetoaUr,  4  Denio.  852. 
47  Am.  Dec.  258.  In  Wright  v.  Rindskopf,  48 
Wis.  848,  it  was  said  by  Ryan,  Ch.  J.,  that 
"courts  owe  it  to  public  justice  and  to  their 
own  integrity,  to  refuse  to  become  parties  to 
contracts  essentially  violating  morality  or  pub- 
lic policy,  by  entertaining  actions  upon  them. 
It  IS  judicial  duty  always  to  turn  a  auitor 
upon  such  a  contract  out  of  court,  when- 
ever or  however  the  contract  is  made  to  ap- 
pear." No  court  will  enforce  such  an  agree- 
ment as  the  one  before  us,  or  compel  the  de- 
fendant to  go  any  further  in  performing  on 
his  part  by  enforcing  payment  of  the  note. 
The  verdict  for  the  defendant  was  rightly  di- 
rected. 

2.  The  verdict  was  entered  November  SK5, 
1805,  and  on  November  8Q^a  motion  to  set  it 

Digitized  by  VjOOQIC 


1897. 


MiLWAUXBB  MASOnt*  &  BUILDBBS'  ASSOCIATION  T.  NiBZBROWftKI. 


181 


aside  and  for  a  Dew  trial  was  made,  and|dexifed 
bj  an  order  dated  the  same  day  the  verdict 
was  entered,  but  filed  November  80.  On  tbe 
ftth  of  December  the  defendaDt  procured  his 
oosts  to  be  taxed  at  $50.78.  No  order  or  di- 
rection bad  been  made  by  tbe  court  staying 
proceedings,  or  reserving  tbe  case  for  further 
coosideratTon.  On  tbe  Slst  of  January,  1896, 
tbe  judgment  was  filed  and  entered,  signed  by 
tbe  clerK  of  the  court,  and  tbe  costs,  as  there- 
tofore taxed,  are  entered  therein.  The  plain- 
tiff afterwards  moveti  to  strike  the  entry  of 
costs  out  of  the  judgment,  for  tbe  reason  that 
ibe  defendant  had  failed  and  neglected  to  per- 
fect his  JudgmerTt  within  sixty  day s  from  the 
entry  of  the  verdict,  as  provided  by  Sanborn  & 
Berry  man,  Anno.  Stat  g  2894a,  which  makes 
it  tbe  duty  of  the  successful  party  '*to  enter 
and  perfect  the  lodgment  upon  the  finding  or 
▼erdict  within  sixty  days  after  the  filing  of  tbe 
finding  or  the  rendition  of  the  verdict;"  and 
tbat.  **in  case  tbe  successful  ]>arty  shall  neelect 
to  perfect  tbe  judgment  within  the  time  afore- 
said, it  shall  be  the  duty  of  the  clerk  of  the 
court  to  prepare  and  enter  the  judgment, 
but  witbout  costs  to  either  partv;  and  the  neg- 
lect or  failure  of  the  successful  party  to  enter 
and  perfect  judgment  as  hereinafter  required 
Bball  be  deemed  a  waiver  of  his  right  to  tbe 
accrued  costs  in  the  action,"  provided  that 
whenever  there  shall  be  a  stay  of  proceedings 
after  finding  or  verdict,  judgment  mav  be  per- 
fected, as  therein  provided,  *'at  any  time  after 
thirty  days  from  the  expiration  of  such  stay  of 
proceedings/'  Tbe  giving  notice  or  entry  of 
tbe  motion  for  a  new  trial  did  not  operate  to 
stay  tbe  entry  of  judgment,  or  as  a  stay  of 
proceedings.  The  statute  provides  that  upon 
receiving  and  entering  a  verdict,  "if  a  different 
direction  be  not  given  by  tbe  court,  the  clerk 
must  enter  Judgment  In  conformity  with  the 
verdict."  Id.  ^  2861;  Davison  v.  Brown,  93 
Wis.  85;  Wheeler  v.  Busaeil,  Id.  186.  The 
clerk  must  enter  judgment,  but  as  provided  by 
§  2927,  'nhe  judgment  shall  be  entered  in 
the  judgment  book."  Section  2897.  By  §2927, 
'nhe  clerk  shall  tax  and  insert  in  the  entry  of 
judgment  and  in  the  docket  thereof,  if  the 
same  shall  have  been  docketed,  on  the  applica- 
tion of  the  prevailing  party,  upon  three  days' 
notice  to  the  other,  the  sum  of  the  costs  and  dis- 
bursements as  above  provided."  Laws  1880, 
p.  116.  If  the  successful  party  "shall  neglect 
to  perfect  the  judgment'  within  sixty  days, 
as  specified,  then  "it  shall  be  the  duty  of  the 
clerk  of  th«*  court  to  prepare  and  enter  tbe 
proper  judgment,  but  without  costs  to  either 
party."  Sanborn  &  Berry  man.  Anno.  Stat. 
§  2894a.  No  judgment  appears  to  have  been 
prepared  by  the  successful  party  within  the 
prescribed  sixtv  days,  although  the  costs  were 
taxed  within  that  time.  It  Is  the  evident  in- 
tention of  the  statute  that  the  attorney  of  tbe 
party  in  whose  favor  a  verdict  is  rendered  shall 
prepare  and  deliver  to  the  clerk  the  proper  judg- 
ment to  be  entered  thereon,  and  the  clerk  is  re- 
quired to  tax  the  costs  on  the  application  of  such 
party,  and  insert  in  the  entry  of  judgment  the 
Bum  of  the  costs  and  disbursments,  upon  three 
days'  notice  to  the  other  party.  When  this  has 
been  done,  the  prevailing  party  has  perfected 
bis  judemeot,  within  the  meaning  of  §  2894a. 
Tbe  defendant  did  not  perfect  bis  judgment 
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within  sixty  days  after  tbe  entry  of  the  verdict, 
and,  as  no  different  direction  was  given  by  the 
court,  under  §  2891,  at  the  expiration  of  that 
time,  the  defendant  lost  his  right  to  costs,  and 
it  became  **tbe  duty  of  the  clerk  to  prepare  and 
enter  the  proper  judgment,  but  without  costs  to 
either  party. "  Section  2894a .  It  is  to  be  noted 
that  by  §  2861,  "upon  receiving  a  verdict,  tbe 
clerk  shall  make  an  entry  on  his  minutes  speci- 
fying ...  the  verdict,  and  either  the  judg- 
ment rendered  thereon,  or  an  order  that  tbe 
cause  be  reserved  for  argument,  or  further 
consideration."  The  case  of  Steinhofel  v.  Chi- 
cago, M,  dk  St.  P.  R.  Go.  92  Wis.  128,  was 
decided  in  view  of  a  very  general  practice  that 
had  grown  up  to  regard  the  entry  of  a  motion 
for  a  new  trial  as  a  stay  of  proceedings  until 
disposed  of,  and  our  attention  was  not  directed 
to  §  2861.  Ck>rrect  practice,  and  a  proper  ap- 
plication of  the  statute,  compel  a  contrary 
conclusion.  Davison  v.  Brown,  and  Wheeler  v. 
Russell,  supra.  For  these  reasons  we  must 
hold  that  in  this  case  the  defendant,  by  failing 
to  perfect  judgment  within  sixty  days  after  the 
entry  of  the  verdict,  lost  his  right  to  costs,  and 
that  the  judgment  as  to  costs  must  be  reversed, 
and  in  all  atlier  respects  affirmed,  but  without 
costs;  the  fees  of  the  clerk  of  this  court  to  be 
paid  by  the  respondent  Judgment  is  ordered 
accordingly. 


JOHN  R.  DAVIS  LUMBER  COMPANY 

t. 

HARTFORD   FIRE   INSURANCE    COM- 

PANY  et  al. 


.Wto.. 


1.  Within  the  scope  of  the  authority  of 
an  insurnnee  broker  to  procure  iDsuraooe, 
biB  principal  is  bound  by  whatever  he  may  do,  to 
tbe  same  extent  as  if  It  was  done  by  tlie  principal 
himself. 

2«  A  statnte  providinir  that  whoever 
luiaiflte  in  makin^r  a  contract  of  insnr- 
anee  exoept  for  bimself  shall  be  beld  to  be  an 
agent  of  tbe  insurer  to  all  intents  and  purposes 
does  not  prevent  a  broker  in  tbe  procurement  of 
a  policy  from  binding  the  insured  in  matters  per- 
taining to  such  procurement. 

8*  An  ai^reement  by  an  insorance 
broker  that  donble  lines  of  insurance 
■ball  not  be  taken  in  tbe  same  company  by 
his  principal  is  binding  on  the  principal,— espe. 
cially  wbere  tbe  principal,  after  knowledge  of  the 
facts.  Insists  on  taking  tbe  benefit  of  tbe  policy. 

4«  Ifan  insurance  company  upon  leam- 
iMig  that  an  insured  has  ta^en  a  double 
line  of  insurance  witb  it,  contrary  to  bis 
agreement  not  to  do  so,  immediately  tenders  back 
tbe  premium  and  demands  a  return  of  the  later 
policy,  and  maintains  tbat  position  consistently, 
tbe  policy  cannot  be  enforced  for  a  loss  wbicb  oc- 
curred after  its  date  and  before  tbe  fact  of  the 
douMe  line  of  insurance  was  disoovered  and  the 
notification  of  the  intention  not  to  be  bound  by 
the  contract  given. 

6«  Serwiceofnoticeofcancelationofan 
insurance  policy  upon  tbe  broker  who  pro- 


Note.— On  tbe  question  when  an  insurance  agent 
js  tbe  agent  of  tbe  assured,  see  noU  to  Michigan 
Pipe  Co.  V.  Michigan  F.  ft  M.  Ins.  Go.  (MisjhJ  80  L. 
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cared  It  after  the  poltey  baa  been  delivered  and 
the  broker's  oooneotioo  with  the  tranaactlon  as 
airent  to  procure  it  has  ceased,  is  not  sufficient  to 
bind  the  priooipaL 
6«  ProTlsioiifl  for  eaaeelation  in  an  in- 
•iiranoe  policy  must  be  strtctiy  followed  to 
effect  that  result. 

7.  A  tender  of  nneftrned  premiiun  apon 
tbo  inanraneo  policy*  and  demand  for  sur- 
render of  the  policy,  made  for  the  purpose  of 
rescission  of  the  contract  from  the  beginnioff, 
and  refused  upon  that  ground,  is  not  a  sufficient 
tender  to  effect  a  cancelation  under  the  terms  of 
the  policy. 

8.  A  prowicion  in  an  incurance  policy 
that  it  may  be  canceled  by  notice  and 
repayment  of  unearned  preminms  is  in 
the  nature  of  a  continuing  irrevocable  offer  by 
the  insured,  which  when  accepted  according  to 
its  terms  terminates  the  policy  from  the  date  of 
such  acoeotanoe;  but  such  acceptance  is  neces- 
sary to  effect  a  cancelation  in  the  absence  of 
further  action  on  the  part  of  the  insured. 

(S^bruary  8, 1887.) 

CROSS  APPEALS  from  a  Judgment  of  the 
Circuit  Court  for  Winnebago  County  in 
an  action  brought  to  recover  the  amounts  al- 
leged to  be  due  on  certain  policies  of  fire  insur- 
ance; the  defendants  appealing  from  so  much 
of  the  Judgment  as  permitted  any  recovery 
against  them,  and  the  plaintiff  appealing  from 
so  much  as  refused  to  enforce  a  portion  of  Its 
clainu    Modified, 

Statement  by  Marshall,  J.: 

Action  to  recover  on  several  policies  of  in- 
surance againat  loss  by  fire.  The  Hartford 
Fire  Insurance  Company,  of  Hartford,  Connec- 
ticut, the  National  Fire  Insurance  Company, 
of  Hartford,  Connecticut,  and  the  Phceniz  As- 
surance Company,  of  London,  England,  each 
issued  one  of  such  policies,  for  $5,000,  through 
its  agents,  Sunderland  &  Ostrander,  at  West 
Superior,  Wisconsin,  June  10,  1898,  and  each 
of  such  companies  made  one  of  such  policies 
for  $5,000,  through  its  agents,  Robert  Shields 
&  Son,  at  Neenah.  Wisconsin.  The  pleadings 
raised  the  disputed  questions  covered  by  the 
findings  of  fact,  and  such  requests  to  find  as 
are  referred  to  in  this  statement  and  the  opin- 
ion following.  The  case  was  tried  by  the 
court,  and  resulted  in  findings  of  fact,  in 
substance,  as  follows:  (1)  Plaintiff,  in  June, 
1894,  bad  a  large  lumber  manufacturing  plant 
at  Phillips,  Wisconsin,  upon  which  it  car- 
ried insurance  on  the  co-operative  plan,  to  the 
extent  of  about  $182,000.  (2)  Defendant's 
agents  at  West  Superior,  Wisconsin,  also  their 
aeents  at  Neenah,  Wisconsin,  had  general  au- 
thority to  issue  and  cancel  policies,  receive  and 
ffive  notice  of  cancelation  of  the  same,  under 
the  rules  and  regulations  of  the  defendants, 
but  thev  were  not  permitted  to  issue  double 
lines;  that  is,  one  agent  was  not  permitted  to 
issue  a  policy  on  property  covered  by  a  policy 
issued  from  the  other  agent  in  the  same  com- 
pany. (8)  H.  Winchester  was  an  insurance 
agent  at  Phillips,  Wisconsin,  during  all  the 
time  mentioned  in  the  findings,  but  not  the 
agent  for  the  defendants.  For  several  vears 
he  had  written  what  insurance  he  could  in 
companies  represented  by  him,  on  plaintiff's 
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property,  and  was  permitted  by  it  to  obtain  in- 
surance on  such  property  in  other  companies. 
Such  insurance,  written  or  procured  by  him. 
amounted  to  about  80  per  cent  of  that  carried 
on  the  property.  (4)  All  policies  obtained  by 
Winchester  were  subject  to  plaintiff's  approval. 
(5)  During  the  time  Winchester  obtained  in- 
surance on  plaintiff's  property  as  aforesaid;  it 
also  obtained  some  insurance  through  other 
agencies.  (6)  There  was  no  agreement  be- 
tween plaintiff  and  Winchester  that  the  latter 
should  control  all  the  insurance.  (7)  Win- 
chester kept  a  running  account  of  premiums 
with  plsintiff,  and  was  paid  from  time  to  time 
as  he  desired.  (8)  About  October  9,  lb94, 
Winchester  obtained  a  $5,000  policy  in  each  of 
the  companies  named,  at  their  West  Superior 
a^encv,  and  agreed  with  Sunderland  <&  Ostran- 
der.  tlbe  agents,  that  there  should  be^but  one 
line  of  policies  issued  by  defendants  on  plain- 
tiff's property,  taken  by  him:  that  i>laintiff  was 
not  informed  of  such  agreement  till  after  the 
first  fire  hereafter  mentioned.  (9)  June  5, 
1894.  the  president  of  the  plaintiff  ordered 
Shields  &  Son,  agent  for  defendants  at  Neenah. 
to  issue  a  $5,000  policy  in  each  of  the  com- 
panies. Such  agents  bad  carried  that  amount 
of  insurance  upon  the  property  in  the  same 
companies  for  some  time,  and  the  order  was 
given  for  renewals.  The  policies  so  ordered 
were  not  delivered  or  paid  for  till  June  20, 1894. 
(10)  At  the  time  the  order  last  mentioned  was 
ffiven,  plaintiff's  officers  did  not  know  that 
Winchester  was  about  to  procure  insurance  in 
tJie  same  companies,  of  Sunderland  &  Ostran- 
der;  neither  did  they  have  such  knowledge  till 
after  the  first  fire  hereafter  mentioned.  (11) 
Soon  after  the  policies  were  issued,  defendants, 
through  the  daily  reports  sent  by  their  agents, 
were  informed  that  two  lines  of  policies  had 
been  issued,  and  immediately  gave  notice  to 
such  agents  that  one  line  must  be  canceled;  and 
thereupon  such  agents  corresponded  with  the 
company  regarding  such  cancelation,  till  after 
June  19,  1894.  (12)  Plaintiff  did  not  know  of 
the  controversy  mentioned  in  No.  11  till  after 
June  19,  1894,  at  which  date  a  fire  occurred 
which  partially  destroyed  the  property  covered 
by  the  policies.  (18)  July  7.  Sunderland  & 
Ostrander  telegraphed  Winchester  to  cancel 
the  policies  issued  from  that  a^ncy;  that  no 
claim  would  be  made  for  premium,  and  none 
would  be  accepted.  The  telegram  containing 
such  notice  was  read  to  plaintiff's  secretary.  B. 
W.  Davis,  at  the  office  of  the  plaintiff.  Win- 
chester replied  to  the  telegram  that  the  policiea 
had  been  char^red  to  plaintiff;  that  when  can- 
celed it  would  be  pro  rata  on  items  not  affected 
by  the  fire;  and  that  a  draft  for  the  amount  due 
would  be  sent  when  canceled.  On  July  17, 
defendanu  tendered  to  the  plaintiff  the  full 
amount  of  premiums  on  the  policies  and  de- 
manded their  surrender,  which  was  refused. 
July  23  thereafter,  plaintiff  paid  to  Winchester 
the  premiums  on  the  policies,  and  he  immedi- 
ately sent  the  same  by  a  draft,  including  pre- 
miums on  other  policies,  to  Sunderland  A 
Ostrander.  (14)  July  27  the  remaining  portion 
of  the  property  covered  by  the  policies  was  de- 
stroyea,  and  on  August  11  thereafter,  Sunder- 
land &  Ostrander  returned  the  draft  sent  at 
aforesaid,  to  Winchenter,  at  Phillips,  and  the 
amount  was  duly  tendered^  back  to  plaintiff. 
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and  refused.  (16)  Jane  28,  1894,  Shields  A 
Son  telegraphed  plaintiff  that  the  policies  issued 
by  them  were  canceled,  subject  to  loss,  and  to 
return  the  same.  On  June  34  defendants  ten- 
dered the  full  amount  of  the  premium  on  such 
policies  to  the  plaintiff,  and  demanded  their 
surrender,  which  was  refused.  July  22  the 
tender  and  demand  were  repeated,  and  again 
refused,  plaintiff  offering  on  both  occlusions  to 
surrender  the  policies  subject  to  the  loss  of  June 
19,  on  payment  of  the  unearned  premium.  (16) 
On  July  7,  also  July  10,  defendants  notified 
plaint  iff  that  the  tender  of  July  2  would  be 
kept  good,  and  the  policies  treated  as  void. 
Defendants  after  June  19  insisted  upon  recall- 
ing the  policies  issued  at  the  Neenah  agency, 
and  treating  the  same  as  unauthorized  and  void. 
As  conclusToos  of  law  the  court  found  in  sub* 
stance:  (1)  That  Winchester  was  the  agent  of 
plaintiff  to  procure  insurance  subject  to  plain- 
tiff's approval,and  possessed  no  other  authority. 
(2)  That  defendants  waived  the  right  to  insist 
upon  a  cancelation  of  the  policies  issued  at  the 
West  Superior  sgencv.  by  collecting  the  pre- 
miums thereon  ,mly  28;  and  that  plaintiff  was 
entitled  to  a  Judif  ment  on  each  of  such  policies 
on  account  of  the  first  fire,  of  $1,090.88,  with 
interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  September  19, 18U4.  and  $8,676.49 
with  interest  thereon  at  the  same  rate  from  the 
17th  day  of  November,  1894,  on  account  of  the 
second  fire.  (8)  That  the  policies  issued  at 
the  Neenah  agency  were  in  force  June  19, 1894, 
and  plaintiff  entitled  to  recover  on  each 
91.090.88.  with  interest  thereon  at  the  rate  of  6 
per  cent  per  annum,  from  the  19th  day  of  Sep- 
tenaber,  1894.  on  account  of  the  first  fire.  (4) 
That  the  policies  issued  at  the  Neenah  agency 
were  duly  canceled  July  2,  1894.  Several 
requests  to  find  were  refused.  Exceptions  were 
filed,  8ufl9cient  to  present  the  questions  dis- 
cussed in  the  opinion.  Judgment  was  ren- 
dered in  plaintiff's  favor  against  each  of  the 
defendants,  according  to  the  findings  and  con- 
clusions, from  which  Judgments  plaintiff  ap- 
pealed, upon  the  ground  that  the  court  erred  in 
finding  that  the  Neenah  policies  were  canceled 
before  the  second  fire.  Each  of  the  defend- 
ants appealed,  upon  the  ground  that  the  court 
erred,  among  other  things,  in  finding  that  the 
policies  issued  at  the  Neenah  aeency  were  bind- 
ing on  the  defendants  at  any  time,  and  in  find- 
ing that  the  policies  issued  at  the  West  Superior 
ai!ency  were  binding  after  the  first  i9re  by  rea- 
son of  the  payment  of  premiums  to  Winchester, 
July  2a 


Me$9r9,  M.  H.  Be&ehand  Moaea  Hooper* 
with  Mt9ar».  Phlllipa  &  HIeka,  for  plain- 
tiff: 

The  policy  provides  that  if  the  policy  is  can- 
celed, the  premium  having  been  actually  paid, 
the  unearned  portion  shall  be  returned.  This 
provision  plainly  goes  to  a  cancelation  of  the 
contract,  from  that  date,  but  not  to  a  rescis- 
sion of  it  from  the  date  of  its  inception.  The 
defendant  company  could  cancel  only  by  ten- 
dering the  unearned  portion  of  the  premium. 
The  tender  would  in  law  have  effected  a  rescis- 
sion, and  not  merely  a  cancelation.  Where 
the  excess,  if  accepted,  operates  to  rescind  the 
contract,  db  initio^  while  a  pro  rata  tender 
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would  only  work  a  cancelation  from  the  date 
of  the  tender,  then  the  amount  tendered  is  the 
very  eesence  of  the  act. 

Notice  of  cancelation  after  a  policy  is  in 
force,  accompanied  by  tender  of  entire  pre- 
mium nnd  demand  for  absolute  surrender  of 
policy  as  void  and  of  no  effect,  operates,  not  us 
a  cant  elation,  but  as  a  rescission. 

Rankin  v.  Amatonlm,  Co,  89  Cal.  208. 

The  company  chose  to  attempt  to  rescind, 
not  to  cancel.  Whenever,  by  law  or  by  con- 
tract, a  party  has  laid  before  him  a  variety  of 
steps,  the  taking  of  one  of  which  excludes 
another  or  the  rest,  he  must  choose  between 
them.  After  his  choice  is  made,  and  by  words 
or  by  acts  expressed  in  a  manner  suited  to  the 
particular  case,  he  cannot  reverse  it;  he  is  said 
to  have  elected  the  one  step  and  waived  the 
other. 

Bishop,  Contr.  g  808;  7  Am.  &  Eng.  Enc 
Law,  p.  82. 

An  agreement  to  abrogate,  cancel,  or  re- 
scind can  no  more  be  made  or  executed  with- 
out mutual  consent  at  some  moment  of  time 
and  compliance  with  all  the  conditions,  than 
could  the  original  agreement  have  been  made 
without  that  consent.  The  parties  have  never 
agreed  on  this  point,  and  hence  no  cancelation 
by  that  method. 

May,  Ins.  §  67;  Bingham  v.  Insurance  Co, 
cfN,  A.  74  Wis.  498;  John  RDatfis  Lumber  Co, 
V.  Scottish  Union  d  N,  In$,  Co.  94  Wis. 
472. 

In  order  to  work  a  cancelation  by  operation 
of  law,  the  terms  of  the  contract  must  be 
strictly  complied  with. 

Wood,  Fire  Ins.  §  118;  May,  Ins.  §  676; 
Columbue  Home  Ins.  Co,  v.  Curtis,  82  Mich. 
402;  FranJdin  F.  Ins,  Co,  v.  Massey,  88  Pa. 
221;  Albanf/  City  F,  Ins.  Co,  v.  Keating,  46 
111.  895;  Griffey  v.  New  Tork  Cent.  Ins.  Co, 
100  N.  Y.  417.  68  Am.  Rep.  202;  Latta  v. 
Boyal  Ins.  Co,  46  N.  J.  L.  468;  .^na  Ins.  Co. 
V.  Weissinger,  91  Ind.  299. 

It  would  be  diflacult  to  demonstrate  that 
Winchester  was  not  the  agent  of  the  defendant 
companies  on  the  facts  of  this  case,  and  under 
the  provisions  of  ^  1977,  Rev.  Stat.,  and 
in  the  language  of  that  statute  "to  all  intents 
and  purposes. 

Alkan  v.  Nets  Hampshire  Ins,  Co.  68  Wis. 
186. 

If  he  was  the  lumber  company's  agent  also 
to  procure  insurance,  such  an  agency  is  con- 
fined strictly  to  that  purpose,  ancT ceases  when 
accomplished. 

Hinman  v.  Hartford  F,  Ins.  Co,  86  Wis. 
159;  Bourgeois  v.  Mutual  F.  Ins,  Co.  86  Wis. 
402;  Stehliek  v.  Milioaukee  Meclianies^  Ins.  Co. 
87  Wis.  822;  Schauer  v.  Queen  Ins.  Co.  88 
Wis.  661;  Grace  v.  American  Cent.  Ins.  Co. 
109  U.  S.  278,  27  L.  ed.  982;  Ouong  Tue  8ino 
V.  Anglo-JSetada  Assur.  Corp,  86  Cal.  666,  10 
L.  R.  A.  144;  Hermann  v.  Niagara  F. 
Ins.  Co.  100  N.  Y.  411,  68  Am.  Rep.  197; 
Broadwater  v.  Lion  F.  Ins.  Co.  84  Minn.  465; 
White  V.  Connecticut  F.  Ins.  Co,  120  Mass.  880; 
Indiana  Ins.  Co.  v.  Hartwdl,  100  Ind.  566; 
Insurance  Go.  of  N.  A.  r,  Foreheimer,  86  Ala. 
541;  Insurance  Companies  v.  Raden,  87  Ala. 
811;  Bvggins  Cracker  d  C,  Co.  v.  Peoples  Ins. 
Co.  41  Mo.  App.  580;  May,  Ins.  g  67,  674. 

For  the  purpose  of  upholding  a  contract  c4 
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insurance,  its   proTisionB  will  be   construed 
strictly  against  the  underwriter. 

McMaiter  v.  Insurance  Co.  of  N,  -4.  55  N. 
Y.  221. 14  Am.  Rep.  289;  Ijondon  Assurance  y. 
Companhia  De  Moagens  Do  Barrerio,  28  C  S. 
App.  489.  68  Fed.  Rep.  247;  Coyne  v.  Weaver, 
84  N.  Y.  886. 

And  it  is  only  when  no  other  is  permissible 
by  the  language  used,  that  a  construction 
which  works  a  forfeiture,  either  of  the  policy 
or  the  facts,  will  be  ^ven. 

Hitchcock  V.  North  Western  Ins.  Co.  26  N. 
Y.  69;  Oriffey  v.  New  York  Cent.  Ins.  Co,  100 
N.  Y.  417..  58  Am.  Rep.  202;  May,  Ins.  §  67. 

Sunderland  &  Ostrander's  extending  credit 
to  Winchester  was  payment;  aad  to  cancel  an 
existing  contract  the  unearned  portion  must 
be  returned,  assuming  that  what  was  done  for 
another  purpose  could  now  take  the  place  of, 
and  be  an  equivalent  for,  cancelation. 

White  V.  Connecticut  F.  Ins.  Co.  120  Mass. 
880;  Mathers  v.  Union  Mut,  Acci.  Asso.  78 
Wis.  588.  11  L.  R,  A.  88. 

The  unearned  premium  must  be  actually  re- 
turned, or  tender  made  in  money. 

Hermann  v.  Niagara  F.  Ins.  Co.  100  N.  Y. 
411,  63  Am.  Rep.  197;  Griffey  v.  New  York 
Cent.  Ins.  Co.  100  N.  Y.  417,  58  Am.  Rep.  202; 
Hathom  V.  Qermania  Ins.  Co.  55  Barb.  28; 
JStna  Ins.  Co.  v.  Maguire,  51  HI.  842;  Peoria 
Marine  <fc  F.  Ins.  Co.  v.  BotU,  47  111.  516;  At- 
bany  City  F,  Ins.  Co.  y,  Keating,  46  111.  895; 
Columbus  Home  Lis.  Co.  v.  Curtis,  82  Mich. 
402. 

Meser's.  Barbers  &  Bec;>ling^r,  for  de- 
fcDdanta: 

The  plaintiff  is  bound  by  the  agreement 
made,  by  Winchester,  with  Sunderland  &  Os- 
trander,  that  there  should  be  but  one  line  of 
policies  upon  the  general  form,  on  plaintiff's 
property,  in  the  defendant  companies. 

The  statute  has  no  application  to  this  case. 
Its  object  was  to  protect  the  assured  against 
any  claim  that  the  person  with  whom  he  was 
dealing  in  contracting  for  insurance  had  no 
power  to  bind  the  insurance  company.  There 
is  no  question  here  about  the  insurance  com- 
pany being  bound.  The  question  is  whether 
the  insured  is  bound. 

Schorner  y.  Hekla  Ins.  Co.  50  Wis.  575; 
Kno(e  y.  Lycoming  F.  Ins.  Co.  Id.  676;  Alkan  v. 
New  Hampshire  Ins.  Co.  58  Wis.  136;  Body  v. 
Hartford  F.  Ins.  Co.  68  Wis.  157;  Alexander  y. 
Continental  Ins.  Co.  67  Wis.  422,  58  Am.  Rep. 
869;  Hankins  y.  Rockford  Ins.  Co.  70  Wis.  1; 
Renier  y.  Dwelling  House  Ins.  Co.  74  Wis.  89; 
ZeU  y.  Herman  Farmers^  Mut.  Ins.  Co.  75  Wis. 
521;  Mathhs  y.  Union  Mut.  Acci.  Asso.  78 
Wis.  588,  11  L.  R.  A.  88:  Bourgeois  y.  Mutual 
F.  Ins.  Co.  86  Wis.  402;  Stehlick  y.  Milwaukee 
Mechanict^  Ins.  Co.  87  Wis.  822;  Shakman  v. 
United  States  Credit  System  Co.  92  Wis.  366, 82 
L.  R.  A.  888. 

Authority  to  agree  on  behalf  of  plaintiff  that 
no  double  line  should  be  taken  is  not  inconsist- 
ent with  his  being  the  agent  for  the  insurance 
company  under  Rey.  Stat.  §  1977,  for  the  pur* 
poses  therein  mentioned. 

Body  y.  Hartford  F.  Ins.  Co.  supra;  Schauer 
y.  Queen  Ins.  Co.  88  Wis.  561, 

It  has  been^said  by  this  court  that  the  effect 
of  the  statute  is  to  make  a  mere  soliciting  or 
special  agent  the  general  agent  of  the  insurance 
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company  in  reference  to  the  policies  by  him 
written,  negotiated,  or  contracted  for  and  ac- 
cepted by  the  company. 

Mathers  y.  Union  mut.  Aed,  Aism.  78  Wis. 
688,  11  L.  R.  A.  88. 

But  this  clearly  does  not  affect  his  right,  as 
an  insurance  broker,  of  representing  or  being 
the  agent  of  the  assured  in  the  transaction* 

Bodyy.  Hartford F.  Ins.  Co.,  and  Schauer  y. 
Queen  Ins.  Co.  supra;  Stewart  y.  MaUier,  32 
Wis.  844:  Grant  y.  Hardy,  88  Wis.  668;  Mc- 
Arthur  y.  Slauson,  58  Wis.  41;  Magill  y.  Stod- 
dard, 70  Wis.  75;  Pratt  y.  Oshkosh  Match  Co. 
89  Wis.  406. 

His  acta,  statements,  and  representations 
made  or  done  within  the  scope  of  his  authority 
are  binding  upon  his  principal. 

Hartford  F.  Ins.  Co.  y.  Reynolds,  86  Mich. 
502;  Standard  Oil  Co.  y.  Triumph  Ins.  Co.  64 
N.  Y.  85;  Mechem,  Agency,  p.  768. 

The  plaintiff  is  estopped  to  deny  that  it  is 
bound  by  Winchester's  agreement  that  there 
should  be  no  double  line,  because  the  plaintiff 
accepted  the  policies  so  delivered  to  Winches- 
ter on  that  express  condition,  and  retained  the 
same  after  haying  knowledge  of  that  agree- 
ment and  the  conditions  under  which  the  poli- 
cies had  been  obtained. 

Mechem,  Agency,  p.  95,  and  cases  cited;  Beid 
y.  Hibbard,  6  Wis.  175;  BaUston  Spa  Bank  y. 
Marine  Bank,  16  Wis.  120;  Paine  y.  Wileox,  16 
Wis.  215;  Beal  y.  Park  F.  Ins.  Co.  Id.  247.  82 
Am.  Dec.  719;  Morse  v.  Ryan,  26  Wis.  856; 
Strasser  y.  Conklin,  64  Wis.  102;  Parish  y. 
Reeve,  68  Wis.  815;  Burke  y.  Milwaukee,  L.  S 
dk  W.  R.  Co.  88  Wis.  410. 

The  retention  of  the  benefits  of  the  contract 
when  they  can  be  returned,  with  full  knowl- 
edge of  the  facts,  is  lust  as  effectual  for  a  rati- 
fication as  their  original  acceptance. 

Northwestern  Iron  Go.  y.  JEtna  Ins.  Co.  26 
Wis.  78;  Burke  y.  Milwaukee,  L.  S.  &  W.  R. 
Co.,  Strasser  y.  Conklin,  and  Parish  y.  Beeve^ 
supra. 

The  tender  of  premium  was  made  as  un- 
earned premium,  as  return  premium,  as  is 
clearly  shown  by  the  notice  seryed  by  the  ex- 
press agent 

If  it  was  too  much  it  was  because  Shields  & 
Son  could  not  then  ascertain  the  true  amount^ 
and  the  responsibility  was  clearly  thrown  on 
the  plaintiff  to  indicate  how  much  it  de- 
manded. 

Ganson  y.  Madigan,  9  Wis.  146;  Wade's 
Case,  5  Coke,  115;  Betierbee  y.  Datds,  8  Campb. 
70. 

Winchester  had  no  authority  to  reinstate 
these  policies. 

Hartftyrd  F.  Ins.  Co.  v.  Reynolds,  86  Mich. 
502;  J^ringfieM  F.  A  M.  Ins.  Co.  y.  MeSin- 
non,  59  Tex.  507;  1  May,  Ins.  §  67^;  1  Biddle, 
Ins.  p.  357. 

However  general  may  be  the  powers  of  an 
agent,  when  his  powers  are  revoked  in  regard 
to  a  particular  matter,  his  contracts  are  not 
binding  upon  his  principal,  if  such  revocation 
is  known  to  the  person  who  subsequently  deals 
with  the  agent  in  reference  to  that  matter. 

Story,  Agency.  224. 

The  cancelation  by  the  company  of  a  policy 
written  bv  an  agent  is  a  revocation  of  the  au- 
thority of  that  agent  so  far  as  that  policy  is 
concerned,  and  without  Repress  authority  to 
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leiDstete  the  policy,  the  agent  cannot  rein- 
stoteit 

Haffford  F.  Ins.  Co.  y,  Beynoids,  and  Spring- 
fdd  y.  d  M.  Ins.  Co.  y.  McKinnon,  supra; 
John  R.  Davis  Lumber  Co.  y,  Scottish  Union  d 
N,  Ins.  Co.  94  Wis.  472;  Sheldon  y.  HeiOa  F. 
Ins.  Co.  65  Wia.  486;  Rossiter  y.  JEtna  L.  Ins. 
Oo.  91  Wis.  121. 

Mr.  ThoouM  Bates  also  for  defendants. 

Marshall,  J.,  deliyered  the  opinion  of  the 
court: 

The  findings  of  fact  are  to  the  effect  that 
Winchester  was  an  insurance  hroker,  with  all 
the  ordinary  authority  as  such,  to  procure  in- 
iiirance  for  plaintiff,  subject  only  to  its 
approval  respecting  the  character  of  tbe  insur- 
ance companies  issuing  tbe  policies:  that  as 
such  broker  he  procured  for  plaintiff  three  of 
the  policies  in  question,  irom  defendants' 
igents,  Sunderland  &  Ostrander,  at  West 
Superior.  Wisconsin,  which,  for  convenience, 
we  will  designate  as  the  ''first  line;"  that  such 
policies  were  issued  in  consideration,  in  part, 
of  an  agreement  made  with  Winchester  on 
plaintiff's  behalf,  that  plaintiff  would  not  take 
or  accept  any  policy  on  the  same  property  in 
either  of  the  defendant  companies  from  any 
other  agent  or  agents,  but  that  plaintiff  did  not 
know  <n  such  acrreement  till  after  the  fire  of 
Juoe  19,  1894.  From  such  facts  the  trial  court 
was  requested  to  find,  as  a  conclusion  of  law, 
that  the  plaintiff  was  bound  by  the  agreement 
pursuant  to  which  such  first  line  of  policies  was 
issued,  which  request  was  refused,  and  a  de- 
cision made  instead,  that  the  authority  of  Win- 
chester, though  ageot  for  plaintiff  to  procure  the 
policies,  was  limiied  to  such  procurement,  and 
that  plaintiff  was  not  bound  by  the  agreement 
not  to  take  a  double  line  of  insurance  in  the 
defendants'  companies.  By  the  learned  judge's 
opinion  we  are  informed  that  his  conclusion 
w&s  based  on  the  ground  that  Winchester  was 
a  special  agent,  and  that,  though  in  fact  the 
agent  for  plaintiff,  in  law  he  was  the  agent  for 
defendants,  under  §  1977,  Rev.  Stat. 

Leaving  out  of  view  the  statute,  which  was 
evidently  very  persuasive  with  the  trial  court, 
what  the  powers  of  an  insurance  broker  are 
can  hardly  be  a  subject  for  serious  controversy. 
He  is  tbe  agent  for  the  assured,  according  to 
all  authorities  on  the  subject,  thoufch  at  the 
same  time  for  some  purposes,  he  may  be  the 
agent  for  tbe  insurer,  and  his  acts  and  repre- 
aectations  within  the  scope  of  his  authority  as 
such  agent  are  binding  upon  the  insured. 
Mechem,  Agency,  §  931;  Hartford  F.  Ins.  Co. 
Y  Beynolds,  86  Mich.  502;  Standard  Oil  Co. 
V.  Triumph  Ins.  Co.  64  N.  Y.  85;  HambUt  v. 
City  Ins.  Co.  86  Fed.  Rep.  118;  May,  Ins. 
g  124a.  Says  Mr.  Justice  Page  in  American 
F.  Ins.  Oo.  Y.  Brooks.  88  Md.  22:  *'  It  ap- 
pears to  be  well  settled  that  where  one  engages 
another  to  procure  insurance  the  person  so  em- 
ployed is  the  agent  of  the  insured,  and  not  of 
tbe  inaurer,  in  all  matters  connected  with  such 
procurement"  Questions  involving  the  scope 
of  the  powers  of  an  insurance  broker  to  repre- 
sent the  insured  arise  most  frequently  where 
notice  of  cancelation  is  served  by  the  insurer 
on  such  broker,  when  the  contract  of  Insurance 
requires  it  to  be  served  upon  the  insured.  In 
»uch  cases  the  question  turns  on  whether  the 
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employment  of  the  broker  extended  beyond 
tbe  mere  procurement  of  the  insurance.  If  not, 
it  is  held  that  his  agency  ceased  upon  the  de- 
livery and  acceptance  of  the  policy,  so  that  tbe 
service  of  notice  of  cancelation  on  him  was 
ineffectual.  Kehler  v.  New  Orleans  Ins.  Co.  23 
Fed.  Rep.  709;  Franklin  Ins.  Co.  v.  Sears, 
21  Fed.  Rep.  290;  Body  v.  Hartford  F.  Ins.  Co. 
68  Wis.  157;  Hermann  v.  Niagara  F.  Ins.  Co. 
100  N.  Y.  411,53  Am.  Rep.197;  QracsY.  Ameri- 
can Cent.  Ins.  Co.  109  C.  S.  278, 27  L.  ed.  982; 
BroadtoaterY.  Lion  F.  Ins.  Co.  84  Minn.  465; 
White  Y.  Connecticut  F.  Ins.  Co.  120  Mass.  880; 
Indiana  Ins.  Co.  v.  Hartioell,  100  Ind.  566.  But 
the  broker  may  be  so  clothed  with  authority  as 
to  have  full  power  to  act  for  the  insured  in  can- 
celing, as  well  as  procuring,  policies.  Stand- 
ard Oil  Co.  Y.  Triumph  Ins.  Co.,  and  Hartford 
F.  Ins.  Co.  Y.  Reynolds,  supra.  In  all  cases 
the  familiar  rule  respecting  the  relation  of  prin- 
cipal and  agent  applies, — that,  within  the  scope 
of  his  authority  to  procure  insurance,  he  stands 
in  the  place  of  the  principal,  and  the  latter  is 
bound  by  whatever,  within  such  scope,  such 
agent  may  do,  to  the  same  extent  as  if  it  were 
done  by  such  principal. 

Such  is  the  law  pertaining  to  this  subject, 
unless  varied  by  §  1977,  Rev.  Stat.,  which 
probably  exerted  controlling  influence  with  the 
trial  judge.  Such  section  provides  that  "who- 
ever solicits  insurance  on  behalf  of  any  insur- 
ance corporation  or  property  owner,  or  trans- 
mits an  application  for  insurance,  or  a  policy 
of  insurance,  other  than  for  himself,  to  or  from 
any  such  corporation,  or  who  makes  any  con- 
tract for  insurance,  or  collects  any  premium 
for  insurance,  or  in  any  manner  aids  or  assists 
in  doing  either,  or  in  transacting  any  business 
of  like  nature  for  any  insurance  corporation, 
or  advertises  to  do  any  such  thing,  shall  be 
held  to  be  an  agent  of  such  corporation  to  all 
intents  and  purposes."  Obviously  under  such 
^section,  Winchester  for  some  purposes  was  the 
asrent  of  the  defendants.  Such  is  the  effect  of 
ScJiomer  v.  Hekla  F.  Ins.  Co.  50  Wis.  575,  and 
other  cases  in  this  court.  He  was  their  agent 
to  deliver  the  policy.  He  was  their  agent  in 
respect  to  any  representations  made  by  him  to 
the  plaintiff.  He  was  their  agent  to  receive 
the  premium,  and  for  some  other  purposes. 
But  that  did  not  prevent  him  from  bein^  plain- 
tiff's agent  at  the  same  time  in  procunng  the 
policy,  and  in  respect  to  everything  which  did 
not  conflict  with  the  statutory  agency  for  the 
defendants.  2  Am.  Ss  Eng.  £nc.  Law,  p.  595. 
In  Wood  V.  Fireman's  Ins.  Co.  126  Mass.  816, 
where  a  similar  question,  under  a  similar  law, 
was  under  discussion,  Mr.  Justice  Colt  said: 
"The  statute  .  .  .  relating  to  agents  of  insur- 
ance companies  does  not  change  the  rule  of 
the  common  law  regulating  the  power  of  agents 
to  bind  their  principals;"  and  further,  in  effect: 
The  statute  cannot  be  construed  so  as  to  pre- 
vent the  person  who  is  agent  for  the  insurer 
for  some  purposes,  by  virtue  of  the  statute, 
from  being  tbe  agent  for  the  insured  for  other 
purposes.  He  may  well  be  agent  for  each  in 
matters  which  do  not  conflict.  Section  1977, 
we  hold,  does  not  vary  the  common-law  rule 
respecting  the  relations  of  principal  and  agent, 
so  but  that  an  insurance  broker,  in  tbe  pro- 
curement of  an  insurance  policy,  may  bind  his 
principal  in  matters  pertaining  to  sudk  procurer 
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meDt,  thougb  it  clothes  bfm  at  tbe  same  time 
with  power  to  bind  the  insuranoe  compaov,  as 
its  agent,  in  matters  within  the  scope  ox  tbe 
statute.  The  common  law  rule  exists,  not- 
withstanding the  rule  of  tbe  statute,  except 
where  the  two  conflict,  and  then  the  former 
must  give  way  to  the  latter. 

Applying  the  foregoing  to  the  facts  of  this 
case,  no  reason  is  perceived  why  Winchester 
did  not  bind  the  plaintiff  by  the  affreement  be 
made  with  Sunderland  A  Ostranoer  against  a 
double  line  of  insurance.  It  was  the  usual  and 
proper  course  to  pursue  to  limit  tbe  proportion 
of  insurance  that  each  company  would  carry  on 
plaint  iff  *s  property.  Plaintiff's  officers  knew 
that  such  was  tbe  policy  pursued  generally,  by 
insurance  companies,  as  sufficiently  appears 
from  the  evidence.  They  could  *not  have 
obtained  the  policies  without  submitting  to  such 
policy.  They  knew  that,  when  they  clothed 
Winchester  with  authority  to  procure  the  insur 
anoe,  it  must  be  procured  subject  to  such 
policy.  Therefore  they  necessarily  clothed  him 
with  authority  to  make  the  arrangement  that 
he  did  to  protect  the  defendants,  and  they  are 
bound  thereby,  .even  though  they  had  no 
notice  of  the  agreement  till  after  tbe  first  fire. 
Moreover,  plaintiff's  officers,  with  full  knowl- 
edge of  tbe  facts  obtained  after  the  fire  of 
June  19th,  insisted  on  taking  the  benefits 
of  tbe  policies;  and  by  their  conduct  in  that 
regard  they  ratified  the  agreement  in  question, 
whether  it  was  originally  authorized  or  not. 
The  rule  applies  that  if  one,  with  knowledge 
of  the  facts,  accepts  the  benefit  of  an  act  done 
in  his  behalf  by  another  he  thereby  assumes  its 
responsibilities  by  accepting  such  benefits, 
though  the  act  be  done  without  original 
authority.  He  makes  it  his  act,  and  is  bound 
to  the  same  extent  as  if  the  same  were  originally 
authorized.  So  held  in  Samo  v.  Oore  List. 
Mvt,  F.  Ins.  Co,  26  U.  C.  C.  P.  405,  where,  in 
discussing  the  subject  of  whether  representa- 
tions maae  by  a  broker  in  obtaining  insurance 
were  binding  on  the  insured  by  ratification. 
Hagarty,  Ch.  J.,  said,  in  effect:  The  plaintiff 
cannot  claim  the  benefits  of  an  insurance  policy 
obtained  by  the  broker  as  bis  agent,  and  at  the 
same  time  insist  that  he  is  not  liable  for  that 
agent's  statements,  on  the  faith  of  which  state- 
ments being  true  tbe  insurance  was  effected. 

The  views  above  expressed  lead  to  the  con- 
clusion that  the  trial  court  erred  in  the  decision 
contained  in  the  first  conclusion  of  law,  to  the 
effect  that  plaintiff  was  not  bound  by  the  sgree- 
ment  made  between  Winchester  and  Sunder- 
land &  Ostrander  to  protect  defendants  against 
the  danger  of  being  held  liable  upon  two  lines 
of  policies,  and  erred  in  not  concluding,  as 
requested  by  defendant's  counsel,  that  such 
agreement  was  binding  when  made,  and  also 
erred  in  refusing  to  find,  as  requested  by  them, 
that  plaintiff  was  bound  by  such  agreement  by 
ratification.  It  does  not  necessarily  follow 
from  the  foregoing  that  the  judgments  should 
be  reversed  on  defendants'  appeals,  for  if,  not- 
withstanding the  erroneous  conclusion  of  the 
trial  court,  the  judgments  are  yet  right  on 
the  facts  found,  or  on  tbe  evidence,  they  must 
be  affirmed.  CorveU  v.  BarneB,  26  Wis.  478; 
Sanford  v.  McCreedy,  28  Wis.  108.  It  is  there- 
fore  important  to  inquire  whether  the  agreement 
made  with  Sunderland  &  Ostrander  that  plain- 
87  L.  R  A. 


tiff  would  accept  but  one  line  of  insurance 
from  each  of  tbe  defendants  was  waived  by 
them.  Tbe  evidence  shows  that  the  policies 
obtained  by  Robert  Shields  &  Son  (which,  for 
convenience,  we  will  call  the  '^second  line,"  to 
distinguish  them  from  the  policies  issued  at  tbe 
West  Superior  agency,  which  we  call  the  "first 
line")  were  ordered  by  John  R.  Davis,  June  6, 
1894.  That  they  were  not  paid  for  or  delivered 
till  after  the  fire  of  June  19,  1894.  That,  as 
soon  as  defendants  were  informed  that  the 
second  line  of  policies  had  been  ordered,  they 
insisted  upon  one  of  the  lines  being  canceled, 
and  gave  some  preference  to  the  second  line. 
That  June  19,  1894,  after  the  fire,  Sunderland 
&  Ostrander  were  assured  by  Winchester  that 
no  claim  would  be  made  against  defendants 
under  any  policies,  except  those  issued  at  their 
agency.  That  the  next  day  John  R.  Davis 
called  on  Shields  &  Son.  and  paid  for  and 
obtained  possession  of  the  second  line  of  pol- 
icies. That,  as  soon  as  defendants  learned 
that  the  second  line  of  policies  had  been  deliv- 
ered, thev  ordered  Shields  &  Son  to  pay  back 
to  plaintiff  the  entire  amount  of  the  premium, 
and  to  cancel  such  policies.  That  thereupon 
the  agent  sent  a  telegram  to  plaintiff,  to  the 
effect  that  the  policies  were  canceled,  subject 
to  loss.  That  such  telegram  was  followed  by 
the  service  of  a  notice  on  plaintiff  on  the  27th 
day  of  June,  1894,  to  the  same  effect,  at  which 
time  a  tender  of  the  full  amount  of  the  premi- 
ums was  made,  accompanied  by  a  demand  for 
a  return  of  the  policies.  That  such  tender  and 
request  were  repeated  on  the  2d  day  of  July, 
1894.  and  such  tender  was  kept  good  down  to 
the  time  of  the  trial.  That  plaintiff  refused 
to  receive  the  money  tendered,  or  to  comply 
with  the  request  to  return  the  policies,  or  to 
submit  to  tbe  cancelation  thereof,  as  demanded, 
or  otherwise,  except  in  such  manner  as  to  pro- 
tect its  cause  of  action  for  loss  on  account  of 
the  fire  of  June  19, 1894;  and  defendants  per- 
sisted in  their  position  that  plaintiff  should 
accept  the  full  amount  of  the  premiums,  and 
return  the  policies,  as  void  from  the  beginning. 
It  will  be  observed  that  defendants'  poeiiion  was 
consistent  onlv  with  a  determination  on  their 
part  to  rescind  the  contracts  of  insurance  alto- 
gether, and  that  of  plMntiff's  officers  only 
with  the  theory  that  such  position  was  fully 
understood  by  them,  and  that  their  intention 
was  not  to  submit  to  any  cancelation  but  such 
as  could  not  prejudice  their  claim  to  loss 
alleged  to  exist  on  account  of  the  fire  of  June 
19.  The  trial  court  so  concluded,  and  embodied 
such  conclusion  in  the  finding  of  fact  in  No. 
16,  to  the  effect  that,  "after  uie  fire  of  June 
19.  the  defendants  insisted  upon*  recalling, 
revoking,  and  unmaking  the  contracts  of  insur- 
ance with  plaintiff  company,  issued  by  Robert 
Shields  &  Son,  and  treating  them  as  if  they 
had  never  lieen  in  force,  and  each  took  the 
position  that  that  line  of  insurance  was  wholly 
inoperative  from  its  inception." 

It  would  seem  from  this  that  no  claim  can 
be  seriously  made  but  that  if  the  contract 
against  a  double  line  of  insurance  was  binding 
on  plaintiff  when  made,  or  by  a  subsequent 
ratification,  and  it  was  so  binding,  it  was  not 
at  any  time  thereafter  waived.  The  evidence 
and  the  findings  of  fact  are  conclusive  on  this 
point    From  the  foregoing4t  foUowSfthat  ihm 
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coDcloiion  of  the  trial  court  that  defendants 
are  liable  upon  the  second  line  of  policies  for 
the  Are  of  June  19, 1894,  cannot  be  sustained, 
ud  that  it  was  rightly  decided  that  they  are 
DOt  liable  on  such  policies  for  the  fire  of  July 
S7. 1894. 

There  is  left  to  be  determined  on  defend- 
ants' appeals  the  questions  relating  to  their 
liability  for  loss  on  the  first  line  of  policies  for 
the  lire  of  July  27.  1894.  It  is  claimed  on  the 
part  of  the  defendants  that  such  policies  were 
canceled  by  the  proceeding  covered  by  the 
thirteenth  finding  of  fact,  to  the  effett  that. 
July  7.  Sunderland  &  Osirander  telegraphed 
Winchester  at  Phillips.  Wiscoosip,  to  cancel 
such  policies;  that  no  premium  had  been 
received  or  would  be  accepted;  that  on  such 
date  the  policies  were  in  the  possession  of 
plaintiff:  that  it  owed  Winchester  therefor, 
and  that  he  was  indebted  for  the  premiums 
to  defendants;  that  Winchester  promptly  noti- 
fied plaintiff  of  the  contents  of  such  telegram, 
that  plainUfF  notified  Sunderland  A  Ostrander 
that  only  m  cancelation  under  the  conditions  of 
the  policies  would  be  consented  to;  that  on 
July  7,  1894,  to  guard  against  any  questions 
that  might  arise  growing  out  of  payment  of 
the  premiums  by  plaintiff  to  Winchester,  or 
acts  equivalent  to  such  payment,  defendants 
caused  the  full  amount  of  the  premiums  to  be 
tendered  to  plaintiff,  and  a  surrender  of  the 
policies  demanded.  From  what  has  hereto- 
fore been  said,  Winchester  having  delivered 
the  policies,  and  his  connection  therewith,  as 
plaintiff's  agent  to  procure  the  same,  having 
ceased,  a  notice  of  cancelation  served  on  him 
was  of  no  value.  Though,  if  he  were  so  cir- 
cumstanced that  a  notice  qf  cancelation  served 
upon  him  would  have  ))een  effectual,  no  such 
notice  was  served.  He  was  directed  to  cancel 
the  policies.  If  that  gave  him  authority  to 
mske  the  cancelation,  or  to  give  the  proper 
notice  of  cancelation  to  plaintiff,  he  did  not 
exercise  it.  In  fact,  there  does  not  appear  to 
have  been  any  effort  to  cancel  the  policies 
under  the  conditions  contained  in  the  con- 
tract. 

The  law  is  well  settled  that  a  policy  of 
insurance  cannot  be  canceled  under  the  pro- 
visions in  that  regard,  unless  such  provisions 
are  strictly  followed.  The  right  of  cancela- 
tion does  not  exist  at  all  except  by  contnfct, 
and  a  dauae  in  that  regard  is  in  the  nature  of 
a  condition  precedent,  which  must  be  strictly 
complied  with  in  order  to  make  an  effort  to 
canc^  effective  to  accomplish  its  purpose.  Van 
Valkenburgh  v.  Lenox  F,  Int.  Co.  51  N.  Y. 
465.  There  must  be  an  actual  notice  of  can- 
celation, within  the  meaning  of  the  policy;  not 
a  mere  notice  of  a  desire  to  cancel  or  a  notice 
that  the  policy  will  be  canceled,  or  a  notice  to 
cancel:  and  the  notice  must  be  served  on  or 
given  to  the  proper  person,  and  a  tender  of  the 
unearned  premium  must  be  made  for  the  pur- 
pose of  meeting  the  condition  of  the  contract. 
Nothing  short  of  that  will  do.  Wood,  Ins. 
$118:  Mohr  4b  M.  DistilUngCo.  v.  Ohio  Int. 
Co.  13  Fed.  Rep.  74;  Q;uong  Tue  Sing  v.  Anglo- 
Netada  Astur.  Corp.  86  Cal.  666,  10  L.  R.  A. 
144.  As  stated  by  the  learned  circuit  Judge  in 
his  opinion,  relating  to  the  second  class  of 
policies,  an  excessive  tender  does  not  render  it 
ineffective,  but  with  this  modification,  for  the 
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purposes  for  which  such  tender  is  made;  but  a 
tender  and  demand  for  a  surrender  of  the 
policies,  made  for  the  purpose  of  a  rescission, 
aud  refused  on  that  ground,  cannot  operate  as 
a  sufficient  tender  to  effect  a  cancelation  under 
the  terms  of  the  policy.  Any  other  rule  would 
be  dangerous  and  inconsistent  with  the  whole 
theory  of  a  cancelation  by  contract.  To  effect 
such  a  cancelation,  the  minds  of  the  parties 
must  meet,  the  same  as  in  respect  to  any  other 
contract.  Hence  a  tender  and  demand  for  the 
purpose  of  canceling  a  policy  from  the  begin- 
ning, refused  on  that  ground,  will  form  no 
legitimate  basis  whatever  upon  which  to  claim 
A  cancelation  pursuant  to  the  condition  con- 
tained in  the  policv.  Where  the  policy  pro- 
vides that  it  may  be  canceled  on  notice  and 
payment  of  the  unearned  premium,  such  pro- 
vision is  in  the  nature  of  a  continuini^,  irrevo- 
cable offer,  and  when  accepted,  according  to  its 
terms,  a  new  contract  is  made,  which  termi- 
nates the  policy  from  the  date  of  such  accept- 
ance. Under  each  of  the  policies  in  question, 
plaintiff  was  bound  by  such  an  offer  to  sub- 
mit to  its  cancelation,  to  take  effect  at  the 
date  of  its  acceptance.  Such  offer  has  never 
been  accepted  as  to  either  of  such  policies,  but 
a  demand  for  a  cancelation  of  the  policies  from 
the  be^nning  was  made,  which  was  refused. 
The  minds  of  the  parties  never  met  on  the 
subject  of  cancelation  pursuant  to  the  con- 
tracts. Hence  the  condition  precedent  con- 
tained therein,  the  performance  of  which  was 
requisite  to  the  cancelation  defendants  now 
contend  for,  has  never  been  performed. 

The  trial  court  found  that  defendants  are 
liable  on  the  first  policies  for  the  fire  of  July 
27,  because  of  the  payment  of  the  premiums 
to  Winchester,  July  28;  that  such  payment 
operated  as  a  waiver  of  the  cancelation  of  the 
policies  if  such  cancelation  had  theretofore 
taken  place.  Such  findings  were  excepted  to, 
but,  as  they  are  only  made  on  the  theory  that 
the  policies  were  canceled  prior  to  such  pay- 
ment (and  we  have  found  that  the^  were  not), 
it  is  unnecessary  to  consider  the  assignments  of 
error  predicated  thereon. 

A  further  claim  is  made  on  defendants' 
appeals  that  each  Judgment  was  entered  for 
$818.54  in  excess  of  the  amount  ordered  at  the 
foot  of  the  findings.  Sueh  claim  may  not  be 
exactly  correct,  but  a  computation  of  the 
interest  that  we  have  made  sufficiently  shows 
that  there  was  a  serious  error  made  by  the 
plaintiff  in  that  regard,  and  that  such  error  is 
approximately  as  claimed  by  defendants. 

The  result  of  the  foregoing  is  that  plaintiff's 
appeals  from  the  Judgments  to  the'effect  that 
no  recovery  can  be  had  on  the  policies  obtained 
of  Robert  Shields  &  Son,  June  20.  1894,  for 
the  fire  of  July  27, 1894,  must  be  affirmed;  and 
that,  on  defendants'  appeals,  the  Judgments 
must  be  reversed  as  to  the  recovery  on  the 
second  line  of  policies  for  the  first  fire,  and  on 
the  second  line  of  policies  for  error  in  computing 
interest,  and  the  cause  remanded  for  directions 
to  enter  the  proper  judgments  in  conformity 
herewith,  as  indicated  in  the  mandate.  That 
part  of  each  judgment  appealed  from  by  plain- 
tiff is  affirmed,  and  on  defendants'  appeals 
the  judgments  are  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgments 
in  favor  of  the  plaintiff  for  |l,0iN).88,  with  ^ 
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Interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  September  19, 1894,  and  $8,576.49, 
with  interest  thereon  at  the  same  rate  from  the 
17th  day  of  November,  1894,  with  costs  as 
taxed  in  that  court,  against  the  defendant 
Hartford  Fire  Insurance  Company,  of  Hart- 
ford, Connect  cut,  and  a  like  Judgment  against 
ibe  National  Fire  Insurance  Company,  of 
Hartford,  Connecticut,  and  a  like  judgment 
Against  the  Phoenix  Assurance  Company  of 
London.  Full  costs  are  allowed  to  each  of 
defendants  in  this  court  on  the  two  appeals 
from  the  Judgments  against  such  defendants, 
except  that  only  one  third  of  defendants'  costs 
for  printing  on  their  appeals  shall  be  taxed  in 
each  judgment  on  such  appeals,  and  one  third 
of  defendants'  costs  for  printing  on  plaintiff's 
appeals  shall  be  taxed  against  plaintiff  in  each 
judgment  on  such  appeals. 


JOHN  V.  FARWELL  COMPANY.  Reipt., 

V. 

Moses  JOSEPHSON  et  al,  Appi$, 


(- 


.Wis.. 


.) 


!•  The  want  of  a  corporate  power  to 
take  an  assiflnaii&eiit  of  a  caafee  of  ac- 
tion cannot  be  Interposed  as  a  defense  to  an  ac- 
tion by  a  oorporation  as  an  assignee  of  a  claim 
for  damafres. 

2*  A  claim  for  damagea  growinfr  out  of 
a  conspiracy  to  defraud  is  not  asslg-nable. 

8*   A    corporation    does    not    poseefls 

powerlto  acquire  by  assignment  a  claim  for 
damages  growing  out  of  an  alleged  conspiracy 
to  defraud  wbicli  it  in  noway  connected  with 
Its  own  aflatrs. 

4«  The  value  of  the  goods  at  the  place  and 
at  the  time  when  they  were  obtained,  and  not  the 
contract  price,  is  the  measure  of  damages  for 

:  fraud  in  obtaining  them. 


Is*    An  error  which  is  not  prejudicial  wiU 

not  require  a  reversal  of  a  Judgment. 
On  rehearirKj. 

6.  The  cost  of  prcMsuring  OTidence  which 
was  proper  to  establish  the  cause  of  action  on 
plaintilT's  original  claim  is  taxable  In  his  favor, 
although  a  portion  of  it  was  incurred  in  estab- 
lishing liability  on  claims  assigned  to  plaintiff  but 
which  the  court  held  were  not  properly  assign- 
able. 

7.  Intereet  on  the  amount  of  the  Jndg» 
mentf  although  directed  by  statute  to  be  added 
to  the  costs,  is  no  part  of  the  costs  so  as  to  be  in- 
cluded in  an  affirmance  by  the  appellate  court 
of  the  allowance  by  the  trial  court  of  costs,  if 
the  appellate  court  designates  the  amount  of  in- 
terest to  be  allowed. 

(February  28,  1897.) 

APPEAL  b^  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Juneau  County  in 


favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  loss  of  goods  alleged  to 
have  been  acquired  by  defendants  under  a 
conspiracy  to  obtain  and  not  pay  for  them. 
Reversed, 


Statement  by  Karshail*  J. : 

Action  to  recover  damages  for  an  alleged  con- 
spiracy to  defraud.  The  complaint  sets  forth, 
in  substance,  that  in  the  summer  of  1893  de- 
fendants entered  into  a  fraudulent  conspiracy  to 
defraud  wholesale  dealers  in  goods,  wares,  and 
merchandise;  that  the  scheme  agreed  upon  was 
that  defendant,  Moses  Joseplison,  should  pur- 
chase goods  of  such  dealers  on  credit,  without 
any  intention  of  paying  for  the  same,  have  the 
same  delivered  at  his  store  in  New  Lisbon, 
Wisconsin,  and  that  the  same  should  then  be 
sold,  conveved  away»  and  concealed  in  such  a 
way  that  the  proceeds  might  be  divided  be- 
tween the  co-conspirators;  that  pursuant  to  such 
conspiracy,  in,  August  and  September,  1898, 
goods,  wares,  and  merchandise  to  the  amount 
of  $484.88  were  purchased  of  plaintiff  in  the 
name  of  said  Josephson,  were  delivered  to  him, 
and  disposed  of  for  the  benefit  of  the  defend- 
ants pursuant  to  the  aforesaid  fraudulent 
scheme;  that  no  part  of  such  goods  has  been 
paid  for,  and  that  by  reason  of  the  facts  plain- 
tiff has  been  damaged  in  the  said  sum  of 
9434.88  and  interest;  that,  further,  in  pursu- 
ance of  said  fraudulent  conspiracy,  goods, 
wares,  and  merchandise  were  at  vanous  times 
durine  the  year  1893,  particularly  stated,  pur 
chased  of  some  twenty-four  different  persons, 
copartnerships,  and  corporations,  the  name  of 
each  being  given,  with  the  amount  purchased; 
that  all  of  such  goods  were  delivered  to  said 
Josephson,  and  disposed  of  for  the  benefit  of 
the  defendants,  pursuant  to  the  aforesaid 
fraudulent  scheme,  no  part  of  which  has  been 
paid  for,  to  the  damage  of  the  sellers  to  the 
amount  of  their  respective  sales  and  interest; 
that  before  the  commencement  of  this  action 
such  sellers,  for  a  valuable  consideration  to 
them  respectivelv  paid,  sold,  assigned,  and  con- 
veyed to  plaintiff  their  respective  claims  for 
goods  so  sold  and  delivered,  together  with  their 
respective  causes  of  action  for  damages  against 
defendants  on  account  of  the  aforesaid  con- 
spiracy. The  aggregate  of  plaintiff's  claim  for 
damages  for  goods  procured  of  it  pursuant  to  the 
aforesaid  fraudulent  scheme,  and  of  the  several 
other  claims  taentioned,  amounted  to  $5,102.- 
82,  for  which  sum  judgment  was  demanded, 
with  interest.  The  defendants,  except  Joseph- 
son,  joined  in  an  answer  to  the  complaint. 
The  result  of  the  trial  was  that  the  jury  found 
for  the  plaintiff  on  all  the  issues,  and  assessed 
the  damages  at  the  full  amount  claimed,  which, 
with  interest,  made  $5,432.25.  Proceedings 
were  duly  had  on  the  trial,  and  subequent 
thereto,  requisite  to  preserve  for  review  the 
questions  discussed  in  the  opinion.  Judgment 
was  rendered  on  the  verdict,  and  the  defendants 
appealed. 


Note.— As  to  the  right  of  private  persons  to  con- 
test the  power  of  a  corporation  to  take  or  hold 
property,  see  note  to  Hanson  v.  Little  Sisters  of 
the  Poor  (Md.)  82  L.  B.  A.  296. 
87  L.  R.  A. 


As  to  the  assiffoabllitv  of  a  oause  of  action  for 
personal  tort,  see  note  to  Hunt  v.  Oonxad  (lOnn.) 
UL.B.A.6U. 
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Mr.  J.  M.  Korrow,  with  Mewn.  Blum 
A  Bloai,  for  appellants: 

A  oorporation  can  exercise  only  such  pow- 
ers as  are  conferred  upon  it 

CaidtoeU  y.  Alton,  83  111.  417,  75  Am.  Dec. 
282;  ChicoM  ▼.  Bumpff,  45  HI  96,  92  Am. 
Dec.  196;  Wdwter  y.  People,  98  111.  848;  PeopU, 
P^abody,  y.  Ohieago  Qas  Trmi  Co.  180  111.  268, 

8  L.  R.  A.  497;  JaneniUe  Bridge  Co.  v.  Scovgh- 
ton^  1  Finney,  667;  Rock  River  Bank  y.  8her- 
woodAO  Wis.  281, 78  Am.  Dec.  666;  Connecticut 
Mui.  L.  Ine,  Co.  y.  Cross,  18  Wis.  109;  Stark- 
ueather  y.  American  BUde  Soe,  72  III.  50,  22 
Ana.  Rep.  188. 

A  corporation  plaintiff  must  show  by  eyi- 
dence  that  the  law  creating  it  gaye  it  power  to 
do  the  act  it  is  trying  to  do,  whether  it  be  a 
matter  of  contract  or  tort. 

Bank  cf  Michigan  y.  Williams,  5  Wend.  480; 
Bank  qfAvgusta  y.  Earle,  88  U.  8. 18  Pet.  521, 
10  L.  ed.  ^5;  Marine  db  F.  Insurance  Bankv. 
Jaunetff,  1  Barb.  489;  Gray  y.  Rothschild,  48 
Hun,  596. 

The  causes  of  action  set  up  in  the  complaint 
for  damages, for  conspiracies  are  not  assignable. 

See  Rey.  Stat.  §§  2605.  2607. 

There  is  in  this  case  no  eyidence  of  a  con- 
spiracy. 

It  is  not  suflacient  in  order  to  recoyer  dam- 
mgefl  for  false  representations,  to  show  merely 
that  the  representations  were  false,  but  it  must 
also  be  shown  that  those  representations  were 
relied  upon  by  the  party  who  parted  with  his 
property  by  reason  thereof. 

Aye  y.  Merriam,  85  Vt  488;  Pereival  y. 
Barger,  40  Iowa,  286;  Slaughter  y.  Gerson,  80 
U.  8.  13  Wall.  879,  20  L.  ed.  627;  Bess  v. 
Taung,  59  Ind.  879;  McNaughton  v.  Conkling, 

9  Wis.  816;  Bowman  y.  Page,  11  Wis.  802. 
Upon   charge  of   conspiracies  it  must  be 

shown  that  damages  result  to  the  plaintiff  from 
acts  done  in  furtherance  of  it. 

Douglass  y.  Window,  20  Jones  <&  8.  489. 

Ko  action  lies  for  simply  conspiring  to  do 
an  unlawful  act. 

KimhaU  y.  Barman,  84  Md.  407,  6  Am.  Rep. 
340. 

For  wrongful  conyersion  of  property  the 
measure  of  damages  is  current  market  yalue. 
and  interest.  Ko  different  rule  can  be  applied 
in  this  case. 

I^urgee  y.  KHih,  57  111.457. 11  Am.  Rep.  28: 
Suydam  y.  Jenkins,  8  Sandf.  625,  and  cases 
cited:  McLean  County  Coal  Co.  y.  Long,  81  III. 
359;  Foxy.  Wray,  56  Ind.  423;  Crews  v.  Dabney, 
1  Litt  (Ky.)  278:  B*  8.  Benjamin  Wagon  d  0. 
Co.  y.  MerchanU*  Exch.  Bank,  63  Wis.  470; 
Lathers  y.  Wyman,  76  Wis.  616;  R/ieem  y. 
Naugaiuek  Wheel  Co.  88  Pa.  856. 

A  cause  of  action  arising  out  of  a  conspiracy 
is  not  assignable. 

Murray  y.  BueU,  76  Wis.  657.  Gibson  y.  Gib- 
mm,  43  Wis.  28,  28  Am.  Rep  527;  Kusterer  v. 
Beater  Dam,  56  Wis.  471,  48  Am.  Rep.  725; 
Voell  y.  EeUy,  64  Wis.  504;  8t.  Joseph  Mfg.  Co. 
T.  MiXUr,  69  Wis.  891;  Murray  y.  Budl,  76 
Wis.  657;  Pultery.  Harris,  52  N.  Y.  73;  Pet/pie, 
Stanton,  y.  Tioga  Common  Pteas,  19  Wend. 73; 
Coughlin  y.  New  Yi>rk  C.  dt  H.  R.  R.  Co.  71 
N.  X.  448,  27  Am.  Rep.  75;  Lamont  y.  Waih- 
ington  dt  G.  R.  Co.  2  Mackey,  502, 47  Am.  Rep. 
268;  MiOer  ▼.  NeweU,  20  8.  C.  128,  47  Am. 
Bep.  888. 
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Actions  not  named  by  Rey.  8tat.  §  4258.  are 
not  affected,  and  do  not  saryiye. 

Randall  y.  Northwestern  Teleg.  Co.  54  Wis. 
141,  41  Am.  Rep.  17;  Farrall  y.  Shea,  66  Wis. 
565;  Cotter  y.  Plumer,  72  Wis.  478. 

Personal  torts  are  not  assignable. 

Comegys  y.  Vasse,  26  U.  8.  1  Pet.  198,  218, 
7  L.  ed.  108.  117;  Noonan  y.  Orton,  84  Wis. 
259,  17  Am.  Rep.  441. 

The  law  of  conspiracy  in  its  ciyil  aspect  is  a 
branch  of  the  law  of  malicious  prosecution. 

Bigelow,  Tort«.  chap.  8,  §  1. 

An  action  for  damages  for  obtaining  goods 
through  false  pretenses  is  in  disaffirmance  of 
the  sale. 

Welch  y.  Seligman,  72  Hun,  188;  Rochester 
DisiiUing  Co.  y.  Devendorf,  72  Hun,  622. 

Messrs.  Lewis  &  Brigrffs  and  J«  J. 
Hii§;>hea  for  respondent. 

Marshall,  J.,  deliyered  the  opinion  of  the 
court: 

The  record  shows  that  plaintiff  is  a  corpora- 
tion organized  for  the  purpose  of  carrying  on 
a  ^neral  dry-goods  business.  The  point  was 
raised  on  the  trial,  and  preseryed  for  reyiew, 
that  it  did  not  possess  power  to  acquire  by  as- 
signment claims  for  damages  in  no  way  con- 
nected with  its  own  affairs  growing  out  of  the 
alleged  conspiracy  to  defraud.  It  does  not  ap- 
pear that  such  claims  were  in  an  v  way  neces- 
sary to  the  preseryation  or  enforcement  of 
plam tiff's  original  claim,  or  that  such  purchase 
was  to  effect  in  any  way  the  purposes  of  its  or- 
ganization, so  as  to  brioff  its  action  in  that  re- 
gard within  the  rules  that  a  corporation  may,  to 
preserve  its  own  property  and  protect  its  legiti- 
mate interests,  acquire  and  en  force  liens  which 
would  otherwise  be  outside  of  the  purposes  of 
its  organization.  A  corporation  has  only  such 
powers  as  its  organic  act,  charter,  or  articles  of 
organization  confer.  This  is  elementary,  but 
it  includes  such  powers  as  are  reasonably  nec- 
essary to  effect  all  the  general  purposes  of  the 
corporate  creation,  though  not  particularly 
specified  in  its  charter,  unless  prohibited 
thereby  or  by  some  law  of  the  state.  From 
the  foregoing,  without  further  discussion,  we 
must  hold  that  plaintiff  had  no  authority  to 
acquire  by  purchase  the  yarious  claims  for 
damages  on  which  a  recovery  was  had.  But 
it  by  no  means  follows  that  its  want  of  power 
can  be  taken  advantage  of  by  the  respondents 
in  this  action.  Formerly  want  of  corporate 
power  was  an  effective  weapon,  both  for  de- 
fense and  attack,  in  the  hands  of  private  par- 
ties; but,  without  any  change  whatever  respect- 
ing the  general  doctrine  of  ultra  vires  as  applied 
to  the  acts  of  corporations  acting  outside  the 
purposes  of  their  creation,  there  has  been  a 
gradual  development  in  the  direction  of  hold- 
ing that  none  but  a  person  directly  interested 
in  the  corporation,  or  the  state,  can  question 
such  authority.  Such  development  from  the 
rigorous  rule  which  anciently  obtained  was 
manifested  earliest  in  the  adoption  of  the  rule 
that,  where  a  corporation  has  violated  its  char- 
ter in  the  purchase  and  requirement  of  real  es- 
tate, its  title  thereto  and  right  to  enjoy  the 
same  cannot  be  inquired  inio  collaterally  in 
actions  between  private  parties  or  between  the 
corporation  and  private  parties;  that  it  can  be 
questioned  only  by  the  state.  ^2\jtjft>ma  Waf«r 
igitizedbyV^OOQlC 
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A  Min.  Co,  r,  Clarkin,  14  CaL  544;  Alexander 
V.  TolUgton  Club,  no  111,  65;  FritU  v.  Palmer, 
182  U.  8.  282,  88  L.  ed.  817;  Runyanv,  Goiter, 
39  U.  S.  14  Pet.  122,  10  L.  ed.  882;  National 
Bank  ▼.  Whitney,  108  U.  S.  90,  26  L.  ed.  448; 
Sftewalter  y.  Firner,  55  Mo.  218;  ^^an  y.  A/e- 
^/roj^,  98  Mo.  849;  Union  Nat.  Bank  y.  Mat- 
thews, 98  U.  S.  621,  25  L.  ed.  188.  In  tbe  lat- 
ter case  the  Supreme  Court  of  the  United 
8tater,  reYersing  the  supreme  court  of  the  state 
of  Missouri,  laid  down  the  rule  that,  '* where  a 
corporation  is  incompetent  by  its  charter  to 
take  a  title  to  real  estate,  a  conveyance  to  it  is 
not  void,  but  only  Yoidable;  and  the  sovereign 
alone  can  object  It  is  valid  until  assailed  in  a 
direct  proceeding  instituted  for  that  purpose;" 
and,  further,  in  effect,  that  the  danger  of  a 
judgment  of  ouster  and  dissolution  is  the  only 
check  to  prevent  and  punish  violations  of  cdr- 
porate  charters.  If  the  question  were  respect- 
ing  the  right  of  m  private  person  to  challenge 
corporate  action  concerning  the  acquirement 
or  enjoyment  of  lands  without  authority  in  the 
charter  so  to  do,  it  would  be  deemed  so'  well 
settled  that  no  such  right  exists  as  not  to  be 
open  to  serious  discussion:  but  whether  tbe 
same  rule  eoverns  generally  is  not  so  clear. 
An  extended  discussion  of  the  subject,  showing, 
the  process  of  development  in  the  application 
of  such  rule,  would  be  interesting  aad  instruc- 
tive, but  not  necessary  for  tbe  purposes  of  this 
opinion.  Therefore  we  content  ourselves  with 
referring  to  a  few  well  considered  cases,  show- 
ing the  present  state  of  the  law  respecting  the 
subject,  which  Thompson,  in  his  work  on 
Corporations,  very  properly  refers  to  as  a  "new 
and  growing  doctrine."  In  PrefcottNat.  Bank 
Y.  BuUer,  157  Mass.  548,  an  action  between 
the  bank  and  a  private  person,  the  question 
was  raised  of  whether  the  action  of  tbe  former 
in  purchasing  notes  in  the  open  market  as  a 
commodity  was  ultra  vires;  and  in  respect 
thereto  the  court  said,  in  effect,  that  if  such  a 
purchase  be  ultra  vires,  it  is  not  made  penal,  or 
expressly  prohibited:  therefore  the  violation 
of  law  could  be  remedied  only  in  proceedings 
against  the  bank,  in  tbe  name  of  the  state,  to 
deprive  it  of  its  charter.  In  Grant  v.  Henry 
Clay  Coal  Co,  80  Pa.  208,  where  the  question 
was  whether  the  corporation  could  purchase  or 
hold  leases  of  mining  lands,  the  court,  in  de- 
ciding such  question  said,  in  effect,  that  if  the 
commonwealth  is  interested  in  such  an  inquiry, 
it  must  be  made  by  the  proper  of&cer;  that  the 
question  was  of  a  public  nature,  concerning 
solely  the  sovereignty  of  the  state,  and  not  one 
that  m  any  way  concerned  private  parties.  In 
Martinddle  v.  Kansas  City,  St,  J.  d  C,  B.  R. 
Co.  60  Mo.  508,  the  question  was  whether  the 
defendant  had  violated  statutory  requirements, 
and  the  court  laid  down  the  broad  doctrine 
that  collateral  inquiry  by  a  private  citizen  into 
the  supposed  illegal  acts  of  a  corporation  is 
not  permitted  in  any  case,  unless  expressly  so 
provided  by  statute.  To  the  same  effect  are 
Kinealy  v.  8t,  Louis,  K.  CdsN  IL  Co.  69  Mo. 
658.  and  Hovelman  v.  Kansas  City  Horse  R.  Co, 
79  Mo.  632.  In  Baker  v.  Northwestern  Guar- 
anty Loan  Co.  36  Minn.  185,  the  question  was 
whether  the  purchase  and  enforcement  of 
certain  mortgage  liens  was  in  excess  of  the 
corporate  authority.  Held,  that  none  but  tbe 
Btate  or  a  stockholder  could  raise  the  quee- 
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tion.  If  the  position  that  the  principle  under 
discussion  is  now,  in  most  lurisdictions,  rec- 
ognized as  one  of  general  application,  except  in 
respect  to  contracts  wholly  executory,  requir- 
ed further  support,  resort  might  be  had  to 
many  other  adjudications  of  the  highest  re- 
spectabilitY,  though  authorities  there  are 
which  still  adhere  to  the  old  rule  that  a  cor- 
porate net  in  excess  of  its  power,either  because 
outside  of  the  purposes  of  the  corporation  or 
because  prohibited  by  statute,  is  ultra  vires, 
and  cannot  be  enforced  in  any  action  in  any 
court  of  justice,  without  regard  to  whether 
such  act  be  challenged  by  the  public  or  by  a 
private  person.  Such  authorities  are  excep- 
tional. Judge  Thompson,  in  his  valuable  trea- 
tise on  the  law  of  Corporations  (vol.  6),  com- 
menting on  the  subject  (§§  6088-6088),  appears 
to  deprecate  the  prevalence  of  the  "  new  doc- 
trine," and  to  argue  against  its  further  exten- 
sion, upon  the  ground  that  it  practically  de- 
stroys the  effect  of  the  doctrine  of  ultra  vires, 
as  applied  to  the  unauthorized  exercise  of  cor- 
porate power;  but  the  learned  author  is  mani- 
fesily  in  error  in  that  respect  Such  doctrine, 
notwithstanding  the  limitation  which  modem 
development  has  placed  on  the  means  by  which 
it  may  be  called  into  use,  still  exists,  and  may 
and  will  continue  to  exist,  adapted  as  fully  as 
ever  to  restrain  the  abuse  of  corporate  fran- 
chises and  authority,  and  to  punish  such  abuse 
whenever  the  state,  in  its  sovereign  capacity, 
sees  lit  to  exercise  it.  That  such  doctrine  can- 
not be  resorted  to  as  a  weapon  fur  attack  and  de- 
fense in  the  hands  of  mere  private  persons,  and 
used  as  a  ready  means  of  embarrassing  busi- 
ness operations  by  and  with  corporate  bodies, 
which  directly  or  indirectly  touch  and  admin- 
ister to  human  desires  at  everv  turn  of  the  in- 
dividual in  modem  life,  while  its  effective- 
ness for  all  essential  purposes  of  restraint 
and  punishment  is  fully  preserved,  furnishes 
no  cause  for  regret,  but  rather  cause  for  grati- 
fication at  the  evidence  of  how  certainly 
principles, by  natural  growth  and  development, 
adapt  tbe  law  and  its  administration  to  the 
ever-changing  needs  of  ad^'ancing  civilization, 
so  as  best  to  promote  justice  and  the  common 
welfare.  When  a  corporation  offends  against 
the  law  of  its  creation,  such  offense  is  against 
the  sovereignty  of  the  state;  hence  it  is  most 
proper  that  the  state  should  apply  the  remedy 
and  be  charged  with  the  sole  responsibility  in 
that  regard,  and  such  is  the  law  by  the  trend 
of  modern  authorities. which  we  approve.  This 
does  not  hold  but  that  a  person  directly  inter- 
ested as  a  stockholder  may,  in  a  proper  case, 
interfere,  or  but  that  the  court  may  refuse  on 
its  own  motion,  or  the  objection  of  a  private 
person,  to  aid  a  corporation  to  enforce,  or  pro- 
tect it  from  the  effect  of,  a  contract  wholly 
executory,  when  outside  the  purposes  of  the 
corporate  organization.  In  accordance  with 
the  foregoing,  we  hold  that  if  a  corporation 
purchases,  pays  for,  and  takes  an  assignment 
of  a  cause  of  action,  respecting  matters  out- 
side tbe  purposes  of  its  creation  and  not  au- 
thorized by  its  charter,  in  any  action  to  en- 
force such 'cause  of  action  want  of  corporate 
power  to  engage  in  such  business  cannot  be 
interposed  as  a  defense. 

The  further  point  is  made  that  the  several 
alleged  assigned  claims  for  damages  were  not 
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latigDable;  therefore  that  the  recovery  thereon 
canoot  be  sustaiDed.  Applying  the  usual  test 
of  aasigDability, — that  is,  whether  the  claims 
are  such  as  survive  to  the  personal  representa- 
tives,—we  start  with  the  presumption  that  it 
will  not  be  seriously  contended  that  such 
claims  survive  at  common  law.  To  be  sure, 
counsel  cite  various  adjudications  to  show  that 
daiDQs  for  injuries  to  personal  property  do  so 
survive,  but  they  have  no  application  to  this 
case.  This  is  not  a  claim  for  injury  to  per- 
sooml  property  sssuch.  At  most,  it  is  only  an 
injury  to  a  property  right  WMer  v.  Quaio, 
40  Wis.  118,  and  Me  Arthur  v.  Oreen  Bay  d 
M,  Canal  Co.  34  Wis.  189,  are  confidently  re- 
ferred to.  but  they  are  cases  of  injuries  to  prop- 
erty strictly  so  called,  and  follow  the  New  York 
authorities  respecting  the  assignability  of  such 
claims.  In  most  states,  as  here,  there  is  a 
statutory  extension  of  the  common -law  rule, 
and  authorities  are  very  numerous  respecting 
the  sublect,  many  of  which,  however,  have 
very  little  application  to  this  case  because  of 
statutory  differences.  The  New  York  statute 
provides  that  *' actions  for  all  wrongs  done  to 
the  property  rights  or  interests  of  another 
shall  survive."  It  is  held  liiat  this  language 
is  so  broad  and  comprehensive  as  to  cover  all 
injuries  to  rights  of  property,  and  is  not  con- 
fined to  injuries  to  property  as  such;  that  it  in- 
cludes actions  for  damages  for  conspiracies  to 
defraud  and  damages  for  deceit.  Bond  v. 
Smith,  4  Hun,  48;  Tfafgbt  v.  Hajft,  19  N.  Y. 
484;  Lyon  v.  F^rk,  111  N.  Y.  850;  BraeJcett  v. 
GrinDM,  108  N.  Y.  425.  These  cases  turned 
entirely  on  the  meaning  of  the  significant 
wotda  "property  rights  and  interests."  Our 
own  statute  (Rev.  Stat  $  4253).  so  far  as  it  re- 
lates to  this  subject,  is  as  follows:  "Actions 
for  damages  done  to  real  and  personal  estates" 
shall  survive.  A  similar  statute  existed  in 
Massachusetts  at  a  very  early  day.  and  was 
adopted  from  that  state  by  Michigan  and  this 
state  as  well.  It  received  construction  in  the 
state  of  its  origin,  before  adoption  here; 
hence,  under  a  familiar  rule,  such  construc- 
tion was,  in  effect,  a  part  of  the  statute  itself 
at  the  time  it  was  ingrafted  upon  and  became 
a  part  of  our  system.  The  whole  subject 
goes  back  to  Stat.  4  £dw.  III.  chap.  7.  Before 
that,  in  England,  no  action  for  an  injury  to 
personal  property  survived.  By  such  statute, 
says  Mr.  Justice  Putnam,  in  effect,  in  Holmes 
y.  Moore,  5  Pick.  257,  an  action  for  goods  car- 
ried away  survived,  and  by  equitable  construc- 
tioo  it  was  held  that  the  remedy  for  a  wrong 
done  to  personal  property,  though  such  prop- 
erty were  not  actually  carried  away,  survived, 
ana  such  statute,  with  such  construction,  was 
adopted  by  the  state  of  Massachusetts  from 
the  English  statute.  Following  Holmes  v. 
Moore  in  Read  v.  Hatch,  10  Pick.  47.  an  ac- 
tion for  damages  for  inducing  plaintiff,  bv 
fraadulent  representations  respecting  the  insol- 
vency of  another,  to  sell  property  to  such 
other,  Shaw,  Cb.  J.,  in  delivering  the  opinion 
of  the  court,  said,  in  effect,  that  a  fraud  injuri- 
ously affecting  a  person's  estate  is  not  an  in- 
Jury  to  such  person's  personal  estate,  within 
the  meaning  of  the  statute;  that  to  hold  other- 
wise would  be  to  give  to  the  statute  a  forced 
construction  and  not  conformable  to  the  in- 
tent of  its  framers;  that  to  uphold  such  con- 
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struction  would,  in  effect,  be  to  say  that  every 
injury  by  which  one  may  be  prevented  from 
pecuniary  gain  or  subjected  to  pecuniary  loss 
would,  directly  or  indirectly,  be  a  damage  to 
bis  personal  property.  The  statute  must  have 
a  more  limited  construction,  and  be  confined 
to  damages  done  to  some  specific  personal  es- 
tate of  which  one  may  be  the  owner.  The 
mere  fraud  or  cheat  bv  which  one  sustains  a 
pecuniary  loss  cannot  be  regarded  as  damage 
done  to  personal  estate.  The  construction  thus 
given  to  the  statute  has  never  been  departed 
from.  See  Cutting  v.  Ttywer,  14  Gray,  183; 
Leggate  v.  Moulton,  115  Mass.  552;  Brush  v. 
Hweet,  88  Mich.  574;  Dayton  y.  Fargo,  45 
Mich.  158.  The  only  case  previously  decided 
in  this  court  that  throws  any  Wghi  on  the  sub- 
ject is  Murray  v.  Buell,  76  WS.  657,  cited  by 
respondent 

Though  it  is  in  harmony  with  the  foregoing, 
it  did  not  involve  the  precise  question  under  dis- 
cussion. The  contention  there  appears  to  have 
been  that  an  action  for  damages  for  a  con- 
spiracy to  injure  another's  business  was  as- 
signable as  an  injury  to  the  person  of  such 
other.  This  court  held  that  it  could  not 
be  so  considered,  but  was  an  injury  to  such 
other's  business  interest  merely;  therefore  not 
assignable.  It  did  not  occur  to  the  able  coun- 
sel who  presented  the  case  in  this  court,  or  to 
the  present  chief  justice,  who  wrote  the  opin- 
ion, that  such  a  cause  of  action  could  be  held 
assignable  as  an  injury  to  personal  estate. 
Therefore  the  subject  was  not  discussed, 
though  to  say,  as  was  in  substance  said  in 
such  opinion,  that  such  a  cause  of  action  is 
for  an  injury  to  business  interests,  therefore 
not  assignable,  is  quite  equivalent  to  saying 
that  it  is  an  injury  to  property  rights,  as  dis- 
tinguished from  an  injury  to  specific  prop- 
erty, therefore  not  assiitnable.  The  result  of 
what  has  b^n  said  is  that  the  several  assigned 
claims  for  damages,  upon  which  the  plaintiff 
recovered,  did  not  pass  to  plain  tilf  by  the  at- 
tempted assignment  thereof,  and  that  such 
recovery  cannot  be  sustained. 

The  point  is  made,  based  on  several  excep- 
tions.that  the  familiar  rule  that  statements 
made  by  one  conspirator  after  the  abandon- 
ment or  completion  of  the  conspiracy  are  not 
admissible  against  his  co-conspirators,  was 
several  times  violated  during  the  trial.  It  is 
needless  to  refer  to  each  of  such  exceptions 
in  detail.  Suffice  it  to  say  that  all  have  re- 
ceived careful  examination  without  discover- 
ing any  such  violation. 

The  further  point  is  made  that  the  evidence 
is  insufficient  to  sustain  the  finding  of  the 
jury  respecting  the  existence  of  the  alleged 
conspiracy  to  defraud.  We  are  unable  to 
sustain  such  contention.  There  appears  to  be 
considerable  evidence,  circumstantial  and  oth- 
erwise, on  the  question,  from  which  the  jury 
might  legitimately  have  come  to  the  conclu- 
sion which  they  did;  hence.we  are  unable  to 
say  that  there  was  any  abuse  of  discretion  on 
the  part  of  the  trial  judge  in  denying  the  mo- 
tion to  set  aside  the  verdict  as  against  the  evi- 
dence. 

The  jury  was  instructed  that  the  measure  of 

plaintiu's  recovery,  in  case  of  a  finding  in  his 

favor,  should  be  *Hhe  coutract  price  of  the 

goods  sold,  together  with  interest^  f rom  the 
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time  of  the  commeDcemeDt  of  the  action.'* 
That  was  error.  The  true  rule  in  suoh 
cases  is  the  value  of  the  goods  at  the  place 
where,  and  time  when,  they  were  obtained 
from  the  plaintiff,  with  interest  thereon  from 
Buch  time  at  the  rate  of  6  per  cent  per  annum. 
Nevertheless  an  examination  of  the  record 
shows  that  there  was  no  contest  on  the  ques- 
tion of  the  amount  of  damages  sustained.  All 
the  evidence  shows  that  the  goods  were  worth 
the  contract  price.  The  court  would  have 
been  warranted  in  instructing  the  Jury,  if  they 
found  in  plaintiff's  favor,  to  assess  its  damages 
at  a  sum  equal  to  the  cost  price  of  the  goods, 
with  interest.  Therefore  the  error  of  the  court 
was  not  prejudicial;  hence,  in  accordance  with 
a  familiar  rule,  it  cannot  work  a  reversal  of 
the  judgment. 

Some  other  errors  were  assigned  and  dis- 
cussed in  the  briefs  of  counsel,  all  of  which 
have  been  considered,  but  none  appear  to  con- 
stitute reversible  error,  or  are  of  sufficient  im- 
portance to  require  special  mention  in  this 
opinion.  The  result  of  the  foregoing  is  that 
plaintiff  was  not  entitled  to  recover  on  any 
claim  for  damages  other  than  that  caused  by 
its  sale  of  goods  to  Josephson,  on  and  prior  to 
the  16th  day  of  September,  1888,  amounting 
in  value  to  $484.88.  Therefore  a  new  trial 
must  be  had,  unless  plaintiff  consents  to  take 
judgment  for  such  amount,  with  interest  and 
costs. 

TJie  judgment  of  the  Circuit  Court  is  re- 
tereed^  and  the  cause  remanded  for  a  new 
trial,  unless  plaintiff  elects  to  take  judgment 
for  $434.88  and  legal  interest  thereon  from 
the  16th  day  of  September,  1898,  together 
with  the  costs  of  the  trial  heretofore  taxed  in 
the  circuit  court. 

A  motion  for  rehearing  having  been  filed, 
Marshall,  J.,  on  April  30,  18(f7,  handed 
down  the  following  response: 

The  appellant  moves  for  a  rehearing  of  this 
cause  on  the  ground  that  respondent  should 
not  be  awarded  full  costs,  taxed  in  the  circuit 
court,  as  provided  in  the  decision  rendered. 
Various  items  of  cost  are  mentioned  by  ap- 
pellant's counsel,  which  are  claimed  to  have 
been  incurred  in  establishing  liability  on  the 
alleged  assigned  claims  which  the  court  held 
were  not  assignable.  Substantially  all  such 
evidence  was  proper  to  establish  the  cause  of 
action  on  plaintiff's  original  claim.  There- 
fore we  perceive  no  reason  why  the  taxation 
of  costs  should  be  disturbed  for  the  inclu- 
sion of  such  items.  It  is  further  claimed  that 
the  original  recovery  was  $4,997.42  in  excess  of 
that  sustained  in  this  court;  that  under  ^  2922, 
Rev.  Stat.,  interest  on  such  excess  was  added 
to  the  costs  taxed  in  the  circuit  court;  and 
that  the  general  award  of  costs,  as  taxed  in 
such  court.carriessuch  interest, which  amounts 
to  $125.  The  answer  to  such  contention  is 
that  the  interest,  .while  added  to  the  costs, 
under  §2922,  Rev.  Stat.,  is  no  part  of  the 
costs.  The  judgment  of  this  court  allowed 
interest  on  $484.83  from  September  16,  1898, 
and  no  other  interest  can  properly  be  included 
in  the  judgment  by  way  of  addition  to  costs 
or  otherwise. 

The  motion  m  denied,  with  $25  costi. 
87L.R.A. 
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1.  A  certillcatA  of  deposit  fl»rmoii«7re- 
oeived  by  an  inaoWent  lMUik»  proyidio^ 
that  the  money  shall  not  be  t abject  to  oheok  but 
shall  be  payable  with  interest  in  one  year  on  re- 
turn of  the  oertitlcate,  does  not  make  the  trans- 
aotion  a  loan  instead  of  a  deposit,  or  take  it  oat 
of  the  operation  of  Bev.  Stat.  1 4641,  making  it  an 
offense  punishable  by  imprisonment  to  reoeiye 
money  on  deposit  in  a  bank  when  the  one  recetv- 
inr  it  knows,  or  has  good  reason  to  know,  that  the 
bank  is  unsafe  or  insolvent. 

2.  The  mere  Iket  that  a  portion  of  the 
deposit  reeeived  by  an  Insolvent  bank  waa 
made  by  the  surrender  of  a  certifloate  of  depoeii 
held  against  the  same  bank  and  the  accrued  in- 
terest thereon  does  not  relieve  the  bank  from  the 
criminal  liability  imposed  by  statute  for  receiv- 
ing a  deposit  when  InaolvenC 

8.  On  the  question  of  the  insolTency*  of 
a  hank  when  receiving  a  deposit  eviddnoe  may 
be  given  of  the  amount  of  its  liabilities  at  that 
date  for  deposits  subject  to  check  and  cerciflcates 
of  deposit  and  demand  certificates,  and  of  the 
wortblenness  of  various  absets  of  the  bank  con- 
sisting of  commercial  paper. 

(February  28, 1807J 

EXCEPTIONS  by  defendant  to  rullngfl  of 
the  Circuit  Court  for  Winnebago  County 
made  during  the  trial  of  a  prosecution  against 
him  for  receiving  money  on  behalf  of  a  bank 
when  it  was  insolvent,  which  resulted  in  a  ver- 
dict of  guilty.     Oterruled, 

Statement  by  Cassoday,  Ch.  J.: 
This  action  comes  up  on  silleged  exceptions 
filed  by  the  defendant,  i)ursuant  to  §  4720, 
Rev.  Stat.  These  exceptions  are  stated  in  nar- 
rative form,  signed  by  the  presiding  circuit 
judge,  accompanied  by  a  certificate  of  the 
clerk  of  the  court,  and  are  to  the  efifect:  That 
April  10,  1896,  the  above-named  defendant 
was  coovicted,  under  §  4541,  Rev.  Siat., 
of  the  offense  of  receiviisg  on  deposit  $300, 
April  11,  1892,  at  Manitowoc.  That  the  de- 
fendant being  aggrieved  by  certain  opinions 
and  directions  of  the  court  upon  the  trial  of 
certain  matters  of  law,  and  having  alleged 
exceptions  thereto,  and  it  appearing  to  the 
court  that  such  exceptions  are  material,  and 
not  frivolous  nor  intended  for  delay,  and 
which  exceptions  having  been  reduced  to 
writing,  and  presented  to  the  court  during  the 
term  at  which  said  cause  was  tried,  and  being 
found  conformable  to  the  truth  in  the  case,  are 
allowed  and  signed  by  the  circuit  Judge  presid- 
ing at  such  trial.  That  the  information 
charged  the  offense  substantially  as  followa: 
*Tbat  April  11,  1892,  at  said  county,  Theodore 
C.  Shove  did  fraudulently  and  feloniously 
accept  and  receive  on  deposit  from  Hattie  J. 


Note.— As  to  the  criminal  liability  of  a  banker 
for  receivingfa  deposit  knowing  the  bank  to  be  in- 
solvent, see  notetto  Ck>m.  v.  Junkio  (Pa.)  81 L.  B.  A. 
124:  alsoIMcadoworoftiv.  People  (IllJ  86  L.  B.  ▲. 
*17«. 
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Glye  the  sum  of  $800,  good  and  lawful 
money  of  tbe  United  States,  and  being  then 
and  there  of  the  valne  of  $800,  and  being  then 
and  there  the  property  of  said  Hattie  J.  Glye; 
that  he,  the  said  Shove,  at  the  time  he 
■o  took  and  accepted  said  money  on  deposit  in 
aaid  bank,  then  and  there  knew,  or  had  good 
reason  to  know,  that  the  said  T.  C.  Shove  Bank- 
ing Company  was  unsafe  and  insolvent  and  had 
been  unsafe  and  insolvent  for  a  longtime  prior 
thereto;  and  that  the  T.  C.  Shove  Banking 
Company  was  then  and  there  insolvent. "  That 
the  T.  C.  Shove  Banking  Company  was  a  do- 
mestic corporation,  engaged  in  banking  at 
Manitowoc;  that  said  Shove  was  the  president 
of  such  banking  company,  and  the  manager 
thereof,  and  was  a  director  and  stockholder  in 
said  bank;  that  upon  the  trial  the  state  was 
permitted  to  prove  and  offered  in  evidence  the 
following  facts:  First.  That  April  11, 1892, 
Hattie  J.  Olye  came  into  the  T.  C.  Shove  Bank- 
ing Company's  office,  at  Manitowoc,  with  a 
certificate  of  deposit  theretofore  issued  by  said 
tMnking  company  to  her  for  the  sum  of 
$2^,  upon  which  was  due  $10  interest,  which 
said  certificate  of  deposit  was  on  that  day 
due;  that  said  Glye  surrendered  said  certifi- 
cate upon  which  was  then  due  $210.  prin- 
cipal' and  interest,  to  Fred  H.  Harris,  the 
caahier  of  said  bank,  and  also  gave  such 
cashier  $90  in  cash,  and  took  a  certificate 
of  deposit  of  said  bank  for  $800,  which  is 
dated  April  11,  1892,  and  is  to  tbe  effect  that 
said  Olje  had  deposited  in  that  bank  $800, 
payable  to  the  order  of  herself  on  the  return  of 
the  certificate  "one  year  after  date,  with  in- 
terest at  the  rate  of  6  per  cent  per  annum,"  and 
that  such  deposit  was  not  subject  to  check :  that 
it  also  appeared  in  evidence  tnat  the  defendant 
was  at  tbe  time  aforesaid,  and  had  been  for  a 
long  time  prior  thereto,  the  president  and 
manager  of  said  bank;  that,  at  the  time  of  the 
transaction  above  stated,  he  was  in  the  bank- 
ing office  of  said  bank,  but  it  did  not  appear 
in  evidence  that  he  personally  knew  of  the 
said  transaction  at  the  time;  that  the  foreeroing 
is  all  the  evidence  offered  by  the  state  of  the 
deposit  alleged  in  the  information, — to  all  of 
which  the  defendant  objected  as  incompetent 
and  ifbmaterial,  for  the  reason  that  the  transac- 
tion  did  not  amount  to  a  "deposit,"  within  the 
meaning  of  g  4541,  Rev.  Stat.,  but  was  a  loan, 
and  the  evidence  does  not  tend  to  show  the 
commission  of  any  offense  by  the  defendant  un- 
der the  charge  made,  which  objections  were 
then  overruled,  and  the  defendant  duly  ex- 
cepted. That  the  state  was  also  allowed  to  put 
in  evidence  that  April  11,  1892,  there  were  de- 
posited in  said  bank  demand  deposits,  subject 
to  check,  for  the  sum  of  $118,918.84.  also  time 
certificates  of  deposit  amounting  to  $808, 627. 09, 
of  which  there  was  due  April  11, 1892,  $8,028, 
and  would  become  due  on  or  before  August 
11, 1892,  $98,504.  and  demand  certificates 
amounting  to  $68,000,  to  which  evidence  the 
defendant  objected  as  incompetent  and  imma- 
terial, which  objection  was  overruled,  and  the 
defendant  excepted.  That  of  the  certificates 
of  deposit  that  were  due  April  11,  1892,  no  de 
mand  had  been  made  for  the  payment  of  any 
of  them.  That,  for  the  purpose  of  showing 
the  insolvency  of  the  bank  at  or  about  the  time 
Alleged  in  the  information,  the  state  was  per- 
STLwR.  A. 


mitted  to  put  in  evidence  and  show  the  indebt- 
edness of  one  of  the  debtors  of  the  bank  other 
than  those  hereinafter  mentioned,  and  due 
April  11, 1892;  that  one  of  said  debtors  was  in- 
debted to  other  persons  than  the  bank  to  the 
amount  of  $18,000;  that  Jacob  Flieger  owed 
the  bank  April  11,  1892,  $86,000;  that  the 
Manitowoc  Manufacturing  Company  owed 
tbe  bank  April  11,  1892.  $206,000;  that  Albert 
I^ndreth  owed  the  bank  April  11,  1892, 
$18,000:  that  the  Albert  Landreth  Seed  Com- 
pany owed  the  bank  at  said  time  $19,000; 
that  F.  H.  Haley  owed  the  bank  $26,000, 
—a  part  of  which  said  indebtedness  of  each 
of  said  named  parties  was  evidenced  by  their 
commercial  paper  in  the  usual  form,  and  apart 
in  the  nature  of  oveid  rafts.  That  the  state  was 
permitted  to  put  in  evidence  the  testimony  of 
divers  witnesses,  of  Manitowoc,  as  to  the 
value  of  the  paper  of  said  persons  and  corpo- 
rations last  above-named  April  11,  1892.  and 
who  testified  that  they  knew  the  value  of  said 
paper  and  that,  in  their  opinion,  said  paper 
was  of  little  or  no  value  as  a  bank  asset  at  or 
prior  to  April  11,  1892,  to  all  of  which  evi- 
dence the  defendant  objected,  wbich  said  ob- 
jections were  overruled,  and  tbe  defendant 
excepted.  That  the  foregoing  exceptions  were 
allowed  and  certified  to  by  the  presiding  Jud^e 
in  the  summary  mode  as  provided  by  §  4720, 
Rev.  Stat.  That  tbe  same  are  in  conformity  to 
the  truth  of  the  case  as  the  matters  and  things 
took  place  upon  the  trial  of  said  cause. 


Me»9r$,  W.  H«  Mvlrea,  Attorney  (General, 
and  John  L.  Erdall*  Assistant  Attorney  Gen- 
eral, for  plaintiff: 

The  rule  of  strict  construction  does  not  pre- 
vent our  calling  in  the  aid  of  other  rules  and 
giving  to  each  its  appropriate  scope;  the  ascer- 
tainment of  tbe  legislative  will  being  the  pri- 
mary consideration,  after  all. 

Meadoioeroft  v.  Ptople,  168  111.  66,  85  L.  R 
A.  176;  United  Statu  v.  Choie,  185  U.  S.  261, 
84  L.  ed.  120. 

A  certificate  of  deposit  is  a  written  acknow- 
ledgment of  a  bank  that  it  has  received  from  a 
certain  person  a  certain  sum  on  deposit.  Or- 
dioarily  it  is  a  simple  receipt  of  the  bank,  in 
negotiable  form,  for  so  many  dollars,  and  has 
been  held  to  be  in  fact  equivalent  to  a  promis- 
sory note. 

2  Am.  &  Eng.  Enc.  Law,  p.  104. 

It  is  true  the  transaction  is  in  a  certain  sense 
a  loan  of  money,  but  not  in  a  seqse  to  distin- 
guish it  from  the  deposit  contemplated  in  the 
law. 

StaU  V.  Cadwell,  79  Iowa,  482. 

The  Jury  having  found  a  general  verdict  of 
guilty  It  must  be  conclusively  presumed  at  this 
time  that  all  of  the  necessary  facts  to  show  the 
insolvency  of  the  bank  were  duly  proved. 

Com.  V.  Stephens,  14  Pick.  870. 

Mr.  A.  J.  Schmita,  also  for  plaintiff: 

The  transaction  in  question  amounts  to  a  gen- 
eral deposit,  and  in  such  a  case  the  relation  of 
banker  and  customer  is  that  of  debtor  and  cred-    - 
itor.and  not  that  of  trustee  and  cestui  gite  trust, 
as  in  case  of  a  special  deposit. 

Morse.  Banks  &  Banking,  8d  ed.  §  186:  2 
Am.  &  Eng.  Enc.  Law,  pp.  98, 94;  Marine  Bank 
V.  FulU,n  hufUy  Bank.  «|,U.  8.  ^^^|^^ 
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258,  17  L.  ed.  786-788;  Seammon  ▼.  Kimball, 
92  U.  S.  862,  28  L.  ed.  488. 

By  the  deposit,  title  passed  to  the  bank,  and 
it  was  the  bank's  money  thereafter  subject  to 
its  absolute  control  and  disposition.  She  could 
not  reclaim  the  specific  mooey.  The  transac- 
tion had  every  essential  element  of  a  loan  of 
money. 

Curran  ▼.  Witter,  68  Wis.  16,  60  Am.  Rep. 
827;  Klauher  v.  Biggerstaff,  47  Wis.  551,  82 
Am.  Rep.  778;  (yNeill  v.  Bradford,  1  Pinney, 
890,  42  Am.  Dec.  674. 

The  act  was  designed  to  prohibit  fraudulent 
banking,  and  to  protect  the  public  from  deal- 
ing with  unsafe  or  insolvent  concerns.  It  is 
the  intent  of  the  act  to  make  it  a  criminal  of 
fense  for  any  person  to  hold  out  an  insolvent 
bank  as  safe  or  solvent,  thereby  enabling  it  to 
commit  a  crime  upon  the  receipt  of  a  deposit. 

Re  Cook,  49  Fed.  Rep.  842;  Baker  v.  SlaU, 
54  Wis.  868. 

If  contracting  a  debt  when  the  bank  is  insol- 
vent makes  the  offense,  it  must  be  wholly  im- 
material at  what  time  the  debt  becomes  paya- 
ble, whether  in  a  day  or  a  year  or  on  demand. 

StaU  V.  Cadwell,  79  Iowa,  482;  Sanborn  & 
Berryman,  Anno.  Stat.  §  698;  ManiUmoc 
County  V.  Truman,  91  Wis.  1. 

The  defendant  in  this  case  who  was  at  that 
time  in  control  of  the  bank  was  present  in  the 
banking  office  at  the  time  the  deposit  was  made, 
and  as  president  and  manager  had  control  of 
the  other  employees  of  the  bank. 

In  law  if  he  permitted  the  cashier  to  receive 
the  money,  then  he  did  it  himself.  He  knew 
that  the  bank  was  open  and  doing  business;  in 
fact,  was  in  the  bank  himself. 

State  V.  Cadtoell,  eupra;  Whart  Crim.  Ev. 
g§  102-112;  SUmghton,  v.  ^ate,  2  Ohio  St. 
662;  Brister  v.  8taU,  26  Ala.  107;  Re  Cook, 
evpra;  State  v.  Tetur  (Iowa)  66  N.  W.  737; 
State  V.  Saltley,  181  Mo.  464. 

Messrs.  Benjamin  M,  Goldber^f  F.  A. 
Oilman,  and  Charles  W.  Felker.  for  de- 
fendant: 

This  statute  must  be  strictly  construed  and 
cannot  be  extended  by  construction  or  intend- 
ment 

Co/tn  V.  Neeves,  40  Wis.  896. 

Nor  can  courts,  in  construing  penal  statutes, 
safely  disregard  the  popular  sienification  of  the 
terms  employed,  in  order  to  bring  acts,  other- 
wise lawful,  within  the  effect  of  such  statutes, 
because  of  a  supposed  public  policy  or  pur- 
pose. 

United  States  v.  Wiltherger,  18  U.  S.  6  Wheat. 
96,  5  L.  ed.  42;  United  States  Y.Chase,  185  U. 
S.  261,  84  L.  ed.  IW);  Sarlls  ^.United  States, 
152  U.  8.  575,  88  L.  ed.  558. 

Mr.  Harris,  the  cashier,  who  actually  re- 
ceived the  money,  would  be  liable  under  §  4541. 
The  defendant  not  having  actually  received  the 
same  and  having  no  knowledge  of  the  transac- 
tion can  only  be  held,  if  at  all,  as  an  accessory 
befoT^  the  fact 

Bishop,  Crim.  L.  ^  657;  People  ▼.  Adams,  8 
Denio,  190,  45  Am.  Dec.  468;  Wixson  v.  PeopU, 
5  Park.  Crim.  Rep.  119;  Peoj^e  v.  Parks,  49 
Mich.  888;  Norton  v.  PeojtU,  8  Cow.  187;  Meis- 
ter  V.  People,  81  Mich.  99;  State  v.  Rici'er,  29 
Me.  84;  State  v.  Chapin,  17  Ark.  561,  65  Am. 
Dec.  452;  State  v.  Moore,  26  K.  H  448.  59  Am. 
Dec.  854;  1  Archbold,  Crim.  Pr.  &  PI.  50. 
87  L.  R.  A. 


An  emplovee  when  appointed  by  the  board 
of  directors  is  the  agent  of  the  corporation  aod 
in  no  sense  an  agent  of  the  individual  direc- 
tors. 

Lems  y.  Montgomery,  145  111.  85;  1  Russell, 
Crimes,  5th  Am.  ed.  27;  Movius  v.  Lee,^  Fed. 
Rep.  298;  Arthur  v.  Oriswold,  56  N.  Y.  400; 
WaAeman  v.  DaUey,  51  N.  T.  27,  10  Am.  Rep. 
551;  Btiggs  v.  Spaulding,  141  U.  S.  147,  35  L. 
ed.  669;  1  Beach,  Priv  Corp.  ^  262. 

When  Mr.  Harris,  the  cashier,  took  tbe 
money,  it  was  the  act  of  the  corporation  and 
not  the  act  of  Shove,  who  had  no  knowledge 
of  the  transaction. 

Com.  V  Lveas,  2  Allen,  170. 

An  ordinary  bank  deposit  is  where  a  volun- 
tary credit  is  taken  with  a  bank  and  for  which 
no  bank  note,  bill,  or  similar  evidence  of  debt 
is  given,  and  for  which  there  exists  a  right  to 
draw  unconditionally. 

Catlin  V.  Savings  Bank,  7  Conn.  496. 

The  so-called  certificate  of  deposit  in  this  case 
was  and  is  a  promissory  note  and  governed  by 
all  the  rule?  applicable  to  instruments  of  the 
same  character. 

Klauher  v.  Biggersiaf,  47  Wis.  661,  82  Am. 
Rep.  778;  Curran  v.  Witter,  68  Wis.  16, 60  Aai. 
Rep.  827;  CuHis  v.  Ltatitt,  15  N.  T.  9;  Leaf^- 
iU  V.  Palmer,  8  N.  Y.  19,  51  Am.  Dec.  883; 
Smith  V.  Strong,  2  Hill,  241;  Payne  v.  Qardi- 
ner,  29  N.  T.  146;  Bank  of  Peru  v.  Farnsworth, 
18  111.  668:  Barnes  v.  Ontario  Bank,  19  N.  Y. 
161;  Downey  v.  Hieks,  65  U.  S.  14  How.  240, 
14  L.  ed.  404;  Lanting  v.  Wood,  57  Mich.  201; 
Cats  V.  Patterson,  25  Mich.  191;  Burrows  ▼. 
Bangs,  84  Mich.  304;  Tripp  v.  Curtenius,  96 
Mich.  494,  24  Am.  Rep.  610;  Brummagim  ▼. 
TaUant,  29  Cal.  608,  89  Am.  Dec.  61;  Poor- 
man  V.  Mills,  86  Cal  118,  95  Am.  Dec.  90; 
McMillan  v.  Richards,  9  Cal.  865,  70  Am.  Dec. 
655;  Kirkwood  v.  F\rstNat.  Bank,  40  Neb.  484, 
24  L.  R.  A.  444:  FirH  Nat.  Bank  v.  Security 
Nat.  Bank,  84  Neb.  71,  16  L.  R.  A.  886;  Baer*M 
Appeal,  127  Pa.  860.  4  L.  R.  A.  611;  Cassidy 
V.  First  Nat.  Bank,  80  Minn.  86;  Pardee  v. 
Jfish,  60  N.  Y.  265,  19  Am.  Rep.  176:  Munffer 
V.  Albany  City  Nat  Bank,  85  N.  Y.  580. 

The  term  'insolvent,"  as  used  in  the  insol- 
vent law,  at  least  when  applied  to  a  merchant, 
trader,  or  banker,  means  inability  to  pay  one's 
debts,  in  the  ordinair  course  of  business,  and 
not  merely  an  inability  to  pa^  his  debts  in  fuU 
at  some  future  time  when  his  affairs  shall  be 
ultimately  wound  up. 

Daniels  v.  Palmer,  85  Minn.  848;  BeU  y. 
Ellis,  88  Cal.  625;  ToofY.  Martin,  80  U.  S.  18 
Wall.  46,  20  L.  ed.  482;  Buchanan  v.  Smith, 
88  U.  S.  16  Wall.  808.  21  L.  ed.  287;  Duteher 
V.  Wright,  94  U.  S.  557.  24  L.  ed.  181;  Dodgs 
y.  Mahtin,  17  Fed.  Rep.  665;  Akeis  v.  Rou>an, 
88  S.  C.  451,  10  L.  R  A.  714;  McKown  v.  Fur- 
gason,  47  Iowa,  687. 

No  other  method  of  establishing  insolvency 
than  that  claimed  by  tbe  defendant  in  this  case 
can  be  regarded  as  correct. 

State  V.  Sattley,  181  Mo.  464. 

Cassoday*  Ch.  J.,  delivered  the  opinioii 
of  the  court: 

The  defendant  was  at  the  time  in  Question 
the  president,  manager,  director,  and  stock- 
holder of  tbe  "T.C. Shove  Banking  Company." 
As  such,  he  was  convicted  of  having:  received 
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OB  deposit  April  11,  1899,  the  ftdOO  mentioned 
contrary  to  §  4541,  ReT.SUt.  Enminatingfrom 
thai  section  wbat  is  not  applicable  here,  and  it 
declares,  in  effect,  that  **any  officer,  director, 
stockholder,  .  .  .  maoager,  ...  or 
agent  of  any  bank  .  .  .  who  shall  accept 
or  receive  on  deposit  or  for  safe  keeping  or  to 
loan,  from  any  person  any  money,  or  any  bill, 
notes,  or  other  paper  circulating  as  money,  or 
any  notes,  drafts,  bills  of  ezchanee,  bank 
checks  or  other  commercial  paper  for  safe- 
keeping or  for  collection,  when  he  knows,  or 
has  go^  reason  to  know,  that  such  bank  .  .  . 
is  unsafe  or  insolvent,  shall  be  punished  by  im- 
prisonment," etc.  The  constitutioQality  of  this 
statute  has  been  repeatedly  sustained  by  this 
court,  and  its  validity  is  not  now  challenged. 
Bilker  v.  8taU,  45  Wis.  868;  Be  Koetting,  90 
Wis.  186. 

1.  The  principal  contention  of  counsel  for 
the  defendant  is  to  the  effect  that  the  certifi- 
cate reciting  that  Hattie  J.  Glye  had  "de- 
posited" in  the  bank  $800,  payable  one  year 
from  the  date  thereof,  and  then  with  interest, 
and  was  not  subject  to  check,  made  the  trans- 
action a  loan,  and  not  a  deposit,  and  hence  not 
within  the  condemnation  of  the  statute.  The 
argument  is  that  the  bank  simply  borrowed  the 
money,  and  gave  its  promissory  note  therefor. 
doe  in  one  year  from  date,  and  therefore  did 
not  accept  or  receive  the  money  on  deposit,  nor 
for  safe  keeping  nor  to  loan,  nor  for  collection, 
within  the  meaning  of  the  statute.  We  assume 
that  the  bank  had  authority,  as  incident  to  the 
necessary  powers  to  carry  on  such  business,  to 
issue  such  time  certificates.  Sanborn  &  Ber- 
ryman.  Anno.  Sut.  §^2024,  subsoc.  21;  BoekwOl 
▼.  Blkhom  Bank,  18  Wis.  654;  BaOston  Spa 
Banky.  Marine  Bank,  16  Wis.  120;  Curtis  y. 
Leatitt,  15  N.  Y.  V,  295,  subd.  6.  In  constru- 
ing the  statute  in  question,  this  court  has, 
amone  other  things,  said:  "The  manifest  ob- 
ject of  the  statute  in  question  was  to  suppress 
the  business  of  banking  or  brokerage  by  any 
insolvent  person,  company,  or  corporation.  It 
therefore  inflicts  punishment  upon  persons  so 
engaged,  knowing  the  fact.  ...  A  bank  im- 
plies capital,  and  capital  invites  confidence.  A 
man  holding  himself  out  as  a  banker  or  broker 
thereby  gives  public  proclamation  that  he  has 
money,  and  property  readily  convertible  into 
money,  in  his  possession  and  subject  to  his 
control,  and  for  that  reason  he  may  be  safely 
trusted.  .  .  .  For  an  insolvent  tuinker,  com- 
pany, or  corporation  to  continue  the  business 
of  banking  is  to  hold  out  assurances  of  responsi- 
bllitv  and  surplus  capital  where  neither  exists. 
To  do  so  knowingly  is  to  secure  the  confidence, 
and  hence  obtain  the  money,  of  the  ignorant 
and  unwary,  bv  an  implied  deception.  It  is 
the  old  story  of  securing  the  victim  by  a  dis- 
play of  false  colors.  To  surpress  this  mischief, 
to  save  the  public  from  being  induced  to  de- 
posit money  with  such  insolvent  by  the  implied 
assurance  of  responsibility  and  wealth  essential 
to  the  business,  when  they  do  not  in  fact  exist, 
was  the  evident  purpose  of  the  statute." 
Baker  v.  StaU,  54  Wis.  376. 877.  These  views 
haTe  been  expressly  sanctioned  in  Meadowcroft 
▼.  People,  163  Dl.  56,  85  L.  R.  A.  176.  Judge 
Jenkins  has  expressed  similar  views  in  Be  Cook, 
49  Fed.  Rep.  842;  Id.  [Cooky.  Eart]  146  U.  8. 
183,  86  L.  ed.  034.  Ab  said  by  Mr.  Justice 
87  L.R  A. 


Winslow  in  a  recent  case:  'The  oifense  con- 
sists in  receiving  deposits  in  a  bank  in  fact  in- 
solvent, and  which  the  person  receiving  the 
deposit  knew,  or  had  good  reason  to  know,  was 
insolvent."  Be  Koetttng,WW]B.  171,  Money 
deposited  in  a  bank  is,  in  law,  a  loan  bv  the 
customer  to  the  bank.  Sirm  y.  Bond,  2  Kev. 
&  M.  608,  5  Bam.  &  Ad.  889.  "All  deposits 
made  with  bankers  may  be  divided  into  two 
classes,  namely,  those  in  which  the  bank  be- 
comes bailee  of  the  depositor,  the  title  to  the 
thing  deposited  remaining  with  the  latter,  and 
that  other  kind  of  deposit  of  money  peculiar  to 
banking  business,  in  which  the  depositor,  for 
his  own  convenience,  parts  with  the  title  to 
his  money,  and  loans  it  to  the  banker;  and  the 
latter,  in  consideration  of  the  loan  of  the  money 
and  the  right  to  use  it  for  his  own  profit,  agrees 
to  refund  the  same  amount,  or  any  part  there- 
of, on  demand."  Marine  Bank  v.  Fulton  Coun- 
ty Bank,  69  U.  8.  2  Wall.  256,  17  L.  ed.  787. 
See  also  Planter/^  Bank  v.  Union  Bank,  88  CJ. 
8. 16  Wall.  488. 21  L.  ed.  478:  QitUon  v.  German 
8av,  d  L.  8oc.  84  U.  8. 17  Wall.  109,  21  L.  ed. 
618;  Commereial  Nat.  Bank  v.  Armstrong,  148 
U.  8.  50, 87  L.  ed.  868.  Ordinarily  the  money 
so  accepted  or  received  by  such  bank  or  banker 
is  accepted  or  received  on  deposit.  In  order  to 
make  the  section  broad  enough  to  cover  every 
case  where  money  is  so  accepted  or  received 
by  a  person  so  engaged  in  the  business  of  bank- 
ing when  he  knows,  or  has  good  reason  to 
know,  that  such  bank  or  banker  is  unsafe  or 
insolvent,  there  were  added  to  the  words  "on 
deposit"  the  words  "or  for  safe-keeping,  or  to 
loan,"  together  with  the  other  words  men- 
tioned, including  the  words  "or  for  collection," 
as  stated.  The  purpose  of  the  section,  there- 
fore, seems  to  be  to  punish  every  person  en- 
gaged in  the  business  of  banking  wbo,knowing, 
or  having  good  reason  to  know,  that  such  bank 
or  banker  is  unsafe  or  insolvent,  neverthe- 
less accepts  or  receives  money  in  such  busi- 
ness, either  "on  deposit,  or  for  safe  keeping, 
or  to  loan,"  or  accepts  or  receives  such  paper 
"for  collection."  These  four  purposes  ac- 
companying such  acceptance  or  receipt  of 
money  or  commercial  paper  for  collection 
would  seem  to  be  suflSciently  broad  and 
general  to  include  every  purpose  for  which  the 
bank  or  banker  could  accept  or  receive  money 
or  commercial  paper  for  collection.  If  making 
the  certificate  of  deposit  payable  in  one  year 
takes  the  case  out  of  the  statute,  then  making 
such  certificate  payable  in  a  month  or  a  wedc 
or  a  single  day  would  also  take  a  case  out  of 
the  statute.  As  short-time  certificates  are  ordi- 
narily as  acceptable  to  customers  as  certifi- 
cates payable  on  demand,  it  is  obvious  that  an 
insolvent  banker  or  oflScer  of  an  insolvent  bank, 
with  full  knowledge  of  such  insolvency,  might, 
by  issuing  such  time  certificates,  continue  such 
business  indefinitely,  without  committing  the 
offense  prescribed  in  the  statute,  unless  it  Is 
construed  so  as  to  cover  deposits  upon  which 
such  time  certificates  are  issued,  as  well  as 
those  payable  on  demand.  "Where  the  main 
object  and  intention  of  a  statute  are  clear,  it 
must  not  be  reduced  to  a  nullity  by  the  drafts- 
man's unskilfulness  or  ignorance  of  law.  ex- 
cept in  the  case  of  necessity  or  the  absolute  in- 
tractabi  1  i ty  of  the  language  used . "  Salman  t. 
Duncombe,  L.  R.  31  App.  Cas.  6^  J*^  «P! 
10 
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struing  statutes,  the  usual  aud  proper  mode 
is  to  ascertain  the  iuteution  of  the  legislature, 
from  the  language  they  have  used,  counected 
with  the  state  of  the  law  on  the  same  subject 
anterioi  to  the  passage  of  the  statute.  When 
the  courts  know  for  what  particular  mischief 
the  legislature  intended  to  provide  a  remedy, 
it  is  their  duty  so  to  construe  the  statute  as 
most  effectually  to  suppress  the  mischief  and 
advance  the  remedy."  Catf^r  v.  LorilSard,  14 
Wend.  297.  ''Even  penal  statutes  are  not 
to  be  construed  so  strictly  as  to  defeat  the 
obvious  intention  of  the  legislature."  United 
States  ▼.  Wiltberger.  18  U.  S.  5  Wheat.  76,  6  L. 
ed.  87;  Manitowoc  County  v.  Truman,  91  Wis. 
12.  See  also  United  States  v.  Freeman,  44  U. 
8. 8  How.  564,  665,  11  L.  ed.  727,  728;  United 
States  V.  Saunders,  89  U.  8.  22  Wall.  492.  22 
L.  ed.  786.  While  a  certificate  of  deposit  pajr- 
able  at  a  fixed  time  in  the  future  may  techni- 
cally be  regarded  as  a  loan,  and  not  a  mere  de- 
posit, yet,  in  view  of  the  obvious  purpose  of 
this  statute,  we  are  constrained  to  hold  tliatthe 
transaction  in  question  was  a  "deposit"  within 
the  meaning  of  the  statute. 

2.  The  mere  fact  that  a  portion  of  the  $800 
consisted  of  a  certificate  of  deposit  held  against 
the  same  bank,  and  the  accrued  interest  thereon, 
which  was  surrendered  at  the  time,  did  not 
make  the  transaction  essentially  different  from 
what  it  would  have  been  had  the  whole 
amount  of  $800  been  deposited  in  cash,  as  re- 
cited in  the  certificate.  The  cash  was  present, 
or  supposed  to  be  present,  in  the  bank,  and 
was  considered  and  treated  the  same  as  though 
the  cashier  had  actually  passed  it  over  to  Glye, 
and  she  had  immediately  redeposited  the  same 
in  the  bank. 

8.  We  perceive  no  error  in  the  method  of 
proving  the  insolvency  of  the  bank  at  the  time 
of  receiving  the  money  and  issuing  the  certifi- 
cate of  deposit  in  question;  and  that  is  so 
whether  by  such  insolvency  is  meant  inability 
to  pay  its  debts  in  the  ordinary  course  of  busi- 
ness, or  merely  inabllitv  to  pay  in  full  at  some 
future  time,  upon  ultimately  winding  up  ita 
affairs.  The  evidence  was  certainly  material, 
and  relevant  and  pertinent  to  the  issue  on  trial, 
and  hence  competent. 

The  several  exceptions  certified  to  this  court 
pursuant  to  §4720,  Rev.  Stat.,  are  each  and  idl 
overruled. 

Petition  for  rehearing  denied  April  80, 1897. 


Benjamin  L.  WERTHEIMER,  Appt. 
O.  P.  8AUKDERS  et  al„  Bespts. 
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!•   The  invaliditj'  of  a  itratultons  eon- 
tract  to  do  a  certain  act  is  no  defense 

to  an  action  by  the  promisee  for  Injuries  sus- 
tained by  want  of  due  care  and  skill  in  doin?  it. 
8.   The  negfUfl^nce  of  an  independent 


eontractor  or  bis  employees  wUi  be  chargea- 
ble to  the  person  for  whom  the  work  Is  done,  if 
an  injury  might  be  anticipated  as  a  director 
probable  consequence  of  tbe  performance  of  the 
work  unless  reasonable  care  be  used. 
8*  A  landlord's  duty  to  use  reasonable 
care  to  protect  the  property  of  his  tan- 
ant  from  injury  by  the  elements  irhfle  repairing 
a  roof  or  putting  on  a  ne«r  one  at  his  request 
cannot  be  delegated  to  an  Independent  contractor 
so  as  to  relieve  tbe  landlord  from  liability  for  the 
contractor's  negligence. 

CApril  7, 1807.) 

APPEAL  hj  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Rock  County  in  favor 
of  defendHUts  in  an  action  brought  to  recover 
damages  for  negligence  in  removing  a  portion 
of  the  roof  of  a  building  leased  to  plaintiff 
which  resulted  in  the  injury  of  plaintiff's  prop- 
erty by  rain.    Reversed. 

Statement  by  Pinney,  J. : 

This  was  an  action  against  the  defendants 
for  carelessly  and  negligently  removing  a  por- 
tion of  the  roof  of  a  certain  building  in  Edger- 
ton,  Wisconsin,  known  as  the  *'Edgerton  To- 
bacco Factory/'  leased  by  them  to  the  plaintiff, 
whereby  a  large  quantity  of  leaf  tobacco  owned 
by  the  plaintiff  was  exposed  to  the  element^ 
and  was  greatly  damaged  by  being  wet  in  a 
rain  storm,  rendering  it  necessary  to  rehandio 
and  resort  the  tobacco,  and  purchase  new 
cases  for  it;  and  other  special  damages  were 
claimed  by  reason  of  the  premises.  The  de- 
fendants admitted  the  leasing  and  occupancy 
of  the  tobacco  factory  in  question  by  the  plain- 
tiff for  the  purpose  of  storage  and  sorting  of 
leaf  tobacco,  and  that,  while  a  portion  of  ibe 
roof  was  off  the  building,  a  rain  storm  came 
up,  and  rained  in  upon  the  tobacco,  wetting  a 
portion  of  it  to  some  degree,  and  doing  slight 
damage  thereto.  They  insisted  that  by  the 
terms  of  the  lease  they  were  under  no  obliga- 
tion to  in  any  wise  repair  the  building;  that 
prior  to  the  time  of  said  injury  the  plaintiff, 
through  liis  agent,  who  had  charge  of  his  busi- 
ness in  Wisconsin,  and  of  the  building  in  ques- 
tion, ''repeatedly  requested  the  defendants  to 
repair  and  fix  the  roof  of  said  building:"  that 
by  reason  of  said  request,  and  not  otherwise, 
defendants  contracted  with  Messrs.  Lindley  & 
Morrissey,  a  firm  of  tinners  engaged  in  making 
the  roofing  of  buildings,  and  competent  for 
that  purpose,  to  put  a  new  tin  roof  thereon,  by 
the  job,  at  the  rate  of  $9  per  square  of  10  feet, 
and  that  they  had  no  control  over,  and  gave 
no  directions  of  the  time  or  method  of  doing, 
such  work,  except  that  the  tinners  agreed  to 
observe  proper  care  and  caution  in  doing  tbe 
same;  that  the  defendants  notified  tbe  plaintiff, 
through  his  said  agent,  of  the  making  of  said 
contract,  and  they  entered  upon  the  perform- 
ance of  the  work  by  and  with  the  plaintiff's 
consent;  and  that  any  and  all  injury  done  to 
tbe  plaintiff's  tobacco  was  the  result  of  acci- 
dental or  sudden  rain  coming  up  while  said 
contractors  were  engaged  in  roofing  the  build- 


Nora.— For  exceptions  to  tbe  rule  as  to  liability  ■  664;  Smith  v.  Milwaukee  Builders*  A  T.  Exchange 
for  acts  of  independent  contractors,  see  note  to  |  (Wis.)  aOL.R.  A.5M;  Ck>lgrove  v.  Smith  (Cai.)  27  L. 
Hawver  v.  Whalen  (Ohio)  14  L.  R.  A.  828;  also  San-  j  B.  A.  WO;  Negus  v.  Becker  (N.  Y.)  26  L.  R.  A.  687; 
ford  V.  Pawtucket  Street  R.  Co.  (B.  L)  88  L.  R.  A.  I  Ketchum  v. Newman  (S.Y.)UJ^  R.  A.  ICttL 
87  L.  R.  A.  Digitized  by  CjOOglC 
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inp,  and  -"!:  uu ui  any  negli^nce  or  unlawful 
acts  on  the  part  of  the  defendants,  their  ser- 
vants or  agents.  At  the  trial,  hefore  the  court 
and  a  jiiry,  it  appeared  in  evidence  that  the 
plaintiff  had»  at  tbe  time  of  the  injury,  about 
^  cases  of  tobacco  in  the  warehouse,  worth 
about  $25,000,  101  of  which  were  more  or  less 
damaged  by  reason  of  having  been  wet  by 
water  comine  upon  the  same  where  the  roof 
had  been  taken  off;  that  100  cases  were  re- 
haodled,  resorted,  and  repacked,  and  the  tes- 
timony tended  to  show  items  of  damage  ap- 
proximating in  all  to  the  amount  of  $2,000; 
that  tbe  plaintiff  left  Frank  Avers  in  cbarge 
of  the  tobacco  when  he  returned  to  New  York, 
where  he  resided.  It  appeared  that  Ayers, 
while  having  cbarge  of  tbe  tobacco,  and  look- 
iDg  after  pUiintiff's  business  in  relation  thereto, 
bad  repeatedly  complained  of  tbe  insufficiency 
of  the  roof,  and  that  it  leaked,  and  that  the  de- 
fendants would  have  a  suit  for  damages  in 
consequence;  that  the  defendant  Clark,  who. 
it  appears,  had  principal  charge  of  the  build- 
ing on  behalf  of  tbe  defendants,  told  Ayers 
that  they  were  making  preparations  to  put  on 
a  new  roof;  that  they  were  going  to  put  on  a 
new  tin  roof.  Accordingly,  on  or  about  the 
middle  of  March,  they  employed  the  firm  of 
Liodley  &  Morrissey  to  put  on  a  tin  roof  for  a 
specified  price.  They  commenced  to  put  tin 
OD  the  roof  on  the  29th  of  April,  obtaining  a 
key  to  the  building  from  Ayers  for  the  pur- 
pose. On  that  day  they  put  in  five  sections  of 
tio  181  inches  wide,  and  80  feet  lonff.  On  tbe 
following  day  the  roof  had  been  taken  off  of 
about  7W)  square  feet,  sufficient  to  furnish 
work  for  all  the  day;  and  there  was  testimony 
tending  to  show  that  in  the  morning  and  fore- 
noon of  that  day  tbe  weather  was  threatening; 
that  it  began  to  rain  between  12  and  1  o'clock, 
hot  that  at  11  o'clock  it  looked  like  rain;  that 
tbe  rain  continued  during  the  remainder  of 
Saturday,  until  8  o'clock  Sunday  morning,  and 
rained  again  Sunday  night,  and  it  continued 
raining  more  or  less  until  tbe  following  Mon- 
day morning,— in  all. to  tbe  depth  of  about  8 
ioches.  There  was  evidence  tending  to  show 
that  about  9  o'clock  in  the  morning  of  Satur- 
day the  weather  was  threatening,  and  had 
the  appearance  of  rain,  and  that  it  did  rain 
in  the  forenoon.  Tbe  defendant  Clark  testi- 
fied to  the  efforts  made  on  his  part  and  oth- 
en  to  protect  the  plaintiff's  tobacco  from 
rain,  and  that  they  would  not  have  put  on 
tbis  roof  except  for  the  request  of  Mr. 
Ayers;  that  Ayers  told  him  that  they  had 
got  to  fix  the  roof,  and  that  he  told  Ayers 
tbat  he  would  see  defendants  Marsden, 
Pierce,  and  Saunders,  and  see  what  they 
should  do, — what  kind  of  a  roof  they  should 
put  on;  that  he  subsequently,  before  the  roof 
was  commenced,  told  him  they  were  going  to 
put  on  a  new  tin  roof,  that  they  bad  seen 
the  tinners,  and  had  made  a  contract;  that  this 
was  three  weeks  before  tbe  roof  was  com- 
menced. It  appeared  that  the  defend- 
ants knew  there  was  a  great  quantity  of  to- 
bacco in  the  building.  Tbe  defendant  Saun- 
ders also  testified  to  some  of  the  complaints 
made  to  him  by  Ayers,  and  that  be  referred 
bim  to  Clark,  as  he  was  overseeioK  the  build- 
ing. The  defendant  Pierce  testified  that  he 
consented  to  the  putting  on  of  this  roof,  be- 
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cause  he  understood  it  was  wanted  by  Mr. 
Ayers,  and  otherwise  would  not  have  con- 
sented. There  was  evidence  showing  the 
agency  of  Ayers  to  make  the  request  m  re^ 
spect  to  the  roof,  and  that  the  contractors 
for  putting  on  the  roof,  LindleyA  Morrissey, 
were  competent  and  experienced  men  for 
that  purpose.  The  defendants  were  all  the 
time  m  tbe  occupancy  and  use  of  a  small 
portion  of  the  building,  which  they  had  re- 
served by  the  lease.  At  the  close  of  the  tes- 
timony the  court  directed  a  verdict  in  favor 
of  the  defendants  on  the  ground  that  the 
defendants  were  not  liable  for  the  acts  or 
negligence  of  Lindley  &  Morrissey,  who  were 
independent  contractors  for  putting  on  the 
roof,  whereupon  judgment  was  given  in  favor 
of  tbe  defendants,  from  which  the  plaintiff 
appealed. 

Main.  Fethers*  JeflHs*  Filleld,  A 
Moaatt  for  appellant: 

Defendants  could  not  absolve  themselves 
from  responsibility  to  their  tenant  in  putting  a 
new  roof  on  their  building,  bv  hiring  persons 
by  the  job  and  calling  them  Independent  con- 
tractors. 

SuUbaeher  v.  Dickie,  61  How.  Pr.  500;  Moak's 
Underbill,  Torts,  1881.  276,  277;  QLickauf  v. 
Maurer,  75  111.  289,  20  Am.  Rep.  288;  La$ker 
Beal  Estate  Asao,  v.  Hatcher  (Tex. Civ.  App.)  28 
S.  W.  404. 

This  work  of  taking  off  the  old  roof  and 
putting  on  a  new  one  was  intrinsically  dan- 
gerous at  tbat  time  of  tbe  year.  That  it  would 
rain  during  the  continuance  of  the  work  was 
more  than  probable — it  was  almost  certain. 
The  damage  to  the  goods  by  rain  was  the  nat-  * 
ural  result  of  doing  the  work  without  making 
any  preparations  for  protecting  the  contents  of 
the  building.  An  employer  cannot  relieve 
himself  from  liability  by  contracting  with 
another  for  the  performance  of  work  the  neces- 
sary and  probable  effect  of  which  will  be  to  in- 
jure third  persons. 

Southern  Ohio  R.  Oo.  v.  Ifbrey,  47  Ohio  St. 
207,  7  L.  R.  A.  701;  Woodman  y.  Metropolitan 
R.  Go.  149  Mass.  885,  4  L.  R.  A.  218;  OarUon 
V.  Stocking,  91  Wis.  432. 

One  cannot,  by  employing  an  independent 
contractor,  relieve  himself  from  liaDility  for 
tbe  doing  of  work  from  which  injury  will  nat- 
urally result  to  another,  unless  means  are 
adopted  to  prevent  it  He  must  see  that  such 
means  are  employed  although  the  contractor 
stipulates  to  take  the  risk  and  responsibility. 

Boioer  v.  Peate.  L.  R.  1  Q.  B.  Div.  821;  Dal- 
ton  V.  Angus,  h.  R.  6  App.  Cas.  829;  Sukbacher 
V.  Dickie.  61  How.  Pr.  500;  Mei&r  v.  Morgan, 
82  Wis.  289. 

It  was  clearly  for  the  Jury  to  say  whether 
this  work  necessarily,  naturally,  or  probably 
would  cause  the  damage  which  it  did. 

Carlson  v.  Stocking,  91  Wis.  482. 

Also  whether  Lindley  &  Morrissey  were 
principal  contractors. 

14  Am.  &  £ng.  Enc  Law,  p.  880  and  cases 
cited  note  6. 

Messrs.  Luse  A  Wait  for  respondents. 

Piiiney»  J.,  delivered  the  opinion  of  the 
court: 
There  was  no  stipulation  in  the  lease  from  ^ 
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the  defendants  to  the  plaintiff  requiring  them 
to  make  repairs  upon  the  building,  or  to  put  a 
new  roof  thereon;  and  any  promise  to  do  so, 
founded  merely  on  the  relation  of  the  parties 
and  not  one  of  the  conditions  of  the  lease, 
would  be  without  consideration,  and  for  that 
reason  would  create  no  liability.  Bat  it  is  very 
well  settled  that,  although  a  gratuitous  con- 
tract of  that  kind  would  not  be  binding,  the 
lessors  (defendants),  having  seen  fit  to  treat  it 
as  binding,  or  to  repair  the  roof,  or  to  put  a 
new  one  on  the  building,  and  having  actually 
entered  upon  its  fulfilment,  either ''by  them- 
selves or  contractors  under  them,  they  would 
thereby  come  under  some  degree  of  liability 
to  the  plaintiff  as  to  the  manner  of  its  per- 
formance. It  is  well  settled  that  for  an  in- 
jury occasioned  by  want  of  due  care  and  skill 
m  doing  what  one  has  promised  to  do  an  ac- 
tion may  be  maintained  against  him  in  favor 
of  the  party  relying  on  such  promise,  and  in- 
jured by  the  breach  of  it,  although  there  was 
no  consideration  for  the  promise,  and  it  was  at 
the  tenant's  solicitation.  Gill  v.  Middleton,  105 
Mass.  477,  7  Am.  Rep.  548.  In  S^ihbacher  v. 
Dickie,  51  How.  Pr.  500,  where  the  authori- 
ties were  carefully  considered,  it  was  held  that, 
where  the  owner  of  the  building  enters  into  a 
contract  with  a  builder  to  put  a  new  roof  on 
it  at  a  stipulated  price,  and  during  the  time  of 
putting  it  on,  and  after  the  removal  of  the  old 
one,  and  while  the  building  was  in  an  exposed 
condition,  the  tenant  or  subtenant  is  damaged 
by  rain,  the  owner  is  answerable  for  the  dam- 
age, and  not  the  contractor;  that  the  landlord 
or  owner,  in  the  exercise  of  the  right  to  put  on 
a  new  roof,  is  bound  to  see  that  all  reasonable 
care  and  skill  are  exercised  in  the  removal  of 
the  old  one  and  in  the  putting  on  of  the 
new  one  to  prevent  injury  by  the  elements 
to  those  who  are  in  the  occupation  of  the 
house;  and  where  the  act  undertaken,  from  its 
very  character,  is  either  a  nuisance,  or  one 
dangerous  to  others,  the  one  undertaking  it  is 
not  released  from  responsibility  to  any  one 
injured  thereby,  although  he  has  entered  into 
a  contract  with  someone  to  perform  it,  and 
the  injuries  occurred  through  the  negligence 
of  the  latter.  Laster  Heal  Estate  Asso. 
V.  Hatcher  (Tex.  Oiv.  App.)  28  8.  W.  404; 
Glickavf  v.  Maurer,  75  III.  289,  20  Am.  Rep. 
288.  Had  the  defendants  personally  attended 
to  the  putting;  on  of  the  new  roof,  and  been 
guilty,  in  domg  so,  of  the  negligence  charged 
as  the  cause  of  the  plaintiff's  injury,  we  think 
there  is  no  doubt  but  that  they  would  be  liable. 
The  evidence  shows  that  the  work  of  putting 
on  the  roof,  in  the  present  instance,  was  under- 
taken in  consequence  of  the  solicitation  and 
request  of  the  plaintiff,  through  his  agent, 
Ayers,  and  by  entering  upon  the  performance 
of  the  work,  though  through  the  medium  of  a 
contract  with  third  parties,  the  defendants  as- 
Numcd  and  owed  the  plaintiff  a  particular  duty 
in  the  premises,  namely,  that  reasonable  care 
and  caution  should  be  used  in  conducting  the 
work  of  taking  off  the  old  roof  and  putting 
on  the  new  one,  to  avoid  doing  any  injury  to 
the  property  of  the  plaintiff.  This  was  an  ab- 
solute duty* imposed  by  law  upon  the  particu- 
lar facts,  and  was  just  as  binding  as  if  the  de- 
fendants had  stipulated  in  the  lease  for  its  per- 
formance. The  work  to  be  done  was  one  at- 
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tended  with  risk  and  danger  to  the  property  of 
the  tenant  by  reason  of  its  exposure  to  the'ele- 
ments.  That  one  upon  whom  the  law  devolves 
a  duty  cannot  shift  it  over  upon  another,  so  as 
to  exonerate  himself  from  the  consequence  of 
its  nonperformance,  is  very  clear.  Bhearm.  & 
Redf.  Neg.  174-176;  Wood,  Mast.  &  S.  g  816; 
Whart.  Keg.  175;  Promer  v.  Milwaukee,  L.  3, 
<t  W.  R.Co.  90  Wis.  220-228:  Cadden  v.  Amer^ 
iean  Steel  Barge  Co.  88  Wis.  418,  419.  In 
Southern  Ohio  R  do.  v.  Morey,  47  Ohio  St. 
207,  7  L.  R.  A.  701,  the  court  held  it  ''clear 
that  the  law  devolves  upon  everyone  about  to 
cause  something  to  be  done  which  will  prob- 
ably be  injurious  to  third  persons  the  duty  of 
providing  that  reasonable  care  shall  be  taken 
to  obviate  those  probable  consequences."  And 
in  Hughes  v.  Cincinnati  d  8.  R.  Co.  89  Ohio 
St.  476,  it  was  stated  that  "the  employer  can- 
not relieve  himself  from  liability,  by  contract- 
ing with  others  for  the  performance  of  work, 
where  the  necessary  or  probable  effect  of  the 
performance  of  the  work  would  injure  third 
persons."  The  contention  is  that  the  defend- 
ants have  discharged  themselves  from  liability 
by  turning  th^  work  over  to  third  parties,  in- 
dependent contractors,  for  whose  negligence 
in  its  performance  they  are  not  responsible. 
An  examination  of  adjudicated  cases  shows 
that  there  are  exceptions  to  the  general  doc- 
trine relied  on  by  the  defendants,  and  many 
such  cases  are  cited,  and  the  grounds  of  excep- 
tion to  the  general  rule  are  stated  in  the  nots 
to  Batcver  v.  Whalen,  14  L.  R.  A.  828  (40 
Ohio  St.  69),  as,  where  a  city  is  charged  wiih 
the  duty  of  keeping  its  streets  in  repair,  it  is 
answerable  for  an  improperly  guarded  excava- 
tion made  by  a  contractor  in  building  a  sewer 
or  the  like.  Storrs  v.  Utica,  17  N.  Y.  104,  72 
Am.  Dec.  437;  Bobbins  v.  Chicago,  71  U.  8.  4 
Wall.  657-«79, 18  L.ed.427-432;  St.  Paul  Water 
Coy.  Ware,  88  U.  S.  16  Wall.  567-576, 2  L.  ed. 
485-488.  If  an  injury  might  be  anticipated 
as  a  direct  or  probable  consequence  of  the  per- 
formance of  work  contractea  for,  unless  rea- 
sonable care  be  used  the  neeligenoeof  the  con- 
tractor or  his  employees  will  be  chargeable  to 
the  person  for  whom  the  work  is  done,  and  the 
latter  will  be  held  liable  accordingly.  Wood- 
man V.  Metropolitan  R.  Co.  149  Mass.  885-889, 
4  L.  R.  A.  218.  In  such  case  one  cannot,  by 
employing  an  Independent  contractor,  relieve 
himself  from  liability  for  a  failure  to  exercise 
reasonable  care  to  discharge  a  duty  incumbent 
upon  himself,  but  he  is  bound  to  see  to  it  that 
such  care  is  used,  although  such  contractor 
stipulates  with  him  to  take  the  risk  and  re- 
sponsibility. So,  in  the  present  case,  the  de- 
fendants cannot  claim  immunity  from  liability 
by  reason  of  having  delegated  or  turned  over 
to  independent  contractors  for  the  work  the 
performance  of  the  duty  they  themselves  owed 
to  the  plaintiff.  Ever  since  the  case  of  Quar- 
man  v.  Burnett,  6  Mees.  <&  W.  499,  it  has  been 
considered  that  a  person  causing  something  to 
be  done,  the  doing  of  which  casts  on  him  a 
duty,  cannot  escape  from  the  responsibility  at- 
taching to  him  of  seeing  that  duty  performed 
by  delegating  it  to  a  contractor.  He  cannot 
therebv  relieve  himself  from  liability  to  those 
injured  by  the  failure  of  the  contractor  to  per- 
form it.  In  Bowery.  Peate.h.  R.  1  Q.  B.  Div. 
321-326,  it  was  laid  downrl:lia|^*U,nian  who 
igitized  by  VjOOy^i 
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orders  a  work  to  be  executed,  from  which,  in 
the  oatural  coarse  of  thiDgs,  injurious  couse- 
quences  to  his  neighbor  must  be  expected  to 
arise,  unless  means  are  adopted  by  which  such 
consequences  may  be  prevented,  is  bound  to  see 
to  the  doing  of  that  which  is  necessary  to  pre- 
▼ent  the  mischief , and  cannot  relieve  himself  of 
his  responsibilitv.by  employing  someone  else — 
whether  it  be  the  contractor  employed  to  do 
the  work  from  which  the  danger  arises  or 
some  independent  person— to  do  what  is  ne<:es- 
sary  to  prevent  the  act  he  has  ordered  to  be 
done  from  becoming  wrongful.  There  is  an 
obYions  difference  l^tween  committing  work 
to  a  contractor  to  be  executed  from  which, 
if  properly  done,  no  injurious  consequences 
can  arise,  and  handing  over  to  him  work  to  be 
done,  from  which  mischievous  consequences 
will  arise  unless  preventive  measures  are 
adopted.  While  it  mny  be  Just  to  hold  the 
partyauthorizingthe  work  in  the  former  case 
exempt  from  liability  for  injury  resulting 
from  negligence  which  he  had  no  reason  to 
aoticipate,  there  is,  on  the  other  hand,  good 
ground  for  holding  him  liable  for  injury 
caused  by  an  act  certain  to  be  attended 
with  ii)jurious  consequences  if  such  conse- 
quences are  not  in  fact  prevented,  no 
matter  through  whose  default  the  omission  to 
take  the  necessary  measures  for  prevention 
may  arise."  Here  the  removal  of  the  rooT  wss 
by  the  direction  and  authority  of  the  defend- 
ants,  and  at  the  request  of  the  plaintiff. 
and  the  injury  resulted  from  what  the  defend- 
ants procured  their  contractors,  under  them,  to 
do«  and  the  alleged  negligent  manner  of  their 
doing  it.  It  is  manifest  that  the  removal  of  the 
old  roof,  in  order  to  put  on  a  new  one,  neces- 
sarily exposed  the  property  of  the  tenant,  the 
plaintiff,  to  injury  from  tne  elements;  and  the 
duty,  ss  already  stated,  was  cast  on  the  de- 
fendants  to  see  that  ressooable  care  was  taken 
to  avert  such  result  The  arffument  of  coun- 
sel for  the  defendants  wholly  itrnores  the  exis- 
tence of  such  duty  on  the  part  of  the  defend- 
ants, and  its  bearing,  and  erroneously  assumes, 
as  we  think,  that  the  action  is  to  charge  the 
defendants  solely  on  the  ground  of  the  collat- 
eral negligence  of  the  contractors.  The  doc- 
trine of  Botcer  y.  Peate,  L.  R  1  Q.  B.  Div.  821- 
826,  was  approved  in  Dalton  y.  AngvB,  L.  R. 
6  App.  Cas.  829,  and  Lord  Watson  stated 
the  rule  to  be.  that  "when  an  employer 
contracts  for  the  performance  of  work 
which,  pro|)erly  conducted,  can  occasion  no 
risk  to  his  neighbor's  house  which  he 
is  under  obligation  to  support,  he  is  not  liable 
for  damage  arising  from  the  negligence  of  the 
contractor.  But  in  cases  where  the  work  is 
necessarily  attended  with  risk,  he  cannot  free 
himself  from  liability  by  binding  the  con- 
tractor to  take  effectual  precautions.  He  is 
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bound,  as  in  a  question  with  the  party  injured, 
to  see  that  the  contract  is  performed;  and  is 
therefore  liable,  as  well  as  the  con  tractor,  to  re- 

?iir  any  damage  which  may  be  done."  In 
iekardy.  Smith,  10  C.  B.  N.  8.  470,  the  pre- 
cise point  in  this  case  was  stated  and  consid- 
ered, and  it  was  said  that,  "if  an  independent 
contractor  is  employed  to  do  a  lawful  act, and  in 
the  course  of  the  work  he  or  his  servants  com- 
mit some  casual  act  of  wrong  or  negligence, 
the  employer  is  not  answerable.  .  .  .  That 
rule  is,  however,  inapplicable  to  cases  in  which 
,  .  .  the  contractor  is  intrusted  with  the 
performance  of  a  duty  incumbent  upon  his 
employer,  and  neglects  its  fulfilment,  whereby 
an  injury  is  occasioned."  And  this  is  the  case 
now  before  us.  The  case  of  Gray  y.  Pvilen,  5 
Best  &  8.  070,  is  to  the  same  effect,  and  is  an 
authority,  as  stated  in  BoioerY.  Peats  that  "it 
can  make  no  difference  in  point  of  principle 
whether  the  obligation  was  imposed  by  statute 
or  existed  at  law ;  and  .  .  .  that  where  a 
work  is  being  executed  from  which  danger 
may  arise  to  others,  and  it  thereby  becomes 
incumbent  on  the  party  doing  or  ordering  it  to 
be  done  to  take  measures  to  prevent  damage 
resulting  to  others,  he  cannot  devest  himself  of 
liability  by  transferring  the  duty  to  a  con- 
tractor." L.  R.  1  Q.  B.  Div.  827,  828.  And 
this  is  in  accord  with  StorrtT.  Utiea,  17  N.  T, 
104,  72  Am.  Dec.  487;  Robbing  v.  CMeago, 
71  U.  8.  4  Wall.  657-«79,  18  L.  ed.  427- 
432,  and  Chicago  v.  Hobbim,  67  D.  8.  2 
Black,  418,  17  L.  ed.  298.  Inasmuch,  there- 
fore, as  the  defendants,  as  landlords,  owed 
I  be  plaintiff,  their  tenant,  a  special  duty, 
growing  out  of  their  relations  as  such,  to 
use  reasonable  care  to  protect  the  plaintiff's 
property  in  the  building  from  injury  by  the  ele- 
ments while  repairing  the  roof  or  putting  on  a 
new  one,  as  they  had  undertaken  or  assumed 
to  do,  at  his  request,  they  became  liable  for  the 
performance  of  such  work  in  an  insufficient 
or  negligent  manner,  although  the  work  was 
so  performed  for  them  by  independent  con- 
tractors. None  of  the  cases  cited  by  the  re- 
spondents' counsel  appear  to  have  been  cases 
where  the  landlord,  or  person  coutrHCiing  for 
doing  the  work.  owcMi  a  special  duty  to  the 
party  injured  that  it  should  be  done  with 
reasonable  care  to  avoid  such  injury.  We 
think,  therefore,  for  the  reasons  stated,  that 
the  present  case  falls  within  a  well-recognized 
exception  to  the  rule  invoked  on  behalf  of 
the  defendants.  There  was  sufficient  evidence 
of  negligence  in  the  performance  of  the  work 
causing  the  injury  to  reouire  the  case  to  be 
submitted  to  the  jury.  The  direction  of  a 
verdict  for  the  defendants,  therefore,  was  er- 
roneous. 

The  judgment  of  the  Circuit  Court  is  reversed^ 
and  the  cause  remanded  for  a  new  trial 
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CONNBCTICOT  SUPRBMB  COUBT  OF  EbROBS. 


Not.. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Samael  P.  WILLIAMS 

George  L.  LILLET  and  Wife. 

(fit  Good.  60.) 


!•  InsuraBce  on  a  towllding  in  the 
of  the  owner»  but  the  premiums  for  which 
are  paid  by  a  leasee  of  a  portion  thereof  with  an 
option  to  purchase  the  whole  and  have  all  pay- 
ments of  rent  applied  as  part  of  the  purchase 
money,  is  for  the  benefit  of  the  latter  on  his  ac- 
ceptance of  the  option,  where  the  contract  re- 
quired him  to  keep  the  buildinirin  a  condition  to 
be  desirable  for  tenants,  and  provided  that  on  his 
failure  to  realize  from  rents  collected  by  him  as 
much  as  he  paid  for  rent  and  expenses  the  differ- 
ence should  be  returned  to  him. 

2.  Tho  unexpended  balance  of  Inmir- 
ance  money  on  a  bnildin^ t  a  portion  of 
which  has  been  need  in  oommencinff 
repairs  thereon  after  a  fire,  is  to  be  applied 
toward  the  purchase  price,— at  least  if  the  build- 
insr  is  not  completely  restored.— where  the  in- 
surance was  taken  in  the  name  of  the  owner  by  a 
lessee  of  a  portion  of  the  buildtnir  who  was  an 
inchoate  or  initiate  purchaser  of  the  whole  build- 
ing with  the  riffht  to  ha^e  all  payments  of  rent 
applied  as  part  of  the  purchase  money,  and  no 
express  agreement  was  made  as  to  the  applica- 
tion of  the  insurance  money. 

(November  22,  1895.) 


■p  E8ERVATI0N  by  the  Superior  Court  for 
Xv  New  Haven  County  for  the  opinion  of  the 
Supreme  Court  of  Errors  in  an  action  to  en- 
force speciflc  perf  or  mauce  of  a  contract  to  con- 
vey real  estate  and  to  have  certain  insurance 
money  applied  in  part  satisfaction  of  the  pur- 
chase price.    Judgment  for  plaintiff  adoiied. 

The  facts  are  stated  in  the  opinion. 

Messrt.  Case.  Eljt  A  Case,  for  plaintiff: 

Where  there  is  a  contract  for  the  purchase 
and  sale  of  property,  the  vendor,  if  he  remaina 
in  possession,  holds  it  in  trust  for  the  vendee, 
and  the  vendee  must  bear  the  loss,  and  he  is 
entitled  to  all  the  benefits  and  gains  of  the 
property  after  the  contract  is  made. 

Fric^9  Appeal,  101  Pa.  488;  MeKeehnie  v. 
Sterling,  48  Barb.  880:  Bill  v.  Cumberland 
Valley  Mut,  Protection  Co.  59  Pft.  474;  Sueden. 
Vendors,  p.  254:  Stale  Mut,  F.  Ine.  Co,  v. 
Updegraff,  21  Pa.  513;  Tleed  v.  Lukene,  44  Pa. 
200,  84  Am.  Dec.  425;  Pry.  Spec.  Perf.  360. 

The  imperfect  building  and  the  unexpended 
balance  of  the  insurance  money  took  the  place 
of  the  original  buildins^,  and  by  giyin/;  this 
balance  to  the  plaintiff,  Williams  receives 
property  worth  $120,000,  and  the  defendants 
receive  the  sum  they  agreed  to  take  for  their 
property,  and  both  have  the  full  benefit  of 
theircontract. 

Bayner  v.  Preston,  L.  R.  14  Ch.  Div.  297. 

The  fact  that  Williams  had  paid  $11,500 
only  does  not   defeat  his  right   to   take  the 


NOTB.— Afa'^  of  vendor  and  vendee  to  proeeede  of 
insurance. 

The  instances  are  not  very  numerous  in  which 
this  question  can  become  a  practical  one  because 
the  policies  are  generally  so  worded  that  in  case 
of  achanare  of  Interest  they  become  unenforceable. 
But  In  case  the  insurer  cannot  or  does  not  raise  the 
objection  the  question  as  to  the  proper  division  of 
the  proceeds  is  interestinflr,  and  is  one  upon  which 
Che  courts  are  not  fully  agreed. 

Ineuraneedoeenot  pate  wUh  property. 

The  general  rule  is  that  insurance  does  not  pass 
with  the  property  upon  its  sale,  and  that  it  is  not 
even  assignable  by  express  agreement  without  the 
aseent  of  the  insurer. 

On  the  sale  of  a  thing  insured  no  interest  in  the 
policy  passes  to  the  vendee  unless  at  the  time  of 
the  sale  the  policy  be  assigned  either  expressly  or 
impliedly.  Therefore  u pon  sale  of  a  oarro  covered 
by  a  policy  running  to  the  insured  and  bis  assigns, 
by  the  terms  of  which  sale  the  payment  is  not  to 
be  made  until  a  right  delivery  of  the  cargo,  the  in- 
terest of  the  insured  does  not  cease  until  a  deliv- 
ery, when  it  ceases  immediately,  and  he  cannot 
subsequently  assign  the  policy  so  as  to  give  the 
purchaser  a  right  to  recover  on  the  policy.  North 
of  England  Pure  Oil-Gake  Go.  v.  ArchaoNrel  Mari- 
time In6.Co.  L.  R.  lOQ.  a 249.  44  L.  J.  Q.  a  N.  &  121, 
32  L.  T.  N.  &  661.  24  Week.  Rep.  182. 

In  Powles  V.  Innes,  11  Mees.  ft  W.  10, 12  L.  J. 
Bxoh.  N.  8. 188, which  was  an  action  upon  the  policy 
after  an  assignment  of  the  property,  a  recovery 
was  denied  because  the  assignment  of  the  property 
did  not  carry  the  right  to  the  insurance,  and  the 
one  holding  the  policy  therefore  bad  no  interest 
himself  nor  could  he  sue  on  behalf  of  the  assignee. 

Insurance  is  not  assignable  without  the  consent 
of  the  insurer,  and  inasmuch  as  It  does  not  attach 
to  the  property  it  does  not  pass  to  the  purchaser 
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upon  a  sale  of  it.    McDonald  v.  Black,  20  Ohio, 
192,  56  Am.  Dec. 448. 

Insurance  against  tire  is  a  personal  contract  with 
the  assured,  and  does  not  pass  to  a  purchaser  of  the 
property  Insured  or  to  an  assignee  without  the  con- 
sent of  the  insurer.  iBtna  F.  Ina.  Go.  v.  Tyler.  16 
Wend.  886,  80  Am.  Dec.  90;  Iiynoh  v.  Dalaell,  4 
Bro.  P.  C.  481. 

If  the  subject  insured  is  assignee  and  not  the 
policy,  after  which  a  loss  happens,  neither  the  or- 
iginal assured  nor  the  assignee  can  recover  against 
the  insurer.  Hobt)s  v.  Memphis  Ins.  Co.  1  Sneed, 
444. 

Party  inewring  may  keep  proceeds. 

The  result  of  the  rule  that  the  policy  docs  not. 
pass  with  the  property  is  that  the  majority  of  the 
cases  hold  that  the  person  who  effected  the  insur- 
ance Is  entitled  to  retain  the  proceeds. 

In  Miltenberger  v.  Beacom,  9  Pa.  106,  it  is  said 
that  it  seems  to  be  settled  that  one  who  has.  In 
fraud  of  the  underwriter,  recovered  a  sum  insured 
by  him  to  protect  a  pretended  interest  without  ex- 
istence is  not  liable  over  to  the  owner  of  the  prop- 
erty described  in  the  policy. 

And  that  point  was  decided  in  Grant  v.  Hill,  4 
Taunt.  880. 

So,  a  person  who  recovers  In  ejectment  a  moiety 
of  land  which  has  been  In  possession  of  a  third 
person  who  effected  Insurance  on  the  buildinffs 
and  has  coUected  the  proceeds  of  it  cannot  com- 
pel payment  over  of  any  portion  of  such  proceeds 
since  he  is  no  party  to  the  contract  of  insurance. 
Tongue  v.  Nutwell.  81  Md.  802. 

So,  If  the  sale  is  a  partition  sale,  and  the  buyer 
is  one  of  the  heirs  In  interest,  and  the  insurance  ia 
for  the  benefit  of  such  heirs,  the  buyer  will  be 
entitled  to  have  the  benefit  of  the  insurance.  Gates 
V.  Smith,  4  Edw.  Ch.  70S. 

Vendor  may  retain  jtmeeede. 

So,  if  the  vendor  has  effected  the  insurance  he 
may  retain  the  proceeds  of  the  poUoies. 
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property,  for  np  to  the  time  of  his  demand  the 
Lilleys  had  done  nothing  to  interfere  with  this 
right. 

Meaart,  AIUd^*  Webb*  A  Morehouse 
and  Chjbrles  G.  Root,  for  defendants: 

The  purchaser  of  a  property  insured  against 
lire  does  not,  hy  the  mere  fact  of  the  purchase, 
acquire  a  right  to  the  insurance  money. 

PboU  V.  Adams,  83  L.  J.  Ch.  N.  S.  689;  Ra^- 
nsr  ▼.  Preston.  L.  R.  14  Ch.  Div.  397,  L.  R.  18 
Ch.  Div.  1;  Edvoards  v.  West.  L.  R  7  Ch.  Div. 
858;  Rapnard  v.  Arnold,  L.  R.  10  Oh.  886;  Lees 
y.  Whiteley,  L.  R  3  Eq.  148;  Loft  v.  Dennis,  1 
£].  ft  £1.  473. 

In  a  case  of  articles  of  agreement,  leasing 
land  with  the  right  to  purchase,  though  such 
right  rests  solely  with  the  purchaser,  it  may  he 
enforced  by  the  purchaser,  and  such  optional 
right  may  be  transmitted  to  his  vendee. 

Kerr  v.  Day,  14  Pa.  113.  53  Am.  Dec.  526: 
OuMHn  v.  Union  School  Dist.  94  Mich.  503; 
Waterman  v.  Banks,  144  U.  8.  894,  86  L.  ed. 
479;  Bostwick  v.  Hess,  80  ill.  188;  Newton  t. 
NeuUm,  11  R.  I.  390,  33  Am.  Rep.  476. 

II  the  lessee  chooses  to  comply  with  the  con- 
ditions, the  lessor  is  bound;  but  previously 
there  is  no  mutuality  of  contract. 

Weston  ▼.  Collins,  11  Jur.  N.  S.  190. 

There  must  be  strict  compliance  with  the 
terms  of  the  option  in  order  to  perfect  the  rights 
of  the  one  boldintc  it  and  enforce  the  contract. 

Harding  v.  Qiibs,  125  III.  86;  Richardson  ▼. 
Hardwiek,  106  U.  S.  352.  37  L.  ed.  145. 

In  cases  of  fire  insurance,  where  a  fire  has 
occurred,  and  the  insured,  having  an  interest 


in  the  property,  collects  the  insurance  money 
as  his  own,  it  does  not  concern  the  insurance 
company  or  anybody  else  what  his  contracts 
may  be  with  any  other  person,  unless  he  is  by 
force  of  such  contracts  trustee  of  such  other 
person. 

King  v.  StaU  Mut.  F,  Ins.  Co,  7Cush.  1,  54 
Am.  Dec.  683;  Suffolk.F,  Ins.  Co.  v.  Boyden,  9 
Allen,  138. 

On  petition  for  rehearing. 

In  the  construction  of  contracts,  courts  can- 
not rise  above  the  selfish  interests  of  the  par- 
ties who  made  the  contracts,  because  such  are 
the  interests  which  dictated  the  contracts. 

Hemingway  v.  Coleman,  49  Conn.  390,  44 
Am.  Rep.  348;  Worthington  v.  Charter  Oak  L. 
Ins.  Co,  41  Conn.  873, 19  Am.  Rep.  495. 

There  is  nothing  more  dangerous  than 
"equities"  in  construing  the  language  of  con- 
tracts. 

Richardson  v.  MeUish,  3  Bing.  239;  17  Am. 
&  Eng.  Enc.  Law,  p.  318. 

As  between  vendor  and  purchaser  there  is  no 
equitable  conversion,  even  in  cases  of  bindinff 
agreements  to  convey,  where  there  are  special 
provisions  relative  to  the  time  when  the  title 
shall  pass. 

38  Am.  &  Eng.  Enc.  Law,  pp.  106.  107,  and 
cases  cited  in  notes. 

It  is  not  settled  that,  in  cases  of  bindinff  con- 
tracts, the  purchaser  is  entitled  to  the  Insur- 
ance money  in  case  of  substantial  injury  or  de- 
struction of  the  premises  by  fire. 

WeUs  V.  Calnan,  107  Mass.  514,  9  Am.  Rep. 
65;  Dexter  v.  NorUm,  47  N.  Y.  63,  7  Am. 
Rep.  415. 


In  Pal  08  V.  Heller,  8  Yes.  Jr.  840,ttiere  is  a  didwn 
tbAt  tbe  bouse  is  bought  and  not  the  benefit  of  an 
ezistloff  policy  upon  it. 

Id  tbe  abeence  of  any  provision  in  his  contract  a 
purchaser  of  a  house  is  not  entitled  to  the  benefit 
of  an  ezlstinff  Insaraooe  afrainst  fire.  Poole  v. 
Adams,  18  Week.  Bep.  683,  10  L.  T.  N.  a  887. 4  New 
Rep.  9,  as  L.  J.  Ch.  N.  8.  689.  The  court  says  that 
after  a  bindioff  contract  for  sale,  tbe  property  is  at 
tbe  sole  risk  of  tbe  purchaser,  who  must  bear  all 
Ummb  by  lire  or  other  accident. 

Wbere  Insured  property  is  sold,  and  the  policy  is 
not  aaslgned,  the  vendee  can  not  after  loss  recover 
from  tbe  vendor  the  amount  of  the  Insurance  col- 
lected by  him.    King  v.  Preston,  11  La.  Ann.  95. 

The  purchaser  at  execution  sale  of  an  equity  of 
redemption  is  not  compelled  to  hold  the  proceeds 
of  fnsoranoe  taken  by  him  on  the  mortflraeed 
property  for  tbe  benefit  of  the  mortiragor  in  case 
Uw  latter  elects  to  redeem  from  the  sale.  Gushing 
▼.  Thompson,  34  Me.  486. 

Tbe  owner  of  a  building  will  not  be  compelled  to 
torn  oyer  to  his  vendee,  who  has  also  bouffbt  up  a 
mortgage  on  the  property,  money  which  he  has 
collected  on  a  policy  of  insurance  after  tbe  sale  of 
tbe  property.    Wilson  v.  Hill,  3  Met.  68. 

In  CUnton  v.  Hope  Ins.  Co.  45  N.  Y.  454,  it  is  said 
that  it  seems  that  the  yendee  is  not  entitled  to  the 
benelit  of  any  insurance  obtained  by  the  vendor 
on  his  own  ac(K>untand  held  for  bis  own  benefit. 

A  person  having  acquired  title  by  execution  sale 
of  premises  Insured  by  the  execution  debtor  is  not 
entitled  to  the  proceeds  of  the  policy  in  case  of  loss 
by  fire.  Plimpton  t.  Farmers*  Muu  F.  Ins,  Co.  48 
Vt.4B7,6Ain.Aep.»7. 

In  case  of  a  fire  after  the  date  of  the  contract  for 
parohase  but  before  the  date  fixed  for  compietiont 
the  vendee  Is  not  entitled  to  tbe  proceeds  of  insur- 
ance whtoh  had  been  effected  by  the  vendor  upon 
87  L.  R.  A. 


the  property,  either  by  way  of  abatement  of  the 
purchase  money  or  reinstatement  of  the  terms. 
Raynor  v.  Preston,  L.  R.  14  Ch.  Div.  297,  48  L.  T.  N. 
S.  18,  28  Week.  Bep.  806,  Afil^rmed  in  Rayner  v. 
Preston,  L.  R.  18  Ch.  Div.  1,  44  L.  T.  N.  8.  787, 88 
Week.  Bep.  546,  45  J.  P.  889,  60  L.  J.  Ch.  K.  8. 
472. 

Where  upon  sale  of  sugar  the  contract  was, 
goods  at  seller's  risk  for  two  months,  and  he  had  a 
floating  policy  on  his  warehouse  and  all  things  In 
it,  including  goods  sold  and  paid  for  but  not  deliv- 
ered, it  was  held  that  since  the  insurance  was  not 
for  the  benefit  of  purchasers  all  goods  at  the  ex- 
piration of  two  months  were  at  their  risk,  and  they 
could  not  compel  the  seller  to  apply  the  proceeds 
acquired  from  a  fire  on  the  premises  in  satisfaction 
of  their  loss  exclusive  of  bis  own  losses.  Martineau 
y.  Kitcbing,  L.  R.  7  Q.  a  486,  41  L.  J.  Q.  a  N.  8.  2S7, 
86L.  T.  N.  S.  886,  90  Week.  Rep.  769. 

If  a  contract  for  the  sale  of  furniture  provides 
that  tbe  seller  shall  retain  the  title  until  tbe  price  is 
paid,  aod  he  insures  tbe  furniture  for  his  benefit, 
paying  the  premium,  be  will  be  entitled  to  all  tbe 
insurance  money  coming  from  a  loss,  and  the  pur- 
chaser has  no  interest  in  it.  Kortlander  v.  Blston, 
6  C.  a  App  288,  52  Fed.  Rep.  180. 

Where  the  purchaser  of  a  cargo  of  sugar  agreed 
to  permit  tbe  seller's  supercargo  to  accompany  the 
property  and  keep  possession  until  the  bills  of  ex- 
change given  for  the  purchase  price  were  paid,  and 
then  took  out  insurance  to  protect  the  drawees,  it 
was  held  that  upon  loss  of  the  cargo  the  seller  had 
no  right  to  the  proceeds  of  the  Insurance  in  the 
hands  of  the  drawees  of  the  bills  of  exchange,  al- 
though tbe  purchaser  became  insolvent  and  tbe 
bills  were  not  paid.  Keale  v.  Reid,  1  Bam.  ft  C.  6OT. 
It  is  said  in  the  case  that  it  has  never  been 
decided  that  a  person  not  bound  to  insure,  but 
who   elects  to   insure    in  order  to  cover  pay- 
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CONSSCTICOT  BCPHEMB  Ck)nRT  OF  ErBOBB. 


Not., 


Fenn,  J.,  delivered  theopioioD  of  tbe  court: 
This  is  a  case  reserved  by  tbe  superior  court 
for  tbe  advice  of  tbis  court  Tbe  facts  found, 
so  far  as  material  to  be  stated  bere,  are  as  fol- 
lows: On  June  dO«  1800,  tbe  defendants  (bus- 
band  and  wife,  married  since  18T7)  v^ere,  and 
still  are,  tbe  equal  owners,  as  tenants  in  com- 
mon, of  a  piece  of  land  situated  in  Waterburj, 
in  tbis  state,  witb  a  business  block,  five  stories 
in  beigbt,  standing  tbereon.  On  said  day  tbe 
plaintiff  and  defendants  executed  in  duplicate 
an  instrument  by  wbicb  tbe  defendants  leased 
to  tbe  plaintiff  tbe  four  upper  floors  of  said 
building  for  tbe  term  of  ten  years  from  tbe 
1st  day  of  July,  1890,  for  tbe*  annual  rent 
of  $8,000.  Said  lease  was  in  tbe  usual 
form  of  sucb  instruments,  but  contained  tbe 
following  peculiar  provisions:  *'Witb  rigbt 
to  purcbase  said  property  at  tbe  expiration  of 
tbis  lease,  or  before,  at  tbe  option  of  said  Will- 
iams, for  tbe  sum  of  $120,000;  wbatever  sum 
said  Williams  sball  bave  paid  before  tbat  time, 
by  way  of  rent,  to  be  deducted  from  tbat  sum. 
Said  Williams  covenants  to  pay  all  taxes  and 
insurance,  to  keep  said  building,  to  operate 
and  keep  running  tbe  elevator  in  said  building, 
to  beat  said  building  and  f  urnisb  fuel  tberefor. 


and  generally  to  do  and  perform  all  things 
necessary  to  make  said  property  desirable  for 
tenants,  and  prevent^tbe  depreciation  in  yalue 
tbereof.  Said  Williams  sball  keep  books  of 
account  in  wbicb  sball  be  entered  all  receipts 
and  expenditures  relating  to  said  property, 
with  vouchers  for  the  payment  of  all  moneys 
therefor,  which  books  and  vouchers  shall  at  all 
reasonable  times  be  open  to  the  inspection  of 
the  lessors  or  their  agents,  and  sball  render  a 
statement,  once  each  year,  of  his  receipts  and 
expenditures  relating  to  said  property.  .  .  . 
And  said  lessors  hereby  further  covenant  and 
agree  tbat  in  case  said  Williams  sball  not,  at 
tbe  expiration  of  this  lease,  bave  realized  from 
rents  collected  by  him,  after  the  payment  of 
expenses  as  aforesaid,  so  much  as  be  sball  have 
paid  tbe  lessors  by  way  of  rent,  in  such  event 
they  will  repay  him  sucb  a  sum  as  be  sball 
have  paid,  by  way  of  rent,  in  excess  of  his  net 
receipts  from  rents  collected  by  bim;  but  it  is 
mutually  understood  and  agreed  that  at  tbe 
expiration  of  each  year  said  Williams  sball 
make  a  written  statement  of  sucb  deficit,  and 
of  bis  intention  to  claim  reimbursement  there- 
for, if  any  such  deficit  at  any  time  occur,  and 
on  receipt  of  such  notice  said  lessors  may  can- 


ments  if  tbe  ffoods  do  not  arrive,  may  not*  apply 
the  proceeds  of  tbe  poHoy  to  his  own  use.  The 
premium  for  the  insurance  oomee  out  of  the  gen- 
eral  means  of  the  party  effecting  it  and  diminishes 
the  funds  applicable  to  the  claims  of  ffeoeral  cred- 
itors. As  bistween  them  and  the  seller  of  the  par- 
ticular Roods  they  certainly  would  be  entitled  to 
the  money  secured  by  the  policy.  It  is  not  the  prod- 
uce of  the  goods  but  a  substitute  for  them,  and 
not  liable  to  the  same  burdens. 

Vendee  mayiretain  proceeds. 

Conversely  in  easel  the  vendee  has  effected  the 
insurance  he  has  been  held  to  be  entitled  to  retain 
the  proceeds. 

Anassiffnee  of  a  bond  for  title  to  property  from 
one  who  has  not  paid  the  purchase  money,  who  has 
Insured  It  in  his  own  name,  may  retain  the  proceeds 
of  the  losurance  as  aflraiost  the  obligor  In  the  bond, 
although  the  notes  given  by  the  obligee  for  the 
purchase  money  have  not  been  paid.  Hammer  v. 
Johnson,  44X11. 19& 

Where  a  purchaser  who  had  not  paid  the  pur- 
chase money  was  in  possession  and  insured  for  his 
own  benefit,  and  an  agreement  was  subsequently 
made  that  the  agreement  for  purchase  should  be 
rescinded  on  certain  conditions  at  a  certain  date, 
and  the  property  was  destroyed  by  fire  between 
the  making  of  the  agreement  and  the  date  of  its 
consummation,  it  was  held  tbat  the  purchaser  was 
entitled  to  the  proceeds  as  against  the  vendor.  Mo- 
Cutcbeon  v.  Ingrabam,  82  W.  Ya.  878. 

Tbe  purchaser  of  real  estate  which  is  charged 
witb  tbe  payment  of  a  legacy,  who  takes  out  insur- 
ance on  it,  will  not  be  compelled  to  account  to  the 
person  entitled  to  the  legacy  in  case  the  property  is 
damaged  by  lire.  Whltebouse  v.  Cargill,88Me.  479. 

Effect  'of  contrOiCt. 

An  agreement  to  keep  the  insurance  in  force  for 
the  benefit  of  the  purchaser  may  give  htm  an 
equitable  right  to  the  proceeds.  Sbotwell  v.  Jeffer- 
son Ins.  Co.  6  Bosw.  247. 

If  a  vendee  of  real  estate  agrees  to  insure  and  as- 
sign the  policy  to  the  vendor,  the  vendee  upon 
drawing  the  proceeds  of  the  policy  before  title 
passes  will  be  restrained  from  using  or  applying 
them  to  any  other  purpose  than  the  payment  or 
•ecurity  of  the  money  to  the  vendor.  Land  Co.  v. 
Thomaa,  6  Montg.  Co.  L.  Bep.  U8.  I 
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If  the  vendor  agrees  to  keep  tbe  insurance  alive 
for  the  benefit  of  the  vendee  he  will,  in  case  of  loss, 
be  compelled  to  apply  tbe  proceeds  on  the  unpaid 
purchase  money.    Paroell  v.  Grosser  (Pa.)  1  AtL  90B. 

If  the  vendor  has  agreed  to  keep  the  property  in- 
sured for  the  benefit  of  the  purchaser  the  latter  or 
his  assignee  may  recover  the  full  amount  of  pro- 
ceeds received  on  a  loss  of  the  property  less  the 
amount  still  due  upon  the  purchase  price  of  tbe 
property.    Allyn  v.  Allyn,  154  Mass.  670. 

Where  upon  sale  of  real  estate  the  policy  was  as- 
signed with  the  proviso  that  the  Ices  should  be  pay- 
able to  the  vendor  as  his  interest  might  appear, 
and  upon  the  destruction  of  the  building  the  ven- 
dee ceased  to  make  payments,  the  whole  proceeds 
belonged  to  the  vendor  if  his  claim  was  more  than 
the  amount  of  the  policy  regardless  of  what  tbe 
value  of  the  property  was  after  the  fire.  Fanning 
V.  Equitable  F.  ft  M.  Ina.  Go.  4B  UU  App.  216. 

Where  wool  was  sold  under  an  agreement  that  it 
was  to  be  received  by  the  buyer  as  the  property  of 
the  seller  and  protected  by  insurance,  and  tbat  it 
was  to  be  paid  for  by  instalments,  it  was  held  that 
the  proceeds  of  insurance  would  be  protected  for 
the  benefit  of  the  seller  as  against  attaching  credit- 
ors of  the  buyer.  Providence  County  Bank  v. 
Benson,  24  Pick.  2M. 

The  assignee  of  a  vendor's  interest  bi  a  contract 
for  tbe  sale  of  real  estate,  which  contract  provides 
for  an  insurance  by  the  vendee  for  the  benefit  of 
the  vendor,  is  equitably  entitled  to  the  moneys  due 
upon  insurance  collected  by  such  vendee  in  bis 
own  name.  CromweU  ▼•  Brooklyn  F.  Ins.  Go.  44 
N.  Y.  42, 4  Am.  Bep.  64L  But  the  court  says  if  tbe 
vendor  had  procured  the  insurance  for  hia  own 
benefit  without  any  agreement  to  insure  for  the 
benefit  of  tbe  vendor,  tbe  latter  oould  not  claim 
any  benefit  from  the  insurance. 

Effect  of  fraud  or  otlier  special  cCroiimstanee. 

Where  a  person  obtained  title  to  real  eatate  by 
fraud  in  the  consideratibn,  and  had  it  Insured  in 
his  own  name,  and  the  suit  was  subsequently  set 
aside  at  the  suit  of  the  vendor,  the  court  held  that 
the  insurance  money  represented  the  property  and 
belonged  to  the  vendor.  Phoanix  Ins.  Oo.  v. 
MitcheU,e7IIL48. 

A  tenant  in  possession  under  a  contract  requir- 
ing him  to  insure  against  fire  aq^  glviiig|  him  an 
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eel  nid  lease,  if  thej  so  desire,  bj  notice  in 
writing  to  said  Williams  within  ten  days  from 
the  receipt  of  sacb  said  statement  and  notice 
of  claim  by  WlUiama.  .  .  .  It  is  agreed 
that,  if  said  Williams  shall  purchase  said  prop- 
erty, $100,000  of  the  purchase  price  shall  re- 
main on  mortgaffe.  at  5  per  cent*'  Upon  July 
1, 1890.  the  plaintiff  entered  into  possession, 
and  has  continued  in  possession  down  to  the 
present  time.  Shortly  after  the  lease  was  ex- 
ecuted, the  plaintiff  and  the  defendant  Lilley 
had  several  conversations  concerning  the 
amount  of  insurance  which  should  be  placed 
npon  the  property.  As  the  result  of  these 
uiks,  iasuranoe  to  the  amount  of  $85,000  was 
placed,  to  the  mutual  satisfaction  of  the  par- 
ties. The  building  continued  to  be  insured 
for  said  sum  down  to  the  time  of  fire  herein- 
after described.  The  policies  were  all  issued 
to  George  L.  Lilley  ana  wife,  and,  as  soon  as 
isBued,  were  delivered  to  the  defendant  Lilley, 
who  kept  them.  The  plaintiff  paid  the  premi- 
ums. At  no  time  was  any  conversation  had 
between  the  parties  as  to  the  terms  of  the  poli- 
cies, the  interest  to  be  insured,  for  whose  bene- 
fit the  insurance  was  to  be,  or  the  use  or  appli- 


cation of  anv  insurance  money  which  might 
be  received  in  case  of  a  loss.  The  plaintiff 
regularly  continued  to  pay  to  the  defendants 
the  payments  of  rent  stipulated  in  the  lease, 
and  in  other  respects  to  keep  the  covenants  of 
said  instrument,  until  the  time  of  the  fire.  On 
April  0, 1893,  a  fire  occurred  in  the  upper  por- 
tion of  said  building.  As  a  result,  the  four 
stories  occupied  by  the  plaintiff  were  seriously 
injured,  both  by  fire  and  water,  so  that  they 
were  wholly  untenantable.  Immediately  aft- 
er the  fire,  Mr.  Lilley  adjusted  the  loss  with 
the  several  insurance  companies,  and  received 
from  them  the  sum  of  $24,851.54  in  settle- 
ment. Immediately  after  the  fire,  steps  were 
taken  for  the  reconstruction  of  the  building. 
The  plaintiff  desired  some  changes  made  for 
the  better  adaptation  of  the  building  for  rent- 
ing. As  the  result  of  the  conferences  between 
him  and  Mr.  Lilley,  who,  in  all  matters  con- 
nected with  the  care  and  charge  of  the  premises 
acted  as  the  agent  of  his  wife,  it  was  arranged 
Aod  agreed  that  such  changes  should  be  made; 
and  contracts  for  the  reconstruction  of  the 
building,  incorporating  such  changes,  were 
made  by  Mr.  Lilley,  acting  for  himself  and  his 


option  to  purchase,  is  entitled,  upon  exerdsinff  his 
option,  to  apply  upon  the  purchase  money  a  sum 
received  by  the  landlord  upon  a  polioy  which  he 
had  effected  without  notice  to  the  tenant,  and  the 
result  of  which  was  to  out  down  the  amount  of  the 
tenant^s  recovery  upon  tals  policy  under  the  appor- 
tionment clause.  Reynard  v.  Arnold,  L.  R.  10  Ch. 
K8.  28  Week.  Rep.  804. 

A  lessee  In  possession  under  a  contract  giving 
him  an  option  to  purchase  Is  not  entitled  to  the 
proceeds  of  a  policy  upon  a  loss  which  occurs  be- 
fore he  exercises  his  option.  In  the  aheence  of  any 
contract  giving  him  such  liffbt.  where  the  contract 
provides  that  In  case  of  loss  to  the  amount  which 
occors  the  term  Is  to  cease.  Edwards  v.  West.  L. 
R.  7  Ch.  Dlv.  858. 88  L.  T.  N.  8.  481, 86  Week.  Rep. 
fi07.47L.J.Cli.N.S.4l». 

EquiUMe  division. 

Some  few  cases  have,  however^tpplled  the  equita- 
ble doctrine  of  Wttj.tamb  v.  Lillkt.  and  given 
the  proceeds  to  tbe  one  who  In  fact  suffered  the 
Ion. 

As  between  vendor  and  vendee  under  a  valid 
Bubsistlnir  contract  of  sale  of  real  estatecovered  by  a 
policy  of  insurance  where  the  loss  Insured  against 
occurs  after  the  date  of  the  contract  and  before 
conveyance,  the  true  test  for  determining'  to  whom 
the  proceeds  of  tbe  insurance  belongr.  in  the  ab- 
sence of  stipulations  in  the  oontract  which  govern. 
Is  to  determine  who  is  the  owner  and  which  party 
actually  sustained  the  loss.  Gilbert  v.  Port,  28 
Ohio  SU  278. 

Ab  between  vendor  and  vendee  the  insurance 
money  in  case  of  destruction  of  the  property 
represents  the  property  itself,  and  in  equity  the 
purchase  money  should  be  appropriated  to  the 
vendor  to  the  extent  of  the  unpaid  purchase 
money  In  case  of  the  insolvency  of  the  vendee. 
Graogv  Mill  Go.  v.  Western  Assur.  Co.  118  BL 
SHl  But  in  that  case  the  vendee  had  agreed  to 
for  tbe  benefit  of  the  vendor,  which  air ree- 
:  be  had  not  complied  with. 

Whore  the  vendor  of  personal  property  retained 
possession  of  it  aa  security  for  the  purchase  price, 
and  before  the  price  was  fully  paid  it  was  destroyed 
bj  Hre,  bis  attaohinfr  creditors  were  held  entitled 
to  recover  tbe  proceeds  of  tbe  insurance  policies 
on  it,  bat  it  is  suted  that  the  vendee  was  not  in. 
Jursd  Ixy  snob  a  recovery  because  It  will  produce  a 
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satisfaction  of  his  debt  Norcoss  v.  Insurance 
Companies,  17  Pa.  4Sd, 

If  the  vendor  intends  to  insure  the  whole  inter- 
est In  the  property,  legal  and  equitable,  be  may.  in 
case  of  loss,  recover  the  whole  amount  of  tbe  in- 
surance, but  he  wiU  hold  the  surplus  over  the  un- 
paid purchase  money  in  trust  for  the  vendee. 
State  Mut.  F.  Ins.  Co.  v.  TJpdeKraff.  21  Pa.  618. 

In  Reed  v.  Lukens.  44  Pa.  200. 84  Am.  Dec.  426.  the 
policy  was  asslfrned  to  the  vendee,  but  the  court 
says  that  after  the  sale  the  vendor  Is  a  trustee  for 
the  vendee,  and  that  he  would  be  compelled  by 
equity  to  asslfrn  the  proceeds  of  the  policy  to  the 
vendee  If  he  did  not  do  it  voluntarily. 

In  Hill  V.  Cumberland  Valley  Mut.  Protection  Go. 
69  Pa.  474,  it  Is  stated  that  the  ooUeotlon  by  the  ven- 
dor of  the  proceeds  of  the  policy  Inures  to  tbe 
benetit  of  the  vendee  by  satisfying  to  the  amount 
of  tbe  proceeds  the  claim  for  unpaid  purchase 
money. 

Wbere  the  owner  of  property  conveyed  it  to  a 
third  person  under  a  contract  giving  him  tbe  op- 
tion to  repurcbase,  and  he  took  out  insurance  for 
the  Ijeneflt  of  the  third  person  as  bis  Interest  might 
appear,  it  was  held  that  upon  the  exercise  of  his 
option  after  tbe  destruction  of  the  property  by 
fire,  he  was  entitled  to  tbe  benefit  of  the  Insuranoe. 
People's  Street  R.  Co.  v.  Spencer,  166  Pa.  86. 

Where  a  debtor  took  out  insurance  on  his  prop- 
erty and  assigned  tbe  policy  to  bis  creditor  as  se- 
curity, and  tbe  latter  subsequently  purchased  the 
insured  property  at  sheriff's  sale  under  a  Judgment 
for  the  debt  after  which  the  property  was  de- 
stroyed by  Hre  pending  the  period  of  the  debtor's 
right  of  redemption,  the  court  held  that  the  credit- 
or had  a  right  to  tbe  proceeds  of  the  policy,  but 
must  credit  them  upon  the  amount  of  his  bid  In 
case  tbe  debtor  chose  to  redeem.  Gleason|v.  First 
Nat.  Bank,  18  Fed.  Rep.  710. 

Few  of  the  cases  which  have  attempted  to  dis- 
tribute the  proceeds  where  they  should  equitably 
belong  have  attempted  to  state  a  principle  upon 
wbich  such  course  could  be  pursued.  The  rule 
stated  in  Whjjams  v.  Lillbt  for  such  proceed- 
ing Is  therefore  a  valuable  addition  to  the  law  upon 
this  subject. 

That  rule  is  that  the  **partles  are  deemed  to  have 
Intended  that  each,  respectively,  should  have  and 
bear  the  full  and  Just  benefit  and  Imrden  of  bis 
contract.**  ^<-B.  P.  F. 
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wife.  Id  consideration  of  the  making  of  tbese 
chaoges,  the  plaintiff  agreed  to  make  his 
montbly  payment  of  rent  without  interruption, 
and  to  no  on  his  part,  as  ordinary  repairs,  some 
minor  things  involved  in  putting  the  property 
into  condition  suitable  for  renting.  Said  res- 
toration was  wbollv  completed  in  the  early  part 
of  July,  1898,  and  the  tenants  then  began  to 
reoccupy.  The  defendants  expended  in  restor- 
ing said  building  $15,161.60.  They  also  per- 
formed services,  by  themselves  and  their  teams 
and  laborers,  of  the  value  of  $400;  leaving  in 
the  defendants' hands  a  balance  of  said  insur- 
ance money,  unexpended  in  the  restoration  of 
said  property,  of  $8,789.94. 

£ver  since  the  restoration  of  said  building 
was  completed  and  paid  for,  the  plaintiff  has 
claimed,  and  persistently  asserted  to  the  defend- 
ants, that  the  excess  of  insurance  received, 
over  and  above  the  cost  of  restoration,  belonged 
to  him,  and  that,  whenever  he  should  exercise 
his  right  to  purchase  the  property  under  the 
provisions  of  the  instrument  referred  to,  he 
would  be  entitled  to  have  such  excess  applied 
on  account  of  the  purchase  price.  This  claim 
of  the  plaintiff  the  defendants  have  ever  dis- 
puted, and  now  dispute.  The  correctness  of 
this  claim  of  the  plaintiff  is  the  sole  question 
we  are  now  called  upon  to  determine. 

Without  adopting  what  may  be  termed  the 
extreme  theories  of  either  party,  and  confining 
ourselves  to  what  we  deem  manifest  and  clear, 
it  is  evident,  we  think,  that  the  option  to  pur- 
chase the  entire  property,  conferred  by  the 
contract  upon  the  plaintiff,  constituted  a  mate- 
rial inducement  to  the  agreement  in  question, 
which  established  the  relation  between  the  de- 
fendants and  the  plaintiff  of  lessors  and  lessee 
of  a  portion  only  of  such  property.  There 
were  in  fact  two  contracts,  evidenced  by  the 
same  instrument,  related  in  some  degree,  in 
other  essentials  distinct.  The  same  considera- 
tion extended,  measurably  at  least,  to  both. 
The  right  to  purchase  the  entire  property  fur- 
nished an  inducement  to  the  plaintiff  to  make 
and  carry  out  the  stipulations  in  regard  to 
such  entire  propertjr,  though  he  was  to  be  a 
tenant  of  only  a  portion  of  it.  If  the  case  be- 
fore us,  then,  is  not  one  in  which  the  relation 
of  parties  to  a  contract  for  the  sale  and  pur- 
chase of  real  estate  exists,  it  is  also  clearly  not 
one  in  which  that  of  lessor  and  lessee  of  prop- 
erty, with  an  incidental  option  to  the  lessee  to 
purchase  only  the  leased  property,  is  created, 
or  of  a  simple  unilateral  contract  of  option. 
None  of  the  cases  cited  in  the  briefs  and  argu- 
ments of  the  counsel,  in  other  jurisdictions, 
are  precisely  in  point;  and  as,  confessedly, 
there  is  no  similar  case  in  our  own  state,  we 
deem  ourselves  fully  at  liberty,  and  in  duty 
bound,  to  consider  the  question  presented  to  us 
rei  integra,  and  to  decide  it  upon  our  view  of 
what  is  reasonable,  equitable,  and  just.  In- 
deed, the  provisions  of  the  agreement  between 
the  parties  are  so  exceptional  and  peculiar  that 
we  desire  it  to  be  clearly  understood  that  our 
decision  is  largelv  based  upoii  them,  and  con- 
fined to  the  individual  case  presented,  and 
should  not  be  regarded  as  laying  down  general 
principles  alike  applicable  to  all  contracts  of 
option,  or  to  such  contracts  usually.  Here,  in 
fact,  was  not  only  a  lease  of  a  portion  of  cer- 
tain premises,  with  the  grant  to  the  lessee  of 
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the  ritrht  to  purchase  ajj  of  such  premises,  to 
be  exercised  at  the  lessee's  option,  either  at  the 
time  specified  in  the  instrument  for  the  termi- 
nation of  the  lease,  or  at  any  earlier  time,  but 
upon  such  purcba.se  the  sums  theretofore  re- 
ceived by  the  defendants  from  the  plaintiff  by 
way  of  rent,  it  was  provided,  should  be  applied 
as  part  payment  of  the  purchase  price.  The 
intent  of  the  parties  to  treat  the  contract,  in 
the  event  of  the  plaintiff's  election  to  take  the 
property,  as  in  effect  a  present  purchase  of  it, 
as  of  the  date  of  the  agreement,  appears  to  be 
thus  clearly  manifested.  Again,  that  it  was 
the  clear  understanding  of  both  parties  that  the 
plaintiff  would  purchase  the  property,  and  also 
that  the  right  granted  him  to  do  so  constituted 
a  material  consideration  and  inducement  for 
his  undertakings,  is  shown  by  other  provisions 
of  the  instrument,  namely,  the  covenant  of  the 
plaintiff  to  pay  all  taxes  and  insurance  on  the 
entire  property,  to  keep  the  whole  building;,  to 
operate  and  keep  running  the  elevator  in  it,  to 
heat  it,  furnish  fuel  therefor,  "and  generally 
to  do  and  perform  all  things  necessary  to  make 
said  property  desirable  for  tenants  and  prevent 
the  depreciation  in  value  thereof."  Thus,  the 
situation  of  the  parties  was  this:  Durinf^  the 
term  of  the  lease,  or  until  the  plaintiff  exercised 
his  right  to  purchase,  the  defendants  were  re- 
lieved from  all  expenditure  upon,  or  by  reason 
of,  the  property  in  question,  and  secured,  as 
their  net  income  therefrom,  the  full  rental  of 
the  ground  floor  of  the  building,  and  $8,000  a 
year,  paid  them  by  the  plaintiff.  When  the 
plaintiff  used  his  option,  the  defendants  would 
retain  what  they  had  received,  except  that  then 
the  $8,000  per  year  paid  by  the  plaintiff  was  to 
be  applied  as  part  payment  of  the  purchase 
price.  It  was  provided  that  in  case  the  plain- 
tiff failed  to  realize  from  rents  collected  by  him, 
after  payment  of  the  expenses  provided  for,  so 
much  as  he  paid  for  rent,  he  should  then  be 
entitled  to  relief,  on  the  specified  conditions,  as 
hereinbefore  appears.  But  in  this  event  be 
would  receive  nothing  for  his  services  in  the 
care  of  the  property,  and  the  defendants  would 
enjoy  the  entire  gross  receipts  from  the  rental 
of  the  first  floor,  without  deduction  in  any 
contingencv.  From  a  careful  consideration  of 
these  peculiar  features  of  the  instrument,^  it 
appears  clear  to  us  that  the  plaintiff's  relation 
to  the  premises  in  question,  as  lessee  of  a  por- 
tion thereof,  was,  and  was  designed,  under- 
stood, and  intended  bv  the  parties  to  be,  sub- 
ordinate and  incidental  to  a  broader  connection 
with  the  entire  property,  as  an  inchoate  or 
initiate  purchaser  thereof;  that  his  position 
was  analogous  to  what  it  would  have  been 
if  he  had  entered  into  possession  under 
agreement  to  purchase  which  contained  a 
provision  that  on  failure  to  complete  the 
contract  his  rights  should  cease  at  a  stipu- 
lated time,  possession  should  be  surrendered, 
and  the  money  before  that  time  paid  should  be 
forfeited  to  the  vendor;  in  other  words,  a  con- 
tract relating  to  real  estate,  but  similar  in  form 
and  effect  to  such  conditional  sales  of  personal 
property  as  that  considered  in  Loamig  v.  Bragg ^ 
50  Conn.  228,  47  Am.  Rep.  688.  Under  such 
a  construction,  which  seems  to  us  a  just  one. 
ought  it  not  to  be  held  that  the  sums  stipulated 
to  be  paid,  and  in  fact  paid,  by  the  plaintiff 
for  insurance  upon  the  propprty,,  were  so  paid 
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with  tbe  inteDtioD,  attributable  to  both  parties, 
tbat  such  iDSuraDce  should  protect  both,— 
should,  in  caae  of  loss,  though  pavable  to  the 
defeudants,  as  owners  of  the  legal  title  to  the 
property  insured,  be,  what  the  property  itself 
was,  a  thing  to  which  an  equity  applied,  a  trust 
attached,  a  matter  to  which  tbe  contract,  in  its 
spirit  and  essence,  extended?  If  such  were  the 
intention  and  understanding  of  the  parties, 
plainly  discoverable  and  apparent  from  the  in- 
strument itself,  oueht  it  to  be  enforced  and 
effectuated  by  the  decree  of  a  court  of  equity? 
These  are.  in  effect,  the  questions  which  we 
are  now  called  upon  to  decide. 

Here,  tben,  was,  as  has  been  stated,  at  the 
time  of  the  fire,  an  ezistinff  contract  between 
the  parties,  upon  full  consideration,  embracing 
a  right  of  option  to  purchase,  of  the  excep- 
tional character  described.  That  right  bad 
not  been  loet,  but  existed,  and  was  recognized 
by  the  defendants  as  existing,  at  the  time  the 
plaintiff  sought  to  exercise  and  enforce  it  after 
tbe  fire.  Meanwhtie  an  event  had  happened 
for  which  the  contract  did  not  in  express 
terms  provide.  Insurance  to  reimburse  the 
loss  by  fire  of  property  embraced  within  the 
option  had  been  received  by  the  defendants. 
This  insurance  had,  as  we  have  seen,  been 
effected  pursuant  to  that  part  of  the  contract 
which  was  not  confined  to  the  leased  property, 
in  tbe  name  of  the  defendants,  but  at  the  ex- 
pense of  the  plaintiff.  To  whom, — to  repeat, 
— as  between  the  parties,  upon  tbe  exercise  of 
the  option,  does  such  insuradce  belong?  The 
plaintiff  contends  that  the  benefit  of  this  pay- 
inent  received  by  way  of  indemnity  belongs 
to  him  who  bore  the  burden  of  paying  the 
premium  for  which  the  risk  was  taken  bv  the 
insurance  companies.  The  contract,  so  far  as 
express  and  specific  langusge  is  concerned  is 
silent.  The  defendants  say  truly,  *'In  the  en- 
forcement of  contracts,  no  principle  should  be 
more  carefully  guarded  than  that  it  is  the 
function  of  the  court  to  interpret,  and  not 
alter,  contracts."  They  also  say  correctly 
that  the  court  should  not  "add  a  new  term  to 
the  written  contract,  not  embraced  .therein, 
and  which  it  is  clear  that  the  parties  probably 
never  would  have  inserted."  We  will  go 
further  than  this.  We  assume  no  right  to  add 
a  new  term  to  a  contract,  though  it  were  clear 
that  had  the  attention  of  tbe  parties  been 
called  to  it,  in  all  probability,  it  would  have 
been  inserted.  But  notwilhstsnding  this,  and 
in  entire  consistency  with  it,  it  has  never  been 
held  that  "the  great  object,  in  tbe  construc- 
tion of  contracts,  is  to  give  effect  to  the  in- 
tention of  the  parties."  1  Swift,  Dig.  *221. 
8uch  being  the  rule,  where,  as  in  the  present 
instance,  a  contingency  occurs  for  which  no 
express  provision  is  made,  the  question  is  not 
what  the  parties  would  have  provided  in  case 
such  a  contingency  had  occurred  to  them,  as  it 
may  have  done,  but  what  they  have  provided 
in  the  language  used,  construing  it,  not  by 
'^sticking  fn  the  bark,"  and  confined  to  the 
letter  "which  killeth,"  but  in  tbe  spirit  which 
"maketh  alive."  For  this  purpose  the  familiar 
rule  was  established,  and  is  invoked,  "that  the 
parties  are  deemed  to  have  intended  that  each 
respectively,  should  have  and  bear  the  full  and 
Just  benefit  and  burden  of  his  contract."  Let 
us,  if  possible,  ascertain  what  will  result  from 
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the  application   of   such    principle   to    this 
case. 

At  the  time  th&  plaintiff  declared  his  option 
to  take  the  property,  by  demanding  a  deed 
pursuant  to  tbe  contract,  such  property  had 
been  materially  damaged  by  fire;  and  Uie  de- 
fendants bad  received  as  compensation  or 
equivalent,  the  insurance  money  in  question. 
It  is  true,  they  had  also  expended  a  consider- 
able portion  of  such  insurance  in  the  work  of 
restoration,  so  that  the  subject-matter  of  the 
present  controversy  is  the  unexpended  balance 
of  such  money  only.  But  let  us  first,  with  a 
view  to  clearness,  look  at  the  matter  as  it 
would  have  stood  if,  when  the  option  was 
exercised,  none  of  it  had  been  so  expended, 
but  all  remained  intact  in  tbe  hands  of  the  de- 
fendants, while  the  property  itself  continued 
in  the  condition  in  which  the  fire  left  it 
What  would  be  the  rights  of  the  parties  in 
such  a  case?  The  money  was  derived  from 
an  insurance  of  tbe  defendants'  interest  in  the 
property.  It  belonged  to  them.  But  so  did 
the  property  insured.  Indeed  the  money  itself 
was  theirs,  because  it  represented  in  an- 
other form, — stood  for,  and  took  the  place 
of, — what  bad  been  thehrs;  what,  so  far  as  it  re- 
mained, continued  to  be  theirs.  But  when 
the  plaintiff  elected  to  exercise  the  option 
which  was  his,  because  he  had  purchased  and 
paid  for  it,  the  defendants  were  bound  by  the 
obligation  of  their  eontract  to  convey  such 
property  to  him.  They  were  not  less  bound 
to  convey  what  remained,  because,  through 
no  fault  of  theirs,  it  did  not  all  remain.  They 
were  not,  indeed,  themselves  in  any  way  in- 
surers to  the 'plaintiff  that,  during  the  space  of 
time  for  which  his  right  to  exercise  his  option 
continued,  the  property  should  remain  un- 
changed in  form,  or  unaeteriorated  in  value. 
Changes  that  would  appreciate  or  depreciate 
price  or  utility,  independent  of  any  act  of  the 
parties,  might  occur'  in  an  indefinite  variety 
of  ways;  and  such  occurrences  would  leave 
the  contract  by  which  the  option  was  conferred 
untouched,  and  itself  unchanged.  If  such 
change  occurred  in  consequence  of  no  act  or 
conduct  of  the  defendants  which  was  in  itself  a 
violation  of  duty  imposed  by  the  letter  or 
spirit  of  the  contract,  it  would  be  their  duty, 
upon  demand  properly  made,  in  accordance 
with,  and  during  the  life  of,  the  contract,  to 
convey  the  property,  not  as  it  was  at  the  date 
of  the  making  of  the  contract,  but  as  it  existed 
at  the  time  of  the  demand.  How,  then,  in 
the  case  as  we  are  now  supposing  it  to  be, 
does  the  property  so  stand?  A  part  of  it  re- 
mains in  a  damaged  and  ruinous  condition. 
But  the  balance  is  represented  by  a  sum  of 
money  received  by  tbe  defendants,  upon  the 
adjustment  of  insurance,  upon  the  basis  of  a 
lust  representative  and  equivalent  for  the 
loss.  Why  should  not  the  two— the  injured 
property  and  the  sum  received  for  the  in- 
jury— stand  together,  and  constitute  together, 
in  its  present  form,  the  estate  contracted 
to  be  conveyed  to  the  plaintiff.  In  the  event 
of  his  exercise  of  his  option?  It  seems  to  us 
that  they  should.  What  injustice  is  done  to 
either  by  this  result?  How  is  it  possible  to  do 
justice  to  both  in  any  other  way?  It  gives  the 
plaintiff  no  benefit  beyond  his  original  con- 
tract.   It  imposes  upon  the  defendants  no  bur- 
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den  whicb  tbcy  did  not  therein,  voluntarily 
and  unquestionably,  for  full  consideration  re- 
ceived, assume.  The  plaintiff  gets  nothing 
from  the  defendants,  except  what  they  them- 
selves have  received,  not  for  the  use  of  their 
property,  but  for  the  properly  itself,  which  they 
bad  agreed  to  conver  to  the  plaintiff  in  case  he 
elected  to  take  it.  In  this  conclusion,  no  obli- 
gation on  the  part  of  the  defendants  to  insure 
Uie  property  at  all  is  involved,  nor  that  the  in- 
surance, if  placed,  should  be  adequate  to  cover 
loss.  It  is  true  that  in  the  contract  before  us 
it  was  provided  that  the  property  should  be  in- 
sured, and  this  to  be  done,  as  it  was  done,  at  the 
expense  of  the  plaintiff.  But,  no  matter  here; 
the  point  is,  that  there  was  in  fact  adequate  in> 
surance  received  by  the  defendants.  To  whom, 
by  the  principles  of  equity  and  ffood  conscience, 
upon  the  exercise  of  the  plaintiff's  option,  does 
it  belong?  It  appears  to  us  that  the  principles 
of  natural  iustice,  the  teachings  of  conscience, 
and  the  rules  of  that  reason  which  has  been 
denominated  the  life  of  the  law,  apd  without 
which  it  should  not  now  exist,  demand  that, 
when  a  party  holds  property  which  another 
has  a  right  to  purchase  from  him  at  a  fixed 
sum,  he  should  be  faithful  to  the  obligation 
which  that  right  imposes  upon  him,  in  its  very 

Siirit  and  essence;  that  he  should  not  keep  the 
ea  of  obligation  out  of  sight  whenever  some 
chance  occurrence  renders  it  convenient  and 
pecuoiarily  profitable  for  him  to  do  so.  We 
conclude,  then,  that  if,  in  the  case  before  us, 
the  property,  at  the  time  the  plaintiff  demanded 
the  conveyance,  had  remained  as  it  was  after 
the  fire,  without  reparation,  while  the  money 
received  for  insurance  was  unexpended  &nd 
unpledged  for  repairs  in  the  hands  of  the  de- 
fendants, the  plaintiff  would  have  been  enti- 
tled to  receive  such  money  as  part  and  parcel 
of  the  property,  which  it'would  have  been  the 
duty  of  the  defendants  to  convey  to  him.  Bc- 
in^  monev,  it,  of  course,  amounts  to  the  same 
thmg  to  deduct  it  from  the  stipulated  purchase 
price. 

We  will  say,  further  (although  we  wish  it  to 
be  clearly  understood  that  we  do  so,  not  for 
the  purpose  of  supplying  an  additional  ground 
for  our  decision,  nor  as  adopting  as  correct — 
certainly  not  without  careful  limitations— 
the  doctrine  to  which  we  refer,  but  because  the 
matter  was  fully  argued  before  us),  that  the 
same  results  as  those  which  we  have  stated 
would  also,  we  think,  be  reached  by  the  logical 
and  consistent  application  of  the  established 
equitable  doctrines  concerning  estates  arising 
from  conversion.  Regarding  this,  Pomeroy, 
ip  his  work  on  Equity  Jurisprudence  (2d  ed. 
vol.  8,  ^  1168),  supporting  the  statement  made 
with  abundant  citation  of  authorities,  both  Eng 
lish  and  American,  says:  *'In  contracts  of  sale 
upon  the  purchaser's  option,  the  question 
whether  or  not  a  conversion  is  effected  at  all 
cannot,  of  course,  be  determined  until  the  pur- 
chaser exercises  his  option;  but,  the  moment 
when  he  does  exercise  it,  the  conversion,  as  be- 
tween the  parties  claiming  title  under  the  vend- 
or, relates  back  to  the  time  of  the  execution 
of  the  contract  Thus,  where  a  lessee  with  an 
option  to  purchase — or  any  other  purchaser 
with  an  option— duly  declares  his  option  after 
the  death  of  the  lessor  or  vendor,  who  is  the 
owner  in  fee,  the  realty  is  thereby  converted 
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retrospectively,  as  between  those  claiming  un- 
der the  lessor  or  vendor,  or  under  his  will; 
that  is,  as  between  the  heir  or  devisee,  on  one 
side,  and  the  legatees  or  next  of  kin,  on  the 
other,  the  proceeds  will  go  to  his  personal  rep- 
resentatives, though  the  heir  or  devisee  will  be 
entitled  to  the  rents  up  to  the  time  the  option 
is  declared."  To  this  statement,  Pomeroy, 
however,  adds,  '*This  rule  is  confined  to  con- 
version as  between  the  parties  claiming  title  un- 
der the  vendor  or  lessor,— his  heirs,  or  devisees, 
or  his  legatees,  next  of  kin,  and  personal  rep- 
resentatives, and  does  not  apply  as  between 
the  vendor  and  purchaser  themselves."  The 
only  authority  cited  by  this  author  for  the 
statement  last  given  is  the  case  of  Edioardi  v. 
Wesh  L.  R.  7  Ch.  Div.  858,  862,  863.  This 
case  has.  however,  been  followed  in  some  more 
recent  cases  in  England,  and  to  some  degree  in 
this  country, — most  noticeably  in  OUbert  v. 
Port,  28  Ohio  St.  276.  But,  on  the  other  band, 
there  are  recent  and  well-considered  cases  ia 
which  the  courts  of  this  country  have  failed, 
as  we  do,  to  recognize  the  consistency  to  the 
established  principle  stated  of  Edicardt  v. 
West.  See  Eerr  v.  Day,U  Pa.  112,  53  Am. 
Dec.  526;  PeopU^s  Street  R.  Co,  v.  Spencer,  156 
Pa.  85. 

Such  then,  as  above  expressed,  being  our 
judgment  as  to  how  the  case  would  stand  if  all 
the  money  had  remained  unexpended  and  no 
repairs  had  been  made,  we  come  to  the  inquiry. 
How  is  the  case  altered  by  what,  as  the  record 
shows,  was  in  fact  done?  On  the  part  of  the 
plaintiff,  it  was  argued,  and  with  force,  that 
the  conduct  of  the  defendants,  in  the  expendi- 
ture of  insurance  in  repairs,  was  a  recognition 
of  the  right  of  the  plaintiff  to  its  benefit  m  case 
he  elect^  to  take  the  property.  But  if  we  as- 
sume this  to  be  correct,  and,  further,  that  such 
recognition  would  fix  and  establish  the  liabil- 
ity, if  in  any  wise  doubtful  before,  we  think 
the  extent  of  such  liability,  so  established, 
would  only  be  the  amount  expended,  and  a 
recognition  of  the  ri^ht  of  the  plaintiff  to 
take  the  real  estate  in  its  present  form.  Con- 
cerning-this,  no  dispute  cooAes  before  us.  The 
unexpended  portion  of  the  insurance  money 
is  the  entire  subject-matter  of  the  present 
controversy.  Whether  the  money  which  was 
expended  actually  restored  the  premises  to 
their  former  usefulness  and  value,  does  not  ap- 
pear. The  record  shows  that  a  sum  of  money 
has  been  acquired  by  the  defendants,  which 
was  paid  to  them  upon  a  larger  insurance  upon 
the  property,  as  an  ascertained. and  adjusted 
compensation  for  the  loss  sustained.  A  por- 
tion of  that  monev  has  been  expended  upon 
the  work  of  rebuilding.  In  the  absence  of 
anything  further  appearing,  has  the  plaintiff 
any  claim  to  the  benefit  of  the  unexpended  bal- 
ance? We  think  he  has.  Advancing  from 
the  position  we  have  already  taken  (that,  if 
none  of  the  money  had  been  expended,  the 
plaintiff  could  claim  the  benefit  of  all),  we 
think,  if  part  was  properly  expended  upon  the 
property,  as  is  the  undisputed  fact  here,  the 
plaintiff  is  equally  entitled  to  the  balance,  Tin- 
less,  indeed,  some  further  fact  exists,  of  the 
character  of  what,  under  the  old  system  of 
pleading,  was  known  as  "  matter  in  confession 
and  avoidance,"— matter  which,  alike  under 
our  present  system  of   pkading,  should  be 
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'*8pecian7  pleaded"  (Rutesof  Praetiee,  58  Conn. 
566,  §  6). — which  satisfied,  destroyed,  or  barred 
8Qch  right  Am  regards  the  subject  of  plead- 
ing or  statement,  the  plaintiff,  indeed,  antici- 
pated In  his  complaint  what  we  consider,  if 
material,  as  more  properly  a  matter  of  defense. 
ITe  assumed  the  burden  of  showing  that  the 
property  was  not  restored  by  the  eipenditure 
of  a  portion  only  of  the  money  paid  upon  it. 
>Vhether  such  fact  would  alter  his  equitable 
claim  (o  the  money  may  be  doubtful.  But  it 
was  stated  In  argument,  as  a  fact  admitted  by 
both  parties,  that  the  plaintiff  was  prevented 
by  the  objection  of  the  defendants,  sustained 
by  the  court,  from  offering  evidence  in  sup 
port  of  his  allegation;  and  by  such  ruling  the 
court  has  held  that  the  allegation  of  the  plain- 
tiff was  unnecessary,  and  that  the  equitable 
rif^ht  of  the  plaintiff,  if  it  existed  at  all,  ex- 
tended to  the  balance  in  question,  irrespective 
of  the  question  as  to  full  restoration.  This 
ruling  may  be  correct.  In  any  event,  it  is 
final,  for  the  purposes  of  this  case.  The  de- 
fendants certainly  cannot  question  its  correct- 
ness. Taking  the  case  as  it  stands, — the  only 
case  we  feel  at  liberty  to  take, — we  think  the 
plaintiff  is  entitled  to  have  the  unexpended 
balance  of  the  insurance  money  appropriated 
and  applied  towards  the  purchase  price,  and 
that  judgment  should  be  rendered  in  his  favor, 


accordingly,  for  the  relief  prayed  for  in  the 
complaint.  Possibly,  such  application  should 
have  been  in  reduction  of  the  mortgage  note, 
instead  of  the  cash  payment,  if  the  defend- 
ants had  so  desired,  and  had  made  that  claim 
in  time:  but  they  did  not  object  to  the  tender 
on  this  ground,  made  no  such  claim  upon  the 
trial  below,  and  in  the  argument  here  did  not 
raise  the  question,  perhaps  because  the  mode 
of  application  is  not  very  material,  in  view  of 
the  fact  that  the  mortgage  note  is  on  demand, 
an(]  payment  can  be  enforced  at  the  defend- 
ants' pleasure.  Whatever  view  we  might  take 
of  the  defendants'  right  to  direct  the  applica- 
tion of  the  money  in  their  hands  equitably  be- 
longing to  the  plaintiff,  if  tbey  had  properly 
made  such  claim,  we  are  satisfied  that  equity 
does  not  require  us  to  now  alter  the  applica- 
tion which  was  made  by  the  plaintiff  when  the 
demand  for  conveyance  of  the  property  was 
made,  and  to  which  the  defendants,  b^r  their 
conduct  at  the  time  of  the  tender,  and  in  the 
trial  of  the  case,  apparently  acceded. 

We  therefore  hold  the  plaintiff  entitled  to 
the  application  of  the  unexpended  insurance 
money  towards  the  cash  payment  of  |20,000. 
The  superior  court  is  thus  advised. 

The  other  Judges  concur. 

Rehearing  denied. 
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STATE  of  Wisconsin,  ex  rd.  E.  J.  ADAMS, 

Bupi., 

t, 

K    J.   BURDGE   ei  a/..  School   Board  of 

Beloit,   AvpU. 

(95  Wis.  390.) 

1.  liO^ifllAtiTe  power  cannot  be  dele- 
Urated  to  the  state  board  of  health  so  as 

to  euable  it  without  the  enaotment  of  any  stat- 
ute upon  the  sabject  to  pass  any  rule  exoludloir 
children,  who  are  authorized  by  statute  to  at- 
tend the  public  schools  from  such  attendance, 
unless  they  have  been  vaccinated. 

2.  A  rule  of  the  board  of  health*  ezclud- 
iDfr  from  the  publio  schools,  because  tbey  have 
not  been  Tacclnated,  children  who  have  the  ri|f  bt 
under  the  state  statute  to  attend  schools,  is  void, 
unless  there  is  a  statute  authortzincr  it. 

8.  A  role  of  the  board  of  health  ezclud- 
Inn^ftrom  aehoola children  who  have  uot  been 
vaccinated,  although  there  is  no  epidemic  or 
probability  of  an  epldemlo  of  smallpox.  Is  void 
for  unreasonableness. 

(lAebruary  28, 1807.) 

A  PPEALby  defendanU  from  a  judement  of 
J\  the  Circuit  Court  for  Rock  County  award- 


NoxK.— As  to  compulsory  vaccination,  see  note 
to  Duffield  V.  WUllamsport  School  Dist.  (Pa.)  26  L. 
B.  A.  152;  also  Re  Smith  (N.  Y.)  28  L.  R.  A.  820,  and 
Bissell  V.  Davison  (Cono.)  29  L.  R.  A.  251. 
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ing  a  writ  of  mandamus  to  compel  defendants 
to  admit  relator's  children  to  their  achooL 
Affirmed, 

Statement  by  Pinney,  J. : 

This  was  a  proceeding  against  the  school 
board  of  the  city  of  Beloit  to  obtain  a  peremp- 
tory mandamus  commanding  the  defendants, 
as  such  board,  to  permit  the  relator's  three 
children  to  attend  the  public  schools  in  said 
city,  from  which  it  was  alleged  thev  had  been 
wrongfully  and  unlawfully  expelled  March  18, 
1894.  and  had  been  excluded  therefrom  ever 
since,  without  any  legal  excuse  or  authority, 
solely  on  the  ground  that  they  had  not 
been  vaccinated  with  virus,  as  a  preventa- 
tive 9f  smallpox.  The  defendants  justified 
said  expulsion  and  prohibition  of  said  chil- 
dren from  attending  school,  for  the  reason  that 
none  of  them  had  presented  to  the  principal  nr 
teacher  of  the  school  to  which  they  respective- 
ly belonged  a  certificate  of  a  reputable  physi- 
cian that  the^  had  been  successfully  vaccinated 
with  virus,  in  order  to  prevent  them  from 
having  smallpox,  and  under  and  by  virtue  of  a 
certain  rule  adopted  by  the  state  board  of 
health  January  26,  1894,  and  a  modified  rule 
adopted  in  June,  1894,  after  the  commence- 
ment of  this  proceeding.  The  rule  professed 
upon  its  face,  to  be  made  under  §  1409^,  San- 
born i&  Berry  man.  Anno.  Stat.,  and  was  as  fol- 
lows, namely: 

''Sec.  1.  1^0  child  shall  be  allowed  to  be  en- 
rolled as  a  pupil  in  any  public,  private,  or  paro- 
chial school  in  this  state,  or  to  attend  any  such 


See  also  39  L.  R.  A.  152 ;  42  L.  R.  A.  175. 
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school  as  a  pupil  without  first  preseotiDg  to 
the  priucipal  or  teacher  of  the  school  in  which 
he  or  she  applies  for  enrolment  or  attendance 
the  certificate  of  a  reputable  physician  that  be 
or  she  has  been  successfully  viiccinated." 
This  rule  as  amended  reads  as  follows: 
"Sec.  1.  No  child  shall  be  allowed  to  be  en- 
rolled as  a  pupil  in  any  public,  private,  or  paro- 
chial school,  without  nrst  presenting  to  the 
principal  or  teacher  of  the  school  in  which  he 
applies  for  enrolment  or  attendance  the  cer- 
tificate of  a  reputable  physician  that  he  has 
been  successfully  yaccinated,  or  in  lieu  of  such 
certificate  of  successful  vaccination,  a  certifi- 
cate from  a  reputable  physician  that  such 
child  has  been  vaccinatod  at  least  twice  within 
a  period  of  three  months  next  preceding  the 
date  of  such  application;  such  latter  certificate, 
however,  shall  be  void  after  the  expiration  of 
one  year  from  its  date." 

"Sec.  2.  No  parent  or  guardian  of  any  child 
shall  allow  such  child  to  attend  any  public, 
private,  or  parochial  school  in  this  state,  and 
no  principal  or  teacher  of  any  such  school  shall 
allow  a  child  to  be  enrolled  as  a  pupil,  or  to 
attend  such  school,  without  the  evidence  of 
vaccination  herein  required." 
This  section,  as  amended,  reads  as  follows: 
"Sec.  2.  No  parent  or  euardian  of  any  child 
shall  allow  or  permit  such  child  to  attend  any 
public,  private,  or  parochial  school  in  this 
state,  and  no  principal  or  teacher  of  any  such 
school  shall  allow  a  child  to  be  enrolled  as  a 
pupil  or  attend  such  school  as  such,  without 
the  evidence  of  vaccination  herein  required, 
and  it  is  hereby  made  the  duty  of  the  proper 
school  authorities,  in  their  respective  localities, 
to  enforce  the  foregoing  rule." 

It  was  alleged  in  the  return,  in  substance, 
that  said  rules  of  the  state  board  of  health  had 
been  transmitted  to  the  defendants,  the  Beloit 
school  board,  with  a  request  that  the  same 
should  be  enforced,  and  that  said  school  board 
passed  a  resolution  by  which  it  was  provided 
that  the  clerk  be  instructed  to  notifv  the  su- 
perintendent of  the  city  schools  of  Beloit  to  re- 
quire all  school  children  to  be  vaccinated  who 
were  so  required  to  be  under  the  order  of  the 
state  board  of  health,  or  to  show  successful 
certificates  of  vaccination  on  or  before  March 
12,  1894,  and  that  notice  was  given  to  the 
teachers  of  the  public  schools  accordingly,  that 
said  rule  must  be  enforced,  etc.;  that  the  re- 
lator's children  had  never  been  vaccinated,  and 
be  had  at  all  times  positively  refused  to  allow 
them  to  be  vaccinated;  and  that  none  of  them 
had  ever  produced  or  presented  to  any  princi- 
pal or  teacher  of  any  public  school  of  said  city 
any  certificate  of  successful  vaccination,  as  re- 
quired by  said  rule  of  said  state  board  of  health, 
and  which,  by  order  of  the  Beloit  board  of 
health  of  February,  19,  1894,  the  superintend- 
ent of  the  city  schools  was  directed  to  en- 
force; and  that  they  were  therefore  excluded 
from  attending  public  schools.  It  was  ad- 
mitted that  there  was  not  an  epidemic  of  small- 
pox in  said  city  at  the  time  of  such  exclusion, 
but  it  was  alleged  that  there  was  great  danger 
of  that  disease  becoming  epidemic  in  the  city, 
though  there  was  not  any  case  of  smallpox  m 
the  immediate  vicinity  of  the  home  or  schools 
of  said  children.  At  the  trial,  before  the  cir- 
cuit court  of  Rock  county,  that  court  found 
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that  said  rules  of  January  26  were  passed  by 
the  board  of  health,  and  a  copy  thereof  traus- 
miited  by  it  to  C.  W.  Merriman,  superintend- 
ent of  the  public  schools  of  the  dty  of  Beloit, 
about  February  6,  1894;   that  the  schools  of 
said  city  were  public  schools,  organized  and 
maintained  at  public  expense  by  a  system  of 
taxation  for  the  purpose  of  furnishing  means 
of  education  to  the   resident  children  of  the 
city  of  Beloit,  Wisconsin,  between  the  ages  of 
four  and  twenty  years,  free  of  charge;  that  the 
defendants   were  then    acting  as   the  school 
board  of  the  city  of  Beloit,  and  had  in  charge 
the  management  of  said  schools,  and  that  on 
the  19th  of  February,  1894,  they  passed  a  reso- 
lution directing  the  superintendent  of  the  cit  v 
schools  to  require  all  children  to  be  vaccinated, 
under  said  order,  or  to  show  certificates  of  suc- 
cessful  vaccination  on    or  before  March  12, 
1894,  and  that  no  child  who  would  not  comply 
with  the  same,  and  produce  the  proper  certifi- 
cates of  successful  vaccination  J)efore  March 
12,  1894,  should  be  allowed  to  attend  any  of 
said  schools  after  that  date;  that  during  the 
said  months  of  January  and  February,  1894, 
there  was  no  epidemic  of  smallpox  existing 
within  the  state  of  Wisconsin,  but  that  there 
were   a  few  cases  scattered  throughout  the 
state,  and  that  there  had  been  but  one  case  in 
the  city  of  Beloit,  which  had  been  duly  and 
properly  Quarantined;  that  the  relator  was  a 
resident,  citizen,  and  taxpayer  of  the  city  of 
Beloit,  and  had  three  minor  children,  named 
in  the  writ,  of  the  proper  school  age,  living 
with  him.  and  depending  upon  him  for  sup- 
port and  educatioD;  that  they  had  been  attend- 
ing the  public  schools  of  the  city  of  Beloit,  in 
their  proper  grades,  prior  to  the  making  of 
said   resolution  by  the  said  defendant  school 
board,  and  did  so  attend  until  about  the  18th 
of  March,  1894;  that  said  relator  refused  to  al 
low  his  children  to  be  vaccinated,  and  said 
children  refused  to  be  vaccinated  on  account 
of  their  belief,  as  Christian  Scientists,  that  the 
operation   or   treatment   of    vaccination  was 
morally  wrong,  and  that  the  laws  of  God  per- 
mit  no   such   operation    or  treatment,    and 
that  to  permit  it  is  a  breaking  of  such  laws; 
that  said  children  were  of  sound  bodily  health, 
and  entitled  to  attend  such  public  schools,  un- 
less debarred  by  their  refusal  to  be  vaccinated, 
and  they  were  expelled  by  reason  of  such  re- 
fusal, and  thereafter  were  not  allowed  to  at- 
tend school:  that  in  June,  1894,  the  substitute 
rule  was  adopted,  and  at  that  time,  and  at  the 
time  of  filing  the  petition,  there  was  no  epi- 
demic of  smallpox,  nor  any  case  of  smallpox 
in  or  near  said  city  of  Beloit;  that  the  board  of 
education  had  no  t)elief  or  apprehension  that  it 
was  prevalent   in  Beloit,  or   approaching  it; 
that  none  of  relator's  children  had  been  ex- 
posed in  any  manner  to  any  case  of  smallpox 
or  varioloid;  and  that  there  was  no  immediate 
present  necessity  for  a  rule  compelling  scholars 
to  be  vaccinated.    It  was  f urUier  found  that 
two  of  relator's  children  were  within  the  ages 
prescribed   for  the  compulsory  education  of 
children    by  chapter   187,  Wis.   Laws    1891. 
The  court  granted  a  peremptory  writ  of  man- 
damus as   prayed  for,  and  gave   judgment 
accordingly,  and  for  costs  and  disbursements 
against  the  defendants,  from  which  the  defend- 
ants appealed.  ^  t 
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Mernn,  Ruf^er  ft  Noreross*  with  Mr,  J. 
C«  Rood*  for  appellants: 

Id  conferring  aatbority  upon  the  state  board 
of  health,  and  upon  local  boards,  respecting 
the  taking  of  precautions  to  prevent  the  intro- 
duction of,  and  for  the  suppression  of.  con- 
tagious diseases,  the  statutes  use  general, 
broad,  and  comprehensive  language,  which 
must  be  deeooed  to  authorize  the  taking  of  the 
ordinary  and  usual  precaution  of  yaccination 

Wis.  Rey.  Sut  ?|  1407-I409c. 

These  rules  requiring  that  children  attending 
schools  shall  be  vaccinated  or  present  certifi- 
cates showing  that  tbey  have  been  vaccinated 
are  in  legal  contemplation  reasonable  and  salu- 
tary. 

&  Walten,  84  Hun,  457;  Be  Behenack,  62 
Mo.  App.  8;  Bi%t€U  ▼.  Davuan,  65  Conn.  188, 
29  k  fe  A.  251;  Dufflelff  v.  Williamspart 
School  Dut.  162  Pa.  476,  25  L.  R  A.  152; 
AJbe^l  T.  Clwrk,  84  Cal.  226. 

The  rules  of  the  state  board  of  health,  re- 
quiring school  children  to  be  vaccinated  or 
ibow  certificate  of  successful  vaccination,  as  a 
condition  precedent  to  the  exercise  of  the  privi 
lege  of  attending  the  public  schools;  are  not 
in  conflict  with  chapter  187  of  the  Laws  of 
1891 

Re  Waltert,  84  Hun,  457;  People,  King,  v. 
Gallagher  98  N.  T.  438.  447.  45  Am.  Rep.  232. 

Rpv.  Stat.  g§  1407-1409(;  are  not  invalid  for 
iodefiniteness  or  failure  to  sufilciently  express 
the  legislative  will,  because  of  the  fact  that 
tbey  do  not  particularize  as  to  measures  and 
precautions  that  shall  or  mav  be  taken. 

Nor  are  they  to  be  deemed  invalid  as  attempt- 
ing to  de1c(r>ite  legislative  power  within  the 
intent  of  the  ^neral  rule  of  constitutional  law 
that  the  legislature  cannot  delegate  legislative 
power. 

1.  The  powers  conferred  upon  the  state 
board  of  health  are  to  be  deemed  administra- 
tive within  the  intent  of  this  rule;  and 

8.  If  deemed  legislative  in  character  they 
fall  within  recognized  limitations  of  the  appli- 
cation of,  and  exceptions  to.  this  general  rule. 

State  V.  Heinemann,  80  Wis.  253,  258;  Hil- 
dreth  y.  Crawford,  65  Iowa,  889;  Be  Griner,  itf 
Wis.  423:  Be  Oliver,  17  Wis.  682;  Coe  v. 
SehitUz,  47  Barb.  64;  Bunt  y.  Warner*,  102 
Mich.  238.  26  L.  R  A.  484;  MinneapolU,  8t. 
P.  dS.  8.  B.  Co.  ▼.  Milner,  57  Fed.  Rep.  276; 
8taU  v.  Chicago,  M,  dt  8t,  P.  R  Co.  77  Iowa. 
442.  4  L.  R.  A.  298;  Chicago  dt  N.  W,  B.  Co. 
V.  Ley,  85  Fed.  Rep.  866,  875,  1  L.  R  A.  744, 
2  Inters.  Com.  Rep.  325;  TUiey  v.  Savannah, 
P.  d  W.  B.  Co.  5  Fed.  Rep.  641.  657;  Atlantic 
Exp.  Co.  v.  WUmington  db  W.  B.  Co.  Ill  N. 
C.463, 18  L.  R.A.  893, 4  Inters.  Com.  Rep.  294; 
Georgia  B.  d  Bkg.  Co.  v.  Smith,  70  Ga.  694; 
United  Statei  ▼.  Breen,  40  Fed.  Rep.  402;  Peo- 
ple, NechamcvB,  v.  Warden  of  City  Prieon,  144 
N.  Y.  529.  27  L.  R.  A.  718:  Train  v.  Boeion 
Pieinficting  Co.  144  Mass.  531,  59  Am.  Rep. 
113;  United 8tatee\.  WiUiame,  6  Mont.  379; 
Wayman  y.  Southard,  23  U.  S.  10  Wheat.  1, 
43.  46.  6  K  ed.  253.  262.  263;  Port  Boyal  Min. 
Co.  V.  Hagood,  30  S.  C.  519,  3  L.  R  A.  841; 
Stone  v.  Farmerif  Loan  d  T.  Co,  ("  Bailroad 
Commiteion  Caee^*),  116  U.  S.  807,  324,  336. 
29  L.  ed.  636,  642.  645;  Beagan  v.  Farmen* 
Loan  dT.Co.\biV.  8.  362, 364,  393,  394,  38 
L.  ed.  1014, 1015, 1022, 4  Inters.  Com.  Rep.  560; 
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Locke's  Appeal,  72  Pa.  491,  498,  499,  13  Am. 
Rep   710. 

The  rules  of  the  state  board  of  health  in 
question  are  not  in  conflict  with  §  18.  art.  1, 
of  our  state  Constitution  as  involving  an  Inter- 
ference with  the  rights  of  the  relator  and  his 
children  to  worship  God  according  to  the  dic- 
tates of  their  own  consciences,  or  an  interfer- 
ence with  their  rights  of  conscience  fn  any  way. 

18  Am.  &  Eng.  Enc.  Law,  p.  765,  and  cases 
in  notes  2,  3;  State  v.  Ueinemann,  80  Wis.  253. 

Mewrs.  Fethers,  JeflHs,  Filleld,  it 
Mouat*  for  respondent: 

Such  delegation  of  legislative  power  is  un- 
constitutional; and  the  rule  of  the  state  board 
of  health  in  this  case,  requiring  vaccination  as 
a  prerequisite  to  attending  school,  is  made  un- 
der such  delegation  of  power,  and  is  void. 

Bowling  v.  Lancashire  Ins.  Co.  92  Wis.  63, 
31  L.  R  A.  112;  Ekt  parte  Cox,  63  Cal.  21; 
Port  Eureka  Harbor  Comrs.  y.  ErceUior  Bed- 
leoodCo.  88  Cal.  491;  State,  MarshaU,  v.  Cadr 
walader,  86  N.  J.  L.  283;  Slate  y.  Armstrong, 
3  Sneed.  635;  Barto  v.  Bimrod,  8  N.  Y.  488, 
59  Am.  Dec.  506. 

The  rule  in  question  would  be  void  even 
though  passed  by  the  legislature  direct. 

The  requirement  can  only  be  justified  under 
the  police  power  of  the  state;  and  then  it  must 
not  infringe  upon  any  constitutional  right, 
must  be  reasonable  and  enacted  from  necessity. 

At  the  time  this  rule  was  put  in  force  in 
Beloit  there  had  been  but  one  case  of  smallpox 
in  Beloit,  which  was  quarantined  February  14, 
1894.  The  court  found  that  there  was  no 
epidemic  of  smallpox  in  or  near  Beloit. 

Kosciusko  V.  Slomberg,  68  Miss.  469,  12  L. 
R  A.' 528;  Hannibal  d  St.  J.  B,  Co.  y.  Husen, 
95  U.  8.  465,  24  L.  ed.  527;  People,  Copcutt, 
V.  Tonkers  Board  of  Health,  140  N.  Y.  1,  23 
L.  R  A.  481;  /2fl  Smith,  146  N.  Y.  68,  28  L. 
R  A.  820;  State  v.  Speyer,Q7  Vt.  502, 29 L.  R 
A.  573. 

'The  requirement  of  the  state  board  of  health 
being  absolute,  and  against  the  constitutional 
right  of  attendance  at  school,  must  more  than 
ever  be  based  upon  a  vital  existing  necessity. 

School  Directors  v.  Breen,  60  111.  App.  201. 

The  power  is  so  plainly  legislative  and  dele- 
gated as  to  require  no  argument. 

State  V.  Fond  du  Lac  Bd.  of  Biu.  63  Wis. 
234,  53  Am.  Rep.  282. 

Pinnejr*  J.,  delivered  the  opinion  of  the 

court: 

The  le^rality  of  the  action  of  the  defendants, 
constituting  ihe  school  board  of  the  city  of 
Beloit,  in  expelling  and  excluding  the  relator^s 
three  children  from  the  public  schools  in  that 
city,  which  they  were  and  had  been  respec- 
tively attending,  and  which  they  had  a  lawful 
right  to  attend,  is  attempted  to  be  justified  by 
the  rule  adopted  by  the  state  boaiti  of  health 
of  January,  26,  1894,  and  as  modified  in  June, 
1894,  after  this  proceeding  had  been  com- 
menced. The  defendants  were  acting  only 
under  the  supposed  authority  of  the  rule  of 
the  state  board  of  health,  and  this  presents  the 
question  of  the  power  of  the  board  to  adopt 
and  cause  such  a  rule  to  be  enforced.  By 
§  1407,  Rev.  Stat.,  the  state  board  of  health  is 
vested  with  "a  j^eneral  supervision  throughout 
the  state  of  the  interests  of  the  health  and  life^ 


leo 


W18CON8U1  SuPBBMB  Court. 


Feb., 


of  citizeDs/'  and  directed  to  make  certain  io 
vestigatioDs.and  "voluDtari1y,or  when  required 
advise  public  boards  or  officers/'  in  reeard  to 
divers  matters  affecting  the  public  health.  Bv 
g  1408  the  board  v^as  "to  have  charge  of  all 
matters  pertaining  to  quarantine/'  and  might 
from  time  to  time  "make  general  or  local  rules 
and  regulations  for  the  preservation  or  im- 
provement of  the  public  health,  not  inconsist- 
ent with  law,  or  those  prescribed  by  local  au- 
thorities pursuant  to  law,  and  all  sheriffs, 
constables,  police  officers,  and  all  other  officers 
and  employees  of  this  state  shall  respect  and 
enforce  the  same,  in  every  particular,  affect- 
ing their  respective  localities  or  duties."  By 
g§  1409a  and  14096,  Sanborn  &  Berryman 
Anno.  Stat.,  an  annual  appropriation  of  $15,- 
000  was  made  as  a  contingent  fund,  which 
miffht  be  used,  under  the  conditions  and  re- 
strictions of  §  1409^  "to  prevent  the  introduc- 
tion of  Asiatic  cholera,  smallpox,  or  other  dan- 
gerous contagious  diseases  into  this  state,  or 
for  the  suppression  and  control  of  such  disease 
if  the  same  shall  be  found  already  existent 
within  the  state."  By  g  14096,  the  state  board 
of  health,  the  more  effectually  to  protect  the 
public  health,  was  authorized  to  establish  such 
systems  of  inspection  as,  in  its  Judgment, 
might  be  necessary  to  ascertain  the  presence 
of  the  infection  of  Asiatic  cholera  or  other 
dangerous  contagious  diseases,  and  to  put  the 
same  in  force,  and  might,  "from  time  to  time, 
make,  alter,  modify,  or  revoke  rules  and  regu- 
lations for  guarding  against  the  introduction 
of  contagious  diseases  into  the  state;  for  the 
control  and  suppression  thereof  if  within  the 
state;  for  the  quarantine  and  disinfection  of 
persons,  localities,  and  things  infected  or  sus-' 
pected  of  being  infected  by  such  diseases; 
.  .  .  for  Uie  proper  sanitary  care  of  Jails, 
asylums,  schoolhouses,  .  .  .  and  the 
premises  connected  therewith.  .  .  .  and 
may  declare  any  or  all  of  its  rules  ...  in 
force  within  the  whole  state,  or  within  any 
specified  part  thereof;  .  .  .  and  in  general 
the  state  board  of  health  shall  have  power,  and 
it  shall  be  its  duty,  to  make  such  rules  and 
regulations  and  to  take  such  measures  as  may 
in  i's  judgment  be  necessary  for  the  protection 
of  the  people  of  the  state  from  Asiatic  cholera 
or  other  dangerous  contagious  disease."  By 
^  14096  it  is  provided  that  "any  person  who 
shall  neglect  or  refuse  to  obey  the  said  rules 
and  regulations,  or  who  shall  wilfully  obstruct 
or  hinder  the  execution  thereof,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  for  each  offense  by 
a  fine  of  not  less  than  $25,  and  not  more  than 
$500,  or  by  imprisonment  in  any  county  jail 
for  a  period  of  not  more  than  six  months,  or 
by  both  fine  and  imprisonment,  in  the  discre- 
tion of  the  court." 

The  police  power  of  the  state  is  relied  on  to 
support  the  rule  in  question.  This  power  has 
been  defined  in  varying  language,  but  of  sub- 
stantially the  same  general  import.  ''AH  laws 
for  the  protection  of  life,  limb,  and  health,  for 
the  quiet  of  the  person,  and  for  the  security 
of  property,"  fall  within  the  general  police 
power  of  the  government.  "All  persons]  and 
property  are  subjected  to  all  necessary  re- 
straints and  burdens,  to  secure  the  general 
comfort,  health,  and  prospenty  of  the  state;" 
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and  it  has  been  said  that  "it  is  co-eztensiTe 
with  self- protection,  and  is  not  inaptly  termed 
'the  law  of  overruling  necessity.'  It  is  that 
inherent  and  plenary  power  in  the  state  which 
enables  it  to  prohibit  all  things  hurtful  to  the 
comfort  and  welfare  of  society."  Tiedeooan, 
Pol.  Power.  2-5;  Cooley,  Const.  Lim.  672. 
Redfield,  Ch.  J.,  in  Thorpe  v.  Rutland  dt  A  B. 
Co.  27  Vt.  140,  62  Am.  Dec.  625;  Lakeaew  v. 
Rate  BiU  Cemetery  Co,  70  111.  192,  22  Am.  Rep. 
71;  State  v.  Noyee,  47  Me.  189.  As  the  police 
power  imposes  restrictions  and  burdens  upon 
the  natural  and  private  rights  of  Individ  uala, 
it  necessarily  depends  upon  the  law  for  its  sup- 
port; and  although  of  comprehensive  and  far- 
reaching  character,  it  is  subject  to  constitutional 
restrictions,  and,  in  general,  it  is  the  province 
of  the  lawmaking  power  to  determine  in  what 
cases  or  upon  what  conditions  this  power  may 
be  exercised.  As  applied  to  the  present  case, 
the  relator  had  a  right,  secured  by  statutory 
enactment,  to  have  his  children  continue  to  at- 
tend the  city  schools  in  which  they  were  re- 
spectively enrolled  as  pupils,  and  they,  too. 
had  a  right  to  so  attend  such  schools.  Whether 
it  be  called  a  "right"  or  "privilege"  cannot 
be  important,  for  in  either  view  it  was  secured 
to  the  relator  and  to  his  children  as  well,  by 
the  positive  provisions  of  law,  and  was  to  be 
enjoyed  upon  such  terms  and  under  such 
conditions  and  restrictions  as  the  lawmaking 
power,  within  constitutional  limits,  might  im- 
pose. There  is  no  statute  in  this  state  author- 
izing compulsory  vaccination,  nor  any  statute 
which  requires  vaccination  as  one  of  the  con- 
ditions of  the  right  or  privilege  of  attending 
the  public  schools;  and,  in  the  absence  of  any 
such  statute,  we  think  it  cannot  be  maintained 
that  the  rule  relied  on  is  a  valid  exercise  of 
the  rightful  powers  of  the  state  board  of  health. 
The  state  board  of  health  is  a  creation  of  the 
statute,  and  has  only  such  power  as  the  statute 
confers.  It  has  no  common-law  powers.  To 
lawfully  exclude  the  relator's  children  from 
the  city  schools  for  the  cause  relied  on  required 
such  a  change  in  the  existing  law  as  the  legis- 
.lature  alone  could  make, «-a  change  that  should 
make  vaccination  of  pupils  compulsory,  or,  at 
least,  prescribe  it  as  a  condition  of  the  right  or 
privilege  of  attending  the  public  schools  gen- 
erally, or  during  the  occurrence  of  certain 
emergencies,  or  upon  the  happening  of  certain 
contingencies  or  conditions,  in  respect  to  the 
prevalence  of  smallpox.  The  powers  of  the 
state  board  of  health,  though  quite  general  in 
terms,  must  be  held  to  be  limned  to  the  en- 
forcement of  some  statute  relating  to  some 
particular  condition  or  emergency  in  respect 
to  the  public  health;  and  althoun^h  they  are  to 
be  fairly  and  liberally  construed,  yet  the  stat- 
ute does  not,  either  expressly  or  by  fair  impli- 
cation, authorize  the  board' to  enact  a  rule  or 
regulation  which  would  have  the  force  of  a 
law  changing  the  statute  in  relation  to  the  ad- 
mission and  the  right  of  pupils  of  a  proper 
school  age  to  attend  the  public  schools.  The 
state  board  of  health  had  no  "legislative 
power,"  properly  so  called,  and  none  could  be 
delegated  to  it.  It  is  purely  an  "administra- 
tive body."  The  powers  of'  the  state  govern- 
ment are  vested  in  three  departments, — the 
legislative,  to  enact  the  laws;  the  executive,  to 
execute  ihem;  ^|.^t§^^@|0^^  declare. 
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coDstnie,  ftod  apply  tbem.  The  Constitution 
(art.  4,  g  1)  declares  that  'Hhe  le^dslative  power 
shall  be  vested  in  a  senate  and  assembly." 
Tbat  DO  part  of  the  legislative  power  can  be 
delegated  by  the  legislature  to  any  other  de- 
partment or  body  is  a  fundamental  principle 
of  constitutional  law,  essential  to  the  integrity 
and  maintenance  of  the  system  of  government 
established  by  the  Constitution,  and  repeatedly 
recognized  and  asserted  by  the  courts.  In  the 
recent  case  of  Dowling  v.  Lanecuhire  In».  Go, 
n  Wis.  63.  81  L.  R.  A.  112,  we  bad  occasion 
to  examine  and  apply  this  principle  to  an  at- 
tempt to  <]elegate  the  power,  essentially  legis- 
lative, to  the  insurance  commissioner,  to  pre- 
pare, approve,  and  adopt  a  so-called  "standard 
fire  insurance  policy."  the  adoption  of  which 
would  necessarily  effect  important  changes  in 
tbe  law  of  fire  insurance, — a  delegation  of  au- 
tbority  which  would  transfer  bodily  tbe  legis- 
lative power  on  this  subject  to  the  insurance 
commissioner.  We  are  satisfied  that  tbe  con- 
clusions there  reached  are  correct,  and  sus- 
tained bv  numerous  decisions  of  the  highest 
courts  of  the  country,  some  of  which  were 
iliere  cited. 

The  application  of  the  views  there  expressed 
is,  we  thmk,  decisive  against  the  validity  of 
the  rule  under  consideration.  The  language 
of  tbe  statute  (Sanborn  &  Berrvman.  Anno. 
Stat.  §  14096)  is  very  general,  and  goes  to  the 
extent  of  authorizing  the  state  board  of  health 
'*to  make  such  rules  and  regulations  and  to 
take  such  measures  as  may,  in  its  judgment, 
be  necessary  for  the  protection  of  the  people 
of  the  state  from  Asiatic  cholera  or  other  dan- 

§erou8  contagious  disease,  and  by  §  1409d  it  is 
eclared  tbat  "the  term  ^dangerous  contagious 
diseases/"  as  used  in  tbe  act,  "shall  be  con- 
strued and  understood  to  mean  such  diseases 
as  the  state  board  of  health  shall  designate  as 
contagious  and  dangerous  to  the  public  health." 
Tbe  provisions  of  the  statute  import  and  in- 
clude an  absolute  delegation  of  tbe  legislative 
po"ver  over  the  entire  subject  here  involved, 
and  this,  too,  without  any  previous  legislative 
provision  for  compulsory  vaccination,  or  as  a 
condition  of  enrollment  of  children  of  proper 
school  age  as  pupils  in  the  public  school,  or  of 
tbeir  right  to  attend  such  schools.  Without 
any  other  legislative  authority  than  the  right 
thus  conferred,  the  state  board  of  health  as- 
sumed the  power  so  far  to  control  tbe  public 
schools  of  the  state  as  to  require  "the  proper 
school  authorities  in  their  respective  localities 
to  enter  the  rule  in  question."  It  cannot  be 
doubted  but  that  under  appropriate  general 
provisions  of  law,  in  relation  to  the  prevention 
and  suppression  of  dangerous  and  contagious 
diseases,  authority  may  be  conferred  by  the 
legislature  upon  the  state  board  of  health  or 
local  boards  to  make  reasonable  rules  and 
regulations  for  carrying  into  effect  such  gen- 
eral provisions,  which  will  be  valid,  and  may 
be  enforced  accordingly.  The  making  of  such 
rules  and  regulations  is  an  administrative  func- 
tion, and  not  a  legislative  power,  but  there 
must  first  be  some  substantive  provision  of 
law  to  be  administered  and  carried  into  effect. 
The  true  test  and  distinction  whether  a  power 
is  strictly  legislative,  or  whether  it  is  admin- 
istrative, and  merely  relates  to  the  execution 
of  the  sUtute  law,  "is  between  the  delegation 
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of  power  to  make  the  law,  which  necessarily 
involves  a  discretion  as  to  what  it  shall  be, 
and  conferring  authority  or  discretion  as  to  its 
execution,  to  be  exercised  under  and  in  pursu- 
ance of  the  law."  The  first  cannot  be  done. 
To  the  latter,  no  valid  objection  can  be  made. 
Per  Ranney,  J.,  in  Cincinnati,  W.  dk  Z.  R.  Co. 
V.  Clinton  County  Comr»,  1  Ohio  8t.  88.  The 
same  conclusions  substantially  were  reached 
in  Field  v.  Clark,  148  U.  S.  650,  681,  694,  86 
L.  ed.  294.  805,  810.  Where  an  act  is  clothed 
with  all  the  forms  of  law,  and  is  complete  in 
and  of  itself,  it  may  be  provided  that  it  shall 
become  operative  only  upon  some  certain  act 
or  event,  or,  in  like  manner,  that  its  operation 
shall  be  suspended;  and  tbe  fact  of  such  act 
or  event,  in  either  case,  may  be  made  to  de- 
pend upon  the  ascertainment  of  it  by  some 
other  department,  body,  or  officer,  which  is 
essentially  an  administrative  act.  There  need 
therefore  be  no  delay  or  embarrassment  .in 
such  cases,  as  the  legislature  may  easilv  so 
formulate  the  act  as  to  adapt  it,  and  make  it 
operative  upon  any  contingency  or  emergency. 
Lock^s  Appeal,  72  Pa.  491-498,  13  Am.  Rep. 
716:  Moere  v.  Reading,  21  Pa.  202;  People, 
Blanding^  v.  Burr,  13  Cal.  858.  In  the  pres- 
ent instance  neither  method  of  legislation  was 
adopted,  and  the  fatal  vice  of  the  rule,  in  our 
judgment,  is  that  there  was  no  precedent  or 
existing  law  under  which  it  could  be  framed 
and  adopted  as  an  adjunct,  or  act  of  adminis- 
trative authoritv,  to  effectuate  its  purposes  and 
carry  it  into  effect.  School  Directors  v.  Breen, 
60  111.  App.  201.  The  cases  of  Abeel  v.  Clark^ 
84  Cal.  226.  and  BiMell  v.  Datieon,  65  Conn. 
188,  29  L.  R.  A.  251,  were  sustained  by  ample 
legislative  authority.  In  the  case  of  Duffleld 
V.  William^port  School  Di§t.  162  Pa.  476,  25  L. 
R.  A.  152,  the  authority  to  exclude  from  the 
schools  those  who  had  not  been  vaccinated 
rested  upon  an  ordinance  of  the  city,  but 
whether  there  was  precedent  legislative  author- 
ity does  not  appear.  The  making  of  such  rules 
and  regulations,  to  carry  into  eueci  the  provi- 
sions of  an  act  of  strictly  legislative  authority, 
as  was  said  in  Re  Grioer,  16  Wis.  428,  "no 
more  partakes  of  legislative  power  than  that 
discrctionaiv  authority  intrusted  to  every  de- 
partment of  the  government  in  a  variety  of 
cases.  This  practice  of  giving  discretionary 
power  to  other  departments  or  agencies,  who 
were  intrusted  with  the  duty  of  carrying  into 
effect  some  general  provisions  of  law,  had  its 
origin  at  the  adoption  of  the  Constitution,  and 
in  the  action  of  the  first  Congress  under  it,  as 
the  Federal  legislation  abundantly  shows. 
.  .  .  But  a  distinction  must  be  made  of 
'those  important  subjects  which  must  be  en- 
tirely regulated  by  the  legislature  itself,  from 
those  of  less  interest  in  which  a  general  provi- 
sion may  be  made.'  .  .  .  The  line  has  not 
been  exactly  drawn  which  separates  those  im- 
portant subjects,  which  must  be  entirely  reg- 
ulate by  the  legislature  itself,  from  those  of 
less  interest,  in  which  a  general  provision  may 
be  made,  and  power  given  to  those  who  are  to 
act  under  such  generd  provision  to  fill  up  the 
details."  It  not  unfrequentlv  occura  that  pro- 
visions are  found  in  legislative  enactments 
which  miffht  well  have  l^n  determined  and 
regulated  Dy  some  board  or  body  having  ad- 
ministrative powers,  but  it  is  safe  tp-guty,  we. 
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think,  that  where  the  provision  in  question 
lies  strictly  and  solely  within  the  domain  of 
legislative  authority,  in  all  such  cases  there 
can  be  no  delegation  of  the  power  to  enact  it. 
Our  conclusion  is  that  the  rule  under  considera- 
tion could  be  made  operative  only  as  an  act  of 
legislative  power,  ana  it  does  not  come  within 
the  domain  of  the  power  to  make  rules  and 
regulations  in  aid  or  execution  of  some  general 
statutory  provision.  This  view  is  illustrated  by 
reference  to  certain  of  the  general  provisions 
contained  in  g  14096,  yet  of  a  sufficiently  definite 
character,  so  that  the  state  board  of  health,  as 
an  administrative  body,  might  be  authorized 
to  adopt  reasonable  rules  and  regulations  to 
carry  them  into  effect.  As  to  the  matter  of  in- 
spections authorized  by  the  act,  to  ascertain 
the  presence  of  the  infection  of  Asiatic  cholera 
or  other  dangerous  and  contagious  diseases, 
and  the  power  conferred  on  the  inspector  to 
enter  any  building,  vessel,  railway  car,  etc.,  as 
well  as  the  quarantine  authorized  by  §  1409, 
the  power  of  the  state  board  of  health  to  make 
appropriate  rules  and  regulations  to  effectuate 
the  general  purposes  thus  declared  would  seem 
to  be  free  from  doubt.  Hurst  v.  Warner,  102 
Hich.  288.  26  L.  R  A.  484;  Train  v.  Boston 
JHsinfeeiing  Co.  144  Mass.  62d-581,  59  Am. 
Rep.  118;  iVtfw  York  Health  Department  v.  Knoll, 
70N.Y.  685. 

2.  The  circuit  court  held  that  the  rule  in 
question  was  unreasonable  and  therefore  void; 
and,  had  the  state  board  of  health  possessed 
the  power  to  make  the  rule,  we  agree  it  would 
have  been  void  for  that  reason.  The  rule  was 
an  unreasonable  and  extraordinary  one,  and 
serves  to  enforce  the  importance  and  necessity 
of  a  strict  adherence  to  constitutional  law; 
that  the  power  to  make  the  law  cannot  be 
delegated  to  any  board  or  body  not  directly 
responsible  to  the  people.  When  the  rule  in  its 
original  form  was  adopted,  there  was  no  epi- 
demic of  smallpox  existing  in  the  state,  but 
there  were  a  few  cases  scattered  throughout 
the  state.  There  had  been  but  one  case  in 
Beloit,  which  had  been  properly  quarantined; 
and  when  the  substituted  rule  was  adopted,  in 
June,  1894,  as  well  as  when  this  proceeding 
was  instituted,  there  was  no  epidemic  of  small- 
pox in  or  near  the  city  of  Beloit,  or  approach- 
ing it,  and  the  defendant  board  of  education 
had  no  belief  or  apprehension  that  it  was  prev- 
alent in  Beloit  or  approaching  it.  None  of  the 
relator's  children  had  been  exposed  to  it,  or 
varioloid,  and  there  was  no  immediate  neces- 
Bity  for  the  rule  requiring  scholars  to  be  vacci- 
nated. All  these  facts  are  established  by  the 
findings  of  the  court,  the  correctness  of  which 
was  not  questioned  at  the  argument;  and  yet, 
by  an  arbitrary  rule,  as  by  a  single  stroke  of 
the  pen,  every  child  of  school  age,  throughout 
the  entire  state,  that  had  not  been  vaccinated, 
was  excluded  from  the  common  schools,  and 
forbidden  to  be  enrolled  as  a  pupil,  or  to  at- 
tend school,  without  a  certificate  of  successful 
vaccination  from  a  reputable  physician,  or,  in 
lieu  thereof,  a  certificate  showing  that  such 
child  had  been  vaccinated  twice  within  a  period 
of  three  months  next  preceding  its  application 
for  admission.  There  must  be,  at  least,  cir- 
cumstances apparently  rendering  such  a  rule 
or  regulation  necessary  for  the  preservation  of 
the  public  health.  It  would  be  a  very  extra- 
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ordinary  condition  that  would  justify  such  a 
sweeping  and  far-reaching  exercise  of  the  power 
to  make  a  rule  of  the  character  of  the  one  in 
question  either  lustifiable  or  proper,  as  the 
statute  provides  for  making  rules  and  regula- 
tions of  local  application  only.  Whether  rules 
and  regulations  framed  by  an  administrative 
body  are  reasonable  or  not  is  a  question  that 
may  be  determined  In  the  courts,  and,  were 
there  no  other  question  in  regard  to  the  valid- 
ity of  this  rule,  we  should  feel  compelled  to 
declare  it  void  as  unreasonable  and  unneces- 
sary. Kosciusko  V.  Slomberg^  168  Miss.  469. 12 
L.  R  A.  528;  Be  Smith,  146  N.  T.  65. 28  L.  R, 
A.  820;  School  Directors  v.  Breen,  60  111.  App. 
201-208. 

The  question  as  to  the  validity  of  legislation 
making  vaccination  of  children  atteodincr 
school  compulsory  is  not  presented  by  the 
record,  and  in  respect  to  it  we  express  no 
opinion.  Two  of  the  relator's  children,  affected 
by  the  rule  of  exclusion,  are  within  the  age 
prescribed  for  compulsory  education  of  chil- 
dren by  chapter  187,  Wis.  Laws  1891,  but.  as 
this  obj[ection  may  lie  obviated  by  subsequent 
legislation,  there  is  no  occasion  now  to  express 
any  opinion  in  respect  to  it. 

It  follows  from  these  views  that  the  judg- 
ment of  the  circuit  court  is  correct. 

T/ie  judgment  of  the  Circuit  Court  is  affirmed. 


BADGER  PAPER  COMPANY,  Appt.. 

V. 

David  S.  ROSE  et  al.,  Bespts. 
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1.   A  corporation  may  become  liable 
on  a  contract  made  in  its  name  and  on 

its  behalf  after  Its  articles  of  aasociauon  are 
recorded,  under  Rev.  Stat,  i  1772,  providing  that 
it  shall  have  no  lefral  existenoe  **until  such  arti- 
cles he  so  left  for  record." 
8«  A  contract  subscribinif  '*for  the  cap- 
ital •took  of  a  .corporation  to  be  or- 
ipanised**  does  not  constitute  the  subecril)er8 
stockholders  within  the  provisions  of  Rev.  Stat. 
fi  1773.  making  stockholders  'then  existing"  per- 
sonally liable  on  obligations  of  the  corporation 
incurred  before  one  half  of  its  capital  stock  had 
been  subscribed,  and  they  are  not  made  liable  by 
the  fact  that  they  subsequently  become  in  fact 
stockholders  and  that  the  corporation  thereafter 
has  the  benefit  of  the  transaction  io  which  the 
obligation  was  create  1. 

(February  2. 1807.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  County 
in  favor  of  defendants  in  an  action  brought  to 
enforce  defendant's  liability  as  subscribers  to 
the  stock  of  a  corporation  for  the  contract 
price  of  materials  furnished  to  iU    Affirmed. 

Statement  by  Marehall*  J.: 
Prior  to  the  1st  day  of  September,  1898.  in 
contemplation  of  organizing  a  corporation  to 


NoTB.— As  to  personal  liability  as  partners  of 
members  of  a  defective  corporation,  see  note  to 
Rutherford  v.  Hill  (Or.)  17  L.  BrA.  548.      t 
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publish  a  Democratic  moraiDg  Dewspaper 
in  the  city  of  Milwaukee,  a  Bubflcription  list 
was  circulated  for  the  ptirpose  of  obtainiDg 

-  lignen  thereto,  of  persoua  who  were  wilHog 
to  take  stock  in  such  an  enterprise.  The  sub- 
scription paper  was  headed  as  follows:  "We, 
the  subscribers,  do  hereby  subscribe  for  the 
capital  stock  of  a  corporation  to  be  organized 
under  the  laws  of  Wisconsin,  to  own  and 
operate  and  publish  a  Democratic  morning 
newspaper  in  the  city  of  Milwaukee.  Our 
said  subscriptions  to  be  paid  as  follows,  to  wit, 
35  per  cent  at  the  time  of  the  organization  of 
said  corporation  upon  call  of  the  treasurer, 
and  the  remaining  75  per  cent  in  instalments, 
as  the  same  may  be  called  upon  assessment 
levied  by  the  board  of  directors."  All  the  de- 
fendants signed  such  subscription  list  prior  to, 
or  soon  after,  the  1st  day  of  September,  1898. 
For  some  time  prior  to  such  date  Clarence  L. 
Clark  operated  a  publishing  establishment  at 
the  city  of  Madison,  Wisconsin  and  there  pub- 
isbed  a  Democratic  newspaper  called  the  '*Mad- 
ison  Times."  It  was  in  contemplation  that  the 
plant  would  be  removed  to  Milwaukee,  and 
sold  to  the  proposed  corporation.  Pursuant  to 
such  scheme,  articles  oi  organization  of  a  cor- 
poration were  duly  prepared,  according  to  the 
laws  of  this  state  on  the  subject  of  the  organi- 
zation of  corporations,  the  original  of  which 
was  filed  and  recorded  in  the  office  of  the 
register  of  deeds  for  Milwaukee  county,  Wis- 
consin, on  the  5th  day  of  September,  1898, 
and  a  properly' verified  copy  thereof  was  duly 
filed  in  the  office  of  the  secretary  of  state. 
Clarence  L.  Clark  was  one  of  the  chief  pro- 
moters of  the  enterprise,  and  one  of  the  signers 
of  the  articles  of  prganization.  About  the 
time  such  articles  were  filed  Clark  removed 
the  aforesaid  newspaper  plant  from  Madison, 
Wisconsin,  to  Milwaukee,  and  there  rented 
rooms  and  fitted  the  same  up  ready  for  the  use 
of  the  corporation.  All  of  the  business  of 
mskiog  such  removal,  renting  rooms,  and 
filling  op  the  plant  in  Milwaukee,  ready  for 
operations,  was  conducted  by  Clark,  up  to  the 
meeting  for  the  purpose  of  perfecting  the 
organization  of  such  corporation,  hereafter 
mentioned.  On  the  27th  day  of  September, 
1893,  pursuant  to  a  request  made  by  Clark,  as 
manager  of  the  corporation,  H.  A.  Frambach, 
on  behalf  of  plaintiff,  visited  Milwaukee,  and 
there  contracted  to  sell  to  the  Times  Printing 
Company  a  quantity  of  paper  for  the  use  of 
iuch  company.  The  business  was  done  with 
Clark,  who  assumed  to  act  for  the  corporation. 
He  told  plaintiff's  agent  that  the  company  was 
incorporated,  and  to  bill  the  paper  to  it. 
Thereafter,  pursuant  to  the  contract,  the 
paper  was  sent  to  the  Times  Printing  Com- 
pany, and  after  the  6th  day  of  October,  1898, 
the  same  was  used  by  the  corporation  in  the 
conduct  of  its  business,  but  without  notice  on 
the  part  of  the  directors  of  the  corporation,  or 
any  of  the  defendants,  that  anyone  was  in- 
debted to  plaintiff  therefor.  On  the  6th  day 
of, October  mentioned  the  persons  who  had 

,  signed  the  subscription  paper,  including  de- 
fendants, convened  for  the  purpose  of  organ- 
izing the  corporation.  Such  subscription 
paper  was  then  presented,  and  the  signers 
participated  in  the  organization,  which  was 
then  and  there  completed,  Clark  being  chosen 
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manager.  Thereafter,  under  the  directions  of 
Clark,  the  paper  theretofore  purchased  was 
used.  Clark  subscribed  for  $40,000  of  the 
stock,  and  turned  over  to  the  corporation  the 
newspaper  plant  theretofore  fitted  up  by  him  as 
aforesaid,  and  all  material  on  hand,  with  the 
good  will  of  the  Madison  Times  and  its  sub- 
scription list,  also  the  franchise  of  the  United 
Press  Association,  in  payment  of  such  sub- 
scription. This  action  was  brought  against 
the  defendants  as  stockholders,  under  the 
statute  which  provides  that  if  any  corporation 
contracts  debts  before  half  its  stock  is  sub- 
scribed for.  and  20  per  cent  thereof  paid  in, 
its  stockholders  then  existing  shall  be  person- 
ally liable  for  such  debts.  On  the  trial  the 
facts  above  set  forth  appeared  by  the  evidence 
uncontroverted,  whereupon  the  court,  on 
motion,  directed  a  verdict  in  favor  of  the  de- 
fendants, to  which  plaintiff  excepted.  Judg- 
ment was  entered  pursuant  to  such  verdict, 
from  which  plaintiff  appealed. 

Jfr.  NathaAiel  S.  Robinson,  for  appel- 
lant: 

The  corporation  ratified  this  contract,  conse- 
quently it  is  the  obligation  of  the  corporation, 
whether  Clark  originally  had  authority  to  act 
as  business  manager  or  not. 

Buffington  v.  Bardtm,  80  Wis.  685;  Pratt  v. 
OahkoBh  Maieh  Co.  89  Wis.  406. 

A  contract  can  be  ratified  by  a  corporation 
in  any  way  and  by  any  authority  by  which 
the  contract  could  have  been  originally  made, 
and  a  subsequent  ratification  is  equivalent  to 
a  prior  authority. 

Story.  Agency,  239,  244,  249;  Orape  Sugar 
d  V.  Jffg,  Co.  V.  Small,  40  Md.  895;  Paxton 
Cattle  Co.  V.  First  Nat.  Bank,  21  Neb.  645,  59 
Am.  Rep.  852:  BalUton  Spa  Bank  v.  Marine 
Bank,  16  Wis.  188;  Kiekland  v.  Menaeha 
Wooden  Ware  Co.  68  Wis.  84,  60  Am.  Rep. 
881:  Cook,  Stock  &  Stockholders.  721. 

The  same  power  which  can  make  a  contract 
can  render  a  prior  contract  binding  by  ratifica- 
tion. 

Mound  City  Mut.  L.  Ine.  Co.  v.  Hutk,  49 
Ala.  529:  WhiUhead^.WeUe,  29  Ark,  99;  Pal- 
mers. Cheney,  85  Iowa,  281;  Pratt  y.  Oahkosh 
Match  Co.  89  Wis.  406;  Mechem.  Agency,  75. 

An  agent,  by  being  made  business  manager 
of  a  corporation,  may  ratify  a  contract  made 
without  authority  by  himself,  even  prior  to 
the  formation  of  the  corporation. 

Bufflngton  v.  Bardon,  80  Wis.  685. 

All  persons  who  assume  to  act  as  a  corpora- 
tion, without  complying  with  the  requirements 
of  the  statute,  both  in  regard  to  filing  and  re- 
cording the  articles,  and  in  regard  to  subscrib- 
ing and  paying  for  the  requisiie  amount  of  the 
capital  stock,  are  liable  exactly  as  though  they 
were  copartners. 

Pettis  V.  Atkins,  60  111.  454;  HiU  v.  Beach, 
12  N.  J.  Eq.  81;  Sheren  ▼.  Mendenhall,  28 
Minn.  92. 

Our  statute  is  merel;^^  declarative  of  or  sup- 
plemental to  the  liability  which  would  exist 
without  any  statute. 

Wechnelbero  v.  Flour  City  Nat.  Bank,  64 
Fed.  Rep.  90.  26  L.R.  A.  470. 

If  a  corporation  uses  Iproperty  purchased 
without  authority  by  a  promoter,  and  obtains 
the  benefit  of  it,  it  will  be  liable  for  ^^/^fftjp 
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BODable  Talue  of  tbe  property  od  quantum 
meruit,  although  recovery  cannot  be  bad  on 
the  contract. 

lie  Empress  Engineering  Co.  48  L.  T.  N.  8. 
742;  Re  Dale  B.  Plant  Limited,  61  L.  T.  N.  B. 
206:  Wilson  t.  Kings  County  Elev,  B.  Co.  114 
N.  Y.  487. 

Messrs.  Timlia  Jb'  01ick«iiiaii«  for  re- 
spondents: 

The  statute  is  in  derogation  of  tbe  common 
law,  and  to  be  construed  as  a  penal  stat- 
ute. 

Garrison  v.  Howe,  17  N.  Y.  461;  Oray  v. 
Coffin,  9  Gush.  192;  Diversey  y.  Smith,  108  El. 
878,  42  Am.  Rep.  14;  Kleckner  ▼.  Turk,  45 
Neb.  176;  GabU  v.  MeCune,  26  Mo.  871,  72 
Am.  Dec.  214;  8  Thomp.  Corp.  ^  8018,  and 
cases;  Elair  ▼.  Gray,  104  U.  S.  769,  26  L.  ed. 
922. 

Plaintiff  having  failed  to  show  that  the  cor- 
poration made  any  contract  with  the  plaintiff, 
it  did  not  bring  itself  within  this  statute  at  all. 

Hotchin  V.  -feni.  8Mich.  526;  Tracy -v.  Guth- 
rie County  Agri.  Soe.  47  Iowa,  27. 

The  appropriation  of  what  one  has  a  right 
to  suppose  was  properly  done  creates  no  estop- 
pel, nor  does  it  bind  a  principal. 

Bond  V.  Pontiae,  0.  A  P.  A.  B.  Co.  62  Mich. 
648;  JEtna  Ins,  Co.  v.  Northtoestern  Iron  Co. 
21  Wis.  468;  Ladd  v.  Hildebrant,  27  Wis.  135, 
9  Am.  Rep.  445;  Bufflngton  v.  Bardon,  80  Wis. 
685. 

Had  the  manager  been  an  officer  at  the  time 
he  made  tbe  contract,  and  without  authority 
to  make  the  contract,  he  could  not  himself 
ratify. 

Edwards  y.  Carson  Water  Co.  21  Nev.  469; 
Murray  ▼.  C.  N.  Nelson  Lumber  Go.  148  Mass. 
250. 

Ignorance  of  the  material  facts  on  the  part 
of  the  principal,  whether  such  ignoraoce  arises 
from  want  of  inquiry  by  the  principal  or  from 
neglect  to  ascertain  the  facts,  or  from  other 
causes,  will  render  alleged  ratification  ineffec- 
tual and  invalid. 

Combs  Y.  Scott,  12  Allen,  498;  Bohart  v. 
Obeme,  86  Ean.  284;  Manning  v.  Leland,  158 
Mass.  510;  Yellow  Jacket  Silver  Min.  Go.  v. 
Stevenson,  5  Nev.  224;  Cumberland  Coal  dk  I. 
Co.  V.  Sherman,  20  Md.  117;  Oaks  v.  Cattar- 
augus Water  Go.  50  N.  Y.  8.  R.  922. 

An  agent  cannot  ratify  an  act  done  by  him- 
self or  his  servant  beyond  the  scope  of  the 
agency  so  as  to  bind  the  principal. 

Trudo  V.  Anderson,  10  Mich.  857,  81  Am. 
Dec  795. 

Under  §  1778  no  mere  act  of  ratification 
would  subject  tbe  stockholders  to  the  penalty 
or  liability  therein  fixed  so  as  to  relate  back 
and  make  those  liable  who  were  not  originally 
liable. 

Hardman  y.  Sage,  124  N.  Y.  26;  Allison  v. 
Coal  Creek  db  N.  B.  Goal  Co.  87  Tenn.  60; 
American  Mirror  db  Glcms  Beveling  Go.  v.  Bvfk- 
ley  (Mich.)  2  Det.  L.  N.  693;  Avstin  v.  Ber- 
lin, 13  Colo.  198:  Leu)is  v.  Montgomery,  145 
111.  30;  Winona  Wagon  Go.  y.BuU,  108  Cal.  1; 
Parrott  v.  Colby,  6  Hud,  55.  71  N.  Y.  597; 
Straus  V.  Sage,  5  Misc.  255;  Bailroad  Gazette 
V.  Wherry,  58  Mo.  App.  423;  1  Morawetz, 
Priv.  Corp.  S  550. 

A  stockholder  is  one  who  holds  member- 
ship in  a  joint-stock  company  or  corporation 
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by  reason  of  owning  one  or  more  shares  of 
stock . 

StaU,  White,  v.  Ferris,  42  Conn.  660. 

"Subscriber^'  means  one  who  has  agreed  to  ' 
payfor  stock,  not  one  who  has  paid. 

names  Tunnel  Co,  v.  Sheldon,  9  Dowl.  A 
R.  278, 6  Barn.  &  C.  841. 

When  the  * 'subscriber"  pays  and  receives 
bis  stock  he  becomes  a  stockholder. 

WheeUr  v.  Thayer,  121  Ind.  64. 

An  averment  that  defendant  subscribed  is 
not  sufficient  where  a  statute  provides  for  an 
action  against  a  "shareholder." 
,  Wolf>erhampton  New  Waterworks  Co.  v. 
Hdtcketford,  6  C.  B.  N.  S.  886;  Tracy  v.  Yates, 
18  Barb.  152. 

The  defendants  could  not  be  held  liable  at 
partners.  A  defective  attempt  to  incorporate 
does  not  make  stockholders  liable  as  partners. 

Butherford  y.  HiU,  22  Or.  218.  17  L.  R.  A. 
549;  Harrod  v.  Earner,  82  Wis.  162;  1  Cook. 
Stock  &  Stockholders.  8d  ed.  §§  284,  285; 
Trowbridge  v.  Scudder,  11  Cush.  88;  Fay  v. 
NobU,  7  Cush.  188;  Ward  v.  Brigham,  127 
Mass.  24;  2  Morawetz,  Priv.  Corp.  §  747;  Bitf- 
fington  v.  Bardon,  80  Wis.  685. 

A  subscription  to  tbe  stock  of  the  corpora- 
tion is  a  contract,  and  like  all  contracts  it  re- 
quires two  or  more  parties  and  the  meeting  of 
the  minds  of  the  parties;  in  other  words,  there 
must  be  an  agreement  to  take  by  the  sub- 
scriber and  an  acceptance  or  agreement  to 
give  by  tbe  corporation. 

Red  Wing  Hotel  Go.  v.  Friedrieh,  26  Minn. 
112:  Starrett  v.  Bockland  F.  db  M.  Ins.  Co.  65 
Me.  874;  Buffalo  dtJ.  B.  Co.  v.  Clark,  22  Hun, 
859;  1  Thomp.  Corp.  g  1179,  and  cases  in  note 
4;  Security  State  Bank  v.  Bnine,  81  Neb.  517. 

A  conditional  subscriber  is  not  a  stockholder 
or  member  of  a  corporation  until  after  the  con- 
dition is  performed. 

Chase  V.  Sycamore  d  C.  B.  Co.  88  HI.  215;  1 
Thomp.  Corp.  §§  1157,  1175. 

Marshall*  J.,  delivered  the  opinion  of  the 
court: 

The  first  question  to  be  determined  is,  To 
whom  did  plaintiff  contract  to  sell  the  paper? 
In  determining  that  question,  the  date  when 
the  Times  Printing  Company  became  a  cor- 
poration competent  to  contract,  as  such,  is 
important.  Section  1772,  Rev.  Stat.,  provides 
that  the  articles  of  organization,  or  a  verified 
copy  thereof,  '^shall  be  recorded  by  the  regis- 
ter of  deeds  of  the  county  in  which  such  cor- 
poration is  located;  and  no  corporation  shall, 
until  such  articles  be  so  left  for  record,  have 
legal  existence."  Seciion  1778,  Rev.  Stat., 
provides  that,  * 'until  the  directors  or  trustees 
shall  be  elected,  the  signers  of  the  articles  of 
organization  shall  have  direction  of  the  affairs 
of  the  corporation,"  and  that  **no  such  cor- 
poration shall  transact  business  with  any  others 
than  its  members,  until  at  least  one  half  of  its 
capital  shall  have  been  duly  subscribed,  and 
at  least  20  per  centum  thereof  actually  paid  in; 
and  if  any  obligation  shall  be  contracted  in 
violation  hereof,  the  corporation  offending 
shall  have  no  right  of  action  thereon;  but  the 
stockholders  then  existing  of  such  corporation 
shall  be  personally  liable  upon  the  same.*'  It 
is  hardly  possible  that  one  can  misunderstand 
the  plain  meaning  of  these  provisions.   Clearly, 
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the  Times  PrintiDg  CompaDy  becnme  a  cor- 
pormtioD  on  the  5th  day  of  September,  1898, 
the  day  the  articles  of  organization  were  filed 
for  record  in  the  office  of  the  register  of  deeds 
for  Milwaukee  county.  From  that  day  till 
October  6,  1898,  the' signers  of  the  articles, 
D.  S  Rose,  Clarence  L.  Clark,  and  Peter  Mul- 
bolland,  had  lawful  authority  to  manage  its 
affairs.  During  that  time  it  was  capable  of 
oontractiug  obligations  in  its  corporate  ca- 
pacity, subject  to  the  statutory  disability  re- 
specting the  enforcement  of  the  same,  but 
liable,  nevertheless,  thereon,  and  its  stock- 
holders existing  at  the  time  of  the  making 
thereof  personally  liable  as  well.  It  follows 
that  the  Times  Printing  Company,  as  a  cor- 
poration, had  lawful  authority  on  the  27th 
day  of  September,  1893,  to  contract  with  plain- 
tiff for  the  paper.  On  that  day  its  agent  testifies 
that  he  sold  the  paper  to  such  corporation,  and 
with  knowledge  that,  though  incorporated,  it 
bad  not  been  organized.  The  evidence  clearly 
shows  that,  prior  to  that  time,  and  thereafter, 
till  the  6th  day  of  October,  1898,  the  signers 
of  the  articles  of  organization,  represented  by 
Clark  as  manager,  were  active  in  promoting 
the  corporate  enterprise,  and  preparing  to 
publish  the  paper  as  soon  as  the  organization  of 
the  corporation  could  be  perfected,  and  that  the 
material  in  question  was  contracted  for  in  fur- 
therance of  the  general  plan  in  which  the  cor- 
porators were  engaged.  The  question  of 
ratification  was  argued  at  considerable  length 
by  counsel  to  show  that  the  obligation  to  pay 
for  the  paper  became  the  contract  of  the  cor- 
poration by  ratification  subsequent  to  its  organ- 
ization, though  it  was  not  claimed  that  there 
was  any  act  of  ratification  other  than  by  using 
the  paper;  but,  in  our  view  of  the  case,  no 
ratification  was  necessary  to  make  the  contract 
with  the  plaintiff  that  of  the  corporation. 
But,  conceding  that  there  was  a  ratification, 
as  claimed,  it  was  of  a  contract  theretofore 
made,  in  the  name  of  and  for  the  benefit  of  an 
existing  corporation,  by  one  who  assumed  to 
act  as  its  manager;  hence  such  ratification 
would  relate  back  to  September  21,  1898. 
Ratification  presumes  power  on  the  part  of 
the  ratifier  to  have  made  the  contract  in  the 
first  instance.  Me  Arthur  v.  Times  Printing 
Co,  48  Minn.  819.  Counsel  for  appellant  seeks 
to  make  the  contract  that  of  the  corporation 
upon  the  theory  of  adoption,  instead  of  ratifi- 
cation, strictly  so  called.  There  is  abundance 
of  authority  to  support  such  doctrine  when 
applied  to  contracts  for  the  benefit  of  projected 
corporations.  McArthur  v.  Times  Printing 
Co,  48  Minn.  819;  Pittsburg  dk  T.  Copper  Min. 
Co,  V.  Quintrell,  91  Tenn.  «98;  Thomp.  Corp. 
g  5822.  But  the  better  view  is  that  the  corpo- 
ration does  not  become  liable  after  its  creation, 
by  '^ratification,"  as  the  term  is  ordinarily  un- 
derstood, because  ratification,  as  stated,  pre- 
sumes ability  to  contract  at  the  time  the 
uDauthorized  contract  was  made.  Where  there 
Sa  no  corporation  in  fact  there  cannot  be  any 
aj^nt;  hence  the  liability  which  the  corpora- 
tion incurs  by  adopting  a  contract  made  for 
its  benefit  beiore  it  had  legal  existence  does 
Dot  relate  back  to  the  unauthorized  act,  and 
make  a  contract  as  of  that  date,  but  the  con- 
tract dates  from  the  adoption  of  such  act 
{Pratt  V.  Os/ikosh  MaUh  Co,  89  Wis.  406), 
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though  no  such  case  is  f)resented  here.  When 
the  obligation  in  question  was  incurred,  the 
corporation  was  in  existence.  Clark  and  his 
assistants  had  absolute  control  of  its  affairs. 
The  contract  was  made  with  the  corporation 
through  Clark,  acting  as  its  manager.  It  was 
within  the  scope  of  the  business  which  the 
corporation  was  organized  to  conduct;  hence 
whether  Clark  origmally  had  authority  to  act 
from  his  associates  or  not,  or  whether  the  cor- 
poration became  liable  by  subsequent  ratifica- 
tion, such  liability  dates  from  the  27th  day  of 
September,  1898.  The  foregoing  renders  it 
unnecessary  to  spend  time  considering  whether 
there  was  a  ratification  by  the  corporaion  or 
not,  in  respect  to  which  counsel  for  both  sides 
argued  at  considerable  length  in  the  briefs. 

The  only  remaining  question  is,  Were  the 
defendants  stockholders  of  the  corporation  at 
the  time  the  contract  was  made?  It  is  alleged, 
in  effect,  that  they  were  such  stockholders, 
and  on  that  the  case  turns.  On  the  subject  of 
when  a  person  may  be  said  to  be  a  stockholder 
in  a  corporation  there  is  some  conflict  of  opin- 
ion, but  it  is  nowhere  held  that  one  can  become 
such  without  being  the  owner  or  holder  of 
stock  or  a  subscriber  therefor.  If  the  defend- 
ants were  stockholders,  they  were  such  bv 
virtue  of  having  merely  si^ed  a  paper  which 
bound  them  to  take  stock  in  a  corporation  to 
be  formed.  To  be  sure,  the  paper  signed  is 
in  the  form  of  a  present  subscription  for  stock, 
but  all,  or  nearly  all,  the  signers  subscribed 
before  the  articles  of  organization  were  filed. 
All  signed  long  before  there  was  any  corporate 
organization,  and  the  paper  expressly  states 
that  the  subscribers  subscribed  for  stock  in  a 
corporation  to  be  formed.  At  most,  it  can 
only  be  said  to  have  constituted  an  agreement 
to  take  stock.  The  mere  signing  of  the  paper 
did  not  make  the  signers  stockholders.  Much 
learning  has  been  displayed  respecting  this 
subject  by  the  text- writers,  and  many  abjudi- 
cations exist  in  the  courts  of  this  country  re- 
specting just  what  the  status  is  of  a  mA^  signer 
to  such  a  subscription  paper  under  such  cir- 
cumstances. The  subject  is  treated  in  article 
21  of  Thompson's  Commentarv  on  the  Law  of 
Corporations,  under  the  title  *'^he  Contract  of 
Subscription,"  commencing  with  §  1186.  But 
all  the  authorities  substantially  agree  that, 
until  the  subscription  paper  has  been  presented 
to  the  corporation  and  assented  to  by  it,  the 
signers  are  not  stockholders.  In  Minneapolis 
Threshing  Mach.  Co.  v.  Dams,  40  Minn.  110, 
8  L.  R.  A.  796,  the  character  of  such  a  sub- 
scription paper  was  considered,  and  the  con- 
clusion reached  that  it  was  a  binding  contract 
between  the  subscribers  to  take  stock  and  to 
pay  therefor  according  to  their  respective  sub- 
scriptions, and  hence  that  they  became  stock- 
holders at  the  instant  such  subscriptions 
were  accepted  by  the  corporation.  Says  Mr. 
Justice  StODe  on  the  same  subject,  in  Knox 
V.  Childersburg  Land  Co.  86  Ala.  180:  ''Such 
an  agreement  .  .  .  is  .  .  .  in  no  sense 
a  subscription  of  stock.  Something  more  must 
be  done  before  it  can  be  affirmed  that  the  sub- 
scription is  a  complete  contract."  To  the  same 
effect  are  Athol  Music  Hall  Co,  v.  Carey,  116 
Mass.  478;  Ashuelot  Boot  4k  Shoe  Co,  v.  Hoit, 
56  N.  H.  548;  Buffalo  d  J.  R,  Co,  v.  Oifford, 
87  N.  T.  294.  In  Waterman  on  Private  Cor- 
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poratioDS  (§  177),  it  is  stated,  id  effect,  that  if 
a  number  of  persons  mutual ly  ai^ree  to  become 
stockholders  iu  a  corporation  to  be  formed, 
their  agreement  is  in  the  nature  of  a  continuiug 
offer,  which  offer,  by  acceptance,  consum- 
mates the  contract  of  membership,  and  makes 
the  subscribers  stockholders.  In  McClure  v. 
Peoplf^s  Freight  R.  Co.  90  Pa.  209,  the  form  of 
the  subscription  paper  was  that  of  a  present 
subscription  for  the  stock  of  an  existing  cor- 
poration. The  court  held,  in  effect,  that  the 
subscribers  became  stockholders  from  the  in- 
stant of  the  acceptance  of  a  subscription  by 
the  corporation,  not  before.  In  Buffalo  d  J, 
JR.  Oo.  V.  Oifford,  tupra,  the  form  of  the  sub- 
scription was  as  follows:  "We,  the  under- 
sigDcd,  in  consideration  of,  and  for  tbe  pur- 

Sose  of  becoming  stockholders  in  the  BuffHlo 
;  Jamestown  lUilroad  Company,  do  hereby 
subscribe  and  take  the  number  of  shares,  of 
$100  each  share,  of  the  capital  stock  of  said 
company  set  opposite  our  respective  names, 
and  agree  to  pay  therefor,"  etc.  The  subscrip- 
tions were  obtained  by  one  who  afterwards 
became  a  director  of  the  corporation  so  organ- 
ized. The  subscription  paper  was  delivered 
to  and  accepted  by  the  corporation,  and  the 
subscribers  participated  as  such  in  the  business 
of  the  corx)oration.  The  court  held  that  the 
subscription  was  not  valid  to  make  the  sub- 
scribers stockholders  in  the  first  instance,  but 
that  they  became  such  by  the  acceptance  of 
the  subscription  by  the  corporation.  Decisions 
along  this  line  could  be  multiplied  at  great 
length,  but  suffice  it  to  say  that  no  well-con- 
sidered case  can  be  found  which  holds  that  a 
mere  agreement  to  subscribe  for,  or  a  subscrip- 
tion to,  the  stock  of  a  corporation  to  be  formed, 
will  constitute  the  subscribers  stockholders, 
and  as  all  of  the  defendants  were  so  circum- 
stanced September  27,  1893.  they  were  not 
stockholders  existing  at  the  date  the  contract 
was  made,  upon  which  this  action  depends, 
hence  not  liable  thereon  under  the  provisions 
of  §  1778.  Rev.  Stat. 
The  judgment  of  the  dreuU  Court  U  affirmed. 


A.  B.  GEILPUSS,  Receiver,  etc.,  of  the  Com- 
mercial  Bank  of  Milwaukee,  Bespt., 
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1.  So-ealled  storagr®  warranto  issmed 
f>y  a  Aimace  company  which  is  not  in  the 
warehousinir  or  storage  busiDess  for  pig  Iron  in 
its  yard  do  not  oonstitute  negotiable  warehouse 
oertlfloates,  although  they  are  in  the  usual  form 
thereof. 

8.  Bona  fides  does  not  aTail  a  pledipee 
in  the  absence  of  delivery  or  poesessioo,  either 
actual  or  constructive. 

8.  Constructive  dellTery  which  will 
sustain  a  pled^^e  of  pi^r  it^n  in  tbe  yard  of 
a  furnace  company  is  not  made  by  the  indorse- 
ment and  delivery  of  storage  warrants  which  are 
not  in  fact  warehouse  receipts  issued  by  the  fur- 
nace company  which  oontiuues  in  poeseesion,  car- 


NOTB.— As  to  the  pledge  of  warehouse  receipts  or 
warrants,  see  also  Conrad  v.  Fisher  (Mo.)  8  L.  R.  A. 
U7,  and  WiUets  v.  Hatch  (N.  Y.)  17  L.  B.  A.  188. 
87  L.  R.  A. 
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rylng  on  business,  selling  the  property,  and  8ut>. 
stituting  other  property  in  its  place,  without  any 
interference  or  inquiries  by  tbe  pledgee,  or  any 
notice  that  the  latter  holds  any  certificates  in 
pledge,  or  claims  any  interest  in  the  iron. 

(February  23, 1807J 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Milwaukee  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful  levy 
upon  certain  property  as  belonging  to  the 
Douglas  Furnace  Companv  which  was  alleged 
to  belong  to  plaintiff's  assignee.    Reversed. 

Statement  by  Winslow,  J.: 

This  is  an  action  to  recover  the  value  of  10,  - 
800  tons  of  pig  iron  levied  on  by  the  sherilT  of 
Mercer  county.  Pennsylvania,  on  the  19ih  day 
of  July,  1898,  upon  an  execution  issued  out  of 
the  court  of  common  pleas  of  Mercer  county, 
Pennsylvania,  upon  a  judgment  in  favor  of 
Price  McKinney,  receiver  of  Corripan.  Ives,  <& 
Co. ,  for  (178,908,  against  the  Douglas  Furnace 
Companv,  a  corporation  under  the  laws  of  tbe 
state  of  Illinois.  The  title  to  the  iron  is  the  ques- 
tion in  controversy  in  this  case.  The  plaintiff, 
as  assignee  of  the  bank,  claims  a  right  in  this 
iron ,  as  pledgee  of  the  Buffalo  Minin  g  Company, 
a  Wisconsin  corporation,  and  of  Ferdinand 
Schlesinger,  to  secure  certain  loans  made  by 
the  bank  to  the  Buffalo  Mining  Company  and 
to  Schlesinger.  Tbe  defendants,  who  are  mem- 
bers of  the  firm  of  Corrigan,  Ives,  <&  Co.,  justi* 
fied  the  seizure  and  subsequent  sale  of  the  iron 
under  the  said  execution  against  the  Douglas 
Furnace  Company,  on  the  ground  that  the  at- 
tempted transfer  or  pledge  of  the  same  was 
fraudulent  and  void  as  against  creditors  of  the 
Douglas  Furnace  Company. 

The  action  was  tried  by  the  court,  without 
Jury,  and  the  facts  developed  upon  the  trial 
were  substantial  I  v  as  follows: 

In  the  year  1898  the  Buffalo  Mining  Com- 
pany was  a  mining  corporation,  engaged  in 
mining  iron  ore  in  the  northern  peninsula  of 
Michigan,  and  was  a  lessee  of  the  Buffalo  mine 
and  a  number  of  others.  At  the  same  time, 
the  Doue:las  Furnace  Company  was  an  Illinois 
corporation,  engaged  in  smelting  iron  ore  and 
manufacturing  pig  iron  in  Mercer  county, 
Pennsylvania,  where  it  owned  three  furnaces 
near  Sharpsville  and  Sharon,  in  said  county, 
which  furnaces  were  known  as  the  Sharpsville, 
Douglas,  and  Sharon  furnaces  respectively. 
For  some  time  prior  to  the  year  1898,  and  up 
to  the  7tb  day  of  July  in  that  year,  the  defend- 
ants Coriigan  and  Burke,  with  one  Franklin 
T.  Ives  (who  was  not  served  on,  and  did  not 
appear  in  this  action),  were  copartners,  doing 
business  at  Cleveland,  Ohio,  under  the  firm 
name  of  Corrigan,  Ives,  &  Co.,  and  were  en- 
gaged  in  the  business  of  selling  iron  ore 
and  making  advances  thereon  for  a  commis- 
sion as  factors.  Both  of  the  corporations 
were  under  the  absolute  control  of  Fer- 
dinand Schlesinger,  who  owned  all,  or  nearly 
all,  of  the  stock  in  each  corporation.  Schles- 
inger's  business  was  conducted  at  the  city  of 
Milwaukee.  One  Max  Hirschfeld  was  the  pres- 
ident of  the  Douglas  Furnace  Company,  and 
there  seems  to  have  been  nominally  a  board  of 
directors  of  that   corporation.      Hirschfeld 's 
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place  of  biisioess  was  at  Sharps vllle,  Pennsyl- 
▼ania,  and  be  was  the  actiye  manager  of  the 
furnace  company's  business,  acting  entirely 
under  the  direction  of  Mr.  Bchlesinger.  The 
office  of  the  Buffalo  Mining  Company  seems  to 
have  been  at  Milwaukee,  and  this  corporation 
also,  while  it  nominally  had  officers,  was  ab- 
solutely under  the  control  of  Mr.  Schlesinger, 
and  its  officers  did  bis  bidding.  In  the  early 
part  of  the  year  1898,  both  of  toe  corporations 
were  doing  a  large  business  in  their  respective 
fields,  and  so  was  the  firm  of  Corrigan,  Ives, 
&  Co.  In  February,  1898,  a  contract  was 
made  by  the  Buffalo  Mining  Company  with 
Corrigan,  Ives,  &  Co.,  whereby  the  latter  firm 
made  advances  to  the  Buffalo  Mining  Com- 
pany, and  chartered  vessels  for  the  transporta- 
tion of  its  ore,  and  handled  the  ore  output  of 
the  Buffalo  Mining  Company,  as  factors  upon 
commission.  Thev  were  also  to  collect  the 
proceeds  of  sales  of  ore,  which,  when  collected, 
were  to  be  applied  in  payment  of  the  advances 
made  to  the  mining  company  under  this  con- 
tract. Between  February  1  and  about  the  Ist 
of  July,  1898,  Corrigan,  Ives,  &  Co.  had  re- 
ceived and  handled  from  the  Buffalo  Mining 
Company  ore  amounting  in  yalue  to  between 
|2OO,000  and  $800,000.  and  had  made  a^lvances 
thereon  to  the  Buffalo  Mining  Company 
amounting  to  about  (200,000.  It  appears  that 
Corrigan,  Ives,  &  Co.  did  not  know,  prior  to 
the  month  of  June,  1898,  of  the  relationship  of 
Bchlesinger  to  the  Douglas  Furnace  Company. 
Between  January  1  and  July  18,  1898,  Cor- 
rigan, Ives,  &  Co.  sold  and  delivered  to  said 
Douglas  Furnace  Company  large  quantities  of 
iron  ore,  nearly  all  of  which  came  from  the 
Buffalo  Mining  Company,  upon  which  there 
was  a  balance  owing  on  tlie  18th  of  July,  1893, 
of  $178,908.85,  part  of  which  had  matured, 
and  part  had  not  then  matured.  During  the 
time  from  January  to  July,  1898,  the  Douglas 
Furnace  Company  was  actively  en^ged  in 
smelting  iron  ore,  and  making  pig  iron,  and 
selling  the  same  from  its  furnaces  and  yards 
in  Pennsylvania,  such  pig  iron  being  nearly 
all  made  from  the  ore  of  the  Buffalo  Mining 
Company  sold  to  the  furnace  company  by  Cor- 
rigan, Ives.  &  Co.  During  the  aforesaid  time 
some  70,000  tons  of  pig  iron  were  manufac- 
tured by  the  furnace  company,  and,  on  the 
18lb  of  July  aforesaid,  there  were  left  on  hand 
in  iU  yards  22,000  tons  of  such  pig  iron.  On 
this  18th  day  of  July,  1898,  therefore,  Corri- 
gan, Ives,  &  Co.  had  made  advances  upon  ore  to 
the  Buffalo  Mining  Company  of  about  $200,- 
000;  the  Douglas  Furnace  Company  was  in- 
debted to  Corriean,  Ives.  &-  Co.  in  the  sum  of 
more  than  $178,000,  as  the  purchase  price  of 
ore  sold  to  it;  and  at  the  same  time  the  Doug- 
las Furnace  Company  had  in  its  yards  22,000 
tons  of  pig  iron  manufactured  from  the  ore 
which  bad  been  sold  to  it  by  Corrigan, 
Ives.  &  Co.  In  January,  1898,  Mr.  Scbles- 
inger  became  desirous  of  borrowing  money  for 
his  various  enterprises  of  the  banks  in  the  city 
of  Milwaukee,  by  meaas  of  so-called  * 'storage 
warrants"  upon  the  pig  iron  which  was  accu- 
mulating in  the  furnace  yards  at  Sharps ville. 
On  the  21st  of  January,  be  addressed  a  letter 
to  Mr.  Hirscbfeld,  at  Sharpsville,  as  follows: 
"  I  see  that  quite  an  amount  of  pig  iron  is  ac- 
cnraulaling.  What  do  you  think  of  taking 
87  L.R.  A. 


out  some  storage  warrants  against  such  iron, 
or  could  you,  without  taking  out  storage  war- 
rants, borrow  some  money  on  the  pig  iron  in 
the  yards?  Please  let  me  know  your  sugges- 
tion about  it,  and  it  would  be  very  desirable  if 
you  could  have  the  pig  iron  turned  into  money 
right  along."  Mr.  Hirshfeld  replied  by  letter 
on  the  25th  of  January,  in  which  he  said  that 
the  only  way  of  borrowing  money  on  the  pig 
iron  would  be  by  taking  out  storage  warrants 
through  the  medium  of  a  storage  company, 
but  that  such  a  course  would  he  expensive, 
and  would  require  a  sublease  of  the  iron  yards, 
and  that,  as  he  did  not  need  any  large  amount 
of  money  before  the  middle  of  February,  he 
would  have  time  to  look  the  matter  up  and 
make  a  report.  About  the  1st  of  February, 
1898,  Mr.  Hirscbfeld  was  in  Milwaukee,  and 
had  a  personal  consultation  with  Mr.  Scbles- 
inger  on  the  sublect  of  is8uing*storage  war- ' 
rants,  and  Mr.  Hirscbfeld  then  explained  to 
Mr.  Schlesinger  that  it  was  very  expensive  to 
have  storage  warrants  issued  by  a  storage  com- 
pany; that  they  charge  so  much  a  month  for 
each  ton  of  pig  iron  covered  by  the  warrants. 
Mr.  Schlesinger  then  said:  "I  do  not  think  we 
need  a  storage  company.  I  think  we  can  issue 
our  own  warrants,"— and  he  told  Hirscbfeld 
he  would  get  some  warrants  printed,  and  send 
them  down  to  Sharpsville.  and  he  (Hirscbfeld) 
could  fill  them  out  as  he  (Schlesinger)  would 
write  for  them.  Mr.  Schlesinger  then  had 
fifteen  formal  storage  warrants  written  out  in 
the  office  by  a  typewriter,  and  Mr.  Hirscbfeld 
signed  them,  as  president  of  theDouglas  Furnace 
Company.  Just  how  many  tons  of  pig  iron 
were  represented  in  these  fifteen  warrants  does 
not  definitely  appear.  The  following  was  the 
form  of  the  warrants: 

Warrant. 
Number  .      Amoant  received,  —  tons. 

Lees  loss  in  welffht  from  band- 
ling  by  scale,  rust,  or  aand.  If 

any,  not  to  exceed tons. 

Doufirlas  Furnace  Oompany.  Bbarpevllie,  Mercer 
Co.,  Pa.,  hereby  acknowledge  to  have  received 
tons  of  piff  iron,  and  will  deliver  the  same. 


lees  loss  in  weiirht  from  handllnir  by  scale,  ruse,  or 

sand.  If  any,  not  to  exceed tons,  to  the  order 

of  Buffalo  Mining  Company,  at  its  yards  at  Sharps- 
ville, Fa.,  upon  payment  of  storage  and  charges, 
and  the  surrender  of  this  warrant  properly  in- 
dorsed. 

Memorandum. 
Charges  from  189-,  viz.:  Labor  included, eta. 

Fer  ton.  Storage,  per  month, cts.  per  ton. 
f  reweighed  when  delivered,  -—  cts.  per  ton. 
Storage  charges  named  above  payable  every  six 
months  from  date.    If  not  paid,  inrerest  will  be 

charg'ed.    Reported  brand ,  said  to  be ^ 

record  book^ge .  Stiarpsvllie,  Mercer  county. 

By  Douglas  Furnace  Company. 

Max  Hirscbfeld.  Freaident, 
F.  F.  Osborne,  Secretary. 

Mr.  Hirscbfeld  then  returned  to  Sharpsville, 
and,  on  the  8th  of  February,  Mr.  Bchlesinger, 
through  his  secretary,  Mr.  Krielsheimer,  wrote 
a  letter  to  Mr.  Hirscbfeld  in  which  he  said: 
*'  Tou  may  charge  the  issued  storage  warrants  . 
to  t^e  Buffalo  Mining  Company  at  the  market 
price;  but  it  is  best  that  you  charge  Uiem  at 
round  fignres  per  ton, — say  (12.50  or  $18.00,— 
so  that  you  may  credit  the  warrants  at  the 
same  figure  when  we  return  them.'*  On  the 
lltb  day  of  February,  Mr.  Sctaiesinger  wrote 
again  to  Hirscbfeld,  as  follows:    "Wo  have 
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this  day  forwarded  lo  you  by  express  a  book 
of  storage  warrants.  Of  the  warrants  you  left 
with  us  here,  we  have  used  1  to  15,  iuclusive, 
and  herewith  return  to  you  Nos.  16  and  17,  for 
which  you  will  discharge  our  account.  On  re- 
ceipt of  the  book  sent  you  to  day,  you  will 
please  issue  for  the  inclosed  two  new  warrants, 
and  also  issue  and  send  us  as  many  more  100 
and  200  ton  warrants  as  you  have  pig  iron 
against  which  you  have  not  issued  any  war- 
rants." Mr.  Hirschfeld  replied  to  this  letter, 
inclosing  twenty-four  storage  warrants,  and 
stating:  "You  have  now  received  storage  war- 
rants amounting  in  all  to  5,600  tons,— carried 
out,  $74,300,— for  which  amount  we  charge 
you  account.  If  warrants  are  returned,  they 
will  be  credited  to  you  at  the  above  prices." 
On  the  4th  of  March,  Mr.  Erielsheimer  wrote 
a  letter  saying  that  Mr.  Schlesinger  wished  to 
'  receive  warrifnts  for  2,000  more  tons  of  iron  by 
return  mail.  On  the  7th  of  March,  Mr.  Hirsch- 
feld replied  to  this  letter,  and  inclosed  war- 
rants for  1,600  tons  of  pig  iron,  and  said:  *'  I 
have  now  sent  ^ou  warrants  for  all  the  iron  in 
the  yards  withm  a  few  hundred  tons,  and,  of 
course,  if  we  should  receive  large  orders  for 
immediate  shipment,  some  of  the  warrants  will 
have  to  be  returned."  On  ApriJ  6,  Erielshei- 
mer telegraphed  to  Hirschfeld  as  follows: 
**  Send  certificates,  if  possible,  today,  on  every- 
thing not  yet  issued  in  amount  of  about  500, 
made  out  as  before."  On  April  7,  Hirschfeld 
sent  in  reply  to  this  request  certificates  for 
2,400  tons.  On  July  8d,  Hirschfeld  sent  certifi- 
cates for  8,000  tons,  and  said:  * '  We  understand 
that  you  will  return  warrants  for  1,000  No.  1 
Douglas  and  1,000  tons  No.  2  Douglas,  which 
we  absolutely  need,  as  the  iron  has  been 
shipped.  We  have  sent  you  now  warrants  for 
all  the  iron  in  the  yard  except  2,000  tons,  from 
which  we  make  daily  shipments." 

From  time  to  time  between  the  4th  of  March 
and  the  8d  of  July,  1893,  the  Buffalo  Mining 
Company,  acting  through  Ferdinand  Schlesin- 
ger, its  president,  or  William  Schlesinger,  its 
treasurer,  or  Mr.  Erielsheimer,  borrowed  of 
the  Commercial  Bank  of  Milwaukee  various 
sums,  the  total  amount  being  (97.051.75,  and 
indorsed  and  delivered  to  said  bank  forty-nine 
of  the  storage  warrants  before  referred  to, 
which  covered  or  represented  an  aggregate  of 
10,800  tons  of  pig  iron.  These  warrants  were 
first  deposited  or  pledged  as  security  for  the  in- 
debtedness of  the  Buffalo  Mining  Company 
alone,  but  on  the  12th  day  of  July,  1898,  a  fur- 
ther agreement  was  made  between  the  bank, 
the  mining  company,  and  Schlesinger  by  which 
the  warrants  were  also  hypothecated  for  any 
indebtedness  owing  by  Schlesinger  to  the  bank, 
which  amounted  to  more  than  $50,000.  Mr. 
Hirschfeld  testified— and  the  fact  was  not  de- 
nied—that it  was  the  understanding  that  the 
warrants  would  be  returned  to  the  Douglas 
Furnace  Company,  and  credited  back.  The 
entire  testimony  shows  without  dispute  that  it 
was  not  supposed  or  expected  that  the  issuance 
of  any  of  these  warrants  constituted  a  sale  of 
the  iron  to  the  Buffalo  Mining  Company,  but 
that  the  intention  was  that  the  apparent  title 
should  be  vested  in  the  Buffalo  Mining  Com- 
pany for  the  purpose  simply  of  allowing  Mr. 
Schlesinger  and  the  mining  company  to  borrow 
money  thereon.  Upon  the  booKs  of  each  cor- 
87  L.  R.  A. 


poration  a  storage  warrant  account  was  opened, 
separate  from  the  other  accounts  between  the 
two  corporations.   At  the  time  of  the  levy  upon 
the  iron,  in  July,  1893,  there  were  outstanding,  in 
all,  storage  warrants  representing  on  their  ftice 
18,874  tons  of  pig  iron,  includmg  the  10,800 
tons  hypothecated  to  the  Commercial  Bank. 
It  appears  that  there  were  open  accounts  kept 
between  the  Buffalo  Mining  Company  and  tlie 
Douglas  Furnace  Company;  that  on  the  1st  of 
January  the  mining  company  was  indebted  to 
the  Douglas  Furnace  Company  on  its  account 
in  the  sum  of  more  than  $5,000;  that  there 
were  frequent  remittances  of  cash  and  bills  re- 
ceivable from  one  company  to  the  other;  and 
that  between  the  1st  of  February  and  the  latter 
part  of  July,  1893,  the  furnace  company  in- 
curred an  indebtedness  to  the  mining  company 
for  cash  and  bills  receivable  remitted  to  the 
amount  of  $338,52904,  and  during  the  same 
time  the  mining  company  became  Indebted  to 
the  furnace  company,  including  the  amount 
charged  upon  the  warrant  account,  in  the  sum 
of  $560,882.89,  leaving  a  nominal  balance  due 
the  furnace  company  of  $222,308.85.    There 
was  no  change  of  possession  of  any  of  the  iron 
at  any  time.    It  remained  piled  up  in  the  yards 
of  the  fdrnace  company  in  Pennsylvania,  with- 
out any  mark  thereon  to  designate  what  was 
covered  by  the  warrants  and  what  was  not. 
The  furnaces  turned  out  about  400  tons  per 
day,  and  this  was  immediately  piled  up  in  the 
yards,  and  the  business  was  conducted  in  all 
respects  as  though  there  were  no  liens  or  en- 
cumbrances upon  the  iron.    The  testimony  of 
Mr.  Hirschfeld  is  that  he  always  had  enough 
iron  in  the  yards  to  cover  all  of  the  warrants 
outstanding.    In  June,  1898,  it  appears  that 
the  firm  of  Corrigan,  Ives,  &  Co.  began  to  de- 
sire some  security  for  their  claims  against  the 
furnace    company,   and    they  wrote  to    Mr. 
Schlesinger,  suggesting  that  regular  storage 
warrants  be  issued  to  them  upon  the  pig  iron 
at  the  furnaces.    About  the  middle  of  June» 
Mr.  Hirschfeld,  at  the  direction  of  Mr.  Schles- 
inger, went  to  the  office  of  Corrigan,  Ives,  & 
Co.,  and  had  an  interview  with  them  on  this 
subject.     Hirschfeld  testifies  that  he  told  them 
that  he  did  not  consider  it  advisable  to  take 
out  storage  warrants,  as  they  would  hurt  the 
credit  of  the  furnace  company,  and  that,  as  the 
company  had  always  met  all  its  obligations 
promptly,  he  saw  no  necessity  of  it.    Mr. 
Hirschfeld  says  he  did  not  tell  Corrigan,  Ives, 
&  Co.  at  the  time  that  storage  warrants  had 
already  been  issued  upon  any  of  the  iron  at 
the  furnaces.    The  testimony  of  the  firm,  on 
the  other  hand,  is  that  Mr.  Hirschfeld  said 
at  that  time  that  no  warrants  had  been  issued 
upon  any  of  the  iron.    As  a  result  of  this  in- 
terview, the  lease  of  the  ore  yards  was  trans- 
ferred to  Corrigan,  Ives,  &  Co..  to  partially 
secure  them  for  their  claims.     In  the  month  of 
June,   1898,   Corrigan,  Ives,  &  Co.   became 
alarmed  concerning  the  financial  situation  of 
Mr.  Schlesinger  and  his  mining  companies. 
It  appears  that  Corrigan,  Ives.  &  Co.  had  ac- 
cepted time  drafts  of    Schlesinger's   mining 
companies  to  the  amount  of  alx)ut  $200,000, 
which  drafts  were  then  falling  due  at  intervals 
of  only  a  few  days.    Schlesinger's  mining  com- 
panies were  unable  to  meet  this  paper  as  it 
was  falling  due,  and,  at  8chle|inger's  request. 
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Corrlnn,  Ives.  A  Co.  placed  in  his  hands 
$200,000  of  fresh  paper  to  take  up  the  old 
paper  as  it  fell  due,  which  Schlesinger  prom- 
ised to  do,  bat,  as  a  matter  of  fact,  the  old 
paper  was  not  taken  up  when  it  fell  due. 
Upon  ascertaining  this  fact,  Corrigan,  Ives,  & 
Co.  telegraphed  lo  Mr.  Schlesinger  to  come  to 
Cleveland,  and  he  did  so.  on  the  4th  of  July, 
1893.  Schlesinger  then  stated  that  he  had  all 
of  the  new  drafts  still  in  his  possession,  and 
agreed  to  return  them,  but  did  not  do  so,  and 
bosh  sets  of  paper  remained  out  and  a  charge 
against  Corrigan,  Ives,  &  Co.  On  ascertaining 
ibia  condition  of  things,  an  action  was  brought 
by  Stevenson  Burke,  one  of  the  defendants  in 
this  case,  against  his  copartners,  In  a  proper 
court  at  Cleveland,  to  close  up  the  partnership 
relations;  and  in  that  action  one  Price  McEin- 
ney  was  appointed  receiver  of  the  firm  of  Cor- 
rigan, Ives,  &  Co.  On  the  18th  or  19th  of 
July,  1898,  Hirschfeld  and  Erielsheimer  went  to 
Cleveland  with  the  avowed  purpose  of  endeav- 
oring to  secure  the  receiver  of  Corrigan,  Ives, 
&  Co.  for  the  indebtedness  owing  them  by  the 
Douirlas  Furnace  Company.  At  that  interview 
Corrigan,  Ives,  &  Co.  first  learned  that  all  of 
the  iron  at  the  furnaces,  save  about  8,000  tons, 
was  covered  by  storage  warrants.  Some  hard 
words  were  used  by  the  defendant  Burke,  who 
denounced  the  issuance  of  the  warrants  as  a 
swindle.  It  is  alleged  by  some  of  the  wit- 
nesses that  he  threatened  to  make  all  parties 
walk  the  plank.  After  consultation  with  at- 
torneys, Mr.  Hirschfeld,  on  the  demand  of 
Burke  and  the  receiver,  McEinnev,  gave  a 
judgment  note  representing  the  whole  indebt- 
edness of  the  furnace  company  to  Corrigan, 
Ives,  &  Co.,  and  delivered  it  to  the  receiver. 
He  also  transferred  at  the  same  time,  as  col- 
lateral security,  about  |80,000  worth  of  book 
accounts  to  the  receiver,  and  some  other  prop- 
erty of  small  value.  On  the  same  day,  Corri- 
can  and  Burke  employed  Hirschfeld  to  work 
for  them  at  the  same  rate  that  he  had  been  em- 
ployed by  the  Douglas  Furnace  Company. 
Upon  receipt  of  the  judgment  note,  the  re- 
ceiver at  once  went  to  lifercer  county.  Penn- 
sylvania, and  entered  judgment  thereon,  and 
levied  upon  the  iron  in  the  yard,  and  thereafter 
the  sheriff  sold  the  same. 

The  circuit  court  found  that'the  storage  war- 
rants were  not  issued  as  security  for  any  debt 
or  demand,  but  for  the  purpose  and  with  the 
intention  of  vesting  title  to  the  pig  iron  in  the 
Buffalo  Mining  Company  in  go^  faith,  and 
without  any  intent  to  defraud  the  creditors  of 
the  furnace  company;  further,  that  the  inten- 
tion of  the  furnace  company  in  the  issue  and 
the  delivery  of  such  storage  warrants  to  the 
mining  company  was  to  make  a  sale  of  the 
iron  therein  described,  and  vest  the  title  thereto 
in  the  Buffalo  Mining  Company,  so  that  the 
mining  company  might  raise  money  by  the  sale 
of  said  pig  iron,  or  m  any  manner  it  saw  fit; 
and  that  the  mining  company  also  had  such  in- 
tention. The  court  further  found  that  the 
bank  advanced  the  moneys  aforesaid  to  the 
Buffalo  Mining  Company  upon  such  storage 
warrants  in  good  faith,  and  without  any  no- 
tice or  knowledge  of  any  infirmity  of  title.  The 
court  further  found  that  Burke  and  Corrigan 
and  McEinney  concerted  together,  and,  by 
threats,  persuasion,  and  fraud,  procured  the 
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execution  of  the  judgment  note  aforesaid,  for 
the  purpose  of  at  once  levying  on  all  the  prop- 
erty of  the  Douglas  Furnace  Company,  with- 
out regard  to  the  rights  of  the  holders  of  the 
storage  warrants;  and  that  they  had  full 
knowledge,  prior  to  the  taking  of  the  judg- 
ment, and  prior  to  the  levy  and  sale,  of  the 
rights  of  the  Commercial  Bank;  and  that,  by 
their  acts,  they  had  converted  the  10,800  tons 
of  pig  iron  which  belonged  to  the  bank  to  their 
own  use;  and  also  that  they  fraudulently  em- 
ployed Max  Hirschfeld  as  their  own  agent,  so 
that  he  could  not  or  would  not,  prior  to  the 
levy,  mark  and  set  off  to  the  holders  of  the 
storage  warrants  any  particular  parts  of  the  pig 
iron.  The  court  also  found  the  total  amount 
of  the  value  of  the  iron  was  $116,800,  for 
which  amount,  with  interest,  judgment  was 
entered  against  the  defendants;  and  from  that 
judgment  this  appeal  has  been  taken. 

Messrs.  W«  J.  Turner  and  J.  E«  Ingev' 
soil*  for  appellants: 

No  title  to  the  pig  iron  in  question  was  vested 
in  the  Buffalo  Mining  Company  by  the  execu- 
tion and  delivery  to  Ferdinand  and  Schlesinger 
of  the  so-called  storage  warrants  or  certificates. 

As  between  the  mining  and  furnace  com- 
panies they  were  null  ana  void,  no  iron  ever 
having  in  fact  been  delivered  by  the  mining 
to  the  furnace  company. 

*  Even  if  this  transaction  between  Schlesinger 
and  his  employee  Hirschfeld  had  been  a  bona 
fide  transaction  there  was  no  such  delivery  and 
no  such  change  of  possession  as  would  consti- 
tute a  valid  sale  against  the  creditors  of  the 
furnace  company. 

Wis.  Stat.  §  2810. 

This  statute  is  simply  a  legislative  enact- 
ment of  the  common-law  rule  in  respect  to  the 
delivery  of  chattel  property  sold.  Men  obtain 
credit  for  what  they  possess  and  appear  to  own, 
but  possession  of  property  by  the  vendor  has 
always  been  considered  a  badge  of  fraud. 
This  statute  puts  on  the  purchaser  the  burden 
of  showin;^  the  transaction  to  have  been  made 
in  good  faith. 

Grant  v.  Lewis,  14  Wis.  188,  80  Am.  Dec. 
785;  Osen  v.  Sherman,  27  Wis.  505;  Wheeler  v. 
Konst,  46  Wis.  898.  BlakesUe  v.  Eossman,  43 
Wis.  116. 

If  it  were  shown  in  this  case  that  the  mining 
company  bought  the  iron  and  paid  for  it  in 
good  faith  but  left  it  in  the  possession  of  the  fur- 
nace company  from  February  to  July  with  or 
without  the  power  of  sale  such  continued  pos- 
session by  the  vendor  would  stamp  the  sale  as 
fraudulent  and  void  against  the  creditors  of  the 
fumance  company. 

Benjamin,  Sales,  §  781,  note  d;  Packard  v. 
Wood,  4  Gray,  807;  Vining  v.  Gilbreth,  39  Me. 
496;  Ludwig  v.  Fuller,  17  Me.  162;  Carter  v. 
Willard,  19  Pick.  1;  Green  v.  Bowland,  16 
Gray,  58;  Mount  Hope  Iron  Co,  v.  Buffinton, 
108  Mass.  62;  Harlov)  v.  HaU,  182  Mass.  282; 
Thorndike  v.  Bath,  114  Mass.  116, 19  Am.  Rep. 
318;  Fairfield  Bridge  Co.  v.  Nye,  60  Me.  372: 
AUenY.  Carr,  85  111.  388:  Mosher  v.  8mitK  67 
Me.  172;  Wilson  v.  Pawiw^,  57  Ga.  696;  Chase 
V.  Snow,  48  Vt.  436;  Dempsey  v.  Gardner,  127 
Mass.  381,  34  Am.  Rep.  389. 

The  furnace  company  being  the  owner  of 
the  iron  in  question,  the  so-callefTitQragajrfeT^ 
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oeipts  created  no  Hen  npon  It,  ^ood  as  against 
creditors  or  sufficient  to  protect  the  iron  from 
levj  by  the  creditors  of  the  furnace  com- 
pany. 

8uch  receipts  obviously  were  not  good  as 
chattel  mortgages  or  under  the  chattel  mort- 
gage act  of  Pennsylvania. 

The  so-called  storage  certificates  were  not 
good  as  against  the  creditors  of  the  furnace 
company  as  warehouse  receipts. 

Several  things  must  concur  to  create  a  valid 
lien  on  property  stored  under  the  chattel-mort- 
gage act. 

(1)  The  property,  the  subject  of  the  lien, 
must  be  actually  received  in  store  by  the  ware- 
houseman, company,  or  other  person  openly 
engaged  in  the  business  of  storing  property 
for  others  for  hire. 

(2)  The  storage  receipts  must  be  issued  by  a 
warehouseman,  or  company,  or  other  person 
openly  engaged  in  the  storage  of  goods  or 
property  for  others  for  hire. 

Bueher  v.  Com,  103  Pa.  628;  Pe&pU^i  Bank 
T.  Qayley^  92  Pa.  618;  Farmers'  db  M.  Nat 
Bankv.  liang,  87  N.  T.  209;  Yenni  v.  McNa 
mee,  45  N.  Y.  614;  Shtpardmn  v.  Oreen,  21 
Wis.  589;  ShepardMn  v.  Gary,  29  Wis.  34. 

A  warehouseman  is  one  who  receives  and 
stores  goods  as  a  business  for  a  compensation 
or  profit. 

Hucher  v.  Com.  103  Pa.  634;  Anderson,  Law 
Diet.  1102,  title,  Warehouseman, 

The  bauk  acquired  no  title  to  or  lien  upon 
the  pig  iron  claimed  by  the  pledge  to  it  of  the 
certiticates. 

The  bank  and  its  receiver  stand  in  the  shoes 
of  Scblesinger  and  the  mining  company. 

Thorne  v.  First  Nat.  Bank,  87  Ohio  St. 
254;  Sexton  v.  Graham,  63  Iowa,  181 :  Price  v. 
Wisconsin  M.  A  F.  Ins.  Co.  43  Wis.  267;  Victor 
Semng  Mach.  Co.  v.  Hdler,  44  Wis.  266;  Me- 
chanicft  d  T.  Ins.  Co.  v.  Kiger,  103  U.  8.  352, 
26  L.  ed.  438;  Tenni  v.  McNamee,  46  N.  Y. 
614;  Bueher  v.  Com.  108  Pa.  528;  Farmers'  dt 
M.  Nat.  Bank  v.  Lang,  87  N.  Y.  209. 

The  levy  was  not  illegal. 

Several  things  not  claimed  to  have  transpired 
here  are  necessary  to  transfer  the  title  and  ex- 
empt the  properly  from  levy. 

(1)  The  price  must  be  agreed  upon  and  paid, 
or  agreed  to  be  paid,  and  if  no  other  time  of 
payment  is  agreed  upon  the  price  must  be  paid 
at  the  time  of  delivery. 

Benjamin.  Sales.  §§  1, 2, 8, 820.  p.  884,  note  a/ 
Southwestern  Freight  d  C.  Ejrp.  Co.  v.  Plant, 
46  Mo.  617;  Scudder  v.  Bradbury,  106  Mass. 
422;  Goldsmith  v.  Bryant,  26  Wis.  34;  Talmaqe 
V.  White.  3  Jones  &S.  219;  Henderson  v.  Lauck, 
21  Pa.  869;  Adams  v.  0* Connor,  100  Mass.  515, 
1  Am.  Rep.  187;  Tyler  v.  Freeman,  8  Cush. 
261;  Miller  y.  Jones,  66  Barb.  148;  Kirtsey  v. 
Leggett,  71  N.  Y.  887;  Paul  v.  Reed,  62  N.  H. 
186;  Harris  v.  Smith,  8  Serg.  &  R.  70;  Palmer 
▼.  Hand,  18  Johns.  434,  7  Am.  Dec.  392;  Le.ten 
V.  Smithy  1  Denio,  671;  Feronsnn  v.  Clifford, 
87  N.  H.  86;  Gardner  v.  Clurk,  21  N.  Y.  399. 

(2)  The  property  must  be  delivered. 
Bothchild  V.  Rowe,  44  Vt.  889;  Benjamin, 

Sales,  $  675;  Bal/b  v.  Celmson,  10  Serg.  &  R 
419.  18  Am.  Dec.  684;  Shm  v.  Lery,  17  Serg. 
ft  R.  97;  Dawes  v.  Cope,  4  Binn.  258;  Young  v. 
MeClure,  2  Watts  &  S.  147;  HuHngs  v. 
Guthrie,  4  Pa.  124;  Born  v.  Shaw,  29  Pa.  288, 
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72  Am.  Dec.  683;  Hook  ▼.  Linderman,  64  Pa. 
499.  8  Am.  Rep.  612. 

Such  an  incomplete  sale,  even  if  the  parties 
acted  in  good  faith,  would  fall  under  the  con- 
demnation of  g  2810.  Rev.  Stat,  and  would 
be  absolutely  void  in  Pennsylvania,  where  this 
iron  was  situated. 

Clow  V.  Woods,  6  Serg.  &  R.  276. 9  Am.  Dec. 
846;  Babb  v.  Cdmson,  10  Serg.  &  R  419.  13 
Am.  Dec.  684;  ShawY.  Levy,  17  Serg.  &  R.  99; 
Benjamin,  Sales,  g  676,  note  d. 

Liens  upon  personal  property  may  be  cre- 
ated by  the  pledge  of  the  property  as  security, 
but  in  order  to  so  create  liens  good  against 
creditors  the  property  itself  must  be  put  into 
the  actual  possession  of  the  pledgee. 

Overton,  Liens,  g  164,  p.  180.  Story,  Bailm. 
297. 

A  sale  may  be  defined  to  be  a  transfer  of  the 
absolute  or  general  property  in  a  thing  for  a 
price  in  money. 

Benjamin,  Sales,  §  1;  Gardner  y.  Lane,  12 
Allen,  39;  Atkinson,  Sales,  6;  Mackaness  y. 
lAtng,  85  Pa,  158;  Massey  v.  SiaU,  74  Ind.  868; 
Hilliard,  Sales  of  Pers.  Prop,  g  1;  Bradford 
V.  Tappan,  11  Pick.  79. 

An  intention  to  give  credit  must  unequivo- 
cally appear  from  the  acts  and  declarations  of 
the  parlies. 

Ferguson  y.  Clifford.  87  N.  H.  86;  Dudley  y. 
Sawyer,  41  N.  H.  326;  Pier^on  v.  Hoag,  47 
Barb,  245;  Leger  v.  Bonnaffe,  2  Barb.  475;  Con- 
way V.  Bush,  4  Barb.  564. 

Delivery  is  an  essential  element  of  a  sale  as 
against  creditors. 

Wis.  Rev.  Stat.  §  2310;  Benjamin,  Sales, 
§781. 

A  sale  or  pledge  to  be  good  against  creditors 
must  be  completed  by  payment  and  delivery. 
But  here  there  was  neither  payment  nor  de- 
livery, and  the  sale,  even  upon  the  plaintiff's 
showing,  was  incomplete,  and  no  title  to  the 
iron  passed  to  the  mining  company. 

McTaggert  v.  Rose,  14  Ind.  230;  Stockbridge 
V.  West  Stockhndge,  14  Mass.  261;  Milford  v. 
Bellingham,  16  Mass.  108;  Martin  v.  Hurlbut, 
9  Minn.  142;  Beller  v.  Block,  19  Ark.  566; 
Dixon  V.  Yates,  5  Barn.  &  Ad.  840;  Stetens  v. 
Eno.  10  Barb.  95;  Hilliard.  Sales  of  Pers. 
Prop.  chap.  9,  pp.  189, 211;  Ockington  v.  Ritchie, 
41  N.  H.  275;  Hanson  y.  Meyer,  6  East,  614; 
Nicholson  V.  Taylor,  81  Pa.  128,  72  Am.  Dec. 
728;  Mitchell  y.  Com.,  Lvcas,  37  Pa.  187;  Filch 
V.  Beach,  16  Wend.  221;  Chapman  v.  Kent, 
8  Duer,  224;  Joyce  v.  Adams,  8  N.  Y.  291; 
Haley.  Huntley,  21  Vt.  147;  Leonard  v.  Wins- 
low,  2  Grant,  Cus.  139;  Benjamin.  Sales,  §  675, 
note  N  (d). 

The  bank  acquired  by  the  pledge  of  the  so- 
called  receipts  no  valid  lien  on  the  iron  good 
against  the  creditors  of  the  furnace  com- 
pany. 

Shepardson  v.  Green,  21  Wis.  539;  Tliorne  v. 
First  Sat.  Bank,  37  Ohio  St.  254. 

The  delivery  of  the  receipts  was  not  a  good 
delivery  of  the  iron  under  the  warehouse  act  of 
Pennsylvania  of  September  24,  1866. 

Purdon's  Dig.  p.l65;  Bueher  y.  Com.  108  Pa. 
528;  SteauUiY.  Blaine  Nat.  Bank,  11  Wash, 
426;  Sinsfieimer  v.  WhiUey,  111  Cal.  878;  Hale 
Y.  Milwaukee  Dock  Co.  29  Wis.  488, 9  Am.  Rep. 
603;  Cathcart  v.  Snoie,  64  Iowa,  684;  Rolts^n 
V.   SU.H.  U  Mian.  8n.^^^5^|^   233; 
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Bkepardwn  ▼.  Cary,  29  Wis.  42;  Edw.  Bailm. 
§  883;  Peoj^M  Bank  v.  Etting,  108  Pa.  258; 
Peoples  Bank  v.  GayUy,  92  Pa.  518:  Union 
Trust  Co.  T.  TntmbuU,  187  IlL  146;  Tayl(yr  v. 
Turner,  87  111.  298;  Michigan  0,  R.  Co,  v. 
PhiUipi,  60  111.  190;  Burton  v.  Ourye^t,  40  111. 
320,  89  Am.  Dec.  850;  Canadian  Bank  of  Com- 
merce Y.  McCrea,  106  111.  281. 

To  uphold  the  receipt  as  a  proper  ware- 
house documeDt  traosierring  the  tille  to  the 
property  and  operating  as  a  good  coDstructive 
delivery  of  it  to  the  vendee,  it  must  iu  all  cases 
disUDCiIy  appear  that  it  was  executed  by  a 
warehouseman— one  openly  engaged  in  that 
business. 

Thome  v.  First  Nat  Bank,  87  Ohio  St.  254; 
Oibeon  v.  ChiUicothe  Branch  of  State  Bank,  11 
Ohio  St.  811;  Qih^on  v.  SUcent,  49  U.  S.  8 
How.  384,  12  L.  ed.  1128. 

Mr.  J.  G.  Flanders,  with  MeeerB,  Timlin 
ft  Glicksman,  for  respondent: 

If,  by  the  terms  of  the  agreement,  the  prop- 
erty in  the  thing  sold  passed  immediately  to 
the  buyer,  the  contract  was  termed  in  the  com- 
mon law  a  bargain  and  sale  of  goods,  but  if 
the  property  in  the  goods  was  to  remain  for  the 
time  being  in  the  seller,  and  only  pass  to  the 
buyer  at  a  future  time  or  on  the  accomplish- 
ment of  certain  conditions,  as,  for  example,  if 
it  were  necessary  to  weigh  or  measure  what 
was  sold  out  of  the  bulk  belon^iin^  to  the  ven- 
dor,— then  the  contract  was  called  in  common 
law  an  executory  agreement.  This  common- 
law  rule  was  changed  ^y  the  statute  29  Car.  II. 
chap.  8,  commonly  called  the  statute  of  frauds, 
and  later,  by  other  modifications  of  such 
statute  down  to  the  present  time. 

Benjamin,  Sales,  8d  Am.  ed.  gg  8,  4, 227, 
264;  Wms.  Pers.  Prop.  44. 

Title  to  personal  property  may  be  passed  by 
the  seller  executing  and  delivering  to  the  pur- 
chaser a  receipt  acknowledging  that  he  holds 
the  goods  subject  to  the  order  of  the  other 
parw. 

Nortoegian  Plow  Co,  v.  Banthorn,  71  Wis. 
584;  Merchants'  d  Mfrs.  Bank  v.  Uibbard,  48 
Mich.  118,  42  Am.  Rep.  465;  Benjamin,  Sales, 
«81l. 

Under  the  statute  of  frauds  here  the  plaintiff 
had  either  a  valid  title  or  a  valid  executory 
contract  of  sale. 

The  contract  being  in  writing,  and  the 
statute  of  frauds  being  thus  satisfied,  and  there 
betof  nothing  left  for  Judgment  or  selection, 
the  title  passeR. 

Young  Y.  Mile$,  20  Wis.  615;  Winslow  v. 
Leonard,  %iTA.  14;  Naehv.  Brewster,  89  Minn. 
630.  2  L.  R.  A.  409;  Burrows  v.  Whitaker,  71 
N.  T.  291,  27  Am.  Rep.  42;  Rateh  v.  Standard 
OU  Co.  100  U.  S.  124,  25  L.  ed.  554;  KimbeHy 
▼.  Patehin,  19  N.  Y.  880.  75  Am.  Dec.  884; 
Russell  V.  Carrington,  42  N.  T.  122,  1  Am. 
Rep.  498;  LobdeU  v.  Stou>ell,  51  N.  Y.  75; 
Chapman  v.  S/iepard,  39  Conn.  418;  Hurff  v. 
Bires,  40  N.  J.  L.  581,  29  Am.  Rep.  282:  Chase 
▼.  WashhumJ,  Ohio  St.  244, 59  Am.  Dec.  628; 
2  Schouler,  Pers.  Prop.  §  258;  1  Benjamin, 
Sales,  Corbin's  Notes,  895;  Pleasants  v.  Pen- 
dleton,  6  Rand.  (Va.)  478,  18  Am.  Dec.  726; 
Oardner  v.  Dutch,  9  Mass.  427;  Sanger  v. 
WaUrbury,  116  N.  Y.  871;  Kingman  y.  Holm- 
quist,  86  Ean.  785,  59  Am.  Rep.  604;  Carpen- 
ter ▼.  Graham,  42  Mich.  191;  Wagwr  v.  De- 
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troit,  L,  d  N.  R,  Co.  79  Mich.  648;  WatU  v. 
Hendry,  18  Fla.  523;  JVewhall  v.  Langdon,  89 
Ohio  St.  87.  48  Am.  Rep.  426;  Eldred  v. 
Oconto  Co.  88  Wis.  141;  Starke  v.  Paine,  85 
Wis.  688. 

What  is  a  sufficient  delivery  to  pass  title,  in 
all  cases  depends  on  the  intention  of  the  parties, 
and  is  a  question  of  fact  for  the  Jury. 

Fletc/icr  v.  Ingram,  46  Wis.  191;  Lum  v. ' 
Hoog,  81  Wis.  687. 

The  transaction  resembles  a  gift  in  some  re- 
spects, but  it  was  not  gratuitous,  the  price  be- 
ing charged  up  against  the  mining  company. 
But  this  IS  the  distinguishing  feature  between  a 
elft  and  a  sale;  the  absence  of  which  makes  a 
sale  a  gift,  and  the  presence  of  which  makes 
a  gift  a  sale.. 

Benjamin,  Sales,  8d  Am.  ed.  §  2. 

Where  the  storaee  receipt  has  been  issued  by 
one  who  is  a  warehouseman,  the  great  weight 
of  authority  is  that  whether  such  storage  re- 
ceipt was  issued  as  collateral  security  to  a  debt 
of  the  warehouseman  or  as  an  absolute  sale,  the 
same  is  valid  as  against  the  creditors  of  the 
warehouseman. 

Oibson  V.  Stevens,  49  U.  S.  8  How.  884,  12 
L.  ed.  1128;  Shepardson  v.  Cary,  29  Wis.  84; 
Gibson  v.  ChiUicothe  Branch  of  State  Bank,  11 
Ohio  St.  811;  Merchant  d  Mfrs.  Nat.  Bank 
V.  Uibbard,  48  Mich.  118,  42  Am.  Rep.  465; 
Rice  V.  Cutler,  17  Wis.  862,  84  Am.  Dec.  747; 
Whitney  v.  TibbiU,  17  Wis.  369;  Price  v.  Wis- 
consin M.  d  F.  Ins.  Co.  48  Wis.  267;  Broad- 
well  V.  Howard,  77  Dl.  805;  National  Ezch, 
Bank  v.   Wilder,  84  Minn.  149. 

Where  the  storage  receipt  has  been  issued  by 
one  who  is  not  a  warehouseman  the  great 
weight  of  authority  is  that  it  is  valid  as  against 
the  creditors  of  the  person  issuing  the  storage 
receipt  if  the  receipt  is  issued  as  an  absolute 

Gibson  v.  Stetjens,  49  U.  S.  8  How.  884, 12  L. 
ed.  1123;  Tenni  v.  McNamee,  45  N.  Y.  616; 
Shepardson  v.  Cary,  supra. 

The  issuing  of  a  warehouse  receipt  by  one 
not  a  warehouseman,  on  his  own  property  as 
collateral  security,  brought  the  transaction 
within  the  chattel- mortgage  law;  the  issuing  of 
a  storage  receipt  by  one  not  a  warehouseman, 
on  his  own  property,  not  as  collateral  security 
but  as  a  sale,  brought  the  transaction  within 
the  law  of  sales. 

Rice  V.  Cutler,  17  Wis.  356, 84  Am.  Dec.  747; 
Kimberly  v.  Patehin.  19  N.  Y.  380,  74  Am. 
Dec.  834;  Hale  v.  Milwaukee  Bock  Co.  29  Wis. 
490,  9  Am.  Rep.  603;  MerchanUf  d  Mfrs.  Bank 
▼.  Ribbard,  48  Mich.  118,  42  Am.  Rep.  465; 
Gibson  V.  ChiUicothe  Branch  of  State  Bank,  11 
Ohio  St.  311;  Easton  v.  Hodges,  18  Fed.  Rep. 
677;  National  Exeh.  Bank  v.  Wilder,  34  Minn. 
149;  Siedenbachy.  RHey,  111  N.  Y.  560. 

A  warehouse  receipt  given  by  a  warehouse- 
man on  his  own  property  as  collateral  security 
to  his  debt  is  valid. 

A  warehouse  receipt  given  by  one  not  a  ware- 
houseman, on  his  own  property  as  collateral 
security  to  his  own  debt  is  not  valid,  because  of 
the  chattel  mortgage  law. 

A  warehouse  receipt  given  by  one  not  a  ware- 
houseman, and  not  as  collateral  security  to  a 
debt,  is  valid  if  the  property  is  of  such  a  char- 
acter as  to  be  sufficiently  delivered  in  this  way, 
subject,  of  course,  to  the  law  relive  to  sales, 
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where  the  possession  is  retained  by  the  ven- 
dor. 

The  storage  receipt  not  having  been  issued  to 
secure  a  loan  or  debt  in  the  first  instance,  what 
is  the  effect  of  its  delivery  indorsed  in  blank  lo 
the  bank? 

The  receipt  runs  to  bearer  and  the  title  is  in 
the  holder  who  takes  it  with  the  right  to  the 
goods,  the  right  to  the  contract,  and  the  right 
to  extinguish  the  contract. 

Price  V.  WuconHnlf.  <fe  F,  Im,  Co.  48  Wis. 
267;  RusseU  v.  (TBrien,  127  Mass.  849;  TJiorn- 
dike  V.  Bath,  114  Mass.  116.  19  Am.  Rep.  818; 
Bale  V.  MUwaykee  Dock  Co.  supra;  NortMgian 
Plow  Go.  V.  Banihorn,  71  Wis.  534;  Merchants^ 
A  Mfr%,  Bank  v.  Hibbard,  48  Mich.  118,  42 
Am.  Rep.  465. 

All  persons  into  whose  hands  such  receipt 
comes,  whether  by  way  of  collateral  security 
or  purchase,  if  the  receipt  is  not  issued  as  col- 
lateral security  in  the  first  instance,  are  by 
force  of  the  statute  owners.  It  makes  a  trans- 
fer and  delivery  of  these  symbols  of  property 
equivalent  to  an  actual  transfer  and  delivery  of 
the  property  itself. 

ifaiional  Bank  of  Commerce  v.  Chicago,  B. 
A  N.  R.  Co.  44  Minn.  224.  286.  9  L.  R.  A. 
268;  Commercial  Bank  v.  Uurt,  99  Ala.  130. 
19  L.  R.  A.  701;  Eggers  v.  National  Bank  cf 
Commerce,  40  Mioo.  182. 

The  provision  of  the  statutes  applies  to  stor- 
age receipta  issued  on  a  sale  of  the  property  by 
the  owner  who  is  not  a  warehouseman. 

BoscnJiam  v.  Batjer,  154  Pa.  544. 

Often  a  voidable  title  becomes  valid  as 
against  a  creditor  when  it  passes  to  an  innocent 
purchaser. 

Murphy  v.  Briggs,  89  N.  T.  447;  TAdyardY, 
Butler,  9  Paige,  132,  37  Am.  Dec.  879. 

The  fact  that  the  furnace  company  expected 
the  warrants  to  be  returned  in  case  it  made  a 
sale,  and  in  case  they  were  returned  the  amount 
so  retiirned  should  be  credited  to  the  Buffalo 
Mining  Company,  is  a  common  feature  of  bail- 
ment or  agency. 

WiUiame  v.  Porter,  41  Wis.  422;  BeU  v.  Me- 
Qoekey,  155  Pa.  819;  Smithy.  Criwnan,  91  Pa. 
429. 

This  question  of  fact  has  been  settled  by  the 
court  below  on  sufficient  evidence  tosustam  its 
finding. 

8mith  V.  Orisman,  91  Pa.  429;  BuOis  v.  Bor- 
den, 21  Wis.  187;  Ingalley,  Herrick,  108  Mass. 
851,  11  Am.  Rep.  860;  Limngston  v.  LiitdL,  15 
Wis.  222;  Thorndike  v.  Bath,  114  Mass.  116, 19 
Am.  Rep.  818;  Bdbbti  v.  Carr,  127  Mass.  532; 
Buseeil  v.  (TBrien,  127  Mass.  849;  Tuckumdy, 
Banthorn,  67  Wis.  889;  Fortiyth  v.  Matthem, 
14  Pa.  100,  58  Am.  Dec.  522;  McKibbin  ▼. 
Martin,  64  Pa.  852,  8  Am.  Rep.  588. 

The  nature  of  the  transaction  is  important  as 
showing  the  reason  for  the  vendee  not  taking 
immediate  possession. 

Ceeena  v.  Nimick,  118  Pa.  70;  Warner  v. 
Norton,  61  U.  8.  20  How.  448.  15  L.  ed.  950; 
Norwegian  Ploio  Co.  v.  Banthorn,  71  Wis.  529; 
Cook  V.  Van  Borne,  76  Wis.  520;  Merehon  ▼. 
Moors,  76  Wis.  502. 

Where  a  trustee  mixes  his  funds  with  the 
trust  fund  and  checks  out  it  is  presumed  he  has 
checked  out  his  own  funds  and  that  what  re- 
maius  am  trust  funds.  This  rule  applies  to 
property  of  this  kind  in  storage. 
87L.R.A. 


Borr  V.  Barker,  6  Cal.  489;  Young  y.  Mile», 
20  Wis.  624. 

Having  notice  that  there  were  storage  war- 
rants out,  defendants  knew  that  delivery  was 
due  thereunder.  By  indirection,  fraud,  and 
duress,  and  through  the  employment  of  lep^al 
instrumentalities,  they  prevent  its  delivery. 
Tbeir  act  was  malicious  because  there  was 
ample  property  outside  of  this  to  satisfy  their 
demand,  and  because  they  bad  notice  of  the 
r  igh  t  of  the  bank.  They  tb  us  made  themsel  ves 
liable  without  reference  to  the  question  as  to 
whether  the  title  passed. 

Bice  V.  Maniey,  66  N.  Y.  82, 28  Am.  Rep. 
80;  Angle  v.  Chicago,  8t.  P.  M.  A  0.  R.  Co, 
151  U.  8.  1,  88  L.  ed.  55;  Rich  v.  New  York  C. 
&  B.  JB.  R,  Co.  87  N.  Y.  882;  Morgan  v.  An- 
drexos  (Mich.)  2  Det.  L.  N.  572;  Jackson  v. 
Stanfeld,  188  Ind.  592,  28  L,  R.  A.  588. 

Any  person  may  enter  the  business  of  ware- 
housing. Any  corporation  may  do  the  same, 
subject  to  the  power  of  the  state  to  revoke  its 
charter  for  acts  ultra  viren. 

RoMcnham  v.  Batjer,  154  Pa.  544;  Gibson  v. 
ChiUieothe  Branch  of  State  Bank,  11  Ohio  St. 
811. 

Transfer  of  title  may  be  accomplished  by 
one  not  a  warehouseman. 

Rosenham  v.  Batjer,  154  Pa.  544. 

If  it  be  conceded  that  the  parties  did  not  in- 
tend by  the  certificates  to  pledge  the  iron  or 
create  a  chattel- mortgage  lien  upon  it,  or  that 
such  certificates  should  of  themselves  vest  the 
title  in  the  Buffalo  Mining  Company,  they  did 
mean  that  the  right  and'  title  of  said  furnace 
company  to  said  iron  had  passed  to  the  Buffalo 
Mining  Company,  and  that  the  furnace  com- 
pany had  no  other  interest  in  it  than  to  hold  it 
for  hire  and  deliver  it  when  called  for  upon  the 
storage  warrants.  Such  a  contract  is  to  be 
treat^  as  a  sale  and  delivery,  and  would  pasa 
the  title. 

Kimberly  v.  Patchin,  19  N.  Y.  830.  75  Am. 
Dec.  384;  Clark  v.  Qriffith»  24  N.  Y.  595; 
Story,  Bailm.  §  292. 

A  symbolical  delivery  is  sufficient  whenever 
such  a  delivery  would  be  sufficient  in  case  of  a 
sale  of  the  same  property,  and  such  delivery 
may  be  made  of  all  property  incapable  of  man- 
ual delivery. 

Jones.  Pledges,  §§86,  44;  Norwegian  Plow 
Co.  V.  Banthom,  71  Wis.  534. 

Winalow*  J.,  delivered  the  opinion  of  the 
court: 

The  so-called  "storage  warrants"  were  not 
warehouse  receipts,  either  under  the  laws  of 
Pennsylvania  or  of  Wisconsin.  In  order  to  be 
such,  they  must  be  issued  by  a  warehouseman 
or  one  openly  engaged  in  the  business  of  stor- 
ing; property  for  others  for  a  compensation. 
1  Bnghtly's  Purdon's  Dig.  12th  ed.  p.  165,  §  1; 
Bvcher  v.  Com.  103  Pa.  528;  Shepardson  v. 
Cary,  29  Wis.  84.  And  the  fact  that  the  re- 
ceipt was  executed  by  a  warehouseman  must 
affirmatively  appear  in  the  evidence.  Shepard- 
son V.  Cary,  29  Wis.  34.  Not  only  was  there 
no  proof  in  this  case  that  the  furnace  company 
was  in  the  warehousing  or  storage  business, 
but,  on  the  contrary,  the  proof  was  conclusive 
that  it  was  not  in  such  business,  and  never  had 
been.  The  fact  that  it  surreptitiously  issued 
the  false  receipts  in  que8tioa4id  not  constitute 
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it  a  warehousing  corporatioD.  As  well  mif^ht 
it  be  argued  that  the  issuance  of  counterfeit 
bank  bills  constitutes  the  counterfeiter  a  bank. 
It  seems  that,  had  the  certificates  been  nego- 
tiable warehouse  receipts,  the  bank  would  have 
acquired  a  valid  lien  upon  the  iron  they  repre- 
senied  by  the  transfer  and  indorsement  of  the 
receipts  to  it  by  the  Buffalo  Minins;  Company. 
Price  T.  Wiseonnn  M.  db  F,  Ins.  Co,  48  Wis. 
267;  1  Brightly's  Purdon's  Dig.  12th  ed.  p.  165, 
§  1.  But  we  may  dismiss  this  question,  be- 
cause they  were  not  such  certificates,  and  the 
plaintiff  obtains  no  advantage  from  the  fact 
that  they  were  in  the  usual  form  thereof.  Nor 
were  the  certificates  valid  as  chattel  mortgages 
upon  the  iron  named  in  them,  not  only  because 
they  are  not  chattel  mortgages  in  legal  effect, 
but  also  because  bv  the  law  of  Pennsylvania, 
as  well  as  by  the  law  of  Wisconsin,  a  chattel 
mortgage  is  only  valid  as  to  third  persons  when 
filed  in  the  proper  oflSce,  and  there  is  no  claim 
of  any  filing  here.  1  Brightly's  Purdon's  Dig. 
12tb  ed.  p.  665.  g§  200-214. 

Thus,  at  the  outset  of  the  case  it  appears 
that  the  plaintiff  had  no  interest  in  or  lien  upon 
the  iron  in  question,  as  indorsee  of  a  ware- 
house receipt,  nor  as  a  chattel  mortgagee.  Nor 
can  it  be  claimed  that  the  plaintiff  actually 
bought  or  obtained  any  legal  title  to  the  iron. 
These  possible  claims  being  thus  eliminated, 
we  know  of  no  other  claim  which  the  plaintiff 
can  make,  unless  it  be  a  claim  as  pledgee  of 
the  iron  as  collateral  to  the  debts  of  the  Buffalo 
Mining  Company  and  of  Schlesinger;  and 
this,  in  fact,  is  the  claim  made  in  the  com- 
plaint, and  the  onlv  claim  which  the  evidence 
tends  to  justify.  It  becomes  necessary,  then, 
to  consider  the  question  whether  the  evidence 
•hows  a  valid  pledge.  The  principles  of  law 
governing  a  pledge  of  personal  property  are 
simple  and  familiar.  To  constitute  a  valid 
pledge,  there  must  be  transfer  of  possession  to 
the  pledgee,  actual  or  constructive.  Seymour 
V.  Cofburn.  48  Wis.  71.  A  pledge  differs  from 
a  mortgage  in  this  important  respect,  namely, 
that  the  legal  title  to  the  property  pledged  re- 
mains in  the  pledgeor,  subject  to  the  pledgee's 
lieo  for  his  debt,  while  a  mortgage  passes  the 
legal  title  to  the  mortgagee.  In  the  case  of  a 
pledge,  a  lien  is  created,  to  the  existence  of 
which  possession  is  absolutely  necessary;  in  the 
case  of  a  mortgage,  title  passes,  subject  to  be 
revested  by  performance  of  a  condition  subse- 
quent. Jones.  Pledges,  §§  4,  7;  Thompson  v. 
IhUiver,  182  Mass.  103.  Therefore,  if  the 
bank  had  any  interest  in  the  iron  at  the  time 
of  its  seizure,  it  was  that  of  a  lien  thereon,  by 
way  of  pledge. 

In  considering  the  question  of  whether  it  had 
such  a  lien  which  was  valid  as  against  the  cred- 
itors of  the  furnace  company,  a  brief  recapitu- 
lation of  the  essential  lacu  will  be  useful. 
Ferdinand  Schlesinger  owned  two  corpora- 
tions,— one,  a  mining  corporation,  engaged  in 
mining  ore  in  Michigan;  the  other,  a  furnace 
company,  engaged  in  smelting  ore  in  Pennsvl- 
▼ania.  These  corporations  were  nominally 
furnished  with  full  complements  of  officers, 
but  in  fact  the  business  of  each  was  directed 
and  controlled  bv  Schlesinger  as  though  it  was 
his  own.  The  furnace  company  had  a  large 
stock  of  pig  iron  constantly  on  hand  in  its 
yards  in  Pennsylvania,  ana  was  largely  in- 
87  L.  R.  A 


debted  to  Corrigan,  Ives,  &  Co.,  of  whom  it 
purchased  its  iron .  It  refused  to  ^ ve  Corrigan, 
Ives,  &  Co.  security  on  the  iron,  on  the  ground 
that  such  a  course  would  injure  its  cfedit.  In 
order  to  raise  money  for  the  furnace  company, 
Schlesinger  caused  the  furnace  company  to 
issue  apparent  storage  receipts  to  the  mining 
company,  without  consideration,  and  without 
agreement  to  purchase,  and  without  selection 
or  delivery  of  the  property,  either  actual  or 
constructive,  unless  the  handing  over  of  the 
receipts  be  delivery,  and  with  the  agreement 
that  the  receipts  should  be  returned  whenever 
the  furnace  company  needed  them  on  account 
of  sale  of  the  iron.  On  receiving  the  receipts, 
he  borrowed  money  of  the  plaintiff  bank  upon 
the  notes  of  the  mining  company,  secured  by 
assignment  of  the  receipts  as  collateral.  What 
was  done  with  all  the  money  so  borrowed  does 
not  appear.  The  original  purpose  seems  to 
have  been,  as  said  in  .respondent's  brief,  to 
raise  money  for  the  furnace  company,  and  the 
evidence  shows  the  fact  that  the  mining  com- 
pany was  almost  daily  remitting  money  in 
large  amounts  to  the  furnace  company,  as  well 
as  the  fact  that  the  furnace  company  was  fre- 
quently remitting  to  the  mining  company. 
None  of  the  remittances  were  made  in  pay- 
ment of  the  iron  certificates,  nor  were  they 
ever  intended  to  be  applied  thereon.  The  fact 
seems  to  be  that  each  enterprise  was  bolstering 
up  the  other  as  occasion  required,  or,  rather, 
that  Mr.  Schlesinger  was  using  the  property 
and  credit  of  his  apparently  separate  concerns 
indiscriminately,  to  obtain  money  as  it  was 
needed.  It  seems  probable  that  much  of  the 
money  borrowed  on  the  notes  of  the  mining 
company  secured  by  the  receipts  in  question 
was  forwarded  to  the  furnace  company.  The 
court  found  that  the  bank  took  the  certificates 
innocently,  without  knowledge  of  any  defect 
We  cannot  probably  disturb  this  finding,  be- 
cause it  is  based  on  the  affirmative  evidence  of 
the  cashier  who  made  the  loans;  but,  in  view 
of  the  facts  proved  on  cross-examination  of  the 
cashier  himself,  this  finding  seems  to  be  a  con- 
siderable tax  on  the  credulity.  The  facts  are, 
in  brief,  that  the  cashier  was  well  acquainted 
with  Mr.  Schlesinger.  so  much  so  that  in  1892 
Schlesinger  put  in  his  hands  one  share  of 
stock  in  the  Buffalo  Mining  Company,  in 
order  that  he  might  become  a  director  of  the 
company,  and  he  was  thereupon  made  a  di- 
rector and  secretary  of  the  company,  and  re- 
mained such  until  April,  1898,  when  he  re- 
signed, and  Teturned  his  share  of  stock.  This 
was  after  the  loans  on  the  credit  of  the  receipts 
had  begun  to  be  made.  Notwithstanding:  his 
high  official  position  in  the  mining  company, 
he  testifies  that  he  "knew  nothing  of  its  busi- 
ness," except  that  it  was  engaged  in  mining. 
We  think  he  could  hardly  have  failed  to  dis- 
cover the  manner  in  which  Mr.  Schlesinger 
conducted  the  business  of  his  nominal  corpo- 
rations. However  this  may  be,  he  knew,  as  he 
testified,  that  the  mining  company  was  en- 
gaged in  mining  ore,  and  not  in  buying  or  sell- 
tog  pig  iron.  He  knew  '^something"  about  the 
furnace  company;  knew  where  it  was  doing 
business;  knew  Mr.  Hirschfeld,  the  nominal 
president;  discounted  some  of  the  furnace  com- 
pany's paper;  obtained  general  information 
about    it   by  inquiries   througtr^eommeuid 
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afKDcies  at  the  time  of  the  pledging  of  the  re- 
ceipts. Id  view  of  all  these  facts  which  were 
withiD  his  knowledge,  and  the  facts  which  he 
might  hftve  ascertained  without  difficulty  by 
very  liitle  inquinr,  it  seems  almost  an  im- 
peachment of  bis  intelligence  to  sav  that  he  re- 
ceived the  receipts  in  ignorance  of  any  defect 
or  infirmity  in  them;  but  we  suppose  we  are 
bound  by  the  finding,  and  we  shall  proceed  on 
that  basis. 

It  is  very  apparent  that,  had  the  certificates 
remained  in  the  hands  of  the  mining  company, 
they  would  have  constituted  no  obstacle  to 
creditors  of  the  furnace  company  in  the  collec- 
tion of  their  debts.  They  were  subject  to 
nearly,  if  not  quite,  all  the  objections  which 
render  transfers  void  as  to  creditors.  They 
were  absolutely  false  in  fact.  There  was  no 
change  of  possession  of  the  iron;  no  payment 
nor  agreement  to  pay  for  it;  no  intention  to 
pass  title.  They  were  the  merest  shams. 
There  was  in  effect  an  agreement  that  the  fur- 
nace company  should  remain  the  apparent 
owner,  with  the  right  to  sell  and  receive  and 
dispose  of  the  proceeds  of  sales,  and  that  it 
should  have  the  right  to  call  back  certificates 
whenever  it  needed  them  for  this  purpose; 
and  it  was  further  expected  Ihat,  when  the 
need  for  borrowing  money  was  over,  the  cer- 
tificates should  all  be  returned.  The  scheme 
was  certainly  a  brilliant  one.  If  successful, 
it  created  a  shifting  title  or  interest,  which  re- 
adjusted itself  from  day  today  as  the  stock 
changed,  automatically  attaching  to  each  new 
pig  of  iron  as  it  emerged  flowing  from  the 
furnace,  and  with  equal  facility  detaching  it- 
self from  each  pig  that  was  sold  as  it  was 
loaded  on  the  car  for  transportation  to  the 
vendee.  Certainly,  if  such  a  scheme  could  be 
successful,  the  inventor  should  take  high  rank 
among  a  ceriain  class  of  financiers;  and  the 
laws  which  have  been  supposed  to  prevent 
secret  transfers  and  conveyances  in  fraud  of 
creditors  must  be  at  once  revised,  or  they  will 
pass  into  the  dim  limbo  of  unexecuted  and 
worn-out  legislation. 

It  is  seriously  and  ablv  argued  that  the 
scheme  has  been  successful;  that  the  original 
transaction  has  been  pureed  of  all  ob^jections  by 
the  intervention  of  the  innocent  third  person, 
in  the  shape  of  the  plaintiff  bank;  and  thus 
that  the  shifting  and  self -ad  justing,  but  void, 
title  of  the  raining  company  has  been  turned 
into  an  equally  shifting  and  elusive,  but  good, 
lien  for  the  benefit  of  the  bank.— a  lien  which 
is  secret  and  invisible  to  creditors,  -but  entirely 
visible  and  very  real  to  the  plaintiff.  As  be- 
fore said  in  this  opinion,  the  only  interest 
which  the  plaintiff  claims  or  can  claim  in  the 
iron  in  question  is  that  of  a  lien  thereon  as 
pledgee;  and,  in  order  to  make  a  valid  pledge, 
there  must  have  been  either  actual  or  con- 
structive delivery  of  the  property  pledged. 
Bona  fides  does  not  avail  the  pledgee  in  the  ab- 
sence of  delivery  and  possession,  either  actual 
or  constructive.  There  was  confessedly  no  ac- 
tual delivery  here,  and  the  onlv  thing  that  can 
be  claimed  to  be  a  symbolical  or  constructive 
delivery  is  the  indorsement  and  delivery  of  the 
false  receipts.  Hence  the  question  becomes 
whether  the  delivery  of  the  receipts  under  the 
circumstances  is  a  constructive  delivery  of  so 
much  iron.  Had  they  been  in  fact  warehouse 
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receipts,  the  transfer  and  indorsement  thereof 
by  way  of  pledge  would  have  operated  as  a 
sufficient  constructive  delivery  of  the  property 
both  by  the  common  law  and  by  the  statute. 
Rev.  Stat.  §  41 W;  Sfiepardwn  v.  Carp,  29  W  is.  84; 
and  Price  v.  Wisconnn  M.  A  F,  Ins.  Co.  43  Wis. 
267.  Bills  of  lading  and  railroad  receipts  are 
placed  by  the  statutes  of  both  states  on  the 
same  footing.  See  statutes  of  Pennsylvauia 
before  cited  in  this  opinion.  The  reasons  for 
this  rule  are  very  apparent.  In  such  cases  the 
property  itself  is  in  the  hands  of  a  third  person 
or  corporation,  instead  of  in  the  possession  of 
the  vendor  or  pledgeor.  Consequently  it  does 
not  furnish  any  false  basis  of  credit,  nor  is  any 
creditor  deceived,  because  it  is  well  understood] 
that  goods  in  the  hands  of  warehousemen  or 
carriers  are  or  may  be  the  property  of  others, 
and,  by  the  long  usage  of  trade,  subject  to  just 
this  mode  of  transfer.  Ko  such  considera- 
tions, however,  apply  in  the  case  of  goods  in 
the  possession  of  the  vendor  or  pledgeor,  or  of 
some  third  person  who  is  not  a  warehouseoiaD 
or  wharfinger,  and  we  know  of  no  rule  which 
makes  the  mere  delivery  of  a  receipt  a  con- 
structive delivery  of  the  property  in  pledge  in 
such  a  case.  In  Shepardson  v.  vary,  29  Wis. 
84  (which  was  an  action  in  equity  to  enforce  a 
pledge  of  personal  property  as  collateral,  al- 
leged to  have  been  made  by  means  of  the 
transfer  of  a  warehouse  receipt),  Dixon,  Ch.  J., 
says:  "To  uphold  the  receipt  as  a  proper 
warehouse  document  transferring  the  title  to 
the  property  and  operating  as  a  good  construct- 
ive delivery  of  it  to  the  vendee,  it  must  in  all 
cases  distinctly  appear  that  it  was  executed  by 
a  warehouseman,— one  openly  engaged  in  that 
business, — and  in  the  usual  course  of  trade. " 
There  are  numerous  examples  of  constructive 
delivery  in  the  books,  but  none,  we  think, 
which  nolds  that  the  facts  here  constitute  such 
delivery.  Constructive  or  symbolical  delivery 
is  permitted  because  of  the  difficulty,  or  im- 
possibility in  some  cases,  of  actual  (delivery. 
Thus,  where  the  goods  are  very  bulky,  as  logs 
in  a  boom,  delivery  may  be  made  by  pointing 
them  out  to  the  pledgee;  or,  where  they  are 
goods  in  a  warehouse,  by  a  delivery  of  the 
keys;  or,  where  a  savings-bank  deposit  is  to  be 
pledged,  it  may  be  done  by  delive^  of  the  pass 
book.  Jmett  v.  Warren,  12  Mass.  800,  7  Ana. 
Dec.  724;  Jones,  Pledges.  g§  86,  87;  Boynton 
V.  Payrov),  67  Me.  587.  So,  also,  where  goods 
are  in  possession  of  a  third  person,  and  the 
pledgeor  gives  an  order  on  the  custodian  to  hold 
the  goods  for  the  pledgee,  which  is  brought  to 
the  knowledge  of  the  custodian,  it  seems  that 
this  would  be  a  sufficient  delivery  and  change 
of  possession.  Whiialer  v.  Sumner,  20  Pick. 
399;  Tuxwtyrth  v.  Moore,  9  Pick.  847,  20  Am. 
Dec.  479.  In  all  these  cases  it  will  be  readily 
seen  that  the  property  is  placed  beyond  the 
control  of  the  pledgeor,  and  is  not  being  used 
to  maintain  an  appearance  of  wealth  by  either 
the  pledgeor  or  others  with  the  consent  of  the 
pledgee.  In  the  present  case  there  is  no  such 
element.  The  pledgee  never  saw  or  attempted 
to  see  the  iron  described  in  the  certificates,  and 
made  no  inquiries  concerning  it.  It  never  no> 
tified  the  furnace  company  that  it  held  any  cer- 
tificates in  pledge,  or  claimed  any  interest  in 
any  iron  in  its  possession.  It  tacitly  allowed 
the  furnace  company  to  gojcp  in  its  husinesa 
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fcHT  moDlhs,  selling  out  the  yerj  iron  nomi- 
oall^  covered  by  tlie  certificates,  and  re^lacio^ 
it  with  other  iron,  and  collecting  and  using  the 
proceeds  of  its  sales.  There  can  be  no  con- 
structive or  symbolical  delivery  and  continu- 
ance of  possession  logically  claimed  where 
soch  a  state  of  facts  appears.  Conceding  that 
the  title  to  the  iron  was  in  the  mining  com- 
pany,  the  furnace  company  was  the  custodian, 
and  the  custodian  received  no  notice  of  pledge, 
made  no  agreement  to  hold  for  the  benefit  of 
the  pledgee,  but  went  on  in  business,  selliog 
the  property,  and  substituting  other  propertv 
in  its  place,  with  no  one  to  hinder  or  make  ft 
afraid.  Apparently  the  owner  of  more  than 
20,000  tons  of  iron,  it  was  (if  plaintiff's  theory 
i»  correct)  really  not  the  owner  of  it  in  case  a 
creditor  appeared  with  an  execution.  It  was 
held  in  Casey  v.  Cataroe,  9G  U.  S.  467.  24  L. 
ed.  779,  that  where  property  alleged  to  have 
been  pledged  has  at  all  times  been  in  the  actual 
possession  of  the  pledgeor,  with  authority  to 
dispose  of  it,  and  substitute  another  article  of 
equal  value  in  its  place,  there  exists  no  pledge 
as  against  third  persons.  No  reason  is  per- 
ceived why  this  is  not  wholesome  doctrine,  nor 
wh^  it  docs  not  apply  with  equal  force  to  pos- 
session by  a  third  person,  with  power  of  sale 
and  substitution,  as  in  the  present  case.  Our 
conclusion  is  that,  as  against  third  persons,  the 
bank  never  perfected  its  pledge  by  obtaining 
possession,  either  actual  or  constructive,  of  the 
iron  named  in  the  certificates,  and  hence  that 
it  cannot  maintain  this  actioxL 


The  trial  court  found  that  the  Judgment  note 
was  obtained  by  threats  and  fraud,  for  the  pur- 
pose of  at  once  levying  on  the  property  of  the 
furnace  company.  We  have  found  no  evidence 
in  the  case  which  establishes  fraud  or  duress. 
There  was  some  excited  language,  but  nothing 
amounting  to  duress  or  fraud.  Corrigan, 
Ives,  &  Co.  had  a  right  to  obtain  a  Judgment 
note  for  the  very  purpose  of  entering  judgment 
at  once,  and  levying  upon  the  furnace  com- 
pany's property.  Such  is  frequently  the  pur- 
pose for  which  judgment  notes  are  taken,  and 
such  purpose  does  not,  of  iiself  alone,  consti- 
tute fraud  or  vitiate  the  note. 

We  do  not  find  any  evidence  that  iustifles 
the  finding  that  the  defendants  fraudulently 
employed  Hirscbfeld,  so  as  to  prevent  him 
from  marking  off  particular  lots  of  iron  to  the 
holders  of  stora^  warrants.  There  is  nothing 
to  show  that  Hirschfeld  intended  to  do  so,  or 
that  the  plaintiff  or  anyone  else  expected  or 
wished  him  to  do  so.  Whether  he  would  have 
done  so  or  not  had  he  not  been  employed  by 
the  defendants  is  purely  a  subject  of  specula- 
tion. 

These  views  necessitateireversal  of  the  Judg- 
ment. Judgment  reverted,  and  action  re- 
manded, with  directions  to  dismiss  the  plain- 
tiff's complaint. 

Rehearing  denied  April  80, 1897. 
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A  eit^  cannot,  nnder  the  power  {^ranted 
by  Aets  1898*  p.  808,  authorizing  it  to  re. 
quire  llirhts  at  railway  oroaslDgs  for  the  "security 
and  safety  of  citisens"  require  a  railroad  com- 
pany wbcise  only  scheduled  train  at  night  paeses 
tbroufib  the  city  at  8  o^clock  to  light  each  street 
crossed  by  its  road  at  the  crossing  from  dark  to 
dawn  with  an  arc  lamp  of  2,000  candle  power. 

(March  Ifl.  1897.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Fayette  County  con- 
victing it  of  violating  a  municipal  ordinance. 
Recerted, 

The  facts  are  stated  in  the  opinion. 
Mr,  G.  C.  Florea,  with  Meme.  Byron  K. 
ElUott  and  WiUlam  F.  EUiott,  for  appel- 
lant: 

The  atatute  does  not  confer  power  to  compel 

IfOTB.— On  the  question  how  far  a  railroad  com- 
pany can  be  compelled  to  pay  the  expense  of  abol- 
iabing  a  grade  crossing,  see  natt  to  Kelly  v.  Minne- 
apolis (]linn.}26L.  B.  A.  92. 
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the  railway  compan^'to  light  all  street  cross- 
ings,  but  only  crossings  where  lights  are  neces- 
sary '*for  the  security  and  safety  of  citizens 
and  other  persons  from  the  running  of  trains." 

The  power  assumed  to  be  granted  does  not 
authorize  the  city  to  compel  tracks  simply 
as  tracks  to  be  lighted,  but  only  to  authorize 
the  city  to  require  lights  where  and  when,  and 
only  where  and  when,  lights  are  nesessary  to 
secure  the  safety  of  persons  from  danger  from 
"the  running  of  trains." 

The  ordinance  is  unreasonable  and  oppres- 
sive, violating  the  charter  rights  of  the  appel- 
lant and  imposing  upon  it  additional  and 
heavy  burdens. 

JanewiUe  v.  Carpenter,  77  Wis.  288,  8  L.  R. 
A.  808;  HutUn  v.  Camden,  89  N.  J.  L.  122, 
23  Am.  Rep.  208;  Ex  parte  CLeary,  65  Miss. 
80;  Coe  v.  Schulte,  47  Barb.  64;  Be  Jacobs,  98 
N.  Y.  98.  50  Am  Rep.  688. 

The  act  of  1893  is  unconstitutional  because 
it  violates  contract  and  property  rights. 

Butchers^  Dnum  S,  H.  A  L.  A  L.  Go,  v.  Cres- 
cent City  L.  8,  L,  A  S,  H,  Co.  Ill  U.  8.  746, 
28  L.  ed.  585;  Tick  Wo  v.  Hopkins,  118  U.  8. 
356,  80  L.  ed.  220;  Wanes  v.  Clark,  51  Pa.  96; 
Barclay  R.  d  Coal  Co.  v.  Ingham,  86  Pa.  201; 
Sioux  Falls  v.  Eirby,  6  8.  D.  62.  26  L.  R  A. 
621;  Be  Jacobs,  98  N.  Y.  98.  50  Am.  Rep.  686; 
Citizens*  Sav.  <fc  Lodn  Asso.  v.  Topeka,^!  U.  8.20 
Wall.655, 668,22L.ed.45o,461:  Slaughter- House 
Cases,  88  U.  8.  16  Wall.  86,  87,  21  L.  ed.  894, 
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412;  PeopU  v.  QilUon,  109  N.  Y.  389;  ToUdo, 
W.  dk  W.  B.  Co.  V.  Jaekwnville,  67  111.  87,  16 
Am.  Rep.  611 ;  Lake  View  y.  Roee  HiU  Oeme- 
iery  Co.  70  111.  191,  22  Am.  Rep.  71. 

The  act  is  void  because  it  denies  due  process 
of  law. 

Hurtado  ▼.  California,  110  U.  8.  516,  584, 
28  L.  ed.  282,  288;  Davidson  ▼.  New  Orleans, 
96  U.  8.  97.  24  L.  ed.  616;  Easby  v.  Philadel- 
phia, 67  Pa.  887;  Moulton  y.  Parks,  64  Cal.  166; 
State  V.  LoomU,  116  Mo.  807,  21  L.  R.  A.  789; 
Craig  v.  Kline,  65  Pa.  899,  8  Am.  Rep.  686; 
Boektoellr,  Nearing,  85  N.  Y.  802;  Dunn  v. 
Burleigh,  62  Me.  24;  CampbeUv,  Dwiggins.  88 
Iiid.478;  Qartin  v.  Davssman,  114  Ind.  429; 
Kuniz  Y.  Sumption,  117  Ind.  1, 2  L.  R.  A.  655; 
Seudder  v.  Jones,  134  Ind.  647. 

Mr,  Reuben  Conner  for  appellee. 

Hackney*  J. ,  deliyered  the  opinion  of  the 
court: 

In  attempting  to  exercise  the  power  granted 
by  the  act  approved  March  4,  1898  (Acts  1898, 
p.  802),  the  appellee,  the  city  of  Connersville, 
adopted  an  ordinance,  declared  by  the  title  to 
be  for  the  purpose  of  providing  for  the  safety 
of  persons  from  the  running  of  railroad  trains 
through  said  city,  the  1st  section  of  which 
ordinance  was  as  follows: 

**Sec.  1.  Any  railroad  company  or  railway 
company,  running  and  operating  its  engines 
and  cars  upon  what  is  known  as  the  White 
Water  Division  of  the  Cleveland.  Cincinnati, 
Chicago,  &  St.  Louis  Railway  Company,  situ- 
ated in  said  city,  is  hereby  required  to  erect  and 
maintain  an  arc  electnc  lamp  or  light  and 
keep  the  same  supplied  with  an  ample  sup- 
ply of  electricity,  and  lighted  from  dusk  to 
dawn  of  each  and  every  night,  at  the  points 
where  said  railroad  crosses  the  streets  of 
said  citv,  viz.:  One  light  or  lamp  where  said 
railroad  crosses  Central  avenue,  near  the 
south  end  of  said  city;  one  where  said  rail- 
road crosses  First  street;  one  where  said  rail- 
road crosses  Second  street  in  said  city; 
one  where  said  railroad  crosses  Third  street; 
one  where  said  railroad  crosses  Fourth 
street;  one  where  said  railroad  crosses  Fifth 
street;  one  where  said  railroad  crosses  Sixth 
street;  one  where  said  railroad  crosses  Sev- 
enth street;  one  where  said  railroad  crosses 
Eighth  street;  and  one  where  said  railroad 
crosses  Ninth  street  in  said  city;  each  of 
said  lights  or  lamps  to  be  of  2,000 
nominal  candle-power,  and  may  be  the  same 
kind  of  electric  lamps  or  lights  now  used 
hj  said  city  in  lighting  the  streets  of  said 
city,  said  lights  or  lamps  to  be  suspended 
not  less  than  25  feet  above  said  tracks." 
Other  sections  related  to  other  railway  com- 
panies, and  prescribed  penalties  for  violating 
the  requirements  of  each  of  the  sections. 
S  The  appellee  prevailed  in  the  lower  courts, 
and  the  appellant,  in  this  court,  attacks  the 
validity  of  said  act  under  various  provisions 
of  the  state  and  Federal  Constitutions,  and 
the  validity  of  said  ordinance  under  said  act. 
It  is  the  generally  recognized  rule  that  the 
courts  will  not  pass  upon  the  constitutionality 
of  acts  of  the  general  assembly  if  the  merits 
of  the  case  in  hand  may  be  fairly  passed  upon 
87  L.  a  A. 


without.  In  the  present  case,  In  our  opioioa, 
the  invalidity  of  the  ordinance  must  be  de- 
clared, and  therefore  the  validity  of  the  act 
will  not  be  questioned.  It  will  be  observed 
that  by  the  provisions  of  the  ordinance  the  ap- 
pellant was  required  to  light,  at  the  crossings, 
every  night,  from  dark  to  dawn,  each  of  ten 
streets  crossed  by  its  railway,  and  to  employ 
in  such  lighting  arc  lamps  of  nominal  2,000 
candle  power,  to  be  suspended  at  least  25  feet 
above  the  tracks.  In  the  recent  case  of  Shel- 
bmllev,  Cleveland  C.  C  db  St.  L.  R.  Co.  146 
Ind.  66,  it  was  said  by  this  court:  "Under  the 
authority  so  given,  the  ordinance  provided  for 
electric  lights,  which  provision,  we  think,  was 
authorized,  inasmuch  as  electric  lights  were 
maintained  by  the  city;  but  it  was  also  pro- 
vided in  the  ordinance  that  the  lights  should 
be  of  the  'arc  pattern,'  thus  confining  the 
company  to  a  particular  kind  of  electric  light- 
ing, possibly  to  particular  lamps  in  use  in  the 
city.  Doubtless,  under  the  statute,  the  ordi- 
nance could  have  required  the  light  to  be  of  a 
power  sufficient  to  lieht  the  crossing,  not  to 
exceed  that  in  use  in  the  city;  but  there  could 
be  no  authority  further  to  interfere  with  the 
company's  freedom  of  contract  in  providing 
such  electric  lights  as  it  might  prefer."  U 
was  in  that  case  further  declared  that,  under 
the  legislative  intent  in  enacting  said  statute, 
it  should  be  kept  in  mind  that  only  the  safety 
and  security  of  the  citizen  from  the  running 
of  trains  was  to  be  enforced  by  cities,  and 
not  simply  the  lighting  of  streets.  From  the 
record  in  this  case  it  appears  that  appellant 
ran  no  trains  over  its  road,  through  said  city, 
after  8  o'clock  any  night;  and,  when  we  recall 
the  provision  of  the  ordinance  requiring  lights 
from  dark  until  dawn  each  night,  there  is 
more  than  a  shadow  of  support  to  the  propo- 
sition that  the  safety  and  security  of  the  citi- 
zen was  not  the  one  object  of  the  ordinance. 
It  is  true  that  railway  companies  may  run  ex- 
tra trains, — those  not  scheduled;  but  possibly 
an  ordinance  might  be  so  framed  as  to  require  ' 
the  light  for  a  specified  reasonable  time  before 
the  arrival  and  after  the  departure  of  each 
train  during  any  night,  and  that  security 
would  be  obtained  thereby  without  unneces- 
sary burden  upon  the  companies.and  thus  avoid 
the  ulterior  object, — lighting  streets.  The  ex- 
istence of  power  to  require  lights,  "for  the  se- 
curity and  safety  of  citizens,"  at  railway  cross- 
ings, does  not  imply  that  cities  may,  under  the 
guise  of  that  power,  require,  arbitrarily  and 
without  control  or  restraint,  lights,  either  in 
volume  or  at  (times,  entirely  unnecessary  to 
that  end.  If  they  do  so  require,  they  exceed 
the  limited  power  vested  by  the  act  in  ques- 
tion. While  it  is  perhaps  true  that  a  measure 
of  discretion  is  lodged  in  the  common  council 
as  to  the  streets  requiring  lights,  and  the  vol- 
ume of  light  necessary  to  the  safety  sought, 
yet  the  exercise  of  that  discretion  does  not  ad- 
mit of  requirements  which  at  first  blush  are 
far  beyond  any  reasonable  necessities. 

Upon  the  authority  cited,  and  for  the  rea- 
sons we  have  suggested.tbe  ordinance  in  ques- 
tion was  and  is  void:  and  thejudoment  is  re- 
tersed,  with  instructions  to  set  aside  the  judg- 
ment and  dismiss  the  cause. 
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WUliam  W.  SHEARER  el  ak 
awiu.sis.) 

1.  No  fk*aiid  or  imposition  praetiaed 
upon  &  enjrrier«  and  no  mistake  ot  tbe  carrier 
or  Ita  aireot,  however  satlsractory  the  clroum- 
stancee  of  Ideniifloatlon  may  be,  will  relieve  the 
carrier  from  liability  for  delivery  of  the  goods  to 
a  persoo  other  than  the  one  to  whom  they  are 
coDSiflrned. 

8.  A  carrier  is  an  insnror  of  the  safe  deliv- 
ery of  the  goods  to  the  persoo  to  whom  they  are 
consigned. 

8.  An  exproMi  eompany  is  not  relieved 
from  liability  'or  the  delivery  of  a  package 
of  money  to  an  impostor  representing  that  he  is 


the  consignee,  by  tbe  fact  that  ""ich  Impostor 
telegraphed  for  such  money  In  the  name  of  the 
consignee  and  a  reply  to  the  latter  was  delivered 
to  such  impostor,  and  that  the  sender  of  the 
money  believfd  that  tbe  telegram  was  from  the 
person  by  whom  it  purported  to  have  been  sent. 

{PhfRips,  J.,  dinents.) 

(January  20, 180(1) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  tbe  Circuit  Court  for  Cook 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  from  defendant  tbe  value 
of  money  delivered  to  it  for  transportation  and 
delivered  by  It  to  the  wrong  consignee.  Af- 
firmed, 


NOTB.— Delivery  to  impostvr  by  carrUu 

I.  Gtneralrvieaatodaioenh 
IL  Imposition  on  carrier, 
TIL  ImpoHLion  *m  eontiffnor, 

I.  General  ruU  0$  to  deKvery. 

Tbe  general  rule  is  to  hold  the  carrier  to  a  very 
strict  vMponsibllity  to  deliver  goods  committed  to 
hM  care  for  transportation  to  the  proper  con- 
signee. 

No  obligation  of  the  carrier  is  more  rigidly  en- 
forced than  that  which  requires  delivery  to  the 
proper  person,  and  the  law  will  allow  in  fact  of  no 
excuse  for  a  wrong  delivery  except  tbe  fault  of 
the  shipper  himself.    Furman  v.  Union  F.  B.  Co. 

106  N.  Y.  era. 

Misdelivery  overrules  all  excuse  of  exercise  of 
ordinary  care  and  charges  the  warehouseman. 
Idchtenheln  v.  Boston  ft  P.  R.  Co.  11  Cush.  78. 

if  goods  are  to  be  delivered  to  A  the  carrrler  is 
not  justified  in  delivering  them  at  the  store  of  B 
although  A  has  guaranteed  the  rent  of  the  store 
and  has  been  compelled  to  pay  it.  Mdhon  v.  Blake, 
135  Man.  477. 

In  North  Pennsylvania  R.  Co.  v.  Commercial  Nat. 
Bank.  128  U.S.  727, 81  L.  ed.  287,  It  is  said  tbat  the 
goods  are  to  be  delivered  at  the  place  of  destina- 
tion, and  to  the  person  designated  to  receive  them 
if  he  presents  himself,  or  can  with  reasonable  ef- 
forts be  found,  or  to  his  order.  No  obligation  of 
the  carrier,  whether  the  freight  conststs  of  goods 
or  of  live  stock,  is  more  strictly  enforced. 

The  neglect  of  the  consignee  to  call  for  the  goods 
within  a  reasonable  time  will  not  Justify  the  caiv 
rier  in  delivering  them  to  an  unauthorized  person. 
Indianapolis  ft  8t  L.  B.  Go.  v.  Hemdon.  81  III.  143. 

Where  flour  was  consigned  to  E.  Cline  and  deliv- 
ered to  I.  Kling  the  carrier  was  held  liable  although 
upon  the  envelope  containing  a  bill  for  it  the  ad- 
dress of  Kllng  was  written  by  mistake.  McCulloch 
V.  McDonald,  91  Ind.  £40. 

An  exception  in  the  bill  of  lading  of  liability  for 
all  loss  and  damage  from  any  act,  neglect,  or  de- 
fault whatever  of  the  carrier's  servants  will  not  in- 
clude a  delivery  of  the  goods  to  a  person  who  had 
no  authority  from  the  owner  to  receive  them. 
Guillaume  v.  Hambunrh  ft  A.  Packet  Co.  42  N.  Y. 
as.  1  Am.  Bep.  612. 

Delivery  to  an  unanthorised  drayman  will  render 
tbe  carrier  liable.  Dean  v.  Yaccaro,  2  Head,  488, 76 
Am.  Dec  744. 

Misdelivery  by  a  carrier  of  an  artide  intrusted  to 
him  to  be  carried  is  a  conversion.  Claflin  v.  Boston 
ft  L.  B.  Co.  7  Allen,  841;  Brie  Despatch  v.  Jobnson, 
87  Tenn.  480;  Yinar  v.  New  York,  A.  G.  ft  W.  8.  S. 
87  L.  a  A.  12 


Co.  50  N.  Y.  28;  Bush  ▼.  Bomer,  2  Thomp.  ft  C.  597; 
Bowlin  V.  Nye,  10  Cush.  416;  Missouri  P.  B.  Co.  v. 
Heidenbeimer.  88  Tex.  201. 

And  will  render  him  liable  for  the  loss  of  tbe 
goods.  Howard  v.  Old  Dominion  8.  8.  Co.  83  N.  a 
158,  85  Am.  Bep.  571:  Wernwag  v.  Philadelphia,  W. 
ft  a  B.  Co.  117  Pa.  46:  Bla  v.  American  Merchants* 
Union  Exp.  Co.  29  Wis.  611,  9  Am.  Rep.  619:  Union 
B.  ft  Transp.  Co.  v.  Biegel,  78  Pa.  72;  Angle  v.  Mis- 
sissippi ft  M.  B.  Co.  18  Iowa,  556;  Chicago  ft  N.  W. 
B.  Co.  V.  Ames,  40  Ul.  249:  Baldwin  v.  American 
Exp.  Co.  28  lU.  197,  74  Am.  Dec.  190:  Gulliver  v. 
Adams  Exp.  Co.  88  Dl.  508;  Southern  Exp.  Co.  v. 
Crook,  44  Ala.  468,  4  Am.  Bep.  140;  The  Huntress, 
Dareis,  89:  Arrington  v.  Wilmington  ft  W.  B.  Co.  6 
Jones,  L.  68,  72  Am.  Dec  569. 

BvUe  applicable  to  all  ekusst  of  oarrier$i 

There  is  an  intimation  in  some  of  the  cases  that 
there  is  a  dliference  in  respect  to  tbe  duty  of  tbe 
dUferent  classes  of  carriers  to  deliver,  but  this  dif- 
ference does  not  seem  to  extend  to  tbe  (|uest1on  of 
delivery  to  the  proper  coosignee.  for  it  was  bold  in 
one  case  that  all  classes  of  carriers  are  equally  re- 
sponsible for  any  loss  of  goods  by  a  delivery  of 
them  to  the  wrong  person  (Wlnslow  v.  Vermont  ft 
M.  B.  Co.  42  Vt.  700. 1  Am.  Bep.  865>:  and  tbe  fact 
of  such  liability  seems  to  be  assumed  generally 
thrbugbout  the  decisions. 

Immaterial  that  carrier  hoe  become  warehoueeman. 

In  one  case  it  has  been  held  that  the  liability  of 
the  carrier  for  a  right  delivery  is  more  strict  than 
tbat  of  a  warehouseman.  Scheu  v.  Erie  B.  Co.  10 
Hun.  498. 

But  what  the  exact  difference  in  liability  is  has 
not  been  determined,  for  the  rule  is  to  hold  the  • 
warehouseman  liable  for  a  nlipdelivery. 

In  Burnell  v.  New  York  C.  B.  Co.  46  N.  Y.  184,  6 
Am.  Bep.  61,  where  the  liability  of  tbe  carrier  had 
t>een  reduced  to  that  of  warehouseman,  tbe  court 
says  that  if  the  property  had  been  delivered  upon 
such  evidence  as  vigilant,  careful  persons  would 
regard  as  sufllclent,  tbe  carrier  might  have  been 
relieved  from  liability. 

If  the  carrier  has  become  a  warehouseman  he 
will  be  liable  for  delivery  of  the  property  to  the 
wrong  person.  Merchants*  Despatch  ft  Transp.  Co. 
V.  Merrlam,  HI  Ind.  5;  JeHersonville  B.  Co.  v. 
White,  6  Bush,  261:  Oderklrk  v.  Fargo,  68  Hun,  347; 
Fairfax  v.  New  York  C.  ft  H.  B.  B.  Co.  78  N.  Y.  167, 
29  Am.  Bep.  119;  Collins  v.  Bums,  68  N.  Y.  1;  Fair- 
fax V.  New  York  C.  ft  H.  B.  B.  Co.  67  N.  Y.  U. 

Trover  will  lie  against  a  warehouseman  if  he  de- 
livers the  property  to  a  wrong  person.  Alabama 
ft  T.  Bivers  R.  Co.  v.  Kidd,  85  AIar^309;  SUenk  v. 
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Statement  by  Cra%«  Cb.  J.: 

Appellees  bad,  for  a  number  of  years  prior 
to  tbe  bappening  of  the  circumstances  giving 
rise  to  this  case,  conducted  business  at  tbe 
stockyards  in  Cbicaffo  under  the  firm  name  of 
W.  "W.  Shearer  «&  Co.  For  some  time  prior 
to  April  22,  1889.  said  firm  had  dealings  with 
one  J.  C.  Stubblefield,  who  was  engaged  in 
buying  stock  in  Kansas,  Missouri,  and  Texas, 
and  who  from  time  to  time  applied  to  Shearer 
A  Co.  for  advances  of  money,  which  tbey  sent 
him  in  form  of  drafts,  letters  of  credit,  and 
money  by  express.  In  April,  1888,  Stubble- 
field  was  at  Obetopa,  in  Kansas,  and  tele- 
graphed appellees  for  |700,  and  it  was  sent  to 
bim  by  draft,  and  be  was  there  identified  at  the 
bank,  and  receiyed  the  money  on  the  draft 
Stubblefleld  was  acting  for  himself  in  the  pur- 
chase of  cattle,  and  not  as  an  agent  for  appel- 
lees. On  April' 21.  1889,  about  midni^t,  this 
J.  C.  Stubblefield  arrived  at  Chetopa,  Kansas. 
He  got  off  the  train,  and  went  to  an  botel,  a 


short  distance  from  the  depot,  but  did  not  reg- 
ister his  name,  giving  as  a  reason  that  he  was 
tired,  and  desired  to  go  to  bed.  At  the  same 
time,  and  from  the  same  train,  another  man 
got  off  at  Chetopa,  and  went  to  a  hotel  farther 
from  the  depot  than  that  to  which  Stubblefleld 
went.  This  man  subs<»quently  claimed  to  be 
also  named  J.  C.  Stubblefleld.  The  real  J.  C. 
Stubblefleld  tbe  next  morning  met  an  ac- 
quaintance in  tbe  town,  and  took  a  ride  with 
him  in  a  bugey,  and  some  time  during  the 
afternoon  left  Cnetopa,  on  a  freight  train,  for 
Parsons,  and  went  from  there  to  Coffey ville. 
The  other  man.  whom  we  shall  designate  as 
tbe  "impostor,"  went  to  the  telegraph  office  in 
Chetopa,  and  sent  the  following  telegram: 

Chetopa.  Kansas,  April  22,  1889. 
To  W.  W.  Shearer  &  Co., 

Union  Stock  Yards.  Chicago: 
Express  me  $4,000  to-day;  Chetopa.     An- 
swer. J.  C.  Stubblefleld. 


Philadelphia  Steam  Propeller  Co.  00  Pa.  109, 100  Am. 
Deo.  ML 

Trover  loOI  Ue  for  mMUUvery, 

A  misdeliTery  of  property  by  a  bailee  to  a  person 
nnauthorlzed  hy  the  owner  to  receive  it  Is  a  con- 
verslOD  rendering  the  bailee  liable  In  trover  with- 
out regard  to  the  question  of  due  oare  or  the  de- 
gree of  negUgenoe.  Hall  v.  Boston  ft  W.  B.  Corp. 
96Ma8B.4B0. 

Trover  will  lie  against  a  carrier  who  by  mistake 
delivers  goods  to  the  wrong  person.  Ulinols  C.  B. 
Co.  V.  Parks,  54  lil.  204;  Packard  v.  G«tman,  4 
Wend.  615,  Zi  Am.  Deo.  166;  Hawkins  v.  Hoffman,  6 
HiU,  688, 41  Am.  Dec.  767. 

Efftet  ofbm<tf  lodfnff. 

The  general  question  as  to  the  rights  which  flow 
from  a  bill  of  lading  Is  not  within  the  scope  of 
ibis  note,  but  in  respect  to  a  mtsdelivery  the  liabil- 
ity Is  similar  to  that  In  other  cases. 

The  obligation  to  deliver  only  to  the  person  hav- 
ing title  to  the  bill  of  lading  is  imposed  by  law  on 
the  carrier,  and  is  alMolute.  LouisviUe  ft  N.  B.  Co. 
T.  Barkbouse,  100  Ala.  548. 

Tbe  delivery  of  goods  to  another  person  unau- 
thorized to  receive  them,  without  requiring  a  pro- 
duction of  the  bin  of  lading,  but  relsrlng  upon  his 
representation  that  he  was  the  holder  oC  it,  is  a 
conversion  for  which  an  action  will  lie  against  the 
carrier.   Eorbes  v.  Boston  ft  Ij.  B.  Co.  133  Mass.  154. 

A  carrier  wbo  delivers  property  for  which  a  bUl 
of  lading  has  been  Issued  to  anyone  but  tbe  owner 
and  holder  of  the  bill  of  lading  is  liable  for  the  loss 
caused  thereby.  Union  Stockyards  Co.  v.  West- 
oott,47Neb.80Q. 

In  The  Thames  y.  Seaman  (^The  Thames**),  81 U. 
8. 14  Wall.  08, 20  L.  ed.  804,  which  was  a  case  of  a 
delivery  contrary  to  the  terms  of  a  bill  of  lading, 
tbe  court  held  that  the  carrier  had  no  right  under 
any  drcumstancee  to  deliver  to  a  stranger.  And 
that  it  is  no  excuse  for  delivery  to  the  wrong  per- 
son that  the  indorsee  of  the  bills  of  lading  was 
unknown.  But  in  that  case  the  delivery  seems  to 
have  been  made  to  a  person  wbo  was  known  to  the 
carrier,  and  therefore  there  was  no  question  as  to 
the  mistake  in  the  identity  of  the  person  but  a 
known  misdelivery. 

Ddivery  to  OQent, 

The  carrier  is  Justified  in  delivering  to  the  author- 
ised agent  of  the  consignee.  Hence,  if  the  con- 
signee is  attending  school  and  the  rules  of  the 
school  or  custom  require  delivery  of  parcels  In- 
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tended  for  pupils  to  be  made  to  the  principal,  a  de- 
livery to  him  will  exonerate  the  carrier.  Southern 
Bxp.  Co.  r.  Everett,  87  Gku  688. 

But  a  carrier  who  delivers  to  an  alleged  agent  of 
the  consignee  must  prove  his  authority  to  receive 
the  goods.    Nebeozahl  v.  Eargo,  15  Daly,  18QL 

Negtioenee  of  eamrier. 

Where  the  carrier  made  out  the  bill  of  lading  to 
the  wrong  city,  and  sent  a  duplicate  to  a  consignee 
at  an  address  in  that  city  which  enabled  au  impos- 
tor to  obtain  possession  of  It  and  procure  a  deliv- 
ery of  the  package  from  the  custom-house  offloers. 
It  was  held  liable  on  the  ground  of  negliirenoe. 
Gulllaume  v.  General  Transp.  Co.  100  N.  Y.  48L 

Where  goods  intended  for  F.  were  by  mistake  ad- 
dressed to  Jeeves,  and  upon  Jeeves'  refusal  to  re- 
ceive them  they  were  permitted  to  remain  In  the 
station  without  any  attempt  to  learn  their  owner, 
and  were  afterward  claimed  by  Jarvls.  without  in- 
quiry as  to  his  right  to  them,  the  court  held  that 
the  carrier  was  guilty  of  wilful  misconduct  which 
would  render  it  liable  to  tbe  owner  for  the  value  of 
the  goods  lost.  Hoare  v.  Great  Western  B.  Co.  tf 
Week.  Bep.  681, 87  L.  T.  N.  S.  186. 

Carrier  mutt  justify  deliosry. 

When  a  carrier  delivers  goods  to  one  other.than 
the  consignee  or  consignor,  he  does  so  at  bis  peril, 
and  it  devolves  upon  him  to  prove  that  he  has  de- 
livered them  to  the  real  owner.  American  Bxp. 
Co.  V.  Greenhalgh,  80  HI.  68. 

If  the  carrier  has  undertaken  to  deliver  the 
goods  at  a  certain  house,  but  delivers  at  another 
house,  the  burden  Is  on  htm  to  show  that  he  made 
the  delivery  on  account  of  the  shipper.  Gllklnson 
V.  The  Scotland,  14  La.  Ann.  419. 

The  carrier  who  delivers  goods  to  a  person  other 
than  the  consignee  must  establish  the  authority  of 
the  person  to  receive  them.  Wilcox  y.  Chicago,  M. 
ft  St.  P.  B.  Co.  24  Minn.  S09. 

To  Justify  the  delivery  to  the  true  owner,  con- 
trary to  or  without  the  order  of  the  shipper,  the 
carrier  assumes  tbe  burden  of  proving  the  owner- 
ship at  the  time  of  delivery.  Wolfe  y.  Missouri  P. 
B.  Co.k97:Mo.  478,  8  L.  B.  A  689. 

Carrier  ftuiy  demand  tdentipcation. 

The  carrier  may  require  the  production  of  eyi-  * 
dence  that  the  person  demanding  the  property  Is 
the  consignee.    McBntee  v.  New  Jersey  8.  B.  Co.  45 
N.  Y.  84, 6  Am.  Bep.  28. 

A  railroad  company  is  not  liable  for  damages  for 
refusal  to  deliver  goods  shipped  to  one  wbo  does 
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Hm  impostor  had  not  registered  at  the  hotel 
at  which  he  stopped,  which  was  kept  by  one 
Davenport.  After  having  gent  the  above  tele- 
gram to  the  appellees,  he  returned  to  the  hotel, 
and  said:  "Mr.  Davenport,  if  a  telegram 
should  come  here  to  J.  C.  Stubblefleld,  if  there 
are  any  charges  on  it,  yoa  pay  it,  and  I  will 
settle  with  you."  Mr.  Uavenport  asked  him  if 
that  was  his  name,  and  he  replied^in  theafBrma- 
tive.     Davenport  then  informed  him  that  a 


Dger  boy  had  been  there  with  a  telegram 
for  J.  C.  Stubblefield,  and  told  him  where  he 
could  find  the  boy.  Soon  after,  the  impostor 
informed  Davenport  that  he  had  received  the 
telegram.  This  telegram  was  the  answer 
frooQ  W.  W.  Shearer  &  Go.  to  the  message 
sent  them  in  the  morning,  and  was  as  follows: 

Union  Stock  Yards,   Chicago,  Til  22. 
To  J.  C.  Stubblefield:    Sent   money  as  or- 
dered to-day.    Wire  me  full  particulars   on 
receipt  of  this.  W.  W.  Shearer. 


In  reply  the  impostor  sent  the  following: 

Chetopa,  Kan.  22. 
To    W.  W.  Shearer  &   Co.:    Bought  240 
corn-fed  Texans,  top  of  800,  at  $30  a  bead. 
J.  C.  Stubblefield. 

During  the  afternoon  of  April  22.  the  impos- 
tor bad  given  orders  to  the  railroad  company 
for  eleven  stock  cars  to  be  set  on  the  track  for 
his  use,  for  the  purpose  of  carrying  cattle  to 
be  shipped  bv  him  on  the  24th  of  April.  The 
cars  were  ordered  from  the  railroad  company 
in  pursuance  of  such  arrangement,  and  were  . 
by  the  company  placed  on  ithe  side  track  at 
Chetopa,  ready  for  the  use  of|  the  man  known 
to  them  as  Stubblefield.  He  informed  Dav- 
enport that  he  was  buying  cattle  to  ship  from 
Chetopa,  and  that  he  was  expecting  money 
from  Chicago  with  which  to  pay  tot  them; 
that  he  ordered  the  monev  from  plaintiffs  by 
telegraph.  On  the  morning  of  the  24th  he 
called  on  the  agent  of  the  appellant  express 


not  pfToduoe  a  bill  of  lading  or  suffloiently  identify 
himself  as  the  owner,  although  he  offers  leoarlty. 
Oalf,  C.  AS.  F.  R.  Go.  v.  Freeman.  4  Tex.  App.  Civ. 
Gas.  (Wtllson)  1 419, 9  By.  ft  Ck)rp.  L.  J.  407. 

Tlie  carrier  will  be  protected  in  refusinir  delivery 
vntfl  reasonable  evidence  is  furnished  that  the 
party  claimiDR  the  goods  is  the  person  entitled  so 
knag  as  It  acts  in  good  faith  and  with  a  view  solely 
to  a  proper  delivery.  Baltimore  ft  O.  B.  CX>.  v. 
Pumphrey,  fiO  Md.  800. 

Corner  may  plaee  gooOt  in  loareAotise. 

Where  goods  were  consigned  to  a  transient  per- 
son who  oouid  not  be  found  by  the  master  of  the 
shipw  the  ship  was  held  not  liable  for  the  loss  of 
the  goods,  which  occurred  from  the  fact  that  the 
master  according  to  custom  deposited  them  with  a 
responsible  person  to  be  delivered  to  the  consignee, 
and  they  were  by  him  delivered  by  mistake  to  the 
wrong  person.    Mayell  v.  Potter,  2  Johns.  Gas.  871. 

If  the  consignee  cannot  be  found  the  carrier  may 
deliver  to  a  warehouseman  on  account  of  the 
owner.  *Fisk  v.  Newton,  1  Benin,  4S,  43  Am.  Bee 
610:  Northrop  ▼.  Syracuse.  B.  ft  N.  Y.  B.  Co.  8 
Trans.  App.  188L 

Estoppel  of  owner. 

The  consignee  may  estop  himself  from  compell- 
ing the  carrier  to  respond  for  misdelivery.  Phila- 
delphia ft  B.  B.  Go.  V.  0*B0Dnell,  12  Phila.  213. 

A  carrier  is  not  liable  for  a  misdelivery  caused  by 
mistake  in  the  direction  of  the  parcel  if  such  mis- 
talEe  is  not  known  to  the  carrier  and  he  delivers 
the  parcel,  according  to  direction  and  the  known 
coarse  of  business,  at  the  place  of  destination. 
Stimson  T.  Jackson,  66  K.  H.  188. 

If  the  wrong  delivery  is  because  of  wrong  direc- 
tion the  carrier  is  not  liable.  Lake  Shore  ft  M.  S. 
B.  Oo.  T.  Hodapp,  88  Pa.  22. 

IL  Imposftton  on  earrUr, 

The  rule  is  uniform  that  no  imposition  on  the 
carrier  will  be  sufficient  to  exonerate  him  from  re- 
sponsibility in  case  he  delivers  to  the  wrong  person. 

The  carrier  is  as  much  under  obligation  to  de- 
Uver  property  to  the  right  person  as  he  is  to  deliver 
it  in  a  reasonable  time  and  at  a  proper  place.  If 
the  delivery  is  to  a  wrong  person,  although  it  is  en- 
tirely by  mistake  or  by  gross  imposition  or  upon  a 
forged  order,  the  carrier  will  nevertheless  be  re- 
sponsible for  the  value  of  the  loss.  Waldron  v. 
Chicago  ft  N.  W.  B.  Co.  1  Bak.  88tt. 

The  delivery  of  a  money  package  to  one  on  the 
hypothesis  of  his  being  the  owner's  agent  will  not 
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relieve  the  carrier  from  liability  unless  the  supposed 
agent  had  authority  to  act.  And  the  fact  that  he 
supported  his  claim  of  authority  by  a  fraudulent 
order  will  not  be  sufficient  to  Justify  the  carrier  in 
delivering  to  him.  American  Merchants*  Union 
Bzp.  Go.  V.  Milk,  78  111.  224. 

If  a  shipper  consigns  the  goods  to  himself  at  the 
place  of  destination  the  fact  that  be  does  not  intend 
to  be  there  will  not  Justify  the  carrier  in  acting 
upon  the  false  representation  of  a  third  person  that 
he  is  the  shipper's  agent  to  receive  them  so  as  to 
absolve  himself  from  liability  for  delivering  them 
to  the  agent.  Wilson  Sewing  Mach.  Oo.  t.  Louia- 
vllle  ft  N.  B.  Go.  71  Mo.  206. 

A  carrier  acting  as  a  warehouseman  is  not  au- 
thorized to  deliver  goods  to  a  stranger  who  pre- 
sents an  unindorsed  bill  of  lading  and  who  is  not 
identified  as  the  consignee  or  as  having  any  right  to 
the  bill  of  lading  or  to  the  goods.  Oavallaro  v. 
Texas  ft  P.  B.  Go.  UO  GaL  848. 

BeUvery  by  the  carrier  to  the  wrong  person  by 
mistake  or  by  gross  imposition  will  not  discharge 
his  responsibility  to  the  owner  for  the  value  of  the 
goods.  Adams  v.  Blankenstein,  2  Oal.  418,  60  Am. 
Dec.  850. 

A  carrier  is  liable  for  goods  lost  by  misdelivery 
whether  it  occurs  by  mistake,  or  fraud,  or  imposi- 
tion practised  upon  it.  Little  Bock,  M.  B.  ft  T.  B. 
Go.  V.  Olidewell,  89  Ark.  487. 

U  goods  are  delivered  for  carriage  by  one  person, 
and  delivered  by  the  carrier  to  another  who  says 
that  they  belong  to  him,  the  carrier  will  be  liable 
to  trover.   Toul  v.  Harhottle,  Peake,  49. 

In  The  Ben  Adams,  2  Ben.  446,  it  is  said  by  way  of 
argument  that  the  carrier  is  responsible  for  the 
value  of  the  goods  if  he  delivers  them  to  the  wrong 
person,  even  though  by  mistake  or  imposition. 

Where  the  package  was  directed  to  a  certain  per- 
son at  a  certain  place,  and  upon  its  arrival  at  desti- 
nation a  laboring  man  was  sent  for  it  who  said  that 
he  had  been  sent  by  a  person  upon  the  street  whom 
he  did  not  know,  whereupon  delivery  was  made  to 
him  and  the  package  lost,  the  carrier  was  held 
guilty  of  negligence  and  liable  for  the  value  of  the 
package.    Birkett  v.  Willan,  2  Bam.  ft  Aid.  856. 

Where  goods  were  ordered  to  be  sent  to  J.  P.,  of 
a  certain  street  and  town,  and  when  they  arrived 
at  destination  the  only  person  on  that  street  known 
to  the  carrier  of  a  similar  name  was  W.  P.  who  said 
the  parcel  did  not  belong  to  him,  and  the  parcel  was 
subsequently  delivered  to  another  who  had  for- 
merly received  goods  under  the  name  P.,  but  whose 
residence  was  not  known,  the  consequence  of  which 
was  that  the  goods  were  lost,  the  carrier  was  held 
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company,  and  asked  if  there  was  a  package 
there  for  Stubblefield.  The  agent  asked  bim 
if  bis  name  was  Stubblefield,  to  which  he  re- 
plied, "It  is."  Being  asked  what  were  his  in- 
itials he  rep^ed,  "J.  C."  The  agent  then  Aaid 
ihere  was  a  oackage  for  J.  C.  Stubblefield, 
and  asked,  "What  identification  have  you?" 
He  then  took  from  his  pocket  two  accounts  of 
sales  and  a  telegram,  and  handed  them  to  the 
agent.  The  telegram  was  the  one  signed  by 
Shearer  &  Co.,  and  addressed  to  J.  C.  Blubble- 
fleld,  at  Chetopa.  a  copy  of  which  is  above  set 
nut.  The  accounts  of  sales  show  transactions 
between  J.  C.  Stubblefield  and  appellees,  and 
that  the  latter  had  sold  in  Chicago  cattle  con- 
signed to  them  by  J.  C.  Stubblefield.  The 
Hgent  then  asked  the  impostor,  "Is  there  any- 
body here  that  you  are  acquainted  with?"  to 
which  the  man  replied,  "ISobody  except  the 
landlord."  The  impostor  then  brought  in  Da- 
venport, and  stated  that  he  had  come  after  the 
package.    The  agent  inquired  of  Davenport: 


"Are  you  acquainted  with  this  gentleman?^ 
Davenport  said,  **I  am."  The  acrent  said, 
"Who  is  he?  What  is  his  name?"  Daven- 
port  replied,  "J.  C.  Stubblefield."  The  agent 
then  said,  "How  do  you  know  that  is  bis 
name?"  and  Davenport  answered,  "At  least, 
that  is  the  only  name  I  ever  knew  him  by. 
Besides,  he  has' been  stopping  at  my  hou^e  sev- 
eral days,— nearly  a  week.  He  is  also  on  the 
trade  with  some  parties  west  of  the  town  for 
some  stock.  He  has  got  the  cars  ordered. 
They  are  now  on  the  track  at  the  depot."  The 
agent  then  asked  the  impo<«tor,  "Whutare  you 
looking  for?"  He  said:  **A  packM>;e  of 
monev."  Ssid  the  aeent,  ''How  much?"  He 
answered,  "$4,000,  from  W. W.  Shenrer  &  Co  , 
Chicago,  Illinois."  The  a^ent  then  delivered 
the  package  of  money  to  the  iropoFstor.  he  re- 
ceipting for  it  as  J.  C.  Stubblefield,  and  Daven- 
port signing  his  own  name  as  identifying  Stub- 
blefield. Tbe  impostor  then  directed  Dhwu- 
port  to  retain  a  room  for  him,  as  be  would  be 


frailty  of  rross  neflrUirence,  and  Uierefore  liable  to 
tbe  owner  for  tbe  loss.  Duff  v.  Budd,  8  Bred,  ft  B. 
177, 6  J.  B.  Moore,  409. 

Where  iroocls  are  delivered  to  a  third  person  who 
represents  tbe  consignee,  whereby  tbey  are  lost  to 
the  shipper,  tbe  carrier  will  be  liable.  No  oircum- 
stances  of  fraud,  imposition,  or  mistake  will  excuse 
the  carrier  from  responsibUlty  for  delivery  to  tbe 
wrong  person,  but  tbe  law  exacts  of  bim  absolute 
certainty  that  the  person  to  whom  tbe  delivery  was 
made  was  the  person  rightfully  entitled  to  the 
goods.    Gavallaro  v.  Texas  ft  P.  R.  Co.  110  Cal.  348. 

The  carrier  will  be  liable  if  It  forwards  the  goods 
to  another  station  and  delivers  them  there  under 
the  direction  of  an  impoeter  who  has  no  bill  of  lad- 
ing or  otber  apparent  title  to  the  property,  altbouv  h 
it  has  been  In  the  carrier^s  possession  «o  long  that 
its  liability  is  no  more  than  that  of  warehouseman. 
Houston  ft  T.  a  B.  Co.  v.  Adams,  48  Tex.  748,  ao  Am. 
Rep.  lie. 

Mistake  Is  not  a  defense  to  an  action  for  wrong 
delivery  of  the  property  can  led.  Clement  v.  New 
York  C.  ft  H.  R.  R.  Co.  80  N.  Y.  S.  R.  713. 

Delivery  upon  a  forged  order  will  render  the 
carrier  liable.    Powell  v.  Myers,  26  Wend.  591. 

There  are  three  cases  in  which  under  peculiar 
circumstances  the  strictness  of  the  carrier's  liabil- 
ity was  relaxed. 

In  Hayes  v.  Wells,  F.  ft  Co,  28  Cal.  185,  83  Am.  Deo. 
89,  where  a  check  was  sent  in  an  ordinary  letter 
carried  by  a  carrier  and  delivered  by  the  carrier  to 
tbe  wrong  person, the  court  recognizes  the  rule  that 
the  carrier  must  take  oare  at  his  peril  that  the  yooda 
are  delivered  to  the  right  person,  but  holds  that 
the  degree  of  care  to  t>e  used  depends  upon  the 
value  and  quality  of  the  property.  So  it  was  held 
that  if  the  letter  was  sent  merely  as  a  common  let- 
ter no  more  care  need  to  bave  been  taken  of  it  than 
the  carrier  was  accustomed  to  take  of  such  articles. 

Where  the  property  was  taken  from  the  car  by  a 
stranger  and  a  di%yman  of  the  consignee,  claiming 
to  act  for  the  consignee,  and  then  the  st ran irer  ob- 
tained an  expense  bill,  as  he  said,  for  the  con- 
signee, whereupon  he  went  to  the  latter  and  claim- 
ing to  own  the  property  andexbibitinir  his  bill 
collected  the  purchase  money  for  it.  It  was  held 
that  the  consignee  and  not  the  carrier  was  liable  to 
the  consignor  lor  the  price  of  the  property.  Ryder 
V.  B.  C.  R.  ft  N.  R.  Co. 61  Iowa,  460. 

If  tbe  package  was  delivered  to  another  person 
who  was  ifleutifled  to  tbe  agent  by  a  trustworthy 
person  as  tbe  proper  consignee  at  about  the  time 
It  might  reasonably  expect  such  consignee  would 
call  for  the  package,  the  presumption  is  that  the 
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delivery  was  proper,  wbloh  the  consignor  most 
overcome  In  order  to  be  entitled  to  recover.  Ten 
Byck  T.  Harris,  47  HI.  268. 

ni.  Jmposttfon  on  consignor. 

There  arc  two  distinct  lines  of  authority  upon 
the  question  of  the  carrier's  liability  for  delivery 
to  a  person  who  has  imposed  upon  the  oooeigoor. 
One  line  is  represented  by  Pacifio  Bxpbbss  Co.  v. 
Shbabeb,  and  holds  that  tbe  carrier  is  twund  to 
determine  who  is  the  intended  consignee,  and  to 
deliver  to  him  or  hold  on  account  of  the  consignor. 
The  otber  line  holds  that  the  carrier  is  answerable 
for  frauds  upon  itself,  but  not  for  frauds  upon  the 
shipper  of  which  it  is  not  chargeable  with  notice^ 
The  Drew,  16  Fed.  Rep.  826. 

Numerically  tbe  cases  are  quite  evenly  divided 
between  the  two  classes.  A  few  cases  which  from 
their  peculiar  circumstances  are  not  witbtn  either 
class  will  be  first  noticed. 

In  Southern  Exp.  Co.  v.  Van  Meter,  17  FlA.  78a, 
35  Am.  Rep.  107,  it  was  held  that  forgery  qf  a  tele- 
gram which  ordered  money  sent  from  a  bank 
would  not  absolve  the  carrier  from  tbe  duty  to  de- 
liver to  the  person  to  whom  the  money  was  ad- 
dressed. But  in  that  case  it  appeared  that  the 
money  was  sent  to  the  addressee  at  a  certain  hotel, 
and  that  the  proprietor  of  another  hotel  In  the  place 
inquired  for  it  and  later  brought  a  person  for  it  to 
whom  It  was  delivered  without  any  inquiry  as  to 
whether  or  not  he  was  the  person  to  whom  It  was 
addressed,  so  that  the  case  may  be  rested  upon  the 
carrier *s  negligence  without  reference  to  the  fact 
of  the  forgery  or  what  tbe  decision  would  have 
t)een  if  tbe  carrier  had  ascertained  that  It  delivered 
to  the  person  who  sent  the  telegram,  and  to  whom, 
therefore,  the  money  was  sent. 

One  who  falsely  represents  himself  to  be  the 
agent  of  another  for  the  purpose  of  effecting  a  pur- 
chase of  goods  is  not  entitled  to  receive  goods 
billed  to  bis  alleged  principal.  And  the  fact  that 
the  seller  has  recognized  the  agency  will  be  no  ex- 
cuse for  tbe  carrier^s  delivering  tbe  goods  to  tbe 
pretended  agent.  Brunswick  v.  United  States  Bzp. 
Co.  46  Iowa,  677. 

If,  through  the  fraud  of  the  agent  of  an  express 
compauy,  a  person  is  induced  to  deliver  money  to 
the  company  to  be  carried  and  delivered  to  a  ncti- 
tlous  firm,  and  the  company  receives  it,  gives  a  re- 
ceipt for  it,  and  carries  it  to  its  place  of  destina- 
tion, where  it  is  delivered  to  the  agent,  who  embez- 
zles it,  tbe  carrier  will  be  liable  for  its  loss.  Jasper 
Trust  Co.  V.  Kansas  City,  M.  ft  a  R.  Co.  90  Ala.  418. 

In  England  the  court  has  departed  from  the  mto 
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back  that  night,  and  took  a  train  for  Coffey  ville, 
and  was  not  tbereafter  seen  at  Chetopa.  The 
gennine  J.  C.  Stubblefield  left  Coffevville  on 
April  24th,  and  came  to  Chicago,  and  at  once 
called  at  the  office  of  the  appellees,  when  it 
was  for  the  first  time  discovered  tbatafraud 
had  been  consummated,  and  steps  were  taken 
by  Bbearer  and  Stubbletield  to  stop  the  deliv- 
ery of  the  package,  but  it  was  then  too  late. 

JHestrt.  J&mes  Fraite  and  W.  W.  Mora- 
nuua,  for  appellant: 

When  the  carrier  has  correctly  ascertained 
the  fact  that  the  person  demanding  delivery  is 
the  identical  person  in  response  to  whose  re- 
quest the  goods  have  been  sent,  and  that  the 
consignor  had  accepted  and  acted  upon  the  or- 
der of  such  person  as  tbe  very  person  named 
in  the  directions  for  delivery,  and  when  tbe 
carrier  has  also  exercised  reasonable  and  ordi- 
nary care  and  diligence  to  ascertain  the  identity 
of  such  person,  a  delivery  made  to  bim  in  good 


faith  and  without  knowledge  or  reason  to  ap- 
prebend  that  be  is  not  tbe  person  wbom  tbe  con- 
signor believed  bim  to  be  wben  be  sent  tbe 
goods  and  gave  tbe  directions  for  delivery,  is 
a  good  delivery  and  discbarges  the  carrier. 

X^o  well  considered  case  of  tbis  cbarHCter 
has  been  decided  in  which  tbe  decision  does 
not  rest  polfly  upon  the  pronnd  of  ueirlinrence. 

Duffy.  Budd,  8  Brod.  &  13.  177;  Stephenson 
V.  Hart,  4  Binp.  476;  ikmihern  Exp,  Co,  v. 
Van  Meter,  17  Fla.  783,  35  Am.  Rep.  107; 
Price  V.  Oatcego  &  S.  R.  Co.  50  N.  Y.  213,  10 
Am.  Rep.  475;  Winslow  v.  Vermont  A  M.  R. 
Co.  43  Vt.  700.  1  Am.  Rep.  3ti5;  8uord  ▼. 
Young,  89  Tenn.  196;  American  Estp.  Co.  v, 
Fletcher,  25  Ind.  49:J;  American  Exp.  Co. 
V.  Stack,  29  Ind.  27;  Houhton  A  T.  G.  R.  Co.  ▼. 
Adam9.  49  Tex  748.  30  Am.  Rep.  116;  Elwood 
V.  We9Urn  U.  TOeg.  Co.  46  N.  Y.  549.  6  Am, 
Rep.  140. 

Tbere  are  a  number  of  cases  arising  upon 
commercial  paper  in  which  the  principle  de- 


flrat  adopted,  wblch  was  that  of  PAomo 
Co.  V.  Bhvabbb. 

'Where  a  swindler  ordered  goods  from  a  merohant 
aod  directed  them  to  be  sent  to  a  certain  address. 
and  when  they  arrived  tbere  the  addressee  was  not 
known  but  shortly  afterward  tbe  carrier  received 
ale  T  from  a  person  of  that  name  dlrectinfr  the 
roods  to  he  sent  to  a  certain  Inn.  whioh  was  done 
mnd  the  goods  thereby  lost,  the  court  held  the 
carrier  liable,  saying  that  wtthoat  inquiry,  and  not- 
wittastandiofr  the  warning  that  was  given  by  the 
circumstaoce  that  the  addressee  had  never  been 
heard  of  at  the  place  to  which  the  box  was  ad- 
dressed, they  forwarded  It  to  an  unknown  person 
at  an  inn,  upon  the  faith  of  a  letter  of  which  they 
did  not  know  tbe  writer.  And  this  conduct  was 
held  to  be  so  negligent  that  the  carrier  must  re- 
spond to  the  consignor  as  for  a  misdelivery. 
Steptaeoson  v.  Hart,  4  Blng.  476. 1  Moore  ft  P.  857. 

But  in  Heugh  v.  London  ft  N.  W.  R.  Co.  L^  R.  5 
Excb.  50, 89  L.  J.  Sxch.  N.  8. 48.  21  L.  T.  N.  a  876, 
an  employee  of  a  company  which  had  ceased  to  do 
business  sent  an  order  to  a  former  correspondent 
of  the  company  in  the  name  of  the  compan}\  which 
was  fiUled  and  the  goods  coniiigned  to  tbe  company. 
When  they  arrived  and  delivery  was  tendered  at 
the  former  place  of  business  of  the  company  they 
were  refused  and  the  carrier  then  sent  an  advice 
note  to  the  consignee  which  in  a  short  time  was 
hroaght  in  by  the  employee  who  on  the  faith  of  It 
obtained  delivery  of  the  goods  having  imposed 
upon  both  the  consignor  and  the  earner.  The 
court  held  that  after  the  refusal  by  the  company 
to  receive  the  goods  the  duty  of  the  carrier  was 
merely  that  of  reasonable  care,  and  that  the  ques- 
tion whether  or  not  it  had  exercised  such  care  was 
for  the  Jury.  And  that  since  the  Jury  had  found  in 
favor  of  the  carrier  there  was  no  liability.  The 
cases  of  Stephenson  v.  Hart,  4  Bing.  476, 1  Mooie  ft 
P.  357.  and  Duff  v.  Budd,  8  Brod.  ft  B.  177.  6  J.  B. 
Moore,  469,  are  said  not  to  have  decided  that  the 
carrier  was  liable  as  matter  of  law.  but  that  the 
question  was  for  the  Jury,  and  that  since  the  Jury 
had  found  against  the  defendants  tbe  courts  in 
those  cases  refused  to  disturb  the  verdict. 

And  Uter.  where  an  agent  ordered  goods  from 
hto  prinoipcd  to  be  sent  to  a  fictitious  firm  at  a  cer- 
tain addrees,  and  the  carrier  upon  the  arrival  of 
tbe  goods  according  to  his  custom  sent  a  notice 
to  the  address  of  the  consignee  of  the  arrival  of  the 
goods,  whioh  was  indorsed  by  tbe  agent  in  thefictl- 
tiousnameanddellvery  made  upon  the  indorsement, 
tbe  court  held  that  the  carrier  was  not  liable.  The 
oourt  said  that  when  the  principal  thought  fit  to 


act  upon  the  order,  and  gave  directions  to  deliver 
the  goods  at  the  address  named  he  affirmed  that 
there  were  such  persons  at  that  place.  The  carrier 
had  a  right  to  assume  that  this  statement  was  cor- 
rect, and  bad  the  right  to  say  that  tbe  person  to 
wbom  he  delivered  the  goods  was.  as  he  was  in  fact, 
the  person  who  represented  himself  to  be  the  ficti- 
tious firm.  If  the  carrier  delivers  at  the  place 
indicated,  or  does  what  Is  equivalent  to  a  delivery 
there,  be  does  all  that  he  is  bound  to  do.  51'Eean 
V.  MUvor,  L.  R.  6  Ezch.  86.  During  the  argument 
of  that  case  one  of  the  Judges  intimated  that  the 
dissenting  opinion  in  Stephenson  v.  Hart,  4  Bing. 
476, 1  Moore  ft  P.  857.  was  a  correct  statement  of  the 
law. 

The  cases  which  support  the  Shsabbb  Cask  are 
as  follows: 

In  Price  v.  Oswego  ft  S.  B.  Co.  60  N.  Y.  213, 10  Am. 
Rep.  475,  an  order  was  received  by  a  merchant 
from  a  fictitious  firm  in  another  city  for  goods 
which  were  sent  by  the  carrier,  the  merchant 
knowing  nothing  of  the  firm.  The  carrier  delivered 
the  goods  to  a  stranger,  who  asked  if  goods  for 
that  firm  had  arrived,  saying  they  were  what  he 
wanted.  The  referee  held  that  the  delivery  having 
been  to  the  person  who  wi'ote  the  order  or  his  agent 
the  carrier  was  relieved  from  liability.  But  the 
court  overruled  his  decision  holding  that  tbe  ques- 
tion IS  whether  the  person  who  wrote  the  order  ac- 
quired a  right,  so  far  as  the  carrier  was  concerned, 
to  a  delivery  of  the  goods;  in  other  words,  whether 
as  to  it  he  was  the  consignee.  If  he  was,  the  con- 
clusion of  the  referee  was  correct:  In  that  case, 
delivery  to  him  discharged  the  carrier  upon  the 
principle  that  any  delivery,  valid  as  to  the  con- 
signee, is  a  defense  for  the  carrier  as  to  all  persons. 
It  would  hardly  be  claimed  that  in  case  there  had 
been  a  firm  doing  bueiQCSs  at  the  place  of  destina- 
tion under  the  name  of  tbe  ttctititous  firm,  a  swind- 
ler would  make  himself  consignee  of  the  goods  or 
acquire  any  right  whatever  thereto,  which  were  in 
fact  consigned  to  such  firm,  simply  by  showing 
that  he  had  forged  an  order  in  the  name  of  the  firm 
directing  such  consignment.  If  be  would  not 
thereby  acquire  any  right  to  the  goods,  delivery  to 
him  would  not  protect  the  carrier  any  more  than 
if  made  to  any  other  person.  If  no  right  is  ac- 
quired by  sending  ...  [an  order]  in  the  name  of  a 
real  person.  It  Is  a  little  difficult  to  see  how  any  is 
acquired  by  writing  in  the  name  of  a  firm  having 
no  existence,  especially  when  the  facts  show  that 
the  consignor  supposed  he  was  dealing  with  a  sub- 
stantial business  firm,  andtheconsignmentshowed 
that  it  was  intended  to  be  made  tosuclra 
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cided  is  more  or  less  applicable  to  the  case  at 
bar. 

Palm  V.  WaU,  7  Hun.  S18;  Kohn  v.  WatHm, 
26  Ean.  691,  40  Am.  Rep.  886;  United  States 
▼.  National  Exch.  Bank,  45  Fed.  Rep.  168. 

Id  respect  to  two  persons  equally  mnocent, 
ivbere  one  is  bound  to  know  and  act  upon  his 
knowledge  and  the  other  has  no  means  of 
knowledge,  there  seems  to  be  no  reason  for 
burdening  the  latter  with  loss  in  exoneration 
of  the  former,  or  if  both  are  equally  innocent 
and  equally  ip^norant  the  loss  should  remain 
where  the  chance  of  business  has  placed  it. 

Gloucester  Bank  y.  Salem  Bank,  17  Mass.  83: 
Bank  of  United  States  v.  ^ank  of  the  State  of 
Georgia,  28  U.  8.  10  Wheat.  833,  6  L.  ed.  384; 
Price  V.  Neale,  8  Burr.  1356;  Moloney  ▼.  Clark, 
6  Kan.  88;  Hoge  v.  First  Nat.  Bank,  18  111. 
App.  601;  Emporia  Nat,  Bank  v.  Shotwelt,  35 
Kan.  360,  57  Am.  Rep.  171;  Crippen  y.  Bank, 
Mo.  Legal  News,  Jan.  16,  1893;  Robertson  y. 
Coleman,  141  Mass.  281, 65  Am.  Rep.  471. 

The  following  cases  support  the  contention 
of  the  defendant: 

Western  U.  Tdeg,  Co.  v.  Meyer,  61  Ala.  158. 
82  Am.  Rep.  1;  Dunbar  v.  Boston  d  P.  B. 
Corp.  110  Mass.  26,  14  Am.   Rep.  576;  Ed- 


munds t.  Merchants^  Despatch  Transp,  Co.  135 
Mass.  283;  Samuel  v.  CJieney,  1&5  Mass.  278. 
46  Am.  Rep.  467;  M'Kean  v.  M'lvor,  L.  R  6 
Exch.  86;  Wilson  y.  Adams  Erp.  Go.  27  Mo. 
App.  860;  The  Drew,  15  Fed.  Rep.  826. 

Upon  the  delivery  of  the  package  for  traos> 
porta tion  the  title  to  it  passed  to  J.  C.  Stubble- 
field,  so  far  as  the  defendant  was  concerned, 
subject  only  to  the  right  of  stoppage  in  tran- 
situ. 

Merchants'  Despatch  Co,  ▼.  Smith,  76111.  542; 
Diversy  y.  Kellogg,  44  111.  114,  92  Am.  Dec. 
154. 

In  such  a  case  any  delivery  which  is  good 
against  the  consignee  is  equally  good  against 
the  consignor,  if  made  without  the  knowledge 
of  the  consignor's  right  to  the  goods  as  between 
himself  and  consignee. 

American  Mer^hanttf  Union  Exp,  Co.  y. 
Milk,  78  111.  224. 

On  petition  for  rehearing. 

No  court  of  last  resort  has  ever  held  that  a 
common  carrier  is  liable  to  the  consignor  as  an 
insurer  against  a  loss  occasioned  by  a  fraud 
practised  upon  the  consignor. 

Messrs,  B&mom.  Humphreyt  Ik  Bajr- 
num  for  appellees. 


The  arflrument  for  the  carrier  Is  that  the  merchant 
coDsiffned  the  roods  to  the  flctiaous  firm,  and  there 
beioflr  no  such  firm,  the  person  algniaff  the  name  of 
the  firm  was  In  respect  to  the  Roods  to  be  reerarded 
as  the  firm  for  the  purpose  of  delivery  by  the  car- 
rier. This  is  in  d irect  conflict  with  the  intention  of 
the  plaintiff,  apparent  from  the  cooslffnment.  That 
authorized  a  delivery  to  the  firm  and  no  otner. 
There  was  not  a  particle  of  proof  that  the  person 
who  wrote  the  letter  was  ever  known  to  anyone  by 
that  name.  The  consignment  did  not  therefore 
authorise  a  delivery  to  him.  The  doty  of  the  car- 
rier was  to  deliver  to  the  firm,  and  if  that  could  not 
be  found,  to  warehouse  and  keep  for  the  owner. 

Where  the  agent  of  the  carrier  was  also  the  tele- 
graph agent,  and  a  person  who  represented  himself 
to  be  of  a  certain  name  sent  a  telegram  requesting 
money  to  be  sent  to  him,  and  when  the  package 
arrived  addressed  to  that  name  he  claimed  It  and 
the  agent  delivered  it  to  him,  the  court  held  that 
the  carrier  had  not  taken  sufficient  care,  and  when 
It  appeared  that  he  was  not  the  person  of  the  given 
name,  and  that  the  money  was  lose  the  carrier  was 
held  liable  for  the  loss.  The  court  says  the  electric 
fluid  was  not  capable  of  transmitting  the  auto- 
graph so  that  the  person  sending  the  package  could 
have  an  opportunity  of  detecting  the  imposition. 
This  the  carrier  was  bound  to  know  and  should 
have  acted  accordingly.  Hie  failure  to  act  with 
proper  caution  was  such  negligence  as  dearly 
rendered  the  carrier  liable  for  its  consequences. 
American  Exp.  Co.  v.  Fletcher,  26  Ind.  402, 

Although  the  liability  of  the  carrier  has  become 
that  of  a  warehouseman  he  will  yet  be  liable  if  he 
delivered  the  package  to  a  person  who  was  not 
known  by  the  carrier  to  be  the  consignee  other- 
wise  tban  from  the  statement  of  a  t)oarding- house 
keeper  that  he  was  the  person,  although  the  pack- 
age had  been  sent  to  him  in  response  to  a  forired 
telegram  and  the  boardlog-house  keeper  had  been 
introduced  to  the  carrier *s  agent  by  a  responsible 
person.    American  Exp.  Co.  v.  Stack,  28  Ind.  27. 

In  Sword  v.  Young,  89  Tenn.  128,  where  an  order 
from  a  person  using  a  flctitious  name  was  filled 
and  the  goods  delivered  to  him  by  the  carrier 
without  requiring  him  to  identify  himself,  the 
court  says  the  carrier  is  liable  for  all  losses  which 
do  not  fall  witbin  the  excepted  cases  of  the  act  of 
God  and  the  public  enemy.    If  the  person  to  whom 
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the  propiBrty  was  delivered  was  a  stranger  it  was 
the  duty  of  the  carrier  to  have  required  him  to 
Identify  himself  as  the  consignee  or  his  rightfully 
constituted  agent.  By  Its  failure,  the  one  sending 
the  order  was  enabled  to  practlee  that  fraud  in- 
tended to  be  guarded  against  by  the  above  rale. 
That  the  consignee  had  succeeded  in  deoeivlng  the 
consignor  is  no  excuse  for  failure  to  use  an  effort 
to  discover  its  true  character.  There  Is  no  differ- 
ence between  this  case  and  one  In  which  a  con- 
signment has  been  made  to  an  actual  person,  and 
the  goods  delivered  by  accident,  mistake,  or  care- 
lessness to  a  cheat  who  represents  himself  as  the 
real  consignee.  It  is  necessary  In  both  cases  to 
have  proof  of  identity  or  authority  to  receive. 

Where  an  impostor  procured  goods  to  be  con- 
signed to  him  under  a  flctitious  name,  and  upon 
their  arrival  sent  a  cartman  for  them,  who  stated 
that  they  were  for  a  person  by  the  name  of  the 
consignee,  whereupon  they  were  delivered  to  him 
without  inquiry  and  were  lost,  the  carrier  was  held 
liable  for  tbe  loss.  The  court  says  the  error  In  di- 
rection could  not  excuse  the  carrier  from  the  duty 
of  exercising  at  least  ordinary  care  in  the  delivery 
of  the  property.  It  did  exerdse  no  such  care.  It 
was  guilty  of  actual  negligence.  It  delivered  the 
goods  to  an  employee  of  a  truckman,  upon  the 
mere  statement  that  the  consignee  sent  for  them. 
Any  other  man  could  have  procured  them  just  as 
easily.  The  swindler  was  not  known  by  the  con- 
8ignee*s  name,  and  if  he  had  been  required  to  Iden- 
tify himself  might  never  have  attempted  it,  and 
if  he  had,  it  would  have  been  likely  to  lead  to  the 
detection  of  the  fraud.  The  court  further  aaya,  to 
say  that  C.  was  the  only  R.  (the  consignee)  is  an 
assumption  that  he  was  B.,  when  in  fact  there  was 
no  such  man,  and  C.  was  not  known  by  that  name. 
It  is  not  true  that  the  goods  were  consigned  to  C 
They  were  not  so  marked.  They  were  not  so  in- 
tended. They  were  for  R.  It  does  not  follow  that 
because  there  was  no  such  man  as  B.  that  they 
were  for  C.  If  there  was  no  such  mtnu  then  they 
were  for  the  consignor.  True  the  swindler  (GL) 
misled  the  consignor  in  consigning  the  goods  as  be 
did,  but  the  swindle  did  not  convert  C.  into  EL,  and 
the  consignor  did  not  consign  the  goods  to  GL  at 
all.  Winslow  v.  Vermont  ft  M.  B.  Co.  42  Y t.  TOO,  1 
Am.  Kep.  865. 

It  is  noticeable  that  the  low#Pqpurts  In  Price  y. 
igitized  by  VjW' 
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Craif*  €7h.  J.,  delivered  the  opinion  of  the 
ooart: 

On  the  trial  of  the  circuit  court,  before  the 
court  without  a  jury,  the  court  held,  as  law, 
ten  propositions  suomitted  by  the  appellees, 
and  refused  four  propositions  submitted  by 
the  appellant.  The  rulioe  of  the  court  on  the 
propositions  submitted  ledto  a  judgment  in  fa- 
vor of  the  appellees,  the  plaintiffs  in  the  ac- 
tion, and  that  judgment  was  affirmed  in  the 
appellate  court.  When  this  case  was  Afst  sub- 
mitted, we  were  inclined  to  reverse  the  judg- 
ment, and  remand  for  another  trial.  But  upon 
a  petition  for  a  rehearing,  on  a  further  consid- 
eration of  the  case,  we  have  reached  a  different 
conclusion. 

Appellees'  third  and  fourth  propositions  held 
were  as  follows:  *'(8)  To  relieve  the  defend- 
ant from  legal  liability  in  this  action,  it  is  not 
enough  that  the  evidence  should  prove  that  the 
man  to  whom  the  defendant's  agent  at  Chetopa 
delivered  the  package  in  controversy  was  in 
fact  the  man,  who  was  sufficiently  identified 
to  said  agent  as  the  man  whose  telegram  to  the 
plaintiff  in  evidence  caused  them  to  send  by 
express,  as  they  did,  the  package  in  question. 
(4)  The  defendant  in  this  case,  on  receiving  the 


Package  in  controversv,  addressed  to  J.  C. 
tubblefleld,  Chetopa,  Kansas,  became,  as  com- 
mon carrier,  an  insurer  of  the  safe  delivery  of 
said  package  to  J.  C.  Stubblefield,  Chetopa, 
Kansas;  and  nothing  except  the  act  of  Gkxl  or 
of  the  public  enemy  could  discharge  the  de- 
fendant from  the  duty  of  so  delivering  it." 
Appellant's  first  refused  proposition  was  as  fol- 
lows: "(I)  If  the  defendant's  agent  delivered 
the  package  in  controversy  to  the  identical 
person  in  response  to  whose  telegraphic  order 
the  plaintiff  sent  the  same,  in  good  faith,  be- 
lieving such  person  was  J.  C.  Stubblefield,  and 
the  person  named  as  consignee:  and  if,  at  the 
time  of  the  delivery  of  the  package  in  contro- 
versy, the  defendant's  agent  correctly  ascer 
tained  that  the  person  who  demanded  it,  and 
to  whom  it  was  delivered,  was  the  Identical 
person  in  response  to  whose  order  the  plaintiff 
sent  the  same,  and  that  plaintiffs  had  accepted 
the  order  of  such  person,  and  acted  upon  the 
same,  as  the  order  of  J.  C.  Stubblefield;  and 
if,  before  the  delivery  of  the  package  in  con- 
troversy, the  defendant's  agent  made  reasona- 
ble efforts,  and  exercised  reasonable  and  ordi- 
nary care  and  diligence,  to  ascertain  the  iden- 
tity of  the  person  who  demanded  the  delivery. 


Osweffo  ft  8.  B.  Ck).,  and  Pagqio  Bzpbiss  Go.  v. 
Sheabxb  applied  the  rule  other  than  that  flnally 
adopted  io  the  case.  And  that  In  the  Shkabcb 
Gasb.  the  court  afBrmed  the  decision  after  the  first 
arrument,  and  adopted  the  present  rule  only  after 
WKtgntnenL 

In  the  Price  Case  the  lower  court  said  if  the  de- 
fendant bad  been  apprised  of  the  facts  It  would 
prol>ablj  have  assumed  the  responsiblilty  of  re- 
talnlnff  the  property  upon  the  assumption  that  the 
owner  would,  when  apprised  of  the  facta,  repu- 
diate the  sale.  But  there  could  be  no  absolute  or 
legal  oeitalntyof  thia.  And  untQ  the  merchant 
ahould  repudiate  the  sale  there  could  be  no  strictly 
legal  tight  upon  the  part  of  the  carrier  to  with- 
hold the  property  from  the  actual  consignee  aoy 
more  tha'n  though  It  had  been  obtained  by  any 
other  fraud.  Price  v.  Oswego  ft  8.  B.  Go.  66  Barb. 
fiBO. 

In  the  BRBABm  GASn  the  lower  court  said  that 
In  this  case  there  cannot  be  the  slightest  doubt 
that  Shearer  ft  Co.  supposed  that  the  request  for 
the  money  came  from  J.  C.  Stubblefield  with  whom 
they  had  dealt,  with  whose  personality  they  were 
acquainted,  and  to  whom  they  had  at  different 
times,  prior  to  this  date,  sent  money.  When  they 
consigned  the  money  they  consigned  to  him,  and 
the  carrier  could  only  excuse  himself  by  delivering 
it  to  bim.  The  court  also  says  there  Is  another 
class  of  cases  where  the  swindler  was  known  in  his 
personality  to  the  seller  of  the  goods  to  whom  he 
falsely  represented  himself  to  be  another  person 
of  a  certain  name  and  by  whom  he  was  dealt  with 
by  such  false  name,  and  goods  consigned  to  him 
l^sach  false  name,  and  the  carrier  delivered  them 
to  him  by  such  name.  In  such  cases  the  delivery  Is 
to  tbe  very  person  whom  the  consignor  bad  In 
mind,  and  to  whom  be  Intended  they  should  be  de- 
livered, and  who  was  known  to  blm  by  the  false 
and  assumed  name,  and  whom  in  addressing  the 
consignment  be  Identified  by  such  false  name. 
Sbf^arer  v.  Pacific  Exp.  Co.  48  111.  App.  641. 

The  following  are  the  cases  holding  the  rule  op- 
posed to  PACino  BxFSSSS  Co.  V.  Shbarbb: 

Where  a  person  had  fraudulently  obtained  pos- 
session of  a  note  made  by  another,  and  took  It  to 
carrier  with  Instructions  to  take  it  to  a  bank  in 
another  city  and  have  it  discounted  and  return  the 
proceeds  to  him,  at  the  same  time  writing  a  letter 
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to  the  bank  directing  the  proceeds  to  be  sent  him 
by  the  carrier,  the  court  held  that  the  carrier  hav- 
ing carried  out  the  instructions  and  returned  the 
proceeds  to  him  was  not  liable  for  their  loss,  since 
the  only  implied  undertaking  on  the  part  of  the 
carrier  was  to  deliver  the  proceeds  to  the  person 
who  employed  him.  Norwalk  Bank  v.  Adams 
Bxp.  Co.  4  BUtohf.  466. 

Where  two  persons  of  the  same  name  were  in  a 
certain  place  and  one  ordered  goods  In  another 
town  under  such  circumstances  that  the  seller 
thought  it  was  the  other  person,  who  was  a  mer- 
chant of  good  standing,  aqd  sent  the  goods  ad- 
dressed  merely  to  the  person  at  the  place,  the  car- 
rier upon  the  refusal  of  the  merchant  to  receive 
the  goods  was  Justified  In  delivering  them  to  the 
other.   The  Drew.  15  Fed.  Rep.  896. 

If  a  person  purchases  goods  under  an  assumed 
name,  and  In  order  to  obtain  them  from  the  car- 
rler  represents  that  he  was  the  agent  of  the  per- 
son baring  such  assumed  name,  whereupon  de- 
livery Is  made  to  blm,  the  carrier  will  not  be  liable, 
since  the  seller  Intended  the  delivery  to  be  made 
to  blm  and  it  Is  immaterial  that  his  right  name 
was  not  used  In  the  transaction.  Dunbar  v.  Bos- 
ton ft  P.  B.  Corp.  110  Mass.  26, 14  Am.  Bep.  576. 

Where  a  person  hired  a  shop  and  postofflce  box 
In  a  town  under  tbe  name  of  a  reputable  merchant 
residing  there,  and  addressed  letters  to  a  merchant 
in  another  town  Inquiring  tbe  price  of  goods  and 
upon  receiving  a  reply  ordered  them,  which  were 
sent  to  him  there,  addressed  to  the  town,  and  there 
delivered  at  his  place  of  business,  whereupon  be 
dlsappeared.—tbe  carrier  was  held  not  liable  In  case 
he  was  not  guilty  of  negligence.  Tbe  court  says 
tbe  contract  of  tbe  carrier  is  not  that  be  will  as- 
certain who  is  the  owner  of  the  goods  and  deliver 
them  to  him,  but  that  he  will  deliver  tbe  goods  ac- 
cording to  the  directions.  The  plaintiff  contends 
that  be  intended  to  send  tbe  goods  to  ▲.  It  is 
equally  true  that  be  Intended  to  send  them  to  tbe 
person  with  whom  be  was  in  correspondence.  We 
think  tbe  more  correct  statement  is,  that  he  In- 
tended to  send  them  to  the  man  who  ordered  and 
agreed  to  pay  for  them,  supposing  erroneously  that 
be  was  A.  **It  seems  to  us  that  tbe  defendant,  in 
answer  to  plalntiff^s  claim,  may  well  say  we  have 
delivered  the  goods  intrusted  to  us  according  to 
you  r  directions  to  the  man  to  whom  y/^i 
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and  to  whom  tbe  delivery  wns  in  fact  made,  I 
and  tbea  made  such  delivery,  without  knowl- 1 
edge,  or  reason  to  l)elieve,  that  the  person  to 
whom  such  delivery  was  made  was  not  the 
person  to  whom  such  package  was  addressed, 
then  the  plaintiffs  cannot  recover  in  this  ac- 
tion, and  the  finding  and  Judgment  must  be 
for  the  defendMut." 

It  is  apparent  from  the  record  that  tbe  pack- 
age was  delivered  to  tbe  person  in  response  to 
whose  telegraphic  order  appellees  sent  the 
package,  appellees  at  the  time  believing  such 
person  to  be  J.  C.  Stubblefleld;  and  it  is  no 
doubt  also  true  that  at  the  time  of  delivery  the 
agent  of  appellant  ascertained  that  the  person 
who  demanded  the  packaire,  and  to  whom  it 
was  delivered,  was  the  person  in  response  to 
whose  order  appellees  sent  the  same:  that  ap- 
pellees treated  the  order  for  the  money  as  the 
order  of  J.  G.  Stubblefleld;  and  it  may  also  be 
true  that  the  agent  used  reasonable  diligence 
to  ascertain  the  identity  of  the  person  who  de- 
manded the  package  before  it  was  delivered. 
Would  these  facts  relieve  the  carrier  of  liability 
for  delivering  the  package  to  a  person  to  whom 
it  was  not  consicmed.  In  Hutchinson  on 
Carriers  (g  844)  the^  rule  with  reference  to  de- 
livery is  stated  as  follows:  "No  circumstances 
of  fraud,  imposition,  or  mistake  will  excuse  the 
common  carrier  from  responsibility  for  a  de- 
livery to  tbe  wrong  person.    The  law  exacts 


of  him  absolute  certainty  that  tbe  person  to 
whom  the  delivery  is  made  Is  the  party  right- 
fully entitled  to  tbe  goods,  and  puts  upon 
him  the  entire  risk  of  mistakes  in  this  respect, 
no  matter  from  what  cause  occasioned,  how- 
ever Justifiable  the  delivery  may  seem  to  have 
been,  or  however  saiisfactory  the  circumstan- 
ces or  proof  of  identity  may  have  been  to  bis 
mind;  and  no  excuse  has  ever  been  allowed  for 
a  delivery  to  a  person  for  whom  the  eoods 
were  not  directed  or  consigned."  In  uniUd 
States  Exp,  Co,  v.  Uutehins,  67111.  849,  where 
an  action  was  brought  against  the  express 
company  for  its  failure  to  deliver  a  pack- 
age of  money  left  with  it  to  be  carried  and 
delivered  for  him,  this  court  said,  in  regard  to 
the  liability  of  the  company:  *'They  became 
insurers  for  its  safe  delivery.  Being  so,  noth- 
ing can  excuse  them  from  their  obligation 
safely  to  carry  and  deliver,  but  the  act  of  Grod 
or  the  public  enemy.  This  rule  of  the  com- 
mon law,  the  rigid  application  of  which  has 
given  80  much  satisfaction  and  security  to  the 
commerce  of  nations,  is  properly  invoked  in 
cases  like  this."  In  Baldwin  v.  Ameriean 
Exp,  Co,  23  ni.  197,  74  Am.  Dec.  190,  where 
an  action  was  brought  against  the  company  to 
recover  the  value  ofa  package  of  money  which 
it.  as  common  carrier,  undertook  to  carry 
from  Chicago  to  Bladison,  Wisconsin,  and  de- 
liver to  a  certain  named  person,  it  was  held  to 


and  who,  as  we  were  induoed  to  believe  by  your 
acts  In  deailnff  with  bim,  was  the  man  to  whom 
you  intended  to  send  tbem;  we  are  guilty  of  no 
fault  or  neflrliRence."  Samuel  v.  Cheney,  186  Masa. 
'J78.  46  Am.  Hep.  467. 

Wtierc  there  are  two  persons  of  the  same  name  In 
a  town,  one  of  wtiom  tea  reputable  merchant, and 
tbe  other  orders  goods  which  are  sent  to  him 
under  the  belief  that  they  are  frolng  to  the  reputa- 
ble merchant,  the  carrier  will  not  be  liable  for  the 
delivery  to  the  one  ordering  them  if  he  is  tbe  per- 
son to  whom  the  goods  are  actually  sent.  Wilson 
V.  Adams  Exp.  Co.  27  Mo.  A  pp.  aea 

ff  the  goods  are  delivered  to  the  one  who  ordered 
them  the  carrier  is  not  liable  alchougb  he  is  not  tbe 
person  to  whom  the  consignee  thought  be  was 
sending  them.  Lalce  Shore  &  BL  S.  £L  Co.  v.  Luce, 
11  Ohio  C.  C.  648. 

If  an  impostor  sends  a  telegram  In  the  name  of 
another  to  a  third  person  requesting  the  sending 
of  a  money  order  by  telegram  to  him  and  tbe  third 
person  complies  with  the  request  under  the  belief 
that  the  person  Is  the  one  whose  name  is  signed  to 
tbe  telegram,  the  telegraph  company  will  not  be 
liable  in  case  it  delivers  the  money  to  the  one 
sending  the  telegram,  if  it  had  no  suspicion  that  he 
was  not  the  person  whom  he  represented  himself 
to  be.  Western  D.  Teleg.  Oo.  v.  Meyer,  61  Ala.  166. 9i 
Am.  Rep.  I. 

In  Edmunds  V.  Merchants*  Despatch  Transp.  Co. 
185  Mass.  288,  the  carrier  was  held  to  Xte  entitled  to 
defend  upon  the  around  that  be  had  delivered  to 
the  real  owner  if  there  was  such  a  sale  that  tbe 
title  had  passed,  but  that  he  could  not  do  so  if  the 
title  had  not  passed. 

In  Bosh  V.  St.  Louis,  K.  C.  ft  N.  R.  Co.  8  Mo.  App. 
6S,  where  an  impostor  ordered  goods  in  the  name 
of  a  reputable  merchant  which  were  delivered  to 
him,  the  liabiUty  of  the  carrier,  which  at  the  time 
had  become  a  warehouseman,  was  made  to  depend 
upon  whether  or  not  he  had  used  due  diligence,  the 
court  holding  that  If  he  had  done  so  and  the  mis- 
delivery bad  been  caused  by  the  laches  of  the  con- 
signor the  carrier  would  not  be  liable. 

If  the  goods  are  ordered;  by  a  swlndler|in  the 
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name  of  a  reputable  merchant  the  carrier  will  not 
be  liable  for  delivering  them  to  the  person  order- 
ing them  in  the  absence  of  negligence  or  knowl- 
edge of  the  fraud.  Wilson  v.  Adams  Exp.  Co.  27 
Mo.  App.  860. 

In  such  case  If  the  carrier  In  making  the  delivery 
failed  to  use  ordinary  and  proper  care  he  will  be 
liable.    Wilson  v.  Adams  Exp.  Co.  48  Mo.  App.  660. 

It  thus  appears  that  numerically  tbe  case  at  law 
is  agrainst  PAcmc  Ezpboss  Co.  v.  Swearkb.  The 
conflict  seems  to  result  from  diiferent  views  of  the 
measure  of  the  carrier^s  duty.  The  fact  of  the  use 
of  a  fictitious  name  would  seem  to  be  unimportant, 
for  except  when  prohibited  by  statute  a  person 
!  can  do  business  under  any  name  he  chooses.  Nott 
to  Laflin  k  B.  Powder  Co.  v.  Steytler  (Pa.)  14  L.  R. 
A.  690. 

It  is  settled  by  the  above  authorities  that  the 
carrier  must  deliver  to  the  proper  person.  Is  that 
the  extent  of  his  duty  and  may  barest  when  be  has 
done  soregardmg  the  impostor  to  whom  the  goods 
are  consigned  as  the  proper  person?  One  line  of 
authorities  would  seem  to  indicate  that  this  is  tbe 
extent  of  the  duty. 

The  other  line  places  a  greater  duty  on  tbe  car- 
rier even  to  requiring  an  Identification,  as  In  Sword 
V.  Young,  60  Tenn.  126,  thus  making  the  carrier 
practically  an  insurer  against  fraud.  It  would 
seem  that  neither  view  was  correct.  In  Wioslow 
V.  Vermont  ft  M.  B.  Co.  42  Vt.  TOO,  1  Am.  Rep.  365; 
Bush  V.  St.  Louis,  K.  C.  ft  N.  R.  Co.  8  Mo.  App.  62; 
and  Wilson  v.  Adams  Exp.  Co.  48  Mo.  App.  660,— tbe 
nonliability  of  the  carrier  is  made  to  depend  upon 
the  question  of  Its  having  used  due  care.  And  that 
would  seem  to  be  the  more  reasonable  doctrine. 
That  would  prevent  turning  over  thegooda  to  a 
mere  pretender  without  inquiry  on  the  one  hand, 
and  relieve  tbe  carrier  of  an  insurer's  liability  on 
the  other,  and  would  require  time  to  use  reasona- 
ble care  under  the  drcumstanoea  of  each  case  to 
ascertain  that  the  person  cdaiming  the  goods  is 
what  he  pretends  to  be.  And  that  renders  the 
question  of  liability  one  of  fact  as  Intimated  In  tbe 
later  English  cases,  and  not  of  law  as  it  has  been 
sometimesjregarded. 
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be  the  settM  doctrine  of  England  and  this 
country  that  there  most  be  an  actual  delivery 
to  the  proper  person,  and  in  no  other  way  can 
the  company  discharge  itself  of  responsibility 
as  a  common  carrier  except  by  proving  that  it 
haa  performed  such  engiigeroent,  or  has  been 
excused  from  the  performance  of  it,  or  been 
prevented  by  the  act  of  Gk>d  or  the  public  en- 
emy. After  citing  authorities  in  support  of 
this  position,  it  is  said:  "It  is  necessary,  in 
order  to  give  one  security  to  property,  this 
rigid  rule  should  obtain,  and  it  has  for  years 
been  enforced  against  common  carriers.  They 
are  considered  as  insurers,  and  are  under  thfit 
responsibility."  In  OuUiver  v.  Adams  Exp,  Co, 
88  111.  508,  the  rule  announced  in  the  case  last 
cited  was  sanctioned  and  approved.  In  Amer- 
ican Merchants  Union  Exp.  Co.  v.  Milk,  78  111. 
224,  an  action  was  brought  against  the  com- 
pany  to  recover  for  a  package  of  money  de- 
livered to  the  company  in  Du  Page  county,  to 
be  forwarded  to  EjEinkakee.  When  the  pack- 
age arrived  at  its  destination  the  agent  of  the 
company  delivered  it  to  a  certain  person  on  a 
forged  order  of  the  consignee.  It  was  held 
that  it  was  the  duty  of  an  express  company, 
upon  receiving  a  package  of  money  to  be  for- 
warded, to  safely  carry  and  deliver  it  to  the 
consignee;  and  the  o\i\y  way  it  can  relieve  it- 
self from  the  responsibility  as  a  common  car- 
rier is  by  showing  performance  or  its  preven- 
tion by  the  act  of  Gk)d  or  the  public  enemy.  It 
is  not  discharged  by  delivering  the  same  to  an- 
other on  a  forged  order  of  the  owner.  The 
nme  doctrine  is  announced  in  American  Met- 
ehanUf  Union  Exp.  Co.  v.  Wolf,  79  III.  430. 

The  decisions  of  this  court  are  believed  to  be 
in  harmony  with  the  law  as  declared  in  the 
text-books,  and  as  announced  by  a  large  major- 
ity of  the  courts  of  last  resort  of  the  country. 
The  law  requires  at  the  hands  of  the  carrier 
aboolute  certainty  that  the  person  to  whom 
the  delivery  is  made  is  the  real  person  to  whom 
the  goods  have  been  consigned,  and  the  car- 
rier cannot  escape  liability  on  the  ground  that 
deception,  imposition,  or  fraud  may  have  been 
resorted  to  by  an  impostor  to  obtain  from  the 
agent  of  the  carrier  the  goods  intrusted  to  his 
care.  The  business  interest  of  the  country,  as 
well  aa  the  rights  of  a  consignor,  who  pays  a 
liberal  price  lor  the  transmission  of  his  prop- 
erty, alike  demand  that  the  carrier  should  be 
held  to  a  strict  accountability.  There  are  a. 
number  of  cases  in  the  books  where  a  delivery 
of  goods  has  been  made  by  the  carrier  to  the 
wrong  person,  under  circumstances  not  unlike 
the  facts  under  which  the  money  was  delivered 
here,  where  the  carrier  was  held  liable.  In 
American  Exp.  Co.  v.  FleUher,  25  Ind.  493.  a 
person  pretending  to  be  J.  O.  Riley  called  on 
*  the  telegraph  operator  and  agent  of  the  express 
company,  and  sent  a  telegram  to  plaintiff,  re- 
questing a  certain  sum  of  money  by  express. 
ui  a  short  time,  the  same  agent  received  bv  ex- 
press a  package  of  money  addressed  to  J.  O.  Ri- 
wy.  The  person  who  had  sent  the  telegram  for 
the  money  called  on  the  agent  and  operator,  and 
demanded  the  package  of  money,  which  was  de- 
livered over  to  him.  Subsequently  it  turned 
out  that  the  person  who  sent  the  telegram  and 
to  whom  the  money  was  delivered  was  not  J. 
O.  Riley,  and  the  express  company  was  held 
liable  for  the  money.  In  the  decision  of  the 
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case,  the  court,  amon;;^ other  things,  said:  "The 
express  undertaking' of  the  appelluut  was  to 
deliver  the  package  to  J.  O.  Ruey  in  person. 
The  utmost  that  the  answer  alleged  was  that 
the  delivery  was  to  another  person,  who  pre* 
tended  to  be  Riley.  He  ideutitjcd  himself 
merely  as  having  so  pretended  on  the  day  be- 
fore,  by  transmittinsr  a  telegram  in  Rilev's 
name.  This  was  no  better  evidence  that  his 
name  was  Riley  than  if  he  had  so  stated  to  the 
express  agent,  or  any  third  person.  That  the 
package  had  been  sent  in  response  to  a  telegram 
purporting  to  be  from  J.  O.  Riley  simply 
proved  that  Riley  had  credit,  or  some  arrange- 
ment with  the  plaintiffs  to  furnish  him  money, 
and  that  the  package  was  sent  to  him,  not  that 
he  was  the  person  who  sent  the  despatch,  or 
that  anyone  pretending  to  be  him  was  to  re- 
ceive it.^'  Southern  Exp,  Co,  v.  Van  Meter,  17 
Fla.  788,  35  Am.  Rep.  107,  is  another  case  in 
point.  There  an  instruction  had  been  given 
which  was  substantially  as  follows:  "That  the 
express  company,  without  reference  to  the 
party  who  may  have  ordered  the  mone^  sent, 
or  who  may  have  telegraphed  for  it,  was 
bound  to  deliver  it  to  the  plaintiff  if  it  was 
sent  to  him  and  he  was  the  owner."  On  behalf 
of  the  express  company  it  was  insisted  that  the 
instruction  did  not  announce  a  correct  rule  of 
law,  but  the  court  held  otherwise,  and  said: 
'*This  instruction,  viewed  in  reference  to  the 
testimony,  is  nothing  more  than  that  a  forged 
telegram  is  no  excuse  for  the  delivery  to  a 
party  not  the  owner,  and  to  whom  it  was  the 
contract  of  the  carrier  to  deliver  it.  .  .  . 
Notwithstanding  the  forged  telegram,  this 
carrier,  in  makmg  a  personal  delivery,  was 
bound  by  law  to  deliver  to  the  person  to  whom 
the  package  was  addressed,  he  being  its  true 
owner.  ...  It  is  the  settled  doctrine  of 
England  and  this  country  that  there  must  be 
an  actual  delivei^y  to  the  proper  person,  .  .  . 
and  in  no  other  way  can  the  carrier  discharge 
his  responsibility,  except  by  proving  that  he 
has  performed  such  engagement,  or  has  been 
excused  from  the  performance  of  it,  or  been 
prevented  by  the  act  of  God,  or  a  public 
enemy."  See  also  American  Erp,  Co.  v.  Stack, 
29  Ind.  27.  Price  v.  Oswego  &  S,  R  Co.  50  N. 
Y.  218,  10  Am.  Rep.  475,  is  an  interesting  case 
on  the  question.  There  the  person  who 
ordered  the  goods,  in  the  name  of  a  fictitious 
firm,  S.  H.  Wilson  &  Co.,  was  the  same  person 
who  received  and  receipted  therefor  in  the 
name  of  such  fictitious  firm.  It  seems  that 
the  referee  found  that  the  delivery  by  the 
carrier  was  to  the  same  person  who  made  the 
order  for  the  goods,  and  he  also  found,  as  a 
conclusion  of  law,  that  the  delivery  to  such 
person,  without  notice  of  fraud,  relieved  the 
carrier  of  liability.  But  the  court  of  appeals 
reversed  the  judgment,  and  held  the  carrier 
liable,  and  among  other  things  said:  "It 
would  hardTy  be  claimed,  in  case  there  had 
been  a  firm  doing  business  at  Oswego  under 
the  name  of  S.  H.  Wilson  &  Co.,  a  swind- 
ler would  make  himself  consignee  of  ^oods  or 
acquire  any  right  whatever  thereto,  which  were 
in  fact  consigned  to  such  firm,  simply  by  show- 
ing that  he  had  forged  an  order  in  the  name  of 
the  firm  directing  such  consignment.  If  he 
would  not  thereby  acquire  any  right  to  the 
goods,  delivery  to  him  would,  nqi  protect  the> 
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carrier  anj  more  than  If  made  to  any  other 
person.  Duff  ▼.  Budd,  3  Brod.  &  B.  177,  is 
also  a  case  in  point.  There  the  person  who 
received  the  goods  was  the  same  person  who 
ordered  them  in  a  fictitious  name;  hut  it  was 
held  the  carrier  had  no  authority  to  deliver 
them  to  such  person,  and  the  owner  was  en- 
titled to  recover  of  the  carrier.  Dunbar  v. 
Boston  d  P.  R  Corp.  110  Mass.  26,  14  Am. 
Rep.  576,  and  Edmunds  v.  MerchanU^  Despatch 
Transp.  Oo.  185  Mass.  288,  are  relied  upon  by 
the  appellant  to  sustain  the  delivery  of  the 
package.  In  the  first  case  cited,  one  John  F. 
Oorman  called  on  Dunbar  in  Boston,  and  rep- 
resented that  he  was  John  H.  Young,  of  Prov- 
idence, Rhode  Island.  He  purchased  on 
credit  a  quantity  ofgoods,  and  had  them  con- 
signed to  John  fi.  Tounff,  Providence.  Rhode 
Island.  Upon  the  arrivalof  the  goods  in  Prov- 
idence, Gorman,  who  had  made  the  purchase 
in  person,  presented  himself  to  the  carrier,  and 
as  the  agent  of  Young  demanded  the  goods. 
The  goods  ha  vine  been  delivered  to  him,  Dunbar 
sued  the  carrier  for  a  misdelivery,  but  the  court 
held  that  the  action  would  not  lie.  The 
decision,  as  we  understand  it,  is  predicated  on 
the  ground  that  the  goods  were  consigned  and 
delivered  to  the  person  who  actually  in  person 
made  the  purchase  under  an  assumed  name. 
In  the  other  case  it  appeared  that  *'a  swindler, 
claiming  to  be  Edward  Pape,  of  Dayton,  Ohio, 
purchased  goods  from  plaintiff  by  personal  ne- 
gotiation. There  was  a  man  whose  true  name 
wi»  Edward  Pape,  in  Dayton,  Ohio,  a  repu- 
table business  man,  whom  the  plaintiff  supposed 
the  swindler  to  be.  The  goods  were  delivered 
by  plaintiff  to  the  defendant,  to  be  carried  to 
Dayton,  and  delivered  to  Edward  Pape.  The 
defendant  delivered  to  the  swindler"  and  the 
court  held  that  the  carrier  was  not  liable.  In 
the  opinion  the  court  said:  "The  sale  was  void 
able  by  the  plaintiffs;  but  the  defendant,  the 
carrier  by  whom  they  were  forwarded,  had  no 
duty  to  inquire  into  its  validity.  The  person 
who  bought  them,  and  who  called  himself 
Edward  Pape,  owned  the  goods,  and  upon 
their  arrival  in  Dayton  had  the  right  to  demand 
them  of  the  carrier.  In  delivering  them  to  him 
the  carrier  was  guilty  of  no  fault  or  negli&pence. 
It  delivered  them  to  the  person  who  bought 
and  owned  them,  who  went  by  the  name  of 
Edward  Pape,  and  thus  answered  the  direction 
upon  the  package,  and  who  was  the  person  to 
whom  the  plaintiffs  sent  them."  There  is  a 
marked  distinction  bet  A'een  these  cases  and  the 
one  under  consideiatioj.  and  they  cannot  con- 
trol here.  Anolh*  r  ca>e  relied  upon  is  Samuel 
V.  Cheney,  185  Mass.  278.  This  case,  on  its 
facts,  is  more  like  the  one  under  consideration 
than  any  that  have  been  cited  by  appellant, 
and  it  seems  to  sustain  the  position  of  appel- 
lant, but  while  we  recognize  the  ability  of  the 
court  in  which  the  case  wasdecide.d,  we  do  not 
regard  the  rule  laid  down  as  the  correct  one, 
and  we  are  not  inclined  to  follow  it. 

Some  other  cases  have  been  cited  in  the  ar- 
gument of  counsel,  but  it  will  not  be  necessary 
to  refer  to  them  here.  The  cases  bearing  on 
the  question  are  not  entirely  harmonious,^  but 
the  rule  adopted  in  this  state  and  in  the  courts 
of  many  other  states,  that  the  carrier  is  an  in- 
surer for  the  safe  delivery  of  the  goods  to  the 
person  to  whom  they  are  consigned,  is,  as  we 
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think,  the  only  safe  rule  to  be  addl)ted.     This 
rule  gives  protection  to  the  consignor,  who  pays 
his  money  to  the  carrier  to  transport  and   de- 
liver goods  to  the  consignee,  and  at  the  same 
time  imposes  no  unreasonable  responsibility  on 
the  carrier.    When  money  or  goods  has  been 
delivered  to  a  carrier,  to  be  carried  and  deliv- 
ered to  a  certain  named  person,  when  the  goods 
reach  their  destination  it  is  the  business  of  the 
agent  of  the  earner  to  deliver  to  the  real  per- 
son to  whom  the  goods  are  consigned;  and,  as 
said  by  Hutchison,  no  circumstance  of  fraud, 
imposition,  or  mistake  will  excuse  the  comaioa 
carrier  from  responsibility  for  a  delivery  to  the 
wrong  person.     Where  the  consignee   is  un- 
known to  the  agent  of  the  carrier,  ii  is  his  duty 
to  bold  the  goods  until  the  consignee  furnishes 
ample  proof  that  he  is  the  person  to  whom  the 
goods  were  consigned.     When  Shearer  <&  Co. 
received  the  telegram  from  J.  C.  Stubblefield. 
and  forwarded  a  package  of  money  directed  to 
J.  C.  Stubblefield,  they  supposed  and  believed 
the  order  came  from  the  man  with  whom  they 
had  personally  had  dealings,  and  the  man  of 
that  name  with  whom  thev  were  personally 
acquainted;  and  when  they  delivered  the  pack- 
age to  the  carrier,  it  was  consigned  to  him. 
The  fact  that  an  impostor  had  sent  a  telegram 
in  the  name  of  J.  C.  Stubblefield,  and  a  reply 
to  J.  C.  Stubblefield  was  returned,  which  was 
delivered  to  the  impostor,  did  not  authorize  the 
agent  of  the  carrier  to  deliver  the  package  di- 
rected to  J.  C.  Stubblefield  to  an  impostor  rep- 
resenting  that   he   was   J.    G.  Stubblefield. 
The  carrier  was  directed  to  deliver  the  money 
to  him,  and  to  him  only.    This  was  not  done. 
The  money  was  never  delivered  to  J.  C.  Stub- 
blefield, but  the  agent  of  the  carrier  delivered 
it  to  an  impostor;  and  for  a  failure  to  deliver  the 
package  to  J.   C.  Stubblefield  the  carrier   is 
liable. 

The  judgment  of  the  Appellate  Court  toill  be 


PhilUps,  J.,  dissenting: 

I  cannot  concur  in  the  views  held  by  the 
majority  of  the  court  on  this  record.  The  rule 
of  law  IS  well  settled  that  the  carrier  must  de- 
liver the  goods  carried  to  the  person  to  whom 
they  are  consigned.  No  fraud  or  imposition 
practised  upon  the  carrier,  and  no  mistake  of 
the  carrier  or  its  agent,  however  satisfactoir 
the  circumstances  of  identification  may  be,  will 
relieve  the  carrier.  The  law  requires  a  deliv- 
ery to  the  person  to  whom  tne  goods  are 
shipped,  and  the  carrier  assumes  the  entire  risk 
of  mistakes  in  respect  to  the  identity  of  the 
person  to  whom  a  deliveiy  may  be  made.  That 
requirement  makes  the  carrier  insurer  for  safe 
delivery  to  the  consignee  of  the  goods  carried, 
and  no  excuse  can  prevail  for  a  delivery  to 
another  than  the  consUnee.  United  i^ates 
Exp.  Co.  V.  Butcftins,  67  111.  848:  American 
MerchanU^  Union  Bxp,Co,  v.  Milk,  78  Dl.  224; 
Baldwin  v.  Ameriean  Exp.  Co,  28  111.  197,  74 
Am.  Dec.  190;  American  MerchanU^  Union 
Exp.  Co.  V.  Wolf  79  HI.  430;  QiiUiter  v.  Adams 
Exp.  Co.  88  III.  508.  The  duty  thus  imposed 
upon  the  carrier  is  discharged  when  he  deliv- 
ers the  goods  to  the  person  to  whom  the  con- 
signor sent  them. 

The  facts  in  this  record  show  that  appellees, 
acting  on  a  telegram  purporting  to  have  been 
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•em  by  ODe  J.  0.  Stubblefield,  forwarded  bv 
appellant,  from  Cblcago,  lUiooU,  to  J.  G. 
Stubblefield,  at  Chetopa,  Kansaa,  the  sum  of 
$4,000,  which  was  delivered  by  the  carrier  to 
the  person  who  sent  the  telegram.  The  per- 
son who  sent  the  telegram  is  shown  to  have 
called  himself  J.  G.  Stubblefleld.  and  was,  dur- 
ing the  short  time  he  remained  in  Ghetopa,  so 
known  and  called.  He  was  not  there  known 
or  called  by  any  other  name.  What  other  resi- 
dence he  may  have  had  is  unknown,  so  far  as 
the  OTidence  shows,  as  is  also  the  fact  whether 
that  was  his  real  name.  It^is  apparent  from  the 
evidence  that  his  purpose  was  to  defraud  the 
appellees.  In  reply  to  the  telegram  requesting 
appellees  to  send  money  by  express  and  answer 
the  same,  the  request  therein  made  was  com- 
plied with,  and  the  money  forwarded.  It  does 
not  appear  that  any  directions  were  imposed 
upon  the  carrier  as  to  any  investigation  as  to 
the  sender  of  the  telegram  and  no  contract 
made,  further  than  that  arising  under  the  law 
which  created  the  relation  and  duty  between 
consignor,  carrier,  and  consignee.  The  sender 
of  that  despatch  was  also  answered  as  requested 
and  particulars  asked  for  by  appellees. 
Particulars  were  furnished  by  another  telegram 
from  the  same  person  who  sent  the  first,  which 
were  satisfactory  to  appellees.  No  investiga- 
tion was  made  by  the  consignors  as  to  the  per- 
sonality of  the  sender  of  the  despatch;  and  none 
by  them  asked  of  the  carrier,  further  than  the 
law  imposed  as  a  duty  on  it  So  far  as  the 
consignor  was  concerned  it  was  intended, 
at  the  time  the  consignment  was  made  that  the 
money  should  be  delivered  to  the  sender 
of  the  despatch.  That  intention  grew  out 
of  the  fact  that  the  consignors  had  done 
business  with  one  J.  C.  Stubblefleld,  in  whom 
they  bad  confidence;  and,  believing  that 
he  was  the  sender  of  the  despatch,  they  acted 
on  it  without  investigation.  They  acted  up- 
on and  complied  with  it,  intending  delivery  to 
be  made  to  the  person  sending  it.  The  person 
who  sent  the  telegraphic  order  is  the  identical 
person  in  response  to  whose  order  the  money 
was  sent,  and  was  the  person  who  demanded 
the  consignment,  and  made  proof  as  to  his 
identity, and  to  whom  the  goods  were  delivered. 
It  ia  said  in  Hutchinson  on  Carriers  (§  344): 
*'No  circumstances  of  fraud,  imposition,  or 
mistake  will  excuse  the  common  carrier  from 
responsibility  for  a  delivery  to  the  wrong  per- 
son. The  law  exacts  of  him  absolute  certainty 
that  the  person  to  whom  the  delivery  is  made 
is  the  party  rightfully  entitled  to  tbe  goods, 
and  puts  upon  him  the  entire  risk  of  mistakes 
in  thia  respect,  no  matter  from  what  cause  oc- 
casioned, however  justifiable  the  delivery  may 
seem  to  have  been,  or  however  satisfactory  the 
circumstances  or  proof  of  identity  may  have 
been  to  his  mind;  and  no  excuse  has  ever  been 
allowed  for  a  delivery  to  a  person  for  whom  tbe 
goods  were  not  directed  or  consigned.  If, 
therefore,  the  person  who  applies  for  the  goods 
ia  not  known  to  the  carrier,  and  he  has  any 
doubt  as  to  his  being  the  consignee,  he  should 
require  the  most  unquestionable  proof  of  hi9 
identity,  or,  if  from  any  cause  he  should  have 
a  reasonable  doubt  as  to  whether  the  person 
claiming  the  goods  was  entitled  to  them,  he 
should  refuse  delivery  to  him  until  he  estab- 
lished his  right  ...  If ,  however,  the  de- 
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livery  be  made  to  the  wrong  person,  whether 
by  innocent  mistake  or  through  fraud  practised 
upon  the  carrier,  such  wrongful  delivery  will 
be  a  conversion."  This  is  the  true  rule  of  law. 
Express  companies  have  so  many  opportuni- 
ties to  do  wrong,  so  many  temptations  are 
spread  before  their  employees,  and  such  is  tbe 
necessity  for  trusting  them,  that  every  pre- 
sumption should  of  right  be  against  them,  and 
should  prevail  unless  rebutted.  The  law  im- 
poses upon  common  carriers  the  very  strictest 
liability  to  carry,  and  safely  deliver  to  the 
proper  person,  goods  and  valuables  intrusted  to 
them.  This  strict  liability  should  in  all  proper 
cases  be  rigidly  enforced,  and  in  no  way  les- 
sened; nor  will  the  law  recognize  an  excuse  by 
whicli  it  may  be  avoided.  But  while  it  is  true 
that  no  fraud  or  imposition  practised  upon  the 
carrier  will  relieve  or  excuse  it  from  responsi- 
bility for  delivery  to  the  wrong  person,  yet  I 
am  not  prepared  to  go  to  the  extent  of  hoTdiog 
that  the  carrier  is  responsible  for  loss  occasioned 
by  fraud  practised  upon  the  consignor,  when 
the  carrier  itself  has  used  due  dyigence,  care, 
and  caution,  and  is  free  from  negligence.  If 
a  fraud  is  perpetrated  upon  the  consignor  by 
reason  of  ingenious  tricks  or  devices,  or  be-  * 
cause  of  a  want  of  care  on  his  part,  the  carrier 
does  not  become  a  party  to  that  fraud,  nor  does 
any  liability  accrue  against  it  by  doing  the  only 
thing  tbe  consignor  intended  should  be  done. 
As  is  said  as  to  the  liability  of  express  compa- 
nies in  United  States  Exp.  Co.  v.  Hutehtns,  67 
111.  848:  'They  became  insurers  for  its  safe  de- 
livery. Being  so  nothing  can  excuse  tbem 
from  their  obligation  safely  to  carry  and  de- 
liver, but  the  act  of  God  or  the  public  enemy." 
But  the  carrier  is  not  an  Insurer  against  fraud 
being  perpetrated  upon  the  consignor. 

Tbe  opinion  of  the  court  here  extends  the 
liability  of  the  carrier  to  tbe  extent  of  making 
it  an  insurer  against  fraud  perpetrated  upon 
appellees.  No  negligence  is  shown  on  the  part 
of  appellant  to  create  a  liability  against  it.  No 
fraud  or  mistake  on  the  part  of  the  carrier  is 
shown.  The  fraud  that  was  x)erpetrated  was 
on  the  consignor,  and  not  on  the  carrier.  The 
case  of  American  Exp.  Co.  v.  Fletcher,  26  Ind. 
492,  is  cited  as  directly  in  point,  sustaining  the 
views  of  the  majority.  In  that  case  the  only 
question  before  the  court  was  as  to  the  suffi- 
ciency of  the  second  and  third  paragraphs  of 
the  answer,  to  which  demurrers  were  sus- 
tained, and  it  was  held  that  the  answer  did 
not  set  up  that  the  consignment  was  de- 
livered to  the  person  to  whom  it  was  sent. 
That  was  the  only  question  before  the  court. 
As  a  pleading,  the  answer  set  up  no  defense, 
and  the  demurrer  was  properly  sustained. 

Most  of  tbe  cases  in  which  carriers  have  been 
held  by  courts  liable  have  been  based  almost 
solely  upon  the  ground  of  negligence.  Tbe 
carrier  is,  under  all  circumstances,  being  a 
bailee,  bound  to  exercise  due  diligence  in  the 
performance  of  hisundertaking;  and  it  is  always 
essential,  where  the  plaintiff  seeks  to  recover 
upon  the  ground  of  negligence,  that  it  has  per- 
formed its  duty  with  due  diligence.  In  the 
case  of  DuffT,  Budd,  8  Brod.  &  B.  177,  the 
impostor  ordered  by  mail,  under  the  assumed 
name  of  James  Parker,  eoods  to  be  shipped  by 
tbe  carrier,  and  delivered  to  James  Parker,  in 
High  street,  Oxford.  There  waa^no  James 
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Parker  in  High  street,  but  there  was  a  William 
i^arker,  whom  the  consigDor  erroneously  be- 
lieved to  be  the  person  who  ordered  the  goods. 
\V  ben  the  goods  arrived  at  their  destination, 
I  bey  were  offered  to  William  Parker,  but  he 
(Icclioed  them.  Subsequently  the  carrier  de- 
livered the  ffoods  to  a  man  who  demanded 
tbem,  and  woo  was  known  to  the  carrier  as 
Mr.  Parker,  but  not  as  James  Parker,  nor  of 
High  street,  and  without  any  information  that 
be  was  the  same  person  who  ordered  the  goods 
from  t he  consignor.  In  this  case  the  judgment 
was  for  the  plaintiff,  but  was  based  upon 
the  finding  of  negligence.  Park,  J.,  said  in  the 
opinion:  **The  reial  question  was,  whether  the 
defendant  and  his  servants  had  been  guilty  of 

fross  negligence  in  the  delivery  of  the  parcel." 
n  Stephenson  v.  Bart,  4  Bing.  476,  the  im- 
postor in  person  ordered  goods  from  the  plain- 
tiff, who  delivered  them  to  the  carrier,  con- 
signed to  J.  West,  No.  27  Great  Winchester 
street,  London.  The  carrier  was  unable  to  find 
such  a  person  in  that  street,  and  found  house 
No.  27  was  vacant.  A  week  or  more  later,  the 
carrier  received  a  letter  signed  J,  West,  re- 
questing the  carrier  to  reship  the  goods  to  the 
■  "Pea  Hen,"  a  public  bouse  at  St.  Albans. 
Without  any  direction  to  this  effect  from  the 
consignor,  the  request  was  complied  with,  and 
the  impostor  received  the  goods  without 
further  identification  than  his  ability  to  state 
the  contents  of  the  package.  In  this  case  the 
consignor  recovered,  but  the  recovery  here  was 
on  the  ground  that  the  carrier  bad  been  guilty 
of  gross  negligence  in  the  performance  of  his 
undertaking.  In  Price  v.  Oswego  d  8.  JR.  Co, 
50  N.  Y.  213,  10  Am.  Rep.  475,  the  swindler 
ordered  goods  by  mail  from  the  plaintiff,  sign- 
ing the  name  of  S.  H.  Wilson  &  Co.  to  the 
order.  The  plaintiff  complied  with  the  order, 
and  sent  the  goods  by  the  defendant,  as  above. 
There  was,  in  fact,  no  such  firm  as  S.  H.  Wil- 
son &  Co.  Soon  after  the  arrival  of  the  goods, 
a  person  called  upon  the  carrier,  and  asked  if 
the  goods  had  arrived,  and,  learning  they  had, 
offered  to,  and  did.  pay  the  freight  charges, 
whereupon  the  goods  were  delivered  to  him, 
upon  his  signing  a  receipt  for  them.  The  car- 
rier had  no  knowledge  or  information  whether 
the  person  to  whom  the  delivery  was  made  was 
the  person  who  signed  the  order  for  the  goods, 
and  with  whom  the  consignor  had  dealt  as  with 
the  true  consignee.  Thev  were  delivered  with- 
out any  evidence  of  identity  whatever,  and 
such  delivery  was  an  act  of  gross  negligence  on 
ihe  part  of  the  carrier.  In  the  case  of  Samud 
V.  C/teney,  135  Mass.  278,46  Am.  Rep.  467,  an 
impostor,  during  the  time  he  remained  in  Sara- 
toga Springs,  bore  the  name  of  A.  Swannick. 
He  rented  a  house  or  shop,  secured  a  box  nt 
the  postoffice  and  bad  letterheads  printed  with 
his  name,  upon  which  was  printed  the  number 
of  his  postoffice  box,  all  for  the  purpose  of  per- 
petrating the  swindle.  There  was  a  reputable 
merchant  in  Saratoga  Springs  named  Arthur 
Swannick,  who  carried  on  his  business  in  the 
name  of  A.  Swannick.  The  swindler  ordered 
a  bill  of  goods  from  the  plaintiff  in  Boston, 
signing  tne  name  of  A.  Swannick;  and  the 
plaintiff  forwarded  the  goods  by  defendant,  as 
carrier,  believing  the  latter  was  from  the  reputa- 
ble merchant,  consigninc:  the  goods  to  "A. 
Swannick,  Saratoga  Springs."  At  the  same 
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time  the  plaintiff  sent  a  bill  for  the  goods,  ad- 
dressed to  "A.  Swannick,  Postoffice  Box  1,595,*' 
that  being  the  box  of  the  swindler,  which,  of 
course  went  to  him.  On  the  arrival  of  the 
goods,  they  were  delivered  to  the  swindler, 
without  any  identification,  except  that  tbe 
carrier  had  previously  delivered  a  package  of 
cigars  at  his  shop.  Action  was  brought  agaioat 
the  carrier,  on  the  ground  that  this  was  a  mis- 
delivery,  but  the  court  held  that  the  delivery 
was  good.  The  court  in  that  case  said :  ^'Tbe 
defendant  would  be  justified  in  delivering  the 
goods  to  him,  whether  he  was  the  owner  or 
not,  because  he  had  ascertained  that  he  was 
the  person  to  whom  the  plaintiff  had  sent 
them."  To  the  contention  of  the  plaintiff 
that  he  intended  to  send  the  gooda  to  Arthur 
Swannick,  the  court  answered:  "We  think 
the  more  correct  statement  is,  that  he  intended 
to  send  them  to  the  man  who  ordered  and 
agreed  to  pay  for  them,  supposing  erroneously 
that  he  [the  man]  was  Arthur  Swannick.  It 
seems  to  us  that  tbe  defendant,  in  answer  to 
the  plaintiff's  claim,  may  well  say:  "We  have 
delivered  the  goods  intrusted  to  us  according  to 
your  direciions,  to  the  man  to  whom  you  sent 
them,  and  who,  as  we  were  induced  to  believe 
by  your  acts  in  dealing  with  him,  was  the  man 
to  whom  you  sent  them;  we  are  guilty  of  no 
fault  or  n^Iigence."  In  Edmunds  v.  MerekanUt 
Despatch  Transp,  Co,  135  Mass.  283,  goods  were 

gurchased  from  plaintiff  by  one  claiming  to  be 
id  ward  Pape  of  Dayton,  Ohio,  by  personal 
negotiation.  There  was  a  reputable  business 
man  in  Dayton  named  Edward  Pape,  and 
plaintiff  supposed  he  was  dealing  with  him. 
The  goods  were  delivered  by  plaintiff  to  de- 
fendant carrier,  to  be  transported  to  Dayton, 
and  delivered  to  Edward  Pape.  Delivery  was 
made  to  the  swindler.  In  the  opinion,  tbe 
court  says:  "The  sale  was  voidable  by  the 
plaintiffs;  but  the  defendant,  the  carrier  by 
whom  they  were  forwarded,  had  no  duty  to  in- 
quire into  its  validity.  The  person  who  bought 
them,  and  who  called  himself  Edward  Pape, 
owned  the  goods,  and  upon  their  arrival  in 
Dayton  had  the  right  to  demand  them  of  the 
carrier.  In  delivering  them  to  him  the  carrier 
was  guilty  of  no  fault  or  negligence.  It  de- 
livered them  to  the  person  who  bought  and 
owned  them,  who  went  by  the  name  of  Ed- 
ward Pape,  and  thus  answered  the  direction 
upon  the  package,  and*  who  was  the  person  to 
whom  the  plaintiffs  sent  them."  In  the  case 
of  Dunbar  v.  JBoston  db  P.  R,  Corp.  110  Mass. 
26,  14  Am.  Rep.  576,  one  Qorman  presented 
himself  in  Boston  to  Dunbar,  representing  that 
he  was  John  H.  Young,  of  Providence.  In 
the  name  of  Young  he  purchased  goods,  and 
had  them  consigned  by  defendant  carrier  to 
"John  H.  Young,  Providence,  R.  I."  On  tbe 
arrival  of  the  goods,  Qorman  pretended  to  the 
carrier  that  he  was  the  agentof  John  H.  Young, 
and  secured  the  delivery  of  the  goods.  Dun- 
bar sued  for  a  misdelivery.  The  opinion  of 
the  supreme  court  says:  "The  plaintiff  sold  the 
gin  and  whisky  which  are  the  subject  of  this 
action  to  a  person  calling  himself  John  H. 
Young  of  Providence,  and  delivered  them  to 
the  defendants  to  be  carried  to  the  same  person 
in  Providence  by  the  same  name.  As  he  was 
the  only  person  in  Providence  who  bore  that 
name,  there  was  no  other  iqdiddual  to  whom 
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the  defendants  could  deliver  tbe  property.  A 
deliveiy  to  him  would  be  a  performance  of  tbe 
contract." 

There  are  nnroerons  cases  arising  upon  com- 
mercial paper  which  adopt  the  same  rule  as 
held  in  the  foregoing  cases  Among  these  are 
Paim  V.  WatU,  1  Hun,  318;  Kohn  v.  Watkina, 
26  Kan.  691,  40  Am.  Rep.  386;  United  States 
▼.  National  Exch.  Bank,  45  Fed.  Rep.  163; 
Hoge  V.  Fint  Nat.  Bank,  18  III.  App.  501.  lu 
tbe  latter  case  a  person  stopping  transiently  at 
an  hotel  in  Chebanse,  Illinois,  gave  his  name 
as  William  Robins.  He  procured  an  applica- 
tion for  a  loan,  distributed  by  one  Sanford,  to 
be  filled  out  in  the  handwriting  of  one  Trescott, 
who  was  know  to  San  ford,  and  signed  tbe 
name  William  Robins  to  the  application.  With 
the  application  was  an  abstract  of  title  to  land 
lyJDi^  near  Lockport,  Illinois,  showing  title  in 
William  Robins,  Jr.  The  loan  was  made  by 
Hoge,aDd  the  note  and  mortgage  executed  in  the 
name  of  William  Robins.  The  money  was  re- 
mitted by  draft  payable  to  William  Robins, 
which  this  person  procured  to  be  cashed. 
There  was  no  evidence  whether  his  real  name 
was  Robins  or  not,  but  there  was  a  William 
Robins,  living  near  Lockport,  who  owned  the 
land,  but  had  nothing  to  do  with  the  transac- 
tion. The  entire  business  was  conducted  be- 
tween Sanford  and  the  inopostor  by  mail.  Hoge 
sued  the  bank  that  cashed  the  draft,  on  the 

f  round  that  it  had  been  paid  on  a  forged  in- 
orsement.  Tbe  judgment  was  in  favor  of 
the  bank.  Tbe  court,  in  the  opinion,  says: 
"The  record  shows  that  there  was,  at  the  time 


the  fraud  In  this  case  was  perpetrated,  a  man 
at  Chebanse,  who  was  known  in  that  place,  so 
far  as  he  was  known  at  all,  by  the  name  of 
William  Robins.  There  is  nothing  to  show 
that  such  was  not  his  true  name,  no  evidence 
that  he  was  ever  known  any  whtre  by  any  other 
name.  .  .  .  He,  in  the  name  by  which  he 
was  known  to  Sanford  and  Hoge  executed 
the  note  and  mortgai^e  which  formed  tbe  con- 
sideration for  the  draft,  and  there  is  not  tbe 
slightest  doubt  that  they  intended  the  draft 
should  be  paid  to  the  identical  individual  with 
whom  they  had  corresponded,  and  who  ex- 
ecuted the  note  and  mortgage  for  which  it  was 
given." 

So,  in  the  present  case,  there  is  no  evidence 
that  the  name  of  the  party  to  whom  delivery 
was  made  was  not  in  fact  J.  C.  Stubblefield, 
although  not  the  same  J.  C.  Stubblefield.  whom 
plaintiffs  knew.  He  had  been  al  an  hotel  in 
Chetopa  four  davs,  representing  that  to  be  his 
name:  sent  ancl  received  telegrams,  ordered 
cars,  in  that  name.  He  was  known  there  by 
this  name  only.  This  was  prima  facie  evidence 
of  bis  true  name,  and  he  being  the  only  person 
in  Chetopa  bearinsr  or  claiming  that  name 
would  satisfy  the  directions  for  delivery;  and 
this  put  upon  the  plaintiffs  the  burden  of  proof 
of  showing  that  the  delivery  was  hot  made  to 
a  person  named  J.  C.  Stubblefield,  or  that  the 
defendant  company  was  guilty  of  negligence.  . 

Second  rehearing  denied  March  18, 1896. 


INDIANA  SUPREME  COURT. 


City  of  TERRE  HAUTE  ei  al,  Appta., 
«. 
EVANSVILLE  &  TERRE  HAUTE  RAIL- 
ROAD COMPANY. 


(- 


.Ind.. 


1.  Streets  eaA  be  laid  out  aeroes  a 
railroad  ft^ei^ht  yard  and  tracks  not- 
w1cb«taQd1nflr  the  fact  that  the  second  public  use 
may  fw  iaconslsteat  with  the  first,  under  the  act 
of  March  6. 1891  {Rev,  Stat.  1804.  9  8623),  HUthoriz. 
in^ttie  common  council  to  lay  out  streets  and 
ooDdemn  therefor  the  right  of  way  or  other  lands 
of  any  railroad  company,  whether  *'BUoh  lands 
be  occupied  and  used  or  not.** 

2.  All  tbe  dwunmgem  sustained*  and  not 
merely  tbe  value  of  the  real  estate  actually  taken* 
can  be  recovered  by  a  railroad  company  under 
Bev.  Stat.  18M,  U  8820-67,  when  a  street  is  laid  out 

I  its  tracks. 


8.  Tbe  power  to  appoint  eiiy  eommis- 
■loners,  given  to  circuit  judges  hy  Rev.  Stat. 
18M,  •  8829,  although  it  is  not  strictly  Judicial, 
does  not  belong  either  to  the  executive  or  legis- 
lative department  of  tbe  state  government,  and 
tbecefore  is  not  within  the  inhibition  of  art.  3  of 


the  Constitution,which  makes  those  departments 
independent. 

(February  16, 1807.) 

APPEAL  by  defendants  from  an  order  of 
the  Circuit  Court  for  Vigo  County  grant- 
ing a  temporary  injunction  to  restrain  defend- 
anu  from  proceeding  to  lay  out  and  open  a 
highway  across  complainant's  freight  yard. 
Be  versed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Jdessrs.George  E.  Pug^h,  Piety  &  Piety, 
and  Stimsont  Stimson,  &  Condit,  for 
appellants: 

The  question  of  public  utility  is  committed 
exclusively  to  the  discretion  of  tbe  common 
council;  and  tbe  exercise  of  that  discretion 
cannot  be  reviewed  or  controlled  by  the  courts. 

Kokomo  V.  Mahan,  100  Ind.  244;  f^da  v. 
Bichmond,  102  Tnd.  376;  SuUiran  v.  Phillips, 
no  Ind.  821;  Weavers,  Templin,  113  Ind.  299; 
Bassy,  Fort  Wayne,  121  Ind.  892:  CaskeyY, 
Greentburgh,lS  Ind.  236;  Bensselaer  v.  f^o- 
paid,  106  Ind.  82;  Conaumers*  (^as  Trust  Co. 
V.  Uarless,  131  Ind.  451,  15  L.  R.  A.  505;  HoU 
den  V.  Crawfordsnlle,  143  Ind.  558. 


Mors.— As  to  the  laying  out  of  highways  across  i 
railroad  tracks,  see  also  State,  St.  Paul,  M.  &  M.  R.  | 
Co..,T.  Hennepin  Ooimty  Olst.  Ct.  (Minn.)  7  H  R.  A.  I 
S7  L.&  A. 


121,  and  some  cases  in  note  thereto:  also  Illinois  C 
R.  Ck).  V.  Chicago  (111.)  17  L.  B.  A.  530.^ 
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IlTDIAVA  SUFBEMB  COXJBT. 


Fbb., 


When  the  law  gives  exclusive  jurisdiction 
to  a  county  board  or  common  council,  it  must 
determine  for  itself  the  existence  of  the  juris- 
dictional facts;  and  its  conclusions  cannot  be 
collaterally  attacked. 

Jones  V.  CuUen,  143  Ind.  886;  Indianapolis 
▼.  OoMumerit  Gai  Tnut  Oo.  140  Ind.  107,  27 
L.  R.  A.  614. 

The  city  cannot  be  estopped  in  the  exercise 
of  its  sovereign  powers  by  adverse  reports  of 
its  ministerial  officers,  in  a  former  proceeding, 
on  the  question  of  public  utility,  nor  by  the 
act  of  its  common  council  discontinuing  such 
former  proceedings  before  judgment 

Elkhari  v.  SimonUm,  71  Ind.  7;  Rev.  SUt. 
1894,  §  8648;  Brokato  ▼.  Terre  Haute,  97  Ind. 
453;  Indiana,  B.  db  W.  R.  Co.  v.  AUeti,  118 
Ind.  812. 

The  city  can  neither  exhaust  nor  devest  its 
governmental  power  to  open  streets. 

Kohomo  V.  Mahan,  100  Ind.  244;  Moore  ▼. 
Indianapolie,  120  Ind.  489. 

"Where  the  power  to  condemn  property  for 
street  purposes  exists,  injunction  will  not  lie, 
and  the  only  remedy  is  by  appeal. 

Seymour  v.  Jeffenonvtlle,  M.  dt  I.  R,  Oo,  126 
Ind.  466;  Smith  v.  Qoodknight,  121  Ind.  816; 
Caekey  v.  OreeneburgK  78  Ind.  288;  CauldweU 
V.  Curry,  98  Ind.  864;  Jonee  v.  CardmU,  98 
Ind.  882;  Adame  v.  Harrington,  114  Ind.  71; 
Bau  V.  FoH  Wayne,  121  Ind.  892;  Tucker  v. 
Severe,  180  Ind.  621. 

The  temporary  injunction  is  unauthorized 
unless  it  ''appears  by  the  complaint  that  the 
plaintiff  is  entitled  to  the  relief  demanded." 

People'B  Oas  Co.  v.  Tyner,  181  Ind.  277,  16 
L.  R.  A.  448. 

Land  once  appropriated  to  a  public  use  by  a 
railroad  company  cannot  be  condemned  by  a 
city  to  inconsistent  street  uses,  unless  the  stat- 
ute expresslv  or  by  necessary  implication,  au- 
thorizes such  second  seizure. 

Paltimore  &0.dbC.  R.  Co.Y.North,  108  Ind. 
496;  McDonald  v.  Payne,  114  Ind.  862;  Lake 
Shore  &  M.  8.  R.  Co.  v.  Cincinnati,  W.  A  M. 
R.  Co.  116  Ind.  689;  Valparaiso  v.  Chicago  d 
G.  T.  R.  Co.  138  Ind.  469;  Seymour  v.  Jeffer- 
ionville,  M.  db  I.  R.  Co.  126  Ind.  467;  Fort 
Wayne  v.  Lake  Shore  dt  M.  8.  R.  Co.  182  Ind. 
666,  18  L.  R  A.  867;  Cincinnati,  W.  db  M.  R. 
Co.  V.  Anderson,  189  Ind.  495. 

The  recent  enactment  of  March  6,  1891, 
has  expressly  authorized  cities  to  seize  any 
railroad  right  of  way,  or  any  other  railroad 
land,  however  it  may  be  used  by  the  railroad 
company,  for  any  street  or  alley  uses,  how- 
ever inconsistent  with  railroad  uses. 

Acts  1891,  p.  122;  Rev.  Stat.  1894,  §  8628; 
Elliott.  Roads  &  Streets,  598.  605;  lUinois  C. 
R.  Co.  V.  Chicago,  141  111.  586.  17  L.  R.  A. 
680;  lUinoUC.  R.  Co.  v.  Chicago,  156  111.  112. 

This  new  enactment  has  been  described  by 
this  court  as  "purporting  to  authorize  the  re- 
moval of  buildings  and  structures  of  railway 
companies  from  the  lines  of  projected  streets. 

Cincinnati,  W.  dt  M,  R.  Co.  v.  Anderson, 
189  Ind. 495. 

The  constitutional  reauirement  of  a  judi- 
cial hearing  is  satisfied  it  the  property  owner 
has  an  opportunity  to  have  his  damages  as- 
sessed by  a  competent  tribunal  at  some  stage 
of  the  proceedings;  ashy  appeal  to  the  circuit 
court. 
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Bass  7.  Fort  Wayne,  131  Ind.  890;  Bradlog 
V.  Frankfort,  99  Ind.  418;  Ray  ▼.  Jeffermn^ 
vilU,  90  Ind.  572;  Weaver  ▼.  Templin,  113  Ind. 
801;  Maxu>dl  v.  FuUon  County  Comrs.  119 
Ind.  25. 

The  city  commissioners  are  officers  defaeto, 
and  their  official  authority  cannot  be  attacked 
collaterally. 

Oriforne  v.  StaU,  Michaels,  128  Ind  180. 

The  acts  of  de  facto  officers  are  valid. 

Mowbray  v.  State,  Peru,  88  Ind.  824;  Baker 
V.  Wamhaugh,  99  Ind.  812. 

The  appointment  of  city  commissioners  by  the 
circuit  court  is  not  clearly  unconstitutionaL 
A  court  may  make  appointments  when  neces- 
sary to  the  complete  performance  of  its  judicial 
duties. 

State,  Tancey,  v.  Hyde,  121  Ind.  81;  StaU, 
Honey,  v.  Noble,  118  Ind.  856,  4  L.  R  A.  101. 

The  city  commissioners  are  in  effect  an  ad 
quod  damnum  jury. 

Elkhart  v.  Simonton,  71  Ind.  21. 

The  courts  will  not  overthrow  a  statute  un- 
less its  unconstitutionality  is  clear  beyond  a 
reasonable  doubt. 

MeComas  v.  Krug,  81  Ind.  888, 42  Am.  Rep^ 
185;  Campbell  v.  Dwiggins,  88  Ind.  480;  War- 
rens. Britton,  84  Ind.  22;  Hays  v.  Tippy,  91 
Ind.  106;  MaxnoeU  v.  Fulton  County  Comrt. 
119  Ind.  38;  Bush  v.  Indianapolis,  120  Ind. 
488;  Robinson  v.  Schenek,  102  Ind.  819;  Riggs 
V.  State,  104  Ind.  264;  Phenixins.  Co.  v.  Bur- 
dett,  112  Ind.  206;  Wilkins  v.  State,  118  Ind. 
616. 

Messrs.  John  E.  Ig^lehart,  Edwin  Tayr. 
loFt  and  DaTiSf  Reynolds.  A  Davis,  for 
appellee: 

If  an  attempt  is  made  to  appropriate  prop- 
erty without  authority,  injunction  is  a  proper 
remedy  at  any  stage  of  the  proceedings. 

Lewis.  Em.  Dom.  §g  682,  648.  and  casea 
cited;  Pierce,  Railroads,  168;  People^s  Gas  Co, 
V.  Tyner,  181  Ind  277,  16  L.  R.  A.  443;  Flood 
V.  Van  Wwmer,  147  N.  Y.  284;  Seymour  ▼. 
Jeffersonville,  M.  db  I.  R.  Co.  126  Ind.  466. 

On  appeals  of  this  nature,  it  is  enough  to 
show  a  transaction  that  is  a  proper  subject  for 
investigation  by  a  court  of  equity. 

Elliott,  Gen.  Pr.  §  892;  Comuig  ▼.  Troy 
Iron  db  N.  Factory,  6  How.  Pr.  89;  Ward  v. 
Dewey,  7  How.  Pr.  17;  Hulee  v.  Thompson,  8 
How.  Pr.  476;  International  Tooth  Crown  Co. 
V.  MUls,  22  Fed.  Rep.  659;  GenUlv.  Arnand, 
88  How.  Pr.  94;  PeopU^s  Gas  Co.  v.  Tyner,  131 
Ind.  277,  16  L.  R.  A.  448;  GreenfiOd  Gas  Co. 
V.  Peoplt^s  Gas  Co.  131  Ind.  599:  -iWn  ▼. 
Datds,  14  Ean.  143;  Olmstead  v.  Koester,  14 
Kan.  468. 

The  legal  remedy  must  be  "as  practical  and 
efficient  to  the  ends  of  justice  ...  as  the 
remedy  in  equity,"  in  order  to  prevent  the 
granting  of  an  injunction. 

Thatcher  v.  Humble,  67  Ind,  444;  Watson  ▼. 
Sutherland,  73  U.  8.  5  WaU.  74, 18  L.  ed.  580; 
Bishop  V.  Moorman,  98  Ind.  1.  49  Am.  Rep. 
781. 

Appellee  is  entitled  to  an  impartial  tribunal, 
not  somewhere  along  the  line  of  appeal,  but  at 
the  inception  of  the  proceedings,  at  every  step 
therein. 

Story,  Const.  Lim«  297;  Wood,  Railroads, 
p.  964,  §  250. 

The  value  of  a  piece  of  realeatate  aa  real  estate. 
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|g  one  thing;  ito  value  when  appropriated  to, 
prepared  for,  and  devoted  to  a  special  use  and 
purpose  takes  it  out  of  the  list  of  real  estate 
values  only,  and  places  it  where  it  must  be  as- 
sessed as  of  the  character  of  property  tbat  it 
is,  at  and  for  its  value  for  the  purposes  to  which 
it  is  speciallv  devoted. 

King  V.  Minneapolis  Union  R.  Co.  82  Minn. 
224;  Mininippi  <£-  R.  R.  Boom  Co.  v.  Patterwn, 
98  U.  8.  403,  25  L.  ed.  206. 

It  is  proper  to  show  that  property  possesses 
a  peculiar  value  for  railroad  purposes. 

Lewis,  £m.  Dom.  §  479;  Little  Rock  A  Ft. 
£.  R,  Co.  V.  MeGehee,  41  Ark.  202. 

For  the  exercise  of  the  right  of  eminent  do- 
main, the  state  must  provide,  (1)  an  adequate 
and  certain  provision  for  compeasation;  (2)  an 
adequate  and  unbiased  tribunal;  (8)  an  adequate 
and  certain  remedy  for  the  assessment  of  dam- 
ages, and  their  prompt  payment. 

2  Wood,  Rallroads,§249,  p.  931;  Pierce, 
Railr6ads,  162. 

Courts  of  equity  have  a  special  jurisdic- 
tion to  prevent  the  abuse  of  the  right  of  emi- 
nent domain,  and  to  keep  those  who  are  in- 
vested with  the  right  within  the  limits  of  their 
powers. 

2  Beach,  In],  g  1018,  p.  1002;  Outtenherger 
T.  Woods,  51  Cal.  528. 

The  act  itself,  inasmuch  as  it  authorizes  the 
taking  of  private  property  against  the  owner's 
consent,  is  to  be  strictly  construed. 

Be  Amsterdam  Water  Comrs,  96  N.  Y.  857; 
Sireet  v.  Buffalo.  N.  T,  d  P.  R  Co.  79  N.  Y. 
293;  Be  Povghkeepsie  Bridge  Co.  108  N.  Y.  488. 

liands  once  taken  for  a  public  use  cannot, 
under  general  laws,  without  an  express  act  of 
the  legislature  for  tbat  purpose,  be  appropri 
ated  by  proceeding  in  intitum  to  a  different 
public  use.  The  legislative  intention  so  to  do 
must  be  stated  in  clear  and  express  terms,  or 
must  appear  from  necessaiy  implication. 

BaUimare  d:  0.  dt  C.  R.  Co.  v.  :^orih,  108 
Ind.  496:  Valparaiso  v.  Chicago  dt  G.  2.  R. 
Co,  128  Ind.  467;  4  Thomp.  Corp.  §  5619. 

"Right  of  way"  is  defined  as  "the  right  held 
by  a  railroad  company  in  the  land  over  which 
iu  road  runs,  for  railroad  purposes." 

19  Am.  &  Eng.  Enc.  Law,  p.  889;  Chicago, 
B.  dfQ.R.  Co.  V.  Paddock.  75  111.  616;  Pfaff  v. 
Terre  HauU  dk  L  B.  Co.  108  Ind.  144. 

There  must  be  no  uncertainty  in  the  descrip- 
tion of  the  property  to  be  taken,  nor  in  the  de- 
gree of  interest  to  be  acquired. 

Be  Amsterdam  Water  Comrs.  96  N.  Y.  861. 

The  right  of  eminent  domain  cannot  be  exer- 
cised by  working  such  a  diversion  of  property 
from  one  public  use  to  another,  unless  author- 
ity is  expressly  granted  for  that  purpose. 

4  Thomp.  Corp.  g  5619;  Little  Miami  dt  0. 
db  X.  R.  Cos.  Y.  Dayton,  28  Ohio  St.  510; 
Fori  Wayne  v.  Lake  Shore  db  M.  S.  R.  Co.  132 
Ind.  565, 18  L.  R.  A.  867;  ^^nj^  Northern 
B.  Co.  V.  BrotoneU,  24  N.  Y.  845;  Cincinnati, 
W.  dt  M.  R.  Co.  V.  Anderson,  189  Ind.  492. 

Lands  once  taken  for  public  use  cannot, 
tinder  general  laws,  without  an  express  act  of 
the  legislature  for  that  purpose,  be  appropri- 
ated by  proceedings  in  invitum  to  a  different 
public  use. 

Baltimore,  0.  d  C.  R.  Co.  v.  North,  108  Ind. 
486;  Be  Buffalo,  68  N.  Y.  167;  Be  Boston  d  A. 
a.  Cb.  58  N.  Y.  574;  Prospect  Park  d  C.L  R.  Co. 
87  L.B.A. 


V.  Williamson,  91 N.  Y.  652;  Mills,  Em.  Dom. 
§45  et  seq.  and  authorities  cited;  ffickok  v. 
Bine,  23  Ohio  St.  528, 18  Am.  Rep.  255;  Cross- 
lev  V.  O'Brien,  24  Ind.  825,  87  Am.  Dec.  829; 
Pierce,  Railroads,  p.  156;  1  Redf.  Railways, 
p.  244,  and  note;  Lake  8t,ore  d  M.  8.  B  Co. 
V.  Cincinnati,  W.  d  M.  R.  Co.  116  Ind.  578. 

Where  such  uses  cannot  so  coexist,  or  where 
the  first  use  is  materially  impaired  or  de- 
stroyed, the  second  public  use  will  be  denied. 

Lake  Erie  d  W.  H.  Co.  v.  BosweU,  187  Ind. 
886;  Fort  Wayne  v.  Lake  Shore  d  M.  8.  R.  Co. 
182  Ind.  568,  18  L.  R.  A.  367;  SeymoxirY.Jeffer- 
sopmle,M.  dL  R.  Co.  126  Ind.  466;  Valparaiso 
V.  Chicago  d  G.  T.  R.  Co.  123  Ind.  467;  Pros- 
pect Park  dC.  L  R.  Co.  v.  Williamson,  91  N. 
Y.  552;  Re  Bvffalq,  68  N.Y.  167;  Re  Boston  d 

A.  R.  Co.  58  N.  Y.  574;  Albany  Northern  B. 
Co.  V.  Brotonell,  24  N.  Y.  845;  Miltof/ukee  d 
8t.  P.  R.  Co.  V.  Faribault,  28  Minn.  167;  Han- 
nibal d  8t.  J.  R.  Co.  V.  Muder,  49  Mo.  165; 
Mohawk  dH.  B  Co.  v.  Artcher,  6  Paige,  88; 
St.  Paul  Union  Depot  Co.  v.  St.  Paul,  80 
Minn.  859;  New  Jersey  Southern  B.  Co.  v. 
Long  Branch  Comrs.  89  N.  J.  L.  28;  Cincin- 
nati, W.  d  M.  B  Co.  V.  Anderson,  189  Ind. 
490. 

An  adeouate  and  unbiased  tribunal  must  be 
provided  for  assessment  of  damages.  No  such 
tribunal  is  provided. 

Courts  have  no  power  to  appoint  oflScerSi 
except  such  as  are  necessary  to  the  perform- 
ance of  their  functions  as  courts. 

State,  Jameson,  v.  Denny,  118  Ind.  882,  4 
L.  R  A.  79;  Principles  of  Const.  Law,  53;  JEx 
parte  Griffiths,  118  Ind.  88,  8  L.  R  A.  898. 

Uonkst  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  temporary  injunc- 
tion granted  March  1 ,  1896,  by  the  court  below 
on  motion  of  appellee,  restraining  appellants 
from  taking  any  steps  to  extend  Ohio  street, 
in  the  city  of  Terre  Haute,  across  appellee's 
freight  yard  and  fourteen  tracks  used  for 
switching  and  storing  cars  and  loading  and  un- 
loading the  same.  The  question  presented  is 
one  of  jurisdiction.  If  the  citv  ofi3cers  had  ju- 
risdiction, injunction  will  not  lie;  but,  if  the  city 
had  no  authority  to  extend  Ohio  street  across 
said  freight  yard  and  tracks  already  devoted  to 
a  public  use,  there  was  no  jurisdiction,  and  in- 
junction was  an  appropriate  remedy.  Rev. 
Stat.  1894,  §  3644  (Rev.  Stat.  1881,  g  8181); 
Seymour  v.  Jeffersonville,  M.  d  L  B.  Co.  126 
Ind.  466;  Tucker  y.  Sellers,  130  Ind.  514,  521; 
Bass  V.  Fort  Wayne,  121  Ind.  389,  892;  Smith 
V.  Goodknight,  121  Ind.  315;  Adams  v.  Har- 
rington, 114  Ind.  66,  71;  Ca^cey  v.  Greens- 
burgh,  78  Ind.  238.  It  is  also  well  settled  that 
land  once  appropriated  to  a  public  use  by  a 
railroad  company  cannot  be  condemned  by  a 
city  to  inconsistent  public  uses,  unless  the  stat- 
ute expresslv  or  by  necessary  implication  au- 
thorizes such  second  appropriation.  Steele  v. 
Bmpsom,  142  Ind.  397;  Cincinnati,  W.  d  M. 

B.  Co.  V.  Anderson,  189  Ind.  490,  and  cases 
cited  on  page 492, 139 Ind.;  8 Elliott,  Railroads, 

§§  964,  m. 

It  is  conceded  by  appellants  that  the  proposed 
street,  if  located  across  appellee's  freight  yard 
and  fourteen  tracks  used  for  switching  and 
storing  cars  and  loading  and  unjoading^  the 
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game,  would  be  incoDsistent  with  such  uses. 
And  would  materifiny  iuiure  and  impair  the 
same.  Under  tbe  law  as  u  existed  in  this  state 
prior  to  March,  1891,  it  was  held  that  there 
was  no  statute,  expressly  or  by  necessary  im- 
plication, authorizing  such  second  public  use, 
if  it  destroyed  or  materially  injured  tbe  first 
public  use.  Gineinuati,  W.  db  M.  H.  Co.  v. 
Anderson,  189  Ind.  490;  Steele  v.  Empsom,  142 
Ind.  897.  By  an  act  of  the  general  assembly 
aoproved  March  6,  1891,— AcU  1891.  p.  12?; 
Rev.  Stat.  1894.  §  8623  (Rev.  Stat.  1881.  ^8161), 
—it  was  provided  that  "the  common  council 
shall  have  exclusive  power  over  the  streets, 
hi<;hway8,  alleys,  and  bridges  within  such 
city,  ...  to  lay  out.  survey,  extend,  and 
open  new  streets  and  alleys.  .  .  .  Tbey 
may  cause  buildings,  structures,  or  other  things 
in  the  way  of  any  street  or  other  public  im- 
provement to  be  taken  down,  removed,  and  ap- 
propriated upon  the  payment  of  damages  as 
now  provided  by  law;  they  may  enter  upon, 
seize,  appropriate,  and  condemn  the  right  of 
way,  or  other  lands  of  any  railroad  company, 
person,  or  corporation  passing  through  such 
city  for  street  or  alley  purposes,  whether  such 
lands  be  occupied  and  used  or  not,  upon  pay- 
ment of  damages  as  provided  under  and  pur- 
suant to  the  provisions  of  an  act  en  tilled  'an  act 
in  relation  to  the  laying  out,  opeDinir,  widen- 
ing, altering,  and  vacation  of  streets,  alleys,  and 
highways,  and  for  the  straightening  or  alter- 
ing of  watercourses  by  cities  of  the  state,  and 
providing  for  the  appointment  of  commission- 
ers to  assess  benefits  and  damages,  prescribing 
their  duties  and  the  method  of  procedure,  and 
providing  for  the  collection  of  benefits  and  the 
payment  of  damages,aDd  prescribing  the  duties 
of  city  oflBcers  in  relation  thereto,  and  provid- 
ing remedies  in  such  matters,' approved  March 
17.  1875,  and  the  amendments  thereto."  By 
Ibis  act  tbe  power  of  cities  was  enlarged,  and 
tht'v  were  expressly  authorized  to  lay  out,  ex- 
tend, and  open  streets  and  alleys  across  the 
right  of  way  and  other  lands  of'  any  railroad 
company,  without  regard  to  the  use  to  which 
ibey  were  already  devoted,  and  however  incon- 
sisienl  the  second  use  might  be  therewith. 
Tbe  only  limitation  upon  tbe  power  of  a  city 
to  seize  for  public  use  property  already  devoted 
to  a  public  use  by  a  railroad  company  is  that 
it  shall  be  for  "street  or  alley  purposes."  If 
we  should  hold  under  §  8623.  Rev.  Stat.  1894 
(Rev.  Stat.  1881,  §  3161)  that  such  property 
cmild  not  be  devoted  to  a  second  public  use  if 
tbe  same  were  inconsistent  with  tbe  first  public 
use,  tbe  amendment  of  1891  would  be  ineffect- 
ive for  any  purpose,  because,  before  the  same 
was  passed  cities  had  the  power  to  extend 
streets  across  railroad  property  when  the  sec- 
ond use  would  not  be  inconsistent  with  tbe  first 
use.  Fort  Wayne  v.  Lake  Shore  dt  M.  8,  R. 
Co.  132  Ind.  558.  565,  566,  18  L.  R.  A.  867; 
Cincinnati,  W,  dt  M,  R,  Co.  v.  Anderson,  189 
Ind.  490.  It  is  clear,  we  think,  that  it  was  the 
intent  of  the  general  assembly  by  the  act  of 
1891  to  grant  the  power  to  cities,  in  regard  to 
extending  streets  and  alleys  across  the  property 
devoted  to  public  use  by  railroads,  that  they 
did  not  already  possess,  and  authorize  them  to 
appropriate  such  property  to  a  second  public 
use.  although  the  same  would  be  inconsistent 
with  the  first.  Statutes  in  substantially  the 
87  L.  R.  A- 


same  language  as  §  8628,  Rev.  SUt.  1894 (Rev. 
Stat.  1881.  §  8161).  have  been  held  in  other 
states  to  grant  such  power.  Illinois  C.  R.  Co. 
V.  Chicago,  138  III.  458;  Cliicaffo  dk  If.  W.  R. 
Co.  V.  Chicago,  140  III.  309:  IKinois  C.  R.  Go. 
V.  Chirago,  141  111.  586,  17  L.  R  A.  580;  lUi- 
note  a  /?.  Go.  v.  Chicago,  156  HI.  98. 

It  is  insisted  by  appellee  that  the  act  of  1891 
provides  no  method  for  the  af^sessment  of  ade- 
quate danoages  for  tbe  property  sought  to  be 
appropriated.  The  statute  authorizes  the  seiz- 
ure of  tbe  right  of  way  or  other  lands  of  a 
railroad  company,  whether  the  same  are  occu- 
pied or  not.  and  such  seizure  is  only  authorized 
upon  payment  of  damage^  assessed  under  the 
provisions  of  the  act  approved  March  17, 1875, 
and  the  amendments  thereto,  .being  sections 
3629-8657.  Rev.  Stat.  1894  (Rev.  Stat.  1881 
g§  8166,  8 1 94).  Sections  8631 .  8634.  Rev.  Stat. 
1894  (Kev.  Stat.  1881.  §^8168,  8171).  require 
the  city  commissioners  to  "examine  the^  prop- 
erty sought  to  be  appropriated,  and  estimate 
its  value,  and  in  assessing  and  awarding  dam- 
ages and  benefits  .  .  .  they  shall  estimate 
benefits  and  damages  to  all  the  real  estate  in- 
juriously or  beneficially  affected."  They  shall 
assess  upon  each  lot  of  land  belonging  to  the 
same  person  the  damages  done  thereto,  and  re- 
port "the  value  of  the  property  to  be  appro- 
priated" and  "the  damages  to  propertv  .  .  . 
where  no  part  thereof  is  taken."  Section  3628, 
Rev.  Stot.  1894  (Rev.  Stat  1881,  §  8161),  is  to 
be  construed  in  connection  with  said  sections, 
and,  when  so  considered,  "buildings,  struc- 
tures, or  other  things"  on  the  right  of  way  or 
other  lands  of  a  railroad  company,  in  the  way 
of  the  opening  or  extension  of  any  street,  may 
be  taken  down,  removed,  and  appropriated, 
upon  payment  of  damages,  to  be  assessed  under 
the  provisions  of  the  act  of  1875  and  the  amend- 
ments thereof.  Sections  3629-8657,  Rev.  Stat. 
1894  (Rev.  Stat.  1881,  §§8166-8194).  The  pro- 
visions of  these  sections  are  as  broad  and  more 
definite  and  certain  than  the  statute  concerning 
tbe  seizure  of  property  for  railroad  purposes, 
under  which  am  pie  damages  have  been  allowed. 
Etansville  dk  R.  R.  Co.  v.  Swift,  128  Ind.  34; 
Chicago  dk  I.  C.  R.  Co.  v.  Hunter,  128  Ind.  213; 
Indiana,  B  dk  W.  R.  Co.  v.  Allen,  100  Ind. 
409;  WhiU  Water  Valley  R.  Co,  v.  McClure, 
29  Ind.  586;  Grand  Rapids  dk  I.  R.  Co.  v. 
Horn,  41  Ind.  479;  Baltimore,  P.  dk  C.  R.  Co. 
V.  Landing,  52  Ind.  229.  and  cases  cited  on 
page  283.  It  is  clear,  we  think,  that  the  dam- 
ages are  not  limited  to  the  value  of  the  real 
estate  actually  taken,  but  that  by  said  sections 
ample  provision  is  made  for  the  assessment  of 
all  damages  and  their  prompt  payment  in  cases 
like  tbe  one  at  bar.  While  tbe  legislature  may 
not  amend  or  otherwise  materially  modify  the 
special  charter  of  a  corporation,  unless  the 
power  is  expressly  reserved  {Cincinnati,  H.  dt 
I.  R.  Co.  V.  Clifford,  118  Ind.  460),  yet  the 
property  of  the  corporation  devoted  to  public 
use  is  subject  to  condemnation  for  a  second 
public  use,  at  the  will  of  the  legislature.  lUt- 
nois  dt  M.  Canal  v.  Chicago  dk  R.  I.  R  Co.  14 
El.  814;  Neiocastle  A  R.  R.  Co.  v.  Peru  d  I. 
R.  Co.  8  Ind.  464;  Lafayette  Tl.  Road  Co.  v. 
New  Albany  dk  8.  R.  Co.  18  Ind.  90;  WeH 
River  Bridge  Co.  v.  Dix,  47  U.  S.  6  How.  507, 
12  L.  ed.  535;  Enfield  ToU  Bridge  Co.  v.  Hart- 
ford  dk  JV.  K  R.  Go.  17  Con^ft^  It  is  true. 
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M  claimed  bj  appellee,  that  its  special  charter 
is  a  coDtract  with  the  state,  but  it  is  subject  to 
the  right  of  emioent  domain  which  remains  in 
the  state.  The  exercise  of  this  power  by  a 
state,  or  under  the  authority  of  the  state,  is  not 
an  interference  with  the  inviolability  of  con- 
tracts, for  the  reason  that  all  contracts  are  made 
subject  to  the  right  of  eminent  domain.  West 
River  Bridge  Oo.  ▼.  Dix,  47  U.  S.  6  How.  507, 
12  L.  ed.  585;  Richmond,  F.  d  P.  R,  Co.  v. 
LauiM  ^  Cb.  54  U.  S.  13  How.  71,  14  L.  ed. 
55:  Greenwood  v.  Union  Freight  R.  Co.  105  U. 
8.  18.  22,  26  L.  ed.  961,  965;  Milnor  ▼.  New 
Jersey  72.  db  Transp,  Co,  70  U.  8.  8  Wall.  782, 
Appz.  and  16  L.  ed.  799,  Appz.;  Planters* 
Bank  ▼.  Sharp,  47  U.  8.  6  How.  801.  830,  331, 
12  L.  ed.  447.  459.  460;  Ashuelot  R  Co.  y.  EU 
Hot,  58  N.  H.  451.  456;  Enfield  ToU  Bndqe  Co. 
▼.  Hartford  <fc  N.  H,  R  Co.  17  Conn.  454.  44 
Am.  Dec  556;  Beekman  ▼.  Saratoga  d  8.  R. 
Co.  8  Paige,  45,  78,  8  N.  Y.  Ch.  L.  ed.  note 
p.  51,  22  Am.  Dec.  679;  Murphy  t.  Beard,  188 
Ind.  500.  564. 

The  assessment  of  damages  and  benefits  In 
the  opeDiiig,  laying  out,  and  eztending  of 
streets  and  alleys  is  committed  by  the  act  of 
1875  to  five  persons,  called  "City  Commission- 
ers," appointed  by  the  judge  of  the  circuit 
court  of  the  county.  Rev.  8tat  1894,  §  3629 
(Key.  Stat  1881.  $8166).  The  words  "circuit 
court,"  used  in  the  act  of  1875,  in  designating 
who  should  make  the  appointment  of  city 
oommiasioners.  was  intended  by  the  legislature 
to  confer  said  jurisdiction  upon  the  person  who 
held  the  office  of  circuit  judge,  and  not  upon 
the  court  as  a  court  Re.  Johnson,  12  Kan.  102. 
This  body  appellee  insists  is  unconstitutional. 
for  the  reason  that  it  is  an  attempt  to  confer 
ezecutive  power  upon  the  ludiciary.  which  is 
inhibited  by  article  3  of  the  Constitution,  which 
divides  the  power  of  the  state  government  into 
three  departments,  and  provides  that  no  person 
charged  with  official  duties  under  one  depart- 
ment shall  ezercise  any  of  the  functions  of  an- 
other, and  for  the  further  reason  that  the  ap- 
pointment of  city  commissioners  is  an  invasion 
of  the  right  of  focal  self-government.  Article 
8  of  the  Constitution  makes  the  power  of  each 
department  ezdusive  and  independent  of  the 
power  of  either  of  the  others.  The  object  is 
to  secure  absolute  independence  in  each  depart- 
ment from  the  encroachment  of  the  other. 
The  words,  ''shall  ezercise  any  of  the  func- 
tiona  of  another,"  mean  that  one  shall  not  ez- 
erciae  any  of  the  powers,  jurisdiction,  or  au- 
thority 01  the  others.  It  is  not  a  function  of 
the  ezecutive  or  legislative  department  of  the 
state  government  to  appoint  city  com  mission- 
ere,  and  when  a  circuit  judge  appointacity  com- 
missioners be  is  not  ezercising  any  function  of 
either  of  said  departments.  Neither  are  the 
cil^  commissioners  when  appointed  a  part  of 
either  the  ezecutive  or  legislative  department 
of  the  state  government,  nor  do  thev  ezercise 
any  of  the  functions  of  either  of  said  depart- 
ments. While  the  city  commisdoners  do  not 
constitute  a  court,  yet,  their  duties  are  quasi 
judicial,  and  their  powers  have  been  likened  to 
to  the  powers  and  duties  of  an  ad  quod  dam- 
num jury.  Elkhart  v.  Simonton,  71  Ind.  7.  21. 
Their  powers  and  duties  are  more  of  a  judicial 
than  an  ezecutive  or  administrative  character. 
The  appointment  of  city  commissioners  is  not 
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a  judicial  act.  A  judicial  officer  may,  by  au- 
thority of  law.  perform  other  than  judicial 
acts;  but  when  performed  they  do  not  become 

Judicial,  because  they  were  performed  by  a 
udicial  officer.  A  circuit  judge  is  authorized 
to  take  acknowledgment  of  deeds,  solemnize 
marriages,  certify  as  to  qualifications  of  a  no- 
tary public,  appoint  trustees  of  savings  banks, 
and  appoint  two  members  of  the  county  board 
of  review,  and  yet  no  one  would  claim  that 
in  performing  these  acts  he  ezercises  judicial 
functions.  The  third  article  of  the  California 
Constitutions  of  1868  and  1879  is  substantially 
the  same  as  the  third  article  of  the  Constitution 
of  this  state.  In  Stands  v.  San  Francisco  Citj/ 
dt  County  Election  Comrs.  61  Cal.  313,  it  was 
held  that  a  statute  empowering  and  requiring 
the  juiges  of  three  judicial  districts  to  niect 
and  choose  three  citizens  of  8an  Francisco, 
householders  of  good  repute,  who  should  con- 
stitute a  board  of  police  commissioners,  was 
not  open  to  the  objection  that  the  judiciary  of 
the  state  could  not  be  charged  with  the  duties 
or  powers  prescrilied  because  of  the  third  arti- 
cle of  their  Constitution.  The  court  held  that 
said  powers  conferred  on  the  district  judges 
did  not  come  within  the  constitutional  inhibi- 
tion. In  People  v.  Protines,  84  Cal.  520,  the 
legislature  had  provided  that  the  police  judge 
should  be  a  member  of  the  board  of  police 
commissioners,  which  board  was  authorized  to 
appoint  and  remove  police  officers.  It  was  in- 
sisted that  the  police  judge  had  no  authority 
to  participate  in  the  appointment  of  policemen 
for  the  reason  that  such  duties  belonged  to  the 
ezecutive  department  of  the  government,  and 
that  a  judicial  officer  could  not,  therefore,  ezer- 
cise the  same  under  said  third  article  of  the 
Constitution.  The  court  held  that  the  police 
judge  had  the  right  to  act  as  a  member  of  said 
board  of  police  commissioners,  for  the  reason 
that  there  was  nothing  in  said  article  of  the 
Constitution  which  prohibited  a  judicial  officer 
from  exercising  functions  not  in  their  nature 
judicial,  if  they  did  not  belong  to  either  the 
legislative  or  ezecutive  departments.  8ee  also 
People,  McDonald,  v.  Bush, 40  Cal.  844  This 
court  held  in  Waldo  v.  Wallace,  12  Ind.  569. 
that  the  mayor  of  a  city  possessed  executive, 
administrative,  and  judicial  powers,  but  that 
his  executive  aod  administrative  duties  were 
not  within  the  ezecutive  and  administrative 
department  of  the  state  government,  and  that 
he  might  discharge  such  duties  at  the  same 
time  without  violating  article  3  of  the  Consti- 
tution, and  that  a  judge  will  be  not  less  a  judi- 
cial officer  because  some  duties  he  may  per- 
form are  administrative  in  their  character. 
The  following  cases  are  to  the  same  effect:  In 
Re  Guerrero,  69  Cal.  88;  Ptople,  McDonald,  v. 
Bush,  40  Cal.  344;  Uridias  v.  MorHU,  22  Cal. 
474;  Santo  v.  StaU,  2  Iowa,  220,  63  Am.  Dec 
487. 

In  giving  to  circuit  judges  the  power  to  ap- 
point city  commissioners  the  legislature  did 
not  in  any  way  infringe  upon  the  right  of  local 
self-government  Their  appointment  is  not  a 
matter  of  local  concern,  nor  are  they  instru- 
mentalities of  local  government.  To  that  body 
is  given  the  power  of  assessing  the  damages  of 
one  whose  property  is  taken  for  public  use  un- 
der the  power  of  eminent  domain.  The  riffht 
of  eminent  domain  belongs  to  the  state,  and  is 
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to  be  exercised  in  the  manner  and  by  means  of 
the  instrumentalities  prescribed  by  the  legisla- 
ture, restrained  only  by  the  provisions  of 
the  Constitution.  When  the  legislature  has  the 
power  over  a  subject,  it  is  the  sole  judge  of  the 
means  that  are  necessary  and  proper  to  accom- 
plish the  object  it  seeks  to.  attain.  State,  Terre 
Haute,  ▼.  KolMem,  180  Ind.  484.  443,  14  L.  R 
A.  566.  While  the  appointment  of  the  city 
commissioners  is  not  a  legislative  function,  un- 
der our  Constitution,  yet  the  power  to  name 
the  persons  or  functionaries  who  shall  make  the 
appointment  is  a  legislative  function.  French 
V.  State,  Barley,  141  Ind.  618,  2»  L.  R.  A.  118; 
StaU  y.  Hyde,  139  Ind.  296,  18  L.  R  A.  79. 
The  legislature  has  again  and  a^ain,  beginning 
with  the  time  the  present  Constitution  took  ef- 
fect, conferred  powers  upon  ludges  other  than 
those  of  a  strictly  judicial  character.  At  the 
first  session  of  the  legislature  held  under  the 
present  Constitution,  the  following  powers 
were  given  to  judges:  Acknowledgment  of 
deeds,— 1  Rev.  Stat.  1853,  p.  285,  st  18,  re- 
enacted  in  1859  (Rev.  Stat  1894,  ^  8852;  Rev. 
Stat.  1881,  g  3988);  ackoowledgnient  of  deeds, 
to  solemnize  marriages,  certify  depositions,  and 
act  as  an  accountant.— 3  liev.  Stat.  1852,  p.  22, 
§  85;  assent  to  indentures  of  apprenticeship, — 
1  Rev.  Stat.  1852,  p.  863,  g  4  (Rev.  Stat.  1894, 
%  7800;  Rev.  Stat.  1881,  §  5384);  to  solemnize 
marriai^es,— 1  Rey.  Stat.  1852,  p.  861,  g  8,  re- 
enacted  in  1857  (Rev.  Stat.  1894.  §  7291;  Rev. 
Stat.  1881.  §  5326);  certify  to  qualifications  of 
notary  public,— 1  Rev.  Siat.  1852,  p.  877,  S  1, 
leenaclcd  in  1855  (Rev.  SUt.  1894,  §  8035; 
Rey.  Stat.  1881,  g  5968);  take  and  certify  depo- 
sitions,—3  Rev.  Stat.  1853,  p.  84,  g  345,  re- 
enacted  in  1881  (Rey.  Stat.  1894,  §  422;  Rev. 
Stat.  1881,  §  418):  organization  of  corporations, 
— 1  Rey.  Stat.  1853,  p.  339  (Rey.  Stat.  1894. 
g  8439;  Rev.  Stat.  1881,  g  8006);  to  examine 
the  clerk's  ofiSce,  and  report  in  writing  the 
manner  in  which  the  books  and  papers  are 
kept.— 3  Rey.  Stat.  1853,  p.  8  (Rev.  Stat.  1894, 
g  7987;  Rey.  Stat  1881.  g  5851);  to  appoint 
city  commissioners, — 1  Rey.  Stat.  1853,  p.  316, 
g  58,  re-enacted  in  1857  (Acts  1857,  p.  61).  and 
re-enacted  in  1875  (Rev.  Stat.  1894,  g  8639; 
Rev.  Stat.  1881,  §  8166). 

Since  the  first  session  of  the  legislature,  un- 
der the  present  Constitution,  powers  of  the 
same  kind  have  been  from  time  to  time  given 
to  judges  by  the  lawmaking  powers:  To  ena- 
ble persons  whose  wives  are  insane  to  convey 
real  estate.— Acts  1857,  p.  82  (Rev.  Stat.  1894. 
gg  8886,  8887;  Rev.  Stat.  1881,  gg  2964,  2965); 
to  assent  to  conveyances  by  infant  married 
women,— Acts  1861,  p.  154  (Rey.  Stat.  1894. 
§g  836(^8362;  Rev.  Stat.  1881,  §^  2940-2942); 
to  certify  to  certain  facts  necessary  to  the  or- 
ganization of  sayings  banks  and  appoint  sav- 
ings bank  trustees,— Acts  1869,  p.  104  (Rey. 
Stat.  1894  gg  2942,  2946,  2947;  Rev.  Stat.  1881, 
gg  2705.  2709,  2710);  to  appoint  the  members 
of  the  county  board  of  equalization  (Acts  1881, 
p.  611,  g  129;  Rev.  Stat  1881,  §  6897);  to  ap- 
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point  two  members  of  the  county  board  of  re- 
view to  assess,  review,  and  equalize  the  taxes, 
—Acta  1895,  p.  75,  g  114. 

The  act  for  the  incorporation  of  cities,  passed 
by  the  first  legislature  under  the  existing  Con- 
stitution, authorized  the  common  oounciftolay 
out,  survey, and  open  streets  and  alleys,  and  em- 
powered the  judge  of  the  common  pleas  court  to 
appoint  the  city  commissioners  to  appraise  the 
damages  and  benefits  for  the  opening  of  streets. 
1  Rev.  Stat  1852,  pp.  215,  316,  gg  57,  68. 
The  same  provisions  were  re  enacted  in  1857 
(Acts  1857,  p.  61,  gg  59,  60).  The  act  concern- 
ing the  incorporation  of  cities  passed  in  1867 
contained  the  same  proyisions,  except  the  duty 
of  appointing  the  city  commissioners  was  im- 
posed upon  the  common  council  of  the  city. 
Acta  1867,  p.  68,  gg  61,  63.  Id  the  act  of  1875, 
which  is  now  in  force,  the  power  of  appointing 
city  commissioners  was  giyen  to  the  judge  of 
the  circuit  court.  Acts  1875,  p.  17  (Itev.  Stat. 
1894,  g  3639;  Rev.  Stat.  1881.  g  8166). 

While  the  powers  conferred  by  the  foregoing 
acts  of  the  legislature  upon  the  judges  in  thS 
state  are  not  strictly  judicial,  yet  they  are  not 
such  as  belong  to  either  the  executiye  or  legis- 
lative departments  of  the  state  govern  ment, 
and  are  not,  therefore,  within  the  inhibition  of 
article  8  of  the  Constitution.  Moreover,  said 
acts  of  the  legislature  certainly  present  a  case 
of  practical  construction  of  the  Constitution 
upon  the  question  raised.  For  oyer  forty 
years  this  practice  adopted  by  the  legislature 
has  been  continued,  and  acquiesced  m  by  all 
the  departments  of  the  state,  and  a  disregard 
thereof  by  the  court  at  this  time  might  destroy 
titles,  impair  the  obligations  of  contracts,and  do 
much  mischief.  Under  the  doctrine  of  prac- 
tical construction,  it  would  seem  that  the  ques- 
tions presented  concerning  the  appointment 
of  city  commissioners  by  a  judge  should  be 
regarded  as  settled.  Hovev,  r.  State,  Biiey,  119 
Ind.  886;  French  y.  State,  Harley,  141  Ind.  618, 
638,  29  L.  R.  A.  113;  FaU  v.  HaztArigg,  45 
Ind.  576,  585,  16  Am.  Rep.  278;  StaU,  Guer- 
guin,  y.  McAltaier,  88 Tex.  284,  28 L.  R.  A.  528. 
If  any  of  the  commissioners  are  interested  or 
have  any  property  which  is  affected,  proyision 
is  made  for  the  appointment  of  commissioners 
pro  tempore.  Rey.  Stat  1894,  g  8680  (Rey. 
Slat  1881,  g  8167);  Bradleg  y.  Ihranl^ort,  99 
Ind.  417.  The  constitutional  right  of  a  prop- 
erty owner  to  have  his  damages  assessed  by 
disinterested  persons  is  satisfied  if  an  appeal  is 
given;  and  an  opportunity  is  thus  proyided  for 
a  trial  by  a  judicial  tribunal.  Bau  v.  Fort 
Wayne,  121  Ind.  889,  and  cases  cited.  The 
city  council  had  jurisdiction  of  the  proceed 
ings  to  extend  Ohio  street  across  appellee's 
freight  yard,  and  it  follows,  therefore,  that  in- 
junction will  not  lie. 

The  order  granting  a  temporary,  it\juncticn  m 
reversed. 

Rehearing  denied. 
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H.  F.  STEIKBERO.  Flff.  in  Err.. 

Arthur  LAREIN  €i  oL 
C. Ead. > 

^BmiI  estate  lield  and  used  flnr 
ship  piirp€»aes  is  to  be  treated,  upon  the  dto- 
•olutioD  of  the  partoenhip  by  the  death  of  one 
of  its  memben.  and  for  the  purpose  of  olosiDg  ap 
Ita  busioefls,  the  same  as  personal  property;  and 
a  settlement  of  the  firm  business,  made  by  the 
BurrlTinff  partner  and  the  admiolstratrlz  of  the 
deceased  partner,  with  a  view  to  discharglnff 
the  partnership  debts  and  winding  up  the  part- 
nership business,  by  the  terms  of  which  It  was 
agreed  that  the  partnership  real  estate  should  be 
retained  1^  the  survivor,  and  the  title  thereto 
■hould  vest  in  him,  will  be  upheld  when  approved 
by  the  probate  court  in  a  prooeedinir  to  which 
the  administratrix  and  the  heirs  of  the  deceased 
partner  were  parties.  And  in  such  case  title  to 
•Dch  real  estate  passes  to  the  survivinir  partner 
under  such  settlement  and  its  approval  by  the 
probate  court,  without  any  formal  conveyance 
of  the  deceased  partner^s  interest* 

(May«,lflW.>' 

ERROR  to  the  District  Court  for  Ellsworth 
County  to  review  a  Judgment  in  favor  of 
defendants  in  an  action  brought  to  recover 
damages  for  breach  of  covenant  in  a  deed  con- 
Teyiog  real  estate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Jtfr.  C.  J.  Ewanst  for  plaintiff  in  error: 

The  statutes  fix  the  manner  in  which  a  part- 
seiship  estate  may  be  settled  and  how  part- 
nership property  may  be  disposed  of. 

No  contract  can  be  made  respecting  the  as- 
sets of  a  deceased  person's  estate  except  by  the 
authority  and  with  the  approval  of  the  probate 
court,  and  only  then  to  the  extent  authorized 
or  permitted  by  the  laws  of  the  state.  Public 
policy,  the  policy  of  the  probate  law,  and  the 
interests  of  minor  children  in  the  estates  of 
their  deceased  parents,  all  forbid  such  con- 
tracts as  the  one  made  in  this  case. 

Cox  y.  Qruhb,  47  Kan.  485;  CentUon  t.  Wing, 
42  Kan.  507;  8hattuek  v.  Chandler,  40  Kan. 
519;  Sogers  y.  CUmmans,  26  Kan.  526;  Black 
T.  DreueU,  20  Kan.  158;  8crogg9  v.  TuU,  20 
Kan.  274;  Woodward- Holmes  Co.  ▼.  Jffudd,  58 
Minn.  286,  27  L.  R  A.  840. 

The  action  of  the  probate  court  being  void, 
BO  proceeding  in  the  district  court  based 
tbereon  could  have  any  force  or  effect. 

Meixdl  y.  Kirkpatrick,  28  Kan.  815;  Oreen- 
gtreet  y.  Thornton,  60  Ark.  860,  27  L.  R  A. 
7S6;  12  Am.  &  £ng.  Enc.  Law,  p.  147. 

The  plaintiff  in  error  was  entitled  to  expect 
and  receive  not  only  the  mere  possession  of 
the  property  subject  to  be  disturbed  therein, 
by  adverse  outsunding  interests,  but  the  full, 
free,  and  perfect  use  of  it  for  all  purposes;  that 
he  got  less  than  the  contract  called  for,  and 
that  the  trial  court  should  have  rendered  Judg- 

•Headnote  by  Doflraa,  Oh.  J. 

KOTS.— As  to  the  riffbts  of  a  surviving  partner 
to  respect  to  real  estate  of  the  firm,  see  Galbralth 
y.  Tracy  (111.)  <8  L.  B.  A.  1»,  and  note. 
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ment  for  the  actual  damage  sustained  op  to 
the  purchase  price. 

Bmith  y.  Davis,  44  Kan.  862;  Burr  y.  Lck- 
master,  80  Neb.  688.  9  L.  R.  A.  687;  DaggeU 
y.  Beas,  79  Wis.  60;  Bowns  y.  Wokott,  1  N.  D. 
497;  AOen  y.  AUen,  95  Minn.  184;  Presoott  y. 
Trueman,  4  Mass.  627,  8  Am.  Dec.  249;  Kel- 
logg y.  Malin,  50  Mo.  496,  11  Am.  Rep.  426; 
Barlow  v.  MeKirdey,  24  Iowa,  69;  Van  Wiumer 
y.  Van  Nostrand,  19  Iowa,  427;  ChapH  y.  BuU, 
17  Mass.  218. 

Mr,  Ira  E.  Lloyd,  for  defendants  in  er- 
ror: 

Real  estate  being  partnership  property  must 
he  treated  as  personal  property. 

The  partners  '*haye  the  same  power  of  dis- 
position oyer  it  for  the  purposes  of  a  dissolu- 
tion of  the  partnership,  the  payment  of  its 
debts,  and  the  distribution  or  division  of  the 
capital  among  themselves;  for  until  that  is 
done  the  property  has  not  fulfilled  its  functions 
as  personalty,  or  ceased  to  be  partnership  prop- 
erty." 

woodward-Eolmes  Co,  y.  Nudd,  58  Minn. 
286,  27  L.  R.  A.  848;  17  Am.  &£ng.  Enc.  Law, 
p.  1169;  Ludlow  v.  Cooper,  4  Ohio  St.  1;  Valen^ 
tine  y.  Wyeor,  128  Ind.  47,  7  L.  R  A,  788; 
Brown  v.  8Lee,  108  U.  8.  828.  26  L.  ed.  618; 
Baird  v.  Baird,  1  Dev.  <&  B.  Eq.  524,  81  Am. 
Dec.  899;  Chambers  v.  HoweU,  11  Beay.  6;  Lind- 
lev,  Partn.  p.  598;  Ration  y.  Laws,  55  Iowa, 


iev, 

no; 


Sage  v.  Woodin,  66  N.  Y.  578:  Parsons. 
Partn.  511-518;  Shanks  y.  Klein,  104  U.  8. 18, 
26  L.  ed.  635. 

If  the  executor  and  the  surviving  partner  in 
good  faith  come  to  an  accounting  respecting 
the  partnership  affairs,  and  settle  the  same  as 
a  final  account,  such  settlement  cannot  be 
overhauled  except  on  the  ground  of  fraud  or 
mistake. 

CoUyer,  Partn.  6th  ed.  992:  Bops  y.  Vtlas,  18 
Wis.  174:  Kimball  y.  Lincoln,  99  111.  578; 
Arnold  v.  Wainwright,  6  Minn.  858,  80  Am. 
Dec.  448. 

The  mere  fact  of  the  purchase  of  real  estate 
with  partnership  funds  Justifies  the  conclusion 
that  real  estate  in  equity  is  personal  propeYty. 

Buchan  y.  Sumner,  2  Barb.  Ch.  165, 47  Am. 
Dec.  805;  Page  y.  Thomas,  48  Ohio  St.  88.  54 
Am.  Rep.  788;  UKler  v.  SemvU,  20  N.  J.  Eq. 
288;  Bose  y.  Henderson,  77  if.  C.  170;  Bryant 
y.  Hunter,  6  Bush,  75. 

Land  bought  by  the  Joint  fund  of  a  partner- 
ship is  to  be  treated  as  personal  property,  and 
goes  to  personal  representatives  of  the  deceased 
partner,  and  not  to  the  heirs. 

Lang  v.  Waring,  25  Ala.  625,  60  Am.  Dec. 
587;  Story,  Eq.  Jur.  §  674;  Teney  y.  Laing,  47 
Kan.  302;  1  Woerner,  American  Law  of  Ad- 
ministration, §  124,  footnote  No.  6;  Blaker  v. 
Sands,  29  Kan.  551;  Marsh  v.  Davis,  38  Kan. 
881;  7*07171^  V.  Simpson,  87  Kan.  868. 

The  settlement  made  was  not  alone  made  by 
the  representatives  of  the  personal  and  part- 
nership estate.  The  whole  matter  was  brought 
before  the  probate  court,  for  its  sanction  and 
approval. 

In  Anderson  y.  Beebe,  22  Kan.  768,  the  court 
held  that  "the  district  court  is  the  court  of  gen- 
eral original  jurisdiction,  and  has  genera]  orig- 
inal Junsdicuon  of  all  matters,  bSh  civil  and 
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criminal,  where  not  otherwise  provided  by 
law.  If  a  controversy  exists,  prima  facie,  the 
district  court  has  jurisdiction  of  it.  Cootro- 
Tersies  between  a  surviviog  partner  and  the 
administrator  and  heirs  of  the  deceased  part- 
ner, perhaps  not  all,  but  certainly  some  and 
probably  most,  are  cognizable  in  that  court 
.  .  .  Now  the  submission  here  does  not 
state  the  nature  and  extent  of  the  controversies, 
but  it  is  general,  and  purports  to  submit  all 
matters  in  dispute.  Prima  facie  then  it  was 
properly  made  a  rule  of  the  district  court." 

The  probate  court  had  ample  jurisdiction. 

Shaituck  v.  Chandler,  40  Kan.  516;  Gen.  Stat. 
1889,  art.  2,  g  84,  chap.  37;  ShanH  ▼.  Klein, 
104  U.  &  18-24,  26  L.  ed.  685,  6S6. 

As  the  plaintiff,  Steinberg,  was  at  the  com- 
mencement of  the  action  in  the  quiet  and 
peaceable  possession  of  the  land,  and  as  his 
title  and  right  to  possession  had  never  been 
questioned,  he  could  only  recover  nominal 
damHges  even  if  the  title  he  received  from 
Larkin  was  defective. 

Eammenlough  v.  Hackett,  48  Elan.  708;  Boon 
▼.  McUenry,  55  Iowa,  202;  Schofietd  v.  Iowa 
Homeatead  Co.  82  Iowa,  817,  7  Am.  Rep.  197; 
Noder  v.  Hunt,  18  Iowa.  212;  8coffin$  v.  Qrund- 
Mtaff,  12Ean.  467;  Ogdeny,  Ball,  88  Minn.  237; 
8  Sedgw.  Damages.  8th  ed.  §  976;  WiUon  v. 
Iruh.  62  Iowa,  260;  8  Washb.  Real  Prop.  478; 
Bencke  v.  Johnson,  62  Iowa,  555. 

Doster*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  case  relates  to  the  power  of  a  survivinc 
partner  and  the  administratrix  of  a  deceased 
partner  to  dispose  of  the  partnership  property, 
and  settle  and  adjust  the  partcer&hip  business, 
subject  to  the  approval  of  the  probate  court: 
and  it  also  involves  the  consideration  of  the 
nature  of  partnership  real  estate  in  iu  use  for 
partnership  purposes.  Joh  o  Getty  and  Art  bu r 
Larkin  were  partners,  and  pnrt  of  the  firm 
property  consisted  of  real  estate,  which  has 
become  the  subject  of  this  suit  Mr.  Gktty 
died,  leaving  a  widow  and  minor  children. 
Mrs.  Getty  was  appointed  administratrix  of  his 
estate,  and  Mr.  Larkin,  as  surviving  partner, 
gave  bond  under  the  statute  to  close  up  the 
partnership  business.  Soon  thereafter,  she.  in 
her  capacity  as  administratrix,  and  Mr.  Lar- 
kin, as  surviving  partner,  adjusted  the  partner- 
ship business  between  themselves;  Mr.  Larkin 
retaining  the  partnership  property,  agreeing  to 
pay  the  partnership  debts,  and  executing  notes 
to  the  administratrix  in  payment  for  her  inter- 
est in  the  estate.  To  enable  him  to  pay  such 
debts  and  otherwise  close  up  the  partnership 
business,  it  was  agreed  that  the  title  to  the  real 
estate  should  vest  in  him  absolutely.  Mr.  Lar- 
kin thereupon  conveye<i  the  real  estate  in  ques- 
tion  to  Mr.  Steinberg,  plaintiff  in  error,  by  war- 
ranty deed.  Subsequently  be  filed  a  petition 
in  the  probate  court,  setting  out  a  statement  of 
the  partnership  business,  alleging  the  fact  and 
terms  of  the  partnership  settlement  with  the 
administratrix,  and  praying  for  its  ratification 
and  approval  by  the  court,  and  that  he  be  ad- 
judged the  owner  of  the  real  estate  of  the  late 
firm.  To  this  proceeding  the  widow,  per- 
sonally and  as  adminisiralrix,  and  the  minor 
children,  were  msde  parties.  All  of  them  ap- 
peared, the  latter  by  guardian  ad  liieyn.  (Jpon 
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the  hearing,  the  court  approved  the  settlement 
and  adjudged  the  title  to  the  real  estate  to  be 
in  Mr.  Larkin.  Afterwards  Mr.  Steinberg,  the 
purchaser  of  the  real  estate  in  question,  oeing 
dissatisfied  with  his  title,  sued  upon  the  cove- 
nants in  his  deed.  Upon  the  hearing  of  the  caae 
judgment  was  rendered  for  the  defendants,  to 
reverse  which  this  proceeding  was  instituted. 
If  the  warranty  deed  of  defendant  to  plain- 
tiff did  not  pass  full  title,  any  interest  subse- 
quently acquired  by  him  by  virtue  of  the  pro- 
ceedings in  the  probate  court  inured  to  the 
benefit  of  the  grantee,  the  plaintiff.  Gen.  Stat. 
1889,  chap.  22,  S5.  Therefore,  whatever  title 
the  grantor  had  or  subsequently  acquired  is 
now  vested  in  the  grantee.  It  is  insisted  that 
the  administratrix  and  the  surviving  partner 
could  not  adjust  the  affairs  of  the  late  nrni  be- 
tween themselves,  and  by  their  agreement  and 
settlement  vest  in  Mr.  Larkin  the  titio  to  the 
partnership  real  estate;  that  an  inventory  and 
appraisement  of  the  firm  property  should'^have 
been  made,  sales  of  real  estate  made  only  upon 
precedent  orders  of  the  probate  court,  payment 
of  the  partnership  debts  made  out  of  the  part- 
nership property,  and  a  division  of  the  surplus 
had,  and  that  the  probate  court  could  not  ratify 
the  agreement  of  the  parties  to  do  otherwise. 
The  case  of  Cox  v.  Qruhb,  47  Kan.  435,  is  cited 
as  sustaining  this  contention.  We  do  not 
think,  however,  that  it  is  in  point,  because  of 
dissimilarity  of  facta.  In  that  case  the  estate 
of  the  deceased  partner  was  not  represented  io 
the  settlement  by  an  administratrix,  the  widow, 
in  her  capacity  as  such  alone,  undertaking  the 
adjustment  of  the  partnership  affairs.  And 
the  language  of  the  opinion,  while  general  in 
some  of  its  terms,  is  quite  plainly  keyed,  as  it 
were,  to  the  fact  of  her  lack  of  representative 
capacity.  In  this  case,  the  settlement  was 
made  between  tbe  authorized  guardian  of  the 
interests  of  the  deceased  partner's  estate  and  the 
surviving  partner,  likewise  authorissed  under 
the  statute  to  close  up  the  business  of  the  firm. 
It  is  not  necessary  for  us  to  determine  the  ef* 
feet  tbis  settlement  would  have  without  its  ap- 
proval by  the  probate  court.  Having  been  ap- 
proved by  such  court,  in  a  proceeding  to  which 
all  interested  persons  were  made  parties,  and 
never  having  been  challenged  by  any  of  them 
for  fraud  or  for  improvidence  in  its  terms,  and 
having  been  fully  executed  by  all  such  parties, 
it  took  the  place  of  the  formal  procedure  that 
otiierwise  would  have  been  required  to  close 
up  tbe  partnership  estate.  Adjustment  and 
compromise  of  disputed  matters  are  favored 
by  the  law,  and  will  be  aided  as  far  as  possi* 
ble.  Why  not  in  the  case  of  opposing  inter* 
ests  in  a  partnership  which  has  terminated  by 
the  death  of  one  of  its  members  as  well  as  in 
other  cases?  In  Anderson  v.  BUbe,  22  Kan. 
768,  the  power  of  the  surviving  partner  on  one 
side  and  the  administrator  of  the  deceased  part- 
ner on  the  other  submit  the  matters  in  differ- 
ence between  them  growing  out  of  the  partner* 
nership  business  to  arbitration,  and  to  make 
the  award  a  rule  of  the  district  court,  was 
determined  to  exist.  If  power  in  tbe  rep- 
resentatives of  these  opposing  interests  to  sub- 
mit matters  iu  difference  between  them  to  ar- 
bitration exists,  by  equ.il  if  not  stronger  reason 
the  power  to  settle  without  arbitration  exists, 
subject  to  the  approval  of  the  court  exercising 
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juriBdictioo  oTer  them  and  tbeir  respective 
trusts.  On  this  question,  the  decision  in  Sage 
▼.  Woodin,  66  N.  Y.  578,  is  fully  in  point. 
It  was  there  held:  "Personal  representatives  of 
a  deceased  member  of  a  firm  may  adjust  and 
Kttle  the  partnership  affairs  with  the  surviving 
partners,  and,  in  the  absence  of  fraud  or  mis- 
take, the  settJement  is  conclusive  upon  the  par- 
ties, and  upon  all  persons  claiming  through 
them,  including  the  creditors  of  the  deceased 
partner."  To  the  same  effect  is  tbe  rule  col- 
lected out  of  all  tbe  authorities  in  17  Am.  & 
£ng.  £nc.  Law,  p.  1169. 

It  is  said,  however,  that  the  same  power  of 
adjuatmeot  and  disposition  does  not  exist  in 
the  case  of  real  estate  as  of  personal  property: 
that  tbe  settlement  between  tbe  administratrix 
and  the  surviving  partner,  and  its  approval  by 
the  probate  court,  could  not  operate  as  a  con- 
veyance of  the  interest  of  tbe  deceased  partner; 
that  to  vest  the  title  to  such  interest  in  another 
there  must  be  a  formal  sale  and  conveyance 
under  tbe  order  of  the  court  This  depends 
upon  tbe  nature  of  partnership  real  estate.  In 
conformity  with  the  great  weight  of  authority, 
we  must  bold  such  real  estate  to  be  of  the  same 
character  as  personal  property  owned  by  the 
partnership,  so  far  as  its  disposition  for  part- 
nership purposes  is  concerned.  **It  is  now 
held  with  practical  unanimity  by  the  Ameri- 
can courts  that,  if  partnership  capital  be  in- 
vested io  land  for  the  benefit  of  tbe  company, 
all  tbe  incidents  attach  to  it  which  belong  to 
any  other  stock,  so  far  as  consistent  with  tbe 
statute  of  frauds  and  tbe  technical  rules  of  con- 
veyancing, and  that  it  will  be  treated  as  per- 
sonal estate  until  it  has  performed  all  its  func- 
tions to  the  partnership  and  thereby  ceases  to 
be  any  longer  partnership  property,  and  until 
then  it  is  not  subject  to  either  dower  or  in- 
heritance. "  The  partners '  'have  tbe  same  power 
of  disposition  over  it  for  tbe  purposes  of  a  dis- 
solution of  tbe  partnership,  the  payment  of  its 
debts,  and  the  distribution  or  division  of  tbe 
capital  among  themselves;  for  until  that  is 
done  tbe  property  has  not  fulfilled  its  functions 
as  personalty,  or  ceased  to  be  partnership  prop- 
ertv."  Wood'Mrd  Holmes  Co.  v.  Nudd,  58 
Minn.  286,  27  L.  R.  A.  8iO.  So  far  as  it  has 
been  heretofore  necessary  to  indicate  the  view 
of  thi<t  court  upon  the  question,  it  has  been  to 
tbe  effect  that  real  estate  belonging  to  a  part- 
nership is  to  be  treated  the  same  as  personal 


property  in  the  adjustment  of  partnership  af- 
fairs. See  Tenney  v.  Simpson,  87  Ean.  868, 
and  authorities  there  cited.  An  exhaustive  re- 
view of  Woodward- IMmee  Co.  v.  Nudd,  58 
Minn.  236,  will  be  found  in  tbe  report  of  that 
case  in  27  L.  R  A.  340,  in  which  tbe  decisions 
of  this  country  and  England  are  collated.  The 
doctrine  of  substantiallv  all  the  cases  is  that 
partnership  realty  as  well  as  personalty  is  im- 
pressed in  equity  with  a  trust  for  the  payment 
of  partnership  debts,  and  because  of  such  fact 
it  is  disencumbered  of  dower  and  other  inberi-* 
table  interests.  Hence  it  is  said  the  partners 
may  convey  their  realty  for  partnership 
purposes  without  the  joinder  of  their  wivea; 
that,  upon  the  death  of  one  of  the  partners, 
his  interest  iu  such  realty  vests  in  the  survivor 
for  the  purposes  of  winding  up  the  partner- 
ship and  discharging  its  debts:  that  he  may 
convey  the  same  for  such  purposes  without  the 
joinder  of  the  heirs  or  legal  representatives  of 
the  deceased.  By  some  courts,  however,  it  is 
held  that  only  tbe  equitable  interest  of  the  de- 
ceased partner  passes  by  tbe  conveyance  of  the 
survivor,  but  that  an  action  will  lie  by  tbe  pur- 
chaser against  the  heirs  to  compel  the  convey- 
ance of  tbe  legal  title  still  remaining  In  them. 
It  is  not  necessary,  however,  ia  this  case»  to  do 
more  than  announce  our  adhesion  to  the  gen- 
eral doctrine  that  the  interest  of  a  deceased  part- 
ner in  the  partnership  real  estate  is,  for  the 
purposes  of  liquidating  the  partnership  busi- 
ness, to  be  treated  tbe  same  as  personal  prop- 
erty. If  a  conveyance  of  the  deceased  part- 
ner's interest  was  necessarv  in  this  case,  its 
equivalent  was  supplied  by  the  proceedings 
in  the  probate  court  approvine  the  settlement 
between  the  administratrix  and  the  surviving 
partner,  and  declaring  the  title  to  be  vested  in 
the  surviving  partner  for  the  purposes  of  his 
trust.  Our  conclusion,  therefore,  is  that  tbe 
full  title  to  tbe  real  property  in  question  is 
vested  in  the  plaintiff  by  Mr.  Larkin's  convey- 
ance to  him,  and  by  tbe  settlement  of  the  part- 
nership affairs  between  him  as  surviving  part- 
ner and  the  administratrix  of  tbe  deceased  part- 
ner, and  its  approval  by  the  probate  court 
upon  inquiry  into  the  same  after  notice  to  all 
tbe  interested  persons. 

The  judgment  of  the  court  below  teiU  thers- 
fore  be  ajirmed. 

All  the  Justices  concur. 


KENTUCKY  COURT  OP  APPEALS. 


D.  P.  WHITE,  Jr.,  Appt, 

V. 

J.     T.    WILSON'S    ADMINISTRATORS. 


(. 


.) 


1.  Stoekboldera  of  an  ineorporated 
elob  in  which  gambling  ie  carried  on.  from  tbe 
winnings  of  which  they  receive  some  interest. 


ITonL—As  to  tbe  personal  liabilitv  of  officers  of 
a  corporation  for  Its  torts  or  negligence,  see  Nan* 
nelly  v.  Southern  Iron  Co.  (Tenn.)  28  L.  B.  A.  481, 
andnofe. 

As  to  recovery  of  goods  sold  to  aid  gambling.  Me 
**<iU  to  Graves  v.  Johnson  (Mass.)  15  L.  R.  A.  896. 
»;  L.  R  A. 


however  small,  must  be  regarded  in  such  matter 
as  individuals. 
8*  A  member  of  a  club  wbo  ebares  in  a 
*'take-oat**  or  percentage  of  the  winnings  of 
gambling  which  the  club  receives  from  games 
played  in  i^,  and  in  which  he  to  some  extent  acts  as 
manager,  is  such  a  joint  wrongdoer  with  the  win- 
ner that  he  cannot  recover  on  a  note  for  money 
loaned  by  him  with  knowledge  that  it  was  to  be 
used  In  such  game. 

(January  9, 18QTJ 

APPLICATION  for   a  rehearlnir   after  re- 
versal of  a  judgment  of  the  Circuit  Court 
for  Graves  County  rejecting  peU^oer's  claim 

igitizedbyVjOOQlC 


108 


Kentucky  Court  of  Appeals. 


Ja9., 


in  a  proceeding  by  the  administrators  of  J.  T. 
Wilson,  deceased,  to  settle  his  estate.  Judg* 
ment  afflrmsd. 

The  facts  are  stated  in  tbe  opinion. 

The  original  decision  was  handed  down 
November  20,  1896. 

MfMn.  Burnett  A  Dallam  and  Saniiiel 
S.  Blita  for  appellant. 

Mewn,  Robbins  A  Thomasy  for  appel- 
lees: 

One  interested  in  the  "take-out,"  however 
small,  is  a  winner  in  the  sense  of  the  statute. 

TnpUii  V.  BeeVbach,  91  Ky.  80. 

By  being  a  winner  in  an;^  sense,  he  becomes 
A  Joint  wrongdoer  responsible  for  the  whole. 

CoUim  V.  Uerrdl,  2  Met.  (Ky.)  163. 

The  money  was  never  actually  handed  by 
appellant  to  Wilson  but  it  was  paid  to  the  use 
of  Wilson  by  appellant,  by  him  discharging  a 
debt  of  Wilson's  to  a  winner  from  Wilson. 
Can  it  be  said  that  the  law  will  raise  a  promise 
from  Wilson  to  appellant  to  remunerate  him 
for  discharging  an  illegal  obligation  of  Wilson, 
and  which  it  would  not  force  him  to  pay  in 
the  original  instance,  and  this,  too,  when  the 
party  paying  knew  the  facts? 

Du  Relle»  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  b^  J.  T.  Wilson's  ad- 
ministrators against  his  heirs  and  creditors  to 
settle  his  estate.  Among  the  claims  filed  with 
the  commissioner  was  a  note  in  favor  of  appel- 
lant for  $188.50,  and  an  account  in  his  favor 
for  $825,  aggregating  |468.50.  They  were 
proved  in  the  usual  form,  the  additional  wit- 
ness to  the  account  being  T.  H.  Glover.  Ex- 
ceptions were  filed  to  the  claims  upon  two 
grounds:  (1)  that  the  claims  were  all  for  money 
borrowed  from  appellant  for  the  purpose  of 
betting  on  and  playiog  at  a  game  of  cards 
called  "poker,"  which  purpose  and  use  of  said 
sums  were  known  to  appellant;  or  (2)  that  ap- 
pellant won  said  sums  from  Wilson  at  poker, 
and  that  one  or  tbe  other  of  said  grounds  was 
true,  but  appellees  did  not  know  wbich  ground 
was  true.  The  appellees  took  the  deposition 
of  the  appellant,  and  the  exceptions  were  sus- 
tained by  the  court  below.  Prom  the  judg- 
ment sustaining  the  exceptions,  this  appeal  is 
prosecuted. 

It  appears  that  the  money  was  lost  in  the 
Union  Club,  of  which  appellant  was  a  mem- 
ber, on  two  different  occasions,  and  in  games 
in  which  he  took  no  part  as  player.  Tbe 
sole  testimony  introduced  is  that  of  the  appel- 
lant himself,  taken  by  the  appellee,  and,  as 
was  to  be  expected,  he  was  a  most  reluctant 
witness  upon  many  points.  He  states  that  he 
paid  out  the  money  for  which  the  note  was 
given  less  than  three  years  before,  and  also  the 
mone^  claimed  in  the  account,  at  the  request 
of  Wilson,  to  different  parties  to  whom  Wilson 
had  lost  it  at  cards  at  the  Union  Club;  that  he 
waited  on  the  gentlemen  engaged  in  the  games 
at  various  times,  but  did  not  manage  the 
game  more  than  other  members  of  the  club; 
that  there  was  a  "take  out"  in  the  game  played 
at  the  club,  in  proportion  to  tbe  value  of  tbe 
hands  held— that  is  to  say,  so  much  for  "jack- 
pots." BO  much  for  **two  pairs."  so  much  for 
"fours,"  etc.;  the  amount  of  the  take  out  being 
taken,  as  the  game  progressed,  from  the 
87  L.R.  A. 


amount  won  on  any  hand  above  a  certain  value, 
and  out  of  this  take-out  was  defrayed  the  ex- 
pense of  the  meals,  drinks,  and  cigars,  that  it 
all  went  into  a  fund,  and  went  to  the  credit  of 
the  club,  if  there  was  any  surplus;  that  this 
taking  out  was  done  by  any  member  of  the 
club  who  happened  to  be  convenient;  that 
sometimes,  if  there  was  any  money  left  there, 
appellant  took  charge  of  it,  and  sometimes  tbe 
colored  boy,  Dave  Evrus,  who  waited  on  the 
club  members  and  visitors  for  what  they  might 
choose  to  give  him;  that  he  could  not  say,  from 
recollection,  who  were  the  parties  to  whom  be 
paid  tiie  money  at  Wilson's  request,  and  did 
not  know  that  be  could  name  one  man  to  whoni 
he  paid  money  for  Wilson.  According  to  ap- 
pellant's statement,  the  game  was  running  con- 
tinuously at  that  time.  There  was  a  dinine 
room  for  the  exclusive  use  of  members  and 
friends  invited  there  by  members,  and  the 
meals  were  furnished  from  the  hotel  below, 
charged  to  the  club,  and  paid  out  of  the  uke- 
out.  Appellant,  on  a  number  of  occasions, 
paid  Mr.  Seelbach  bis  accounts  for  room  rent, 
eatables,  etc.,  but  declines  to  give  the  name  of 
any  other  member  who  did  so.  He  states  that 
Dave  Evans  did  so  at  times,  but  it  is  obvious 
that  the  payments  by  the  colored  steward  must 
have  been  made  under  direction  Books  were 
kept  at  the  club  showing  the  indebtedness  of 
those  who  obtained  checks  or  counters  on 
credit.  The  book  from  wbich  the  account  was 
taken  was  kept  there,  but  is  not  produced,  and 
appellant  professes  Ignorance  of  itB  where- 
abouts. When  asked  if  he  had  any  interest 
whatever  in  the  take-out,  he  says,  ''not  per- 
sonally, any  more  than  any  other  member  of 
tbe  club.  I  suppose  I  got  mv  part,  in  eating, 
drinking,  and  smoking."  The  only  evidence 
as  to  the  time  of  the  request  by  Wilson  to  pay. 
and  the  time  tbe  payments  were  made,  is  that 
of  appellant,  who  states  that  it  was.  in  both 
instances,  after  the  losses  had  been  incurred. 
Appellant  takes  occasion  to  state,  once  or  twice, 
that  the  club  was  incorporated. 

We  are  bound,  from  the  evidence,  to  con- 
clude that  all  the  payments  were  made  at  Wil- 
son's request,  and  for  his  benefit,  after  tbe 
losses  were  incurred.  Numerous  cases  have 
been  cited  for  appellant  to  the  effect  that  in 
cases  in  which  money  has  been  advanced  to 
pay  losses  at  cards,  after  the  losses  had  been 
incurred,  the  money  is  recoverable.  But  we 
think  there  is  a  marked  distinction  between 
those  cases  and  the  case  at  bar.  Whether  the 
Union  Club  was  a  corporation  or  not  (and  there 
is  no  competent  evidence  in  this  case  that  it 
was),  the  fact  remains  that  appellant  was,  to 
some  extent,  at  least,  managing  it,  and  for  his 
own  profit,  which  was  to  come  out  of  the  "take- 
out." This  he  received  either  as  a  partner  or 
stockholder,  and  for  the  purposes  of  this  opin- 
ion it  makes  no  difference,  for  the  law  does 
not  permit  corporations  to  be  formed  to  carry 
on  gaming,  and  as  soon  as  tbe  corporation,  if 
any  there  was,  was  used  for  that  purpose,  the 
stockholders  so  usini?  it  ceased  to  act  as  stock- 
holders, and  acted  individually  and  for  them- 
selves. In  this  view,  there  can  be  no  doubt  of 
appellant's  interest  in  the  take-out.  As  was 
well  said  by  Judge  Bowden  in  Tripfett  v.  Seel- 
bach, 11  B^.  L.  Rep.  288:  ''As  each  winning 
hand  is  played  the  manager  is  there,  claiming 
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taking  bis  share  of  what  is  won  by  that  hand. 
The  Domioal  winner— he  who  actually  plays 
the  band— has  no  right  to  take  as  his  own  all 
(bat  his  hand  won;  there,  as  it  lies,  it  belongs 
iointly  to  him  and  to  the  manager;  the  latter 
has  as  much  right  to  his  share,  called  a  Hake- 
out.'  as  the  player  has  to  the  residue.  Thus 
be  who  plays  the  winning  hand  wins  for  him- 
self and  the  manager.  It  is  the  most  effective 
of  all  Joint  enterprises;  the  manager  is  always 
tbe  partner  of  the  winner.  .  .  .  What  is  the 
difference  in  principle  between  such  a  scheme 
and  one  in  which  the  manager  arranges  with 
one  player  onlv  for  a  percentage  of  his  win- 
nings? His  right  in  either  case  is  to  the 
winnings,  as  such;  it  Is  in  them  that  he  has  an 
interest.  Neither  in  the  one  case  nor  in  the 
other  can  it  be  material  to  inquire  what  in- 
duces the  player  to  agree  to  such  a  participa- 
tion in  the  amount  won.  If  the  manager 
should  furnish  the  money  to  be  used  in  the 

rme  that  would  be  the  induciuj?  fact.     Why 
it  not  so,  if  he  furnishes  gilded  parlors, 
sumptuous  meals,  and  sparkling  wines?    The 


question  is  not  as  to  what  moves  the  player  to 
consent  that  the  manager  shall  be  a  participant 
with  him  in  what  he  wins,  the  fact  of  partici- 
pation is  alone  important."  In  our  Judgment, 
appellant  was  a  Joint  wrongdoer  with  the  win- 
ners from  Wilson,  in  that  he  had  an  interest  in 
the  winnings,  no  matter  how  small.  Under 
the  principles  laid  down  in  the  case  cited 
above,  and  in  the  same  case  when  decided  in 
this  court,  if  Wilson  had  paid  his  losses  at  the 
time  they  were  incurred  to  the  various  win- 
ners, he  might  have  recovered  them  from 
White.  Said  Judge  Bennett  in  the  same  case 
in  this  court  (91  Ey.  88):  '*It  is  not  the 
extent  but  the  community  of  interest  thai 
makes  wrongdoers  responsible  for  the  whole 
wrong.  If  each  is  to  receive  a  certain  amount 
of  tbe  result  of  the  unlawful  enterprise,  this 
gives  them  such  a  community  of  interest  as  to 
render  each  responsible  for  the  whole  amount 
received." 

Ttie  judgment  of  the  lower  court  U  therefore. 
d'fflrfned. 


MINNESOTA  SUPREME  COURT. 


George  WILLIAMS,  Beept,^ 

GREAT   NORTHERN   RAILWAY   COM- 
PANT,  Appt 
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*1.  Whe&erer  bodily  «iiireriii|c  im  mato- 
rtal  to  be  jiroTod,  oxpressioiis  or  eom- 
plalnte*  mm/de  mH  the  time,  which  are  the 
nataral  and  tnstinotive  manifestations  of  pain 
and  Boffertn^,  are  competent  evidence  as  part  of 
the  rta  geetc^  and  inay  be  testified  to  and  deeoril)ed 
by  may  person  in  whose  presence  they  were 
uttered.  Distinotioo  noted  between  such  com- 
plaints and  tbe  mere  narration  of  past  symptoms 
or  simple  descriptive  statements,  which  furnish 
DO  evideoce  of  tbe  existence  of  sufleriog  except 
the  assertion  of  tbe  party. 

8.  Former  deetaioiui  of  this  court  on' the 
HueaUou  when  the  atatemente  and  rep- 
retsentationsi  of  a  sick  person  to  his  medi- 
cal actendant,  for  tbe  purposes  of  treatment,  as  to 
the  nature,  symptoms,  and  effects  of  his  injury 
or  malady,  are  admissible  as  original  evideoce  in 
bis  own  favor,  considered  and  construed  as  not 
goinff  further  than  to  decide  that  they  are  admis- 
sible when  they  relate  to  existing  pain  or  other 
symptoms  from  wblcb  the  patient  is  suffering  at 
tbe  time.  Held,  that,  even  if  this  rule  should  be 
adhered  to,  it  should  not  be  extended  so  as  to 
apply  to  descriptions  of  past  symptoms  or  to  state- 
menu  baaed  on  past  experience. 

8.  A  statement  bjr  a  party  to  his  physip 
elaa  that  he  has  lost  bis  sexual  powers  is  not 
admlSBlble  as  original  evidence  in  bis  own  favor, 
being  mere  hearsay. 

4«  On  the  eross-ezamlnation  of  a  wlt- 

«Headnotes  by  Mixohsll,  J. 

KocB.— For  some  authority  on  the' admissibility 
of  declarations  of  pain  and  suffering,  see  also  Ben- 
nett V.  Northern  P.  &  Go.  (N.  D.)  18  L.  R.  A.  405, 
endnote. 
87L.R.  A. 


ness  testifying  as  an  expert,  ooansel  may  t>a 
permitted,  for  tbe  purpose  of  testing  his  skill  and 
accuracy,  to  ask  him  hypothetical  questions,  per- 
tinent to  the  inquiry,  assuming  facts  having  no 
foundation  in  the  evidence. 

(April  M,  18070 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Ramsey  County  over- 
ruling motion  for  new  trial  after  verdict  in 
favor  of  plaintiff  in  an  action  brouj^ht  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
Becened. 

The  facts  are  stated  in  the  opinion. 

Meure,  C.  Wellin^^n  and  M.  D.  Oro- 
▼ert  for  appellant: 

This  verdict  is  not  the  result  of  a  fair  and 
candid  examination  of  the  evidence  in  this 
case,  but  arises  through  the  prejudice  of  a  jury 
too  liable  to  be  excited  toward  a  defendant 
corporation  in  actions  of  this  kind. 

AteMson,  T.  A  8.  F,  R.  Go.  v.  DwelU,  44 
Kan.  894;  Bteinhucfiel  v.  Wright,  43  Kan.  807; 
Qulf  G.  iSb  8.  F.  R.  Go.  v.  Oon,  69  Tex.  780; 
Beliv,  Morse,  48  Kan.  fJOl;  NunnaUy  v.  Talia- 
fero,  82  Tex.  286;  Miseouri,  K.  db  T.  R  Go.  v. 
Perry,  8  Tex.  Civ.  App.  78;  Brunemck  Light 
db  W.  Go,  v.  Oale,  91  Ga.  813;  Unfried  v.  BalU- 
more  dh  0.  R.  Go.  84  W.  Va.  260. 

Before  parties  to  actions  were  permitted  to 
testify  in  their  own  behalf  evidence  of  com- 
plaints of  pain  or  present  suffering  made  to 
others  was  admitted  on  the  grouncT  of  neces- 
sity. The  person  who  was  suffering  could  not 
testify  as  to  his  feelings  and  svmptoms,  and  to 
exclude  such  evidence  would  have  in  effect 
prevented  a  fair  presentatftin  of  the  case  to  the 
court.  It  was  the  best  evidence  that  could  be 
produced  under  the  rule  then  in  force.  It 
was,  therefore,  made  an  exceptioirfd  the^u^ll. 
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rule  forbidding  the  proof  of  statements  made 
to  others  out  of  court. 
The  necessity  for  the  existence  of  this  rule 

Firkins  V.  CJUeago  0.  W,  R,  Co.  61  Minn. 
81;  Boche  v.  Brooklyn  City  A  N,  R.  Co.  106 
K.  Y.  294.  69  Am.  Rep.  606;  Kennedy  v.  Rock- 
egter  City  &  B,  R,  Co.  180  N.  Y.  664;  Atlania 
Street  R.  Co.  v.  Walker,  98  Ga.  462. 

There  is  no  evidence  of  the  condition  of  his 
sexual  functions  before  the  injury.  The  extent 
of  that  loss  is  left  undetermined,  and  to  be 
inferred  alone  from  the  statements  of  Rutledge 
that  the  plaintiff  had  declared  to  him  that  he 
had  no  ability  to  perform  sexual  functions 
properly,  satisfactorily. 

The  conyersation  in  which  this  statement 
was  made  must  have  occurred  at  least  seven 
months  after  the  accident.  These  statements 
did  not  relate  to  a  scream,  an  exclamation,  or 
groan,  or  any  manifestation  of  pain  or  suffer- 
ing; it  was  not  a  complaint  of  pain  or  distress. 
It  was  a  statement  of  an  alleged  abstract  physi- 
cal condition. 

Darideon  v.  CorneU,  182  N.  Y.  228;  Grand 
Rapids  A  LR.  Co.  v.  Huntley,  88  Mich.  537, 
81  Am.  Rep.  821;  Jones  v.  Portland,  88  Mich. 
598,  16  L.  R  A.  487;  Brvsch  v.  St.  Paul  City 
R.  Co.  52  Minn.  612;  Cooper  v.  SI.  Paul 
City  R.  Co.  64  Minn.  879. 

This  loss  of  sexual  power  is  as  definite  and 
distinct  an  injury  as  the  loss  of  eye-sight,  the 
loss  of  power  of  the  right  arm,  or  the  loss  of 
the  use  of  a  leg,  and  where  the  plaintiff  has 
definitely  and  particularly  set  forth  the  injuries 
complained  of,  the  rule  is  that  he  shall  be  held 
to  the  proof  of  these  specified  injuries  and  can- 
not step  beyond  them,  as  the  defendant  is  not 
expected  to  meet  the  claim  for  other  and  dis- 
tinct injuries  thah  those  set  forth  in  the  com- 
plaint. 

Qulf,  a  A  8.  F.  R  Co.  V.  Warliek  (Ind. 
Terr.)  4  Am  &  Eng.  R.  Cas.  N.  S.  32. 

Messrs.  Bri^g^s  &  Countryman*  for  re- 
spondent: 

The  answer,  "He  complains  of  headache,"  is 
but  a  natural  expression  on  his  part  of  pain 
which,  under  the  rule  laid  down  in  Johnson  v. 
.Northern  P.  R.  Co.  47  Minn.  480,  can  be  testi- 
fied to  by  non- expert  witnesses. 

Firkins  v.  Chicago  O.  W,  R.  Co.  61  Minn. 
81;  Mayor.  Wright,  68  Mich.  82;  Harris  v. 
Detroit  City  R  Co.  76  Mich.  227;  Will  v.  Men- 
don  (Mich.)  2  Dei.  L.  N.  889. 

Dr.  Rutledge's  testimony  was  original  evi- 
dence and  admissible. 

Jones  V.  Chicago,  St.  P.  M.  d  0.  R  Co.  43 
Minn.  281;  Johnson  v.  Northern  P.  R.  Co.  47 
Minn.  481;  Bruseh  v.  St.  Paul  City  R.  Co. 
62  Minn.  618;  Coopers.  St.  Paul  City  R.  Co.  54 
Minn.  379;  Firkins  v.  Chicago  O.  W.  R.  Co.  61 
Minn.  81;  Mayo  v.  Wright,  63  Mich.  32;  Fay 
v.  Harlan,  128  Mass.  244.  35  Am.  Rep.  872; 
Fleming  v.  Springfield,  154  Mass.  520. 

When  attended  by  a  physician  for  the  pur- 
pose of  treatment  there  is  a  strong  inducement 
for  the  patient  to  speak  truly  of  his  pains  and 
sufferings  while  it  may  be  otherwise  when 
me<iicalTy  examined  for  the  purpose  of  creating 
evidence  in  bis  own  behalf.  It  is  therefore 
that  the  weight  of  judicial  authority  is  to  the 
effect  that  tbe  statements  expressive  of  their 
present  condition  (not  pain  alone)  are  permitted 
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to  be  given  as  evidence  only  when  made  to  a 
physician  for  the  purposes  of  treatment  by 
him. 

Davidson  v.  CorneU,  182  N.  Y.  286;  Eai4at 
V.  Van  Buren,  83  Mich.  49,  20  Am.  Rep.  668; 
Johnson  Y.  McKee,  27  Mich.  471. 

An  erroneous  rejection  or  admission  of  evi* 
dence,  if  not  prejudicial,  will  be  disregarded. 

Laib  V.  Brandenburg,  84  Minn.  868;  Keller  y. 
Oilman,  93  Wis.  9,  Larson  y.  Lombard  Invest. 
Co.  61  Minn.  146. 

Where  evidence  is  objected  to  on  certain 
specified  grounds,  no  other  ground  can  be 
considered  on  appeal. 

Triggs  v.  Jones,  46  Minn.  277;  McDonald  ▼. 
Peacock,  87  Minn.  612:  Gilbert  v.  Thompson, 
14  Minn.  644;  Peterson  v.  Mille  Lacs  Lumber 
Co.  61  Minn.  90;  Ripon  v.  Bittfl,  80  Wis.  614. 

A  party  objecting  to  the  introduction  of  evi- 
dence must  state  his  point  so  definitely  that 
the  court  may  intelligently  rule  upon  it,  and 
the  opposite  party  may,  if  the  case  will  admit 
of  it,  remove  the  objection  by  other  evidence. 

Gilbert  v.  Thompson,  14  Minn.  644;  Cannady 
V.  Lynch,  27  Minn.  489;  King  v.  NichoU  d:  S. 
Co.  68  Minn.  466. 

On  the  cross-examination  of  a  witness  testi- 
fying as  an  expert,  counsel  may  be  permitted, 
for  tbe  purpose  of  testing  the  skill  and  accur- 
acy of  the  witness,  to  ask  him  hypothetical 
?|uestions  pertinent  to  tbe  inquiry  whether  the 
acts  assumed  in  such  questions  have  been  tes- 
tified to  by  witnesses  or  not. 

Rogers,  Expert  Testimony,  2d  ed.  §  88;  DU* 
leber  v.  Home  L.  Ins.  Co.  87  N.  Y.  79;  PeopU 
V.  Augsbury,  97  N.  Y.  601;  L^misttUe,  JV:  A. 
db  C.  R.  Co.  Y.  Faltey,  104  Ind.  409;  Geisen- 
dorffY.  Eagles,  106  Ind.  88;  Peoj^e  v.  Sutton^ 
78  Cal.  248. 

However  much  counsel  or  the  court  may 
differ  in  opinion  from  the  jury  about  whether 
that  amount  is  excessive  or  not,  however  de- 
cided that  difference  may  be,  yet  the  verdict 
cannot  be  disturbed. 

St.  Martin  v.  Desnoyer,  1  Minn.  161,  61  Am. 
Dec.  494;  Pratt  v.  Pioneer  Press  Co.  82  Minn. 
221:  Beaulieu  v.  Parsons.  2  Minn.  48;  16  Am. 
&  Eng.  Enc.  Law,  p.  6b6. 

Mitchell*  J.,  delivered  the  opinion  of  tha 
court: 

The  plaintiff  brought  this  action  to  recover 
$50,000  damages  for  personal  injuries  received 
on  September  11,  1895,  from  a  collision  of  two 
of  defendant's  trains,  on  one  of  which  he  was 
at  the  time  employed  as  United  States  mail 
agent.  The  defendant  admitted  its  liability 
in  some  amount,  but  joined  issue  as  to  the 
amount  of  tbe  damages  which  plaintiff  was 
entitled  to  recover.  This  was  the  only  issue 
in  tbe  case.  Tbe  trial  resulted  in  a  verdict  in 
favor  of  the  plaintiff  for  $20,000.  The  rec- 
ord and  assifl:nment6  of  error  present  but  two 
questions:  First,  whether  the  court  erred  in 
admitting  in  evidence,  in  favor  of  the  plaintiff, 
certain  complaints  and  statements  made  by  him 
to  third  parties,  descriptive  of  his  pain  and  suf- 
fering, and  of  the  effect  and  symptoms  of  his 
injuries;  second,  whether  the  damages  awarded 
were  excessive. 

1.  After  the  accident,  plaintiff  was  taken  out 
of  the  wreck,  and  brought  down  to  a  hospital 
in  St.  Paul,  where  he  remained  for  six  weeks. 
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when  be  was  carried  to  hb  own  house  in  the 
city.  The  case  was  tried  in  May,  1896.  The 
plaintiff*  as  a  witness  on  his  own  behalf,  tes- 
tified as  to  bis  injuries  and  their  symptoms,  but 
made  no  meniioo  of  any  loss  or  impairment  of 
bis  sexual  functions.  His  wife,  who  was  in 
attendance  upon  him  both  in  the  hospital,  and 
Afterwards,  was  called  as  a  witness  in  his  be* 
fcalf ,  and  testified  without  objection  to  his  con- 
dition and  his  complaints  of  pain  and  suffering 
while  in  the  hospital.  She  was  then  asked, 
"What  pains  does  Mr.  Williams  complain  of 
and  has  he  complained  of  since  he  left  the 
hospital?"  Counsel  for  defendant  said,  "I  ob- 
ject to  specific  complaints  made  after  Mr. 
Williams  left  the  hospital,  as  incompetent." 
The  court  overruled  the  objection,  and  the  wit- 
ness answered,  '*He  complains  of  headache." 
Then  followed  these  questions  and  answers,  to 
which  no  further  obj^tion  was  interposed: 

Q.  How  long  has  he  complained  of  head- 
•chef 

A.  Well,  be  complained  some  when  he  first 
came  out  of  the  hospital.  He  complains  more 
now  than  he  did  then. 

Q,  How  much  more. 

A.  Well,  a  great  deal  more. 

Q.  What  other  complaints  has  he  made? 

A.  Complaints  that  he  is  dizzy.  He  said  his 
bead  swims. 

Dr.  Rutledge,  a  physician  and  surgeon  of 
Grand  Forks,  was  then  called  as  a  witness  for 
the  plaintiff,  who  testified,  in  substance,  that 
he  got  here  the  next  night  after  the  accident. 
SLiid  remained  in  almost  constant  attendance 
upon  plaintiff  at  the  hospital  until  the  20th 
of  September:  that  he  had  known  him  inti- 
mately since  1882;  that  he  had  been  his  pby- 
rician  and  medical  advisor  almost  ever  since  he 
had  known  him.  whenever  he  was  near  enough 
to  reach  him.  He  then  testified  as  to  all  the 
objective  symptoms  of  plaintiff's  injuries  while 
be  was  in  attendance  upon  him.  Whether  the 
witness  had  treated  the  plaintiff  after  the  20th 
of  September  did  not  then  appear.  The  ex- 
amination of  the  witness  by  plaintiff's  counsel 
tben  proceeded  as  follows: 

Q.  During  the  time  you  have  been  treating 
Ifr.  Williams  since  the  accident,  what  com- 
plaints has  he  made  to  you? 

Mr.  Wellington:  Well,  now  this,  of  course, 
relates  to  expressions  of  pain  incident  to  the 
injury. 

Q.  What  complaints  of  pain  did  Mr.  Will- 
iaflu  make  to  you? 

A.  He  has  made  the  same  complaints  in  re- 
gard to  his  head,  in  regard  to  his  leg,  and  in 
regard  to  his  lack  of  appetite  and  taste,  that 
bas  been  mentioned  before.  He  has  also  com- 
plained of  his  leas— partial  loss—of  sexual 
functions,  appetites;  inability  to  perform  sex- 
ual functions  properly,  satisfactorilv. 

Mr.  Wellington:  1  move  to  strike  out  that 
last  answer,  in  regard  to  that  portion  of  it,  for 
the  reason  that  there  is  no  such  issue  made 
here,  and  irrelevant  under  the  pleadings,  and 
no  complaint  made  by  the  plaintiff  himself. 

The  Court:  What  portion  is  it? 

Mr.  Wellington:    That  portion  in  regard  to 
bis  aexaal  fascCioiis,  etc 
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The  Court:  Your  objection  is  that  it  is  not 
specially  pleaded? 

Mr.  Wellington:  That  it  ia  irrelevant, 
that  it  is  not  specially  pleaded,  that  the  plain- 
tiff has  not  te^tified  anvtbing  in  regard  to  that, 
and  that  it  would  be  simply  estabpshing  it  by 
a  complaint  made  outside  of  court. 

The  Court:  I  think  I  will  let  it  stand. 
(Exception  by  defendant) : 

It  subsequentlv  appeared  from  tne  cross- 
examination  of  this  witness  that  he  had  not 
seen  the  plaintiff  after  the  20th  of  fc^eptember 
until  the  following  April,  when  be  visted  the 
witness  in  Qrand  Forks:  and  it  does  not  ap- 
pear whether  or  not  he  treated  the  plaintiff  at 
that  time.  Hence,  after  what  was  developed 
by  this  cross  examination,  it  was  at  least  left 
in  doubt  whetber  the  complaints  of  plaintiff 
testified  to  b^r  the  witness  were  not  made  at  the 
time  of  the  visit  to  Grand  Forks,  in  April,  and 
as  to  whether  they  were  made  for  the  purpose 
of  medical  treatment;  or  upon  an  examination' 
bv  the  doctor  for  the  purpose  of  qualifying 
himself  to  give  an  expert  opinion  in  the  pend- 
ing case.  But  the  correctness  of  the  ruling  of 
the  court  must  be  determined  by  the  state  of 
the  record  as  it  stood  at  the  time  the  ruling  was 
made.  Defendant's  counsel  made  no  further 
motion  to  strike  out  any  part  of  the  witness's 
testimony.  The  witness,  after  testifying  to 
the  objective  symptoms  of  plaintiff's  *in Juries 
as  he  observed  them,  and  to  the  subjective 
symptoms  as  stated  to  him  by  the  plain- 
tiff, was  dismissed,  without  giving,  or  be- 
ing asked  to  give,  any  expert  opinion,  based 
on  these  symptoms,  as  to  the  cause,  nature,  or 
permanency  of  plaintiff's  injuries.  All  of  the 
subjective  symptoms  testified  to  by  the  witness 
were  the  same,  or  of  the  same  general  nature, 
as  those  testified  to  by  the  plaintiff,  except  that 
of  the  impairment  of  his  sexual  functions. 

Dr.  Penny,  of  St.  Paul,  a  physician  and  sur- 
geon, was  then  called  as  a  witness  for  the  plain- 
tiff. He  had  been  treating  the  plaintiff  as  his 
medical  attendant  from  the  time  of  the  in- 
jury down  to  the  trial,  and  testified,  without 
objection,  not  only  to  the  objective  symptoms 
of  plaintiff's  maladies,  but  also  to  the  com- 
plaints of  pain  and  suffering  made  to  him  by 
the  plaintiff  during  the  entire  time  of  this  treat- 
ment. All  of  these  subjective  symptoms  were 
of  the  same  general  nature  as  those  testified  to 
by  the  plaintiff.  The  examination  of  the  wit- 
ness by  the  plaintiff's  counsel  then  proceeded 
as  follows: 

Q.  Doctor,  what  complaint  has  Mr.  Will- 
iams made  to  you,  in  the  course  of  your  treat- 
ment of  him,  with  reference  to  his  sexual 
powers? 

Mr.  Wellington :  I  think  that  was  gone  over 
once,  wasn't  it?  I  object  to  it  anyway,  as  in- 
competent and  irrelevant  under  the  issues,  for 
the  reason  that  there  is  no  direct  evidence  upon 
that  subject. 

The  Court:  I  thought  he  had  been  exam- 
ined quite  closely  in  regard  to  it. 

Mr.  Briggs:  It  was  Dr.  Rutledge.  Dr. 
Penny  hasn't  said  anything  about  that;  it  was 
Dr.  Rutledge. 

Mr.  Wellington:    I  think  that  is  right. 

The  Court:    Well,  I  am  inclined^  to  think  it 

^  —  21C 
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Is  proper  to  show  wbat  complaints  the  plain- 
tiir  made  to  his  atteDdlDg  pbysicians  of  his 
condition  and  symptoms  at  that  time,  upon 
"Which  the  physician  prescribed  for  him.  I 
think  I  will  allow  the  testimony.  (Exception 
by  defendsjit.) 

J.  He  claimed  that  they  were  entirely  lost. 

Q.  In  what  respect— what  manner? 

Mr.  Wellington:  Same  objections  to  this 
question.  (Objection  overruled.  Exception 
by  defendant.) 

A,  Inability  to  perform  the  act. 

Q.  Any  desire? 

A.  Very  little,  if  any. 

Mr.  Wellington:    Same  objections. 

2.  The  question  as  to  the  circumstances  un- 
der which  expressions  or  declarations  of  pain 
and  suffering  are  admi^^sible  in  evidence  in  be- 
half of  the  person  making  them  is  one  of  much 
importance,  especially  in  view  of  the  rapid 
growth  of  personal  injury  suits,  and  the  in- 
creased frequency  with  which  pbysicians  are 
called  as  expert  witnesses.  At  the  outset  it  is 
necessary  to  note  the  distinction,  often  over- 
looked, between  descriptive  statements  of  pain, 
or  other  subjective  symptoms  of  a  malady 
which  furnish  no  intrinsic  evidence  of  their  ex- 
istence, and  those  exclamations  or  complaints 
which  are  the  spontaneous  manifestations  of 
distress,  and  which  naturally  and  instinctively 
accompany  and  furnish  evidence  of  existing 
suffering.  Exclamations  and  expressions  of 
the  latter  kind  are  the  natural  language  of 
pain;  and,  whenever  its  existence  at  any  par- 
ticular time  is  a  relevant  fact,  such  manifesta- 
tions of  it  are  always  admissible  as  original  evi- 
denoe,  under  the  ordinary  application  of  the 
rule  of  rea  gesta.  They  are  in  the  nature  of 
verbal  acts,  and  may  always  be  testified  to  and 
described  by  anv  person  in  whose  presence 
they  were  uttered.  We  take  it  that  it  is  ex- 
pressions of  this  nature  to  which  Mr.  Greenleaf 
refers  when  he  says:  "Wherever  the  bodily 
or  mental  feelings  of  an  individual  are  material 
to  be  proved,  the  usual  expressions  of  such 
feelingis,  made  at  the  time  in  question,  are  also 
original  evidence.  If  they  were  the  natural 
language  of  the  affection,  whether  of  body  or 
mind,  tney  furnish  satisfactory  evidence,  and 
often  the  only  proof  of  its  existence.  And 
whether  they  were  real  or  feigned  is  for  the 
Jury  to  determine."  1  Greenl.  Ev.  §  103.  It 
n»y  not  always  be  easy  to  draw  the  line  be- 
tween such  complaints  orex])ression8  and  mere 
descriptive  statements,  but  the  authorities  all 
recognize  and  make  the  distinction,  which  is 
one  that  accords  with  the  experience  and  ob- 
servation of  everyone.  Hngenlocher  v.  Coney 
l8land  d  B.  R,  Oo.  90  N.  Y.  137:  Boche  v. 
Brooklyn  City  A  N,  R.  Oo.  105  N.  Y.  294,  59 
Am.  Rep.  606. 

The  question  when,  if  ever,  mere  descriptive 
statements  of  pain  or  other  subjective  symp- 
toms of  malady  are  admissible  in  evidence,  is 
one  of  more  doubt  and  difficulty.  In  the  latter 
part  of  the  section  just  cited,  Mr.  Greenleaf 
says:  "So.  also,  the  representation  by  a  sick 
person  of  the  nature,  symptoms,  and  effects  of 
the  malady  under  which  he  is  laboring  at  the 
time,  are  received  as  original  evidence.  If 
made  to  a  medical  attendant,  they  are  of 
greater  weight  as  evidence;  but,  if  made  to  anv 
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other  person,  they  are  not  on  that  account  re- 
jected." This  cannot  be  sustained  under  the 
rule  of  res  ge$ta.  It  is  therefore  clearly  an  ex- 
ception to  the  rule  excluding  hearsay  evidence. 
Various  reasons  have  been  advanced  for  mak- 
ing the  exception.  One  is  that  as  the  opinioa 
of  a  surgeon  or  physician  as  to  the  condition 
and  symptoms  of  his  patient  and  the  causes 
and  nature  of  his  malady  is  clearly  competent, 
as  coming  from  an  expert,  and  as  this  opinion 
must  necessarily  be  formed  in  part  on  the  state- 
ment of  his  patient  as  to  subjective  symptoms, 
it  would  be  unreasonable  to  receive  the  opin- 
ion, and  exclude  the  reasons  or  grounds  on 
which  it  was  founded.  This  is  all  true,  but  it 
furnishes  no  ground  for  permitting  a  phy- 
sician, any  more  than  any  other  expert,  to  give 
an  opinion  founded  on  hearsay  evidence. 
When  evidence  has  been  introduced  on  the 
trial  tending  to  prove  that  certain  symptoms  in 
fact  existed,  it  i?,  of  course,  competent  to  show 
that  their  existence  was  communicated  to  the 
physician  for  the  purpose  of  showing  all  the 
grounds  upon  which  he  based  his  opinion. 
Another  reason  sometimes  advanced  is  that 
where  statements  are  made  by  a  patient  to  his 
medical  attendant,  with  a  view  to  be  acted  on 
in  a  matter  of  such  grave  personal  concern- 
ment to  the  patient,  he  has  a  strong  and  direct 
interest  to  adhere  to  the  truth.  This  may  fo 
to  the  weight  of  the  evidence,  but  not  to  its 
competency.  Moreover,  these  reasons  are  not 
as  broad  as  the  rule.  A  third  reason,  and 
probably  the  principal  one,  for  making  the  ex- 
ception, was  founded  on  the  supposed  necessi- 
ties of  the  case,  to  wit,  that  symptoms  of  a 
malady  are  usually  in  part  subjective,  which 
can  only  be  ascertained  from  the  statements  of 
the  patient  himself;  and,  as  he  could  not  tes- 
tify in  his  own  behalf,  the  only  way  in  which 
these  symptoms  could  be  proved  was  by  evi- 
dence of  bis  complaints  to  others. 

Abuses  resulting  from  receiving  in  evidence 
simple  descriptive  statements  of  pain  and  suf- 
fering, or  other  symptoms  and  enects  of  an  in- 
jury or  maladv,  and  the  fact  that  the  necessity 
for  their  admission  has  been  mainly  removed 
by  statutes  making  pailies  competent  witnesses 
in  their  own  behalf,  have  led  to  a  re-examina- 
tion and  material  limitation  of  the  former  rule. 
According  to  the  great  weight  of  modem  au- 
thorities, the  mere  descriptive  statements  of  a 
sick  or  injured  person  as  to  the  symptoms  and 
effects  of  his  malady  are  only  admissible  under 
the  following  circumstances:  ]5Hrst.  Tbey 
must  have  been  made  to  a  medical  attendant 
for  the  purpcises  of  medical  treatment.  Sec- 
ond. They  must  relate  to  existing  pain  or  other 
symptoms  from  which  the  patient  is  suffering 
at  the  time,  and  must  not  relate  to  past  trans- 
actions or  symptoms,  however  closely  related 
to  the  present  sickness.  This  was  probably 
always  the  rule,  but  the  courts  are  now  dis- 
posed to  apply  it  more  strictly  than  formerly. 
Third.  Such  statements  are'  only  admissible 
when  the  medical  attendant  is  called  upon  to 
give  an  expert  opinion  based  in  part  upon  them. 
He  cannot  merely  testify  to  the  statements,  and  ' 
then  stop.  In  the  absence  of  any  expert  opin- 
ion based  on  tbe  statements,  they  stand  on  the 
same  footing  as  if  made  to  a  nonexpert  witness. 
We  find  no  case  which  expressly  and  directlv 
announces  this  proposition  y<but  we  think  it  if 
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eleailT  implied,  and  logically  follows,  from  tbe 
fact  that  such  statements  are  held  to  be -admis- 
sible odIt  when  made  to  a  person  of  scientific 
medical  knowledge.  Moreover,  there  is  a  prac- 
tical reason  for  such  a  rule.  A  physician  has 
both  the  ability  and  opportunity  of  observing 
and  ascertaining  whether  the  patient's  state- 
ments of  subjective  fymptoms  correspond  with 
the  objective  symptoms,  and  hence  of  forming 
a  fairly  accurate  opinion  as  to  whether  such 
statements  are  true  or  false;  and,  when  he 
comes  to  give  his  expert  opinion,  presumably 
lie  will  ba^  it  on  such  statements  only  so  far 
as  he  believed  them  to  be  true.  He  might 
truthfully  and  safely  testify  that  the  patient 
made  certain  statements  to  him,  and  yet  be  un- 
willing to  venture  an  opinion  that  they  were 
true,  or.  if  true,  that  such  symptoms  were 
caused  by  or  in  any  way  connected  with  the 
injury  complained  of. 

So  far  as  we  can  discover,  this  is  as  far  as 
anv  of  the  courts  have  ever  gone  in  modifying 
or  limiting  the  former  rule  on  this  subject,  even 
in  jurisdictions  where  parties  are  competent 
witnesses  in  their  own  behalf.  Some  of  these 
limitations  are  perhsps  illogical  and  inconsist- 
ent on  principle  with  tbe  retention  of  any  part 
of  the  old  rule.  Strong  reasons  can  be  urged 
in  favor  of  wiping  out  the  rule  altogether,  and 
putting  statements  to  medical  attendants  on  the 
same  footing  as  those  made  to  anyone  else,  and 
holding  them  competent  only  when  admissible 
under  the  ordinary  application  of  the  rule  of 
ret  gt^tm,  and  thus  place  the  whole  subject  un- 
der the  general  rules  of  evidence.  If  the  ques- 
tion was  ret  integra  in  this  state,  we  are  strongly 
inclined  to  think  that  we  would  so  hold;  but 
we  have  repeatedly  held,  expressly  or  impliedly, 
that  statements  made  in  the  manner  and  under 
the  circumstances  above  indicated  are  compe- 
leot  evidence.  Jones  v.  Chicago,  8t.  P.  M.  & 
O.  K  Co.  48  Minn.  281;  Johnton  v.  Northern 
P.  B.  Co,  47  Minn.  430;  Bntech  v.  8t  Paul  City 
R.  Co,  62  Minn.  512:  Cooper  v.  Si.  Paul  City  B. 
Co.  54  Minn.  879;  FirkiM  v.  Chicago  O.  W. 
R.  Co.  61  Minn.  81;  MiUer  y.  8t,  Paul  City  B. 
Co.  62  Minn.  216. 

It  is  true  that  in  none  of  these  cases  did  we 
discuss  or  consider  the  question  at  any  length, 
but  merely  voiced  tbe  apparently  unanimous 
sentiments  of  other  courts,  and  assumed  that 
snob  was  the  settled  law.  But  after  the  high- 
est appellate  court  of  a  state  has  so  often  passed 
upon  a  question,  and  especially  where  its  de- 
cisions are  In  accordance  with  an  unbroken 
line  of  authorities  in  other  jurisdictions,  trial 
courts  and  counsel  have  a  riabts  to  assume  that 
the  law  on  that  point  is  settled,  and  to  govern 
themselves  accordingly  in  the  trial  of  causes. 
Therefore  we  might  feel  compelled,  under  the 
doctrine  of  stare  decitis^  to  hold  such  state- 
ments admissible  in  evidence  so  far  as  we  have 
already  so  decided,  but  no  further.  An  exam- 
ination of  all  the  cases  referred  to,  when  the 
language  of  the  court  is  read  and  construed  in 
the  light  of  the  particular  facts  of  each  case, 
will  show  that  we  have  never  held  such  state- 
ments competent  evidence,  except  under  cir- 
cumstances and  subject  to  the  limitations  al- 
ready suggested. 

It  only  remains  to  apply  the  rules  to  the  facts 
of  this  case: 

First.  The  plaintiff's  wife  being  a  nonexnert 
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witness,  it  was  only  competent  for  her  to  tes- 
tify to  such  exclamations  or  complaints  as  were 
apparently  the  natural  and  instinctive  mani- 
festations of  existing  pain  and  suffering.  As- 
suming, without  deciding,  that  the  question 
propounded  to  her  was  too  broad,  ana  called 
for  more  than  was  admissible  under  the  rule, 
no  such  objection  was  ureed  or  called  to  the 
attention  of  the  court.  The  only  point  sug- 
gested by  the  objection  was  the  incompetency 
of  complaints  made  by  the  plaintiff  after  he 
left  the  hospital,  as  distinguished  from  similar 
complaints  made  while  he  was  in  the  hospital. 
An  objection  based  on  any  such  distinction  was 
clearly  untenable. 

Second.  The  part  of  Dr.  Rutledge's  ansWer 
which  defendant's  counsel  moved  to  strike  out 
WBS  not  responsive  to  the  question  put  to  him, 
which  was  limited  to  expressions  of  pain. 
Therefore  counsel  waived  nothing  by  not  ob- 
jecting to  the  question.  As  we  construe  the 
grounds  of  counseFs  motion  as  finally  stated  by 
him,  they  resolve  themselves  into  two:  First, 
that  the  evidence  was  inadmissible  under  the 
pleadings;  second,  that  it  was  mere  hearsay. 
The  first  is  untenable,  and  it  only  remains  to 
consider  the  second.  We  are  of  opinion  that 
the  answer  was  not  admissible.  Without  ffo-  ' 
ing  into  any  extended  discussion  of  a  somewhat 
delicate  subject,  we  hold  that  the  statement  of 
plaintiff,  testified  to  by  the  witness,  cannot  be 
said,  in  any  proper  sense,  to  refer  to  any  exist- 
ing symptoms  from  which  he  was  suffering,  or 
of  which  he  had  any  present  consciousness  at 
the  time,  but  was  really  in  the  nature  of  a  mere 
narration  of  his  past  symptoms  or  past  experi- 
ence. In  all  the  cases  in  which  we  have  held 
the  statements  made  to  a  medical  attendant  ad- 
missible, they  have  referred  to  pains  or  other 
effects  of  the  injury  from  which  the  patient 
was  suffering,  and  of  the  existence  of  which 
he  must  have  had  a  present  consciousness  at 
the  time  of  making  the  statement.  This  can- 
not be  said  to  be  the  case  with  the  disability 
referred  to,  and  we  do  not  think  the  rule  should 
be  extended  so  as  to  apply  to  it.  When  we 
consider  the  ditficulty,  if  not  impossibility,  of 
a  physician's  determining  either  the  existence 
or  the  cause  of  such  a  disability,  it  would  be 
repugnant  to  the  common  sense  of  everyone 
to  permit  it  to  be  proved  by  the  unsworn  state- 
ment of  the  partv  himself,  which,  in  the  very 
nature  of  things,  it  would  be  almost  impossible 
to  rebut.  There  is  another  serious  objection  to 
allowing  this  hearsay  evidence  to  go  to  the  jury. 
Dr.  Rutledge  was  not  called  on  to  give  an  ex- 
pert opinion  as  to  the  nature,  cause,  or  extent 
of  plaintiff's  injuries.  He  was  merely  called 
on  to  testify  to  plaintiff's  objective  symptoms, 
which  he  personally  observed,  and  to  state- 
ments of  the  plaintiff  himself,  and  was  then 
dismissed  from  the  witness  stand.  Therefore 
his  testimony  as  to  plaintiff's  statements  stood 
in  the  same  position  as  if  given  by  a  nonexpert 
witness,  from  whose  lips  it  would  have  been 
pure  hearsay.  It  went  to  the  jury  without  even 
the  safeguard  of  the  expert  opinion  of  the  wit- 
ness as  to  its  truth  or  falsity,  or  as  to  the  phv- 
sical  condition  of  the  plaintiff  based  upon  it. 
How  much  of  this  very  large  verdict  may  have 
been  awarded  on  account  of  this  unsworn  and 
uncorroborated  statement  of  the  plaintiff  it  is 
impossible  to  tell,  but  the  case  illustrates  with 
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exceptional  force  the  danger  aod  injustice  of 
aUowing  sucU  statements  to  be  given  in  evi- 
dence. We  do  not  place  our  decision  on  this 
ground,  for  the  reason  that  it  may  be  doubtful 
wbatwould.be  t.be  effect  of  plaintiff's  failure 
to  follow  bis  testimony  with  other  evidence 
which  would  have  made  it  competent  if  admis- 
aible  under  any  circumstances, —whether  it 
would  make  available  defendant's  original  ob- 
jection to  it  as  hearsay,  or  whether  it  would 
have  been  his  duty  to  move  to  strike  it  out,  or 
to  move  for  a  new  trial  on  that  ground.  We 
have  called  attention  to  it  to  illustrate  the  great 
impropriety  and  danger  in  allowing  this  kind 
of  evidence  to  go  to  the  jury  at  all,  and  espe- 
cially in  this  way.  What  we  have  said  as  to 
the  error  in  refusing  to  strike  out  the  answer 
of  Dr.  Rutledge  is  equally  apjpticable  to  the  ad- 
mission of  the  testimony  of  Dr.  Penny  on  the 
same  subject. 

Third.  There  is  nothing  in  the  objection  to 
the  question  propounded  to  Dr.  Hendricks.  On 
cross  examination  of  a  witness,  testifying  as  an 
eipert,  counsel  may  be  permitted,  for  the  pur- 
pose of  testing  his  skill  and  accuracy,  to  ask 
him  hypothetical  questions,  pertinent'tothe  in- 
quiry, assuming  facts  having  no  foundation  in 
the  evidence. 

Fourth.  As  a  new  trial  must  be  granted,  it 
is  unnecessary  to  consider  whether  the  damages 
are  excessive.  But,  as  bearing  on  the  question 
of  the  taxation  of  costs  on  this  appeal  we  will 
say  that  while,  judging  merely  from  the  rec- 
ord, we  think  the  verdict  is  considerably  larger 
than  we,  as  jurors,  would  have  awarcied,  yet 
we  would  not  feel  justified  in  disturbing  it  on 
that  ground. 

Order  reversed, 

Cantyt  J.,  concurring: 

I  concur  in  the  result  arrived  at  in  this  case, 
but  not  in  the  distinctions  made  in  the  forego- 
ing opinion  between  statements  that  are  admis- 
sible when  made  to  a  physician  and  those  that 
are  admissible  when  made  to  a  layman.  Where 
the  statements  of  the  person  are  representations 
or  complaints  as  to  his  then  existing  pain  or 
suffering,  the  law  should  hold  such  statements 
to  be  a  part  of  the  res  gesta^  and  competent 
evidence,  whether  made  to  a  physician  or  a  lay- 
man. To  be  strictly  logical,  perhaps,  nothing 
should  be  regarded  as  a  part  of  the  res  gestcs 
except  those  gestures,  exclamations,  and  ex- 
pressions of  suffering  which  are  forced  from 
the  person  when  the  pain  or  affliction  itself 
speaks.    But  so  narrow  and  strict  a  rule  is  not 

Sracticable.  The  expression  of  suffering  may 
e  one-half  groans  and  exclamations  ana  one- 
half  words  or  nine-tenths  of  the  former  and  one- 
tenth  of  the  latter,  or  tnee  versa.  How  can  the 
law  say  how  much  of  the  utterance  shall  con- 
sist of  words,  and  bow  much  of  groans,  sighs, 
and  exclamations,  or  that  it  may  not  all  con- 
sist of  words?  Again,  how  can  the  law  say 
with  what  degree  of  anguish  the  words  shall 
be  uttered?  One  person  complains  cheerfully, 
and  even  laughs  and  jokes,  when  he  is  suiler- 
Ing  intense  agony,  while  another  complains 
most  dolefully  about  the  slightest  affliction. 
For  these  reasons,  I  cannot  agree  with  the  ma- 
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jority  or  with  the  New  York  cases,  which  at- 
tempt 'to  make  a  distinction  tieiweeu  wrtrds 
describing  present  existing  suffering  and  other 
exclamations  indicating  such  suffering,  but 
such  words  as  well  as  such  exclamations  should 
be  held  to  be  a  part  of  the  res  gesta. 

But,  as  to  statements  made  by  the  patient  to 
his  physician,  the  great  weight  of  authority 
goes  much  further  than  this,  and  holds  that 
evidence  of  such  statements,  describing  past 
suffering  or  past  symptoms,  is  admissible  as 
original  evidence  to  prove  that  such  suffering 
or  ^Buch  symptoms  existed  as  stated.  In  my 
opinion,  sucli  a  statement,  even  though  made 
to  a  phyncian,  is  neither  independent,  original 
evidence,  nor  corroborative  evidence,  it  is 
admissible  merely  for  the  purpose  of  showing 
that  at  the  time  the  physician  was  correctly  in- 
formed, made  his  investigations  in  the  ligdt  of 
all  the  known  facts,  and  was  therefore  likely 
to  have  reached  a  correct  conclusion  as  to  the 
nature,  extent,  and  cause  of  the  malady.  Of 
course,  evidence  of  such  conclusion  of  opinion 
is  not  competent,  without  showing  the  facta  on 
which  it  is  based  as  the  physician  understood 
those  facts  at  the  time  he  examined  and  treated 
the  patient.  But  it  is  also  necessary  to  prove 
by  competent  evidence  that  these  facts  existed 
as  the  physician  understood  them  to  exist;  oth- 
erwise a  fictitious  case  may  in  every  instance 
be  built  up  on  the  mere  statements  of  the  pa- 
tient, and  laid  before  the  jury,  without  the 
sanction  of  an  oath  or  the  benefit  of  cross  ex- 
amination. There  is  scarcely  any  reason  why 
a  statement  should  be  any  more  sanctified  or 
competent  because  made  to  the  plaintiff's  phy- 
sician than  if  made  to  his  attorney.  The  ex- 
pert physician  enlisted  in  a  cause  is  usually 
about  as  biased  a  partisan  as  the  attorney  en- 
listed therein. 

I  concede  that  the  weight  of  authority  is 
against  my  position  here,  as  well  as  against  the 
position  taken  in  the  majority  opinion.  But,  if 
that  authority  is  clearly  abd  unquestionaUy 
wrong,  the  courts  ought  not  to  follow  it.  The 
courts  have  simf^y  been  running  in  a  nit  of 
error,  and,  the  longer  they  so  run,  the  deeper 
the  rut  will  become.  When  parties  to  an  ac- 
tion were  not  competent  witnesses,  there  was 
some  reason  for  the  rule  holding  that  such  a 
statement  or  narration  of  facts  that  existed  in 
the  past  is  competent,  original  evidence,  when 
made  to  a  physician  for  the  purpose  of  medical 
treatment.  JSTecessity  is  often  a  strong  reason. 
But,  except  in  cases  where  the  person  making 
the  statement  to  the  physician  is  dead  or  in- 
sane, this  reason  has  long  since  ceased,  and  the 
rule  should  cease  with  the  reason.  The  party 
can  now  be  called  as  a  witness  to  prove  that 
what  he  stated  to  the  physicians  is  in  fact  true. 
Plaintiff's  statements  that  he  had  lost  his  sex- 
ual powers  did  not  describe  present  physical 
pain  or  suffering,  but  are  statements  as  to  what 
occurred  in  the  past.  They  are  therefore  in- 
competent as  evidence,  even  if  made  to  a  phy- 
sician for  the  purpose  of  treatment,  unless  the 
existence  of  the  fact  stated  has  been  proved  by 
other  competent  evidence;  but  even  then  such 
statements  are  only  competent  as  evidence  for 
the  purpose  above  stated. 
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STATE  of  MoDtana,  ex  rel,  David  H. 
YOUNG,  Appi., 

V. 

Sol  YATES,  Bespt. 


(.. 


.Mont.. 


!•  The  rig;ht  of  a  mayor  to  a  ca8tlii§r 
TOto  in  cusA  of  a  tie,  which  is  ffiven  by  Laws,  Sd 
Ses.  p.  US,  f  887,  is  not  restricted  in  case  ot  a  vote 
to  coDflrm  city  officers  by  the  provision  of  Laws 
1888.  I  847,  requirinfr  a  majority  vote  of  all  tbe 
members  constituting  the  council  to  make  such 
confirmation. 

S.  The  ■ilonoe  of  ono  bmlf  of  the  mem- 
bers of  m  dtjr  coimell  when  a  vote  to  con- 
firm a  city  officer  is  taken  while  the  others  vote 
affirmatively  may  be  rejrarded  as  an  assent  which 
renders  the  mayor's  castinfr  vote  unneceeeary* 
or  at  least  as  a  vote  in  opposition  on  which  he  is 
entitled  tti  iiive  the  casting  vote  in  favor  of  the 
confirmation,  under  a  statute  requiring  a  major- 
ity  vote  of  all  the  members  to  confirm  an  officer. 

(February  28,  1897.) 

APPEAL  by  relator  from  a  Judgment  of  the 
District  Court  for  Cascade  County  in 
favor  of  respondent  in  a  proceeding  to  deter- 
mine  by  what  right  respondent  held  the  office 
of  city  Jailer.    Reversed. 

Statement  by  Hunt,  J.: 

This  action  was  brought  by  relator.  Young, 
appellant  here,  to  try  the  right  of  tbe  defend- 
ant, Yates,  to  the  office  of  city  jailer  of  tbe 
city  of  Great  Falls.  Tbe  material  and  undis- 
puted facts  developed  tbe  following  condi- 
tioDs:  On  June  24,  1B95,  at  a  reirular  meeting 
of  the  city  council  of  Great  Falls,  the  mayor 
Dominated  the  relator,  Young,  as  city  Jailer. 
All  the  aldermen,  eight  in  number,  were  pres- 
ent at  the  meeting,  and  the  mayor  presided. 
t'pon  a  ynte  for  confirmation  tbe  clerk  called 
tbe  roll.  Four  aldermen  voted  ''Yea,"  and  the 
otber  four,  though  present,  remained  silent. 
Tbe  mayor  voted  **Yea."  and  thua  sought  to 
CGofirm  the  relator.  Thereafter  the  relator 
duly  qualified  as  Jailer,  and  demanded  the 
keys  and  papers  of  the  defendant.  Upon  a  re- 
fusal to  surrender,  this  action  was  brought. 
Tlie  district  court  adjudged  that  relator  was 
not  legally  confirmed.  From  this  Judgment, 
and  an  order  denying  a  new  trial,  relator  ap- 
peals. 

Jfesfn:  Lari^eiit  Sb  Himtoon»  for  appel- 
lant: 

A  provision  in  a  charter  or  law  that  *'the 
mayor  and  aldermen  when  assembled  together 
shall  constitute  the  council,"  makes  tbe  mayor 
e  member  of  the  council. 

PeofHe,  DafM,  v.  Banhaw,  80  Mich.  200. 


NoTK^Aa  to  oastinir  vote  by  mayor,  see  also 
Brown  v.  Foster  (He.)  81  L.  R.  A.  118;  Wooster  v. 
JIuUlDS  lOoon.)  26  L.  B.  A.  OM;  State,  Rylands,  v« 
Plnkerman  (Conn.)  33  L.  R.  A.  6G3;  Magenau  v.  Fre- 
mont (Neb.)  9  L.  B.  A.  786:  RushvlUe  Gas  Co.  v. 
BiMhTtlle  and.)  6  L.  B.  A.  316. 

As  to  casting  vote  in  representative  body  gener- 
eUy,  see  note  to  Lawrence  v«  Inversoll  (Tenn.)  6  L. 
B.A.  8O0L 
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The  provision  that  the  council  shall  confirm 
the  appointment  is  no  more  restrictive  of  tbe 
power  given  to  tbe  mayor  to  cast  the  deciding 
vote  than  other  provisions  of  tbe  act  where  the 
council  alone  are  mentioned.  Tbe  power  con- 
ferred upon  tbe  mayor  by  that  section  cannot 
be  held  to  be  taken  away  or  restricted  by  other 
provisions  of  tbe  statute,  unless  they  are  clear 
and  unambiguous  to  that  effect. 

Carroll  v.  Wall.  85  Kan.  86. 

The  mere  presence  of  inactive  members  in 
this  case  did  not  impair  tbe  right  of  the  major- 
ity to  proceed  with  tbe  business  of  tbe  body. 
If  members  present  desire  to  defeat  a  measure, 
they  must  vote  against  it,  for  inaction  will  not 
accomplish  their  purpose.  Their  silence  is  ac- 
quiescence. Their  refusal  to  vote  is  a  declara- 
tion that  they  consent  to  the  act  of  the  council 
of  which  they  are  members. 

Ruehville  6<a  Co,  v.  BvahnlU,  121  Ind.  206, 
6  L.  R.  A.  816. 

After  an  election  baa  been  properly  pro- 
posed, whoever  has  a  majority  of  those  who 
vote,  tbe  assembly  being  sufficient,  is  elected, 
although  a  malority  of  the  entire  assembly  al- 
together abstain  from  voting,  because  their 
presence  suffices  to  constitute  the  elective 
body,  and  if  they  neglect  to  vote  it  is  their  own 
fault  and  shall  not  invalidate  the  act  of  the 
others,  but  be  construed  an  assent  to  the  deter- 
mination of  tbe  majority  of  those  who  do. 

Willcock,  Mun.  Corp.  pt.  1.  §  546:  Horr  A 
B.  Mun.  Pol.  Ord.  $  48;  State,  Shinnich,  v 
Oreen,  87  Ohio  St.  227;  Launtz  v.  Pen^,  Sul 
titan,  118  III.  187,  55  Am.  Hep.  405;  Cojh 
County  Y.  Johnston,  05  U.  8.  869,  24  L.  ed.  417; 
8t,  Joseph  Twp.  V.  Sogers,  88  U.  8.  16  Wall. 
644,  21  L.  ed.  828;  State,  Bassett,  v.  Benick,  87 
Mo.  270;  Ererett  v.  iimith,  22  Minn.  58;  Old- 
know  y.  Wainicright,  2  Burr.  1017. 

Those  present  who  do  not  vote  acquiesce  in 
an  election  made  by  those  who  do. 

Oldknow  V.  Wainwright,  2  Burr.  1017,  1 
Wm.  Bl.  229. 

If  there  had  been  five  aldermen  present  at 
the  time  the  relator  was  confirmed  there  would 
have  been  a  quorum  present  for  tbe  transac- 
tion of  business;  these  five  aldermen  and  the 
mayor  would  have  constituted  the  council,  and 
if  tbe  majority  of  this  council,  so  constituted, 
voted  for  tbe  confirmation  of  the  relator,  he 
would  have  been  duly  confirmed  under  the 
statute. 

Warnoek  v.  Lqfayette,  4  La.  Ann.  419. 

Messrs.  Leslie  ib  Downin^^,  for  respond- 
ent: 

The  mayor  is  not  a  member  of  the  council, 
as  contemplated  by  the  legislature  when  they 
made  a  confirmation  dependent  upon  the  ma- 
jority of  tbe  members  of  the  council. 

Section  867,  Sees.  Acts  1898,  provides  that 
the  mayor  shall  have  power  to  appoint  all  non- 
elective  officers  provided  for  in  this  act,  or 
those  whose  office  may  be  created  by  ordi- 
nance, and  to  fill  all  vacancies,  such  appoint- 
ments to  be  confirmed  by  tbe  council. 

In  such  confirmation,  it  is  provided  in  §  847, 
Sess.  Acts  1898,  that  "a  majority  of  all  the 
'members  constituting  the  oouncii   shall  favor 
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The  statute  requires  a  majority  vote  of  the 
entire  council,  thus  making  it  necessary  for  a 
majority  of  all  the  aldermen  to  favor  it,  as  well 
as  the  mayor. 

Carnal  v.  WaU,  86  Ean.  86;  8taU,  Qrouhant, 
T.  Gray,  28  Neb.  865. 

Hnnt,  J.,  delivered  the  opinion  of  the 
court: 

This  case  has  been  argued  and  briefed  by 
both  sides  upon  the  single  question  of  whether 
the  relator  was  confirmed  or  not.  And  it  is 
this  question  alone  we  shall  decide.  All  the 
ei^ht  aldermen  of  the  city  were  at  the  meetini; 
of  the  city  council  on  June  24,  1896.  The 
mayor  was  also  present.  The  council  law- 
fully met.  Comp.  Stat.  1887.  div.  5,  chap.  22, 
§  346.  In  case  of  a  tie  in  any  vote  or  proceed- 
ing of  the  city  council,  the  mayor  had  a  cast- 
ing vote;  not  otherwise.  Mont.  Laws  8d  Sess. 
p.  126,  g  867.  The  mayor  is  declared  by  law 
to  be  the  chief  executive  ofiScer  of  the  city,  and, 
in  addition  to  other  duties  imposed  upon  him, 
he  is  required  to  preside  at  all  meetings  of  the 
city  council.  This  duty  the  mayor  was  duly 
performing  at  the  meeting  when  relator^ 
name  was  submitted  to  the  council  for  confir- 
mation. The  mayor  and  hoard  of  aldermen 
together  constituted  the  city  council.  In  whom, 
by  law,  was  expressly  vested  the  corporate  au- 
thority of  the  city.  **The  corporate  authority 
of  cities  shall  be  vested  in  a  mayor  and  in  a 
board  of  aldermen,  to  be  denominated  the  city 
council,  and  in  such  other  oflQceirs  as  are  herein 
mentioned  or  authorized  to  be  elected  or  ap- 
pointed by  the  city  council."  Comp.  Stat. 
1887,  div.  6,  chap.  22.  §  885;  Mont.  Laws  1898, 
p.  180.  Here  is  a  plain  statute  declaring  the 
mayor  a  part  of  the  city  council,  with  enume- 
rated duties  elsewhere  defined,  one  of  which  is 
to  preside  over  meetings  of  the  council  of 
which  he  forms  a  part  Considering  the  stat- 
utory provisions  cited  and  others  governing 
city  authorities  together,  we  cannot  assent  to 
the  proposition  that  the  city  council  is  com- 
posed exclusively  of  the  aldermen,  and  that 
they  may  ignore  the  mayor  or  deprive  him  of 
his  right  to  preside,  sit,  or  vote  therein  in  a  case 
of  a  tie.  The  relations  of  the  mayor  towards 
the  body  of  the  council,  the  board  of  aldermen, 
are  controlled  by  law.  He  has  certain  duties, 
rights,  and  powers  granted  to  him  of  an  execu- 
tive nature,  yet  he  presides  over  and  is  a  con- 
stituent part  of  the  whole  council  exercising  its 
legislative  powers,  but  withal  he  has  no  right 
to  vote  except  where  the  body  over  which  he 
presides,  the  board  of  aldermen,  tie  in  a  vote  or 
proceeding.  People^  Da  foe,  v.  Ear  skate,  60 
Mich.  200.  A  nomination  to  an  office  which 
requires  confirmation  by  the  members  of  the 
council,  before  t)ecoming  effective,  necessarily 
demands  a  vote  of  the  members  constituting 
the  city  council  who  can  vole.  But,  inasmuch 
as  the  mayor  cannot  vote  unless  there  is  a  tie, 
the  right  to  vote  is  necessarily  restricted  to  the 
aldermen  until  that  condition  arises,  when,  by 
reason  of  a  tie  vote,  the  mayor  may  exercise 
his  power,  and  confirm  or  reject. 

We  find  no  restriction  in  the  law  applicable 
to  the  matter  of  confirming  officers.  The  pro- 
vision (Laws  1893,  §  847)  requiring  a  majority 
vote  of  all  the  members  constituting  the  coun-* 
cil  to  confirm  city  officers,  does  not  expressly 
87L.R.  A. 


or  by  implication  restrict  the  mayor's  right  to 
vote  when  the  aldermen,  who  alone  can  vote 
ordinarily  are  equally  divided.    But  if.  in  vot- 
ing, a  tie  arises,  the  mayor  may  give  the  cast- 
ing vote,  for  an  Instance  la  then  presented 
where  he  may  exercise  his  power  to  do  so,  and 
thus  determine  the  question  before  the  counciL 
Upon  some  matters — notably  passing  an  ordi- 
nance over  the  mayor's  veto— the  law  has  re- 
quired a  vote  of  two  thirds  of  the  whole  num- 
ber of  councilmen  elected.    In  such  a  contin- 
gency the  statutes  have  intentionally  excluded 
the  mayor  from  voting;  and  if  the  legislature 
had  intended  to  deny  him  the  right  to  vote 
where  a  tie  arises  upon  a  confirmation,  the  pur- 
pose of  the  legislature  would  have  been  easily 
expressed  by  similar  language  requiring  for 
confirmation  a  vote  of  a  majority  of  the  whole 
number  of  councilmen  elected.    But  it  has  not 
so  provided,  and  by  the  manifest  difference  in 
the  statutes  in  respect  to  the  votes  upon  ordi- 
nances passed  over  the  veto  of  the  mayor  and 
those  respecting  appointments,  we  are  con- 
firmed in  the  belief  that  the  legislature  pur- 
posely did  not  mean  to  exclude  the  mayor  from 
casting  his  vote  in  case  of  a  tie  in  a  confirma- 
tion as  well  as  in  cases  of  a  tie  in  other  mat- 
ters.    Carroll  v.  Wall,  86  Kan.  86.    The  case 
of  State,  6fo$$h4iM,  v.  Oray,  28  Neb.  866,  re- 
lied on  by  respondent,  was  decided  upon  an  or- 
dinance which  expressly  required  a  concur- 
rence of  a  maiority  of  all  mem bers  elected.    It, 
therefore,  is  inRpplicable  to  this  case. 

In  the  foregoing  reasoning  we  have  proceeded 
in  part  upon  the  hypoibesis  that  the  four  alder- 
men who  remained  silent  when  their  names 
were  called  to  vote  upon  the  question  of  con- 
firmation were  not  only  properly  counted  as 
present,  but  were  also  correctly  regarded  as 
voting  in  the  negative,  and  so  made  a  tie.  Cer- 
tainly the  respondent  cannot  contend  for  any 
better  position  than  is  granted  him  by  this  as- 
sumpt  ion.  It  is  an  exploded  notion  that  a  mem- 
ber of  a  legislative  body  such  as  a  city  council 
can  be  present  at  a  meeting,  thus  helping  to 
make  a  quorum  of  the  body,  yet  defeat  the 
progress  of  legislation  by  refusing  to  vote  when 
the  roll  is  call^.  Experience  has  demonstrated 
that  it  is  unreasonable  to  permit  the  physical  to 
be  disunited  from  the  official  being  under  such 
circumstances.  Such  practice  oftentimes  might 
give  to  one  member,  and  frequently  to  an  attend- 
ing minority,  an  opportunity  to  accomplish  by 
silence  what  could  not  be  done  by  speech,  and 
often  render  presence,  though  inactive,  more 
powerful  than  entire  absence.  The  courts,  as 
well  as  law  writers  and  parliamentarians  gen- 
erally, have  adopted  the  more  rational  rule  that 
if  a  member  of  such  a  body  join  in  making  a 
quorum,  and  sit,  his  duty  is  to  vote  (unless  ex- 
cused for  cause),  and  he  will  be  counted  as  pres- 
ent whether  or  not  he  refuses  to  answer  to  the 
roll  call.  "What  the  propriety  of  giving  to  a 
refusal  to  vote  more  potency  than  to  a  vote 
cast?— of  allowing  a  gain  from  violation  of 
duty,  in  making  the  refusing  to  vote  of  more 
effect  in  governing  the  action  of  the  body  of 
which  one  is  a  member  than  votine?"  LauntM 
V.  People,  Sullivan,  118  111.  144,  66  Am.  Rep. 
405.  Thus  far  the  recent  authorities  are  pretty 
well  agreed.  Horr  &  B.  Mun.  Pol.  Ord.  §43; 
Beach,  Pub.  Corp.  §  289;  Tiedeman,  Mun. 
Corp.  §  99.  The  Supremc^urt  of  the  United 
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Sfntc^:.  iB  the  late  case  of  TTniied State*  y,  BaUin^ 
144  U.  8.  1,  86  L.  ed.  821,  have  also  decided 
that  when  a  majority  of  the  house  of  represen- 
utiyes  are  present  the  house  is  in  a  position  to 
do  business.  "Its  capacity/'  says  the  court, 
"to  transact  business  is  then  established, 
created  by  the  mere  presence  of  a  majority,  and 
does  not  depend  upon  the  disposition  or  assent 
or  action  of  any  single  member  or  fraction  of 
the  majority  present.  All  that  the  Constitu- 
tioD  requires  is  the  presence  of  a  majority,  and 
when  that  majority  are  present  the  power  of 
the  House  arises."  There  is  some  divergence, 
however,  among  the  cases  upon  how  to  exactly 
construe  the  action  of  such  a  present  meml)er 
who  refuses  to  vote.  It  was  apparently  held  in 
the  case  of  Launtz  v.  People,  Sullivan,  118  111. 
144,  55  Am.  Bep.  405  (decided  in  1885),  under 
ft  city  charter  which  gave  the  mayor  a  right  to 
Tote  only  in  a  case  of  a  tie,  that  if  four  out  of 
the  eight  councilmen  voted  in  the  affirmative, 
and  the  other  four,  though  present,  refused  to 
▼ote  either  way,  the  mayor  might  treat  those' 
not  voting  as  opposed  to  those  who  bad  voted, 
and  decide  the  matter  by  voting  in  the  affirma- 
tive. But  in  the  later  case  of  RushvUle  Oat 
Co.  V.  Ruiihmlle,  121  Ind.  206,  6  L.  R.  A.  815, 
a  somewhat  different  view  was  expressed,  the 
court  holding,  after  a  review  of  cases,  that  the 
law  is  that  the  members  present  and  not  voting 
ented  to  the  adoption  of  the  matter  then  be- 


I  fore  the  council.  There  are  in  some  states 
some  distinctions  recogoized  between  nomina- 
tions for  office  and  business  proceedings,  but  it 
would  seem  that  the  statutes  of  this  state  do 
not  make  any  such  discriminations.  We  are 
inclined  to  the  opinion  that  the  proper  rule  is 
that  those  who  remain  silent  shall  be  deemed 
to  assent  to  the  act  of  those  who  do  vote.  Ang. 
&  A.  Corp.  §  127;  StaU,  Shtnnieh,  v.  Green, 
87  Ohio  St.  227;  Willcock,  Mun.  Corp.  g  546; 
Case  County  v.  Jo?inston,  95  U.  S.  860,  24  L. 
ed.  416.  This  view  accords  with  the  tenor  of 
the  decision  of  the  United  States  Supreme 
Court  cited  above,  and  is  laid  down  by  the  au- 
thorities relied  upon  in  their  opinion.  If  this 
be  correct,  then  it  would  seem  the  relator  in 
this  case  was  confirmed  by  the  virtual  consent 
of  those  who  did  not  vote;  and,  there  beingno 
tie,  the  mayor's  action  was  unnecessary.  But 
we  can  safely  rest  our  decision  upon  the  as- 
sumption that  there  was  a  tie,  and  for  the  rea- 
sons heretofore  given  on  that  branch  of  the 
case  the  judgment  and  order  appealed  from 
are  reversed,  and  the  cause  is  remanded,  with 
directions  to  tbe  lower  court  to  enter  judgment 
in  favor  of  relator  and  against  respondent's ' 
right  to  the  office  of  city  jailer. 
Beverged, 

Pembertont  Ch.  J.,  and  Buek*  J.,  con- 
cur. 


WASHINGTON  SUPREME  COURT. 


6TATE  of  Washington,  ex  rel.  J.  SUMMER- 
FIELD,  Appt, 

V. 

Horace   W.    TTLER.    Auditor  of  Spokane 
County,  Respt, 

04Waab.«BS.) 

1*  A  eoimty^  is  not  liable  to  framisli- 
■ieiit  unlesB  made  so  by  express  statutory  pro- 
▼teloos. 


£•   A  (Statute  naasiiig  eorporatioms  among 

those  subject  to  garnishment  does  not  apply  to 
a  county. 
8.  A  Judirmeat  a^^atast  a  conntj  ae 
^amlahee  defendant  when  tbe  statutes  do  not 
make  a  county  subject  to  garnishee  process  is 
void  on  collateral  attack. 

(May  18, 1890.) 

APPEAL  by  relator  from  a  judgment  of  the 
Superior  Court  for  Spokane  County  in 


VOBL—LiabttUy  of  eounty  to  oamUhmtnt. 

8TAXB.  SuiocBBFixiiD.  V.  Ttueb  is  in  accord 
with  tbe  great  weight  of  authority  upon  tbe  quen- 
tSoD  of  the  liability  of  counties  to  garnish  meat. 
Tbere  are  a  few  cases  in  which  by  construction  of 
tbe  statutes  tbe  liability  has  been  upheld,  although 
the  statutes  did  not  expressly  authorize  it.  Tbe 
cases  upholding  tbe  liability  are  as  a  rule  not  so  ful- 
ly considered  as  those  denyiog  it,  and  the  great 
weight  of  tbe  authority  is  against  tbe  liability. 

In  Boone  County  v.  Keck,  81  Ark.  887,  a  court 
held  that  since  the  county  could  not  make  4he 
personal  oath  required  by  sutute.  and  was  prohib- 
ited to  do  so  by  attorney.  It  was  not  subject  to 
iramishment,  but  it  is  said:  **Pablic  policy,  in- 
deed, put»Uc  necessity,  requires  that  tbe  means  of 
public  corporaUons,  which  are  created  for  public 
porpoeee,  with  powers  to  be  exercised  for  tbe  pub- 
lic good,  which  can  contract  alone  for  the  public, 
and  whose  only  means  of  payment  of  the  debts 
eootraeted  Is  drawn  from  the  corporators  by  a 
apeeial  levy  for  that  purpose,  should  not  be  di- 
▼eited  from  the  purposes  tor  which  It  was  collected 
to  eatisf  y  the  demands  of  otbeis  than  the  parties 
eootraeted  with.** 

t7  L.R.A* 

See  also  44  L.  R.  A.  405. 


Inconvenience  and  the  detriment  to  the  public 
service  lie  at  tbe  basis  of  the  rule  that  demands 
that  the  interests  of  the  iodividualbe  subjected  to 
that  of  tbe  public  Las  Anamas  County  Comrs.  v. 
Bond.  8  Colo.  411. 

In  Ward  v.  Hartford  County,  IS  Conn.  404,  it  was 
held  that  the  county  was  not  subject  to  garnish- 
ment upon  the  two  grounds  that  the  county  was  not 
subject  to  suit  and  that  tbe  suit,  although  nom- 
inally against  theoouoty,  was  in  fact  a  suit  calling 
upoD  one  of  its  ol&cers  to  disclose  bis  accounts, 
and  that  the  business  of  counties  must  be  trans- 
acted by  its  officers,  who  are  not  to  be  called  from 
their  posts,  at  the  pleasure  of  individuals,  for  their 
own  private  purposes:  nor  are  their  accounts  to  be 
embarrassed  by  claims  to  which  they  are  strang- 
ers. 

And  in  Bray  v.  Wallingford,  20  Conn.  41S,  it  was 
held  that  tbe  reason  of  that  decision  did  not  apply 
to  a  town. 

Without  the  express  permission  of  a  statute  a 
county  is  not  subject  to  garnishment,  Dotterer 
▼.  Bowe,  84  Oa.  709. 

In  Fast  V.  Wolf,  88  lU.  App.  S7,  it  is  said  that 
counties    are  municipal   corporations    and    the 
means  appropriated  by  them  and  in  tbe  bands  o^ 
igitized  by  V  C 
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Mat. 


fayor  of  defendapt  in  an  action  brought  to 
compel  payment  of  a  judgment  which  plainti£F 
had  recovered  against  de^ndant.    AJjirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Samnel  R.  Stem*  for  appellant: 

The  real  question  which  the  court  should 
have  decided  was  whether  or  not  the  judirment 
wi:8  void  or  voidable.  If  the  court  obtains 
jurisdiciion,  the  judgment  could  not  be  void 
unless  declared  void  in  a  proceeding  taken  for 
that  purpose.  It  could  not  be  attacked  col- 
laterally. If  a  judgment  is  void  its  verity 
could  only  be  tested  by  a  direct  and  proper 
application  to  have  it  vacated. 

Black,  .ludgm.  g§  170,  218;  Van  Fleet,  Col- 
lateral Attack.  §  286;  12  Am.  &  £ng.  Enc. 
Law,  p.  147/,  8  4;  Freem.  Judgm.  4th  ed. 
§  124;  Steven9  v.  Reynolds,  148  Ind.  467;  Mor- 
riU  V.  Morrill,  20  Or.  96.  11  L.  R.  A.  156; 
Whitney  v.  Daggett,  108  Cal.  282;  People  v. 
Harrison^  84  Cal.  607;  Barman  v.  Moore,  112 
Ind.   221;  Littleton  v.  Smith,    119  Ind.  280; 


Neweomb  t.  Nmcomb,  18  Bush,  544,  26  Am. 
Rep.  222;  Vincent  v.  Davidson,  1  Kan.  App. 
606;  BeUes  v.  Miller,  10  Wash.  259. 

In  order  to  show  that  the  judgment  against 
the  county  was  a  void  judgment  it  must  clearly 
appear  from  the  judgment  itself  that  the  court 
was  without  jurisdiction  cither  of  the  party  or 
the  subject-matter.  The  court  had  jurisdic- 
tion in  both  these  respects:  (1)  Because  the 
statute  (2  Hill's  Code.  ^  2437)  provides  that  a 
county  may  be  sued  and  for  that  purpose  be 
treated  as  a  body  corporate:  (2)  the  Constitu- 
tion of  this  sUte  (2  HilFs  Code,  827.  ^  6)  gives 
the  superior  court  jurisdiction  of  this  matter; 
(8)  besides  the  constitutional  jurisdiction,  ex- 
press statutory  enactment  has  given  to  the 
superior  court  and  to  the  clerks  of  that  court 
the  right  to  issue  garnishment  (Huntley's  Code, 
§  846);  (4)  the  statute  provides  that  in  a  buit 
against  a  county  process  shall  be  served  uix>a 
the  county  auditor  (Laws  1898,  chap.  126,  §  7). 

By  jurisdiction  over  the  subject-matter  is 


their  ageDts  for  payment  do  not  belonir  to  the 
,  oreditors  until  they  are  paid  to  tbem.  TTDtil  this 
*  the  oouDtj  may  cbanffe  the  appropriation  and  ap- 
ply it  to  other  uses.  When  the  a^ent  pays  the 
moDey  he  acts  under  a  primary  duty  to  the 
county,  not  to  the  creditor.  So  that  on  principle 
he  is  not  subject  tofrarnishment. 

A  county  cannot  beheld  to  answer  for  salary  due 
its  officer  In  a  proceedinff  supplementary  to  execu- 
tion against  it.  The  court  says  that  the  case  in 
prindplestands  upon  similar  grounds  to  a  garn- 
ishee in  attachment.  Wallace  v.  Lawyer,  54  Ind. 
601.  23  Am.  Rep.  601. 

The  county  is  exempt  from  garnishment  under 
the  Iowa  statutes.  Des  Moines  County  v.  Hinkley, 
82  Iowa,  6S7. 

Allowances  made  by  connty  courts  to  jailers  for 
fees  and  services  as  such  are  not,  on  grounds  of 
public  policy,  subject  to  be  attached  in  the  hands 
of  the  sheriff.    Webb  ▼.  McCauley,  4  Bush,  & 

A  statute  providing  that  corporations  may  be 
proceeded  against  as  garnishees  does  not  include 
counties.  The  court  says  the  varied  relations 
which  such  bodies  through  their  officers  hold 
toward  individuals  as  their  debtors  would  render 
them  liable  to  be  constantly  attacked  with  such 
process,  and  would  very  materially  embarrass 
them  in  the  performance  of  their  official  duties. 
If  they  are  subject  to  such  suits,  they  are  bound  to 
give  them  the  same  attention  which  is  required  of 
private  individuals,  and  this  would  involve  their 
attendance  on  distant  courts,  and  the  consequent 
absence  from  their  respective  offices.  It  would 
also  very  much  embarrass  them  in  their  accounts. 
Public  policy  cannot  tolerate  such  an  obstacle 
to  the  exercise  of  official  duties.  McDougal  v. 
Hennepin  County  Supers.  4  Minn.  184. 

A  county  cannot  be  summoned  as  garnishee* 
Nichols  V.  Gape  Oirardeau  County  (Mo.)  6  West. 
Rep.  384;  State,  Crawford,  v.  Eberly,  12  Keb.  616; 
MerreU  v.  Campbell.  49  Wis.  586,  8S  Am.  Rep.  786; 
Pettebone  v.  Beardalee,  1  Kulp,  180. 

A  county  treasurer  is  not  subject  to  trustee  proo- 
ess  to  reach  money  which  he  has  in  his  hands  to 
pay  a  Juror  for  his  services.  Chealy  v.  Brewer,  7 
Mass.  250. 

A  county  Is  not  chargeable  In  trustee  process  for 
compensation  due  a  Juror  and  ordered  to  be 
paid  from  the  county  treasury.  Williams  v.  Board- 
man,  9  Allen,  670. 

A  county  Is  not  subject  to  garnishment  although 
the  statute  makes  every  person  so  subject  and  the 
word  **person**  extends  to  bodies  corporate.  Nor 
are  they  subject  to  garnishment  under  a  statute 
making  municipal  corporations  so  subject,  since 
87  L.  R.  A. 


tbey  are  not  municipal  corporations  but  quasi 
municipal  corporations.  Stermer  v.  La  Plata 
County  Comrs.  5  Colo.  App.  879. 

A  board  of  county  commissioners  is  not  sub- 
ject to  garnishment.  Mesa  County  Comrs.  ▼. 
Brown  Bros.  6  Colo.  App.  48;  Oann  v.  Mineral 
County  Comrs.  6  Colo.  App.  484. 

In  Lewis  V.  San  Miguel  County  Comrs.  14  Colo. 
871,  is  was  held  that  the  garnishment  against  the 
county  was  not  proper  because  the  fund  had  been 
assigned  before  the  garnishment  po  that  It  was  no 
longer  the  property  of  the  principal  debtor. 

Cases  hcHdina  the  county  liable. 

Public  policy  does  not  require  an  exemption  of 
counties  from  garnishment,  nor  does  a  statute  pro- 
hibiting execution  against  the  county,  but  the 
county  cannot  be  granlshed  until  a  suit  would  lie 
against  it  by  the  principal  debtor.  Herring- Ball 
Marvin  Co.  v.  Bexar  County  (1?bx.  Civ.  App.)  40  S* 
W.145. 

Under  the  New  Hampshire  statutes  Juror^  fees 
are  money,  rights,  or  credits  of  the  Juror  in  pos- 
session of  the  county  for  which  the  county  is  sub- 
ject to  trustee  process.  Wardwell  v.  Jones,  68  N. 
H.305. 

Under  a  statute  making  all  persons  subject  to 
garnishment  a  county  is  liable  and  public  policy 
does  not  require  its  exemption  when  it  is  wichin 
the  letter  of  the  law.  Waterbury  ▼.  Deer  Lodge 
County  Comrs.  10  Mont.  615. 

Under  the  Massachusetts  statutes  a  county  Is 
liable  to  answer  in  trustee  process  for  money  due 
by  it  under  a  valid  contract  which  it  has  made. 
The  court  distinguishes  the  case  of  Williams  v. 
Boardman,  9  Allen,  670  upon  the  ground  that  In 
the  latter  case  there  was  no  contract  but  merely  a 
sum  appropriated  io  payment  for  compulsory  serv- 
ice.   Adams  V.  Tyler,  12  Mass.  880. 

EquUatle  reiief. 

While  a  county  Is  not  subject  to  the  ordinary 
process  of  garnishment,  yet  in  equity  when  the  In- 
terest of  the  public  will  not  be  injuriously  affected 
the  claim  of  the  insolvent  creditor  of  the  county 
may  be  subjected  by  sale  or  compulsory  assign- 
ment thereof  to  the  payment  of  his  debts.  Riggm 
v.HiUard,fi6Ark.47». 

Not  subject  if  prineCfxiI  defendant  ewid  not  sue. 

A  county  cannot  be  garnished  when  it  is  not 
liable  to  an  action  by  the  prinelpel  defendant. 
Eureka  Sandstone  Co.  v.  Pleroe  Connty,  8  Wash.  238. 
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meant  the  nature  of  the  caase  of  action  or  the 
relief  sought;  and  this  is  conferred  by  the  sov- 
ereign authority  which  organized  the  court, 
and  is  to  be  sought  for  in  the  general  nature 
of  its  powers  or  in  authority  especially  con- 
ferred. 

Black,  Judgm.  §  240;  Waterhury  ▼.  Dter 
Lodge  County  Ccmre,  10  Mont  516. 

The  mere  fact  that  a  party  has  a  defense 
does  not  oust  the  court  of  jurisdiction. 

Frankfurth  v.  Andereon,  61  Wis.  107;  Ein- 
stein y.  jbaviddon,  86  Fla.  842;  People  y.  Dodge, 
104  Cal.  487;  Van  Fleet,  Collateral  Attack, 
§$  214, 216;  Freem.  Judgm.  §  118. 

The  Judgment  could  only  be  attacked  di- 
rectly, and  then  only  in  the  manner  prescribed 
by  statute. 

'Van  Fleet,  Ck)11ateral  Attack,  f^§  2,  8;  12 
Am.  A  Eng.  Enc.  Law,  p.  147;,  §  4. 

The  two  remedies  of  appeal  or  application 
to  vacate  have  both  been  lost  by  the  laches  of 
the  defendant. 

Black.  Judgm.  §  208;  Hancock  y.  Stewart,  1 
Waab.  Terr.  328;  Bavke  y.  VotatP,  1  Wash. 
70:  Wolferman  y.  Bell,  8  Wash.  140;  Bozzio 
y.  Vaolio,  10  Wash.  270;  Freem.  Judgm.  §  101; 
Magttire  y.  Tyler  {*'Tyler  y.  Maguire,*')  84  U. 
8.  17  Wall.  288. 21  L.  ed.  688;  Sihbald  v.  United 
Statee,  87  U.  S.  12  Pet.  491.  0  L.  ed.  1168. 

There  was  absolutely  no  excuse  in  this  case 
for  the  failure  of  the  county  to  defend.  It  had 
a  prosecuting  attorney  who  bad  two  assistants; 
it  bad  a  competent  county  auditor  with  plenty 
of  assistants,  and  no  showing  of  any  kind  was 
made  to  excuse  the  default. 

^<anborn  y.  Centralia  Furniture  Mfg.  Co, 
5  Wash.  150;  Uaynee  y.  B.  F.  Schwartz  Co.  5 
Wash.  438:  Qreene  y.  Williams,  18  Wash.  674; 
State,  Ledger  Pub.  Co.,  y.  Ghyd,   14  Wash.  6. 

Jurisdiction  of  the  person  and  subject-matter 
being  had.  the  presumption  will  attach  and 
continue  that  the  court  continued  to  act  within 
tbe  jurisdiction. 

BelUi  y.  Miller,  10  Wash.  269;  Bogers  y. 
Miller,  18  Wash.  82;  Munch  y.  McLaren,  9 
Wash.  676. 

Mr.  J.  W.  FeiffhsA*  for  respondent: 

We  contend  that  the  judgment  is  abso- 
lutely yoid,  because  tbe  court  did  not  have  ju- 
risdiction oyer  either  Spokane  county  or  the 
aubject-matter. 

A  county  is  not  subject  to  garnishment  for 
money  due  as  salary  of  a  public  officer  of  said 
county. 

Freem.  Judgm.  4th  ed.  g  116;  Eureka  Sand- 
stone Co.  y.  Puree  County,  8  Wash.  286. 

The  county  of  Spokane  being  part  of  the 
state  goyernment  and  bein$:  organized  for  pub- 
lic purposes,  neither  its  officers  nor  the  county 
may  be  harassed  by  litigation  in  the  interests 
of  private  creditors. 

Sicitzer  y.  Wellington,  40  Kan.  250;  Wallace 
T.  iMwytr,  64  Ind.  601,  28  Am.  Rep.  661;  Mc- 
Dougal  y.  Hennepin  County  Supers.  4  Minn. 
184:  StaU,  Crawford,  y.  Eberly,  12  Neb.  616; 
Bdwthom  y.  St.  Louis,  11  Mo.  69. 47  Am.  Dec. 
141;  Erie  y.  Knapp,  29  Pa.  176;  Mobile  y. 
Bowland,  26  Ala.  498;  Baltimore  y.  Root,  Arm- 
strong, 8  Md.  96,  63  Am.  Dec.  692:  Burnham 
▼.  Fond  du  Lac,  16  Wis.  198;  Buffham  y.  Ra- 
cine, 26  Wis.  449;  Marathon  Twp.  School  Diet. 
No.  4  y.  Qage,  89  Mich.  484.  83  Am.  Rep.  421; 
MeLellan  y.  Toung,  64  Gki.  899,  21  Am.  Rep. 
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276;  Merrell  y.  Campbell,  49  Wis.  586,  86  Am. 
Rep.  786. 

The  protection  given  from  garnishment  ia 
not  to  the  officer  but  to  the  public,  and  is  to 
prevent  confusion  and  petty  litigHtion  and  to 
secure  to  the  public  faithful  and  diligent  per- 
formance of  official  duties  by  iis  officers. 

McLetlan  v.  Young,  54  Ga  899, 21  Am.  Rep. 
276. 

Hoyt,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

By  this  proceeding  relator  sought  to  compel 
the  payment  of  a  judgment  against  Spokane 
county.  Such  proceedings  were  had,  and 
such  a  showing  made,  as  to  entitle  relator 
to  the  relief  sought  if  the  judgment  was  such 
that  it  could  be  enforced  against  the  county. 
Such  judgment  was  rendered  more  than  a 
year  before  the  commencement  of  this  pro- 
ceeding, and  was  so  rendered  in  the  superior 
court  for  Spokane  county  and  no  appeal  had 
been  prosecuted  therefrom.  It  follows  that 
any  error  which  may  have  been  committed  by 
tbe  court  in  which  such  ludgment  was  ren- 
dered in  the  action  would  constitute  no  de- 
fense to  this  proceeding,  unless  the  error  was 
of  such  a  nature  as  to  render  the  judgment 
void.  Appellant  might  safely  concede  that 
error  was  committed  in  the  rendition  of  the 
judgment,  and  yet  be  entitled  to  the  relief 
prayed  for.  The  only  ground  on  which  the 
respondent  could  successfully  defend  was  that 
the  judgment  was  absolutely  void  for  want  of 
jurisd  iction.  It  is  not  claimed  but  that  process 
was  regularly  served  in  the  action  in  which 
such  -judgment  was  rendered.  Hence,  if  the 
complaint  was  such  as  to  give  the  court  juris- 
diction of  a  subject-matter  which  under  any 
circumstances  could  be  the  foundation  of  a 
judgment  against  the  county,  it  must  follow 
that  jurisdiction  of  the  subject-matter  and  of 
the  person  of  the  defendant  had  been  obtained 
in  the  action  in  which  the  judgment  was  ren- 
dered, and  that  for  that  reason  U  was  not  void, 
but.  at  most,  simply  voidable. 

It  appeared  from  tbe  papers,  as  well  as 
from  tbe  process  served  upon  tbe  county,  in 
the  action  in  which  the  judgment  was  ren- 
dered, that  it  was  sought  to  charge  the  county 
b^  garnishee  process  as  a  debtor  of  the  prin- 
cipal defendant  in  the  action;  and  it  is  claimed 
on  the  part  of  the  respondent  that  there  is  no 
power  in  any  court  to  render  a  judgment 
against  a  county  as  garnishee  defendant.  The 
appellant  contends  that  a  county  is  subject 
to  garnishment  the  same  as  a  private  cor- 
poration, and  that,  if  it  is  not,  the  judgment 
rendered  against  it  was  only  erroneous,  and 
not  void;  that,  the  subject  of  garnishment 
being  within  the  juris:! iction  of  the  superior 
court,  it  had  jurisdiction  of  the  subject-matter, 
and,  having  obtained  jurisdiction  of  the  per- 
son of  the  county  by  the  service  of  process, 
had  such  jurisdiction  of  the  subject-matter 
and  of  the  person  of  the  respondent  as  to  au- 
thorize it  to  enter  a  judgment.  It  is  familiar 
law  that  a  judgment  rendered  in  an  action 
in  which  a  court  has  jurisdiction  of  the  per- 
son, upon  a  complaint  which  does  not  state  a 
cause  of  action,  is  not  void,  but  simply  erro- 
neous, and  it  is  upon  this  principle  that  the 
contention  of  the  appellant  that  the  judgment 
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in  question  is  not  void  is  founded.  But  in 
our  opinion,  if  the  county  was  not  subject 
to  garnishee  process,  th«  complaint  In  the 
action  in  which  the  judgment  in  question  was 
rendered  not  only  failed  to  state  a  cause  of 
action,  but  aflSrmatively  showed  that  no  Judg- 
ment could  be  rendered  thereon  against  the 
county.  It  must  be  conceded  that  if,  under 
the  legislation  of  the  state,  the  county  could 
not  be  sued  at  all,  a  judgment  rendered 
against  it  would  be  absolutely  void;  and,  in 
our  opinion,  a  iudgment  will  be  equally  void 
which  was  renaered  in  a  proceeding  to  which 
the  county  could  not,  under  the  law,  be  made 
a  party.  If  the  process  served  upon  the  county 
was  one  which  was  not  authorized  by  the 
statute,  no  rights  could  be  obtained  by  such 
service.  If  it  commanded  the  county  to  do 
that  which,  under  the  statute,  it  had  no  right 
to  do,  it  was  without  force.  It  follows  that, 
in  our  opinion,  the  court  had  no  jurisdiction 
of  any  subject-matter  which  could  authorize 
a  judgment  against  the  county,  and  likewise 
had  no  such  jurisdiction  of  the  person  of  the 
county  as  to  authorize  the  entry  of  judgment 
against  it  if  the  county  was  not  subject  to 
garnishment.  If,  on  the  other  hand,  it  was 
subject  to  garnishment,  the  claim  that  the  judg- 
ment was  void  by  reason  of  the  fact  that  the 
particular  debt  which  was  sought  to  be  reached 
was  not  subject  to  garnishment  cannot  be  sus- 
tained. Such  a  fact  might  be  Sufl9cient  to 
show  that  the  court  committed  error  in  the 
rendition  of  the  judgment,  but  would  not  be 
sufficient  to  show  that  it  acted  without  jurisdic- 
tion in  so  doing. 

It  follows  that  the  material  question  is  as  to 
whether  or  not  a  county  is,  under  our  statute, 
subject  to  garnishment.  This  is  an  important 
question,  and  has  been  elaborately  argued  by 
counsel.  The  authorities  upon  the  subject  are 
not  entirely  uniform,  but  from  the  cases  cited 
in  the  briefs,  and  from  such  other  cases  as  we 
have  been  enabled  to  examine,  we  are  satis- 
fied that  an  overwhelming  weight  of  author- 
ity is  in  favor  of  the  proposition  that  counties 
are  not  subject  to  garnishment.  It  is  held 
that  a  county  is  organized  for  public  purposes, 
and  should  not  bi  made  the  instrument  by 
the  aid  6f  which  to  obtain  private  ends;  that 
public  policy  will  not  permit  the  business  of 
such  corporation  to  be  interfered  with  by  pri- 
vate parties  in  the  pursuit  of  their  own  private 
objects;  that,  for  these  and  other  reasons; 
such  corporations  are  not  subject  to  this  proc- 
ess, unless  the  legislature  has,  by  express 
enactment,  so  provided;  that  the  intention  of 
the  legislature  to  so  provide  will  not  be  in- 
ferred from  the  fact  that  it  has  authorized 
such  corporation  to  be  sued,  nor  from  the  fact 
that  it  is  provided  in  the  act  relating  to  garnish- 
ment that  corporations  are  subject  thereto. 

The  reasons  above  outlined  were  well  stated 
by  Mr.  Justice  Lawrence  in  delivering  the 
opinion  of  the  court  in  the  case  of  Merwin  v. 
Chicago,  45  III.  133,  92  Am.  Dec.  204,  in  which 
that  learned  judge  made  use  of  the  following 
language:  *'A  large  and  growing  city  like 
Chicago  must  constantly  have  hundreds  of  per- 
sons in  its  employment,  and  if  the  city  cannot, 
at  short  intervals,  make  a  settlement  of  these 
multitudinous  accounts,  but  is  liable  to  be 
drawn  into  court  at  the  suit  of  every  creditor 
87  L.  R.  A. 


of  its  numerous  employees,  it  will  not  only  be 
engaged  in  much  expensive  'and  vexatious  lit- 
igation, in  which  it  has  no  interest,  but,  if  un- 
able to  safely  pay  its  employees  and  contract- 
ors, it  may  lose  the  services  of  persons  that 
may  be  of  much  value.  We  understand,  how- 
ever, the  counsel  for  the  appellant  to  concede 
that  money  due  municipal  officers,  agents,  or 
contractors  is  not  liable  to  garnishment;  but, 
it  is  insisted,  if  the  city  had  been  required  to 
answer,  the  idleged  indebtedness,  in  the  present 
case,  would  not  have  fallen  In  either  of  these 
classes.  But,  in  our  opinion,  the  city  should 
not  be  subjected  to  this  species  of  litigation,  no 
matter  what  may  be  the  character  of  its  indebt- 
edness.  If  we  hold  it  must  answer  in  all  these 
cases,  and  the  exemption  from  liability  be  al- 
lowed to  depend  in  each  case  upon  the  charac- 
ter of  the  indebtedness,  we  still  leave  it  liable 
to  a  vast  amount  of  litigation  in  which  it  has 
no  interest,  and  obliged  to  spend  the  money  of 
the  people  and  the  time  of  its  officinls  in  the 
management  of  matters  wholly  foreign  to  the 
object  of  its  creation.  A  municipal  corpora- 
tion cannot  be  properly  turned  into  an  instru- . 
ment  or  agency  for  the  collection  of  private 
debts.  It  exists  simply  for  the  public  welfare, 
and  cannot  be  required  to  consume  the  time  of 
its  officers  or  the  money  in  its  treasury  in  de- 
fending suits,  in  order  that  one  private  indi- 
vidual may  the  better  collect  a  demand  due 
from  another.  A  private  corporation  must  as- 
sume the  same  duties  and  liabilities  as  private 
individuals,  since  it  is  created  for  private  pur- 
poses. But  a  municipal  corporation  is  a  part 
of  the  government.  Its  powers  are  held  as  a 
trust  for  the  common  ^ood.  It  should  be  per- 
mitted to  act  only  with  reference  to  that  ob- 
ject, and  should  not  be  subjected  to  duties, 
liabilities,  or  expenditures,  merely  to  promoie 
private  interest  or  private  convenience."  If 
what  was  said  in  this  case  was  true  as  to  a 
strictly  municipal  corporation,  like  a  city,  it 
is  much  more  true  as  to  a  quasi-municipal  cor- 
poration, such  as  a  county,  for  the  reason  that 
the  latter  is  an  involuntary  corporation,  organ- 
ized exclusively  in  the  interest  of  the  public, 
and  as  an  agency  of  the  state,  while  the  former 
may  be  held  to  be  organized  in  some  sense  for 
the  private  benefit  of  its  inhabitants.  To  a 
like  effect,  and  founded  upon  substantially  the 
same  course  of  reasoning,are  the  following  cases. 
Susiizer  v.  Wellington,  40  Kan.  250;  Wallace  v. 
Lawyer,  54  Ind.  501,  28  Am.  Rep.  661;  Mc- 
Dougnl  v.  Hennepin  County  Supen.  4  Minn. 
184  (Gil.  180);  State,  Crawford^  v.  Eberly,  12 
Neb.  616;  Hawthorn  v.  St.  Louis,  11  Mo.  59, 
47  Am.  Dec.  141;  Erie  v.  Knapp,  29  Pa.  178; 
Mobile  V.  Rowland,  26  Ala.  498;  Baltimore  v. 
Root,  Armstrong,  8  Md.  95,  63  Am.  Dec.  692; 
Burnham  v.  Fond  du  Lae,  15  Wis.  193;  Buff- 
ham  V.  Racine,  26  Wis.  449;  Marathon  Twp. 
School  Dist.  No.  4  v.  Oage,  89  Mich.  484,  83 
Am.  Rep.  421;  McLellan  v.  Young,  54  Ga. 
899.  21  Am.  Rep.  276;  Merrell  v.  Campbell,  49 
Wis.  685.  85  Am.  Rep.  785. 

In  his  reply  brief,  counsel  for  appellant  has 
sought  to  show  that  some  of  these  cases  are  not 
in  point,  by  reason  of  the  fact  that  they  were 
decided  upon  appeal  from  judgments  holding 
municipal  corporations  liable,  and  were  there- 
fore rightfully  decided,  even  though  the  lower 
court  had  jurisdiction  to  reml^  the  Judgments, 
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if  sQch  Jadg-meDts  were  erroneous.  But  tbe 
language  of  ~the  opinions  in  the  cases  thus  re- 
ferred to  dearly  shows  that  such  corporations 
were  not  snbject  to  garnishment  at  all,  and 
that,  by  reason  of  this  fact,  they  were  under 
DO  obligation  to  noswer  when  served  with  gar- 
nish*^ procfS«  Tbe  casi'  of  Merwin  v.  Chicago, 
45  ill.  Ib8,  93  Am.  Dec.  204.  is  a  fair  repre- 
sentative of  this  class,  for,  while  the  questions 
therein  were  raised  upon  appeal,  the  action  of 
tbe  lower  court  in  dismissing  the  city  without 
requiring  it  to  answer  was  sustained,  and  this 
could  only  have  been  done  upon  the  theory 
that  the  fact  that  it  was  such  city  was  sum- 
cient  to  excuse  it  from  answering,  and  this 
could  only  have  been  so  by  reason  of  the  fact 
that  under  no  circumstances  was  it  liable  in 
such  a  proceeding;  for,  if  it  was  liable  at  all, 
it  would  have  been  necessary  for  it  to  have 
made  a  showing,  before  it  was  entitled  to  be' 
discharged.  Appellant  has  attempted  to  show 
that  other  cases  are  not  in  point  by  reason  of 
the  fact  that  their  decision  depended  upon  the 
statutes  of  the  state  in  which  they  were  ren- 
dered: but  a  careful  comparison  of  the  statutes 
of  such  states  with  ours  clearly  shows  that,  in 
most,  if  not  all,  of  them,  the  provisions  are 


such  that  the^  would  better  authorize  a  hold- 
ing that  municipal  corporations  were  liable  to 
garnishment  than  would  the  provisions  of  our 
statute.  In  all  of  them  there  is  as  broad  a  pro- 
vision as  to  suing  and  being  sued,  and  the  acts 
providins  for  garnishee  or  trustee  process  cover 
corporations  in  language  which  would  better 
authorize  the  inclusion  of  those  for  municipal 
purposes  than  does  the  language  in  our  statute, 
under  all  of  the  authorities,  we  are  satisfied 
that  the  law  is.  and  should  be,  that  municipal 
corporations,  and  especially  counties,  are  not 
liable  to  garnishment  unless  made  so  by  ex- 
press statutory  provision,  and  that  such  ex- 
press statutory  provision  does  not  exist  by  rea- 
son of  the  fact  that  corporations  are  named  as 
among  those  upon  whom  process  in  garnish- 
ment may  be  served,  unless  municipal  corpo- 
rations are  expressly  provided  for.  It  follows 
that  the  judgment  sought  to  be  enforced  in 
this  proceeding  was  void,  and  that  the  action 
of  the  superior  court  in  refusing  the  relief 
sought  must  be  affirmed, 

Dunbar*  Anderst  and   Gordon*   JJ., 
concur. 
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ATTORNEY  GENERAL,  ez  rel.  Dewitt  H. 
HOKELAND,  Appt,, 

COMMON  COUNCIL  OF  DETROIT. 
(^ Mich. ) 

1.  The  oAee  of  mayor  of  a  dty  whose 
charter  makes  the  mayor  a  conservator  of  the 
peace  and  a  member  of  tbe  board  of  health,  and 
empowers  him  to  administer  oatba  and  bear  com- 
plaints and  annul  or  suspend  licenses  for  rlola- 
tionsof  the'oharterorany  otber  law  of  the  state, 
is  within  Oonst.  art  6,  •  15,  providinir  that  no 
person  boldinir  oiBce  under  **tbia  state**  shall 
execute  tbe  office  of  governor. 

8.  Theaeoeiitaneeof  oneofllcevaeateB 
aaotlier  office  previously  held  by  the  person 
aooeptlDg  where  the  offices  are  incompatible. 

8.  The  power  to  remove  the  mayor  of 
any  city*  conferred  on  the  n^ovemor 
by  How.  Ann.  Btat.  1 663.  is  authorized  by  Cunst. 
art.  12,  6  7,  requiring  the  le^rislature  to  provide  a 
by-law  for  the  removal  of  any  officer  elected  by  a 
county,  townablp,  or  school  district  in  such  man- 
ner and  for  such  cause  as  shall  seem  just  and 
proper,  and  art.  15, 118.  oonferrinir  on  the  leirisla- 
ture  exclusive  authority  over  tbe  organization 
oi  deles  and  Tillaires. 

4*  The  rlKht  of  the  ipovemor  to  remove 
ell  dty  oflloers  chosen  by  the  electors  or  any 
city,  given  by  How.  Ann.  Stat.  1658.  Is  not  super- 
seded  as  to  the  mayor  of  a  given  city  by  the  mere 
fact  that  the  charter  of  such  city  provides  for 
tbe  removal  of  other  city  officers,  but  not  of  tbe 
mayor. 


5.  The  same  person  cannot  hold  the 
oflLoe  of  fOTemor  and  of  mayor  of  a 

dty  because  of  the  incompatibility  of  the 
offices,  where  the  governor  has  power  to  remove 
the  mayor,  even  though  the  necessity  for  tbe  re- 
moval may  be  remote. 

6.  The  fact  that  the  mayor  of  a  dty  be- 
fore bdnif  elected  to  the  oAce  ot  gover- 
nor publicly  declared  his  intention  to  continue 
to  perform  tbe  duties  of  tbe  office  of  mayor  will 
not  permit  him  to  retain  both  offices  where  the 
two  offices  are  incompatible. 

(March  19. 180rj 

APPEAL  by  relator  from  a  Judgment  of  tbe 
Circuit  Court  of  Wayne  County  dismiss- 
ing a  petition  for  a  writ  of  mandamus  to 
compel  respondent  to  call  an  election  to  fill 
the  office  of  mayor  of  Detroit  which  was 
alleged  to  have  become  vacant.    Writ  granted. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  J.  Speed*  for  appellant: 

No  member  of  Congress,  nor  any  person 
holding  office  under  the  United  States  or  thia 
state,  shall  execute  the  office  of  governor. 

Const,  art.  5,  §  15. 

If  the  mayor  holds  office  under  this  state, 
then  a  constitutioual  incompatibility  exists 
between  the  two  officers  similar  in  effect  to 
that  at  common  law;  and  the  acceptance  of 
the  office  of  governor  vacated  the  office  of 
mavor. 

Shell  V.  Causine,  77  Va.  338;  State  v.  JV«c- 
hou9e,  29  La.  Ann.  824;  ^taie,  Oicena,  t.  Draper, 


NoTC— On  tbe  question  who  are  public  officers, 
we  note  to  McCurnicIs  v.  Pratt  (Utah)  17  L.  B.  A. 

For  some  authorities  as  to  incompatibility  of 
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offices,  see  DeTurk  v.  Oom.  (Pa.)  6  L.  K.  A.  863, 
and  note:  Chambers  v.  State,  Barnard  (Ind.)  11 L, 
R.  A.  818,  and  nou;  and  Atty.  Gen.  v.  Marston  (K» 
H.)  18  L.  E.  A.  (no.  .na  ru>U..^^,.^^,  .^  GoOgle 
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45  Mo.  a56;  FolU  v.  Kerlin,  105  Ind.  221,  55 
Am.  Rep.  197;  Howard  y.  Shoemaker,  85  Ind. 
Ill;  Bunting  v.  WiHU,  27  Gratt.  144,  21  Am. 
Rep.  838;  Com,.  Bae/te,  v.  Binnt,  17  Serg.  & 
R.  219;  State,  Nourte,  v.  Clarke,  8  Nev.  ftl6. 

By  ibe  Detroit  charter  the  mayor  is  a  con- 
servator of  the  peace,  and  it  is  made  bis  duty 
to  see  that  all  laws  pertaining  to  tbe  munici- 
pal government  of  tbe  city  are  observed  and 
executed  (Comp.  1893,  §  70).  fulfilling  thereby 
an  obligation  imposed  upon  tbe  state. 

Tbe  mayor  in  his  oMcial  capacity  may  be 
guilty  of  misconduct  punishable  as  a  crimi- 
nal offense. 

How.  Stat  §  9267. 

It  is  incompatible  that  the  governor  should 
participate  in  and  approve  of  laws  fixing  the 
salary  of  tbe  office  of  mayor  and  determining 
it0  powers  and  duties. 

Fowler  y.  Pierce,  2  Cal.  165. 

Tbe  trial  of  officers  is  not  wholly  a  judicial 
function  to  be  exercised  only  bv  the  judiciary, 
but  the  authority  may  be  conferred  upon  ad- 
ministrative officers. 

FeopU,  Clay,  v.  Stuart,  74  Mich.  411;  Attv, 
6en„  Rich,  v.  Joehim,  99  Mich.  358,  23  L.  R. 
A.  699;  Davoek  |v.  Moore,  105  Mich.  120,  28 
L.  R.  A.  788. 

An  officer  continues  in  office  after  resigna- 
tion until  his  successor  is  elected  and  quali- 
fied. 

Badger  y.  United  States,  BoUes  C'Badgery. 
BoWt^*),  98  U.  S.  599,  23  L.  ed.  991:  Jones 
V.  Jefferson,  66  Tex.  576;  People  v.  Burnett 
Tup,  Supers,  100  111.  382. 

And  officers  who  hold  over,  hold  de  jure 
until  their  successors  are  elected  and  qualified. 

Smoot  v.  Somerville,  59  Md.  90;  People, 
Baird,y.  Tilion,  37  Cal.  614;  Slate  v.  Howe,  25 
Ohio  St.  588.  18  Am.  Rep.  321;  State,  Wood, 
V.  Hadley,  64  N.  H.  478. 

If  Mr.  Pingree  occupies  the  relation  of 
having  resign^,  but  nevertheless  holds  over 
until  the  election  of  his  successor,  then  if  an 
information  be  filed,  he  may  answer  that  be 
is  lawfully  entitled  to  hold  the  office  until  his 
successor  is  elected,  and  the  only  remedy  is  by 
mandamus  to  compel  the  calling  of  an  election. 

Mr,  Fred  A.  Baker  also  for  appellant. 

Mr,  C.  D.  Joslyn,  for  respondent: 

The  offices  of  governor  of  the  state,  and  of 
the  maj^or  of  the  city  of  Detroit,  are  not  in- 
compatible. 

Section  658  of  Howell's  Annotated  Statutes 
is<not  applicable  to  the  city  of  Detroit. 

The  charter  of  tbe  city  of  Detroit  contains 
ample  provisions  for  the  removal  of  all  of  its 
elective  officers  save  tbe  mayor. 

The  provision  that  tbe  governor  may  re- 
move elective  officers  of  cities  and  villages  is 
unconstitutional  and  void. 

People,  Le  Roy,  v.  Uvrlhut,  24  Mich.  44,  9 
Am.  Rep.  103;  People,  Atty.  Oen,,  v.  Lothrop, 
24  Mich.  235;  People,  Park  Gomrs.,  v.  Detroit, 
28  Mich.  228,  15  Am.  Rep.  202. 

Tbe  office  of  mayor  of  Detroit  Is  purely  and 
wholly  municipal  in  its  character.  He  has  no 
duties  to  perform  under  the  general  laws  ap- 
plicable to  tbe  whole  state. 

The  duties  of  governor  are  in  no  way  in- 
consistent, or  in  confiict  with  the  duties  of 
the  mayor  of  Detroit,  save  in  tbe  single  re- 
mote contingency  that  he  may  be  called  upon 
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to  remove  the  mavor,  assuming  the  statute  to 
be  applicable  and  valid,  and  from  tbe  very 
nature  of  tbe  two  offices  there  can  be  no  such 
incompatibility  as  the  law  contemplates  is 
necessary  to  prevent  the  holding  of  both. 

State,  Piatt,  v.  Kirk,  44  Ind.  405. 15  Am. 
Rep.  239;  Mohan  v.  Jackwn,  52  Ind.  599. 

There  is  no  incompatibility  between  a  state 
or  constitutional  office  and  a  municipal  office. 

Dorsey  v.  Vaugltan,  5  La.  Ann.  155;  State  v. 
Blanchard,  6  La.  Ann.  516;  ^aie  v.  Somnier, 
83  La.  Ann.  237. 

Although  the  Constitution  prohibits  a 
sheriff  from  holding  any  other  office,  yet  this 
court  has  held  that  a  deputy  sheriff  may  hold 
the  office  of  supervisor.  . 

PetfjAe  V.  Qosch,  82  Mich.  22. 

There  is  no  real  nor  pressing  necessity  for  a 
special  election,  and  the  writ  being  a  discre- 
tionary one,  ought  not  to  be  granted. 

Attif,  Oen.,  Cook,  v.  Detroit,  26 Mich.  264. 

A  special  law  repeals  by  implication  a 
general  law. 

People  V.  Eanrahan,  75  Mich.  627,  4  L.  R. 
A.  751. 

The  powers  of  a  municipal  corporation  at 
common  law  are  those  of  electing,  governing, 
and  removing  its  memt)ers  and  regulating  iia 
franchises  and  property. 

Willcock.  Mun.  Corp.  §  769. 

Local  self-government  to  this  extent  cer- 
tainly existed  when  our  Constitution  was 
adopted.  The  power  of  removal  is  as  neces- 
sary as  the  power  of  election  and  appointment 
and  the  latter  are  of  no  use  without  tbe 
former. 

PeopU,  Le  Boy,  v.  Ilurlbut,  24  Mich.  44,  9 
Am.  Rep.  103;  People,  Atty.  Oen.,  v.  Lothrop, 
24  llicb.  285;  People,  Park  Comrs,,  v.  Detroit, 
28  Mich.  227,  15  Am.  Rep.  202;  Davoek  v. 
Moore,  105  Mich.  120,  28  L.  R.  A.  783. 

It  may  well  be  doubted  if  the  doctrine  of 
incompatibility  was  ever  intended  to  be  ap- 
plied in  a  case  where  one  is  a  state  and  the 
other  a  municipal  office. 

People,  Ryan,  v.  Oreen,  5  Daly,  256. 

Where  tbe  question  arose  concerning  the 
incumbent  of  two  offices,  which  bore  no  re- 
lation subordinating  one  to  the  other,  it  has 
been  invariably  held  that  they  were  not  in- 
compatible. 

Rex  V. Pateman,  2  T.R.  777;  Verrior  v.  Sand- 
witch,  1  Sid.  805.  2  Keb.  93.  4  Inst.  310; 
Dyer's  Cwe,  2  Dyer,  1586;  Rex  v.  Godwin,  1 
Dougl.  397;  Milward  v.  Tliateher,  2  T.  R 
82;  Rex  v.  Trclawney,  3  Burr.  1615:  King  v. 
Jones,  1  Barp.  &  Ad.  677;  King  v.  PaUeson,  4 
Barn.  &  Ad.  15;  Kingy,  Tizzard,  9  Bam.  & 
C.  421. 

If  two  officers  are,  as  to  their  duties,  com- 
patible, at  common  law,  then  the  people  of  a 
state  have  tbe  inherent  right  to  elect  one 
person  to  bold  both  offices. 

State  V.  Blanchard, 6 La,  Ann.  515;  Carpenter 
V.  People,  Tilford,  8  Colo.  116;  State  y.  WU- 
mington,  8  Harr.  (Del)  294. 

The  n)ayor  of  Detroit  is  not  a  state  officer 
within  the  meaning  of  the  Constitution. 

Britcon  v.  Steber,  62  Mo.  370;  S/ielby  v. 
Alcorn,  36  Miss.  273,  72  Am.  Dec.  109;  Santo 
V.  State,  2  Iowa,  165,  63  Am.  Dec.  487: 
People,  Atty.  Oen.,  v.  Prolines,  34  Cal.  520; 
Carpenter  v.   People,  rtV/<?nf,  *aj^p^|116^  1 
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DJU.  MnB.  Corp.  §  69,  p.  101;  BesmiNica  v. 
DaUa9,  8  Teates,  800;  Waldo  y.  WaOaee,  12 
Ind.569. 

Municipal  offices  are  DOt  "offices  under  the 
state." 

StaU,  PlaU,  y.  Sirk,  44  Ind  405,  15  Am. 
Bep.  280;  Mohan  v.  Jackson,  52  Ind.  699; 
£>or$ey  ▼.  Vaugkan,  5  La.  Ann.  155;  State  y. 
JBianchard,  6  La.  Ann.  516;  SiaU,  Oorham,  y. 
Montgomery^  25  La.  Ann.  188;  State  y.  Som- 
nier,  38  La.  Ann.  287. 

Mr,  Charlea  Flowers  also  for  respond- 
ent. 

H«>oker»  J.,  deliyered  the  opinion  of  the 
court: 

Hon.  Hazen  S.  Pin^ee  was  elected  mayor 
of  the  city  of  Detroit,  and  while  an  incumbent 
of  that  office  was  elected  to,  accepted,  and  en- 
tered upon  the  execution  of  the  duties  of  the 
office  of  governor.  He  continues  to  perform 
the  functions  of  both,  and  the  petition  in  this 
proceeding  proceeds  upon  the  theory  that,  by 
accepting  the  latter  office,  that  of  mayor  has 
become  yacant,  and  a  writ  of  mandamus  is 
asked  commanding  the  respondent  to  call  an 
election  to  fill  such  yacancy.  Two  theories 
are  preseoted  under  which  it  is  contended  that 
Mr.  Pingree  cannot  bold  these  two  offices  at 
one  and  the  same  time:  (1)  That  he  is  prohib- 
ited by  1^  15  of  art.  5  of  the  Constitution, 
which  says:  "No  member  of  Con^rress,  norany 
person  holding  office  under  the  United  States 
or  this  state,  shall  execute  the  office  of  gov- 
ernor." (2)  That  the  two  offices  are  incom- 
patible under  the  rules  of  the  common  law. 

Many  cases  haye  arisen  upon  similar  pro  vi- 
rions of  the  various  Constitutions,  and,  while 
tbe  decisions  are  not  altogether  uniform,  we 
shall  find  them  in  substantial  harmony  upon 
two  propositions,  tiz. :  First,  that  an  officer  of 
a  city,  whose  duties  are  simply  and  purely 
municipal,  and  who  has  no  function  pertaining 
to  state  ailairs,  does  not  come  within  tbe  con- 
Btiiuilonai  description  of  officers  holding  office 
under  the  state;  and,  second,  where  officers  in 
cities  are  appointed  or  elected  by  tbe  com- 
munity in  obedience  to  laws  of  the  state  which 
impose  duties  upon  them  in  relation  to  state 
Affairs,  as  contradistinguished  from  affairs  of 
interest  to  the  city  merely,  such  as  relate  to 
gasworks,  sewers,  waterworks,  public  lighting, 
etc.,  they  are  upon  a  different  footing,  and 
may  properly  be  said  to  bold  office  under  tbe 
state.  We  will  first  consider  whether  this  dis- 
tinction is  a  proper  one  to  be  made  under  our 
Constitution,  and  it  must  be  determined  upon 
adjudicated  cases  elsewhere,  and  such  lights 
of  a  domestic  nature  as  our  own  decisions  and 
discussions  afford. 

There  are  cases  which  hold  that  a  similar 
provision  is  to  be  applied  only  to  constitutional 
offices,  and  it  is  contended  here  that,  at  the 
mofit,  the  proyision  does  not  include  all  offices 
that  are  held  under  state  authority;  that  offi- 
cers elected  by  counties,  townships,  school  dis- 
triers,  etc.,  should  be  excluded.  In  the  state 
of  Louisiana  that  seems  to  be  the  rule,  as  has 
been  repeatedly  declared,  under  the  following 
constitutional  provision,  «i0.;  '*No  person  shall 
hold  or  exercise,  at  the  same  time,  more  than 
one  office  of  emolument,  except  that  of  justice 
of  the  peace."  The  cases  sustain  the  state- 
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ment,  and  some  of  them  go  the  length  of 
holding  that  tbe  section  applies  only  to  con- 
stitutional offices.  They  all  rest  upon  the 
decision  in  the  case  of  Dorsey  y.  Vaughan,  5 
La.  Ann.  155.  In  that  case  the  question  be- 
fore the  court  was  whether  a  person  could 
be,  at  the  same  time,  sheriff  and  parish  tax 
collector.  The  court  said  that  "the  office  of 
parish  tax  collector,  if  office  it  be  (upon 
which  point  we  express  no  opinion),  is  a 
municipal  office:  that  of  sheriff  is  a  state  office. 
Tbe  incompatibility  contemplated  by  the  Con- 
stitution is  the  holding  of  two  state  offices.** 
No  authority  is  cited  in  support  of  this 
construction,  nor  is  any  reason  given,  and, 
as  an  authority,  this  case  has  no  intrinsic  yalue 
outside  of  Louisiana,  except  that  which  any 
decision  should  have  by  reason  of  the  emi- 
nence of  the  Judges  who  made  It  See  also 
Stitte  y.  Blanehard,  6  La.  Ann.  515.  which 
deals  with  another  constitutional  provision, 
and  Voorhus  y.  Fournei,  15  La.  Ann.  597; 
State^  Oorham,  y.  Montgomery,  25  La.  Ann. 
140;  State  y.  NewhouH,  29  La.  Ann.  824;  StaU 
y.  Somnier,  83  La.  Ann.  288.  From  tbe  fore- 
going it  would  appear  that  the  Louisiana  au- 
Uiorities  sustain  the  proposition  contenrled 
for,  viz,  that  only  state  offices,  as  contradis- 
tinguished from  those  pertaining  to  counties, 
etc. ,  are  within  tbe  provision  of  tbe  Louisiana 
Constitution;  and  not  only  that,  but  they  must 
be  offices  created  by  the»Constitution.  Offices 
of  lesser  subdivisions  seem  to  be  treated  as 
municipal  offices,  and  as  the  ''parish"  in  Louis- 
iana is  defined  by  Webster  to  be  * 'a  civil  di- 
yision,  corresponding  to  a  county  in  oth^r 
states,"  it  is  obvious  that  Dorsey  v.  Vaughan 
was  not  in  fact  treatins:  of  a  municipal  cor- 
poration proper,  but  a  quasi  corporation,  and 
this  may  perhaps  be  explained  by  the  fact  that 
the  civil  law  is  tbe  substratum  of  Louisiana 
Jurisprudence.  This  use  of  tbe  term  "munici- 
pal corporation"  does  not  seem  to  be  adopted 
in  the  other  cases  that  we  shall  discuss, 
and  we  mention  it  to  clearly  show  that  tbe 
Louisiana  cases  differ  in  important  particulars 
from  others.  We  recall  no  other  case  that 
goes  so  far  as  to  hold  that  county  and  township 
offices,  so  called,  are  not  ''offices  held  under 
the  state." 

Counsel  for  the  respondent  are  of  the  opin- 
ion that  the  Louisiana  cases  are  reinforced, 
and  that  view  is  shown  to  have  been  enter 
tained  by  our  constitutional  convention  of 
1850,  not  by  reason  of  its  treatment  of  this 
particular  proyision.  but  in  its  discussion  of  a 
kindred  proyision  appertaining  to  tbe  eligi- 
bility of  members  of  the  legislature,  we..-  ^  6 
of  article  4.  The  counsel  have,  we  think, 
misapprehended  tbe  purport  of  the  discussion 
in  the  constitutional  conyention.  So  far  from 
tbe  members  of  the  convention  entertaining 
the  opinion  that  tbe  expression,  "officer  under 
the  state,"  means  tbe  same  thing  as  state  of- 
ficer, the  contrary  yiew  appears  to  have  been 
expressed  by  every  member  who  is  recorded  as 
having  addressed  tbe  convention  upon  the  sub- 
ject. Mr.  Busb,  referring  to  the  provision  of 
the  Constitution  of  1835,  which  reads:  "No 
person  holding  any  office  under  the  United 
States,  or  of  this  state,  officers  of  tbe  militia, 
justices  of  the  peace,  associate  judges' of  tbe 
circuit  and  county  courts,  and  postmasters  ex- 
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cepted,  shall  be  eligible  to  either  house  of  the 
legislature"  (§  8.  art.  4),— said:  "Under  it  the 
ouestioD  of  the  eligibility  of  certain  county  of- 
ncess  had  been  frequently  before  the  legisla- 
ture, and  it  was  yet  uncertain  whether  they 
rightfully  held  their  seats  or  not.  It  was 
urged  by  some  that  the  county  and  township 
officers  were  excluded  from  holding  seats, 
from  the  very  fact  that  Justices  of  the  peace 
were  excepted.  He  had  never  been  in  the  leg- 
islature without  witnessing  some  confusion, 
growing  out  of  the  election  r)f  a  county  officer, 
judge,  clerk,  or  some  other."  Mr.  Bush 
furtoer  stated  that  it  was  the  duty  of  the  con- 
▼eotion  to  set  the  matter  at  rest.  Mr.  McClel- 
land thought:  'The  general  interpretation  of 
the  clause  of  the  Constitution  was  as  stated  by 
the  member  from  Ingham  (Mr.  Bush),  that  all 
oflScers  were  exclud^  save  those  specially  ex- 
cepted. ...  In  regard  to  the  cases  of  county 
officers  holding  seats*  mentioned  by  gentlemen, 
he  believed  the  question  of  their  eligibility  had 
been  referred  to  committees,  but,  if  rumor  was 
correct,  those  committees  had  withheld  their 
reports,  and  the  officers  were  thus  permitted  to 
remain  and  hold  their  seals  in  the  legislature. 
The  question  was  not  settled."  After  an 
amendment  inserting  the  words,  "or  anv 
county  office,"  had  been  proposed.  Mr.  Good- 
win said :  "It  has  been  remarked  that  the  cor- 
responding section  in  the  present  Constitution 
has  occasioned  a  gre%t  deal  of  discussion  in  the 
legislature.  It  has  received  a  broad  construc- 
tion, and  one,  I  think,  not  in  conformity  with 
its  object  and  intent.;"  and,  after  quoting  the 
provision,  he  proceeded:  "One  would  have 
supposed  that  the  phraseology  would  hare  ex- 
cluded county  officers,  yet  it  is  well  known 
that  they  have  been  admitted  to  seats.  I  re- 
member a  case  that  occurred  two  years  ago. 
A  contested  election  of  a  county  clerk  had 
been  returned  to  the  house  of  representatives, 
and  he  had  obtained  a  certificate  of  his  elec- 
tion. The  question  came  up  of  his  compe- 
tency to  hold  the  seat;  vet  he  was  permitted  to 
retain  it.  I  understood  it  was  decided  that  the 
proper  construction  of  the  section  was  that  it 
merely  applied  to  state  officers;  in  common 
parlance,  officers  appointed  directlv  by  state 
authority."  It  will  be  noted  that  Mr.  Qood- 
win  was  of  the  opinion  that,  although  the 
clause  had,  in  this  instance,  been  interpreted 
to  mean  "officers  appointed  directly  by  state 
authority,"  yet  this  was  a  misconstruction, 
and  the  provision  should  have  been  construed, 
as  excluding  county  officers  as  well.  He  of- 
fered an  amendment,  of  which  he  said :  "It  will 
put  the  matter  beyond  the  probability  of  any 
ambiguity  or  misconstruction."  See  Conven- 
tioniDebates  1850,  pp.  12^181. 

It  will  be  seen,  therefore,  that  there  was  in 
the  convention  no  apparent  disagreement  as  to 
the  proposition  that  $  8  of  art.  4  of  the  Con- 
stitution of  1885  excluded  others  than  those 
who  were  appointed  "directly  by  state  author- 
ity," nor  is  it  easy  to  perceive  why  there  should 
have  been.  In  the  same  instrument  (article  6, 
g  6)  it  was  provided  that  each  township  might 
elect  four  justices  of  the  peace.  It  was  per- 
fectly obvious,  therefore,  that  if  the  words, 
"office  under  the  United  States  or  of  this  state," 
were  given  a  construction  which  limited  them 
to  "officers  appointed  directly  by  state  author- 
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ity,"  the  exception  in  the  same  section,  of  jus- 
tices of  the  peace,  was  senseless;  and  as  the 
words  are  susceptible  of  a  construction  wbicli 
excluded  officers  immediately  holding  office 
under  authority  of  the  state,  and  administering^ 
state  functions,  it  is  to  be  assumed  that  they 
were  also  employed  in  that  sense.  It  is  also 
plainly  inferable  that,  if  the  words  were  used 
m  this  sense  in  the  section  referred  to.  rimilar 
words  were  used  in  a  like  sense  in  ^  16,  art.  5, 
which  reads:  "No  member  of  Congress,  nor 
any  other  person  holding  office  under  the 
United  States  or  this  state,  shall  execute  the 
office  of  governor," — a  provision  in  the  same 
language  as  is  employed  in  g  15,  art.  5,  of  our 
present  Constitution. 

It  should  perhaps  be  stated  that  the  ques- 
tion cannot  well  arise  under  the  corresponding 
provision  of  our  present  Constitution,  rela- 
tive to  the  qualifications  of  members  of  the  leir- 
islature  (art.  4,  ^  6),  as  the  inhibition  Con- 
tained in  that  S'  ction,  as  appears  by  the  con- 
stitution actually  adopted  by  the  convention, 
signed  by  the  members  of  the  convention  and 
filed  in  the  office  of  the  secretary  of  state,  does 
not  apply  to  state  officers;  the  words  *'or  this 
state,"  having  been  omitted,  whether  inten- 
tionally or  through  inadvertence  it  is  impos- 
sible to  say.  Certain  it  is  that  the  vote  adopt- 
ing the  Constitution  was  taken  upon  the  en- 
grossed copy,  as  appears  by  the  procfedings  of 
the  convention  (p.  918).  'In  California,  the 
constitutional  provision  was  that  "no  per- 
son holding  any  lucrative  office  under  the 
United  States,  or  any  other  power,  shall 
be  eligible  to  any  civil  office  of  profit  un- 
der this  state."  etc.  In  People,  MarshaU, 
V.  Leonard,  78  Cal.  280,  the  office  of  su- 
pervisor of  a  district  was  held  to  be  pro- 
hibited. The  Indiana  Constitution  prohibited 
the  holding  by  one  person  at  the  same  time  of 
two  lucrative  offices  under  the  state,  and  was 
held  to  cover  the  office  of  pounty  commissioner 
and  county  recorder.  DaiUy  v.  Slate.  Hufier, 
8  Blackf.  329.  In  Folte  v.  Kerlin,  105  Ind. 
221,  55  Am.  Rep.  197,  a  township  trustee 
was  held  to  be  within  the  provision.  In  Vir- 
ginia the  Code  provides  that  **no  person  shall 
be  capable  of  holding  any  post  of  profit,  trust, 
or  emolument,  civil  or  military,  legislative,  ex- 
ecutive, or  Judicial,  under  the  government  of 
this  commonwealth,"  who  holds  certain  other 
offices  enumerated.  Banting  v.  WiUi$,  27 
Gratt.  144.  21  Am.  Rep.  888,  and  ShOl  v. 
Cousins,  77  Va.  828,  involved  the  office  of 
sheriff,  which  is  a  county  office,  and  in  the 
latter  case,  a  "sampler  of  tobacco,"  in  the  city 
of  Petersburg.  These  offices  were  held  to  be 
within  the  prohibition.  SheUfy  v.  Alcorn,  H6 
Miss.  278,  72  Am.  Dec.  169.  held  under  a  pro- 
vision prohibiting  the  appointment  of  a  senntor 
to  any  civil  office  under  this  state,  which  shall 
have  been  created  during  his  term  as  senator, 
that  a  senator  was  not  eligible  to  the  office  of 
levee  commissioner  of  a  county.  In  this  ca^ 
it  was  said:  "And  it  is  laid  down  *that  a  pub- 
lic officer  is  one  who  has  some  duty  to  per- 
form concerning  the  public,  and  he  is  not  the 
less  a  public  officer  when  his  duty  is  confined 
to  narrow  limits,  because  it  is  thedutv,andthe 
nature  of  that  duty,  which  makes  him  a  pub- 
lic officer,  and  not  the  extent  of  his  authority.' 
7  Bacon, Abr.  280  [Kingy.E^nell],  Carth.  479. 
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And  we  apprehend  that  it  may  be  stated  as 
uoiversally  true,  that  where  an  employmeDt  or 
duty  is  a  oontJouing  one.  which  is  defined  by 
rales  prescribed  by  law  and  Dot  by  contract, 
such  a  charge  or  employment  is  an  office,  and 
the  person  who  performs  it  is  an  olficer.  This 
was  the  rule  applied  by  Chief  Justice  Marshall, 
in  the  case  of  V fitted  Stain  ▼.  Maurice,  2 
Brock.  96,  in  which  it  was  held  that  an  agent 
of  fortifications  was  an  officer.  .  .  .  The  Jaw 
itself  provides  that  the  leyee  commissioner 
shall  hold  his  office  for  the  term  of  two  years, 
under  such  restrictions  as  are  therein  pre- 
scribed. He  is  required  to  give  bond,  and  to 
discharge  the  duties  of  treasurer,  in  which  po- 
sition he  is  entitled  to  receive  large  sums  of 
public  money.  The  board  of  police,  upon  the 
report  of  the  levee  commissioner  as  to  the  cost 
of  the  work  to  be  done,  is  required  to  levv  a 
sufficient  tax  to  meet  it;  and  he  is  required  to 
take  an  oath  'that  he  will,  in  all  things  touch- 
ing his  office,  seek  to  promote  the  best  inter- 
ests of  his  county  and  the  state  of  Mississippi.' 
These  directions,  of  themselves,  without  doubt, 
define  the  character  of  the  place  of  levee  com- 
missioner, and  determine  it  to  be  an  office. 
But,  in  fact,  the  several  acts  on  the  subject 
contemplate  the  performance  of  duties  to  the 
public  which  are  prescribed  bv  law,  for  a 
stated  compensation  ...  It  follows,  hence, 
that  whether  an  office  has  been  created  by  the 
Constitution  itself,  or  by  statute  enacted  pur 
suaut  to  its  provisions,  the  incumbent,  as  a 
component  member  of  one  of  the  bodies  of  the 
magistracy,  is  vested  with  a  portion  of  the 
powerof  the  government  whether  the  portion  of 
the  power  orthe  government  which  be  is  thus 
entitled  to  exercise  is  legislative,  judicial,  or  ex- 
ecutive in  its  character.  .  .  It  is  manifest 
that  the  local  and  limited  power  and  duties  of 
ibe  levee  commissioner  can  have  no  effect  in 
deierraining  the  ouesilon  whether  his  office  is 
not  an  office  unaer  the  state.  A  member  of 
the  board  of  county  police,  or  a  justice  of 
the  peace,  is  as  much  an  officer  under  the 
state  as  the  executive  and  heads  of  depart- 
meiU-s,  or  a  member  of  the  judiciary.  The 
powers  attached  to  the  office  of  levee  com- 
missioner evidently  pertain  to  the  executive 
branch  of  the  government.  Clothed  with  a 
portion  of  the  power  vested  in  that  depart- 
ment, the  commissioner,  in  the  discharge  of 
bis  proper  functions,  exercises  as  clearlv 
sovereign  power  as  the  governor,  or  a  sheriff, 
or  any  other  executive  officer,  when  acting 
within  his  appropriate  sphere." 

These  cases  proceed  upon  the  theory  that 
all  officers  whose  duties  are  prescribed  by  gen- 
eral law,  however  trivial,  perform  their  own 
^rticular  portion  of  the  business  of  the  state. 
The  levying  and  collection  of  taxes  are  state 
matters.  So  arc  all  things  connected  with  the 
state  system  of  schools,  construction  and  main 
tenacce  of  public  highways,  and  preservation 
of  the  peace,  and  these  cases  hold  the  generally 
conceded  doctrine  that  all  who  have  parts  to 
perform  in  the  general  scheme  are  officers 
holding  under  the  state,  if  their  cngagemedt 
rises  to  the  dignity  of  an  office,  rather  than  a 
mere  employment.  The  next  distinction  made 
relates  to  municipal  offices,  and  it  is  said  that 
officers  elected  in  cities  are  not  to  be  classified 
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with  county  and  township  officers,  and  cannot 
be  said  to  hold  office  under  the  state;  that  such 
offices  are  held  under  the  city.  In  the  absence 
of  authorities,  we  should  hesitate  before  say- 
ing that  the  constitutional  convention  contem- 
plated that  a  governor  might  be  a  sheriff,  or 
county  clerk,  or  a  supervisor  or  higbwav  com- 
missioner, upon  the  ground  that  counties  and 
townships  are  recognized  agencies  of  govern- 
ment, each  forming  a  territorial  division  to  and 
upon  which  is  given  the  privilege  and  imposed 
the  responsibility  of  managing  certain  public 
affairs  of  the  state  in  the  respective  localitiefi. 
The  sheriff  is  a  conservator  of  the  peace,  and 
it  is  the  peace  of  the  state.  The  county  clerk 
keeps  the  records  of  the  state  courts  and  other 
state  records  for  his  county  as  to  births,  deaths, 
taxes,  and  elections,  and  makes  reports  to  su- 
perior officers.  The  county  treasurer,  judge 
of  probate,  superintendent  of  schools,  and  the 
board  of  supervisors  all  perform  the  duties  Im- 
posed upon  them  within  their  respective  coun- 
ties, it  is  true,  but  in  obedience  to  laws  of  gen- 
eral application  and  regulating  state  affairs. 
The  same  can  be  said  of  township,  school,  and 
highway  officers.  These  are  all  part  and  parcel 
of  the  one  great  scheme  of  state  government. 
But  at  this  point  it  is  said  that  we  must  draw 
the  line;  that  when  we  pass  the  confines  of  the 
smallest  village  or  the  largest  city  the  section 
does  not  apply.  Sudi  localities  are  parts  of 
the  state,  state  laws  are  enforced  within  such 
territory,  and  the  various  officers  have  to  per- 
form many  functions  pertaining  to  state  as 
contradistinguished  from  city  affairs.  The 
state  revenues  have  to  be  levied,  collected, 
and  paid  over  by  them  through  county  officers, 
the  same  as  in  the  township;  highways  have 
to  be  provided,  repaired,  and  maintained; 
schools  in  substantial  harmony  with  the  state 
school  system  roust  be  maintained,  which  are  in 
part  supported  by  the  state  school  funds;  the 
criminal  laws  are  enforced  through  justices' 
and  other  courts,  constables,  marshals,  police 
officers,  etc.;  some  officer  in  these  localities 
has  the  custody  of  securities  for  debt,  as  does 
the  township  clerk;  the  council  takes  the  place 
of  the  township  board  in  the  management  of 
local  affairs;  elections  for  state,  county,  and 
local  officers  are  in  charge  of  citv  and  village 
officers;  and  it  is  obvious  that  the  volume  of 
state  business  in  a  busy  city  is  much  greater 
and  more  complicated  and  important  than  in 
a  rural  township.  Still  it  is  urged  that  the 
Constitution  makers  had  no  intention  of  ex- 
cluding occupants  of  municipal  offices  from 
executing  the  office  of  governor,  while  at  the 
same  time  they  prohibit  incumbents  of  the 
otHce  of  overseer  of  highways,  school  inspector, 
or  even  notary  public  from  performing  the  du- 
ties of  governor. 

It  would  seem  manifest  that,  if  the  conten- 
tion of  counsel  for  the  respondents  is  correct, 
it  must  be  based  upon  some  other  reanon  than 
a  lack  of  interest  on  the  part  of  the  state  in  the 
performance  of  their  duties  bv  city  officers. 
We  do  not  recall  a  reason  that  lias  6een  given 
that  will  serve  to  explain  satisfactorily  why  the 
mayor  of  a  city  should  be  permitted  to  execute 
the  office  of  governor,  when  the  incumbent  of 
the  lowest  office  in  a  townsbip  or  a  postoffice 
at  crossroads  is  prohibited.    But,  plain  as  this 
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may  seem  to  be,  there  arc  cases  which  make  a 
distinctioo  between  state  and  municipal  oflSces, 
and  we  will  discuss  them. 

In  Pennsylvania  the  Constitution  provided 
that  no  person  holding  office  under  the  United 
States  should  exercise  the  office  of  judge. 
The  recorder  of  Philadelphia  had  some  judi- 
cial functions,  and  in  Ifespubliea  y.  Dallas,  3 
Yeates,  814,  it  was  said  that,  in  strict  legal 
sense,  he  was  a  "judge/'  but  that  there  was 
difficulty  in  determining  what  the  Constitution 
meant;  and  the  court  seems  to  have  considered 
it  a  close  question,  but  determined  that  the 
use  of  the  word  "judge"  was  with  reference 
to  officers  known  by  that  name  in  the  law,  and 
that  it  was  not  intended  to  include  all  who 
performed  judicial  duties.  Among  other  rea- 
sons for  reaching  this  conclusion  (and  it  is  a 
cogent  one)  was  the  fact  that,  in  the  section 
under  discussion,  "not  only  some  of  the  judi- 
cial characters,  as  justices  of  the  peace,  are 
omitted  in  the  prohibition,  but  others,  as  regis- 
ters of  wills,  although,  as  constituting  a  part 
of  the  register's  court,  they  are  declared  to  be 
part  of  the  judicial  power  of  the  state,  are  par- 
ticularly inciuded  in  the  prohibition,  showing 
the  sense  of  the  convention  that  every  person 
exercising  judicial  power  was  not  intended  to 
be  included  under  the  word  'judge;'  otherwise 
it  would  have  been  nugatory  to  have  expressly 
included  the  registers. "^  It  is  plain  that  the  de- 
cision does  not  aid  us  in  determining  whether 
city  offices  are  held  under  the  state,  yet  it  is 
one  of  the  cases  relied  on  in  support  of  re- 
spondents' contention.  It  is  a  case  where  a 
city  office  was  held  not  jto  be  included,  but  it 
was  for  reasons  peculiar  to  the  particular 
provisions  of  that  Constitution.  In  State  v. 
Wilmington,  8  Harr.  (Del.)  800,  the  court 
passed  on  the  following  provision  of  the  Con- 
stitution, viz.:  "No  ordnined  clergyman  or 
ordained  preacher  of  the  gospel  of  any  denom- 
ination, shall  be  capable  of  holding  any  civil 
office  in  this  state,  or  of  being  a  member  of 
either  branch  of  the  legi.«lalure,"  The  ques- 
tion arose  over  the  office  of  city  treasurer,  and 
it  was  held  not  to  be  within  the  meaning  by 
theprovision. 

Here,  a^ain,  some  facts  are  found  in  con- 
nection with  the  Delaware  Constitution  which 
render  the  decision  of  no  great  force  upon  the 
question  we  are  discussing.  One  thing  the 
opinion  does  show,  tdz.,  that  local  officers, 
such  as  constables,  overseers  of  the  poor,  and 
even  attorneys  at  law,  were  state  officers.  We 
quote:  **Is  this  principle  fully  recognized  in 
excluding  clergymen  from  all  offices  connected 
with  the  government  properly  speaking,  or 
does  it  require  to  be  extended  to  offices  held 
under  public  corporations,  and  not  held  under 
or  composing  any  part  of  the  state  govern- 
ment? The  business  of  the  convention  was  to 
establish  a  state  government  and  provide  the 
mode  of  its  administration.  In  speaking  of 
offices  such  offices  were  undoubtedly  meant  as 
were  designed  for  this  purpose,  either  directly 
or  indirectly.  And  the  Constitution  is  very 
particular  in  its  details  in  reference  to  officers 
and  the  mode  of  their  appointment,  specifying 
election  officers,  officers  relating  to  taxes,  to 
the  poor  and  to  highways,  constables,  and 
hundred  officers.  Even  attorneys  at  law  seem 
to  have  been  regarded  as  officers,  being  a  part 
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of  the  judicial  branch  of  the  government,  and 
concerned  in  carrying  out  the  system.  For 
all  these  have  their  parts  to  perform,  and  with- 
out the  agency  of  any,  the  most  uniroporUint 
of  tbem.  the  system  would  be  imperfect.  Bui 
the  Constitution  nowhere  descends  to  make  a 
corporation  officer.  Such  an  office  forms  no 
part  of  the  system  of  government;  it  is  per- 
fectly immaierial  for  all  the  purposes  of  state 
government,  whether  the  city  of  Wilmington 
has  a  treasurer  or  no  treasurer;  and,  as  the  ex- 
istence of  such  an  officer  did  not  enter  into  the 
bystem  of  government  which  the  convention 
was  forming,  it  cannot  be  supposed  that  the 
qualifications  or  disqualifications  which  they 
sought  to  apply  to  their  officers,  were  designed 
by  tbem  to  be  extended  and  applied  to  such 
corporate  officer."  Other  reasons  arising  out 
of  and  peculiar  to  the  Delaware  Constitution 
are  shown  in  the  following  quotation  from  the 
opinion:  "But  if  this  office  of  city  treasurer 
be  an  office  within  the  meaning  of  the  Consti- 
tution, the  whole  affair  is  wrong,  and  the  peo- 
ple of  Wilmington  have  do  right  to  choose  the 
person  who  shall  fill  that  office.  If  this  be  a 
*civil  office  in  this  state,'  such  an  office  as  is 
embraced  within  the  Constitution,  it  is  an  office 
'under  this  state,'  and  the  appointment  to  it  is, 
by  the  same  Constitution,  vested  in  the  gov- 
ernor. 'Article  8,  §  8:  The  governor  shall  ap- 
point all  officers  whose  offices  are  established 
by  this  Constitution,  or  shall  be  established  by 
law,  and  whose  appointments  are  not  herein 
otherwise  provided  for.'  This  is  an  office 
established  by  law,  and  the  appointment  to  it 
is  not  provided  for  in  the  Constitution,  other- 
wise than  by  the  general  appointing  power  of 
the  governor;  if  therefore,  it  be  a  constitutional 
office,  it  must  be  filled  by  the  governor's  ap- 
pointment" This  case  clearly  implies,  if  it 
does  not  expressly  state,  that  the  city  treasurer 
of  Wilmington  has  no  functions  of  a  state 
character,  in  the  language  quoted,  which  we 
repeat:  ''For  all  these  have  their  parts  to  per- 
form; and  without  the  agency  of  any,  the  most 
unimportant  of  tbem,  the  system  would  be  im- 
perfect. But  the  Constitution  nowhere  de- 
scends to  notice  a  corporation  officer.  Such 
an  office  forms  no  part  of  the  system  of  gov- 
ernment; it  is  perfec^y  immaterial  for  all  the 
purposes  of  state  government,  whether  the 
city  of  Wilmington  has  a  treasurer  or  no  treas- 
urer." 

We  may  conclude  what  we  have  to  say  upon 
that  case  with  the  statement  that  the  opinion 
refers  to  the  case  of  Respublica  v.  DaUas,  3 
Yeates,  800,  as  "in  point,  and  on  the  same 
principle."  upon  the  question  of  constitutional 
construction,  t.  e.  that  the  section  is  to  be  con- 
strued in  the  light  of  other  provisions  of  the 
Constitution.  It  will  be  noticed  that  in  neither 
of  these  cases  is  there  anything  that  militates 
against  the  proposition  that  a  municipal  officer 
with  state  functions  is  an  officer  under  the 
state,  or  asserts  that  he  is  exempt  from  the  pro- 
visions, because  elected  by  a  city  or  village. 
But  in  the  case  of  Atty.  Qen,,  WiiktM,  v.  Con- 
nors, 27  Fla.  829,  may  be  found  an  instance 
where  the  supreme  court  of  Florida  holds 
that,  while  a  sheriff  is  within  the  prohibition 
of  one  of  these  provisions  because  he  is  a  state 
officer,  a  city  marshal  is  not,  because  he  holds 
under  a  city,  and  therefore  not  under  the  state 
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It  ^eemR  to  be  put  upon  the  jocund  that,  inas- 
much  as  the  Constitution  left  the  legislature 
the  power  of  creating  and  destroying  munici- 
pal corporations,  it  cannot  be  supposed  that 
they  were  understood  to  be  a  part  of  the  state 
government,  considered  in  its  broad  and  com- 
prehensive sense,  although  it  admits  that  they 
are  clothed  with  powers  to  be  exercised  outside 
of  the  confines  of  the  municipality  (and  there- 
fore of  state  powers),  still  "they  are  incidents, 
auxiliaries,  and  agencies  only,  in  their  relation 
to  the  state  government."  Again,  county  offi- 
cers are  distinguished  upon  the  ground  that 
thej  "are,  in  express  terms,  created  and  pro- 
vided for  by  the  Constitution,  as  part  of  the 
machinery  of  the  state's  government,  in  their 
respective  counties,  and  are  to  be  regarded, 
strictly  speaking,  as  officers  of  the  state.  This 
case  decides  the  question  upon  its  own  state 
Constitution,  and,  were  we  to  approve  the 
reasoning  (which  we  do  not),  might  readily 
be  distinguished  from  a  case  arising  under 
our  Constitution,  where  the  incorporation 
and  organization  of  cities  and  yillages  bj 
the  legislature  are  required  (art.  15,  g  13); 
and  by  art.  4,  §  88,  authority  is  given  to  con- 
fer powers  of  a  local,  legislative,  and  adminis- 
trative character  upon  townships,  cities,  and 
yillages.  The  latter  provision  has  already 
been  considered  as  authorizing  the  legislature 
to  impose  on  municipalities  and  their  officers 
the  responsibility  for  the  performance  of  state 
duties  of  one  character  or  another,  and  has 
never  been  supposed  to  mean  only  that  it 
might  confer  privilegea  in  which  the  state 
would  have  no  interest.  This  could  be  done 
without  this  provision.  Under  it  they  have 
imposed  duties  pertaining  to  the  public  health 
and  good  order,  and  various  other  subjects  of 

Ssneral    concern.     See  Davock  v.  Moore,  105 
ich.  132.  28  L.  R  A  783;  Friesner  y.  Char- 
lotte, 91  Mich.  504. 

We  are  not  impressed  by  the  argument  that, 
as  these  corporations  and  offices  mnj  be  created 
and  destroyed  by  the  legislature,  such  offices  are 
not  held  under  the  state.  County  and  township 
and  for  that  matter,  8tate,offices,  may  be  created 
and  destroyed  by  the  legislature  at  wilt,  yet 
they  are  state  offices.  In  Santo  v.  State,  2 
Iowa,  220,  63  Am.  Dec.  487.  where  the  quea- 
tioD  was  whether  a  mayor,  who  was  given  the 
criminal  jurisdiction  of  a  justice  of  the  peace, 
had  functions  pertaining  to  two  departments 
of  government,  viz.,  the  executive  and  judicial, 
the  court  disposed  of  the  question  by  the  simple 
assertion :  '  'These  departments  are  the  depart- 
ments of  the  government  of  the  state  of  Iowa. 
The  mayor  of  the  city  of  Keokuk  is  not  a  part 
of  the  government  of  Iowa.  He  exercises  none 
of  the  functions  belonging  to  that  department. 
Whatever  executive  offices  he  may  perform, 
pertain  to  him  only  as  an  officer  of  that  cor- 
poration. But  we  do  not  mean  to  say  that  he 
is  an  executive  officer,  in  any  proper  sense." 
This  case,  it  will  be  observed,  deals  with  an- 
other provision,  and  involves  the  determina- 
tion of  what  is  meant  by  ''departments  of 
goyernment."  This  question  is  discussed  more 
at  length  in  the  case  of  People,  Atty.  Oen,,  t. 
Provinei,  84  Cal.  541.  where  Sanderson,  J., 
follows  the  Iowa  case  and  that  of  Uridiae  y. 
Morrill,  22  Cal.  478,  which  last  case  he  says, 
is  on  all  fours.  The  force  of  this  opinion  is 
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lessened  by  the  relation  of  the  writer  to  the 
case  of  People,  Simmons,  y.  Sanderson,  80  Cal. 
160,  where  it  was  held  that  he  could  not  per- 
form duties  pertaining  to  the  office  of  trustee 
of  the  state  library,  which  were  giyen  him  by 
statute,  because  it  would  be  exercising  func- 
tions pertaining  to  two  branches  of  government, 
and  by  the  fact  that  Rhodes,  J.,  dissented,  ex- 
pressing the  opinion  that  the  case  overruled  a 
series  of  decisions  continuous  from  Bur- 
goyn^e  Case,  in  1855,  6  Cal.  9.  We  shall  dis- 
cuss other  cases,  at  war  with  this  doctrine, 
upon  other  provisions  of  the  Constitution;  but 
the  subject  is  not  especially  important,  as  the 
doctrine  enunciated  in  the  Iowa  case  would  be 
applicable  to  county  or  township  offices  as  well 
as  city  offices.  It  does  not  turn  on  the  fact 
that  the  mayor  was  a  city  officer,  but  upon  a 
restricted  interpreution  of  the  term  "depart- 
ments of  government."  Carpenter  v.  People, 
Tilford,  8  Colo.  116,  arose  upon  the  provision: 
"No  senator  or  representative  shall,  during  the 
time  for  which  he  shall  have  been  elected,  ha 
appointed  to  any  civil  office  under  this  state." 
The  opinion  says  that  People,  Atty,  Oen.,  y. 
Provines  and  Santo  y.  State  are  decided  upon 
similar  constitutional  provisions  (which  is 
manifestly  otherwise),  and  are  in  point,  and 
that  they  have  no  reason  to  doubt  their  sound- 
ness, but  ''prefer  to  rest  the  decision  of  the 
point  upon  the  plain  words  of  the  Constitution. 
It  only  prohibits  appointment  to  a  civil  office, 
not  election," — and  upon  this  ground  alone  eli- 
gibility was  sustained.  Britton  v.  Steber,  62 
Mo.  374,  is  a  case  upon  which  great  reliance  is 
placed,  but,  in  the  first  place.  It  is  based  upon 
a  different  provision  of  the  Constitution;  and, 
second,  there  is  nothing  to  show  that  the  mayor 
had  any  duties  pertaining  to  the  state.  On 
the  contrary,  the  opinion  states  that  **there  is 
a  recognized  distinction  between  state  officers, 
whose  duties  concern  the  state  at  large,  or  the 
general  public,  although  exercised  within  de- 
nned territorial  limits,  and  municipal  officers, 
whose  functions  relate  exclusiyely  to  the  par- 
ticular municipality."  It  is  quite  probable 
that  if  a  municipal  officer  had  duties  pertain- 
ing only  to  the  city's  private  affairs  or  prop- 
erly, as  gas,  or  water  works,  sewers,  etc.,  re- 
spondent's contention  would  be  correct,  though 
the  case  of  State,  Wingate,  v.  VaUe,  41  Ma  29, 
quoted  approvingly  in  the  case  last  discussed, 
would  seem  to  imply  the  contrary.  That  case 
goes  the  furthest  of  any  that  we  have  seen. 
The  constitutional  provision  was:  "No  senator 
or  re  present  alive  shall,  during  the  term  for 
which  be  shall  have  been  elect^,  be  appointed 
to  any  civil  office  under  this  state,  which  shall 
have  been  created,  or  the  emoluments  of  which 
shall  have  been  increased,  during  his  continu- 
ance in  office  as  a  senator  or  repreaentallve, 
except  to  such  offices  as  shall  be  filled  by  elec- 
tion of  the  people."  A  member  of  the  Hon!>e 
of  Representatives  was  appointed  by  the  m  i^  or 
as  a  member  of  the  board  of  water  commis- 
sioners of  the  city  of  bt.  Louis.  The  court 
held  him  ineligible,  and  discussed  the  question 
before  us  as  follows :  *  'The  government  is  the 
fountain  of  office,  and  civil  officers  have  the 
riebt  to  exercise  a  public  employment,  and 
take  the  fees  and  emoluments  thereunto  belong- 
ing. 1  Bl.  Com.  272;  2  Bl.  Com.  36.  A  civil 
office  is  a  grant  and  possession  of ^^yereign 
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jwwer,  and  the  exercise  of  such  power,  withiii 
the  limits  prescribed  by  the  law  which  creates 
the  office,  constitutes  the  discharge  of  the  duties 
of  the  office;  and  it  is  distinguished  in  this  re- 
spect from  a  mere  employment  as  a  contractor 
or  agent  under  some  public  office.  State  v. 
WatkiM,  8  Mo.  4«1;  Com.,  Bacfke,  v.  Binm,  17 
Serg.  ^  R  219;  Lamson  v.  Sutherland,  18  Vt. 
309;  Talahuaha  County  v.  Carhry,  8  SmedesA 
M.  550.  The  legislature  had  the  constiiutionsl 
power  to  establish  this  board  of  commissioners 
as  a  part  of  the  local  administration  of  city  af- 
fairs, and  to  appoint  the  officers,  and  to  pro- 
vide that  thev  should  be  paid  out  of  the  city 
treasury;  and,  as  a  body  constituted  for  pur- 
poses of  ciyil  government,  they  are  unquestion- 
ably civil  officers  under  this  state.  People, 
Wood,  V.  Draper,  15  N.  Y.  582;  Hamilton  v. 
St,  Louie  Couvty  Ct.  15  Mo.  8;  Daley  v.  St. 
Paul  7  Minn.  890  (Gil.  811).  In  a  certain 
popular  acceptation,  the  words  'civil  office 
under  this  state'  might  possibly  be  interpreted 
to  mean  state  officers,  in  the  flense  of  participat- 
ing directly  in  the  administration  of  the  state 
government  as  such;  but  they  are  none  the 
less  civil  officers  under  this  state  because  their 
functions  are  confined  to  the  local  administra- 
tion. The  offices  are  created,  and  the  officers 
are  appointed,  and  their  powers  given,  and 
their  duties  defined,  and  their  salaries  fixed, 
directly  by  act  of  the  legislature.  They  exer- 
cise a  share  of  the  powers  of  civil  government 
and  their  authority  comes  directly  from  the 
state.  They  are  to  be  considered  as  much  civil 
officers  under  this  state  as  the  judj^e  of  a  court 
or  the  mayor  of  the  city.  They  would  be  none 
the  less  so  if  appointed  by  the  mayor,  for  they 
would  still  derive  all  theirpowers  from  the  act 
which  creates  the  office.  The  mode  of  appoint- 
ment is  not  material." 

Bearing  in  mind  the  distinction  made,  vis., 
that  immunity  depends  on  the  duties  being 
only  and  purely  municipal,' we  shall  find  that 
the  Indiana  cases  are  in  harmony,  and  support 
the  proposition  that  one  having  state  funciions 
is  within  the  prohibition,  though  he  be  elected 
by  the  electors  of  the  municipality.  The 
earliest  case  was  Waldo  v.  Wallace,  12  Ind.  570. 
and  it  was  held  that  a  mayor,  being  a  Judicial 
officer  of  the  state,  was  therefore  ineligible  to 
the<office  of  sheriff.  In  Howard  v.  Shoemaker, 
85  Ind  111.  it  was  held  that  a  mayor,  who  was 
a  Judicial  officer,  was  ineligible  to  the  office  of 
prison  director;  but  it  was  not  put  upon  that 
ground  (onlv  two  of  the  four  Justices  being  will- 
ing so  to  hold  owing  to  his  having  been  by  stat- 
ute relieved  of  his  Judicial  duties):  but  the  case 
turned  on  other  functions  of  the  mayor.  Tlie 
court  said :  *'Upon  the  other  question,  it  is  the 
opinion  of  a  majority  of  the  court  that  as  the 
mayor  of  a  city,  under  the  act  of  1867.  has 
duties  to  perform,  under  the  laws  of  the  state, 
aside  from  those  which  are  Judicial  and  those 
of  a  purely  municipal  character,  such  as  the 
taking  and  certifying  of  affidavits  and  deposi- 
tions, the  proof  and  acknowledgment  of  deeds 
and  other  instruments  in  writing,  for  which  he 
is  entitled  to  and  may  charge  and  receive  fees, 
the  office  is  a  'lucrative'  one,  within  the  mean- 
ineof  §  9,  art.  2,  of  the  Constitution  of  the 
state."  In  State,  Piatt,  v.  Kirk,  44  Ind.  401, 
the  office  of  councilman  was  held  to  be  ''purely 
and  wholly"  municipal  in  its  character  and 
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that  such  officer  has  no  duties  to  perform,  un- 
der the  general  laws  of  the  state,  and  he  was 
held  not  to  be  prohibited  from  holding  another 
office.  It  is  significant  that  the  opinion  cites 
the  case  in  8  Harr.  (Del.)  294,  as  much  in  point. 
The  case  of  State,  Piatt,  v.  Kirk,  was  followed 
in  the  case  of  a  city  clerk  in  Mohan  v.  Jaekeon, 
62  Ind.  599,  without  discussion.  Foltzv.  Ker- 
tin,  105  Ind.  221,  55  Am.  Rep.  197,  has  been 
discussed.  The  matter  is  summed  up  in 
Chambere  v.  State,  Barnard,  127  Ind.  865, 11 
L.  R.  A.  618,  and  the  distinction  shown  to  be 

§enera1ly  recognized  is  clearly  drawn.  After 
iscussing  the  various  cases,  the  court  con- 
tinues: ''It  must  therefore  be  regarded  as  the 
settled  law  of  this  state  that  if  an  office  is  purely 
municipal,  the  officer  not  being  charged  with 
any  duties  under  the  laws  of  the  state,  he  is 
not  an  officer  within  the  meaning  of  the  Con- 
stitution; but  if  the  officer  be  charged  with 
any  duties  under  the  laws  of  the  state  for 
which  he  is  entitled  to  compensation,  the  of- 
fice is  a  'lucrative'  office  within  the  meaning  of 
the  Constitution." 

The  recent  case  of  Mbntffomery  v.  State, 
Enslen  (decided  at  the  November,  1894,  term 
of  the  supreme  court  of  Alal»ama)  107  Ala.  880, 
contains  the  latest  review  of  this  subject  that 
we  have  met.  The  provision  of  the  Constitu- 
tion is  as  follows:  "No  senator  or  representa- 
tive shall,  during  the  term  for  which  he  shall 
bafe  been  elected,  be  appointed  to  any  civil  of- 
fice of  profit  under  this  state,  which  shall  have 
been  created,  or  the  emoluments  of  which  shall 
have  been  increased  during  such  term,  except 
such  ofiQces  as  may  be  filled  by  election  of  the 
people."  The  office  was  that  of  Judge  of  the 
police  court  of  a  city.  The  court  quoted  co- 
piously from  some  of  the  cases  hereinbefore 
cited,  and  held  the  office  to  be  prohibited. 
Some  language  used  by  this  court  in  the  case 
of  Miner  v.  Shiawntsee  County  Supei*s.  49  Mich. 
604,  is  pertinent  in  showing  its  recognition  of 
a  state  interest  in  local  officers.  The  case 
arose  over  a  question  of  costs  upon  a  hearing 
upon  charges  preferred  against  a  prosecuting 
attorney.  The  court  said:  "When  the  par- 
ticular office  of  prosecuting  attorney  is  con 
sidered,  no  one  will  question  that  the  county 
is  greatly  concerned  in  his  being  a  man  of  in- 
tegrity, because  he  is  the  official  adviser  of  the 
county,  and  must  represent  it  in  litigation. 
But  the  state  is  concerned  also,  for  he  is  the  at- 
torney for  the  state  in  all  local  prosecutions, 
and  is  relied  upon  to  see  to  the  local  adminis- 
tration of  public  Justice  in  its  behalf.  He  is  a 
local  officer  as  respects  his  election  and  salarv, 
but  his  duties  to  a  large  extent  are  local  only 
in  the  sense  that  they  are  to  be  performed  lo- 
cally for  they  are  performed  on  behalf  of  the 
state  Just  as  much  as  are  the  duties  of  the 
judge  who  holds  the  courts  for  his  county." 

We  have  so  far  confined  the  discussion  of  the 
character  of  municipal  officers  to  cases  of  con- 
stitutional disability  to  hold  office.  But  the 
subject  has  arisen  in  many  ways,  and  authori- 
ties are  innumerable  in  support  of  the  control 
of  the  state  over  municipal  officers  and  their 
functions.  In  treating  this  subject.  Mr.  Dillon 
says  (1  Dill.  Mun.  Corp.  S  58):  "And  here  it 
is  important  to  bear  in  mind  the  before  men- 
tioned distinction  between  state  officers, — that 
is,  officers  whose  duties  coneem  the  state  at 
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lar^e,  or  the  genenl  public,  although  exer- 
cised within  defined  territorial  limiiB, — and 
aaunicipal  officers,  whose  functions  relate  ex- 
clusively to  local  concerus  of  the  particular 
municipality.  The  administration  of  justice. 
the  preservation  of  the  public  peace,  and  the 
like,  although  confided  to  local  agencieB,  are 
essentially  matters  of  public  concern;  while 
the  enforcement  of  municipal  by-laws  proper, 
the  establishment  of  gasworks,  of  waterworks, 
the  construction  of  sewers,  and  the  like,  are 
matters  which  pertain  to  the  municipality  as 
dtstingttisbed  from  the  state  at  large.**  Agaiii, 
il  is  said  in  the  same  work,  in  a  note  to  §  60, 
p.  102,  that  "the  cases  concur  in  holding  that 
police  officers  are,  in  fact,  state  officers  and 
not  municipal,  although  a  particular  city  or 
town  be  taxed  to  pay  them.  .  .  .  Cooley, 
Taxn.  2d  ed.  681.  An  act  which  makes  the 
mayor  and  aldermen  of  a  corporation  commis- 
sioners of  the  court-bouse  and  jail  may  be  re- 
pealed by  the  legislature,  and  theoe  buildings 
placed  under  the  control  of  county  or  other 
officers.  8taU  v.  Satannah,  R  M.  Charlt. 
(Ga.)  250.  See  also  8tate,  Savannah,  v.  Deua, 
R  M.  Charlt.  (Ga.)  897.  A  grant  to  a  city  to 
aid  in  building  a  court-house  and  for  educa- 
tional purposes  is  subject,  until  executed,  to 
legislative  resumption  and  control.  Ban  v. 
FanUeroy,  11  Tex.  698.  In  the  absence  of 
coQfttilutional  restriction  the  legislature  may 
directly  appoint  officers  to  act  within  the  mu- 
nicipality." In  PeopU,  Le  Boy,  v.  HurGmt,  24 
Mich.  81,  9  Am.  Rep.  108,  Mr.  Justice  Camp- 
bell savs:  "The  only  confusion  existing  on 
this  subject  has  atisen  from  the  custom  prev- 
alent under  all  free  governments  of  localizing 
all  matters  of  public  management,  as  far  as 
possible,  and  of  making  use  of  local  corporate 
agencies  whenever  it  can  be  done  profitably, 
not  only  in  local  government,  where  it  is  re- 
quired by  clear  constitutional  provisions,  but 
also  for  purposes  of  state.  Illustrations  of  this 
might  easily  be  multiplied.  The  whole  system 
of  state  taxation,  under  our  laws,  is  made  to 
depend  on  the  action  of  town  and  county  offi- 
cers, who  make  the  assessments  and  collect 
most  of  the  taxes.  And  the  whole  machinery 
bf  civil  and  criminal  justice  has  been  so  gen- 
erally confided  to  local  agencies  that  it  is  not 
strange  if  it  has  sometimes  been  considered  as 
of  local  concern.  But  there  is  a  clear  distinc- 
tion in  principle  between  what  concerns  the 
state  ana  that  which  does  not  concern  more 
than  one  locality;  and  where  the  Constitution 
has  made  no  rule  for  their  management,  affairs 
belonging  to  state  policy  must  be  subject  to 
immediate  state  control.  If  the  legislature  shall 
deem  It  necessary."  In  the  same  case  Mr. 
Justice  Cooley  said:  **For  those  classes  of 
offl^rs  whose  duties  are  general,  such  as  the 
judges,  the  officers  of  militia,  the  superintend- 
ents'of  police,  of  quarantine,  and  of  ports,  by 
whatever  name  called, — provision  has,  to  a 
greater  or  less  extent,  been  made  by  state  ap- 
pointment. But  these  are  more  properlv  state 
than  local  officers;  they  perform  duties  for  the 
.  state  in  Uicalities,  as  coliectoisof  internal  reve- 
nue do  for  the  general  government;  and  a  local 
authority  for  their  appointment  does  not  make 
them  local  officers  when  the  nature  of  their 
duties  is  epsenlially  general.  .  .  .  The 
municipality,  as  an  agent  of  government,  is 
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one  thing;  the  corporation,  as  an  owner  of 
property,  is  in  some  particulars  to  be  regarded 
in  a  very  different  light." 

It  yet  remains  to  determine  whether  the 
office  of  mayor  of  Detroit  has  state  functions, 
and,  when  the  provisions  of  law  bearing  upon 
that  question  shall  have  been  collected,  it  will 
leave  no  room  for  doubt  By  the  charter 
(Local  Acts  1888.  p.  594,  g  1),  the  mayor  is 
made  a  conservator  .of  the  peace,  which,  as 
has  been  already  said,  imposes  a  state  dutv. 
which  he  holds  in  common  with  all  magis- 
trates. How.  Anno.  Stat.  §  9264,  imposes 
similar  duties.  It  is  as  follows:  "If  any  per- 
sons, to  the  number  of  twelve  or  more,  beine 
armed  with  clubs,  or  other  dangerous  weap<  ns. 
or  if  any  persons,  to  the  number  of  thirtv  or 
more,  whether  armed  or  not,  shall  be  unlhw- 
fully,  riotously,  or  tumultuously  assembled  in 
any  city,  township,  or  village,  ft  shall  be  the 
duty  of  the  mayor  and  each  of  the  aldermen 
of  such  city,  the  supervisor  of  such  township, 
the  president  and  each  of  the  trustees  or  mem- 
bers of  the  common  council  of  such  village, 
and  of  every  justice  of  the  peace,  living  in 
such  city,  township,  or  village,  and  also  of  the 
sheriff  of  the  county  and  his  deputies,  to  go 
among  the  persons  so  assembled,  or  as  near  to 
them  as  mav  be  with  safety,  and  in  the  name 
of  the  people  of  this  state,  to  command  all  the 
persons  so  assembled  immediately  and  peace- 
ably to  dispnerse."  This  is  made  more  emphatic 
by  a  provision  making  neglect  or  refusal  to 
perform  such  duty  punishable  under  the  crimi- 
nal laws  of  the  state:  *'If  any  mayor,  alder- 
man, supervisor,  president,  trustee,  or  member 
of  a  common  council,  justice  of  the  peuce. 
sheriff,  or  deputy  sheriff,  having  notice  of  any 
such  riotous  or  tumultuous  and  unlawful  as- 
sembly as  is  mentione<i  in  this  chapter,  in  the 
city,  township,  or  village  In  which  he  live?, 
shall  neglect  or  refuse  immediately  to  proceed 
to  the  place  of  such  as-^mbly,  or  as  near 
thereto  as  he  can  with  safety,  or  shall  omit  or 
neglect  to  exercise  the  authority  with  which 
be  is  invested  by  this  chapter,  for  suppress! nj; 
such  riotous  or  unlawful  assembly,  and  for 
arresting  and  securing  the  offenders,  be  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  punished  by  a  fine  not  exceeding  three  hun- 
dred dollars."  Section  9267#  Again,  §  9435 
authorizes  the  mayors  of  all  cities  to  require 
persons  to  keep  the  peace,  and  §  9454  author- 
izes them  to  conduct  examinations  of  persons 
charged  with  crime,  and  commit  them  to  jail. 
or  require  a  recognizance  for  appearance  at 
the  circuit  court  for  trial.  Again,  g  9479 
authorizes  mayors  to  admit  persons  charged 
with  crime  to  bail.  Section  9885  commands 
mayors  to  issue  proclamations  requiring  saloons 
to  be  closed  upon  election  days,  and  tfgatn 
emphasizes  the  state  character  of  this  require- 
ment, by  making  a  violation  of  this  section  a 
misdemeanor,  punishable  bv  fine  and  impris- 
onment. Again,  under  How.  Anno.  Stat. 
^  911.  in  cases  of  riot,  breach  of  the  peace, 
tumults,  or  violent  resistance  of  any  process 
of  this  state,  it  is  within  the  power  of  the 
mayor  to  call  upon  the  commanding  officer  for 
aid  from  state  troops;  and  §  914  provides  a 
punishment  for  officers  who  refuse  to  comply 
with  the  request.  Again,  mayors  are  mad^ 
members  of  the  boaras  of  heaUb.  Sectiun 
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1681.  ',  See  also  Laws  1888,  p.  609.  for  author- 
ity of  the  couDci]  in  relation  to  the  preserva- 
tion of  the  public  health,  and  pa^o  607  for 
authority  as  to  drainage,  and  page  677,  vrhich 
authorizes  the  mayor  to  nominate  persons  to 
fill  yacancies  upon  the  school  board.  This  is 
under  a  general  law,  as  is  his  veto  power  given 
by  Act  894,  Laws  1898,  which  was  held  con- 
stitutional in  Pingree  v.  Detroit  Bd,  cf  Edu,  99 
Mich.  404.  Again,  the  poayor  mav  administer 
oaths  (Laws  1888,  p.  597,  §  14):  and  under  g  15 
may  hear  complaints  and  annul  or  suspend 
licenses  for  violations  of  the  charter,  or  any 
other  law  of  the  state.  Other  duties  periain- 
ing  to  state  affairs  might  be  mentioned,  but 
these  are  perhaps  the  most  significant,  and  are 
ample  to  show  that  the  mayor  of  Detroit  holds 
office  under  this  state;  and  we  think  it  be;jrond 
reasonable  contention  that  this  office  is  within 
article  5,  ^  15.  prohibiting  the  execution  of  the 
office  of  governor  by  one  holding  it. 

Are  the  offices  of  mayor  of  the  city  of  Detroit 
and  the  governor  of  the  state  incompatible 
under  common-law  rules?  It  is  the  universal 
rule  that  when  such  incompatibility  exists  the 
acceptance  of  the  latter  office  vacates  the  first. 
State,  Uetcalf,  v.  Goff,  15  R.  I.  505,  and  au- 
thorities there  cited.  The  authorities  are  in 
substantial  agrcemint  as  to  the  rule  of  incom- 
patibility, and  Mechem  states  it  as  follows: 
*'Thi8  incompatibility  which  shall  operate  to 
vacate  the  first  office  exists  where  the  nature 
and  duties  of  the  two  offices  are  such  as  to 
render  it  improper,   from  considerations  of 

Eublic  policy,  for  one  person  to  retain  both." 
[echem.  Pub.  Off.  $  422.  In  SlaU,  Metcalf, 
V.  Qof,  the  test  is  thus  stated:  "The  test  of 
incompatibility  is  the  character  and  relation 
of  the  offices;  ns  where  one  is  subordinate  to 
the  other,  and  subject  in  some  degree  to  its 
revisory  power:  or  where  the  functions  of  the 
two  offices  Hre  inherently  inconsistent  and  re- 
pufirnant.  In  such  cases  it  has  uniformly  been 
held  that  the  same  person  cannot  hold  both 
offices."  In  State,  Clawson,  v.  Thompson,  20 
N.  J.  L.  689.  it  is  said:  "Where  there  is  no 
express  provision,  the  true  test  is,  whether  the 
two  offices  are  compatible  in  their  natures,  in 
the  rights,  duties,  or  obligations  connected 
with,  or  fiowing  out  of  them.  Offices,  says 
Bacon,  are  incompatible  or  inconsistent,  when 
they  cannot  be  executed  by  the  same  person: 
or  when  they  cannot  be  executed  with  care  and 
ability;  or  where  one  is  subordinate  to,  or  in- 
terferes with  another.  Bacon,  Abr.  title,  Offlce 
E.  Or  where  one  office  is  under  the  control 
of  another,  Corny  ns.  Dig.  title  Ojfice,  A 
town  clerk,  made  mayor,  and  accept! opr  the 
office,  ceases  to  be  tovrn  clerk,  as  the  one  office 
is  subordinate  to  the  other;  and  where  a  coro- 
ner is  made  sheriff  he  ceases  to  be  coroner, 
Bacon.  Abr.  So  where  a  master  in  chancery 
is  appointed  chancellor,  I  apprehend  he  ceases 
to  be  master,  because  the  chancellor  has  a  con- 
trol over  his  masters." 

The  sole  difficulty  lies  in  the  application  of 
the  rule,  and  in  every  case  the  question  must 
be  determined  from  an  ascertainment  of  the 
duties  imposed  hj  law  upon  the  two  officers. 
If  one  has  supervision  over  the  other,  or  if  one 
has  the  removal  of  the  other,  the  incongruity 
of  one  person  holding  both  offices  is  apparent, 
and  the  incompatibility  must  be  held  to  exist 
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so  that  the  acceptance  of  the  latter  vacates  the 
former.     We  have  already  referred  to  the  pro- 
visions of  the  charter  and  the  statute  laws  im- 
posing  duties    upon    the   mayor.     For   the 
violation  of  some,  if  not  all  these,  be  might  be 
removed  from  offlce  by  the  governor  under 
the   statute   hereinafter  cited.    Section  653, 
How.  Anno.  Stat,  confers  upon  the  governor 
the  power  to  remove  "all  county  officers  chosen 
by  the  electors  of  any  county  or  appointed  by 
him,  and  shall  also  remove  all  justices  of  the 
peace  and  township  officers  diosen  by  the 
electors  of  any  township,  or  city  or  village 
officers  chosen  by  the  electors  of  any  city  or 
village."  etc.    The  Constitution,  art  15,  g  18. 
provides  for  the  incorporation  and  organiza- 
tion of  cities  and  villages  by  the  legislature. 
Under  this  provision,  the  legislature  possesses 
the  power  to  provide  for  the  creation,  election, 
^nd  removal  of  the  municipal  officers  of  cities 
and  Tillages.    Such  has  been  the   universal 
practice  under  the  Constitution.    The  Consti- 
tution, art  12,  g  7,  is  as  follows:    **The  legis- 
lature shall  provide  by  law  for  the  removal  of 
any  officer  elected  by  a  county,  township,  or 
school  district  in  such  manner  and  for  such 
cause  as  to  them  shall  seem  just  and  proper." 
It  is  urged  that  this  provision  of  the  Consti- 
tution last  quoted  does  not  in  express  terms 
include  the  mayor,  and  that,  therefore,   no 
such  power  of  removal  exists.    In  MeLavgh- 
lin  ▼.  Burrovghi,    90   Mich.    811,    proceed- 
ings were  instituted  for  the  removal  of  an 
alderman  of  the  city  of  Detroit   under  the 
statute  above  cited.    The  proceedings  were 
recognized  as  authorized  under  the  latter  pro- 
vision of  the  Constitution  above  cited.    The 
authority  to  institute  the  proceedings  does  not 
appear  to  have  been  questioned.    This  argu- 
ment, carried  to  its  logical  conclusion,  would 
result  in  holding  that  the  legislature  has  no 
power  to  provide  for  the  removal  of  any  vil- 
la^ or  city  officer,  because,  if  there  is  no  con- 
stitutional power  to  provide  for  the  removal 
of  a  mayor,  there  is  also  no  constitutional 
power  to  provide  for  the  removal  of  any  offi- 
cer of  a  city.    Chief  Justice  McGrath,  in  his 
opinion  in  Davoek  v.  Moore,  105  Mich.  120,  28 
L.  R.  A.  788,  said:  **There  is  no  doubt  of  the 
power  to  provide  for  the  removal  by  the  gov- 
ernor of  any  officer  of  any  municipality,  in 
the  discharge  of  whose  functions  the  state  has 
a  special  interest."    The  majority  opinion  was 
not  in  conflict  with  this  statement.    Counsel 
for  the  respondent  appear  to  concede  that  the 
charter  provisions  for  the  removal  of  officers 
are  valid.    This  concession  concedes  the  power 
to  provide  for  the  removal  of  the  mayor,  and 
for  authority  for  his  removal  we  must  look  to 
the  general  statute  of  removals.     This  statute 
expressly  includes  the  mayor,  and  is  clearly 
authorized  by  the  Constitution,  whether  it  be 
based  upon  ^  7,  art  12,  or  upon  g  18,  art.  15, 
which  confers  upon  the  legislature  exclusive 
authority  over  the  organization  of  cities  and 
villages. 

It  IS  also  urged  that  this  general  law  is  su- 
perseded bj  the  charter  of  the  city,  because  the 
latter  provides  for  the  removal  of  other  city 
officers,  but  not  of  the  mayor.  In  other  words, 
the  mere  silence  of  the  charter  operates  as  a 
repeal  as  to  the  office  not  mentioned  as  well  aa 
to  those  mentioned  in  it.  If^the  charter  had 
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made  proTision  for  the  removal  of  the  major, 
there  would  be  force  In  this  coDtention  that 
the  latter  saperseded  the  former,  but  mere 
sileDce  as  to  the  removal  of  ao  officer  docs  not 
operate  to  suspend  or  repeal  a  eeneral  law  pro- 
viding for  such  removal.  In  Kingy,  Tizzard^ 
9  Barn.  &  C.  418,  it  was  held  that  the  offices 
of  alderman  and  town  clerk  were  incompatible, 
aud  that  one  person  could  not  hold  both,  and 
this  for  the  reason  that  the  mayor,  aldermen, 
and  bailiffs  of  the  borough  had  the  appoint- 
ment of  the  clerk,  the  fixm^r  of  his  salary,  and 
the  power  of  removal.  This  decision  was 
Inrcrlv  based  upon  the  power  of  removal. 
Lord  Teuterden,  Ch.  J., said.  •*Theflfihrepli- 
cntinn  shows  that  the  common  clerk  has  to  at- 
tend corporate  nicetirigs,  and  take  minute^  of 
their  proceedings.  If  that  be  not  done  faith- 
fully, be  may  lie  amoved  from  his  office,  and 
upon  that  question  he  would  have  a  vote  in 
his  character  of  alderman.  Thus,  then,  he 
would  till  the  two  incompatible  situations  of 
master  and  servant."  In  the  same  case.  Bay- 
ley,  J.,  said  that  he  thought  two  offices  were 
incompatible  where  the  holder  can  not,  in  every 
instance,  discharge  the  duties  of  each:  and  in 
the  two  questions  of  amotion  and  salary  the 
town  clerk  was  not  competent  to  discharge 
the  duties  of  an  alderman.  In  l^te.  Claw- 
mm,  ▼.  Thompson,  20  N.  J.  L.  689.  held  that 
the  offices  of  attorney  general  and  prosecutor 
of  the  pleas  were  incompatible,  although  neither 
the  Constitution  nor  the  statute  prohibited  it. 
In  Cotton  V.  PhiUipt,  50  N.  H.  820,  the  offices 
of  prudential  committee  and  auditor  of  school 
district  were  held  incompatible,  because  it  was 
the  duty  of  the  auditor  toexamine  the  accounts 
of  the  prudential  committee,  and  report  whether 
they  were  properly  cast  and  supported,  and 
whether  the  money  had  been  legally  expended. 
The  court  said:  '*If  the  same  person  could 
bold  both  offices,  he  would  in  fact  sit  in  Judg- 
ment on  his  own  acts."  In  8tubb$  v.  Lee,  64 
Me.  195,  18  Am.  Rep.  251.  it  was  held  that  the 
defendant  vacated  the  office  of  justice  of  the 
peace  by  beinc  appointed  to  and  assuming 
the  functions  or  deputy  sheriff,  on  account  of 
the  incompatibility  or  the  two.  In  Stats  v. 
Brovm,  5  R.  I.  1,  the  defendant,  a  colonel  of  a 
regiment  of  the  militia,  was  appointed  to  the 
oftice  of  major  general,  and  it  was  held  that 
his  acceptance  of  that  office  vacated  his  colon- 
elcy. The  language  there  useti  is  also  ap- 
plicable to  this  ^case:  "Now,  looking  at  the 
duties  of  the  two  offices  In  question,  the  leeal 
compatibility  of  the  two  is  hardly  an  arguable 
position.  For  the  same  person  to  be  commander 
and  commanded, — ^to  be  superior  and  subordi- 
nate at  the  same  time. — above  his  brigadier  In 
one  capacity  and  below  him  in  another,  con- 
tradicts every  notion  of  miliinry  authority  and 
discipline,  unless,  as  the  argument  for  the  de- 
fendant supposes,  when  acting  in  his  higher 
capacity,  he  abandons  his  lower  capacity,  or 
rieetersa."  luA^Hatev,  Buttz,  9  8.  C.  iN.  8. 
156.  the  question  was  whether  the  offices  of 
state  solicitor  and  member  of  Coneress  were 
Incompatible.  Held,  that  they  were,  notwith- 
standing the  provision  of  the  Constitution  that 
•*every  person  entitled  to  vote  at  any  election 
shall  be  eligible  to  any  office  which  now  is.  or 
hereafter  shall  be,  elective  bv  the  people,"  etc. 
See  also  Pooler  v.  Seed,  78  Me.  129.  If  a  su- 
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perlor  officer  is  clothed  with  the  power  to  remove 
from  office  an  inferior  officer,  there  is  certainly 
no  logic  or  reason  in  holding  that  one  person 
may  bold  both.  No  more  marked  incompati- 
bility is  possible. 

The  remoteness  of  the  necessity  for  the  re- 
moval of  a  mayor  by  the  governor  is  urged 
by  counsel  for  the  resp'»ndent  as  a  reason  why 
a  legal  incompatibility  does  not  exist  at  the 
common  law.  The  quesiion,  however,  is  one 
of  the  existence  of  the  power,  and  not  the  re- 
moteness of  its  exercise.  This  position  is  well 
answered  in  State,  Metcnlf,  ▼.  Gof\  where  it 
was  urged  that  the  respondent  would  not  prob- 
ably undertake  to  act  in  both  offices  at  the 
same  time:  *'The  admitted  necessity  of  such  a 
course  is  the  strongest  proof  of  the  incompati- 
bility of  the  two  offices;  and  the  question  of  in- 
compatibility is  to  be  determined  from  the 
nature  of  the  duties  of  the  two  offices,  and  not 
from  a  possibility  or  even  a  probability  that 
the  defendant  might  duly  perform  the  duties 
of  both."  State  v.  Brown,  5  R.  I.  1.  The 
power  of  removal  is  ever  present,  ready  for 
use  when  Its  exercise  is  required.  The  argu- 
ment that  the  contingency  for  its  use  is  very 
remote  is  without  force.  We  have  been  un- 
able to  find  a  decision  which  holds  that  one 
person  may  hold  two  offices,  in  one  of  which 
he  is  clothed  with  power  to  remove  the  person 
holding  the  other.  It  follows  that  the  offices 
of  mayor  and  governor  are  incompatible. 

In  the  course  of  these  proceedings  reference 
has  been  made,  on  behalf  of  respondent,  to  the 
alleged  fact  that  Mr.  Pingree  was  elected  to 
the  office  of  governor  after  a  public  declara- 
tion of  an  intention  to  continue  to  perform  the 
duties  of  the  office  of  mayor,  and  it  is  inti- 
mated that  a  result  which  ousts  him  from  the 
office  of  mayor  will  have  the  effect  to  dis- 
franchise the  people,  and  that  such  a  result  is 
fraught  with  dangerous  consequences.  Were 
it  not  for  the  eminence  of  counsel  who  present 
these  considerations  to  this  court,  we  should 
hesitate  about  adverting  to  such  elementary 
principles  as  furnish  an  answer  to  these  sug- 
gestions and  demonstrate  their  impropriety  as 
well.  Even  the  power  of  majorities  may  be, 
and  often  is,  restrained  by  the  written  Consti- 
tution; and  where  the  majority  assumes  to  do 
what  Is  forbidden,  or  to  do  what  is  permitted 
in  a  mode  forbidden  by  the  Constitution, 
the  duty  of  the  court  to  protect  the  rights  of 
minorities  is  too  manifest  to  require,  at  this 
day,  either  apology  for  its  exercise  or  an  elu- 
cidation of  its  source  of  authority.  If,  In  law, 
the  effect  of  the  election  of  Mr.  Pingree  to, 
and  his  acceptance  of,  the  office  of  governor 
operated  to  vacate  the  office  of  mayor,  a  court 
that  would  weigh  majorities  before  so  declar- 
inir  would  deserve  impeachment  and  the  con- 
tumely which  would  follow. 

We'  have  yet  to  consider  the  effect  of  the 
attempt  to  execute  both  offices.  Mr.  Pingree 
has  taken  the  constitutional  oath,  and  is  in 
pos^session  of  the  office  of  governor,  and  per- 
formincr  its  duties.  This  section  of  the  Consti- 
tution renders  the  two  offices  incompatible,  as 
does  the  rule  of  the  common  law  already  dis- 
cussed, and  the  general  rule  that  the  accept- 
ance of  a  second  vacates  the  first  of  two 
offices  that  are  incompatible  is  not  only  the 
rule  of  the  common  law,  but  is  held  to  apply 
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to  iDcoTopatibllity  growing  out  of  GODStitutlonal 
provisions  in  several  of  tbe  cases  hereinbefore 
cited.  See  People,  Simmons,  v.  Sanderson,  80 
Cal.  167;  PeopU,  Atty.  Qen.,  v.  Protines,  84 
Cal.  641;  mtz  v.  Kerlin,  105  Ind.  222, 56  Am. 
Kep.  197;  Dailey  v.  State.  Uuffer,  8  Blackf. 
829:  SMI  v.  Counns,  77  Va.  828;  also  Nort/i- 
toay  V.  Shftidan  (Mich.)  8  DeU  L.  N.  556. 

From  what  is  said,  it  is  obvious  that  tbe  re- 
spondent should  not  have  refused  to  call  an 
election,  and,  in  view  of  the  fact  that  an  elec- 
tion is  to  be  held  in  Detroit  on  the  6th  day  of 
April  ncfxt,  it  is  desirable,  upon  the  ground 
of  economy,  that  this  vacancy  be  filled  at  that 
time,  if  it  can  be  legally  done.  Counsel  seem 
to  agree  that  seven  days'  notice  of  the  special 
election  to  fill  this  vacancy  is  sufficient,  and 
there  is  ample  time  to  nominate  candidates  at 
conventions  which  have  been  already  or  can 
yet  be  called.  It  is  conceded  by  counsel  for 
the  respondent  that  primaries  for  a  special 
election  may  be  held  after  the  time  specified  in 
act  411,  Laws  1895,  if  there  be  time  to  print 
the  ballots.  We  are  therefore  of  the  opinion 
that  the  election  can  be  lawfully  held  at  that 
time. 

The  writ  wUl  be  granted  as  prayed,  requiring 
the  respondent  to  take  all  necessary  steps  to 
hold  such  election  at  the  time  namea. 

The  other  Justices  concur. 


James  E.  TRYON,  Hff,  in  Err,, 

V. 

Hazen  8.  PINGREE. 
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!•   An  obstmetioii  of  aji  ezeentlTe  ofll- 

eer  in  the  ezeroise  of  bis  lawful  riirht  to  ezamloe 
the  books  of  a  olty  officer  for  a  proper  purpose  Is 
an  indictable  offense. 

8.  An  action  for  fklae  imprisonment 
y^iXL  not  lie  against  tbe  complainant  where  the 
imprisoDment  was  made  under  a  warrant  from  a 
court  having  jurisdiction  of  tbe  subject-matter 
and  which  was  good  upon  its  face. 

8«  Evidence  that  the  object  of  a  mayor 
in  demanding^  an  examination  of  the 
books  of  an  officer  was  not  the  performance  of 
an  official  duty,  but  to  aid  a  reporter  to  obtain 
information  for  his  newspaper,  is  admissible  on  an 
issue  as  to  whether  tbe  mayor*s  act  was  official  or 
private. 

4.  It  is  no  part  of  the  official  duty  of  a 
mayor  to  aid  individuals  in  obtaining  their 
rights  to  examine  the  books  of  other  officers,  al- 
though it  is  within  his  province  to  investigate 
the  books  and  give  public  information  thereof  if 
he  thinks  best. 

6.  The  reftiaal  of  instructions  which 
correctly  state  the  law  as  to  an  issue 
which  would  not  be  matbrial  otherwise  may  con- 
stitute error  if  the  court  gives  other  instructions 
on  that  Issue  which  may  mislead  the  Jury. 

(April  87, 1807.) 

ERROR   to  the  Circuit  Court  for  Wayne 
County  to  review  a  judsrment  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 

Note.— As  to  the  right  to  inspect  public  records 
in  general,  see  Re  Caswell  (H.  L)  27  L.  R.  A.  82,  and 
fioU, 
87  L.  R  A. 


a^  for  alleged  false  imprisonment  aii4  mali- 
cious prosecution.    Berersed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Fred  C.  Harvey  and  Fred  A. 
Baker,  with  Mr.  Georf^e  Gaurtner,  for 
plaintiff  in  error: 

In  this  form  of  action  it  must  appear  that 
the  prosecution  was  instituted  with  malice  and 
the  want  of  probable  cause. 

Hamilton  v.  Smitfi,  a9  Mich.  326. 

It  is  the  province  of  the  lury  to  ascertain 
what  state  of  facts  exists,  and  the  province  of 
the  court  to  decide  whether  that  state  of  facts 
constitutes  probable  cause. 

When  the  facts  are  not  disputed,  then  tbe 
court  at  once  decides  the  question  without 
leaving?  the  matter  to  the  jury,  bat  when  dis- 
pute<i  it  must  be  left  to  the  jury  under  proper 
instruction. 

This  case  is  barren  of  evidence  of  an  ai^ree- 
ment  or  combination,  and,  therefore,  under  the 
facts  developed,  the  court  ought  to  have 
charged  the  jury  that  there  was  no  probable 
cause  (aside  from  the  question  as  to  the  advice 
of  counsel).  For  advice  of  counsel  to  avail  as 
a  defense,  it  must  appear,  first,  that  a  full  and 
fair  statement  of  all  the  facts  known  was  made 
to  counsel,  and,  second,  that  complainant 
acted  upon  the  advice  given  in  good  faith. 

Thureton  v.  Wright,17  Mich.  103;  Wa>»terv. 
Fowler,  89  Mich.  804;  Bdrrie  v.  Woodford,  98 
Mich.  147. 

We  claim:  (1)  That  the  matter  was  presented 
and  the  advice  sought  under  circumstancea 
which  preclude  the  idea  of  a  full  and  fair  dis- 
closure of  what  would  tend  to  cause  or  exclude 
belief;  (3)  that  there  was  not  a  full  and  fair 
disclosure  of  all  facts  which  would  tend  to 
cause  or  exclude  belief. 

The  defendant  did  not  disclose;  (1)  That  on 
his  first  visit  he  only  saw  tbe  assistant  secre- 
tary. (2)  That  on  the  second  visit  the  plaintiff 
did  not  refuse  but  stated  the  objection  of  tbe 
board  to  Greusel  and  asked  to  call  in  the  presi- 
dent or  the  commissioners.  (8)  Nor  did  he 
disclose  the  circumstances  and  cause  of  his  re- 
turn after  meeting  the  president,  Mr.  Good- 
fellow.  (4)  Nor  did  he  disclose  his  trueobiect 
in  going  to  the  offices  of  the  board.  (5)  Nor 
did  he  disclose  the  time  and  circumstances  of 
his  last  visit  when  accompanied  by  a  posse  of 
police.  (6)  Nor  his  unlawful  attempt  to  take 
possession  by  force.  (7)  There  are  many  other 
important  matters  which  the  record  shows 
were  not  disclosed,  due  to  objects  and  purposes 
certainly  not  very  creditable  to  the  mayor. 

The  action  of  the  mayor  was  not  character- 
ized by  good  faith.  (1)  It  is  plain  that  tbe 
claim  made  by  him  that  he  wanted  to  inspect 
the  books  oft) daily  is  a  mere  subterfuge;  (2) 
that  his  object  was  to  install  Greusel  to  get  up 
the  story  for  the  papers. 

At  the  common  law  it  was  no  offense  to  ob- 
struct a  public  executive  officer. 

4  Bl.  Com.  155,  chap  13. 

No  case  nor  precedent  can  be  found  makinir 
it  a  crime  to  hinder  and  obstruct  a  public  ex- 
ecutive ofiicer,  and  as  that  is  no  crime  at  the 
common  law  and  is  not  embraced  within  any 
statute  of  this  state,  there  can  be  no  such  of- 
fense as  a  conspiracv  to  obstruct,  etc. 

Queen  v.  O'GonneU,  Reports  of  Slate  Trials, 
vol.  5,  N  8.  ^  1 
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To  constitute  an  Indictable  conspiracy,  there 
must  be  a  combinatioD  of  two  or  more  persons 
to  commit  some  act  known  as  an  oiTense  at  com- 
moo  )»w,  or  tbat  has  been  declsred  such  by 
statute. 

Aldfrman  v.  PeojOe,  4  Mich.  414.  09  Am. 
Dec.  321;  People,  fjiirrenu,  v.  Brady,  56  N. 
T.  182;  Hartman  v.  Com.  5  Pa.  60;  BlaU  v. 
Parker,  48  N.  H.  88;  State  v.  Jone$,  18  Iowa, 
200;  Om.  ▼.  Ba$tman,  1  Cusb.  189,  48  Am. 
Dec  506;  Cam.  v.  Shedd,  7  Cush.  514;  Com. 
V.  Crawford,  0  Gray,  128. 

Whether  an  act  of  obstruction  Is  an  offense 
depends  on  circumstances,  and  it  may  or  may 
not  be  an  offense  at  common  law. 

StaUr.  Lovett,  SYt.  110. 

The  mayor  cannot  dele^rate  to  another  his 
power  to  examine  the  books  of  the  fire  com- 
mission. 

Mechem,  Pub.  Off.  |^  567;  MaxveU  v.  Bay 
City  Bridge  Co.  41  Mich.  458;  Scojield  v.  Lane- 
iny.n  Mich.437;  ChiU^n  v.  WiUon,^S  Micb.267. 

Mestra.  Eli  B.  Sutton,  Thomas  T. 
Leete*  Jr.,  and  C.  A.  Kent,  for  defendant 
in  error: 

No  recovery  could  be  had  under  the  count 
for  false  imprisonment. 

Ward  V.  Couem,  8  Mich.  252;  Johneon  v. 
Maeon,  28  Mich.  120;  Eaekine  v.  BaUton,  60 
Mich.  68;  Cooley,  Torts,  pp.  100  et  eeg. 

If  the  warrant  was  absolutely  void,  still  de- 
fendant is  not  liable.  The  making  of  the  com- 
plaint does  not  render  him  liable. 

Murphy  v.  Tfa^^f,  84  Mich.  180;  2  Addison, 
Torts,  p.  740,  and  authorities  in  note. 

The  charge  of  criminal  conspiracy  was  Jus- 
tified by  the  facts  anc)  law. 

It  has  always  been  an  indictable  misde- 
meanor at  the  common  law  to  wilfully  ob- 
stnici  any  officer  in  the  performance  of  an 
oflScial  duty. 

1  Bishop,  Crim.  L.  4tb  ed.  chap.  45;  State 
▼.  Bipley,  81  Me.  886;  State  v.  A^oj/cs,  25  Vt. 
415;  IJaten  v.  Com.  28  Pa.  t55;  Com.  v.  Kirby, 
2  Cush.  577;  Whart.  Am.  Crim.  L.  2d  ed.  470. 

In  order  to  maintain  an  action  for  malicious 
prosecution  the  plaintiff  must  prove  a  want  of 
probable  cause.  If  a  prosecution  is  begun 
under  the  advice  of  counsel  to  whom  all  the 
material  facts  have  been  stated,  this  is  proof 
of  probable  cause,  and  that  where  the  evidence 
is  undisputed  the  question  is  one  of  law  for 
the  court. 

P&upardv.  Dumae.  105  Mich.  826;  Le  Clear 
▼.  Perkins,  108  Mich.  181,  26  L.  R.  A.  627; 
Perry  v.  Sulier,  02  Mich.  72;  Hvntinffton  v. 
GauU,  81  Mich.  145;  FUtcker  v.  C/iicago  d  K 
W.  R.  Co.  (Mich.)  8  Det.  L.  N.  100 

The  mayor  had  the  right  to  appoint  a  repre- 
sentative to  examine  the  books. 

Private  citizens  have  the  right  to  inspect  the 
books  of  account  of  the  city  under  the  provi- 
si^Dj  of  the  statutes  of  the  state. 

Burton  v.  Tuite.  78  Mich.  863, 7  L.  R.  A.  78; 
Act  205.  Laws  1880. 

The  performance  of  duties  of  this  nature 
mtLV,  unless  expressly  prohibited,  be  properly 
delegated  to  another. 

Mecuem,  Pub.  Off.  P  568. 

On  petition  for  rehearina. 

If  the  defendant  had  been  seesing  to  en- 
force a  personal  right,  his  motive  would  have 
been  immaterial.  The  motive  with  which  a 
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private  person  seeks  to  enforce  a  legal  right 
cannot  make  him  liable  to  one  who  suffers 
daniages  thereby. 

Cooley,  Torts,  2d  e<l.  pp.  880  et  eeq. 

Public  policy  requires  that  any  officer.  ]u 
dicial,  executive,  or  ministerial,  who  hHS  a  duty 
intrusted  to  him  should  not  be  liable  to  dam- 
ages at  the  suit  of  a  private  person  (on  the 
charge  of  malicious  motives),  so  long  as  he 
keeps  within  his  power. 

Spalding  v.  Vilas,  161 U.  8. 488, 40  L.  ed.  780. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  malicious  prosecution 
and  false  imprisonment.  A  verdict  and  a 
judgment  were  given  for  defendant,  and  plain- 
tiff biings  the  case  into  this  court.  In  August, 
1804,  the  plaintiff  was  secretary  of  the  board 
of  fire  commissioners  of  the  city  of  Detroit, 
and  had  the  custody  of  its  books  and  papers. 
The  defendant  at  this  time  was  mayor  of  the 
city  of  Detroit.  The  act  creating  the  board  of 
file  commissioners  provided:  *'A11  books  and 
accounts  kept  by  said  fire  board  shall  at  all 
times  be  subjpct  to  the  inspection  of  the  mayor 
and  comptroller. "  Mr.  Greusel  was  employed 
by  the  Detroit  Tribune,  a  leading  paper  of 
Detroit,  to  look  up  and  prepare  matter  for 
publication  pertaining  to  the  fire  department. 
An  article  was  published  which  the  commis- 
sioners claimed  untruly  reflected  upon  the 
management  of  the  department,  and  they  di- 
rected I  he  secretary  not  to  permit  Mr.  Greusel 
to  examine  any  more  of  the  l)ooks  belonging 
to  the  depnrtaient.  Upon  the  refusal  of  Mr. 
Tryon  to  permit  an  examination  of  the  books 
by  Mr.  Greusel,  the  managing  editor  of  the 
Tribune  wrote  a  letter  to  the  mayor,  stating 
the  refusal  bv  Mr.  Tryon  to  allow  Mr.  Greusel 
to  examine  tbe  books,  and  saying  they  bad  in- 
formation which  led  them  to  l^lteve  serious 
irregularities  existed  in  the  management  of  the 
fire  department,  and  asked  the  mayor  to  re- 
quest Comptroller  Moore  to  make  an  examina- 
tion of  the  books  in  the  presence  of  Mr.  Greu- 
sel. It  was  also  claimed  by  the  mayor  that 
he  had  received  information  of  irregularities 
from  other  sources.  The  mayor  and  the  comp- 
troller visited  the  office  of  the  fire  department, 
and  found  the  assistant  secretary  in  charge. 
He  was  informed  by  the  mayor  that  he  had 
come,  as  mayor,  to  examine  the  books.  A 
few  books  and  papers  were  examined,  but  those 
in  the  safe  were  not  produced  for  bis  inspec- 
tion. The  next  day  the  mayor,  accompanied 
by  Mr.  Greusel,  visited  the  office,  and  found 
the  plaintiff  in  charge.  THe  mayor  recjuestf d 
tbat  Mr.  Greusel  be  allowed  to'examme  the 
books  as  his  representative.  This  was  refused. 
He  then  demanded  to  see  the  books  himself, 
and  was  told  that  he  could  not  do  so  until  Mr. 
Gk^odfellow,  president  of  the  commission,  was 
notified.  Later  in  the  day,  Mr.  Pingree,  ac- 
companied by  his  secretary,  two  policemen, 
and  Mr.  Greusel,  again  visited  the  office.  Mr. 
Tryon  was  not  there.  The  books  were  not 
produced  for  examination,  and,  after  a  delay 
of  an  hour,  the  mayor  and  his  secretary  left 
the  office  Mr.  Greusel  remained,  with  writ- 
ten authority  from  the  mayor  to  examine  the 
books  in  his  behalf.  After  leaving  the  office, 
Mr.  Pingree  met  Mr.  Tryon  anrf-ftlr.  Good- 
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fellow  OD  their  way  to  the  fire  department 
Some  coDYersatioo  ensued.  They  mayor  stated 
lie  had  left  Mr.  Greusel  to  ezamme  tbe  books. 
He  WAS  informed  by  Mr.  €k>odfellow  that  the 
commission  was  in  charj^  of  that  office,  and 
that  he  would  go  down  and  throw  Greusel  out; 
and  the  defendant  stated  he  would  go  along 
and  Eee  him  thrown  out.  A  whispered  con- 
versation occurred  between  Mr.  Try  on  and 
Mr.  Goodfellow,  and  Mr.  Try  on  went  on 
ahead  of  the  others.  When  Mr.  Pingree  and 
Mr.  Goodfellow  got  to  the  offices,  they  were 
closed,  and  the  doors  locked.  A  controversy 
arose.  A  number  of  firemen  were  called  by 
Mr.  Goodfellow  to  eject  Mr.  Greusel.  Mr. 
Pingree  attempted  to  protect  him.  Then  Mr. 
Elliot  and  others  seized  and  held  Mr.  Pingree, 
and  Greusel  was  thrown  downstairs.  Mr. 
Piogree  remained  for  a  time,  and  demanded 
to  see  the  books.  His  demand  was  refused. 
About  6  o'clock  of  the  same  day,  Mr.  Pingree. 
with  his  secretary,  Mr.  McLeod,  and  several 
poUcemeo,  again  visited  the  offices  of  the  fire 
department,  and  demanded  to  see  the  books. 
His  demand  was  refused,  upon  the  ground 
that  it  was  after  office  hours.  On  the  evening 
of  the  same  day,  Mr.  Pingree  summoned  to 
his  office  Mr.  Flowers,  a  lawyer,  Police  Jus- 
tice Sellers,  John  G>  Hawley,  a  lawyer,  and 
others.  It  is  claimed  by  the  defendant  that 
he  fully  and  fairly  stated  all  of  the  facts  of 
which  he  was  adyised  to  Mr.  Hawley,  his  law- 
yer, and  that  he  was  advised  by  Mr.  Hawley 
that  the  plaintiff  and  Mr.  Goodfellow,  Mr.  El- 
liot, and  other  persons  were  guilty  of  a  con- 
spiracy. Mr.  Hawley  dictated  a  complaint 
charging  conspiracy  in  the  presence  of  both  of 
the  police  justices.  The  complaint  was  sworn 
to  by  Mr.  Pingree.  Police  Justice  Sellers  is- 
sued a  warrant.  It  is  claimed  that  this  ended 
his  connection  with  the  criminal  case.  On  the 
part  of  the  plaintiff  it  is  claimed  that,  at  the 
examination,  he  was  represented  by  private 
counsel,  and  that  he  instigated  the  arrest  and 
the  subsequent  prosecution  of  the  case.  Mr. 
Tryon  was  arrested,  gave  bail,  atid  at  Uie  ex- 
amination, after  two  witnesses  were  sworn, 
upon  advice  of  the  prosecuting  attorney,  was 
discharged.  He  then  brought  this  suit,  with 
the  result  already  stated. 

A  good  many  questions  are  raised  by  the 
record  and  briefs.  It  is  admitted  that  the 
mayor  had  the  rii^ht  to  examine  the  books  in 
his  official  capacity:  but  it  is  claimed  by  the 
plaintiff  that,  in  all  he  did,  he  was  not  acting 
as  mayor,  but  was  seeking  to  help  Mr.  Greusel 
personally,  and  wa^  actuated  by  Improper  mo- 
tives. It  is  also  claimed  by  the  plaintiff  that 
the  mayor  could  not  delegate  his  riffbt  to  ex- 
amine the  books  to  Mr.  Greusel.  It  is  urged 
that  Mr.  Pingree  did  not  fully  and  fairly  state 
all  the  facts  he  knew  to  Mr.  Hawley.  It  is 
contended  that  to  obstruct  an  executive  offi- 
cer is  not  a  crime,  either  at  common  law  or  by 
statute,  and  that  the  complaint  which  was 
made  did  not  charge  an  offense.  A  large  num- 
ber of  assignments  of  error  were  taken.  These 
have  all  had  careful  consideration;  but  it  will 
not  be  necessary,  in  our  view  of  the  case,  to 
discuss  all  of  them. 

The  charge  of  the  trial  Judge,  so  far  as  it  is 
necessary  to  quote  it,  was  as  follows:  "I  give 
you  defendant's  sixth  request,  aa  modified: 
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'  That,  the  warrant  having  been  issued  by  a 
court  having  jurisdiction  of  the  preliminary 
examination  of  all  offenders  or  offenaea  com- 
mitted in  Detroit,  the  judgment  of  the  court 
that  there  is  such  a  crime  as  the  one  charged, 
and  there  was  reason  to  think  the  persons 
charged  had  committed  it,  protects  all  per- 
sons concerned  in  the  issue  or  execution  of 
the  warrant,  as  far  as  false  imprisonment  is 
concerned.'  I  charge  you  that  it  is  the  law 
of  this  case  that  there  can  be  no  recovery  as 
against  the  defendant  on  the  count  in  this 
declaration  for  false  imprisonment.  I  under- 
stand it  to  be  the  law  as  laid  down  in  Wheaton 
V.  Whittemare,  49  Mich.  848,  in  that,  when  the 
offense  stated  in  the  warrant  is  such  an  of- 
fense that  the  justice  has  jurisdiction  of  the 
subject-matter,  the  warrant  will  protect  the 
officer  serving  it,  and  also  all  parties  making 
the  complaint.  I  charge  you  that  in  this  case 
the  justice  did  have  jurisdiction  of  the  sub- 
ject-matter for  which  this  warrant  was  issued, 
and  that,  having  jurisdiction  of  the  subject- 
matter,  there  can  be  no  recovery  in  this  case 
upon  any  ground  of  false  imprisonment.  The 
question  that  I  shall  leave  to  you  is  simply 
one  question  for  you  to  determine  or  two 
questions,  rather,  and  that  is  upon  the  count 
in  this  declaration  charging  the  defendant 
with  malicious  prosecution.  Indeed,  in  order 
to  sustain  an  action  for  malicious  prosecu- 
tion, it  is  necessary  that  two  things  ahould 
be  proved:  First  that  there  should  be 
malice, — and  in  a  case  of  malicious  pros- 
ecution I  understand  malice  to  be  an  inten- 
tional wrongdoing.  This  malice  may  be  in- 
ferred from  want  of  probable  cause;  that  is, 
if  there  was  no  probable  cause  on  the  issu- 
ing of  the  warrant,  then  a  jury  may  infer 
from  that  a  malice  such  as  is  required  by  law. 
But,  gentlemen  of  the  jury,  want  of  probable 
cause  is  to  be  inferred  or  to  be  proved  or 
established  before  you  in  this  case  on  these 
premises:  I  charge*  you  that  if  the  defendant 
in  this  case,  Mr.  Pingree,  fully,  fairly,  and 
honestly  stated  the  facts  aa  they  appeared  to 
him,  and  as  he  knew  them,  to  John  G.  Haw- 
ley, or  to  the  police  macistrate,  and  that,  upoa 
such  a  statement,  this  warrant  was  issued, 
then  there  can  be  no  recovery  in  this  case  for 
malicious  proeecution,  even  if  the  advice  of 
John  G.  Hawley  was  wrong,  or  the  warrant 
was  issued  without  authority  of  law,  or  the 
warrant  did  not  state  any  offense  against  the 
law.  The  principle  which  governs  in  this 
case  is  laid  down  by  the  supreme  court  of  the 
stale,  and  is  as  follows:  *Every  man  of  com- 
mon information  is  presumed  to  know  that  it 
is  not  safe  in  matters  of  importance  to  trust  to 
the  legal  opinion  of  any  but  recognized  law- 
yers. When  a  person  resorts  to  the  best  means 
m  his  power  for  information,  it  will  be  such 
proof  of  honesty  as  would  disprove  malice, 
and  operate  as  a  defense  proportionate  to  hia 
diligence.'  And  in  Perry  v.  Sulier,  92  Mich. 
75,  It  is  said  that  'the  person  seeking  and  re- 
ceiving such  advice  is  in  law  aa  well  as  in 
morals  justified  in  acting  upon  it,  provided 
that  he  fully  and  fairly  stato  the  facts  to  the  at- 
torney.' Isow,  that  is  the  question  for  you  to 
decide,  and  the  sole  question  involved  in  this 
case  for  your  determination.  And  this  lan- 
guage also   has  been   used  iiy  the  supreme 
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court,  which  coYera  the  law  in  this  case  which 
I  think  it  necessary  to  submit  to  your  consid- 
eration: and  the  rule  fully  stated  that,  if  a 
prosecutor  has  fairly  submitted  to  bis  counsel 
all  the  facts  that  he  kaows,  capable  of  proof,  and 
be  has  acted  bona  fide  on  the  advice  given,  be 
negatives  the  want  of  probable  cause,  and  is 
not  liable  in  an  action  of  malicious  prosecu- 
tion. ...  If  YOU  shall  find  that  the  state- 
ment made  by  Mayor  Piogree  or  Mr.  Plngree, 
of  the  facts  as  they  were  sbown  to  him.  and  as 
he  knew  them,  and  of  all  the  f/*cts,  was  fairly 
atated  to  John  Q.  Hawley,  and  the  warrant  oh- 
tained  after  that  statement,  then  the  defeodaDt 
io  this  case  is  not  liable  for  any  damages;  but 
if  you  shall  find  the  facts  were  noi  fairly 
atated,  that  he  was  anuated  by  malice,  that  he 
did  not  conduct  himself  in  a  bona  fide  way,  or 
did  not  come  up  to  any  of  the  principles  laid 
down  in  the  law  as  I  have  stated  it  to  you, 
then  the  plaintiff  would  be  entitled  to  recover 
aucb  damages  as  you  shall  see  fit  to  give  him 
under  the  rule  that  I  have  alreudjr  laid  down 
in  giving  the  requests  of  the  plaintiff  on  the 
subject  of  damages,  which  is  needless  for  me 
here  to  repeat." 

We  must  assume  that  the  provision  of  the 
charter  of  Detroit,  authorizing  the  mayor  to 
examine  the  books  of  the  fire  commissioners  at 
all  times  (Charter  of  Detroit,  chap.  16,  §  24, 
853).  was  designed  to  promote  the  public  inter- 
est, by  Fecurioff  honesty  and  accuracy  in  the 
management  of  the  affairs  of  the  department 
under  the  control  of  the  fire  commissioners. 
Any  obstacle  that  should  be  unlawfully  inter- 
posed to  prevent  such  an  examination  for  a 
proper  purpose  would  be  an  obstruction  of  the 
functions  of  government,  and  indictable  as 
iuch  at  the  common  law.  It  is  said  that  the 
offense  of  obstruction  of  officers  is  confined  to 
court  officers,  bailiffs,  etc.,  and  does  not  ex- 
tend to  officers  who  have  to  do  with  execuliTe 
duties,  as  contradistinguished  from  those  hav- 
ing judicial  functions,  and  those  who  are 
charged  with  the  enforcement  of  judicial  man- 
dates, conservators  of  the  peace,  etc. ,  and  that 
no  case  can  be  found  where  one  has  been  con- 
▼icted  of  such  an  offense.  This  does  not  nec- 
easarily  imply  that  acts  coosiituting  an  ob- 
struction of  government  are  not  indictable  at 
common  law.  and  we  should  be  reluctant  to 
hold  that  acts  of  trespass,  not  otherwise  crim- 
inal, would  not  become  criminal  if  the  obiect 
and  effect  were  to  prevent  the  governor  or  leg- 
islators or  other  state  officers  from  performing 
the  duties  pertaining  to  their  respective  de- 
partments. We  cannot  think  that  the  mother 
country,  which  punishes  seditious  libels  and 
slanders,  would  have  tolerated  acts  which  act- 
ually interrupted  official  action;  and  it  is  pos- 
sible that  the  English  law  would  justify  the 
conclusion  that  such  an  act  would  be  punish- 
able as  a  contempt  against  the  King's  preroga- 
tive, by  a  fine  and  imprisonment,  at  the  discre- 
tion of  the  King's  court  of  justice.  4  Bl.  Com. 
p.  122.  Mr.  Bishop,  in  dealing  with  the  ques- 
tion, has  no  apparent  hesitancy  in  saying  that 
the  obstruction  of  governmental  functions  is 
criminal,  where  the  act  is  of  sufficient  magni- 
tude to  deserve  notice.  1  Bishop,  Crim.  L. 
g  457.  He  savs  that  "of  natures  akin  to  trea- 
son, yet  of  inferior  rank,  are  the  various  ob- 
structions of  the  governmental  machinery. 
S7  L.  R  A.  15 


The  leading  ones  have  been  particularized  in 
this  chapter,  but  all  other  obstructions  of  the  like 
sort  and  magnitude  are  common  law  offenses." 
It  is  fair  to  say  that  he  adds:  "Practically, 
the  law  of  this  chapter  is  greatly  circumscribed 
by  the  rule  that  it  does  not  notice  small  things." 
Id.  g  480.  Just  where  the  line  is  which  marks 
the  limit  of  crime,  and  separates  it  from  the 
realm  of  *  "small  things  which  the  law  does  not 
punish,"  is  bard  to  say;  but  we  are  impressed 
with  the  gravity  of  an  act  which  prevents  exec- 
utive officers  of  the  nation,  state,  or  cities 
from  performing  the  duties  of  their  offices. 

If  it  be  a  fact  that  it  was  suspected  that  ir- 
regularities existed  in  the  management  and  use 
of  the  funds  of  the  fire  department  of  Detroit, 
the  public  was  interested  in  knowing  the  truth, 
and  had  the  right,  through  its  mayor,  to  ascer- 
tain it;  and  if  interested  parties  were  able  to 
prevent  it,  with  impunity,  there  would  be  no 
means  of  protecting  the  government  in  its 
rights  except  the  slow  process  and  uncertain 
efficiency  of  civil  proceedings.  Whether  or 
not  the  charge  was  well  or  ill  founded  is  an- 
other question.  The  warrant  ^.  as  sufficient  to 
charge  a  most  fiagrant  case,  and  being,  in  our 
opinion,  good  upon  its  face,  the  plaintiff's 
remedy  then,  if  he  has  been  wronged,  was 
confined  to  an  action  for  malicious  arrest  or 
prosecution,  and  the  trial  court  did  not  err  in 
directing  a  verdict  for  the  defendant  upon  the 
count  for  false  imprisonment. 

While  we  are  convinced  that  obstruction  of 
the  performance  of  an  official  duty  is  an  of- 
fense at  common  law,  we  understand  that  the 
inquiry  may  always  be  made  in  a  court  of 
justice  whether  the  obstruction  is  of  an  official 
or  a  private  act.  If  the  latter,  it  cannot  be 
said  that  it  is  an  obstruction  of  or  interference 
with  governmental  functions.  Hence  evidence 
tending  to  show  the  defendant's  object  should 
not  have  been  excluded.  2  Bishop,  Crim.  L. 
§  1010,  and  cases  cited. 

It  was  claimed  in  this  case  that  the  circum- 
stances showed  that  Mr.  Greusel,  a  reporter  of 
a  daily  newspaper,  desired  an  opportunitv  to 
examine  the  books,  for  the  purfiose  oi  making 
public  such  facts  pertaining  to  the  department 
as  might  be  thought  of  interest  Ki  the  public; 
that,  being  refuwd  the  opportunity,  he  in- 
voked the  aid  of  the  defendant,  who  was  will- 
ing to  aid  him,  by  means  of  his  official  privi- 
leges; and  that  it  was  for  this  purpose  only, 
and  not  for  anypuipose  connected  with  his 
office,  that  he  made  the  demand;  and  that  this 
question  should  have  been  submitted  to  the 
jury.  It  was  no  part  of  the  official  duty  of 
Mr.  Pingree  to  aid  individuals  in  obtaining 
their  rights,  if  they  had  any.  as  to  the  exam- 
ination of  books.  It  was  within  his  province 
to  investigate  those  books,  and  give  the  public 
information  concerning  the  condition  of  af- 
fairs, if  he  thought  best.  We  have  no  right 
to  determine  this  question  unless  we  can  say 
that  the  undisputed  evidence  shows  one  thing 
or  the  other;  and  as,  in  our  opinion,  it  does  not 
it  was  for  the  jury  to  determine,  from  all  of  the 
circumstances  shown. 

Counsel  for  the  plaintiff  requested  the  court 
to  charge  the  jury  that  'if,  therefore,  the  de- 
fendant demanded  the  right  to  inspect  other- 
wise than  in  his  official  capacity  and  for  of- 
ficial purposes,  then  any  refusal  ongthe  part^f 
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the  commMon  or  its  agents  would  not  consti- 
tute the  offense  of  obstructing,  hindering,  and 
preventing  a  public  official  in  the  discharge  of 
bis  duly.  And,  again:  '*If  the  defendant, 
in  going  to  the  office  of  the  fire  commission, 
did  not  ffo  in  good  faith  and  for  official  pur- 
poses solely,  but  for  the  purpose  of  helping 
out  Greusei  and  aid  ihe  Tribune  in  getting  up 
a  story,  then  you  are  instructed -that  there  was 
no  probable  cause  in  instituting  the  prosecu- 
tion, and  the  advice  of  counsel  is  no  defense  to 
this  action."  "In  determining  the  question  of 
malice,  the  jury  are  at  liberty  to  Infer  malice 
from  thb  want  of  probable  cause,  and  they  may 
also  take  into  consideration  what  the  real  pur- 
pose of  defendant  was  in  goine  to  the  office  of 
the  fire  commission,  whether  for  official  or  for 
other  purposes."  And  again:  "The  defend- 
ant had  no  right  to  use  his  official  power  to 
secure  an  investigation  of  the  books  and  rec- 
ords of  the  fire  commission  by  Greusei  for  the 
Detroit  Tribune,  that  newspaper  and  Greusei 
having  a  right  to  seek  such  remedies  in  the 
courts  as  they  were  in  law  entitled  to."  And 
again:  "The  defendant  had  no  ri^bt  to  dele- 
gate his  power  as  mayor  to  investigate  the 
books  and  records  of  the  tire  commission  to 
Greusei,  or  to  any  other  private  party."  These 
requests  show  clearlv  enough  the  claim  that 
was  made  on  behalf  of  the  plaintiff,  and  he 
was  entitled  to  have  it  presented,  unless  the 
case  was  submitted  in  such  a  way  as  to  make 
it  unnecessary.  But  it  was  not  presented,  and, 
instead,  the  court  said:  "I  charge  you  also 
that  it  is  the  law  of  this  case  that  the  mayor 
had  the  right  to  examine  the  books  of  the  fire 
commission;  that  this  rieht  is  conferred  upon 
him  bv  the  charter  uf  this  city;  and  it  is  con- 
tended that  Mr.  Greusei,  taken  down  there  by 
the  mayor,  under  the  circumstances  related 
by  these  witnesses,  was  not  included  in  this 
privilege,  or  this  permission,  or  this  right 
which  is  conferred  upon  the  mayor  by  the 
charter  of  this  city.  I  was  of  that  opinion  when 
the  law  of  this  case  was  argued  to  me  by 
counsel,  but  since  then  a  decision  of  the  su- 
preme court  has  been  called  to  my  attention, 
which  changes  my  opinion  on  this  qnestion; 
and,  on  the  authority  of  Burton  v.  Tuite,  I 
charge  you  that  it  is  the  law  of  this  case  that 
Mayor  Fingree  had  the  right  to  take  down 
with  him,  for  the  purpose  of  conducting  the 
eiaminatton  of  the  books  of  the  fire  commis- 
sion. Mr.  Greusei,  or  any  other  person  that 
suited  his  convenience  to  conduct  this  exam- 
ination. I  think,  under  the  authority  of  that 
decision,  this  record  is  a  public  record,  entitled 
and  open  to  inspection,  and  that,  under  the 
facts  in  this  case,  the  mayor  of  the  city  was 
Justified  in  taking  some  person  that  he  saw  fit 
for  the  purpose  of  making  an  examination  of 
the  records  of  this  office." 

It  having  been  shown  that  the  defendant 
caused  the  criminal  action  to  be  commenced, 
and  that  it  was  terminated  by  the  discharge  of 
the  defendant  therein  (the  plaintiff  here),  it  be- 
came material  to  inquire  whether  the  com- 
mencement of  the  prosecution  was  malicious 
or  not.  And  if  it  was  shown  that  the  defend- 1 
17  L.R.A. 


ant  made  a  full,  fair  statement  of  the  facts  In 
the  case  to  counsel,  and  was  advised  that  thej 
constituted  an  offense,  and  believing  and  rely- 
ing upon  such  advice,  and  in  the  guilt  of  the 
plaintiff,  commenced  the  proceeding,  the  de- 
fendant cannot  be  said  to  have   maliciously 
prosecuted  the  plaintiff.    If,  as  counsel  for  tlfe 
plaintiff  contends,  it  was  proper  for  the  case  to 
go  to  the  jury  upon  these  two  questions  alone 
(which  questions  the  charge  shows  were  sub- 
mitted to  the  jury),  there  was  no  necessity  to 
give  the  requests  above  quoted,  because  the  ad- 
vice  of   counsel  and  defendant's  good  faith 
would  be  a  complete  defense,  whether  the  ad- 
vice were  good  or  not;  and  defendant  could 
not  be  found  guilty,  although  he  should  be 
mistaken  and  misinformed  as  to  his  right  to  aid 
Greusei  in  his  endeavor  to  see  the  books;  and 
it  became  unnecessary  for  the  jury  to  inquire 
whether  Greusei  had  the  right  to  see  these 
books  for  his  own  purposes,  or  to  trouble  them- 
selves with  the  Question  whether  Mr.  Fingree 
was  there  officially  or  not,  because,  as  already 
stated,  the  advice  of  counsel  and  good  faith  of 
defenaant  were  an  ample  shield,   and  con- 
elusive  of  the  case.    But  the  ludge  did  not 
stop  with  his  instructions  upon  these  Questions. 
He  proceeded  to  discuss  the  rights  oi  Greusei 
and  the  authority  of  the  mayor  in  a  way  that 
would  naturally  lead  the  jury  to  infer  that  the 
defendant  did  not  transcend  the  bounds  of  his 
authority,  and,  consequently,  that  the  defend- 
ant did  not  need  the  advice  of  counsel  to  jus- 
tify his  complaint,  and  that  they  might  find 
probable  cause  from  those  facts,  and  acquit 
the  defendant,  although  not  satisfied  that  he 
had  made  a  full  and"  complete  atatement  to 
counsel,  or  acted  upon  such  advice.    In  doing 
this,  the  court  refused  to  instruct  the  jury  in 
accordance  with  the  requests,  some  of  which 
were  correct  statements  of  the  law,  and  im- 
portant to  be  laid  before  the  jurv  if  they  were 
goinff  into  the  question   mentioned,  even  if 
the  plaintiff  had  not  a  rij^ht  to  have  that  ques- 
tion presented,  and  which  it  is  evident  that 
plaint UTtt  counsel  sought  to  have  presented. 
The  situation  would  not  be  improved  by  say- 
ing that  the  court  did  not  submit  the  case  upon 
the  two  questions  alone,  and  that  the  question 
raised  by  the  plaintiff's  requests  was  left  to 
the  jury.    In  either  case  the  court  permitted 
the  jury    to    infer   that,    if   the   defendant 
went  there  solely  to  aid  Greusei  in  securing 
his  alleged  rights,  it  was  an  official  act,  and 
they  would   be  likely  to  understand  (1)  that 
the  mere   refusal    to   permit   an    inspection 
of  the  books  would  amount  to  a  justifica- 
tion for  issuing  the  warrant,  without  regard  to 
the  other  elements  essential  to  a  criminal  con- 
spiracy: (2)  that,  if  the  purpose  of  the  defend- 
ant was  merely  to  enable  Greusei  to  obtain  ac- 
cess to  the  books  for  his  general  purposes,  the 
refusal  constituted  an  offense. 

The  judgment  of  the  CireuitCourt  ii  remrmd^ 
and  a  new  trial  ordered. 

The  other  Justices  concur. 

Rehearing  denied. 
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PEOPLE  of  the  Stote  of  New  York,  ex  rd.  I 
Samuel  B.  LAWRENCE,  Be^l^ 

V, 

John  FALLON,  Warden  and  Keeper  of  the 
City  Prison,  Appt. 

OKN.T.UL) 


1.  A  test  of  speed  or  endnraaee  of 
borsee  for  priaes  or  premtwina  la  not  a 
lottery  within  Penal  Code,  oha|>.  ^  forbidding 
lotteries  and  deflDing  a  lottery  as  a  sobeme  for 
tbe  distribution  of  property  by  chance  among 
persooa  wbo  pay  a  valuable  consideration  for  the 
chance. 

8*  The  o«Br  or  paying  by  race  a—orie  ■ 
tione  of  premlnme  or  prlaee  for  definite 
sums  wiiboat  regard  to  tbe  amount  of  entrance 
fees  received,  and  payable  out  of  their  general 
funds  in  the  manner  permitted  by  Laws  18Qft, 
chap.  570,  does  not  constitute  gambling  within 
OoDst.  art.  1.  I  9,  prohibiting  all  kinds  of  gam- 
bling. 

8.  A  etatnte  permitting  raeinir*Moeia- 
tlone  mrganlfled  under  ite  provisions  to , 
hold  racing  meetings  and  to  ofTer  prises  or  stakes 
to  the  owners  of  the  winning  horses  is  a  special 
law  within  Penal  Oode,  I  862,  prohibiting  racing 
for  a  stake,  bet,  or  wager  except  as  allowed  by 
spe<dallaw. 

(March  S,  1807^ 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  tbe  Supreme 
Court,  First  Department,  afBbming  an  order  of 
the  Court  of  Oyer  and  Terminer  for  the  City 
and  County  of  New  York  discharging  relator 
from  custody  of  respondent  to  which  he  had 
been  commuted  for  alleged  violation  of  the 
laws  against  gambling,  lotteries,  etc.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Jfr.  Benjamin  Steinhardt,  for  the  Anti- 
Poolselling  Amendment  Committee,  in  sup- 
port of  the  appeal: 

The  information  clearly  charged  the  defend- 
ant with  contriving  a  lottery. 

Tbe  Penal-Code  definition  of  a  lottery  in- 
cludes every  distribution  of  property  by  chance, 
where  something  is  paid  for  that  chance,  no 
matter  by  what  name  it  may  be  called,    g  828. 

In  every  lottery  there  are  the  characteristics 
of  a  bet  and  a  wager. 

Wilkijuon  v.  GiU,  74  N.  Y.  68,  80  Am.  Rep. 
261. 

If  the  determination  is  entirely  or  in  part  by 
luck  or  chance,  and  in  which  Judgment,  prac- 
tice, skill,  or  brains  have  honestly  no  office  at 
all,  or  are  thwarted  by  chance,  it  is  still  a  game 
of  chance  and  therefore  a  lottery. 

State  V.  Natee,  8  Hill,  L.  200;  SarrU  y. 
White,  81  N.  Y.  532. 

A  game  in  which  more  skill  than  chance  en- 
ters is  still  a  game  of  chance. 

State  y.  Oujoton,  8  lied.  L.  271:  State  y. 
LateU,  89  N.  J.  L.  4«8;  Irving  v.  Britton,  8 
Misc.  201 :  Smgart  y.  People,  154  Dl.  284;  Sftaff- 
ner  y.  Hnthback,  188  111.  410;  EUie  v,  " 


18  Me.  887,  86  Am.  Dec.  726;  Grace  y.  McEl- 
roy,  1  Allen,  668;  Cheeeum  v.  StaU,  8  Blackf. 
882,  44  Am.  Dec.  771;  Wilkineon  y.  ToueUy, 
16  Minn.  299.  10  Am.  Rep.  189;  MeLain  v. 
Huffman,  80  Ark.  428;  F^opU  y.  WeitAoff  51 
Mich.  208,  47  Am.  Rep.  557;  Ootnly  y.  Mille- 
gate.  94  Pa.  182,  89  Am.  Rep.  774. 

A  race  is  a  game  of  chance, 

ToUett  y.  Thomae,  L.  R.  6  Q.  B.  514;  Good- 
hum  v.  Malley,  2  Strange,  1159;  Blaxton  y. 
Pue,  2  Wils.  809;  Clayton  y.  Jenninge,  2  W. 
Bl.  706. 

Stakes  on  horse  races  are  lotteries. 

Irting  y.  Britton,  8  Misc.  201.  See  also 
BudiUon  y.  ^aU,  94  Ind.  426,  48  Am.  Rep. 
171;  Vatenport  y.  Ottawa,  54  Kan.  711. 

A  pool  or  stake  on  horse  race  is  a  lottery. 

StaU  y.  LoreU,  89  N.  J.  L.  458;  DcUy  y. 
StaU,  18  Lea,  228. 

An  art  distribution  is  a  lottery. 

Oovernore  of  Almehouee  y.  American  Art- 
Union,  7  N.  Y.  228. 

If  there  is  not  the  slightest  chance  there  ia 
no  lottery. 

People  V.  GiOnon,  109  N.  Y.  889. 

The  pool  is  not  a  necessary  adjunct  to  tbe 
horse  race;  therefore  a  race  of  itself  need  not 
be  a  lottery;  but  when  the  scheme  is  com- 
pleted,—that  is  when  a  horse  race  and  pool 
combine,— we  have  the  lottery  in  all  respects 
the  same  as  tbe  term  "lottery"  implies. 

Kohn  y.ir0eAZ^,96N.Y.862.48Am.Rep.  628. 

It  makes  no  difference  who  furnishes  the 
prizes. 

Wilkineon  y.  Gill,  74  N.  Y.  68,  80  Am.  Rep. 
264;  Hart  y.  PeopU,  26  Hun,  896;  Fleople  y. 
yoelke,  94  N.  Y.  187,  46  Am.  Rep.  128. 

A  lottery  is  a  sort  of  gambling  contract  by 
which,  for  a  yaluable  consideration,  one  may, 
by  fayor  of  the  lot,  obtain  a  prize  of  a  value 
superior  to  the  amount  or  value  of  that  which 
he  risks. 

The  word  has  no  definite  signification.  It 
may  be  applied  to  any  process  of  determining 
prizes  by  lot,  whether  tbe  object  be  amusement 
or  gambling  or  public  profit 

18  Am.  &  Eng.  Enc.  Law.  Lotteriee,  pp.  1, 
2:  BeU  y.  StaU,  5  Sneed,  507;  Bishop,  Statu 
tory  Crimes,  2d  ed.  §  952;  Homer  y.  United 
States,  147  U.  S.  458,  87  L.  ed.  241;  Harris  y. 
WhiU,  81  N.  Y.  582;  Wilkinson  y.  GiU,  74  N. 
Y.  68,  80  Am.  Rep.  264;  Com.  y.  Wright,  187 
Mass.  250,  50  Am.  Rep.  806. 

A  game  of  chance  is  such  a  game  as  is  deter- 
mined entire  or  in  part  by  luck  or  mere  luck, 
and  in  which  judgment,  practice,  skill,  or 
brains  have  honestly  no  office  at  all,  or  are 
thwarted  by  chance. 

State  y.  Nates,  8  Hill.  L.  200;  TolUft  y. 
Thomas,  L.  R.  6  Q.  B.  516;  State  y.  Gupton,  8 
Ired.  L.  271;  HudOson  y.  State,  94  Ind.  426, 
48  Am.  Rep.  171. 

The  term  "lottery"  in  its  full  sense,  embraces 
all  schemes  for  the  distribution  of  prizes  by 
chance  and  includes  faro  tablet  and  yarious 
forms  of  gambling. 

2  Whart.  Crim.  L.  §  1491;  HuU  y.  Buggies. 


NOTB.— For  statutes  rofrulatlng  horse  races  or 
bettlnff  thereon,  see  also  Palmer  v.  State  (Tenn.)  8 
JU  R.  A.  280;  Ex  parte  Lacy  (Ya.)  81  L.  R.  A.  8SS; 
State,  Alexander,  y.  BUstbeth  (N.  J.)  »  L.  B.  A 
87  L.RA. 


525;  State,  Daenstn^,  v.  Roby  Qnd.)  88  L.  R.  A.  218; 
State,  Matthews,  v.  Forsyth  (lad.)  88  L.  R.  A.  221; 
State  V.  Walsh  (Mo.)  86  L.  R.  A.  28L 
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56  N.  Y.  424;  StaU  ▼.  Clarice,  88  N.  H.  329, 
66  Am.  Dec.  728;  Oovernors  of  AttMhouae  v. 
American  Art- Union,  7  N.  Y.  228;  Negley  v. 
Devlin,  12  Abb.  Pr.  N.  8.  210. 

It  was  Id  proof  that  the  defend aot  formed  a 
poo]  of  the  different  sums  of  money  contrib- 
uted to  the  stake  by  'different  horse  owners, 
and  that  the  whole  of  that  pool  so  found,  to- 
gether with  an  additional  sum  which  could 
only  be  ascertained  when  the  pool  was  closed 
to  make  up  $8,000,  would  go  to  the  winner  of 
that  race. 

The  defendant  sold  to  J.  W.  Rogers,  for 
$100,  and  accepted  said  flOO  on  an  unlawful 
and  illegal  agreement  as  a  bet  or  wager  to  pay 
Rogers  $2,000  of  the  pool  or  stake  so  formed. 

State  V.  Loveli,  39  N.  J.  L.  458;  ReiUy  v. 
Oray,  77  Hun,  402;  Irving  v.  Britton.  8  Misc. 
201;  Ludivgton  v.  Dudley,  9  Misc.  700;  ToUett 
▼.  Thoma$,  L.  R.  6  Q.  B.  514:  Com.  v.  Ferry, 
146  Mass.  203;  Jerome  Park  Co.  v.  New  York 
Board  of  Police,  11  Abb.  N.  C.  842;  Murphy  y. 
Neu)  York  Board  of  Police,  11  Abb.  N.  C. 
887. 

The  relator  was  guilty  of  maintaining  a  nui- 
sance. 

N.  Y.  Penal  Code,  §  352. 

The  Percy-Grav  law  is  unconstitutional  in 
authorizing  and  allowing  gambling,  and  there- 
fore affords  no  protection  to  the  relator. 

The  construction  of  statutes  being  exclu- 
sively a  judicial  power,  adding  as  a  proviso  to 
a  law  that  nothing  in  the  act  shall  be  construed 
contrary  to  the  provisions  of  the  Constitution 
is  an  uocnnsiituiional  assumption  of  the  func- 
tions of  the  judiciary. 

Ex  parte  Blauchard,  9  Nev.  101. 

Gambling  has  been  defined  to  be  a  contract 
between  two  or  more  persons  whereby  they 
risk  their  money  or  property  upon  a  contin- 
gency or  chance,  which,  in  the  nature  of 
things,  may  or  may  not  happen,  and  whereby 
the  one  party  would  be  the  gainer  and  the 
other  a  loser. 

Bea  V.  State,  5  Sneed,  507. 

Our  lawmakers,  in  our  Penal  Code,  in  enact- 
ing §  434,  have,  to  a  certain  extent,  defined 
gambling  where  it  punished  the  keeping  of  a 
place  to  be  used  for  gambling,  by  describing  it 
as  a  place  for  the  making  of  any  bets,  wagers 
or  bets  made  to  depend  upon  any  lot,  chance, 
casualty,  unknown  or  contingent  event. 

N.  Y.  Penal  Code,  §  848;  Gibbons  v.  Oouv- 
emeur,  1  Denio,  171. 

Sweepstakes  or  bets  on  horse  races  are  gam- 
bling. 

Barrii  v.  White,  81  N.  Y.  533;  Buckman  v. 
Pitcher,  1  N.  Y.  892;  Gibbons  v.  Gouvcrneur, 
1  Denio,  171;  Irving  v.  Britton,  8  Misc.  201; 
Ludington  v.  Dudley.  9  Misc.  700;  Reilly  v. 
Gray,  77  Hun,  402;  lolUtt  v.  Thomas,  L.  R.  6 
Q.  B.  514;  StaU  y.  Lovell,  89  N.  J.  L.  456;  El- 
Its  y.  Beale,  18  Me.  387,  86  Am.  Dec.  726; 
Com.  V.  Moody,  148  Mass.  177:  People  v.  Weith- 
off,  51  Mich.  203.  47  Am.  Rep.  557;  Garrison  v. 
McGregor,  51  111.  478;  Tatman  v.  Strader,  28 
111.  493;  Boynton  v.  Cnrle,  4  Mo.  599;  Wade  v. 
Dewing,  9  Ind.  85;  Daiy  v.  State,  18  Lea,  228; 
Cain  V.  McHarry,  2  Bush,  268;  Com.  v.  Sim- 
o/i<&,79  Ky.618;  Corson  y,KeaiJienyfiCo\o.2VZ, 

Mr.  John  O.  Lindsay,  with  Mr.  John 
R.  Fellows,  for  appellant: 

A  scheme  for  the  distribution  of  money  by 
87L.  a  A. 


chance,  namely,  for  the  distribution  of  money 
dependent  upon  the  result  of  a  horse  race, 
among,  persons  who  have  DHld  or  agreel  to  pay 
a  valuable  consideration  for  such  chance,  is  a 
lottery  within  the  meaning  of  the  Constitution, 
and  the  contriving,  etc.,  thereof  is  an  offense 
punishable  under  the  Penal  Code. 

Governors  fff  Almshouse  y.  American  Art- 
Union,  7  N.  Y.  228;  Irviny  y.  Britton,  8  Misc. 
202. 

The  scheme  with  contriving  which  the  re- 
lator was  charged  was  a  lottery  within  the 
meaning  of  the  Constitution  and  the  Penal  Code. 

Peoplt  V.  Payne,  3  Denio,  88;  Governors^ 
Almshouse  v.  American  Art- Union,  7  N.  i. 
228;  HvU  v.  Buggies,  56  N.  Y.  426;  Negley  y. 
Dedin.  12  Abb  Pr  N.  8.  210;  Wilkinson  ▼. 
Gill,  74  N.  Y.  68,  30  Am.  Rep.  264:  People  v. 
Nodke.  94  N.  Y.  137,  46  Am.  Rep.  128;  Hor- 
nery.  United  States,  147  U.  8.  449,  87  L.  ed. 
287;  United  States  v.  ZieOer,  30 Fed  Rep.  499; 
United  States  v.  Wallts,  58  Fed.  Rep.  942; 
State  V.  Lovell,  89  N.  J.  L.  453;  StaUy,  Clarke, 
83  N.  H.  329. 66  Am.  Dec.  728:  Com.  v.  Wright, 
137  Mass.  250;  Bell  v.  State,  5  Sneed.  507; 
Magdalen  College  Case,  6  Coke,  125;  TofleU  v. 
Iliomas,  L.  R.  6  Q.  B.  514;  People  v.  GiUson, 
109  N.  Y.  889;  Kohn  y,  Koehler,  96  X.  Y.  867, 
48  Am.  Rep.  628;  McLanahan  v.  Mott.  73 
Hun.  181:  Irving  v.  fir»<ton,8Mi8C.  201;  BeiUy 
y.  Gray,  77  Hun.  402. 

The  scheme  set  forth  in  the  information 
herein,  even  if  not  a  lottery,  was  a  gambling 
scheme. 

Brua*s  Appeal,  55  Pa.  294;  WiUdnson  t. 
Gill,  74  N.  Y.  63,  80  Am.  Rep  264. 

Where  it  appears  that  the  transaction  is  in 
fact  a  gambling  scheme,  and  the  entrance 
fees,  so  called,  are  really  the  wagers  of  the  con- 
testants, the  law  cannot  be  evaded  by  calling 
the  stakes  or  deposits  "entrance  fees  instead 
of  bets  or  wagers,  or  bv  calling  the  prize  a 
**preaiium"  or  ''purse"  when  in  fact  it  is  a  stake 
or  pool. 

Porter  v.  Day,  71  Wis.  296;  Crofton  v.  CW- 
gan,  10  Ir.  C.  L.  Rep.  189;  Misner  y.  Knapp, 
13  Or.  135,  57  Am.  Rep.  6. 

If  chapter  570  of  the  Laws  of  1895  was  in- 
tended to  authorize  ''sweepstake*'  races  of  the 
character  described  in  the  information  herein, 
it  is  clearly  violative  of  g  9  of  art.  1  of  the 
Constitution  of  1894,  and  void,  so  far,  at  least, 
as  it  attempts  to  authorize  the  acts  thereby  pro- 
hibited. 

The  legislature  has  no  Judicial  power,  and 
cannot  upon  any  pretense  interpose  its  au- 
thority respecting  questions  of  interpretation 
in  the  courts. 

Story.  Const.  5th  ed.  §  875;  Cooley,  Const. 
Lim.  5th  ed.  65,  56;  Potter's  Dwarr.  Stat.  Ill, 
note  8;  People,  Mutual L.  Ins,  Co.,  v.  ^ew  York 
City  A  County  Supers.  16  N  Y.  424;  Salten  y. 
Tobias,%Vs\ze,^h',Jackson,8herwood,y.  Pftelps, 
8  Cai.  62;  Pardee  v.  Blanchard,  19  Johns.  442; 
People,  Frost,  v.  Wilson,  8  Hun,  441;  Beiser  v. 
waiiam  Tell  Sav.  Fund  Asso,  89  Pa.  137:  The 
Governor  v.  Porter,  5  Humph.  165;  Calhoun  v. 
McLendon,  42  Ga.  405;  Westinghausen  v.  Peo- 
pie,  44  Mich.  265;  Exparte  Blaneftard,  9  Nev. 
101. 

Messrs.  Joseph  8.  Aoerbach,  John  M« 
Bowers,  and  Eliho  Boot,  for  respondent: 

A  contract  by  an  association  to  laward  a 
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purae  to  the  successful  one  among  competi- 
tors who  contribute  towards  it,  or  a  contract 
with  ibe  asaociadon  by  any  such  competitor  so 
to  comribnte.  is  not  a  lottery,  is  not  gambling:, 
Dor  even  betting,  but  Is  a  contract  enforceable 
at  law. 

Pdrter  v.  Day,  71  Wis.  296:  Altord  v.  Smith, 
68  lod.  58;  DiggU  y.  HiggB,  L.  R.  2  Excb.  Div. 
422;  DeUer  t.  Plymouth  County  Agri.  8oc.  57 
Iowa,  481;  Bronson  Agri,  d  B.  Asm.  v.  JiamS" 
diU,  24  Mich.  441;  Jordan  v.  Kent,  44  How. 
Pr.  206:  Coitdto  v.  CuHU,  18  N.  Y.  Week. 
Dig.  20:  Mitner  y.  Knajrp,  13  Or.  185,  57  Am. 
Rep.  6:  Bx  parte  King,  2  Deacon  Bankr.  Rep. 
28,  2  Montague  &  A.  Bankr.  Rep.  676;  Crof- 
ton  y.  Colgam,  10  Ir.  C.  L.  Rep.  189;  Qtbbons 
▼.  Goutemeur,  1  Denio,  171. 

Races  for  "sweepstakes"  consisting  of  a 
purse  offered  by  an  association,  and  contrib- 
uted to  or  augmented  by  entrance  fees  of  com- 
petitors, are  not  gambling,  pool  selling,  or  lot- 
teries. 

B^ly  y.  Gray,  77  Hun,  402;  Pfopk  v.  Todd, 
51  Hun,  446;  Hughes  v.  Murdoch,  45  La.  Ann. 
935;  People,  Murphy,  v.  Kdly,  76  N.  Y.  475. 

Actual  betting  on  a  horse  race  is  not  neces- 
sarily gamblinj^. 

HarrU  v.  Wtiite,  81 N.  Y.  582;  2  Am.  &  Eog. 
Enc.  Law,  p.  185;  Morgan  y.  Groff,  4  Barb. 
524;  Bunn  y.  Riker,  4  Johns.  426,  4  Am.  Dec. 
292:  Vischer  y.  TaUs,  11  Johns.  28:  Campbell 
▼.  Richardson,  10  Johns.  406:  People  y.  Ser- 
geant. 8  Cow.  139;  Corrigan  v.  Coney  Island 
Jockey  Club,  27  Abb.  N.  C.  294:  State  v.  Nates, 
5  Hill,  L.  200;  Woodcock  y.  McQueen,  11  Ind. 
14:  Harless  y.  United  States,  1  Morris  (Iowa) 
225;  Tales  y.  Foot,  12  Johns.  1. 

Martiiit  J.,  deliyered  the  opinion  of  the 
court: 

The  relator  was  arrested  upon  three  distinct 
criminal  charges.  One  was  for  a  yiolation 
of  chspter  8  of  the  Penal  Code,  forbidding 
lotteries  and  the  sale  of  lottery  tickets;  another 
for  yiolating  §851  of  the  Penal  Code,  which 
relates  to  pool  selling,  book  making,  and  bets 
and  wagers:  and  tbetbird  for  an  offense  under 
S  852  of  tbe  same  act,  relating  to  racing  of 
animals  for  stakes.  Wben  arraigned  before 
tbe  magistrate,  he  waiyed  an  examination, 
and  was  committed  to  the  city  prison.  He 
subsequently  sued  out  a  writ  of  habeas  cor- 
pus, upon  the  return  of  which  a  certiorari  was 
g^ranted.  and  upon  the  heariug  before  the  oyer 
and  terminer  he  was  discharged. 

The  facts,  so  far  as  material,  maybe  briefly 
stated.  Tbe  relator  was  an  officer  of  the  West- 
chester Racing  Associstion,  which  was  organ- 
ized under  chapter  570  of  the  Laws  of  1895. 
He,  together  wiih  other  officers  of  the  associa- 
tion, announced  and  advertised  tbe  intention 
of  the  association  to  hold  a  meeting  for  races 
on  its  grounds,  and  offered  purses  or  premi- 
ums to  be  competed  for  at  a  time  named. 
Owners  of  horses  were  permitted  to  enter 
them  for  the  races  by  paying  an  entrance  fee, 
which  became  the  property  of  the  associa- 
tion, was  paid  into  its  general  treasury,  and 
became  a  part  of  its  i;eneral  assets.  The  pre- 
miums or  stakes  offered  by  the  association 
were  for  u  definite  sum, without  regard  to  the 
amount  of  entrance  fees  received,  and  were 
payable  out  of  its  general  funds.  The  races 
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were  adyertised,  managed,  and  held  under  the 
direction  of  the  association  and  its  officers, 
conducted  in  the  usual  way,  and  TOverned  by 
the  rules  generally  adopted  by  racnng  associa- 
tions. 

The  first  contention  of  the  appellant  is  that 
the  races  thus  held  were  in  direct  yiolation  of 
chapter  8  of  the  Penal  Code,  which  forbids 
lotteries  and  the  sale  of  lottery  tickets.  That 
statute  defines  a  lottery  as  a  scheme  for  the  dis- 
tribution of  property  by  chance,  among  per- 
sons who  pay  or  agree  to  pay  a  valuable  con- 
sideration for  the  chance.  It  is  obvious  from 
the  language  of  this  statute,  and  the  circum- 
stances existing  at  the  time  of  its  passage,  that 
it  was  not  intended  to  include  within  its  provi- 
sions every  transaction  which  involyed  any 
degree  of  chance  or  uncertainty,  but  its  plain 
purpose  was  to  prohibit  and  punish  certain 
well  known  offenses,  which  had  existed  and 
been  regarded  as  crimes,  before  the  enactment 
of  that  law.  The  offenses  thus  soueht  to  be 
suppressed  have  long  been  known  and  under- 
stooid,  and  are  clearly  distinguishable  from  the 
racing  of  animals  for  stakes  or  prizes.  There 
is  certainly  a  great  difference  between  a  contest 
as  to  the  speed  of  animals  for  prizes  or  premi- 
ums contributed  by  others  and  a  mere  lottery, 
where  the  controlling,  and  practically  the 
only,  element  is  that  of  mere  chance  alone.  A 
race  or  other  contest  is  by  no  means  a  lottery 
simply  because  its  result  is  uncertain,  or  be- 
cause it  may  be  affected  by  things  unfore- 
seen and  accidental.  When  this  statute 
against  lotteries  was  passed,  the  legislature 
not  only  defined  the  meaning  of  the  term, 
which  cannot  be  fairly  said  to  include  a  test  of 
speed  or  endurance  of  horses  for  prizes  or  pre- 
miums, but  it  at  the  same  time  passed  a  statute 
relating  to  the  racing  of  horses,  which  shows 
that  such  a  contest  was  not  intended  to  be  in- 
cluded among  tbe  offenses  which  should  be 
punishable  under  the  statute  against  lotteries. 
W  hat  constitutes  a  lottery  was  considered  in 
ReiUyY.  Gray,  77  Hun.  402.  The  opinion  in 
that  case  and  the  authorities  there  collated 
show  quite  satisfactorily  that  acts  like  those 
performed  by  tbe  relator  do  not,  and  were  not 
intended  to,  constitute  an  offense  under  the 
statute  relating  to  that  subject.  We  are  of  the 
opinion  that  tbe  courts  below  properly  held 
that  the  relator  was  guilty  of  no  offense  under 
the  statute  relating  to  lotteries.  After  a  care- 
ful examination  of  the  record,  brief,  argument 
and  authorites  cited  by  the  learned  counsel  for 
the  appellant,  we  fail  to  find  any  facts,  or  to 
discover  any  principle  of  law,  that  would  jus- 
tify us  in  holding  that  the  relator  was  guilty  of 
either  book  making  or  pool  selling.  Nor  do 
we  find  that  there  was  any  evidence  even  tend- 
ing to  show  that  he  was  guilty  of  either  of 
those  crimes. 

Another  question  we  are  asked  to  determine 
is  whether  the  races  held  by  the  association,  of 
which  the  relator  and  his  associates  were  offi- 
cers, constituted  gambling  within  the  provi- 
sions of  the  Constitution  of  this  state.  The 
appellant  contends  that  they  did,  and.  conse- 
quently, even  if  authorized  by  statute,  the 
statute' was  yiolative  of  the  provisions  of  the 
Constitution,  which  forbids  lotteries  or  the  sale 
of  lottery  tickets,  pool  selling,  book  making, 
and  everv  other  kind  of  gambllnf^  and  there- 
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fore  affords  no  protection  or  Justification  to  tbe 
relator.  Chapter  570  of  the  Laws  of  1895  au- 
thorized associations  organized  under  tbe  pro- 
visions of  that  act  to  hold  and  conduct  meet- 
ings for  running  or  trotting  races  for  purses, 
premiums,  prizes,  or  stakes,  to  be  contributed 
by  the  corporation  or  owners  of  horses  en- 
gaged in  the  races,  or  others  who  were  not  par- 
ticipants therein;  but  forbade  any  other  per- 
son than  the  owners  of  contesting  horses  from 
having  any  pecuniarv  interest  in  such  prizes  or 
premiums  contested  for,  or  from  b^ing  entitled 
to  receive  any  portion  thereof  after  the  race 
was  finished:  and  further  provided  that  the 
whole  of  suQh  prize  should  be  awarded  sccord- 
ing  to  the  conditions  of  the  race.  The  valid- 
ity of  that  statute  is  challenged,  and  the  appel- 
lant inmin  that  it  is  void,  for  the  reason  that  it 
authorized  a  species  of  gambling  which  was 
in  terms  forbidden  by  the  Constitution  of  the 
state.  As  it  was  conceded  in  this  case  that  the 
moneys  contributed  by  tbe  horse  owners  par- 
ticipating in  the  races  were  paid  into  the  gen- 
eral treasury  of  the  association,  and  became, 
for  the  time  being,  a  pan  of  its  general  assets, 
subject  only  to  the  obligation  of  the  associa- 
tion to  pay  out  of  its  funds  the  amount  of 
$8,500  to  the  owners  of  the  fiist,  second,  and 
third  horses  in  the  races,  the  inquiry  arises 
whether  the  offering  or  paying  of  premiums 
or  prizes  contributed  in  that  manner  constitutes 
gambling,  within  the  meaning  of  the  constitu- 
tional provision  referred  to.  There  is  a  plain 
and  obvious  distinction  between  a  race  for  a 
prize  or  premium  contributed  in  that  manner 
and  a  race  where  the  stake  is  contributed  by 
the  participants  alone,  and  the  successful  con- 
testant is  to  have  the  fund  thus  created.  The 
latter  is  a  race  for  a  mere  bet  or  wager,  while 
the  former  is  for  a  prize  offered  by  one  not  a 
party  to  the  contest.  In  Harrii  v.  White,  81 
x^.  y.  532,  Judge  Folger  fully  discussed  and 
quite  clearly  pointed  out  the  distinction  be- 
tween a  race  for  a  prize  or  a  premium  and  a  bet 
or  wager.  The  conclusion  reached  in  that  case 
was  that  a  race  for  a  prize  or  premium  offered 
by  such  an  association,  under  circumstances 
similar  to  those  existing  in  this  case,  was  not 
within  the  condemnation  of  the  law  relating  io 


gaming,  or  illegal  gaminff.  If  tbe  doctrioe 
contended  for  by  the  appellant  is  sustained,  it 
would  seem  to  follow  that  the  farmer,  the  me- 
chanic, or  the  stock  breeder  who  attends  his 
town,  county,  or  state  fair,  and  exhibits  the 
products  of  his  farm,  bis  shop,  or  his  stable, 
in  competition  with  his  neighbors  or  others,  for 
purses  or  premiums  offered  by  the  association, 
would  become  a  participant  in  a  crime,  and 
the  officers  offering  such  premium  would  be- 
come guilty  of  gambling,  under  the  provisions 
of  the  Constitution  relating  to  that  subject 
Those  transactions  are  in  all  essential  particu- 
lars like  this.  In  those,  as  in  this,  one  of  the 
parties  strives  with  others  for  a  prize;  the  com- 
peting parties  pay  an  entrance  fee  for  the  priv- 
ilese  of  joining  in  the  contest;  and  in  those 
cases,  as  in  this,  the  entrance  fee  forms  a  part 
of  the  general  fund  from  which  the  premiums 
or  prizes  are  paid.  Indeed,  all  those  transac- 
tions are  so  similar  to  this  as  to  render  it  im- 
possible to  discover  any  essential  difference  l)e- 
tween  them.  The  decision  of  this  court  in 
EdrrinY.  White  renders  any  further  discus- 
sion of  the  question  unnecessary.  We  are  of 
the  opinion  that  the  offering  of  premiums  or 
prizes  to  be  awarded  to  the  successful  horses  in 
a  race  is  not  in  any  such  senses  contract  or  un- 
dertaking in  the  nature  of  a  bet  or  wager  as  to 
constitute  gambling  within  the  spirit  and  intent 
of  the  constitutional  provision  under  consider- 
ation. Nor  can  it  be  held  that  the  relator  was 
guilty  of  a  crime  under  the  provisions  of  §  852 
of  the  Penal  Code.  That  section  prohibits 
racing  for  a  stake,  bet,  or  reward,  except  as  al- 
lowed by  special  law.  That  chapter  570  is  a 
special  law,  within  the  meaning  of  that  section, 
we  have  no  doubt.  It  is  manifest  that  such 
racing  was  not  intended  to  be  entirelv  pro- 
hibited by  this  statute,  as  it  plainly  indicates 
that  the  legislature  contemplated  the  existence 
or  passage  of  special  laws  peruining  to  races 
for  stakes  or  rewards. 

We  think  the  determination  of  the  courts 
below  was  correct,  and  that  the  order  of  the 
Appellate  Divieion  ehould  be  corned. 

All  concur. 


OHIO  SUPREME  COURT. 


Guy  WEBER,  Plff,  in  Err., 
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SHAY  &  COOAN. 
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*1.  A  contract  by  attorneys  at  law  to 
render  services  to  prevent  tbe  flndiDar  of  an 
iDdiccment  against  one  accused  or  suspected 
of  crime  is  illeflral  and  void,  without  respect  to 
tbe  belief  of  such  attorneyB  as  to  bis  ffullt,  and 
compensatioD  stipulated  to  be  paid  for  such  serv- 
ices cannot  be  recovered. 

8.   Such  a  contract  is  illei^albecaufie  of  its 

^Headnotes  by  Shauck.  J. 

NOTB.— As  to  tbe  invalidity  of  a  contract  to  pre- 
vent a  prosecution,  see  also  Springfield  F.  &  M.  Ins. 
Co.  V.  Hull  (Ohio)  S6  L.  R.  A.37. 
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oorru  ptlng  tendency:  and  it  should  not  be  left  to  a 
Jury  to  determine  whether,  in  its  execution,  acta 
were  done  to  contravene  public  morals  or  sub- 
vert the  administration  of  Justice. 

(March  9, 189T.) 

ERROR  to  the  Circuit  Court  for  Warren 
County  to  review  a  jud^^ent  afflrming*a 
Judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover the  contract  price  for  services  rendered 
by  plaintiffs  to  defendant    Beverted. 

Statement  by  Shauck,  J.; 

Shay  &  Cogan  brought  suit  against  Weber 
in  the  court  of  common  pleas,  alleging  in  their 
petition  that  *'the  defendant  entered  into  a 
contract  witb  plaintiffs  by  which  it  was  agreed 
that  they,  the  said  Shay  Slogan,  «s  attor- 
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nm  at  law,  shoald  protect  the  Intereatf  of  the 
said  Gay  Weber  and  one  William  Anderson  in 
certain  criminal  actions  then  and  there  threat- 
ened and  suggested  and  pending  in  the  court 
of  common  pleas  of  Hamilton  county,  Ohio, 
and  in  the  United  States  circuit  court  within 
and  for  the  sixth  judicial  circuit  and  southern 
dittrict  of  Ohio,  said  actions  so  threatened  and 
pending  being  certain  actions  which  were 
about  to  be  brought  by  the  United  States  of 
America  against  the  said  Guy  Weber  and  the 
said  William  Anderson  for  alleged  violations 
of  the  oriminal  laws  of  the  United  States,  and 
an  action  against  said  Anderson  then  pending 
in  the  common  pleas  court  of  Hamilton  county, 
Ohio,  wherein  said  Anderson  was  indicted  iy 
the  grand  lury  within  and  for  the  county  of 
Hamilton  for  the  alleged  crime  of  burglary, 
for  which  services  the  said  defendant,  Guy 
Weber,  promised  to  pay  to  the  said  firm  of 
Shay  &  Cogan,  attorneys,  the  sum  of  $1,000. 
Plalotilfs  say  that  they  performed  all  and  sin- 
gular their  promises  and  obligations  under  said 
contract  according  to  the  letter  and  spirit  there- 
of." They  also  alleged  that  no  part  of  said 
sam  had  been  paid,  and  prayed  ludgment 
therefor.  In  his  answer  Weber  admitted  that 
the  plaintiffs  are  copartners  and  attorneys  and 
counselors  at  law,  and  denied  all  other  allega- 
tions of  the  petition.  To  his  answer  he  an- 
neze«i  numerous  interrogatories,  to  which  the 
plaintiffs  filed  answers.  The  material  answers 
and  interrogatories  are  as  follows: 

Interrogatories. 

(7)  What  criminal  actions  were  pending 
against  defendant,  Guy  Weber,  in  courts  men- 
tioned, at  the  time  of  alleged  contract?  (8) 
Were  any  of  the  criminal  actions  threatened 
and  sufrgested  against  defendant  at  the  time  of 
tbe  alleged  contract  ever  begun?  (9)  Were  the 
services'  you  were  to  perform  under  said  al- 
leged contract  to  be  performed  before  said 
oiminal  actions  were  begun  or  after?  (10)  What 
particular  services  were  you  to  perform  in  re- 
latioo  to  said  alleged  actions?  (11)  What  serv- 
ices have  you  performed  under  said  alleged 
contract?  (13)  Were  you  by  said  a1  lesed  agree- 
ment to  defend  defendant  against  indictments 
that  might  thereafter  be  found,  or  were  you  to 
prevent  tbe  finding  of  indictments? 

Answers. 

Seventh.  If  we  understand  the  question 
properly,  that  is,  actions  based  upon  a  written 
charge.  I  would  say  there  were  none.  Eighth. 
Yea.  sir.  Ninth.  Perhaps  both.  Tenth.  We 
irere  to  protect  Weber  from  public  scandal; 
protect  him,  if  possible,  from  being  indicted 
by  the  United  States  or  state  authorities,  and 
defend  James  Anderson.  Eleventh.  We  would 
aav  in  answer  to  interrogatory  eleven,  from  the 
advice  and  consultation  had  with  Mr.  Brew- 
ster, the  duly  authorized  agent  of  Guy  Weber, 
tbe  defendant  herein,  and  the  personal  conver- 
sations and  advice  pertaining  to  the  many  and 
various  questions  involved,  there  were  pending 
against  said  Anderson  sevi  a  distinctive  charges 
or  burglary  alleged  to  have  been  committed  by 
him,  together  with  the  commission  of  a  bur- 
glary at  Lebanon,  Warren  county,  Ohio,  for 
which  he  has  since  been  Indicted,  and  concern- 
ing which,  and  the  alleged  stolen  stamps,  al- 
87  L.  A.  A. 


leged  to  have  been  in  custody  of  said  Guy 
Weber,  the  result  of  the  commission  of  said 
burglary,  procured  by  said  Guy  Weber  with 
guilty  knowledge,  there  was  contemplated  a 
charge  against  said  Guy  Weber,  which  charge 
or  indictment,  if  it  has  been  as  yet  founded  by 
indictment,  we  are  unable  to  state,  because 
under  the  rules  of  procedure  in  the  United 
States  court  no  indictment  is  made  public  un- 
til tbe  process  thereon  has  been,  made  public, 
which  has,  as  vet,  not  occurred.  Twelfth.  We 
were  to  defend:  James  Anderson,  and  to  assist 
in  preparing  the  necessary  testimony  to  pre- 
vent the  finding  of  an  indictment.  We  were 
to  prevent,  as  much  as  our  influence  and  power 
coulrl,  any  public  disgrace  or  scandal  attaching 
to  Weber;  to  protect  the  good  name  of  his 
wife  and  children;  and,  in  fact,  perform  any 
service  which  would  protect  his  property,  wife, 
children,  etc 

On  the  trial  evidence  was  offered  by  the 
plaintiffs  tending  to  sustain  all  the  allegations 
of  their  petition.  Their  evidence  as  to  the 
character  of  the  services  to  be  performed  by 
them  under  the  contract  was  in  application  of 
their  answers  to  interrogatories  and  consistent 
therewith.  Some  of  it  tended  to  show  that  tbe 
plaintiffs  knew — at  least  believed — that  Weber 
had  been  guilty  of  an  offense  against  the  postal 
laws  of  the  United  States. 

At  the  conclusion  of  tbe  evidence  counsel 
for  the  defendant  requested  the  court  to  give 
the  jury  tbe  following  charge:  "If  plaintiffs 
had  knowledge  that  a  person  was  guilty  of  a 
felony,  they  had  no  right  thereafter  to  use  any 
means  to  prevent  the  indictment  of  such  person 
for  such  felony,  and  any  effort  to  do  so  would 
be  unlawful  on  their  part,  and  they  could  not 
recover  on  a  contract  to  do  so, "-—which  charse 
the  court  refused  to  give,  to  which  refusal  de- 
fendant then  and  there  excepted.  On  thia 
particular  subject  the  court  instructed  the  jury 
as  follows:  "The  peace  and  safety  of  society 
demand  that  proper  investigations  shall  be 
made  of  all  alleged  offenses  against  the  laws  of 
the  state  or  of  the  United  States.  The  lives 
and  property  of  the  citizens  can  be  made  secure 
only  by  faithful  enforcement  of  the  criminal 
laws.  Any  contract,  therefore,  which  has  for 
Its  object  the  obstruction  or  perversion  of  tbe 
cause  of  public  justice,  is  illegal  and  void.  If, 
therefore,  vou  shall  find  that  plaintiffs  were 
employed  by  defendant,  as  claimed  by  them, 
yet  If  you  shaU  further  find  that  under  their 
contract  they  were  to  do,  or  attempt  to  do,  any 
act  which  would  prevent,  or  have  a  tendency 
to  preveot,  a  full  and  fair  Inquiry  by  a  grand 
jury  into  any  offenses  slleged  to  bsve  been 
committed  by  soid  defendant  or  said  Ander- 
son, then  said  contract  was  illegal  and  void, 
and,  being  an  entire  contract,  said  plaintiffs 
cannot  recover  upon  said  contract  for  nny 
services  rendered  by  them.  To  illustrate:  If  the 
terms  of  the  contract  contemplated  that  they 
should  prevent  or  endeavor  to  prevent  any  wit- 
ness or  witnessesfromtestifyiiigbeforetbe  grand 
jury;  orthatt  bey  should  induce  or  endeavor  to 
induce  any  witness  to  testify  falsely  before  the 
grand  jury,  or  cooceal  any  facts  within  tbe 
knowledge  of  such  witoesss;  or  that  they  should 
attempt  to  deceive  or  mislead  the  district  at- 
torney, or  other  prosecuting  otfloer  or  influence 
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bim  to  be  remiss  in  tbe  performance  of  bis 
duties;  or  tbat  tbey  sbould  in  any  way  at 
tempt  to  binder,  obstruct,  or  impede  tbe  grand 
Jury  or  tbe  prosecuting  oflSoer  in  tbe  investiga- 
tion of  any  charges  against  said  defendant  or 
said  Anderson, — tben  tbe  contract  was  illegal, 
and  tbey  cannot  recover.  But  a  person  ac- 
cused or  suspected  of  a  crime  may  employ 
counsel  to  protect  bis  rigbts  and  interests  and 
to  act  in  bis  defense.  And  be  is  not  required 
to  wait  until  be  is  actually  indicted  before  em- 
ploying counsel.  And  wbere  tbe  contract  of 
employment  docs  not  contemplate  or  require 
tbe  doing  by  counsel  of  any  act  or  acts  calcu- 
lated to  binder  or  prevent  tbe  due  enforcement 
of  tbe  laws,  and  wbere  counsel  in  tbe  per- 
formance of  sucb  contract  do  not  interfere  or 
attempt  to  interfere  witb  or  impede  tbe  course 
of  public  justice,  tbe  contract  is  valid,  and  may 
be  enforced.  If  plaintiffs  were  in  fact  em- 
ployed by  Brewster,  as  bis  agent,  to  protect 
tbe  rigbts  and  interests  of  said  defendant  or 
said  Anderson  in  relation  to  any  threatened  or 
probable  criminal  prosecutions  against  eitber 
of  tbem,  tbey  mtgbt  lawfully,  under  sucb  em- 
ployment, watch  tbe  course  of  proceedings  to 
ascertain  what  witnesses  were  brought,  or 
likely  to  be  brought,  before  tbe  grand  jury. 
Tbey  might  institute  inquiries  to  find  out  the 
character  of  such  witnesses,  and  what  tbey 
knew,  or  claimed  to  know,  and  tbe  purposes 
and  motives  of  persons  found  to  be  taking  an 
active  part  in  tbe  prosecution.  (And  if  they 
found  tbat  sucb  witnesses  were  persons  of 
notoriously  bad  character,  and  were  pressing 
tbe  prosecution  to  gratify  motives  of  personal 
spite  or  malice,  or  for  any  other  evil  purpose, 
tbey  might,  without  being  guilty  of  wrong- 
doing, call  tbe  attention  of  the  district  attorney 
or  other  prosecuting  officer  to  tbe  character  or 
motives  of  sucb  witnesses  or  persons,  and  dis- 
close to  such  officer  any  facts  which  bad  come 
to  their  knowledge  in  relation  to  tbe  matter, 
although  tbe  tendency  or  effect  of  the  infor- 
mation thus  given  might  be  to  prevent  tbe  find- 
ing of  an  indictment. )  But  they  must  act  in 
perfect  good  faith,  and  must  not  have  attempted 
in  any  mannerto  mislead  tbe  prosecutingofficer, 
or  to  induce  him  to  neglect  or  omit  tbe  per- 
formance of  any  duty.  And  if  you  find  that 
durini^  tbe  course  of  these  investigations  the 
plaintiffs  became  satisfied  in  their  own  minds 
that  tbe  defendant  or  Anderson  was  in  fact 
guilty  of  violation  of  tbe  criminal  law,  you 
may  take  this  fact  into  consideration  in  connec- 
tion witb  plaintiffs'  subsequent  conduct,  in  de- 
termining whetbersaid  plaintiffs  did  or  did  not 
act  in  good  faith  in  whatever  they  may  have 
done  under  their  employment  that  might  have 
a  tendency  to  prevent  tbe  finding  of  an  indict- 
ment. And  if,  after  carefully  weighing  and 
considering  all  the  evidence  in  tbe  case,  bearing 
upon  the  nature  of  tbe  services  which  said  plain- 
tiffs were  to  perform  under  tbe  contract  of  em- 
ployment, you  find  tbat  tbey  wei-e  to  do,  or 
attempt  to  do,  any  act  which  would  prevent  a 
full  and  fair  investigation  by  tbe  grand  jury  of 
any  offenses  alleged  to  have  been  committed 
by  defendant  or  Anderson,  or  to  door  attempt 
to  do  any  act  to  obstruct  the  course  of  public 
justice,  tben  your  verdict  will  be  for  the  de- 
fendant. But  if  you  find  tbat  their  contract 
of  employment  did  not  contemplate  or  require 
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them  to  do  any  act  or  acts  intended  to  preveiit 
such  full  and  fair  investigation  by  the  grand 
jury,  and  tbat  in  the  performance  of  said  con- 
tract they  did  not  do  or  attempt  to  do  any  act 
calculated  or  intended  to  prevent  the  due  en- 
forcement of  tbe  laws,  and  that  in  whatever 
they  may  have  done  looking  towards  prevent- 
ing the  finding  of  an  indictment,  they  were 
guilty  of  no  improper  conduct  and  acted  in 
good  faith,  then,  the  contract  was  not  illegal, 
and  they  may  recover."  Tbe  jury  returned  a 
verdict  in  favor  of  tbe  plaintiffs  for  the  amount 
claimed.  The  defendant  moved  for  a  new 
trial  upon  tbe  grounds,  among  others,  tbat  the 
verdict  was  against  tbe  weight  of  the  evidence, 
that  the  verdict  was  contrary  to  law,  and  for 
errors  of  law  occurring  at  the  trial  to  which  tbe 
defendant  excepted.  Tbe  motion  was  over- 
ruled, and  judgment  followed  the  verdict. 
This  judgment  was  affirmed  by  the  circuit 
court,  and  defendant  brings  error. 

Messrs,  Frank  Brandon,  GeorM  A« 
Barr,  and  Clark  A  Oechant  for  pTarotiff 
in  error. 

Messrs.  Ronyan  A  Stanley  for  defend- 
ants in  error. 

Shanck,  J.,  delivered  the  opinion  of  the 
court: 

In  view  of  the  verdict  the  overruling  of  the 
motion  for  a  new  trial,  and  the  judgment  of 
affirmance  in  the  circuit  court,  the  making  of 
the  contract  is  to  be  regarded  as  established. 
And  although  tbe  defense  of  Anderson  on  tbe 
trial  of  indictments  found  against  him  would 
have  been  the  subject  of  a  valid  contract  if  not 
connected  with  any  other  agreement,  tbe  jury 
were  properly  instructed  tbat  the  contract  was 
entire,  and  there  would  be  no  recovery  if  the 
services  to  be  rendered  in  behalf  of  Weber 
were  illegal.  Whether  tbey  were  illegal 
or  not  is,  therefore,  the  only  question  for 
consideration  here.  Upon  this  subject  it  is 
said  that  tbe  trial  court  erred  in  refusing  to 
give  4ie  instruction  requested,  and  in  over- 
ruling tbe  motion  for  a  new  trial  because  the 
verdict  was  contrary  to  law.  It  is  obvious 
that  tbe  instruction  requested  was  more  favora- 
ble to  Weber  than  that  which  the  court  gave 
upon  the  same  subject.  According  to  tbe  re- 
quest, if  tbe  plaintiffs  had  knowledge  of  Web- 
er's guilt,  the  law  gave  to  such  knowledge  the 
conclusive  effect  to  defeat  a  recovery  for  serv- 
ices rendered  to  prevent  tbe  finding  of  an  in- 
dictment against  him.  According  to  tbe  in- 
struction given,  it  had  no  conclusive  effect,  but 
might  be  considered  by  the  jury,  in  connection 
with  other  evidence,  in  determining  whether 
tbe  plaintiffs  bad  acted  in  good  faith  in  what 
they  did  under  their  employment.  The  con- 
siderationsof  public  morals  and  policy  involved, 
and  the  authorities  upon  the  subject,  lead  to 
the  conclusion  that  the  instruction  requested 
was' more  favorable  to  tbe  plaintiffs  than  the 
law  permits.  The  services  in  behalf  of  Weber 
were  to  be  rendered  for  the  purpose  of  influen- 
cing the  action  of  grand  juries  whose  proceed- 
ings are  secret,and  thus  impede  the  usual  course 
of  justice,  and  prevent  tbe  orderly  inquiry  into 
tbe  alleged  commission  of  an  offense  against 
tbe  public.  The  contract-  differs  from  the  or- 
dinary illegal  agreement  to  stifle  a  prosecution 
only  m  that  the  element  of  restitution  is  wholly 
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atMent,  and  theptaintiCTs  were  prompted  by  hope 
of  reward  unmixed  with  any  motive  less  base. 
Public  policy  requires  that  all  offenses  against 
the  law  ahafl  be  punished,  and  all  contracts 
'Which  tend  to  suppress  legal  in  vestiffations  con- 
cerning them  are  immoral  and  Tmd.  Courts 
are  charged  with  the  duty  of  administering  the 
law,  and  they  should  not  lend  their  aid  to  the 
enforcement  of  any  contract  which  looks  to  its 
•ubversion.  This  would  seem  obvious,  and  it 
has  the  sanction  of  more  authorities  than  it  is 
practicable  to  cite.  Boll  ▼.  Baguet,  4  Ohio, 
400,  22  Am.  Dec.  759;  Hine^burgh  v.  Sumner, 
9  Yt.  28  (annotated  81  Am.  Dec.  509);  Shaw  v. 
/feed,  80  Me.  105;  Ormerod  ▼.  Dearman,  100 
Pa.  561,  45  Am.  Hep.  891;  Arrington  v.  Sneed, 
18  Tex.  185;  Arerbeek  v.  HaU,  14  Bush,  505; 
Crinup  ▼.  Grc9sliffht,  79  Mich.  380:  Providence 
Tool  Co.  ▼.  -ZVVrris,  69  U.  8.  2  Wall.  45,  17  L. 
ed.  868;  Barron  ▼.  TueAer,  58  V t.  888.  88  Am. 
BcR.  684;  BieketU  t.  Eartey,  106  Ind.  564. 


It  was  not  material  whether  the  plaintiffs 
knew  or  believed  that  Weber  was  guilty  or  not. 
The  inquiry  into  their  knowledge  or  belief 
which  the  requested  instruction  contemplated 
would  have  been  impracticable  and  irrelevant. 
Their  belief  in  his  innocence  would  not  have 
made  the  contract  valid.  Sehultz  v.  Culbertson, 
46  Wis.  818.  Nor  should  it  have  been  left  to 
the  Jury  to  determine  whether  there  had  ac- 
tually occurred  the  secret  and  corrupt  practices 
which  the  contract  encourajzed.  As  said  by 
Justice  Field  in  Procidenee  Tool  Co.  v.  Nome: 
"The  decisions  have  not  turned  upon  the  ques- 
tion whether  improper  influences  were  con- 
templated or  used,  but  upon  the  corrupting 
tendency  of  the  agreements." 

Judgment  of  Oireuit  and  Common  Pleat 
CourU  reoereed. 


INDIANA  SUPREME  COURT. 


Hugh  LOWE,  Appt,, 
r. 

J.  H.  TURPIE  et  aL 


8AME,  Appt, 

V. 

Cornelius  M.  HORNER 


SAME,  Appt, 

V. 

Emma  J.  TURPIE. 


SAME.  Appt, 

0. 

George  T.  JONES. 


.iDd.. 


1  •  An  abaiidoiimeiat  of  an  appeal  la  not 
effoctodt  af  by  a  new  appeal,  by  tbe  brlnginff 
up,  by  a  writ  of  oertiorari  on  applloation  of  ap- 
pellant, of  a  bin  of  exceptions  purportingr  to  con- 
tain a  part  of  the  evidence  and  matters  supposed 
to  be  necnanry  to  present  reserved  questions  of 
law  as  a  part  of  the  record  in  the  appeal. 

8*   It  la  not  error  to  overmle  a  demur- 


rer to  an  amended  eomplalnt  wbfch  is 
substantially  tbe  same  as  a  former  complaint 
whicb  the  appellate  court  has  held  stated  a  ffood 
cause  of  action. 

8*  The  meaenre  of  damasee  for  breach, 
by  one  who  reeeives  a  eonvey anoe  of 
real  estate  as  security,  to  advance  money  to 
pay  debts  of  the  grantor  and  satisfy  llenb  upon 
his  estate,  is  the  same  as  for  breach  of  a  contract 
to  loan  money  direct. 

4*  No  more  than  nominal  damagee  ean 
be  reoovered  for  breach  of  a  contract  to  f  Or- 
nish money  to  pay  off  liens  on  real  estate  by  rea- 
son of  which  the  real  estate  is  lost  to  the  owner, 
if  it  does  not  appear  that  the  owner  did  not  know 
of  the  intended  breach  until  too  late  to  enable 
him  to  procure  money  elsewhere  to  satisfy  the 
lien. 

6*  That  a  landowner  has  plaoed  all 
his  property  and  means  of  payinir  his 
debts  in  the  »«tv«*h^  of  one  who  has  con- 
tracted to  pay  such  debts  and  satisfy  the  Uens  on 
the  property,  and  is  therefore  unable  to  procure 
money  elsewhere  to  satisfy  such  Hens,  will  not 
entitle  him  to  more  than  nominal  damages  for 
refusal  to  carry  out  the  contract  to  advance  the 
money  by  reason  of  which  the  property  is  lost. 

6*   One  who  upon  i^ceiTing  a  eonvey- 


If  OTK.— JDofNooes  for  Itreaeh  of  eontraet  to  loan  or 
advance  mtmey. 

Under  ordinary  drcumstances  the  damage  for 
tbe  breach  of  a  contract  to  lend  money  cannot  be 
more  than  nominal.  Oooden  ▼.  Moses  Bros.  90  Ala. 
230. 

Where  a  person  wishinff  money  to  purchase  a  share 
in  a  mine  so  informed  a  bank,  and  it  agreed  to  fur- 
nish the  money,  requirinir  him  to  siirn  a'  contract 
wbicb  would  prevent  hisfroinfr  elsewhere  for  it,  he 
was  held  to  be  entitled  to  substantial  damaires  upon 
tbe  bSDk^s  refusal  to  carry  out  its  contract.  One 
of  tbe  Judges  said  where  special  damage  is  tbe  re- 
solt  of  a  breach  of  contract  to  lend  money,  and  a 
person  is  deprived  of  the  opportunity  of  getting 
BDoney  elsewhere,  the  ordinary  rule  of  damage  ap- 
plies. And  the  other  judge  said  a  contract  having 
»7  L.K  A. 


been  entered  into  to  lend  tbe  money,  the  lender 
broke  it  knowing  the  purpose  for  which  the  bor- 
rower wanted  it.  I  am  of  opinion  that  the  dam- 
ages should  not  be  nominal,  but  should  be  the  act- 
ual damages  which  the  intending  borrower  has 
sustained  by  not  being  able  to  carry  out  his  con- 
tract. But  in  that  case  it  Is  assumed  that  the  gen- 
eral rule  is  that  in  such  cases  only  nominal  dam- 
ages can  be  recovered.  Manchester  A  O.  Bank  v. 
Cook.  40  L.  T.  N.  8.  674. 

In  Thorp  v.  Bradley,  75  Iowa,  60.  where  there  was 
breach  of  an  agreement  to  purchase  land  at  fore- 
closure sale  and  hold  it  for  the  other  person,  the 
court  says  if  this  was  an  agreement  to  loan  money 
neither  the  value  of  the  estate  nor  the  profit  which 
would  have  been  made  by  its  purchase  would  af- 
ford any  legal  measure  of  recovery,  and  in  the  tt|>. 
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aaee  of  real  •state  aMames  a  portion 
of  an  eneumbraiiee  thereon  is,  In  oaae  tbe 
eDtlre  land  to  sold  to  pay  enoumbrancee,  entitled 
to  oredit  for  the  amount  whlob  hto  land  pays 
upon  other  encumbranoes.  In  case  be  to  obarired 
at  the  suit  of  the  grantor  with  the  amount  which 
he  agreed  to  pay. 

7.  A  eonclnalon  of  law  that  plaintiff  to  en- 
titled to  a  oonvejranoe  of  certain  real  estate  to  er- 
roneous if  the  description  of  the  property  does 
not  correspond  with  the  description  in  the  Und- 
infr  of  facts. 

8.  A  parol  oontraet  to  pay  another's 
note  to  a  third  person  is  woid  within  the 
statute  of  frauds  altbouflrh  the  promisor  receives 
a  conveyance  of  real  estate  from  a  surety  on  the 
note  which  he  had  received  from  the  maker  as 
indemnity  airainst  hto  liability  thereon,  althouirh 
in  consideration  of  the  promise. 

9.  The  measure  of  damages  for  Ikilnre 
to  eomply  with  a  contract  to  pay  en- 
enmbranoes  on  a  lot  by  reason  of  which  the 
Jots  are  lost,  to  not  the  value  of  the  lots,  but  only 
the  amount  that  was  to  be  paid,  althouirh  the  title 
was  conveyed  to  the  one  makinff  the  promise 
under  the  agreement  that  he  was  to  satisfy  the 
encumbrances  and  convey  the  property  to  the 
one  brlnffinir  the  suit. 

10.  The  eqnitable  owners  of  real  estate 
in  pcMsession  thereof  eannot  be  de- 
priwed  of  their  title  by  a  suit  in  favor  of  one 
holding  an  encumbrance  thereon  unless  they  are 
made  parties  to  the  suit. 

II*  A  parol  oontraet  in  oonsideration 
of  a  deed  to  certain  real  estate  to  convey  to  the 
irrantor  certain  other  real  estate  of  which  he  to 
not  put  in  possession  to  invalid  under  the  statute 
of  frauds. 

18.  A  eonelvsicm  of  law  predieatinf^  a 
right  to  recower  npon  the  theory  that 
plamtiff  was  entitled  to  the  value  of  land  con- 
veyed by  him  to  defendant  to  erroneous  when  the 
plaintiff  claimed  damages  for  failure  to  convey 
other  land  which  by  contract  was  to  be  given  in 
exchange  for  that  conveyed  by  him. 
On  rehearing. 

18*  Coparties  to  a  Judgment  need  not 
be  nuide  eoappellants  in  a  term-time  ap- 
peal in  any  case  pending  when  the  act  of  1895, 
p.  179,  took  effect. 

14.  Parties  to  the  record*  but  not  parties 
to  the  Judgment,  are  not  required  to  be  made 
parties  on  appeal,  or  to  be  serevd  with  notice. 

16.  That  a  Joinder  in  error  indorsed 
npon  the  record  and  signed  by  attorneys 
who  designated  themselves  as  attorneys  for  ap- 
pellees was  unauthorized  will  not  defeat  the  Ju- 
risdiction on  appeal  iCthe  appellees  have  other- 
wise appeared  in  the  appellate  court. 

(May  15, 1898.) 


APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Cass  County  in  favor 
of  plaintiffs  in  actions  brouf^ht  to  recover  dam- 
ages from  defendant  for  breach  of  certain  con- 
tracts to  advance  money  to  pay  liens  on  real 
estate  and  to  make  certain  conveyances.  fU- 
terged. 

The  facts  are  stated  in  the  opinion. 

MeMTS.  8.  P.  Thompson  and  R.  P.  Da- 
▼idson,  for  appellant: 

Much  of  this  property  was  at  distant  points 
and  had  never  been  seen  by  Lowe,  and  take  all 
the  surroundings,  the  relation  of  debtor  and 
creditor,  the  condition  of  Turpies'  titles,  and 
the  kind  of  men  who  were  contracting,  the 
confessed  inadequacy  of  the  contract  price 
compared  with  the  value  and  the  means  of 
identification,  and  we  find  the  surroundings 
support  the  idea  of  a  mortgage  relation. 

Bishop,  Cont.  §  576. 

The  mortgage  principle  was  acted  npon  and 
when  different  meanings  are  contended  for  the 
conduct  of  parties  is  looked  to. 

Hunter  v.  Anthony,  8  Jones,  L.  885,  80  Am. 
Dec.  888;  Evant  v.  8ander$,  8  Port.  (Ala.)  497, 
88  Am  Dec.  297. 

The  consideration  in  the  contract  of  Januarv 
4,  1886,  as  expressed  therein,  is  coDtractual. 
In  that  sense  it  cannot  be  varied  by  oral  evi- 
dence. 

5  Lawson,  RighU,  Rem.  A  Pr.  §§  8309, 
2810. 

The  writing  takes  up  and  retains  the  whole 
and  every  part  of  the  contract,  leaving  nothing 
to  be  supplied  by  extrinsic  evidence. 

Gonant  v.  National  State  Bank,  121  Ind.  328; 
Pickett  V.  Green,  120  Ind.  688. 

Homer  not  being  a  mortgagee  in  possession, 
but  a  mortgagee  out  of  possession,  his  quit- 
claim deed  to  part  of  parcel  4  and  parcels  12 
to  19  would  not  amount  to  an  assignment 
evcD  of  the  mortgage  or  of  the  debt  secured  by 
the  mortgage,  and  hence  was  a  mere  idle  cere- 
mony. 

Johnean  v.  Cornett,  29  Ind.  69;  Hubbard  v. 
Harrison,  88  Ind.  828:  WetiA  v.  Phillipe,  64 
Ala.  809, 25  Am.  Rep.  679  and  authorities  cited ; 
Lawson,  Rights,  Rem.  &  Pr.  p.  4904;  Midland 
R.  Co.  V.   Wilcox,  122  Ind.  84. 

A  transaction  cannot  be  treated  both  as  s 
sale  and  a  mortgage. 

Shubert  v.  Stanley,  52  Ind.  46. 

The  alleged  halfHnortfi:age,  half-deed  ar- 
rangement would  not  enable  Lowe  to  recover 
possession  on  the  strength  of  his  own  title. 

Cox  V.  RntcUffe,  105  Ind.  874. 

The  bolder  of  the  equitable  portion  could 
maintain  possession. 

Parker  v.  HubUe,  76  Ind.  680. 


sence  of  any  other  averment  of  damages  recovery 
would  be  but  nomlDal. 

A  breach  of  contract  to  advance  money  at  a  cer- 
tain rate  of  interest  to  purchase  the  stoclc  of  a 
corporation  will  not  authorize  a  recovery  as  dam- 
aires  of  the  amount  lost  by  a  sacrifice  sale  of  the 
stock  rendered  necessary  by  inability  to  carry  it 
because  of  the  breach.  Blue  v.  Capital  Nat.  Bank, 
146  Ind.  618. 

In  Stanley  v.  Nye,  61  Mich.  288.  it  seems  to  be  im- 
plied that  an  action  will  lie  lor  failure  to  make  a 
loan  for  which  security  has  been  ffiven,  altbouRh 
there  Is  no  decision  of  what  the  measure  of  dam- 
aeres  would  be. 

To  authorize  a  recovery  for  the  breach  of  a  con- 
87  L.  R.  A. 


tract  to  loan  money  on  mortgaice  security  it  is  neo- 
essary  for  the  plaintiff  to  show  the  tender  to  de- 
fendant of  a  valid  mortgage  upon  the  land  agreed 
upon,  duly  acknowledged  and  in  proper  form 
Lansing  Turn  verein  Soc.  v.  Carter,  71  Mich.  006. 

In  Turpie  v.  Lowe,  114  Ind.  37«  it  was  held  that  if 
a  person  receives  a  mortgage  to  secure  him  for 
making  adyanoes  containing  an  agreement  that  he 
may  sell  the  land  to  repay  himself  he  will  be  liable 
to  the  actual  damages  resulting  from  failure 'to 
perform  his  contract.  The  court  says  that  in  that 
case  it  Is  not  shown  that  the  mortgagor  had  suf- 
fered any  special  injury  or  loss  by  reason  of  the 
failure  of  the  mortgagee  to  make  the  advance- 
ments as  agreed.  j<^  IL  P.  F. 
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Where  tbere  is  an  effectfre  written  contract 
there  can  be  no  verbal  one. 

Long  ▼.  Straui,  107  Ind.  94,  57  Am.  Hep.  87. 

Here  there  was  an  effective  written  contract 
that  all  the  lota  should  be  conveyed  to  Lowe. 
The  alleged  oral  stipulation  was  that  he  would 
at  once  convey  back  to  outside  parties  a  portion 
of  tbem.  It  cannot  be  said  that  there  was  any 
oral  agreement,  for  as  the  writing  was  com- 
plete, an  oral  agreement  could  not  be  alleged 
or  proved. 

Schierman  ▼.  Beckett,  88  Ind.  62. 

The  complaint  alleges  an  oral  contract  while 
the  proof  shows  a  written  contract,  heuce 
there  can  be  no  recovery. 

MeeeaU  v.  TuUjf,  91  Ind.  96. 

Thia  was  no  more  than  an  oral  contract  of 
Turpiea  with  Lowe  to  settle  real  property  on 
Turpiea'  wives.  The  law  will  not  allow  an 
oral  contract  of  this  nature  to  be  enforced  be- 
cause it  ia  within  the  statute  of  frauds. 

Caylor  ▼.  Roe,  99  Ind.  1. 

Horner's  complaint  alleges  a  specific  agree- 
ment to  pay  the  debt  of  another. 

Hamnger  v.  Newman^  83  Ind.  124,  48  Am. 
Bep.  64 

The  special  verdict  shows  clearly  that  the 
Tnrpies  are  not  entitled  to  special  damages, 
and  without  this  Lowe  should  have  judrrment 
for  actual  payments  as  shown  on  the  face  of 
the  complaints. 

See  1  Sutherland,  Damages,  pp.  128,  129; 
Sharpe  y.  Graydon,  99  Ind.  282. 

As  to  Horner,  the  fact  that  he  never  assigned 
to  Lowe  the  evidence  of  the  indebtedness  for 
which  he  held  Tnrpies'  land  aa  security  shows 
that  Lowe  never  received  any  consideration 
whatever  and  should  have  Judgment  for  $100. 

Midland  n.  Oo.  ▼.   Wilcox,  122  Ind.  84. 

A  deed,  intended  as  a  mortgage,  has  all  the 
charac  I  eristics  of  a  mortgage;  it  conveys  no 
title  whatever;  and  the  mortgagee  simply  holds 
it  aa  securitv  for  the  payment  of  a  debt. 

FoM  V.  iSUer,  109  Ind.  260;  dmiih  v.  Brand, 
64  Ind.  427;  Murray  v.  Walker,  81  N.  T.  899; 
Carr  v.  Carr,  62  N.  Y.  261;  Alexander  ▼.  Rod- 
riguez {"Villa  V.  Rodrigues^'l  79  U.  8.  12 
Wall.  828,  20  L.  ed.  406;  Reaeonerv.  Edmund- 
9on,  6  Ind.  898;  QrabU  v.  McCulloh,  27  Ind. 
472;  FUtchery,  Holmee,  82  Ind.  497;  Miller  v. 
Curry,  124  Ind.  48. 

The  damages  should  be  the  difference  in  the 
rate  of  interest  which  the  party  agreed  to  pay 
and  what  he  would  be  compelled  to  pay  to  se- 
cure the  loan  from  someone  else;  or  the  differ- 
ence in  the  rate  of  interest  which  the  party 
agreed  to  pay  and  the  highest  legal  rate  of  in- 
terest. 

Except  in  actions  of  slander  and  for  breach 
of  the  marriage  contract,  the  law  takes  no  cog- 
nizance of  the  wealth  or  poverty  of  the  defend- 
ant. It  has  the  same  measure  of  damages  for 
all. 

MayTievf  ▼.  Bums,  108  Ind.  828;  Stanley  v. 
I^ye.  61  Mich.  282. 

A  party' who  would  rescind  a  contract  must 
do  so  in  toto,  and  must  tender  back  whatever 
he  has  received  upon  it.  He  cannot  rescind  in 
part  and  affirm  in  part. 

Beaton  v.  Knowlton,  58  Ind.  857;  Worley  v. 
Moore,  97  Ind.  15. 

Turpies'  cause  of  action,  if  any,  as  to  special 
damages,  accrued  after  the  commencement  of 
87  L.  R.  A. 


their  action,  and  in  such  case  they  cannot 
present  them,  either  by  amendment  or  supple- 
ment to  their  complaint. 

PatUn  V.  SUwart^  24  Ind.  882;  Bimmone  v. 
LindXey,  108  Ind.  297. 

Oral  contracts  to  loan  money  cannot  prevail 
against  written  contracts. 

Carr  v.  Hays  110  Ind.  408;  Diten  v.  John- 
son, 117  Ind.  612.  8  L.  R.  A.  308;  Stexcart  v. 
Babbs,  120  Ind.  668;  Conant  v.  National  State 
Bank,  121  Ind.  2^Z\Reistererj.  Carpenter,  124 
Ind.  80. 

All  the  authorities  upon  the  question  of  the 
measure  of  damages  for  nonperformance  of 
contracts  are  in  irreconcilable  conflict  with, 
and  inflexibly  opposed  to,  their  allowance  of 
special  damages. 

Shipherd  v.  Field,  70  111.  488;  2  Sedw.  Dam- 
ages,  8th  ed.  §§  180, 179, 622;  Greenes.  Ooddard, 
9  Met.  212;  Sharpe  v.  Oraydon,  99  Ind.  282; 
Fuller  V.  Curtis,  100  Ind.  287,  60  Am.  Rep. 
786;  Olinej.  Myert,  64  Ind.  804:  Western  Grav- 
el Road  Co.  T.  Q>x,  89  Ind.  260;  Prosser  v. 
Jones,  41  Iowa,  674;  Dodd  v.  Jones,  187  Mass. 
822:  Frazer  ▼.  Smitfi,  60  El.  145;  Cates  v. 
Sparkman,  78  Tex.  619;  Swift  v.  Eastern 
Warehouse  Co.  86  Ala.  294;  Man/iattan  Stamp- 
ing Works  V.  Koehler,  45  Hun,  150;  C  Ault- 
man  d  Co.  ▼.  Case,  68  Wis.  612. 

Lowe  was  not  to  have  any  interest  in  the  lots 
to  be  conveyed  to  the  wives,  either  by  mort- 
gage or  otherwise,  but  was  simply  made  a 
trustee  of  an  express  trust  in  favor  of  the  wives 
to  hold  the  title  temporarily  as  such  trustee 
and  then  to  convey  to  them.  The  wives'  con- 
tention cannot  prevail  for  the  reason  that  an 
express  trust  cannot  be  thus  shown  by  parol. 

Columbus,  H.  d  0.  R.  Co.  v.  Braden,  110 
Ind.  568;  WHght  v.  Moody.  116  Ind.  176;  Ran- 
daUY.  Constant,  88  Minn.  829;  Lawson  v.  Law- 
son,  117111.  98;  Townsendy.  Townsend,  6  Met. 
819;  Ratliffy.  Ellis.  2  Iowa,  59;  Stvrtevanty. 
SturUoant,  20  N.  Y.  89,  76  Am.  Dec.  871; 
Miller  v.  Stakely,  6  Ohio  St.  194. 

In  any  event  their  recovery  against  Lowe 
could  only  be  for  the  amount  of  encumbrances 
which  he  was  to  pay  on  these  lots. 

Johnson  v.  BriUon,  28  Ind.  105. 

Where  property  is  sold  to  be  paid  for  in 
other  property,  the  measure  of  damages  in  an 
action  for  not  delivering  the  property  is  not 
the  value  of  the  property  sold,  but  the  value 
of  the  property  that  was  to  be  given  in  pay- 
ment. 

Lucas  ▼.  Beaton,  1  Ind.  264:  McKinney  y. 
finger,  8  Ind.  59,  54  Am.  Dec.  470. 

Messrs,  Walker  ft  McCIintlc  for  ap- 
peUees. 

Monks*  J.,  delivered  the  opinion  of  the 
court; 

On  February  18,  1886,  appellees  James  H. 
and  William  Turpie  commenced  an  action 
against  appellant  in  the  White  circuit  court. 
The  complaint  was  in  three  paragraphs,  to  each 
of  which  the  court  sustained  a  demurrer  for 
want  of  facts.  Judgment  was  thereupon  ren- 
dered in  favor  of  this  appellant,  which  on  ap- 
peal in  this  court  was  reversed,  and  the  court 
below  directed  to  overrule  the  demurrer  to  the 
complaint.  Turpie  v.  Love,  114  Ind.  87.  Aft- 
er the  return  of  said  cause  to  the  court  below 

the    demurrer   was  ^  oyer lulednask  directed. 
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About  the  time  of  the  commencemeDt  of  said 
action  by  the  Turpies  in  the  White  circuit 
court,  in  February,  1886,  two  other  actions 
were  commenced  in  the  said  court  RgaiDst  ap- 
pellant, growing  out  of  the  same  allei;ed  trans- 
actions set  up  m  the  action  of  the  Turpies, — 
one  by  appellee  Cornelius  M.  Horner,  and  one 
by  appellees  Emma  J.  and  Mary  F.  Turpie, 
wives  of  the  said  James  H.  and  William  Tur- 
pie. These  three  suits  were  pending  in  1889, 
and  were  sent,  on  change  of  venue,  to  the  Cass 
circuit  court.  In  January,  1890.  by  agree- 
ment, the  three  causes  were  consolidated,  and 
the  court  ordered  that  George  T.  Jones  and 
others  be  made  parties  defendant.  Afterwards, 
in  April,  1890.  James  H.  and  William  Tnrpie 
tiled  an  amended  complaint,  in  five  paragraphs. 
The  second  paragraph  was  stricken  out  on 
motion.  Appellant  demurred  to  each  of  the 
remaining  paragraphs  of  the  complaint,  for 
want  of  facts,  which  demurrer  was  overruled. 
To  this  complaint  appellant  filed  an  answer. 
Appellees  Emma  J.  and  Mary  F.  Turpie  in 
July,  1890.  filed  their  amended  complaint, 
asking  damages  against  appellant,  which  he 
answered  by  general  denial.  George  T.  Jones 
also  filed  a  counterclaim  asking  judgment 
against  appellant,  on  which  issue  was  Joined. 
The  cause  was  submitted  to  the  court,  and  at 
request  of  appellant  a  special  finding  was 
made,  and  conclusions  of  law  stated  thereon 
aj^inst  appellant,  to  each  of  which  he  at  the 
time  saved  an  exception.  Upon  the  findings 
and  conclusions  of  law,  the  court  on  February 
5,  1891,  rendered  judgment  against  appellant, 
in  favor  of  James  H.  and  William  Turpie,  for 
$19,775;  in  favor  of  appellees  Emma  J.  and 
Mary  F.  Turpie,  in  the  sum  of  |10.000:  in 
favor  of  appellee  Horner,  in  the  sum  of  ${{,297; 
and  in  favor  of  appellee.  Jones,  in  the  sum  of 
$800.  From  these  judgments,  appellant  apt- 
pealed  to  this  court,  and  perfected  a  term-time 
appeal,  under  g  6»8,  Rev.  8tat.  1881  (§  650, 
Rev.  Stat.  1894).    Afterwards,  in  November, 

1891,  by  leave  of  court,  appellant  entered 
upon  the  transcript  an  amended  assignment 
of  errors,  adding  the  names  of  additional  per- 
sons as  appellees,  after  which  a  joinder  in  error 
was  indorsed  upon  the  record,  and  signed  by 
attorneys  for  appellees.  This,  under  rule  8 
of  this  court  was  an  appearance,  and  no  notice 
to  appellees  was  required.  See  Elliott,  A  pp. 
Proc.  §§  404-406. 

But  it  is  claimed  by  appellees  that  by  the 
additional  transcript  filed  May  21,  1892,  at 
tempting  to  bring  up  certain  reserved  ques- 
tions of  law,  an  appeal  was  attempted  to  be 
taken  under  §  630,  Rev.  Stat  1881  (§  642,  Rev. 
Stat  1894),  and  this  was  an  abandonment  of 
the  first  appeal.    The  transcript  filed  May  21, 

1892,  consisted  of  a  bill  of  exceptions  purport- 
ing to  contain  a  part  of  the  evidence  given  in 
the  cause,  and  matter  supposed  to  be  neces 
sary  to  present  certain  reserved  questions  of 
law,  and  was  brought  into  this  court,  as  a  part 
of  the  record,  by  a  writ  of  certiorari  issued  in 
said  cause  on  application  of  appellant  It  is 
not,  therefore,  a  separate  or  independent  appeal, 
but  a  part  of  the  record  in  this  cause,  and  is 
not  an  abandonment  of  the  term-time  appeal. 
Whether  that  part  of  the  record  so  brought 
into  this  court  presents  any  question,  or 
whether  an  appeal  may  be  taken  under  both 
87  L.  R.  A. 


of  said  sections  of  the  Code,  we  seed  not,  and 
do  not,  determine. 

It  is  claimed  by  appellant  that  the  court 
erred  in  overruling  the  demurrer  to  the  first, 
third,  and  fourth  parngraplis  of  the  amended 
complaint  of  James  H.  and  William  Turpie. 
This  court  held  on  the  former  appeal  {Turpie 
V.  Lowe,  114  Ind.  66-60),  that  the  part  of  the 
complaint  which  alleged  a  sale  and  convey- 
ance to  appellant  of  real  estate  in  Ohio,  and  a 
promise  to  pay  the  purchase  money,  stated  a 
good  cause  of  action.  An  amended  complaint 
has  since  been  filed,  but  the  allegations  con- 
cerning the  sale  of  the  Ohio  real  estate  are  sub 
stantially  the  same  in  each  paragraph  of  the 
amended  complaint  as  in  the  thira  paragraph 
of  the  original  complaint  There  was  there- 
fore no  error  in  overruling  the  demurrer  to 
each  paragraph  of  the  amended  complaint  of 
James  H.  and  William  Turpie. 

Many  questions  concerning  the  sufflcienry 
of  the  different  pleadings,  and  the  admissibil- 
ity of  evidence,  are  discussed  by  counsel;  but, 
as  the  controlling  questions  are  also  presented 
by  the  exceptions  to  the  conclusions  of  law,  we 
will  consider  them  in  that  connection.  The 
special  finding  of  facts,  and  the  conclusions  of 
law  stated  thereon,  so  far  as  necessary  to  the 
determination  of  this  cause,  are  as  follows: 

Appellees  James  H.  and  William  Turpie 
were  on  December  8, 1885,  and  still  are.  part- 
ners in  business  as  traders  in  real  estate,  and 
were,  as  such  partners,  the  owners,  as  tenants 
in  common,  of  real  estate  in  the  counties  of 
White,  Jasper,  and  Starke,  in  Indiana,  and  in 
the  counties  of  Franklin,  Union,  and  Delaware, 
in  the  state  of  Ohio,  all  of  which  is  described 
in  the  finding,  and  the  value  of  each  tract 
stated.  A  part  of  said  real  estate  was  held  by 
said  Turpies  in  fee  simple.  As  to  a  part,  they 
held  the  equitable  title,  under  contracts  of  pur- 
chase. Part  of  said  real  estate  was  held  in  the 
names  of  others,  as  trustees  for  the  Turpies. 
On  said  day  there  were  existing  and  valid  judg- 
ments against  the  Turpies,  in  favor  of  divers 
persons,  rendered  by  the  White  circuit  court, 
the  Carroll  circuit  court,  of  Indiana,  and  other 
courts  in  said  state,  taxes  due  and  unpaid, 
ditch  assessments,  and  mortgages,  amounting 
in  the  aggregate  to  about  $15,000.  That  on 
or  before  December  8, 1885,  the  Turpies  owned 
in  fee  simple  the  undivided  four-fifths  of  a 
farm  of  824  acres  in  Delaware  county,  Obio, 
known  as  the  Starke  or  Wagner  farm,  which 
farm  was  of  the  value  of  $17,820.  That  the 
other  one  fifth  of  said  farm  was  owned  by 
George  T.  Jones,  one  of  the  appellees.  That 
there  were  two  mortgaires  on  said  farm, — one 
in  favor  of  the  Michigan  Mutual  Insurance 
Company,  upon  288  acres  of  said  farm,  for 
$10,000.  and  one  upon  the  remaining  41  acres 
of  said  farm,  to  one  Starke,  ^hlch,  with  ac- 
crued interest,  amounted  at  said  date  to  about 
$1,160.  That  on  the  same  day  appellant  was 
the  owner  in  fee  of  two  1-acre  lots  in  J.  C. 
Reynolds'  third  addition  to  the  town  of  Mon- 
ticello,  Indiana,  equivalent  in  size  to  ten  ordin- 
ary town  lots,  and  was  also  the  owner  in  fee 
of  the  N.  E.  i  of  the  N.  W.  J  of  Sec.  16,  T.  28 
N..  of  R.  4  W.,  in  said  county,  known  as  the 
"Nutter  Forty  Acres/'  which  said  lots  in  Mon- 
ticello  were  worth  $500,  and  which  said  40- 
acre  tract  was  worth  $600.    iQiat  said^urpies 
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were  flnandally  embamsaed,  and  wholly  un- 
able to  raise  the  money  to  meet  their  matured 
and  maturing  liabilities.  That  the  property 
held  by  them  as  aforesaid  was  of  great  value, 
bJt  so  heavily  incumbered  by  liens,  some  of 
which  were  overdue,  and  others  soon  to  ma- 
ture, that  all  said  property  was  in  great  dan- 
ger of  being  sacrificed  for  less  than  its  real 
value.  And  said  appellant  was  a  man  of  large 
financial  ability  and  credit,  and  the  owner  of  a 
larRe  amount  of  unencumbered  real  estate  and 
personal  property.  That  he  had  a  large 
amount  of  ready  money  and  other  assets,  and 
was  abundantly  able  to  fulfill  the  contract 
hereinafter  named.  That  on  said  3d  day  of 
December,  1885,  said  Turpies,  in  the  name  of 
said  \\  illian  Turpie,  entered  into  an  agreement 
with  sfiid  appellant,  in  writing,  respecting  the 
said  biarke  farm,  as  follows: 

December  8d,  1885. 
This  is  to  certify  that  William  Turpie,  of  the 
first  part,  and  Hugh  Lowe,  of  the  second  part, 
have  this  day  made  a  trade  for  a  farm  in  Dela- 
ware county,  in  the  state  of  Ohio,  known  as 
tiie  "James*  Starke  Farm,"  on  Starke's  Cor- 
ners: the  undivided  one  half  (i)  of  said  three 
hundred  and  twenty-four  (834)  acres  to  belong 
to  Hugh  Lowe,  the  other  one  half  (i>  to  belong 
to  William  Turpie.  Hugh  Lowe  is  to  assume 
the  one  half  (i),  twelve  thousand  three  hun- 
dred ($12,300)  dollars,  and  William  Turpie  the 
other  one  half  (i).  Hugh  Lowe  to  have  deed 
for  the  whole  324  acres  for  the  present  time. 
The  following  described  property  and  stock  on 
said  farm  is  to  be  held  jomtlv:  Seven  head  of 
horses;  one  mule:  twenty-nine  bead  of  cattle 
shipped  from  White  county,  Indiana;  four 
cows;  one  heifer;  two  buggies  that  were  al- 
ready on  farm;  thirteen  head  of  cattle  bought 
of  Dan  Hunt;  110  sheep;  all  harness  and  farm 
Implements  on  farm;  buggies  and  wagons;  all 
wheat  in  the  ground  on  the  farm;  and  all  grain, 
bay,  or  feed  on  the  farm;  and  one  (1)  lot  on 
■comer  of  Woodruff  and  High  streets.  Lowe 
is  to  have  one-half  (i)  interest  in  said  lots,  and 
the  balance  of  the  Q.  A.  Wagner  lumber  is  to 
be  divided  equally  by  Lowe  payin?  freight  to 
Colnmbu.s  Ohio.  Turpie  is  to  make  one  hun- 
dred ($100.00)  dollars  up  in  trade  to  Lowe. 

Wm.  Turpie. 
Hugh  Lowe. 

December  8d,  1885. 
This  is  to  certify  that  Hugh  Lowe,  of 
the  first  part,  deeds,  or  causes  to  be  deeded, 
to  William  Turpie.  at  his  option,  the  follow- 
ing-descril)ed  property:  ten  lots  in  J.  C. 
Reynolds'  addition  to  the  town  of  Mon- 
ticello,  Indiana:  40  acres,  more  or  less,  known 
as  the  'Nutter  Land,"  near  the  town  of  Monon, 
in  White  county,  Indiana. 

Wm.  Turpie. 
Hugh  Lowe. 

.He  afterwards  further  agreed  by  parol,  with 
the  consent  of  said  TurpieH,  in  consideration 
of  said  Jones  and  wife  joining  in  said  deed  for 
said  farm,  that  said  appellant  would  convey  to 
said  Jones  the  undivided  one-half  (i)  of  said 
lots  in  Reynolds'  addition  to  Monticello,  and 
the  undivided  one-half  (i)  of  said  Nutter  40 
acres,  and  in  consideration  thereof  said  Jones 
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and  wife  joined  in  the  execution  of  said  deed. 
It  was  further  agreed  by  parol  between  said 
appellant  and  said  Turpies  that  said  appellant 
would  pav  off  all  the  encumbrances  upon  said 
farm,  and  it  was  so  stipulated  in  said  deed,  all 
of  said  encumbrances,  over  the  sum  of  $6,150, 
to  l)e  repaid  to  him  by  the  Turpies,  anduntil 
the  same  was  repaid  he  was  to  hold  the  title  of 
the  whole  of  said  Starke  farm  as  security  there- 
for. That  in  order  to  balance  accounts  re- 
specting the  live  stock  and  personal  property 
upon  said  farm,  and  some  payments  made  at 
the  time  by  said  appellant  for  said  Turpies,  the 
said  William  Turpie  executed  on  the  8d  day 
of  December,  1885,  a  promissory  note  to  said 
appellant  for  $580.91.  That  afterwards,  in 
said  month  of  December,  the  Turpies  entered 
into  a  series  of  agreements  with  appellant,  in 
which  it  was,  in  substance,  provided  (hat  ap- 
pellant should  pay  all  the  liens  and  encum- 
brances on  the  real  estate  of  the  Turpies  in  In- 
diana: and  it  was  also  agreed  with  the  Turpies 
and  Horner  to  pay  said  Hr  mcr  the  amount  of 
the  Turpies'  indet^tedness  to  him,— about  $1,- 
835, —and  to  pay  the  John  H.  Miller  note, 
upon  which  Horner  was  surety,  amounting  to 
about  $1,000.  In  consideration  of  which  the 
Turpies  were  to  execute  to  appellant  their  note 
for  their  indebtedness  to  him,  except  the  note 
of  $580.91,  and  from  time  to  time,  as  the  Tur- 
pies' outstanding  obligations  should  be  paid 
by  appellant,  to  execute  to  him  other  notes  for 
amounts  so  paid,  all  to  bear  interest  at  8  per 
cent  per  annum;  and  to  secure  the  amount 
they  then  owed  appellant,  and  the  advances  so 
to  be  made  by  him,  they  were  to  convey,  or 
cause  to  be  conveyed,  to  him,  their  real  estate 
in  Indiana,  including  the  four  lots  in  Monon 
held  in  the  name  of  Horner,  and  the  undivided 
one  half  of  the  Ohio  real  estate,  except  nine 
lots  in  R.  P.  Woodruff  Agricultural  College 
addition  to  Columbus,  Ohio,  which  they  re- 
served for  their  wives.  The  Turpies,  in  con- 
sideration of  the  sum  of  $20,000  to  be  paid  by 
appellant  upon  liens  and  encumbrances  then 
upon  the  Ohio  real  estate,  sold  to  appellant  the 
other  undivided  one-half  of  said  Ohio  real  es- 
tate, which  they  were  to  convey,  or  cause  to  be 
conveyed,  to  him,  in  fee  simple,  except  that 
said  nine  lots  reserved  for  the  Turpies'  wives 
were  to  be  conveyed  by  one  Woodruff,  who 
held  the  legal  title  thereto,  to  appellant,  and 
he  was  to  reconvey  the  same  to  the  Turpies' 
wives  free  from  all  encumbrances.  That,  when 
the  conveyance  should  be  made  to  appellant 
for  said  <)hio  property  so  sold  to  him.  the  un- 
divided one-half  thereof  should  be  included  in 
the  conveyance,  but  to  beheld  bm  appellant  as 
security  to  him  for  the  payment  oif  said  Indiana 
debts,  and  security  for  any  amount  in  excess 
of  said  $20,000  which  appellant  might  pay  to 
relieve  said  Ohio  real  estate  from  encum- 
brances; all  of  which  encumbrances  on  the 
Ohio  real  estate  appellant,  in  pursuance  of  the 
agreement,  was  to  pay.  The  Turpies  conveyed, 
or  caused  to  be  conveyed,  all  of  said  Ohio  real 
estate,  exrcta  tract  known  as  the  "Mt.  Ver- 
non Hotel  Property."  That  the  full  considera- 
tion was  paid  by  the  Turpies  and  their  wives 
for  the  convevance  by  appellant  to  the  Tur- 
pies' wives  of  said  nine  lots,  and  that  said  lots 
were  of  the  value  of  $10,000.  That  the  Tur- 
Dies'  wives  took  immediate  possession  abouj 
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January  1,  1886,  of  said  nfne  lots,  with  appel- 
laoi's  consent,  under  bis  agreement  to  convey 
the  same  to  tbem.  That  in  December,  1885, 
the  Turpies  conveyed,  and  caused  to  be  con- 
veyed, to  appellant,  all  the  said  real  estate  In 
the  counties  of  Jasper,  Starke,  and  White,  in 
Indiana,  except  four  lots  in  Monon  held  by 
them  in  the  name  of  Horner;  and  on  Decem- 
ber 10, 1885,  said  Horner  and  wife  executed  a 
deed  to  appellant  for  said  Monon  lots  held  in 
Horner's  name  as  security  for  the  Turpies'  io- 
debtedness  to  Horner,  and  to  indemnify  him 
from  loss  as  their  surety,  who  accepted  said 
deed,  and  promised  Horner  that  he  would  pay 
said  Miller  note.  That  on  December  7,  1885, 
the  Turpies  and  appellant  executed  the  follow- 
ing agreement  in  writing: 

Monon,  Indiana.  December  7th,  1885. 

This  memorandum  la  to  show  that  all 
real  estate  in  Indiana  and  Ohio  that  James 
H.  Turpie  and  William  Turpie  and  wives 
have  conveyed  to  me,  Hugh  Lowe,  in  the 
year  1885,  is  to  be  held  in  trust  for  them, 
and  to  be  held  by  said  Lowe  as  security  for 
all  claims  coming  to  him  from  said  Turpies, 
which  is  evidenced  by  promissory  notes;  and, 
when  said  claims  are  paid  by  said  Turpies, 
said  Lowe  is  to  convey  to  the  Turpies,  or  any- 
one they  suggest,  except  one-half  (i)  interest 
in  the  Wagner  farm,  in  Ohio,  which  Is  ex- 
plained bv  another  contract. 

[Signed]  Hueh  Lowe. 

James  Turpie. 
William  Turpie. 

That  about  the  Ist  day  of  March.  1886,  said 
Lowe  took  exclusive  possession  of  all  live  stock 
and  personal  property  on  said  Starke  farm  be- 
longing to  himself  and  said  plaintiffs,  and  con- 
verted the  same  to  his  own  use.  The  same 
was  of  the  value  of  $4,000.  That,  soon  after 
the  deeds  for  all  the  property  aforesaid  were 
delivered  to  said  appellant,  he,  without  cause, 
refused  to  carry  out  or  further  perform  his 
contracts  aforesaid;  and  he  refused  to  pay  any 
more  of  the  debts,  liens,  or  encumbrances  on 
any  of  said  property,  and  has  failed  to  pav 
his  said  note  given  to  Horner,  or  said  Mil- 
ler note,  which  mst  note  Horner  has  been  com- 
pelled to  pay,  to  wit,  $975,  on  the  18th  of 
February,  1886.  That,  when  said  appellant 
refused,  he  was  financially  able  to  complete 
and  perform  the  same.  That  said  Turpies  had 
placed  in  his  hands  all  their  property  and 
means  that  could  in  any  way  be  used  to  pay 
said  debts,  and  were  therefore  wholly  unable 
to  pay  or  discbarge  the  same,  or  any  part 
thereof,  all  <5f  which  was  well  known  to  ap- 
pellant when  he  received  the  same,  and  when 
he  made,  and  also  when  he  refused  to  perform, 
the  said  contracts.  That,  before  the  com- 
mencement of  this  suit  by  the  said  Turpies, 
they  made  demand  of  appellant  that  he  per- 
form, all  and  singular,  the  said  several  con- 
tracts, and  each  specification  thereof;  and  said 
appellant  refused,  and  has  ever  since  refused 
and  neglected,  to  perform  the  same  or  any  part 
thereof,  except  as  herein  stated.  That  before 
the  commencement  of  this  suit  the  said  Emma 
J.  Turpie  and  Mary  F.  Turpie,  by  their  agent, 
James  H.  Turpie.  demanded  from  appellant 
the  conveyance  to  them  of  said  lota  Nos.  244. 
to  252,  inclusive,  in  Woodruff's  Agricultural 
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College  addition  to  the  city  of  Columbus, 
Ohio,  free  of  encumbrances,  as  specified  in  the 
agreement  aforesaid  made  with  appellant  by 
said  James  and  William  Turpie;  and  said  ap- 
pellant refused  to  make  such  conveyance, 
and  has  ever  since  neglected  and  refused  to 
perform  said  contract,  but,  in  violation  of  his 
agreement  aforesaid  to  pay  encumbrances 
thereon,  has  permitted  the  same  to  be  sold  to 
pay  the  encumbrances  that  he  agreed  to  remove 
therefrom,  and  the  title  to  said  lots  has  passed 
to  innocent  purchasers  at  sheriff's  sale.  That, 
before  the  commencement  of  any  proceedings 
against  or  in  favor  of  said  defendant  Gkorge 
T.  Jones,  he  demanded  of  said  appellant  the 
performance  of  his  contract  to  convey  to  him 
the  undivided  one  half  of  said  2  acres,  equal 
to  ten  lots  in  Reynolds'  addition  to  Monticello, 
Ind.,  and  to  convey  to  him  the  undivided  one- 
half  of  the  land  described  herein  as  the  ''Nut- 
ter Forty  Acres;"  and  said  appellant  has  refused 
and  wholly  failed  to  make  such  conveyance, 
or  in  any  way  to  make  compensation  to  said 
Jones  for  the  execution  by  him  and  wife  of 
the  deed  of  the  Starke  farm,  in  Delaware 
county.  Ohio,  executed  on  the  22d  day  of  De- 
cember, 1885.  That  Lowe  failed  to  pny,  sat- 
isfy, or  discbarge  the  liens  upon  the  propertv 
in  Ohio  deeded  to  him  as  hereinbefore  found, 
except  as  otherwise  stated  herein,  to  wit, 
$4, 1 85.86.  That  after  the  4th  day  of  January, 
1886,  the  several  holders  of  the  liens  upon  said 
Ohio  property  brought  suits  in  the  courts  of 
said  states  having  jurisdiction,  and  obtained 
decrees  and  orders  of  sale  for  the  greater  part 
of  said  property  in  said  Franklin  and  Union 
counties,  and  the  same  was  sold  upon  execu- 
tion, and  at  judicial  sale,  to  satisfy  the  liens 
thereon  which  said  appellant  had  agreed  to 
pay,  and  thereupon  the  legal  title  to  all  of  said 
real  estate  in  Ohio  so  sold  was  lost  to  the  plain- 
tiffs. That  the  real  estate  in  the  state  of  Ohio 
conveyed  to  appellant,  and  held  by  him  as 
security  as  aforesaid,  to  wit,  the  undivided  one- 
half  of  all  the  real  estate  in  Ohio  hereinbefore* 
described  (except  the  certain  specified  tracts), 
sold  at  judicial  sales,  was  so  sacrificed  and 
consumed  by  costs  and  expenses  that  it  paid 
only  the  sum  of  $22,756.56  of  the  debts  of  said 
Turpies  which  said  Lowe  had  agreed  to  pay. 
That  on  the  8d  of  December,  1885.  the  288 
acres  of  the  Starke  farm,  in  Delaware  county, 
Ohio,  under  mortgage  to  the  Michigan  Mutual 
Insurance  Company,  was  of  the  value  of  $15.- 
565.  and  that  since  that  time,  by  reason  of  the 
failure  of  said  Lowe  to  pay  said  encumbrance 
remaining  unpaid  after  the  22d  day  of  Decem- 
ber, 1885,  to  wit.  $10,800,  the  whole  of  said 
288  acres  has  since  been  sold  on  a  decree  of 
foreclosure  to  satisfy  said  mortgage,  whereby 
the  title  to  said  real  estate  has  been  wholly  lost 
to  said  Turpies.  That  the  Turpies  are  in- 
debted to  said  appellant,  on  notes  held  by  him, 
and  for  tnoneys  paid  by  him  for  their  use  in 
pursuance  of  said  contracts,  and  on  account, 
in  the  sum  of  $14,882.75,  which  is  a  proper  set- 
off against  any  amount  due  said  plaintiffs 
from  him.  That  prior  to  the  commencement  of 
this  suit  said  Turpies  offered  to  deliver  to  the 
defendant  Lowe  a  deed,  duly  signed  and  ac- 
knowledged by  their  wives  and  themselves, 
conveying  the  real  estate  in  Knox  county, 
Ohio,  known  as  the  "Mouni^Yernon  Hotel 
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Property,**  to  him,  aod  demanded  of  bim,  then 
and  there,  to  carry  out  and  perform  bit  several 
conUactfl.  That  the  rental  value  of  certain 
lands  of  the  Turpies  in  White  county,  of  which 
appellant  had  possesion,  was  $1,120.  That 
appellant  received  $85,  the  proceeds  of  the 
sale  of  one  horse,  the  property  of  the  Turpies. 
That  by  reason  of  the  failure  of  said  appellant 
to  perform  his  said  agreements,  and  the  sale 
of  said  real  estate  by  virtue  of  Judicial  process 
reaulting  in  consequence  thereof,  there  was 
large  loss  and  damage  to  said  James  H.  and 
William  Turpie:  that  is  to  say,  their  real 
estate,  of  the  value  of  $82,095.  satisfied  only 
$13,785.07  of  their  indebtedness.  But  the 
same  sales  of  said  Lowe's  undivided  one- half 
of  some  of  the  same  real  estate,  and  of  the  nine 
lota  to  be  conveyed  to  the  wives  of  said  Turpies, 
realized  a  sum,  which  was  applied  in  payment 
of  said  debts,  enough  to  make  up  the  loss,  ex- 
cept the  sum  of  $6,008.70.  That  the  value  of 
said  one  fifth  of  said  Starke  farm,  conveyed 
by  said  Jones  and  wife  to  Lowe,  subject  to  the 
encumbrance  thereon,  was  at  the  time  of  said 
conveyance,  December  22,  1885,  $800.  That 
the  value  of  attorney's  services  in  the  collection 
of  said  note  from  Lowe  to  Homer,  described 
in  said  Homer's  complaint,  is  $800. 

^*And  the  court  now  states  its  conclusions  of 
law  upon  the  foregoing  facts  to  be  as  follows: 
(1)  .  .  .  (2)  That  said  Horner  is  entitled  to  re- 
cover from  said  Lowe,  upon  said  promissory 
note  given  by  him  to  norner,  the  sum  of 
two  thousand  and  thirty-three  ($2,088)  dollars, 
and,  on  account  of  the  failure  of  said  Lowe  to 
pay  said  Miller  note, the  sum  of  twelve  hundred 
and  sixtvfour  ($1,204)  dollars.  (8)  That  said 
James  H.  Turpie  and  William  Turpie  are  enti- 
tled to  recover  from  the  said  Lowe  the  sum  of 
nineteen  thousand  seven  hundred  and  seventy- 
five($19,775)  dollars,  which  is  due  to  them  after 
deducting  aJl  set-offs.  (4)  That  said  Mary  F. 
Turpie  and  Emma  J.  Turpie  are  entitled  to  re- 
cover from  said  appellant  the  sum  of  ten  thous- 
and ($10,000)  dollars.  (5)  .  .  .  (8)  That  said 
Lowe  be  required  to  convey  to  said  James  H. 
and  William  Turpie  the  undivided  one  balf  of 
the  northeast  quarter  of  the  northwest  quarter 
of  section  sixteen  (16),  township  twenty-eigbt 
(28)  north,  range  four  (4)  west,  and  the  undi- 
vided one-half  of  the  two  (2)  one-acre  lots  in 
J.  C.  Beynold's  addition  to  Monticello,  in  said 
county  of  White,  owned  by  Lowe  on  the  8d 
day  of  December,  1885.  and  also  the  whole  of 
the  Bradford  and  Braxton  lands,  and  also  said 
lands  in  Starke  county  and  in  Jasper  County, 
Indiana.con  veyed  to  said  appellant,and  also  said 
lots  in  Monon,  in  finding  numbered  60  speci- 
fied, by  proper  deeds  of  release  and  quitclaim. 
(7)  That  said  Jones  is  entitled  to  a  judgment 
against  said  Lowe  for  the  sum  of  $800." 

The  correctness  of  each  of  the  conclusions 
of  law  is  called  in  question  by  the  assignment 
of  errors.  It  is  earnestly  insisted  by  appellant 
that  the  facts  do  not  sustain  the  third  codcIu- 
aion  of  law, — that  the  Turpies  are  entitled  to 
recover  from  appellant  $lti,775.  The  correct- 
ness of  this  conclusion  of  law  depends  upon 
what  is  the  proper  measure  of  damages  under 
the  facts  set  forth  in  the  special  finding.  On 
the  former  appeal  of  this  cause  {Turpie  v. 
2j>we,  114  Ind.  56-60),  the  deeds  conveying  to 
appellant  the  Indiana  and  Ohio  real  estate  to 
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secure  an  existing  indebtedness,  and  future  ad- 
vances to  pav  liens  set  out  in  the  special  find- 
ing, were  held  to  be  mortgages.  In  that  case 
the  Turpies  claimed  that  they  were  entitled  to 
recover  either  the  full  amount  which  the  ap- 
pellant. Lowe,  agreed  to  advance  as  a  loan  in  the 
way  of  discbarering  liens  and  debts,  or  the 
value  of  the  lands  conveyed  by  the  deeds.  In 
response  to  auch  contention  the  court,  on  pages 
53,  54,  114  Ind.,  said:  *'If  we  are  correct  in 
our  construction  of  the  contract  set  up  in  the 
complaint,  Lowe's  agreement  to  pay  liens,  etc., 
was  nothing  more  than  a  contract  to  advance 
money  for  the  benefit  of  appellants  [the  Tur- 
piesj,  and  is  the  same,  in  effect,  as  if  he  had 
Agreed  to  advance  money  direct  to  them  as  a 
loan.  Whatever  damages,  therefore,  they 
might  recover  from  Lowe  for  the  refusal  to 
make  such  a  direct  loan  after  having  taken  se- 
curity for  the  same,  they  may  recover  here  and 
nothing  more."  The  covenant  in  a  deed  abso- 
lute on  its  face,  but  intended  as  a  mortgage,  or 
a  parol  contract  made  at  the  time  of  the  exe- 
cution of  the  deed,  whereby  the  grantee  agrees 
to  pay  a  debt  of  the  grantor  due  another  per- 
son cannot  be  enforced  by  such  person 
against  the  grantee.  Such  an  agreement 
is  nothing  more,  in  effect,  than  an  aereement 
to  advance  the  amount  of  the  debt  or  encum- 
brance as  a  loan  upon  the  security  of  the  land 
conveved.  Boot  v.  WngH,  84  «.  Y.  72,  88 
Am.  Kep.  495;  Garn^ey  v.  Bogen,  47  N.  Y. 
288,  7  Am.  Rep.  440;  Pardee^.  Treat,  82  N.  Y. 
885.  It  is  clear,  we  think,  that  the  measure 
of  damages  for  the  breach  by  appellant  of  his 
agreement  to  advance  money  to  pay  liens,  etc., 
set  forth  in  the  finding,  is  the  same  as  for 
breach  of  a  contract  to  loan  money  direct.  This* 
court  also  held  in  that  case  that  the  complaint, 
so  far  as  it  rested  upon  the  agreement  of  this 
appellant  to  advance  money,  and  the  deeds  to 
secure  the  same,  only  made  a  case  for  nominal 
damages,  as  no  special  damages  were  shown. 
When  the  case  was  returned  to  the  court  be- 
low, the  Turpies  filed  their  amended  and  sup- 
Elemental  complaint,  in  five  paragraphs,  aa 
eretofore  stated,  in  which  they  declared  upon 
the  same  oral  contracts,  and  also  for  the  first 
time  brought  in  the  written  agreements  set  out 
in  tbe  special  flndingjB,  they  not  having  been 
mentioned  in  the  original  complaint.  In  the 
amended  complaint  which  was  filed  in  April. 
1890,  it  was  alleged  that  the  several  holders  of 
the  liens  on  said  real  estate,  to  pay  which  ap- 
pellant had  agreed  to  advance  mone;^,  brought 
suit  in  the  courts  having  jurisdiction,  and 
procured  decrees  and  orders  of  sale,  upon 
which  said  real  estate  was  in  the  year  1887, 
and  the  latter  part  of  the  year  1886,  sold  at 
sheriff's  sale,  and  the  monev  received  applied 
on  said  liens,  and  sought  thereby  to  recover, 
as  special  damages,  the  difference  between  the 
value  of  said  real  estate  and  the  amount  for 
which  the  same  sold  at  sherifl's  sale.  It  is 
evident  from  the  special  finding,  and  the  con- 
clusions of  law  stated  thereon,  that  the  trial 
court  ^i  (:pt«d  this  measure  of  damages.  It  is 
the  rule,  settled  beyond  controversy,  that  the 
damages  to  be  recovered  must  be  the  natural 
and  proxiD>ate  consequences  of  the  breach  of  the 
contract.  Damages  which  are  remote  or  specu- 
lative cannot  be  recovered.  Fuller  v.  Oitrtie, 
100  Ind.  289, 50  Am.  Rep.  786;  pine  t.  Myetf 
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64  Ind.  804;  Loher  ▼.  Damon,  17  Pick.  284; 
Prosier  v.  Jones,  41  Iowa,  674;  Wire  v.  Foster,  63 
Iowa.  114;  Otborne  v.  Poket,  33  Mino.  10. 
Hadky  v.  Baxenddle,  9  Excb.  341,— the  lead- 
ing English  case,  and  one  followed  by  the 
courts  of  this  country, — lays  down  the  follow- 
ing rule  concerning  the  measure  of  damages: 
"Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  "in 
respect  of  such  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  consid- 
ered either  as  arising  naturally,  i.  e.,  according 
to  the  usual  course  of  things,  from  such  breach 
of  contract  itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  in  contemplation  of 
both  parties,  at  the  time  they  made  the  con- 
tract, as  the  probable  result  of  the  breach." 
When  one  is  indebted  to  another,  and  fails  to 
pay  the  same  when  due,  the  damages  for  the 
delay  in  payment  are  provided  for  in  the  allow- 
ance  of  interest.  This  is  the  measure  of  dam- 
ages adopted  by  the  law  in  all  actions  by  the 
creditor  against  his  debtor.  Loudon  v.  Shelby 
County  Taxing  Dist,  104 U.  8. 771. 36  L.  ed.  928: 
New  Orleans  Ins,  Asso.  v.  Piaggio,  83  U.  8.  16 
Wall.  878.  21  L.  ed.  868;  Greene  v.  Goddard, 
9  Met  212,  232;  5  Am.  &  Eng.  Enc.  Law, 
p.  27,  and  note  2.  p.  25. 

Appellees  admit  the  measure  of  damages  for 
the  failure  of  a  debtor  to  pay  money  when  due 
to  be  as  stated,  but  insist  that  when  the  obliga- 
tion to  pay  money  is  special,  and  has  reference 
to  other  objects  than  the  mere  discharge  of 
debts, — as  in  this  case,  to  advance  or  loan 
money  to  pay  taxes  and  discharge  liens, — dam- 
ages beyond  ioterest  for  delay  of  payment, 
*  according  to  the  actual  injury,  may  be  recov- 
ered; citing  1  Sutherland,  Damages,  p.  164, 
g  77,  where  the  rule  stated  by  appellees  is 
approved.  The  author,  however,  in  the  same 
section,  says:  "Where  one  person  furnishes 
money  to  another  to  discharge  an  encum- 
brance upon  the  land  of  the  person  furnishing 
the  money,  and  the  person  undertaking  to  dis- 
charge the  encumbrance  neglects  to  do  it.  and 
the  land  is  lost  to  the  owner  by  reason  of  the 
encumbrance,  the  measure  of  damages  may  be 
the  money  furnished,  with  the  interest,  or  the 
value  of  the  land  lost,  according  to  circum- 
stances. If  the  landowner  has  knowledge  of 
the  agent's  failure  in  time  to  redeem  the  land 
himself,  his  damages  will  be  the  money  fur- 
nished, with  interest.  But  if  the  landowner 
lustly  relies  upon  his  agent  to  whom  he  has 
furnished  money  to  discbarge  the  encumbrance, 
and  the  land  is  lost  without  his  knowledge,  and 
solely  through  the  fault  of  the  agent,  the  latter 
will  be  liable  for  the  value  of  the  land  at  the 
lime  it  was  lost."  See  Fontaine  v.  Schulen- 
Imrg  dk  B.  Lumber  (Jo,  10*^  Mo.  55. 

In  Blood  V.  WHkins,  43  Iowa,  567,  Blood  was 
the  owner  of  certain  land  in  Jones  county,  and 
conveyed  the  same  to  W  ilk  ins  as  security  for 
money  advanced  and  to  be  advanced  by  Wil- 
kins.  and  applied  in  payment  of  certain  mort- 
gages and  tax  liens  upon  the  property.  Part 
of  the  money  was  paid  out  directly  by  Wilkins 
in  discharge  of  liens,  and  a  part  was  retained 
by  him.  At  the  time  of  the  loan  the  land  bad 
been  sold  for  taxes,  but  the  period  for  redemp- 
tion had  not  yet  expired.  The  amount  bor- 
rowed was  enough  to  discharge  all  liens,  and 
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I  to  redeem  from  said  sales.  Wflkina,  after 
the  execution  of  said  deed  given  as  security, 
retained  in  his  hands  the  money  necessary  to 
redeem,  under  an  agreement  with  Blood  that 
he  would  redeem.  Wilkins  failed  to  redeem, 
and  tax  titles  accrued  against  the  land,  whereby 
it  was  lost  to  Blood,  except  40  acres.  The 
court,  in  speaking  of  the  measure  of  damages, 
said:  "There  only  remains  to  be  considered 
what  is  the  measure  of  their  liability.  Where 
one  person  furnishes  money  to  another  to  dis- 
charge an  encumbrance  from  the  land  of  the 
person  furnishing  the  money,  and  the  person 
undertaking  to  discharge  the  encumbrance  neg- 
lects to  do  it,  and  the  land  is  lost  to  the  owner 
by  reason  of  the  encumbrance,  the  measure  of 
damages  may  be  the  money  furnished,  with 
interest,  or  the  value  of  the  land  lost,  accord- 
ing to  circumstances.  If  the  landowner  baa 
knowledge  of  his  agent's  failure  in  time  to 
redeem  the  land  himself,  his  damages  will  be 
the  money  furnished,  with  interest.  But  if  the 
landowner  justly  relies  upon  his  agent,  to 
whom  he  has  furnished  money  to  discharge 
the  encumbrance,  and  tbe  land  is  lost  without 
his  knowledge,  and  solely  through  the  fault  of 
the  agent,  then  the  agent  will  be  liable  for  the 
value  of  the  land  at  the  time  it  is  lost."  This 
language  was  adopted  by  the  author  of  Suther- 
land on  Damages,  in  stating  the  rule.  See 
1  Sutherland,  Damages,  p.  164,  §  77.  The 
cases  of  Manchester  A  0.  Bank  v.  Cook,  49  L. 
T.  N.  S.  674.  and  Manahan  y.  Smith,  19  Ohio 
St.  884,  cited  by  ap|>ellees.  and  not  in  conflict 
with  Blood  y.  Wilkins,  43  Iowa,  567,  but  sup- 
port the  rule  therein  adopted. 

In  the  case  of  Manchester  dO.  Bank  y.  Cook, 
49  L.  T.  N.  8.  674,  the  bank  made  an  agree- 
ment to  loan  Cook  a  large  sum  of  money  to 
purchase  a  vendor's  lien  upon  the  real  estate  of 
a  corporation,  and  a  number  of  shares  in  said 
corporation.  Cook  relied  upon  tbe  bank  to 
provide  the  money,  and  did  not  make,  or 
attempt  to  make,  arrangements  with  any  other 
person  or  company  to  provide  the  money. 
The  bank  did  not  provide  the  money,  and 
Cook  was  not  informed  that  it  would  not  do  so 
until  too  late  to  procure  the  money  elsewhere 
before  the  time  expired  within  which  it  was 
necessary  to  complete  the  purchase.  The 
court  held  that  in  case  of  breach  of  contracts  to 
lend  money  the  damages  usually  given  were 
merely  nominal,  for  the  reason  that,  usually,  if 
a  man  could  not  get  money  in  one  quarter  he 
could  in  another,  but  that  as  Cook  had.  by  the 
conduct  of  the  bank  in  failing  to  inform  him 
at  tbe  proper  time  that  it  would  not  provide 
the  money,  been  deprived  of  the  opportunity 
of  getting  it  elsewhere,  he  was  entitled  to 
recover  more  than  nominal  damages.  In  Man- 
ahan V.  Smith,  19  Ohio  St.  384,  Breckinridge 
conveyed  to  Manahan  real  estate  in  Indiana  for 
real  estate  in  Ohio.  Soon  after  the  deeds  were 
executed,  Manahan  learned  that  the  attach- 
ment had  been  previously  levied  on  the  real 
estate  in  Indiana  at  the  suit  of  Breckinridge's 
creditors,  whereupon  Breckinridge,  with  Smith 
as  guarantor,  agreed  in  writing  to  cancel  within 
six  months  the  encumbrances  on  the  Indiana 
land,  but  failed  to  do  so;  and  the  Indiana  land 
was  sold  by  order  of  court  in  1856.  without 
notice  to  Manahan,  who  resided  in  Ohio,  and 
did  not  hear  of  the  same  UU  severaL  montha 
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thereafter.  In  an  action  against  Bmith,  goar- 
antor  of  the  agreement  of  Breckinridge  to 
oincel  the  encumbrance  within  six  months, 
the  court  held  that  the  measure  of  damages, 
under  the  circumstances,  was  the  value  of  the 
land  at  the  time  title  thereto  was  lost,  and 
interest  thereon  until  Judgment.  It  will  be 
ubsiTved  that  this  was  not  a  contract  to  loan 
money,  but  a  contract  on  the  part  of  Breckin- 
ridge to  pay  his  own  debt.  The  right  to 
recover  the  value  of  the  land  lost  was  put  upon 
the  ground  that  Breckinridf^  permitted  the 
land  to  be  sold  without  giving  notice  to  Man- 
ahan  and  without  giving  him  an  opportunity 
to  discbarge  the  encumbmnoe. 

We  think  the  rule  concerning  the  measure 
of  damages  in  cases  where  one  person  fur- 
nishes the  money  to  another  to  discharge  liens 
on  the  land  of  the  one  furnishing  the  money  is 
«nr(ectly  suted  in  Biood  v.  Wiutint,  43  Iowa, 
.5671  In  an  action  for  breach  of  a  contract  to 
loan  money  to  pay  liens  or  encumbrances,  no 
more  than  nominal  damages  can  be  recovered 
unless  the  facts  showing  special  damages  are 
alleged  and  proved.  Turpie  v.  Lowe,  114  Ind. 
•56-60.  When  the  person  who  contracted  to 
make  the  loan  neglects  or  refuses  to  do  so,  and 
the  owner  is  compelled  to  procure  the  money 
«lsewhere,  the  measure  of  damages  is  the  difler- 
«nce,  if  any,  between  the  interest  he  contracted 
to  pay,  and  what  he  was  compelled  to  pay  to 
procure  the  money;  not  exceeding,  perhaps, 
the  highest  rate  allowed  by  law.  2  Sedgw. 
Damage^*,  ^  622.  It  is  not  necessary  to  deter- 
mine whether  the  measure  of  damages  for 
breach  of  a  contract  to  loan  money  to  pay  liens 
in  case  the  land  is  lost  ia  the  same  as  in  a 
oase  of  the  neglect  of  one  to  whom  money  is 
furnished  by  toe  landowner  to  pay  liens  or 
encumbrances,  for  the  reason  that,  if  it  were 
oonceded  that  the  measure  of  damages  in  this 
case  was  the  same  as  it  would  have  been  had 
the  Turpies  furnished  appellant  the  money  to 
discbMrge  all  said  debts  and  encumbrances,  vet, 
under  the  facts  as  slated  in  the  special  Andmg, 
the  Turpies  would  not  be  entitled  to  special 
damages.  To  entitle  anyone  to  recover  more 
than  nominal  damages  for  a  breach  of  contract 
to  loan  money  to  pay  encumbrances,  it  is 
necessary  not  only  to  allege  and  prove  the  con- 
tract to  loan  the  money,  and  its  breach,  and 
that  the  person  who  agreed  to  make  the  loan 
knew  the  purpose  for  which  it  was  to  be  used, 
and  the  necfftsity  therefor,  but  also  that  the 
land  was  lost  to  the  owner  by  reason  of  such 
liens  or  encumbrances,  and  without  his  knowl- 
edge, and  solely  through  the  fault  of  the  person 
who  was  to  loan  the  money,  or.  if  the  land- 
owner had  notice  of  the  neglect  or  refusal  to 
loan  the  money,  that  it  was  at  such  a  time  as 
to  deprive  him  of  the  opportunity  to  procure 
the  money  elsewhere,  and  pay  said  liens  or 
encumbninces,  or  reaeem  the  land,  if  sold. 
The  facu  found  in  the  special  finding  show 
that  appellant  bad  refused  to  pay  any  more  of 
said  liens  or  encumbrances,  or  carry  out  or 
further  perform  bis  contracts;  but  they  do  not 
show  that  such  knowledge  was  acquired  by 
the  Turpies  too  late  to  give  them  an  oppor- 
tunity to  procure  from  other  parties  the  money, 
and  pay  said  liens  or  encumbrances.  On  the 
contrary,  it  appears  from  the  finding  of  fscu 
that  appellant,  between  January  4,  1886,  and 
Pebrua^  18,  1886,  refused  to  pay  any  more  of 
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the  debts,  which  liens,  or  encumbrances  on  any 
of  said  property  he  had  agreed  to  pay,  and  re- 
fused to  carry  out  or  further  perform  bis  baid 
contracts,  ana  said  he  would  not  further  execute 
the  same;  that  the  real  estate  In  Indiana  was 
sold  in  1886  and  1887,  the  statute  giving  one 
year  from  the  date  of  each  sale  to  redeem  the 
real  estate.  The  suits  to  recover  the  Judgments 
and  decrees  upon  which  the  Ohio  real  estate 
was  sold  were  not  commenced  until  after  Jan- 
uary 4,  1886.  It  is  shown,  therefore,  by  the 
special  finding,  not  that  the  Turpies  did  not 
know  of  the  refusal  of  appellant  to  pay  said 
liens  and  encumbrances  in  time  to  give  them 
an  opportunity  to  procure  the  money,  bat  that 
they  had  such  knowledge  in  ample  time  to 
give  them  the  opportunity  to  procure  the  money 
and  pay  said  liens  ana  encumbrances,  and 
thus  preyent  the  loss  of  their  land.  Under 
this  state  of  facts,  only  nominal  damaffes  could 
be  allowed  the  Turpies  on  account  of  the  losa 
of   the   lands   held   by  appellant  aa   mort- 
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is  insisted  by  the  Turpies  that  the  special 
finding  *'that  the  Turpies  had  placed  in  appel- 
lant's hands  all  of  their  property  and  means 
that  could  in  any  way  be  used  to  pay  said 
debts,  and  were  therefore  wholly  unable  to  pay 
or  dischsrge  the  same  or  any  part  thereof, 
shows  that  it  was  impossible  for  them  to  pro- 
cure the  money.  In  view  of  the  other  finding 
that  all  the  Indiana  land,  and  an  undivided  one- 
half  of  the  Ohio  land,  conveyed  by  deeds  to 
appellant,  were  held  by  him  as  security  for 
money  advanced  and  to  be  advanced,  the  part 
of  the  special  finding  last  quoted  is  a  mere 
conclusion.  These  conveyances,  as  to  the  real 
estate  mentioned,  were  merely  mortgages,  and 
appellant  had  no  title  to  the  land  which  he 
could  sell  or  convey.  A  deed  executed  to 
secure  a  debt  is  a  mortgage,  and  conveys  no 
title.  The  mortgagee  simply  holds  the  land  as 
security  for  the  payment  of  the  debts.  His 
rights  were  the  same  as  if  the  oonvevsnces  were 
mortgages  in  form.  Parker  v.  £l»ible,  76  Ind. 
680;  Bever  v.  Bewr,  144  Ind.  157,  and  cases 
cited;  Fletcher  y.  Botmee,  82  Ind.  497;  Smith 
T.  Brand,  64  Ind.  427;  MiOer  v.  Curry,  124 
Ind.  48.  51;  Turpie  v.  Lowe,  on  pase  55,  114 
Ind.;  Ohttvood  v.  TrimbU,  2  Baxt.  78. 

When,  in  1886,  prior  to  February  18,  appel- 
lant refused  to  make  further  advances,  if  the 
Turpies  had  paid  or  tendered  appellant  the 
amount  then  due,  they  could  have  demanded 
a  cancelation  of  the  mortgages,  or  a  reconvey- 
ance; and,  if  refused,  a  court  of  equity  would 
have  enforced  a  compliance  with  such  demand, 
or,  without  paying  or  tendering  payment,  a 
court  of  eouitv,  on  application,  would  have  de- 
creed the  deeds  to  be  mortgages.  The  Turpies 
were  the  owners  of  the  real  estate  conveyed  as 
security,  after  the  deeds  were  made  the  same 
as  before,  and  had  the  right  to  sell  and  convey 
'Or  mortgage  the  real  estate,  the  same  as  if  the 
deeds  had  been  in  form,  as  they  were  in  fact, 
mortgages.  In  contemplation  of  law,  money 
is  always  in  the  market,  and  procurable  at  the 
lawful  rate  of  interest.  And  if  the  owner  of 
real  estate,  who  has  a  contract  with  another  to 
loan  him  money  to  pay  liens  or  encumbrances 
on  his  land,  who  refuses  to  do  so,  has  knowl- 
edge of  such  refusal  in  time  to  give  him  an 
opportunity  to  seek  for  it  elsewhere,  the  fact 
that  he  cannot  procure  the  money,  on  account 


243 


InBIAMA  SUPKBiaB  GOUST. 


Mat^ 


of  being  in  embarrassed  oircumstances,  will 
not  entitle  bim  to  recover  more  than  nominal 
damages;  for  the  reason  that  no  party's  condi- 
tion, in  respect  to  the  measare  of 'damages,  is 
any  worse,  for  havine  failed  in  his  engagement 
to  a  person  whose  affairs  are  embarrass^,  than 
if  the  same  result  had  occurred  with  one  in 
prosperous  or  affluent  circumstances.  Delphi 
▼  Ixneerf/,  74  Ind.  520,  527,  528,  89  Ant  Rep. 
98;  Hagan*i  Petition  (** Morgan  v.  8t,  Louis 
Bridge  Co."),  5  Dill.  96;  Mayhew  ▼.  Burm,  108 
Ind.  828,  888,  842;  1  Sutherland,  Damages.  2d 
•d.  g  76.  In  Mayhew  v.  Burns,  108  Ind.  328, 
888,  842,  this  court,  by  Mitchell,  J.,  said: 
'The  law  does  not  set  up  one  standard  by 
which  to  determine  the  rights  or  measure  the 
conduct  of  the  rich,  and  another  for  the  poor. 
Its  protecting  shield  is  extended  alike  over  all. 
Its  pride  and  glorv  are  to  mete  out  equal  and 
exact  lustice  to  all,  in  the  same  scale,  rich  and 
poor  alike.  In  this  all  find  security  and  pro- 
tection." It  follows,  therefore,  that  upon  the 
facts  found  the  Turpies  were  not  entitled  to 
more  than  nominal  damages  for  the  breach  by 
appellant  of  bis  contract  to  loan  money  to  pay 
liens  and  encumbrances.  As  the  Turpies  were 
not  entitled  to  recover  for  the  breach  of  said 
contracts  to  loan  money,  it  is  not  necessary  to 
determine  whether  or  not  the  same  are  void  for 
uncertainty. 

It  is  shown  by  the  special  finding  that  appel- 
lant, in  consideration  of  the  sale  and  convey- 
ance to  him  of  the  undivided  one-half  of  the 
Starke  farm,  was  to  assume  and  pay  $6,150  of 
the  encumbrance  on  said  farm,  and  also  that  in 
consideration  of  the  sale  and  conveyance  to 
him  of  the  undivided  one  half  of  the  remaining 
Ohio  real  estate,  with  the  exception  of  the  nine 
lots  to  be  conveved  to  the  Turpies*  wives,  he 
has  to  pay$20,000on  the  liens  and  encumbrances 
on  the  Ohio  real  estate.  The  law  is  settled  in 
this  state  that,  for  breaches  of  said  agreement 
to  pay  said  purchase  money  when  due,  the 
Turpies  were  entitled  to  sue  and  recover  the 
amount  thereof  unpaid,  without  first  having 
paid  said  encumbrances,  or  any  of  them.  Wed- 
die  V.  Stone,  12  Ind.  625,  and  cases  cited;  John- 
son V.  Britton,  28  Ind.  105;  Devd  v.  Mcintosh, 
28  Ind.  529:  8eobey  v.  Finton,  89  Ind.  275;  Mvl- 
lendore  v.  Scott,  45  Ind.  115;  Turpie  v.  Lowe, 
on  page  60, 114  Ind .  Two  hundred  and  eighty- 
three  acres  of  the  Starke  farm  were  afterwards 
sold  upon  a  decree  of  foreclosure  to  satisfy  the 
mortgage,  part  of  which  appellant  had  assumed. 
The  amount  for  which  the  same  was  sold  is 
not  stated  with  absolute  certainty,  but  it  is  set 
forth  that  the  same  was  sold  to  satisfy  the  mort- 
gage thereon,  upon  which  there  was  due  $10,- 
800.  Appellant,  if  charged  with  said  $6,150, 
was  entitled  to  a  credit  of  one  half  of  the  amount 
aaid  land  paid  of  said  mortgage,  in  any  account- 
ing with  the  Turpies,  for  the  reason  that  the 
sale  of  his  half  of  said  land  paid  that  sum  on 
the  mortgage,  a  part  of  which  he  had  assumed, 
as  a  part  of  the  purchase  monev  therefor.  Ap- 
pellant was  to  pay  $20,000  on  liens  and  encum- 
brances on  the  Ohio  property.  That  part  of 
this  real  estate,  the  undivided  one-half  of  which 
was  owned  bv  the  Turpies  subject  to  the  mort- 
gage of  appellant,  was  sold  for  such  sum  that, 
after  deducting  costs  and  expenses,  the  Tur- 
pies' one  half  of  the  land  paid  $22,756.56  of  the 
liens  and  encumbrances  thereon.  Whatever 
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amount  appellant't  half  of  the  land  so  sold  paid^ 
he  is  entitled  to  credit  for  in  an  accounting  with* 
the  Turpies,  if  he  is  charged  with  the  $!^,000, 
or  any  part  thereof.  It  should  be  remembered 
that  the  Turpies'  views  were  entitled  to  recover 
that  part  of  the  $20,000  which  was  to  have  been 
paid  by  appellant  on  the  encumbrances  on  the 
nine  lots  he  agreed  to  convey  to  them.  The 
Turpies  therefore  were  only  entitled  to  charge 
appellant  with  the  remainder  of  the  $20,000- 
after  deducting  that  amount  Applying  theao- 
rules,  it  is  evident  that  the  Turpies  were  not, 
upon  the  facts  found,  entitled  to  recover  the 
sum  of  $19,775.  The  finding  of  facts  is  so  am- 
biguous, uncertain,  and  defective  that  the 
amount  which  either  the  Turpies  or  appellant 
are  entitled  to  in  an  accounting  one  against  the- 
other  cannot  be  stated. 

It  is  claimed  that  the  part  of  the  sixth  con- 
clusion of  law  which  states  that  appellant 
should  be  required  to  convey  to  the  Turpiea- 
the  undivided  one-half  of  the  N.  E.  iof  the  N. 
E.  i  of  Sec.  16.  T.  28  N.R.  4W.,  and  the  undi- 
vided i  of  the  two  1-acre  lots  in  J.  C.  Reynolds" 
third  addition  to  Montieello,  White  county, 
Ind.,  depends  upon  the  written  contract  of* 
December  8, 1885,  between  the  Turpies  and  ap- 
pellant, which  is  set  out  in  the  special  finding, 
and  provides  that  appellant  shall  *'deed,  or 
cause  to  be  deeded,  to  William  Turpie,  ten 
lots  in  J.  0.  Reynolds'  addition  to  the  town  of 
Montieello,  White  county,  Indiana;  40  acres,, 
more  or  less,  known  as  the  *Nutter  Land,' near 
the  town  of  Monon,  White  county,  Indiana." 
There  is  nothing  in  the  special  finding  whicl^ 
identifies  the  real  estate  described  in  that  part 
of  the  sixth  conclusion  above  set  out  as  being* 
the  same  as  that  set  out  in  the  written  contract. 
It  is  evident  that  the  description  of  the  lots  in 
Reynolds'  addition,  t)oth  in  the  written  contract 
and  in  the  sixth  conclusion  of  law,  is  so  indefi- 
nite that  the  same  could  not  be  identified  or  lo- 
cated by  a  surveyor.  Such  a  description  in  a. 
deed  would  not  convey  title.  Oigos  ▼.  Cochran^ 
54  Ind.  598;  Shoemaker  v.  McMonigle^  86  Ind. 
421;  Armstrong  v.  Short,  95  Ind.  826,  and  casca 
cited;  Baiker  v.  Pyatt,  108  Ind.  61.  Besides, 
the  contract  provides  for  the  conveyance  of  ten. 
lots  in  J.  C.  Reynolds'  addition,  while  the  sixth, 
conclusion  of  law  requires  the  conveyance  of 
the  undivided  one-half  of  two  one-acre  lots  in 
J.  C.  Reynolds'  third  addition,  etc.  The  lots, 
are  not  even  in  the  same  addition.  It  is  true 
that  it  is  stated  in  the  finding  that  the  40  acres- 
described  in  the  sixth  conclusion  of  law  are^ 
generally  known  as  the  "Nutter  Forty  Acres." 
but  the  40  acres  mentioned  in  the  contract 
are  described  therein  as  being  known  as  the- 
"Nutter  Land."  This  does  not  show  that  the 
40  acres  mentioned  in  the  sixth  conclusion 
of  law  are  the  same  as  the  40  acres  intended 
by  the  contract.  It  will  be  observed  that  the- 
con tract  provides  for  the  conveyance  of  all  the- 
reat estate  described  therein,  while  the  conclu- 
sions of  law  only  require  the  conveyance  of 
the  undivided  one  half  of  the  lots,  and  the  40> 
acres  described  in  said  conclusion  of  law.  If 
this  conclusion  was  predicated  upon  the  find- 
ing that  said  written  contract  had  been  modi- 
fied upon  the  parol  agreement  made  between 
appellant  and  Jones,  with  the  consent  of  the- 
Turpies,  that  the  undivided  one-half  of  the  real 
estate,  as  described  in  the  coi^tract,  should  btt 
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conveyed  by  appellant  to  Jones,  ft  would  seem 
that  such  modification  would  bring  the  con- 
tract, as  modified,  within  the  statute  of  frauds, 
and  the  contract,  as  modified,  could  not,  there- 
fore, be  enforced.  Carpenter  ▼.  Galloway,  78 
Ind.  418;  Browne,  Stat.  Fr.  §§  411, 414;  Wood, 
Stat  Fr.  §  403.  It  follows  that  the  sixth  con- 
elusion  of  law  is  erroneous. 

Ii  is  urged  by  the  appellant  that  the  part  of 
the  second  conclusion  of  law  which  states  that 
Horner  is  entitled  to  recover  from  appellant 
$1,264  on  account  of  his  failure  to  pay  the 
John  H.  Miller  note  is  not  sustained  by  the  facts 
found;  that  the  promise  was,  in  effect,  only  to 
loan  the  Turpies  the  money  to  pay  said  note; 
that,  if  the  facts  found  show  a  promise  to  pay 
said  note,  the  same  was  a  promise  to  answer 
for  the  debt  of  another,  and,  not  being  in  writ- 
ing, could  not  be  enforced.  It  is  shown  bv  the 
special  finding  that  John  H.  Miller  hela  the 
note  of  the  Turpies,  upon  which  Homer  was  a 
surety,  for  al>out  $1,000;  that  this  was  one  of 
the  liabilities  of  the  Turpies  which  appellant 
had  on  December  7,  1885,  agreed  to  advance 
the  money,  by  way  of  a  loan,  and  pay,  and  to 
secure  which  the  Turpies  conveyed,  or  caused 
to  be  conveyed,  to  appellant,  reafestate  in  Ohio 
and  Indiana.  The  language  of  the  special  find- 
ing concerning  the  agreement  to  p^  the  note 
is:  "Appellant  agreed  with  said  Homer  and 
Turpies  to  pay  said  Homer  the  amount  due 
from  them  to  Horner,  to  wit,  $1,885,  and  to 
pay  to  John  H.  Miller  a  note  of  said  Turpies, 
upon  which  said  Homer  was  surety,  amount- 
ing to  about  $1,000,"  etc.  That  "certain  lots 
in  Monon  were  owned  by  the  Turpies,  in  the 
name  of  Horner,  and  these  lots  were  a  part  of 
the  real  estate  to  be  conveyed  to  appellant  as 
security  for  money  lid  vanced  and  to  be  ad  vanced 
by  appellant  to  pay  Turpies'  debts."  That 
"when  the  appellant  received  the  deed  for  the 
Monnn  lots  held  in  Homer's  name  as  security 
for  Turpies'  indebtedness  to  Horner,  and  to  in- 
demnify him  from  loss  as  their  surety,  he  prom- 
ised said  Homer  that  he  would  pay  said  Miller 
note."  This  conveyance  from  Homer  to  ap- 
pellant, made  in  pursuance  to  the  agreement 
with  the  Turpies,  was  the  only  one  executed 
to  appellant  by  anvone  for  said  lots.  The 
money  so  to  be  paid  bv  appellsnt  was  a  loan 
to  the  Turpies,  as  held  by  this  court  on  the 
former  appeal,  to  secure  which  they  conveyed, 
and  caused  to  be  conveyed,  real  estate.  The 
facts  found  do  not  show  that  appellant  became 
the  debtor  of  the  Turpies,  or  the  debtor  of 
Homer.  He  purchased  nothing  of  them,  and 
did  not  agree  to  pay  bis  own  debt,  but  the  debt 
of  the  Turpies  and  Horner,  by  promising  to  pay 
the  Miller  note.  It  was,  in  effect,  a  mere  con- 
tract to  advance  money  by  way  of  a  loan  to  psy 
sajk)  note,  and  Miller  could  not  have  maintained 
any  action  thereon  against  appellant.  Root  v. 
Wright,  84  N.  Y.  72,  88  Am.  Rep.  406;  Qarn- 
$ey  V.  Boger9,  47  N.  Y.  288,  7  Am.  Rep.  440; 
Pardee  v.  Treat,  82  N.  Y.  886.  It  is  settled  law 
in  this  state  that  a  contract  to  answer  for  the 
debt  of  another  must  not  only  be  in  writing, 
but  must  be  supported  by  a  sufficient  consider- 
ation. Such  a  promise  may  have  sufficient  con- 
sideration to  support  it,  and  yet  not  furnish 
ground  for  action  unless  reduced  to  writing. 
Berkahire  v.  Young,  45  Ind.  461;  Langford  v. 
Freeman,  60  Ind.  46;  KruU  v.  8teu>art,  54  Ind. 
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178;  Hauinger  T.  Newman,  88  Ind.  124,  4o 
Am.  Rep.  64;  Stewart  v.  Jerome,  71  Mich.  201. 
The  general  rule  is  that  the  new  promise  must 
put  an  end  to  the  original  debt,  and  extinguish 
It,  or  otherwise  the  new  promise  will  be  re- 

farded  as  collateral,  and  within  the  statute. 
JMerbaugh  y.  Twrpin,  75  Ind.  84,  87,  89 
Am.  Rep.  124;  Langford  v.  Freeman,  60  Ind. 
46;  Oroiby  v.  Jerdoman,  87  Ind.  264;  Brant  v. 
Johneon,  46  Kan.  889;  Packer  v.  Benton,  85 
Conn.  848.  96  Am.  Dec.  246,  and  notes  250-268; 
Gray  v.  Herman,  75  Wis.  458,  6  L.  R.  A.  691; 
Perkin$  v.  Herehey,  77  Mich.  504;  Curtie  v. 
Broum^  5  Cush.  488;  FuUam  v.  Adame,  87  Vi. 
891.  The  question  to  be  determined  is  whether 
the  promise  be  to  answer  for  the  debt  of  an- 
other, or  to  pay  one's  own  debt.  If  it  be  to 
answer  for  the  debt  of  another,  it  is  within  the 
statute;  but,  if  it  is  to  pay  the  promisor's  owu 
debt,  then  it  is  not  within  the  statute.  Upon 
this  principle  this  court  has  uniformly  beld 
that  when  one  promises  to  pay  his  own  debt  to 
a  third  party,  to  whom  his  crcKlitor  is  indebted, 
or  when  he  purchases  property  subject  to  an 
encumbrance,  and,  as  a  part  of  the  purcliase 
money,  agrees  to  pay  the  encumbrance,  he 
will  be  liable,  and  the  promise  is  not  within  the- 
statute.  McDiU  v.  Qunn,  48  Ind.  815;  Garter 
V.  ZentHin,  68  Ind.  486;  Bateman  v.  Butler„ 
124  Ind.  228. 

But  it  is  claimed  by  counsel  for  Homer 
"that  appellant  was  liable  because,  when  Hor- 
ner conveyed  the  Monon  lots,  which  he  held 
to  indemnify  him  from  loss  at  Turpies'  surety 
to  appellant,  as  shown  by  the  special  finding,, 
he  agreed  with  Horner  to  pay  the  Miller  Dote» 
and  that  this  case  therefore  falls  within  the 
rule  that  the  promise  to  pay  the  debt  of  an- 
other is  not  within  the  statute  of  frauds  if  its 
consideration  was  the  abandonment  to  the 
promisor  of  a  security  for  the  payment  of  the 
debt,  consisting  of  a  lien  upon  or  interest  in 
the  property  to  which  the  promisor  had  a  sub- 
ordinate tide."  We  do  not  think  the  facts 
fowd  bring  tiiis  oaae-within  the  dotthoe  ma 
stated,  and  it  is  not  necessary,  therefore,  to  de- 
termine whether  the  same,  expressed  in  such 
broad  and  unlimited  terms,  Is  the  law  of  this 
state.  Bee  Langford  v.  Freeman,  60  Ind.  46; 
Oroiby  v.  Jeroloman,  87  Ind.  264;  Curtis  v. 
Brown,  5  Cusb.  488,  and  cases  above  cited.  It 
will  be  observed  that  appellant's  only  title;  if 
any  be  had.  to  the  Monon  lots,  was  that  con- 
veyed by  Homer.  Appellant  therefore  had  no 
title,  subordinate  or  otherwise,  to  said  lots,  be- 
fore the  deed  therefor  was  executed  by  Horner. 
Homer,  under  the  facts  found,  bad  only  a 
lien,  as  mortgagee,  to  indemnify  him  as  the 
Turpies'  surety,  and  conveyed,  if  anything,  no 
more  than  he  possessed.  If  the  conveyance 
by  Horner  to  appellant  had  the  effect  to  aban- 
don any  lien  or  interest  in  the  Monon  lots,  yet, 
appellant  having  no  interest  in  or  title  to  said 
lots  subordinate  to  Horner's  lien  or  interest 
therein,  the  rule  urged  would  not  apply  to  this 
case.  Besides,  Horner  was  not  the  creditor. 
He  was  one  of  the  makers  of  the  Miller  note. 
To  come  within  the  rule,  the  promise  must  be 
made  to.  and  the  lien  be  abandoned  by,  the 
creditor,  and  not  by  one  of  the  debtors.  Luark 
V.  Matone,  84  Ind.  444;  Browne,  dtat.  Fr. 
g  201;  Wood.  Stat.  Fr.  §  1507. 

The  courts,  under  the  claim  ot^K^tingin  the 
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interest  of  equity  and  fair  dealioc,  have  al- 
ready gone  quite  far  euougb  in  tbeir  effort  to 
take  the  cases  out  of  the  statute  requiring  a 
promise  to  pay  the  debt  of  another  to  be  in 
writing,  and  we  do  not  thiniL  tbe  doctrines 
which  are  tbe  result  of  such  efforts  should  be 
further  extended.  That  part  of  the  conclusion 
of  law,  therefore,  that  Homer  was  entitled  to 
recover  from  appellant  $1,204  on  account  of 
his  failure  to  pay  the  Bliller  note,  is  not  sus- 
tained by  the  facts  found.  For  the  same  rea- 
son the  court  erred  in  overruling  appellant's 
demurrer  to  the  second  and  third  paragraphs 
of  Horner's  complaint 

It  is  earnestly  insisted  by  appellant  that  the 
facts  found  do  not  sustain  the  fourth  conclu- 
sion of  law,— that  Mary  F.  and  Emma  J.  Tur- 
pie  are  entitled  to  recover  $10,000.  The  spe- 
cial finding  upon  this  part  of  the  case  is  of  much 
wider  scope  than  the  amended  complaint  of 
tbe  Turpies*  wives,  which  contains  no  aver- 
ment that  they  took  immediate  possession  of 
said  nine  lou  with  appellant's  consent,  under 
his  agreement  to  convey  the  same  to  them,  or 
that  said  lots  had  been  sold  at  sherifTs  sale  to 
satisfy  the  encumbrance  thereon,  and  conveyed 
to  innocent  purchasers.  Neither  is  it  alleged 
that  there  was  any  lien  or  encumbrance  on  said 
real  estate.  It  appears  from  the  special  find- 
ing that  appellant  promised  to  pay  all  liens  and 
encumbrances  on  the  Ohio  real  estate;  that  he 
was  to  pay  $20,000  in  consideration  for  the 
conveyance  to  him  of  the  undivided  one-half 
of  a  part  of  said  Ohio  real  estate,  upon  said 
liens  and  encumbrances,  and  the  excess,  if  any 
was  required,  was  to  be  advanced  and  paid  by 
him  as  a  loan  to  the  Turpies  (this  included  the 
nine  lots  to  be  conveyed  to  the  Turpies'  wives, 
and  an  v  liens  or  encumbrances  thereon  were  to 
be  paid  under  this  agreement);  that  these  lots 
were  conveyed  to  appellant  under  the  agree- 
ment that  he  would  convey  them  to  the  Tur- 
pie's  wives;  and  that  they  took  immediate  pos- 
session thereof,  with  appellant's  consent,  un- 
der his  agreement  to  convey  the  same  to  them. 
It  is  not  directly  stated  in  the  special  finding 
that  there  was  any  encumbrance  on  the  nine 
lot* .  The  finding,  however,  sets  out  that  ap- 
pellant permitted  said  lots  to  be  sold  to  pay 
the  encumbrances  that  he  had  agreed  to  re- 
move therefrom;  but  the  amount  of  these  en- 
cumbrances, or  when  they  became  due,  is  not 
stated.  Under  tbe  agreement,  and  the  posses- 
sion taken  thereunder  bv  tbe  Turpies'  wives, 
as  stated  in  tbe  special  finding,  they  were  the 
real  owners  of  said  nine  lots.  Appellant  had 
no  right  of  possession  or  control,  except  to 
convey  said  real  estate  to  the  Turpies'  wives. 
His  title  was  a  naked  or  nominal  trust.  Teaffue 
V.  FotDier,  66  Ind.  669  ;  Myen  v.  Jackson, 
186  Ind.  186.  and  authorities  cited.  It  is  sUted 
in  the  finding  that  appellant  failed  to  pay  the 
encumbrances  on  said  lots,  and  permitted  the 
same  to  be  sold  to  pay  the  encumbrances  that 
he  aereed  lo  remove  therefrom,  and  that 
the  title  thereto  had  passed  to  innocent  pur- 
chasers at  sheriff's  sale.  It  is  not,  however, 
found  what  part  of  said  $20,000  was  to  have 
been  paid  on  tbe  encumbrances  on  the  nine 
lots,  nor  that  such  part  would  have  satisfied 
the  encumbrances  thereon.  The  Turpies' 
wives  knew  before  February  18,  1886,  when 
they  commenced  their  action  against  appellant, 
87  L.  R  A. 


that  be  had  refused  to  comply  with  hia  con- 
tract and  pay  an  v  more  of  the  $20,000  on  en- 
cumbrances. The  loss  by  the  Turpiea*  wives 
of  the  nine  lota  by  sheriff's  sale,  as  shown,  was 
caused  by  the  encumbrances  not  being  paid, 
and  not  by  tbe  refusal  of  appellant  to  convey 
the  same  to  them.  The  fact  that  appellant  re- 
fused to  pay  the  said  encumbrances,— of  which 
thev  had  knowledge,— and  permitted  the  lou 
to  be  sold  to  pay  tbe  same,  as  stated  in  the 
finding,  did  not  give  the  Turpies'  wives  the 
right  to  recover  of  appellant  the  value  of  said 
lots,  but  onlv  the  amount  he  was  to  have  paid 
thereon.  The  rule  concerning  the  measure  of 
damaces  is  the  same  as  if  appellant  had  ooo- 
veyeathe  lots  to  them  when  they  took  posses- 
sion, or  the  same  had  not  been  conveyed  by 
Woodruff  to  appellant,  but  had  been  conveyed 
directly  to  them.  They  were  the  real  owners 
of  the  nine  lots,  and  could  have  paid  off  the 
encumbrances  thereon,  thus  protecting  tbeir 
title,  and,  when  the  same  became  due,  recov- 
ered from  appellant  whatever  part  of  the  $20.- 
000  was  to  hAve  been  paid  thereon  under  the 
agreement,  or,  whenever  said  encumbrances 
became  due  without  paving  the  same,  ttiey  had 
a  right  to  recover  against  appellant  for  wha^ 
ever  part  of  said  $20,000  was  to  have  been  paid 
thereon.  TurpU  t.  Lowe,  on  page  00, 114  Ind. , 
and  cases  cited.  The  finding  upon  which  the 
right  of  the  Turpies'  wives  to  recover  is  predi- 
cated is  very  ambiguous,  indefinite,  and  un- 
certain, and  contains  many  conclusions.  There 
is  nothine  in  tbe  finding  showing  how  it  was 
possible  lot  the  nine  lots  to  be  sold  and  con- 
veyed by  the  sheriff  to  innocent  purchasers. 
They,  as  shown  by  the  finding,  were  in  posses- 
sion of  said  lots,  and  were  necessary  partiea 
to  any  action  to  enforce  any  encumbrance 
thereon.  Their  possession  was  notice  of  tbeir 
title.  Under  such  circumstances,  that  part  of 
the  finding  which  sets  out  that  the  title  of  said 
lots  had  passed  into  the  hands  of  innocent  pur- 
chasers states  only  a  conclusion.  The  facts,  if 
any,  from  which  such  conclusion  was  drawn, 
should  have  l)een  stated.  For  all  that  appears, 
the  Turpies'  wives  are  si  ill  in  possession  of  said 
real  estate.  They  could  not  be  deprived  of 
tbeir  title  unless  made  parties  to  the  proceed- 
ing under  which  the  same  was  sold.  There  is 
nothing  set  forth  in  the  special  finding  which 
would  entitle  them,  under  the  rule  staled  con- 
cerninir  the  measure  of  damages,  to  recover 
from  appellant  the  value  of  said  lots.  It  fol- 
lows that,  under  the  facts  found,  the  only 
amount  which  the  Turpies'  wive«  were  entitled 
to  recover  was  such  part  of  the  $20,000  as  was 
to  have  been  paid  on  the  encumbrances  on  said 
lo's,  with  interest  from  tbe  time  the  same  be- 
came due.  This  sum  not  being  shown  by  the 
special  finding,  there  is  nothing  upon  which  a 
conclusion  of  law  showing  the  amount  they 
are  entitled  to  recover  can  be  stated. 

Tbe  seventh  conclusion  of  law — ^that  Jonea 
is  entitled  to  recover  $800  from  appellant^ia 
based  upon  the  theory  that  Jones  by  his  coun- 
lerclsim,  sought  to  recover  tbe  value  of  the 
undivided  one-fifth  of  the  Starke  farm  con- 
veyed by  him  to  appellant  Appellant  urgea 
that  the  conclusion  of  law  is  erroneous  because 
the  counterclaim  of  Jones,  upon  which  the 
finding  in  his  favor  and  the  seventh  conclusion 
of  law  rest,  does  not  natamJ^XM  sufficieot  to 

Digitized  by  CjOOQIC 


1896. 


Lows  Y.  TURPIB. 


845 


constitute  a  cause  of  actloo,  and  for  the  further 
xeason  that  the  counterclaim  seeks  to  recover 
daouages  for  the  breach  by  appellant  of  a  con- 
tract to  convey  real  estate  to  Jones,  and  not 
upon  the  guantum  taldtat  for  the  real  estate 
conveyed  by  Jones  to  appellant.  It  is  alleged 
in  the  counterclaim  of  Jones  that  he  sold  and 
conveyed  the  undivided  one-fifth  of  the  Starke 
farm,  containing  about  324  acres,  in  oonsidera- 
tion  of  which  appellant  agreed  **to  convey  or 
cause  to  be  conveyed  to  him  the  undivided  one 
half  of  ten  lots  in  Reynold's  addition  to  Monti- 
cello,  White  county,  Indiana,  which  appellant 
represented  to  be  worth  $200  each,  and  the  un- 
divided one-half  of  40  acres  of  land  near 
UonoD,  Indiana,  by  him  represented  to  be 
worth  $1,000;  that  he  relied  upon  the  repre- 
sentations of  value,  and  believed  he  was 
contractinfr  for  property  of  the  value  of 
$1,500."  The  counterclaim  proceeds  upon  the 
tbeorv  that  Jones  was  entitled  to  recover  dam- 
ages for  a  breach  by  appellant  of  the  contract 
to  convey  the  undivided  one-half  of  the  ten 
lou,  and  the  undivided  one-half  of  the  40  acres 
of  land  near  MonOD,  Indiana,  and  that  the 
measure  of  damages  was  the  value  of  the  real 
estate  appellant  had  agreed  to  convey.  The 
agreement  of  appellant  to  convey  said  real  es- 
tate is  not  alleged  to  be  in  writing,  and  will 
therefore  be  presumed  to  have  been  by  parol. 
Wolk€  V.  hleming,  108  Ind.  105,  106,  58  Am. 
Rep.  405;  Jarhoe  v.  Severin.  85  Ind.  496,  498; 
Budd  V.  Erav$,  79  Ind.  187.  As  the  agree- 
ment was  for  the  conveyance  of  real  estate  of 
which  Jones  was  not  put  in  possession,  the 
aame  was  within  the  statute  of  frauds,  and  was 
incapable  of  being  enforced,  or  of  supporting 
an  action  for  damages  for  its  breach  by  appel- 
lant.  Sehoonoter  v.  Vaef^on,  121  Ind.  8;  Boekl 
▼.  HavtfUi$er,  114  Ind.  811;  Bum$  v.  Fox,  118 
lod.  205;  WaUace  v.  Long,  105  Ind.  52^,  55 
Am.  Hep.  222. 

Jones's  action  being  to  recover  damages  for 
the  nonperformance  of  the  contract,  the  coun- 
terclaim did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  there  Is  nothing, 
therefore,  for  the  seventh  conclusion  of  law  to 
rest  upon.  Besides,  the  special  finding  shows 
that  the  right  of  Jones  to  recover  was  predi- 
cated upon  the  theory  that  the  action  was  to 
recover  the  value  of  one  fifth  of  the  Starke 
farm.  So  that,  even  if  the  facts  alleged  in  the 
counterclaim  constituted  a  cause  of  action,  the 
conclusions  of  law  would  be  erroneous,  because 
tbe  same  rest  upon  a  difTercDt  theory  from  the 
one  set  forth  in  the  counterclaim.  Jiidp  v.  Oil- 
beH,  77  Ind.  96.  40  Am.  Rep.  289:  Me9caU  v.  Tul- 
4r,  91  Ind.  96:  Trentman  v.  Nef,  124  Ind.  508. 

For  the  reasons  given  the  eavm  U  reversed^ 
with  instructions  to  the  court  below  to  sustain 
appellant's  motion  for  a  9enire  de  now. 

A  petition  for  rehearing  having  been  filed, 
tbe  following  Per  Cnxiam  response  was 
lianded  down  on  May  19,  1897: 

It  is  urged  in  the  petition  for  a  rehearing 
that  this  court  had  no  jurisdiction  of  this  ap 
peal  for  the  reason  that  appellant  did  not  make 
bis  codefcndants  in  the  court  below  coappel- 
lanu  in  this  court,  as  required  by  g  647,  Rev. 
Blat.  1894  (Rev.  Stat.  1881.  §  685).  Before  the 
taking  effect  of  the  act  of  1895  (Acts  1895, 
p.  179),  this  court  held  that  all  coparties  to  the 
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judgment  in  the  court  below  must  be  made  oo- 
apfiellants  in  this  court  in  all  appeals  governed 
by  the  Code  of  Civil  Procedure,  or  the  same 
would  be  dismissed  for  want  of  jurisdiction. 
Qregoru  v.  SmitK  189  Ind.  48;  Wood  v.  CliUi, 
140  Ind.  472,  and  cases  cited.  Under  the  pro- 
visions of  said  act  of  1895,  when  one  or  more 
coparties  appeal  from  a  ludgment  taken  agsinst 
them  to  this  or  the  appellate  court  under  §  650, 
Rev.  Stat.  1894  (Rev.  Stat.  1881,  §  688),  known 
as  a  "term-time  appeal,"  it  is  not  necessary  to 
make  the  coparties  to  the  judgment  not  appeal- 
ing parties  to  the  appeal,  nor  is  it  necessary  to 
name  them  in  the  assignment  of  errors  as  ap- 
pellants or  appellees.  Section  2  of  said  act 
provides  that  it  shall  not  apply  to  vacation  ap- 
peals, and  that  it  shall  apply  to  all  appeals 
that  were  on  file  in  tbe  supreme  or  appellate 
courts  on  March  9,  1895,  as  well  as  to  all  ap- 
peals taken  after  said  data.  Since  said  act  of 
1895  took  effect,  it  is  only  in  vacation  appeals 
that  those  who  appeal  must  make  all  coparties 
to  the  judgment  coappellants  in  this  court,  or 
the  appeal  will  be  dismissed  for  want  of  juris- 
diction. Denies  Walter  v.  Loeper,  142  Ind.  657, 
and  cases  cited;  8/wman  v.  CoUie,  144  Ind. 
888.  The  appeal  in  this  case,  however,  was  a 
tarm-time  appeal,  as  stated  in  the  original  opin- 
ion, and  was  pending  in  this  court  on  March 
9,  1895,  when  said  act  of  1895  took  effect,  and 
was,  therefore,  governed  by  its  provisions;  and 
it  was  not  necessary,  therefore,  for  appellant  to 
make  bis  codefendanta  in  the  court  below,  even 
if  they  were  joint  judgment  defendants  with 
him,  coappel lanta  in  this  court.  But  if  this 
was  a  vacation,  and  not  a  term-time,  appeal, 
was  appellant  required  to  make  bis  codeiend- 
anU  in  tbe  court  below  coappellants  in  this 
court?  As  shown  in  the  original  opinion,  four 
distinct  and  separate  judgments  were  rendered 
against  appellant.— one  in  favor  of  the  Turpies, 
one  in  favor  of  tbeTurpies'  wives,  one  in  favor 
of  Horner,  and  one  in  favor  of  Jones.  Each 
ot  said  judgmento  was  rendered  against  appel- 
lant alone,  and  no  other  person  was  a  coparty 
with  bim  thereto.  Under  the  special  finding 
and  the  terms  of  said  judgments,  no  other  per- 
sons had  any  interest  whatever  therein  except 
appellant  and  the  above-named  persons  in 
whose  favor  they  were  respectively  rendered. 
A  separate  appeal  was  taken  by  appellant  from 
each  of  said  four  Judgments  against  him. 
None  of  the  appellant's  codefendanta  in  the 
court  below  were  coparties  to  the  judgment 
against  him  from  which  the  appeals  were 
taken,  although  they  were  parties  to  tbe  rec- 
ord. Appellant's  codefendanta  did  not  have  a 
common  interest  with  him,  and  the  affirmance 
or  reversal  of  the  judgmenta  appealed  frqm 
will  not  affect  the  righto  or  interesto  of  such 
parties.  Section  647  (685),  svpra,  relating  to 
notice  to  coparties,  cited  by  appellees,  apply 
only  to  those  who  are  parties  to  the  judgment. 
Persons  who  were  parties  to  the  record,  but  not 
parties  to  tbe  judgment,  are  not  required  to  be 
made  parties  on  appeal,  or  to  be  served  with 
notice.  Alexander  v.  Oill,  180  Ind.  485:  Eoom 
V.  Mellett,  121  Ind.  585,  7  L.  R.  A.  281:  Berg- 
hoffy,  McDonald,  87 Ind.  549;  Logan  v.  Lognn, 
77  Ind.  558;  Elliott,  A  pp.  Proc.  §§141,  146. 
It  is  clear  from  these  authorities  that  under 
said  §  647  (685),  iuftra.  cited  by  appellees,  ap- 
pellant was  not  required  to  make  his  codefeo^ 
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ants  in  the  court  below  coappellaDts  in  this 
court,  for  the  nason  that  they  were  not  ^co- 
parties  in  the  judgment  from  which  the  appeals 
were  taken,  nor  will  the  affirmance  or  reversal 
of  said  judgments  affect  their  rights.  It  is  im- 
material, therefore,  whether  this  is  a  term-time 
or  vacation  appeal,  as  in  either  case  appellant 
was  not  required  to  make  any  codefendant  in 
the  court  below  coappellant  in  this  court. 

If  the  joinder  in  error  indorsed  upon  the 
record  was  without  authority,  yet  all  the  ap- 
pellees who  were  necessary  parties  to  the  ap- 
peal have  either  been  served  with  process,  or, 
by  attorneys,  have  filed  briefs,  or  have  other- 
wise appeared  in  this  court.  We  think,  bow- 
ever,  that  the  joinder  in  error  indorsed  upon 
the  record,  and  signed  by  attorneys  who  desig- 


nate themselves  as  attorneys  for  appellees,  has 
not  been  successfully  assailed.  Homer  is  the 
only  appellee  who  denies  the  authority  of  said 
attorneys  to  appear,  and  be  has  otherwise  ap- 
peared in  this  court,  and  it  is  not  material, 
therefore,  whether  such  attorneys  had  author- 
ity to  sign  the  loinder  in  error  as  his  attorneys 
or  not.  No  other  appellee  denies  or  questions 
said  attorneys*  authority  to  appear  and  sign  the 
Joinder  in  error  as  his  a.ttonieyB. 

The  other  questions  presented  have  been 
fully  considered  and  determined  in  the  original 
opinion,  and,  after  a  careful  review  of  the 
same,  we  see  no  reason  to  change  the  viewt 
there  expressed. 

The  petition  is  therefore  overruled. 


NORTH  CAROLINA  SUPREME  COURT. 


D.  J.  RUSSELL,  (Governor, 

H.  W.  AYER,  State  Auditor,  Appt. 

(U0N.O.I80.) 

1*  No  proof  a4i  to  mistake  or  error  ean 
be  heard  in  oourt  to  ooDtradlct  the  provtoioDs 
of  a  statute  which  is  perfectly  regular  on  its  face 
and  has  passed  its  several  readings  and  been  duly 
ratified. 

8.  A  statute  llzliifl^  a  capitation  tax  at 
lesa  than  the  amount  of  taxes  laid  on 
property  of  the  value  of  $800  in  violation  of 
Ooost.  art.  6«  I  l^oannot  be  enforced  by  raising  tbe 
capitation  tax  or  lowering  the  property  tax  as 
specified  in  tbe  act  so  as  to  obtain  tbe  constitu- 
tional ratio,  but  the  offending  provision  of  tbe 
law  must  be  declared  void. 

8.  The  Gonstittttional  provision  that 
the  s^eneral  assembly  shall  levy  a 
capitation  tax  equal  to  tbe  tax  on  property 
valued  at  |800  does  not  by  its  own  force  overrule 
a  different  ratio  fixed  by  statute  and  adjust  tbe 
equation  of  the  taxes  so  as  to  correct  the  uncon- 
stitutional statute. 

(CZarfc  and  Douglas,  JJ^  diasenU) 

(April  28, 1897.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Superior  Court  for  Wake  County 
in  favor  of  plaintiff  in  a  mandamus  proceeding 
to  compel  defendant  to  place  the  capitation  tax 
at  a  certain  rate  on  the  forms  which  were  to  be 
sent  out  to  tax  collectors.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Zeb  V.  Walser,  Attorney  General, 
and  A.  C.  Avery  for  appellant. 

Messrs.  C.  L.  Harris,  J.  W.  Hinsdale, 
and  Cook  A  Green  for  appellee. 

Montgomery,  J.,  delivered   the  opinion 
of  the  court: 
The  general  assembly  of  North  Carolina,  at 


NOTB.— As  to  poll  taxes  generally,  see  Short  v. 
State  (Md.) »  L.  B.  A.  406,  and  nnU;  also  Ratltff  v. 
Beale  (Miss.)  84  L.  B.  A.  472;  and  Kansas  City  v. 
Whipple  (Mo.)  86  L.  R.  A.  747. 
87  L.  R.  A. 


its  session  of  1897,  in  an  act  entitled  "An  Act 
to  Raise  Revenue,"  laid  the  capitation  tax  at 
$l.29p  and  a  tax  of  46  cents  on  every  $100 
value  of  real  and  personal  property.  Section 
1  of  art.  5  of  the  Constitution  provides  that 
"the  general  assembly  shall  levy  a  capitation 
tax  on  eveiy  male  inhabitant  in  the  state  over 
twenty-one  and  under  fifty  years  of  age,  which 
shall  be  equal  on  each  to  the  tax  on  property 
valued  at  $800  in  cash,  .  .  .  and  the  state 
and  county  capitation  tax  combined  shall  never 
exceed  $2  on  the  head."  Upon  the  face  of  the 
act  of  assembly,  it  appears  at  a  glance  that  the 
equation  fixed  by  the  Constitution  between 
the  capitation  tax  and  that  on  pro|>erty  has 
not  been  preserved.  The  auditor  of  the  state, 
who  is  required  to  prepare  and  send  out  to  the 
several  counties  the  forms  to  be  used  by  tbe 
assessors  and  list  takers  of  property  for  taxa- 
tion, deemed  it  his  duty  to  follow  the  plain 
words  of  the  act,  and  to  place  on  the  forms  the 
capitation  tax  as  fixed  by  the  act,  at  $1.29,  and 
was  at  the  commencement  of  this  proceeding 
about  to  send  the  forms  out  to  the  various 
counties.  The  plaintiff,  in  whom  is  vested  by 
the  Constitution  the  supreme  executive  power 
of  the  state,  believing  that  the  property  tax 
having  been  levied  by  the  general  assembly 
to  the  amount  of  A  cents  on  the  $100 
worth,  and  that  body  having  undertaken  lu 
levy  a  capitation  tax.  though  an  erroneous  one, 
that  the  Constitution  itself  adjusu  and  fixes 
the  capitation  tax  at  $1.38,  notwithstanding  the 
erroneous  levy  of  $1.29  for  that  purpose,^  has 
brought  ibis  action  (mandamus)  to  compel  the 
auditor  to  place  the  amount  of  the  capitation 
tax  on  the  forms  at  $1.38  (the  amount  of  tbe 
tax  laid  by  the  act  on  $300  worth  of  proper- 
ty), instead  of  $1.29,  as  appears  in  the  act. 
There  is  no  allegation  in  the  complaint  of  wil 
ful  or  contumacious  refusal  on  the  part  of  tbe 
auditor;  the  plaintiff  simply  alleging  that 
the  defendant's  idea  of  what  his  duty  under  the 
law  is  is  erroneous.  There  can  be  no  serious 
question  concerning  the  power  of  the  governor 
to  bring  an  action  of  the  nature  of  this  one 
against  the  defendant,  if  the  defendant  had 
failed  or  refused  to  perform  a  specific  duty 
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•expressly  required  of  him  by  an  act  of  assem- 
bly. The  right  to  bring  such  an  action  by  (be 
governor  is  conferred  upon  him  by  subsections 
1  and  2  of  g  8220  of  the  Code.  By  those  sec- 
tions be  is  empowered  and  required  to  ''super- 
vise the  official  conduct  of  all  executive  and 
ministerial  officers/'  and  to  "see  that  all  offices 
are  filled  and  duties  thereof  performed,  or  in 
default  thereof  apply  such  remedies  as  the  law 
allows. "  Besides  this  express  statutory  au- 
thority for  the  commencement  of  mandamus 
proceedings  against  a  public  officer  in  cases 
where  he  refuses  to  perform  a  specific  duty  re- 
squired  of  him  by  law,  this  court  in  Baleiyh  db 
A.  Air- Line  R.  Co,  v.  Jenkins,  68  N.  C.  502, 
citing  Kendall  v.  UniUd  States,  Stokes,  87  U. 
8.  12  Pet.  524, 9  L.  ed.  1181,  said:  "It  is  settled 
that  when  an  act  of  the  legislative  branch  of 
the  government  directs  an  executive  officer  to 
do  a  specific  act  which  does  not  involve  anv 
ofiScial  discretion,   but  is  merelv  ministerial. 

.  .  a  mandamus  will  be  ordered."  And 
Id  OranvUU  County  Bd.  of  Edu.  v.  State  Bd. 
<if  Edu,  106  N.  C.  88,  it  was  decided  that  an  ac- 
tion could  be  maintained  to  compel  public  offi- 
cers to  discharge  mere  ministerial  duties 
not  involving  an  official  discretion.  The  plain- 
tiff has  performed  his  duty,  with  the  l)est  in- 
terests of  the  state  in  view,  in  commencing 
this  proceeding,  and  the  decision  of  this  court 
will  no  doubt  be  a  great  relief  to  the  defendant. 

The  demurrer  of  the  defendant  raises  the 

Suestion  whether  or  not  those  parts  of  g§  2and 
of  chapter  168  of  the  Acts  of  1897,  entitled 
"An  Act  to  Raise  Revenue,"  which  fix  the 
amount  of  capitation  tax  and  the  tax  on  prop- 
erty, are  repugnant  to  the  Constitution,  be- 
cause of  their  violation  of  the  constitutional 
equation  between  the  tax  on  property  and  that 
-on  the  poll.  And  if  these  parts  of  those  sec- 
tions are  unconstitutional,  then,  of  course,  the 
act  which  the  plaintiff  seeks  to  have  performed 
by  the  auditor  cannot  be  done,  and  the  de- 
n&urrer  should  have  been  sustained.  Section  2 
of  the  act  referred  to  fixes  the  capitation  tax  at 
$1.29,  without  conditions,  and  without  refer- 
•ence  to  any  other  of  its  sections  or  provisions. 
There  is  therefore  no  room  for  inquiring  into 
the  intention  of  the  lawmakers.  It  cannot  be 
said  that  when  they  wrote  "one  twenty-nine" 
they  meant  "one  thirty-eight."  It  must  be 
presumed  that  they  knew  what  they  were 
doing,  and  that  they  meant  to  do  what  they 
•did.  The  act  was  perfectly  regular  on  its  face, 
bad  passed  its  several  readings,  and  was  duly 
ratified;  and  no  proof  as  to  mistake  or  error 
•can  now  be  heard  in  this  court  to  contradict  its 
provisions.  Ca/rr  v.  C*ks,  116  N.  C.  223.  28  L. 
II.  A.  737.  8o  we  arrive  at  the  conclusion  that 
upon  the  face  of  the  act,  the  auditor's  duty 
would  be  to  send  out  the  forms  with  the  amount 
•of  the  capitation  tax  fixed  at  $1.29.  the 
amount  specified  in  the  act,  if  that  nortion  of 
the  act  is  in  accordance  with  art.  6,  ^  1,  of  the 
-Constitution.  We  will  now  discuss  that  part 
-of  the  question. 

The  capitation  tax,  under  the  Constitution, 
•can  never  exceed  $2,  and  the  tax  on  each  head 
subject  to  taxation  shall  be  equal  to  the  tax  on 
property  valued  at  $300.  The  position  of  the 
plaintilT  in  this  action  is  that  the  language  of 
the  Constitution  makes  the  tax  on  property  the 
basis  from  which  the  capitation  tax  is  calculat- 
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ed  and  determined;  that  one  thing  cannot  be 
said  to  be  equal  of  another  thing  unless  that 
other  is  clearly  known  and  certain;  and  that, 
therefore,  the  tax  on  property  is  first  to  be  levied 
and  fixed,  before  tlie  capitation  tax  can  be  ad- 
justed to  fit  it  (tbe  property  tax),  under  the 
Constitution;  that  the  general  assembly  fol- 
lowed this  course,  placed  the  property  tax 
at  46  cents  on  the  $100  worth,  and  by 
mathematical  calculatioa  apportioned  the  tax 
on  propert;^  to  the  several  purposes  of  state 
necessities  in  detail,  i.  e.,  2If  cents  for  state 
purposes,  31  cents  for  pensions,  20  cents 
for  public  schools;  and  that,  although  that  body, 
on  the  face  of  the  act,  failed  to  preserve  the 
constitutional  equation  when  tbev  levied  the 
poll  tax  at  $1.29.  and  the  tax  on  $800  worth  of 
property  at  $1.38,  yet  they  nevertheless,  in  the 
attempt  to  levy  a  poll  tax,  having  fixed  the  tax 
on  property  at  $1.88  on  $300  worth  of  prop- 
erty, the  capitation  tax  is,  by  force  of  the  Con- 
stitution itself,  fixed  at  $1.88;  and  that,  there- 
fore, the  same  is  to  be  read  into  the  act,  and 
deemed  in  law  to  have  been  levied.  Tbe  claim 
of  tbe  plaintiff  means  simply  this:  That  al- 
though the  general  assembly,  in  language  en- 
tirely free  from  doubt,  has  violated  the  pro- 
visions of  tbe  Constitution,  by  disturbing  tbe 
equation  of  taxation,  yet  the  auditor  can  be 
compelled  to  give  force  to  a  law  unconstitu- 
tional on  its  face,  because  the  Constitution  has 
fixed  the  equation.  The  Constitution  does  not 
levy  any  tax  upon  anything.  That  instrument 
simply  provides  that  public  revenue  may  be 
raised  by  taxation  and  fixes  the  equation  to 
be  observed  by  the  general  assembly  between 
the  poll  and  property  taxes,  and  leaves  to  the 
general  assembly  solely  the  duty  of  levying 
the  public  taxes'  and  the  discretion  of  fixing 
the  amount  necessary,  always  keeping  in  mind 
the  limitations  prescribed.  If  the  general  as- 
sembly should  at  any  session  lev^  a  tax  on 
property,  but  fail  to  levy  a  capitation  tax.  it 
could  not  be  contended  that  the  provisions  of 
the  Constitution  in^  re^iard  to  tbe  equation  of 
taxation  could  supply  tbe  omission,  and  read 
into  the  defective  law  a  capitation  tax  equal  to 
the  property  tax  levied  on  $300  value  of  prop- 
erty. Such  a  section  in  a  revenue  law  would 
be  void,  because  of  the  failure  of  the  lawmak- 
ers to  levy  the  taxes  under  the  Constitutional 
requirements.  Neither  can  the  Constitution 
be  invoked,  in  a  case  like  the  one  before  us,  to 
Qji  the  poll  tax  in  a  different  amount  from  that 
prescribed  in  the  act,  on  the  alleged  ground 
that,  as  tbe  general  assembly  had  fixed  the  tax 
on  property,  therefore  the  constitutional 
provision,  by  its  own  force,  applies  its  correct- 
ive influence,  overrules  the  amount  fixed  by 
the  general  assembly,  and  adjusts  the  equation. 
The  Constitution  is  a  chart  which  must  be  con- 
sulted and  followed,  but,  in  the  matter  of  tax- 
ation, it  is  absolutely  indispensable  that  the 
general  assembly,  by  proper  enactment,  give 
life  and  effect  to  the  provisions  of  the  Constitu- 
tion by  making  the  levy  and  providing  the 
machinery  for  collection.  If  the  legislature 
fails  to  discharge  its  duty,  there  is  no  help.  If, 
in  its  action,  it  disturbs  the  equation  of  taxa- 
tion, tbe  sections  or  parts  of  sections  containing 
the  violation  are  void,  and  the  courts  can  lend 
no  aid  by  Judicial  decision,  but  must  declare 
the  offending  provision  of  law  Toid.  f 
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In  view  of  the  great  public  iDterests  con- 
cerned, we  think  it  proper  to  say  (though  not 
necessary  to  a  decision  of  this  case)  that  while 
the  pans  of  §§  2  and  8  of  the  act  above  re- 
ferred to  which  concern  the  amounts  of  the 
ccpiiation  tax  are  void,  because  they  disturb 
the  equation  between  property  and  poll  taxes, 
yet  the  remainder  of  the  act  is  valid,  and  thftt, 
although  the  revenue  act  of  1897  contains  a 
clause  which  repeals  all  acts  and  parts  of  acts 
contrary  to  its  provisions,  yet.  the  parts  of  §§  8 
and  8  of  the  act  of  1897  being  unconstitutional 
and  void,  it  follows  that  those  parts  of  §§  2 
and  8  of  chapter  116 of  the  Acts  of  1896  which 
levy  the  amounts  of  capitation  and  property 
tax  are  unrepealed,  and  are  in  full  force  and 
effect.  The  revenues  which  the  treasurer  will 
receive  from  the  tax  on  property  levied  in  lb95, 
of  course,  will  be  less  than  they  would  have 
been  under  the  levy  of  1897;  and  the  treasurer 
will,  of  course,  disourse  the  same  for  the  vari- 
ous purposes  set  out  in  g  8  of  the  act  of  1897. 
pro  ratft,  and  according  to  law,  the  regular  ex- 
penses for  the  conducting  of  the  state  govern- 
ment first  to  be  considered. 

T7iere  was  error  in  the  ruling  of  the  judge  be- 
low.  The  demurrer  ought  to  have  been  sub- 
tained. 

Fnrehes.  J.,  concurring: 

This  appeal  involves  a  constitutional  ques- 
tion of  much  importance,  and,  while  I  concur 
in  the  Judgment  of  the  court,  I  deem  it  not  im- 
proper that  I  should  state  briefly  my  reasons 
for  so  concurring. 

Article  5,  g  1,  of  the  Constitution  of  North 
Carolina  provides  that  *'the  general  assembly 
shall  levy  a  capitation  tax  on  every  male  in- 
habitant of  the  state  over  twenty-one  and  under 
fifty  years  of  age,  which  shall  be  equal  on 
each  to  a  tax  on  property  valued  at  $3U0  in 
cash,  .  .  .  and  the  state  and  county  capi- 
tation tax  combined  shall  never  exceed  $2  on 
the  head."  The  legislature  of  1897,  in  an  "Act 
to  Raise  Revenue,  enacted  that  **on  each  tax- 
able poll  or  male  between  the  ages  of  twenty- 
one  and  fifty  years  .  .  .  there  shall  be 
annually  levied  and  collected  a  tax  of  |1.29." 
And  in  the  next  section  of  the  same  act  it  is 
provided  that  'Mhere  shall  be  levied  and  col- 
lected annually  an  ad  valorem  tax  .  .  . 
makioe:  a  tax  of  4<i  cents  on  every  $100  value'* 
of  property  in  the  state.  This  presents  the 
question  for  our  consideration  and  determina- 
tion. The  Constitution  says  the  poll  tax  shall 
be  equal  to  the  ad  valorem  tax  on  $300  valua- 
tion of  property, — '*equal  to" — no  more  and  no 
less;  or  you  may  turn  it  over,  and  say  the 
nd  valorem  tax  on  $300  valuation  of  property 
shall  be  equal  to,  no  more  and  no  less  than, 
The  tax  on  one  poll,  and  ^ou  have  precisely  the 
same  result, — the  equilibrium  established  by 
the  Constitution  between  i;axable  property  and 
taxable  polls.  They  must  be  absolutely  equal. 
In  this  net  the  poll  tax  is  fixed  at  $1.29.  This 
is  plainly  written  in  the  act,  and  cannot  be 
construed  to  mean  anything  else,  as  it  refers  to 
nothing  else  and  depends  upon  nothing  else. 
The  property  tax  is  as  certainly  fixed  by  the 
act  as  is  the  poll  tax.  It  is  declared  that  this 
tax  shall  be  46  cents  on  $100  valuation  of 
property.  Three  times  46  is  188,  and,  as  129 
IS  not  equal  to  188,  the  equation  required  by 
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art.  5.  §1,  of  the  Constitution  has  not  beea 
observed.  These  provisions  of  the  act  and 
art.  5,  g  1,  of  the  Constitution  do  not  aland 
together.  They  are  in  conflict,  and  one  or  the 
other  must  give  way.  And.  the  Constitutioo 
being  the  superior,  the  le^slative  act  musi 
give  way.  Then  what  shall  we  do  when  we- 
nod  an  act  of  the  legislature  in  conflict  with 
the  provisions  of  the  Constitution?  Wbntraa 
we  do  but  to  declare  it  void  and  of  no  effect  f 
We  find  that  this  is  what  was  done  in  Unirer- 
Hty  R.  Co.  V.  Hdden,  68  N.  C.  413;  Barnes  v. 
Barnes,  8  Jones.  L.  866:  Hoke  v.  Henderson,  4 
Dev.  L.  1.  25  Am.  Dec.  677:  and  in  every  case 
to  be  found  in  the  judicial  history  of  this  stat«. 
I  do  not  hesitate  to  say  thai  not  one  can  be- 
found  where  the  court  has  not  declared  the 
act,  or  that  part  of  it  found  to  be  in  violation 
of  the  Constitution,  to  be  void.  But  in  thia 
case  it  is  contended  that  to  do  this— to  declare- 
this  part  of  the  act  void;  to  do  what  every 
court  in  this  state,  without  a  single  exception, 
has  done — ''is  judicial  legislation."  And,  as  I 
am  free  to  admit, — indeed,  I  declare  that. — we- 
have  no  power  to  legislate.  Then,  as  we  can- 
not legislate  the  offending  act  into  constitu- 
tional shape,  and  cannot  declare  it  void  with- 
out "judicial  legislation."  what  can  we  dot 
Our  mouths  are  closed,  and  we  should  be  aa 
silent  as  the  tomb.  This  contention  would 
utterly  destroy  the  powers  of  the  court  on  any 
constitutional  Question.  I  can  agree  to  no 
such  position.  But  again  it.  is  contended  that 
the  Constitution  requires  that  the  equatioa 
between  the  poll  tax  and  the  ad  valorem  fax 
on  $800  should  be  preserved,  and  that,  as  this 
has  not  been  done  in  the  act  of  1897,  this  court 
should  proceed  to  write  into  the  act  '*$1.88"  oi> 
the  poll,  instead  of  "$1.29."  And  it  is  con- 
tended that  this  would  not  be  "judicial  legis- 
lation," while  it  would  be  judicial  legialatioi> 
to  declare  it  void.  I  must  again  say  that  I 
cannot  assent  to  this  proposition.  <  To  assent  to 
these  two  propositions — that  to  declare  the  act 
void  would  be  iudicial  legislation,  but  for  ua 
to  make  the  poll  tax  $1.88  instead  of  $1.29 
would  not  be  judicial  legislation— would  be  to- 
destroy  every  idea  of  logical  deduction  I  have- 
ever  bad.  It  is  contended  that  the  property 
tax  is  the  standard,  and  the  poll  tax  mu<^t  be 
made  to  conform  to  this.  Chief  Justice  Pear- 
son, in  University  R.  Go,  v.  Holden,  «8  N.  C. 
418,  says  just  the  contrary, — that  the  poll  tax 
is  the  standard  by  which  the  equation  is  to  he- 
fixed.  What  more  constit  utional  warrant  have- 
we  for  saving  the  property  tax  governs  the 
poll  than  we  nave  for  saying  the  poll  governs 
the  property?  If  the  tax  on  the  poll  shall 
be  equal  to  the  tax  on  $300,  why  does  it  not 
equally  follow  that  the  tax  on  |800  shall  be 
equal  to  the  tax  on  one  poll?  Judge  Pearson 
thoiigbt  so  in  University  R.  Co.  v.  Hotden,  68 
N.  C.  418,  and*  I  can  see  no  reason  why  each 
is  not  equally  dependent  upon  the  other.  But 
suppose  this  contention  is  correct, — that  the 
property  tax  governs;  what  difference  does  it 
make?  They  are  still  in  conflict  with  the 
Constitution,  just  the  same.  And  we  have  no 
more  power  to  change  and  amend  the  act  if 
the  property  tax  governs  than  we  would  have 
if  the  poll  tax  governed.  The  result  is  the 
same,  whether  regulated  by  one  or  the  other,, 
—a  violation  of  the  Constitution.    It  to  con.- 
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fended  tbtt,  if  the  oonrt  declare*  §$  2  and  8  of 
the  act  of  1807  unconBtitutioDa)  and  void,  this 
destroys  aod  reodera  the  whole  act  void.  I 
have  always  anderstood  the  law  to  be  other- 
wise: that  it  was  declared  by  this  court  as  early 
•s2  N.  C.  Law  Repos.  428,  id  Berry  y.  Haines, 
that  one  or  more  sections  of  an  act  might  be 
QOGODStitutlonal  and  Toid,  and  the  rest  of  the 
act  constitutional  and  valid.  This  opinion 
has  tieen  followed  and  approved  in  State, 
MeChMiM,  V.  Barrinoer,  Phill.  L.  556;  John- 
ton  V.  Wintlaw.  68  N.  C.  552,  and  in  other 
cases.  It  is  further  contended  that  ^  2  and  8, 
though  unconstitutional,  repeal  the  correspond- 
ing sections  of  the  revenue  act  of  1895.  and 
the  court  cannot,  by  ''Judicial  legislation/'  re- 
enact  that  part  of  the  act  of  1895.  I  most 
thoroughly  agree  to  the  proposition  that  this 
court  cannot  legislate  the  act  of  1895,  or  anv 
other  act,  into  life,  that  has  been  repealed. 
The  court,  as  I  maintain,  cannot  legislate  at 
all.  But  if  the  act  of  1895,  or  any  part  of  it, 
has  not  been  repealed,  it  is  in  force,  not  by 
judicial  legislation  of  ibis  court,  but  by  force 
of  legislative  legislation.  The  act  of  1895  is 
in  force  unless  it  has  been  repealed.  The  only 
aci  that  it  is  contended  repeals  the  revenue  act 
of  1805  is  the  revenue  act  of  1897.  This  act 
of  1897  repeals  all  acts  and  clauses  of  acts  in 
conflict  with  the  provisions  of  the  act  of  1897. 
And  I  admit  that  <:§  2  and  8  of  the  revenue  act 
of  1897  are,  in  terms,  in  conflict  with  the  corre- 
sponding sections  of  the  act  of  1896.  And,  if 
these  sections  in  the  act  of  1897  are  law, 
then  I  admit  the  corresponding  sections  of  the 
act  of  1895  are  repealed,  and  that  it  would  be  a 
gross  and  flagrant  act  of  judicial  legislation 
for  this  court  to  re-enact  them.  But  this  all 
depends  upon  the  fact  as  to  whether  g§  2  and  8 
in  the  revenue  act  of  1897  are,  or  ever  have 
been,  law.  If  they  are  unconstitutional,  they 
are  absolutely  void,—are  not,  and  never  have 
been,  any  part  of  the  law  of  this  state.  Mr. 
Gooley  says:  "indeed,  the  term  'unconstitu- 
tional law,'  as  employed  in  American  jurispru- 
dence, is  a  misnomer,  and  implies  a  contradic- 
tion; that  enactment  which  is  opposed  to  the 
Constitution  being  in  fact  no  law  at  all." 
Ckx>ley,  Const.  Lim.  6th  ed.  p.  5.  Therefore 
^  2  and  8  of  the  revenue  act  of  1897  never 
have  been  the  law.  They  have  not  and  cannot 
repeal  any  law  heretofore  enacted.  And  §^  2 
and  8  of  the  revenue  act  of  1895  are  still  the 
]«w.  by  virtue  of  the  legislature,  and  not  by 
any  judicial  legislation  on  the  part  of  this 
court. 

But  it  is  further  contended  that,  even  if 
§§  2  and  8  of  the  revenue  act  of  1895  be  re- 
enacted  and  declared  in  force,  there  would  be 
a  lo«s  of  revenue  to  the  state,  estimated  from 
$50,000  to  $150,000  annually.  I  know  the 
same  amount  of  revenue  cannot  be  raised  un- 
der f&$  2  and  8  of  the  revenue  act  of  1895  that 
could  have  been  raised  under  ^§  2  and  8  of  tbe 
revenue  act  of  1897,  if  tbe  poll  tax  had  been 
put  at  $1.88  so  as  to  make  the  act  constitu- 
uonal.  But  I  have  no  means  of  knowing  what 
the  difference  would  be,  and  for  the  purposes 
of  my  opinion  in  this  case,  I  do  not  want  to 
know.  I  cannot  allow  my  judgment  upon  a 
constitutional  question  to  depend  upon  tbe 
amount  of  revenue  an  act  will  or  will  not  pro- 
duce. This  kind  of  argument  was  brought  to 
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bear  upon  Chief  Justice  Ruffin  in  the  now  eel- 
ebratea  case  of  Hoke  v.  Hendenon,  4  Dev.  L. 
1,  25  Am.  Dec.  677,  to  which  that  great  judg» 
replied  as  follows:  '  *To  a  court,  the  impolicy, 
the  injustice,  the  unreasonableness,  tbe  sever- 
ity, the  cruelty,  of  a  statute,  by  themselves 
merely  are  and  ought  to  be,  urged  in  vain. 
Tbe  judicial  function  is  not  adequate  to  the* 
applicaiion  of  those  principles,  and  is  not  con- 
ferred for  that  purpose.  It  consists  in  ex^ 
poundint;  the  rules  of  action  prescribed  by 
the  legislature:  and  when  thev  are  plainly  ex- 
pressed or  as  plainly  to  be  collected,  in  apply^ 
ing  them  honestly  to  controversies  arising  un- 
der them,  between  parties,  without  regard  to 
the  parties  or  the  consequences.  In  the  act 
under  consideration,  as  far  as  it  concerns  the 
controversy  between  these  parties,  there  is  no 
ambiguity;  the  words  are  plain,  the  intention 
unequivocal,  and  tbe  true  exposition  infallibly 
certain.  We  cannot,  under  tbe  pretense  of 
interpretation,  repeal  it,  and  thus  usurp  a 
power  never  conflded  to  us  which  we  cannot 
usefully  exercise,  and  which  we  do  not  desire."^ 
Chief  .Justice  Pearson  says  in  Barnei  v.  Barneg, 
8  Jones,  L.  at  page  869,— the  court  being 
pressed  with  the  policy  of  what  was  called  the 
"Stay  Law,"  passed,  as  it  was  contended,  for 
the  protection  of  the  people  engaged  in  war, 
--in  response  to  tbe  question  of  policy. 
'* Whether,  in  the  present  condition  of  the 
country,  the  statute  be  expedient,  is  a  question 
of  which  we  have  no  right  to  judge.  Our 
province  is  to  give  judgment  on  the  question 
of  tbe  constitutional  power  of  the  legislature 
to  pass  the  statute."  In  both  ca5>es  tbe  act  was 
declared  unconstitutional  and  void.  I  feel  that 
I  will  be  pu*doned  for  making  these  lengthy 
quotations  from  the  opinions  of  two  of  the 
chief  justices,  who  have  left  behind  them  rep- 
utations at  least  equal  to  any  of  the  other  great 
judges  who  have  presided  over  this  court.  I 
quote  them  to  show  that  tbe  court  is  not  guilty 
of  judicial  legislation  in  rendering  its  judgment 
in  Ibis  case,  and  has  only  done  what  has  al- 
ways been  done  when  the  court  declared  an  act 
of  ibe  legislature  unconstitutional. 

It  is  said  there  is  no  limitation,  except  that 
the  poll  tax  sball  never  exceed  $2,  and  thai 
there  is  no  limit  on  tbe  property  tax,  except 
that  $800  worth  sball  never  exceed  $2,  and 
that,  as  the  property  tax  levied  in  tbe  act  of 
1897  dues  not  amount  to  $2,  it  is  constitutional. 
This  cannot  be  true,  as  a  proposition  of  law. 
It  leaves  out  of  consideration  tbe  question  of 
equation.  When  tbe  poll  tax  does  not  amount 
to  as  much  as  $2,  its  limit  is  as  much  a  limita- 
tion on  the  property  tax  as  if  the  amount  of 
the  poll  tax  baa  been  written  in  the  Constitu- 
tion; that  is,  when  the  poll  tax  was  flxed  at 
$1.29,  the  tax  on  $800  valuation  of  property 
can  no  more  exceed  $1.29  than  if  that  amount 
had  been  written  in  the  Constitution,  and  any 
levy  of  taxes  in  excess  of  $1.29  is  ultra  vires, 
in  conflict  with  the  Constitution,  and  void. 
There  is  error  in  the  judgment  appealed  from. 

Clarkt  J.,  dissenting: 

Tbe  Constitution  (art.  5,  §  1)  provides:  "Tbe 
general  assembly  sball  levy  a  capitation  tax 
on  every  male  inhabitant  of  the  state  over 
twenty -one  and  under  flfty  years  of  age.  which 
shall  be  equal  to  the  tax  on  property  valued  4|t 
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$800  in  cash,  •  •  •  and  the  state  and 
«ouDty  capitation  tax  comUoed  shall  never 
exceed  $2  on  the  head."  It  will  be  per- 
•ceived  by  this  that,  as  to  limitation,  the  capi- 
tation tax  is  the  staDdard,  and  a  levy  ex- 
'ceeding$2  on  |800is  invalid,  as  to  the  excess, 
because  the  capitation  tax— state  and  county — 
can  never  exceed  |2.  Opinion  of  Pearson, 
€b.  J.,  in  Unicenity  R,  Co,  v.  BM^n,  68  N. 
C.  410,  412.  But,  as  to  the  equation,  the 
property  tax  is  the  standard.  The  Constiln- 
tion  says  the  "capitation  tax  sbsll  be  equal 
to  the  tax  on  property  valued  at  $800/'  When 
it  is  required  that  anything  shall  be  ''equal  to" 
something  else,  that  makes  the  latter  the 
standard.  The  legislature  always  levies  four 
iiinds  of  taxes:  The  license  taxes.usually  called 
"Schedule  B;"  and  privilege  taxes,  usually 
bnowD  as  "Schedule  C;"  the  property  tax:  and 
the  capitation  tax.  The  revenue  act  of  1897 
•does  this,  and  contains  at  the  end  this  provision : 
"'All  laws  snd  clauses  of  laws  in  conflict  with 
this  act  are  hereby  repealed."  There  is  no 
contention  that  the  Schedule  B  and  Schedule 
C  taxes  of  1897  are  not  substituted  for  the 
Schedule  B  and  Schedule  C  taxes  of  1895; 
the  latter  being  repealed.  The  legislature  of 
1897  further  saw  flt  to  place  the  tax  on 
property  at  46  cents  on  the  $100.  This  is  in 
conflict  with  §  8,  chap.  116,  AcU  1895,  which 
places  the  property  tax  at  48  cents  on 
the  $100,  and  as  completely  repeals  it  as  the 
Schedule  B  and  Schedule  C  of  1897  repeal 
those  of  1895.  There  can  be  no  question  of 
the  power  of  the  legislature  to  fix  Uie  prop- 
erty tax  at  46  cents,  and  the  courts  have  no 
power  to  set  it  aside.  The  Constitution  makes 
the  property  tax  in  no  wise  dependent  upon  the 
poll  tax.  or  upon  anything  else,  and  the  legis- 
lature has  placed  these  two  taxes  in  different 
and  independent  sections  of  the  revenue  act. 
The  power  of  the  legislature  to  levy  the  prop- 
erty tax  has  only  one  limitation  in  the  Consti- 
tution—that it  shall  not  exceed  $2  on  $800 
worth  of  properly.  The  Schedule  B  and 
Schedule  C  taxes  and  the  property  tax  of  1897, 
being  levied  within  the  powers  of  the  legisla- 
ture, are  all  alike  beyond  the  supervision  of 
the  courts,  and  are  the  only  taxes  of  those  kinds 
that  are  valid  and  subsisting;  the  taxes  of  those 
kinds  levied  by  the  previous  legislature  being 
expressly  repealed.  The  only  tax  remaining 
Is  the  capitation  tax.  That,* unlike  the  other 
two,  is  not  left  to  legislative  discretion,  but,  by 
the  express  requirement  of  the  Constitution, 
4s  to  be  measured  by  the  property  tax.  It 
"shall  be  equal  to,"  says  the  Constitution  in 
words  too  plain  to  be  misunderstood,  "the 
lax  on  $800  of  property."  This  provision  was 
inserted  in  the  Constitution  of  1868  as  a  guar- 
anty to  the  property  holders  of  the  state  that 
they  would  not  be  oppressed  by  inordinate 
taxes  laid  by  representatives  elected  by  the 
newly- enfranchised  blacks,  who  had  small 
property  to  be  taxed,  and  whose  representa- 
tives might  otherwise  be  tempted  to  levy  ex- 
cessive taxes  on  property  (Rodman,  J.,  68  N. 
C,  at  page  427);  and.  for  the  nearly  thirty 
years  since  this  breakwater  was  put  into  the 
Constitution,  it  has  never  been  lost  sight  of. 
The  verified  complaint  in  this  action  avers 
that  the  bill,  as  actually  passed  by  both  houses, 
respected  the  constitutional  provision,  and  in 
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fact  placed  the  poll  tax  at  $1.88,  but  that  in 
some  unexplained  manner  section  2  of  the  bill 
as  ratified  had  been  altered  to  read  "$1.^ 
poll  tax."  The  demurrer  admits  the  allega- 
tion to  be  true,  but  we  cannot  consider  it;  for 
the  majority  opinion  in  Carr  v.  Coke,  110  N. 
C.  228,  28  U  K.  A.  787,  has  held  that,  con- 
ceding such  to  be  the  fact,  the  courts  are  bound 
by  the  signatures  of  the  speakers.  We  must 
therefore  take  it  as  beyond  question  that  the 
lefi^islature  passed  the  act  in  the  form  in  which 
it  IS  enrolled  and  printed,— placing  the  prop- 
erty tax  at  46  cents  and  the  poll  tax  at  $1.29. 
Does  that  invalidate  the  property  tax?  There 
is  not  a  word  in  the  Constitution  to  give  ua 
power  so  to  declare.  There  is  not  a  word  in 
that  instrument  making  the  property  tax  de- 
pendent upon  anything  else.  Indeed,  the 
property  and  the  capitation  tax  are  in  different 
sections  of  the  act  as  usual.  Nor  ia  there 
anything  in  the  Constitution  to  restrict  the 
discretion  of  the  legislature  to  fix  the  amount 
of  the  property  tax,  save  that  it  must  not  ex- 
ceed the  limit  of  $2  on  $800  of  property,  and 
that  has  not  been  done.  Whence,  then,  has  the 
court  the  power  to  read  into  the  Constitution 
any  other  control  over  the  property  tax,  or  to 
declare  it  void,  except  as  to  an  excess  aliove 
the  limitation?  As  to  the  poll  tax,  the  Con- 
stitution is  different.  It  says  it  shall  be  equal 
to  the  property  tax  on  $800.  If  it  is  not,  then 
the  capitation  tax  is  unconstitutional,  and  we 
should  so  declare  it.  It  is  surely  illogical, 
when  the  legislature  has  levied  a  property 
tax  clearly  within  its  power,  and  which  is  not 
to  be  measured  by  anything,  to  declare  it  un- 
constitutional because  another  tax  in  another 
clause  of  the  act,  which  must  be  measured  by 
the  property  tax,  does  not  comply  with  the 
standard  marked  out  by  the  Constitution. 
The  Constitution  requires  that  "the  general 
assembly  shall  levy  a  capitation  tax  on  every 
male  inhabitant  over  twenty-one  and  under 
fifty  years  of  age."  This  has  been  done.  It 
further  provides  that  such  capitation  Ux 
"shall  be  eqiial  to  the  tax  on  property  valued 
at  $800."  This  has  not  been  done,  and  as  the 
Constitution  is  the  higher  law.  and  more  pow- 
erful than  a  simple  enactment  of  the  legisla- 
ture, it  is  the  duty  of  the  court  to  see  that  the 
Constitution  is  observed,  and  to  direct  the  au- 
ditor, as  praved,  to  print  in  his  blanks  the 
poll  tax  (which  the  legislature  did  not  fail  to 
levy)  at  a  rate  equal  to  that  which  the  legisla- 
ture has  levied  on  $800  of  property;  for  the 
Constitution — ^greater  than  any  legislative  en- 
actment— has  decreed  that  such  shall  be  the 
case  as  long  as  the  Constitution  itself  exista 
The  courts  cannot  control  the  legislature  in  a 
matter  resting  in  legislative  discretion.  But 
when  that  body  has  no  discretionary  power, 
and  has  fixed  a  standard  by  which  something 
else  must  be  measured,  the  courts  will  reouire 
conformity  to  the  standard.  It  is  a  rule  of 
construction  always  recognized,  fitre^maqU 
talent  guam  pereat.  Applying  that  maxim 
to  this  very  statute,  no  objection  has  been 
urged  as  to  any  part  thereof  except  that  which 
fixes  the  rate  of  taxation.  On  observing  that, 
we  find  that  the  Schedule  B  and  Schedule  0 
taxes  and  the  property  tax  are  unquestion- 
ably valid.  We  find  that  the  legislature  baa 
also  obeyed  the  constitutionaUaandate  by  levr- 
igitizedbyLiOOgie 
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fDg  a  capitation  tax.  But,  as  to  this  latter,  we 
find  that  it  is  defective  in  that  it  does  not 
come  up  to  the  requirement  that  it  "shall  he 
eciual  to  the  property  tax  on  $800."  The 
simple  dutj  asked  of  the  court  is  to  sajto  the 
auditor,  *'Obey  the  Constitution,  and  not  the 
act  of  the  legislature."  While  placing  in 
his  blanks  the  certainly  ralid  property  tax  of 
46  cems,  the  auditoi  should  therefore  be  com- 
manded to  write  in  the  column  for  capitation 
tax  the  $1.88  required  by  the  Constitution,  and 
DOt  the  $1.29  provided  by  legislative  enact- 
ment.— an  enactment  which,  from  comity  to  a 
co-ordinate  department,  we  would  presume  to 
be  due  to  an  inadvertence,  or  the  act  of  some 
subordinate,  even  if  such  fact  did  not  appear 
in  the  complaint  and  was  not  admitted  by  the 
defendant.  The  legislature  of  1897  was  in- 
trusted with  fixing  the  rate  of  taxation.  They 
were  within  their  power  when  they  fixed  the 

f>roperty  tax  at  46  cents,  and  repealed  the  1895 
evy  of  48  cents.  They  were  unmindful  of 
Che  constitutional  restriction,  if  they  intention- 
ally fixed  the  poll  tax  at  $1.29;  and  the  rem- 
edy ia  to  conform  the  rate  of  the  levy  for  poll 
tax  to  $1.88  as  required  by  the  Constitution, 
«nd  not  a  judicial  repeal  of  the  property  tax 
of  1897,  and  a  judicial  re  enactment  of  the 
^*poll  tax  of  $1.29  and  property  tUx  of  48 
cents,"  as  levied  by  the  legislature  of  1895. 
That  levy  was  found  insufficient  in  the  judg- 
ment of  the  legislature  of  1897  who  repealed 
4t  by  express  enactment.  The  courts  have  oo 
power  to  declare  the  property  tax  levy  of  1897 
void,  and  to  revive  that  ox  1895.  The  tax 
leyy  of  1897  was  admitted  on  Uie  argument 
to  be  already  largely  insufficient  to  meet  the 
appropriations  made' for  public  purposes.  We 
judicially  know  the  tax  valuation  of  the  prop- 
erty of  the  state,  and  the  number  of  polls. 
The  loss  of  8  cents  per  $100  on  the  property 
tax  and  9  cents  on  the  poll,  caused  by  a  re- 
Terter  to  the  taxation  of  1895,  wUl  cause  in 
this  year  and  the  next  an  additional  deficit  of 
$150,000,  unless  a  special  session  of  the  gen- 
eral assembly  should  be  called,  at  great  ex- 
pense, to  correct  the  inadvertence  of  some 
clerk.  When  such  consequences  can  be 
averted  by  taking  the  unquestionably  valid  levy 
of  46  cent's  made  on  property  by  the  legislature, 
and  directing  the  auditor  to  observe  the  un- 
mistakable requirements  of  the  Constitution  by 
inserting  under  the  poll  tax  levied  by  the  legis- 
Inture  an  amount  which  ''shall  be  equal  to  the 
property  tax  on  $800,"  it  would  surely  seem 
that  it  should  be  done.  It  is  a  matter  in 
irhich  the  legislature  had  no  discretion.  If 
it  had,  the  court  could  not  control  it.  They 
bad  a  discretion  as  to  the  property  tax,  and 
therefore  the  court  has  no  power  to  set  it 
aside. nor  call  into  being  a  property  tax  enacted 
by  another  legislature,  and  which  this  legis- 
lature has  repealed.  But,  as  to  the  poll  tax, 
when  the  1e^s^ature  fixed  the  property  tax. 
the  Constitution,  more  powerful  than  the  legis- 
lature, fixed  the  poll  tax  at  a  sum  "equal  to 
the  property  tax  on  $800.  The  uncoDstitu- 
tionality  is  not  in  fixing  the  property  tax,  but 
in  the  rate  of  the  poll  tax.  It  is  the  latter. 
DOt  the  former,  which  should  be  disregarded 
and  set  aside.  To  set  aside  the  property  tax 
of  46  cents,  as  to  which  the  legislature  had 
discretionary  power,  and  to  fail  to  make  the 
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poll  tax,  as  to  which  the  legislature  had  no 
discretion,  conform  to  the  Constitution,  is  for 
the  court  to  intervene  where  it  has  no  power, 
and  to  fail  to  do  so  where  it  has;  it  is  to  "do 
those  things  we  ought  not  to  do,  and  to  leave 
undone  those  things  we  ought  to  do."  When 
the  tax  levy  exceeds  $2  on  the  poll,  the  whole 
taxis  not  unconstitutional,  but  only  the  excess 
over  the  limitation.  In  like  manner,  when  the 
equation  is  not  observed  the  power  of  the  court 
is  not  to  set  aside  the  whole  of  the  tax  levy 
nor  the  standard, — ^the  property  tax,— but  to 
observe  the  Constitution,  by  requiring  the  poll 
tax  to  be  entered  on  the  tax  list  at  a  rate  "equal 
to  the  tax  on  $800  of  property."  The  learned 
and  able  counsel  fox  the  defendant  frankly  ad- 
mitted that  if  the  legislature  had  omitted  to 
levy  any  poll  tax,  the  court  could  enforce  the 
constitutional  guaranty  by  a  mandamus  to 
the  auditor,  requiring  him  to  place  on  the  tax 
list  the  poll  tax  "equal  to  the  tax  laid  on 
$800  of  property."  If  this  were  not  so,  the 
constitutional  provision,  instead  of  being  a 
guaranty  to  property  owners, — the  purpose 
for  which  alone  it  was  placed  in  the  organic 
law,— would  be  a  nullity  and  a  delusion.  If 
the  Constitution  had  contained  a  provision, 
"  The  poll  tax  shall  be  $1.88,"  the  court  would 
command  the  auditor  to  put  that  upon  the  tax 
list,  whether  the  legislature  should  repeat  it 
in  the  revenue  act  or  not.  If  the  legislature 
should  venture  to  put  it  in  as  "$1.29  poll  tax," 
this  would  not  repeal  t^e  constitutional  provi- 
sion, nor  would  it  render  yoid  any  other  tax. 
So,  when  the  Constitution  requires  the  legisla- 
ture to  fix  the  property  tax,  which  it  does  at 
46  cents,  then  the  Constitution  w  imtanti  fixes 
the  poll  tax  at  $1.88,  as  imperatively  as  if  that 
sum  were  named  in  the  Constitution.  What 
harm  can  come  from  enforcing  a  constitu- 
tional provision  as  to  a  matter  not  left  to  legis- 
lative power  or  discretion? 

Among  the  manv  cases  recognizing  self- 
executing  constitutional  provisions  may  be 
cited  the  following:  Reynolds  v.  TaylSr,  48 
Ala.  420;  Miller  v.  Marx,  56  Ala.  822;  Wat^ 
ward  Iron  Co.  ▼.  Cabanine,  87  Ala.  828:  Mc- 
Donald V.  Patterson,  54  Cal.  245;  Pe<^e  v. 
Boge,  55  Cal.  612;  Donahue  v.  Graham,  61 
Cal.  276;  Oakland  Paving  Co.  y.  Hilton,  69  Cal. 
479;  8taU  v.  Woodward,  89  Ind.  110,  46  Am. 
Rep.  160;  BiUe  v.  Chicago,  60  III.  86;  PeopU  v. 
Bradley,  60  111.  898;  Pa^e  v.  McRoberU,  63 
III.  88;  Kine  v.  Defenbaugh,  64111.  291;  Mifch- 
eU  V.  lUinoie  dk  8t.  L.  R.  A  Coal  Co.  68  111.  286; 
LawY.  People.  Buck,  87  111.  885;  Cook  County 
V.  Chicago  Indveirial  School,  125  III.  540,  1  L.  . 
R.  A.  487;  Washingtonian  Borne  v.  Chicago, 
157  m.  414,  29  L.  R.  A.  798;  Beard  v.  Bop- 
kinsville,  95  Ky.  289.  28  L.  R.  A.  402; 
ITumai  v.  Owens,  4  Md.  189;  Beecher  v. 
Baldy,  7  Mich.  488;  WiUu  v.  Mabon,  48  Minn. 
140,  16  L.  R.  A.  281  (citing  many  other 
Minnesota  cases);  Oreen  v.  Robinson,  5  How. 
(Miss.)  80;  QlideweU  v.  Bite,  5  How.  (Miss.) 
110;  Brien  v.  Williamson,  7  How.  (Miss.)  14; 
St.  Joseph  Bd.  of  Public  Schools  v.  PatUn,  62 
Mo.  444;  Ex  parte  Snyder,  64  Mo.  58;  Bouse- 
holder  v.  Kansas,  88  Mo.  4»8 ;  State,  Roberts, 
v.  Weston,  4  Neb.  216:  State,  Lincoln,  v.  Bab- 
cork,  19  Neb.  228,  280;  Bass  ▼.  NashviUe, 
Meigs,  421.  38  Am.  Dec.  154;  Terger  v.  Rains, 
4  Humph.  259;  Friedman  Bros.^-^  Mathest  8 
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Heiik.  488;  Johmon  y,  ParkertHmrg,  16  W. 
Va.  402. 87  Am.  Rep.  779:  Blaneftardy.  Ran»aB, 
16  Fed.  Rep.  444;  McElroy  v.  KantaB  City,  31 
Fed.  Rep.  257;  Cooley,  Coost.  Lim.  6th  ed. 
99.  100. 

The  power  to  Issue  a  mandamns  to  the  state 
treasurer  to  execute  an  ordinance  of  the  con- 
YeotioD,  notwithstanding  subsfquent  lensla- 
tion,  was  held  in  J^orthwet^tern  iv.  C.  R.  So.  ▼. 
JenkioH,  65  N.  C.  178.  Mandamus  to  the 
treasurer  to  discharge  a  purely  ministerial 
duty  was  recoflrnized  in  Baleigh  db  A,  Air-Line 
R.  Co.  Y,  Jenkins,  68  N.  C.  502;  and  as  to  the 
^oyemor,  in  Cotten  v.  EUU,  52  N.  C.  545;  and 
as  to  other  officers,  in  Qfanzille  County  Bd,  cf 
Enu.  ▼.  State  Bd,  of  Edu,  106  K  C.  81.— 
though,  of  course,  it  will  not  issue  when  any 
discretion  by  the  officer  is  to  be  exercised. 
Hurton  v.  Fvrman,  116  N.  C.  166;  Boner  v. 
Adama,  66  N.  C.  689;  Brown  v.  Turner,  70  N. 
C.  98.  But  when  the  Constitution  prescribes 
that  the  poll  tax  is  to  be  equal  to  that  levied  on 
$800  of  property,  and  the  latter  is  fixed  by 
the  legislature  at  46  cents,  as  they  had  a 
right  to  do,  then,  by  a  standing  constitutional 
enactment,  which  no  legislature  can  repeal  or 
impair,  the  auditor  should  be  commanded  to 
place  in  the  same  tax  list  <*|1.88  poll  tax." 
This  is  not  a  matter  of  discretion  in  the  auditor, 
nor,  indeed,  with  the  legislature.  The  neglect 
or  inadvertence  of  that  body  will  not  repeal 
this  constitutional  provision,  when  this  would 
not  have  been  accomplished  if  they  had  di- 
rectly so  enacted.  Nor  will  their  neglect,  in 
§  2  of  the  act,  to  provide  the  proper  rate  of 
poll  tax,  invalidate  the  property  tax  properly, 
correctly,  and  legally  levied  in  §  8.  It  is  a  far 
greater  exercise  of  power  by  the  court,  and  a 
far  greater  interference  with  the  lenrislative  au- 
thority, to  declare  void  the  property  tax  which 
has  been  fixed  wJthin  the  undeniable  limits  of 
legislative  power,  and  to  declare  in  force  a 
property  tax  of  a  previouf  legislature,  which 
has  been  repealed,  than,  respecting  these  dis- 
cretionary exercises  of  legislative  power,  merely 
to  require  the  poll  tax,  as  to  which  the  legisla- 
ture can  exercise  no  discretion,  to  conform  to 
the  Constitution.  Besides,  if  the  court  can 
assume  the  power  to  set  aside  the  property  tax, 
it  must  do  the  same  as  to  Schedules  B  and  C; 
for  the  legislature  is  presumed  to  exercise  the 
power  of  taxation  to  provide  for  the  legitimate 
needs  of  the  stale  government,  and  it  has  fixed 
those  schedules  with  knowledge  that  the  prop- 
ertv  tax  is  46  cents.  If  the  property  tax  is 
reduced  to  48  cents  contrary  to  legislative  en- 
actment, then  Schedules  B  and  C  should  have 
been  hicrher.  To  judiciallv  re-enact  the  tax 
laws  of  1896  is  to  re  establish  a  taxation  which 
the  legislative  department  has  changed  because 
unsatisfactory  and  insufficient,  and  has  ex- 
pressly repealed.  Nor  can  the  court  direct 
how  the  treasurer  shall  prorate  the  fund.  The 
legislature  alone  has  power  to  direct  the  dis- 
bursement and  application  of  funds.  There 
are  many  instances  in  which  the  courts  have 
required  a  levy  of  taxes  which  had  been  omit- 
ted by  the  legislature,  and  even  where  the 
legislature  had  passed  an  act,  against  their 
power,  forbidding  it  1  Hare,  Const.  Law, 
647,  and  numerous  cases  there  cited;  Cooley. 
Taxn.  788,  785;  High.  Extr.  Legal  Rem. 
P  124a.  The  power  to  grant  a  mandamus  to  the 
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auditor  to  place  a  tax  charge  on  the  lists  sent 
out  by  him  was  tacitly  admitted,  though  not 
expressly  decided,  in  Bdmont  v.  Reilly,  71  N. 
C.  260.  The  court  recognized  the  cause  of 
action  by  not  dismissing  the  proceeding,  which 
the  -many  eminent  counsel  appearinfi:  for  the 
defendant  would  surely  have  moved  for  if 
there  had  been  the  least  doubt  on  the  subject 
The  judge  below  correctly  held  that  the  man- 
damus should  issue  as  prayed  for. 

Douflas,  J.,  dissenting: 

There  seems  to  be  no  question  that  man- 
damus is  the  proper  proceeding  in  this  matter, 
and  that  this  court  has  full  jurisdiction  of  al! 
the  questions  involved.  The  revenue  act  of 
1897  provides  in  §  2  that  "on  each  taxable  poll 
or  male  between  the  ages  of  twenty-one  and 
fifty  years,  except  the  poor  and  infirm  whom 
the  county  commissioners  may  declare  and  re- 
cord fit  subjects  for  exemption,  there  shall  be 
annually  levied  and  collected  a  tax  of  $1.29 

.  .  .  ;"  and  in  §  8  that  'Hhere  shall  be 
levied  and  collected  annually  an  ad  valorem 
tax  of  21f  cents  for  state  purposes,  8^  cents  for 
pensions,  20  cents  for  public  schools,  making 
46  cents  on  every  $100  value  of  real  and  per- 
sonal property  in  this  state.  ..."  The 
Constitution  provides  in  g  1,  art.  5.  that  "the 
general  assembly  shall  levy  a  capitation  tax  on 
every  male  inhabitant  in  the  state  over  twenty- 
one  and  under  fifty  years  of  age,  which  shall 
be  equal  on  each  to  the  tax  on  property  val- 
ued at  $800  in  cash,  .  .  .  and  the  state 
and  county  capitation  tax  combined  shall  never 
exceed  $2  on  the  head."  It  is  evident  that  this 
section  creates  two  standards,— one  of  limita- 
tion and  the  other  of  equation.  As  the  poll 
tax  is  the  only  one  having  any  limitation  af- 
filxed  to  it,  it  is  of  necessity  the  standard  of 
limitation;  and,  as  it  must  be  equal  to  the  ad 
valorem  tax  on  $800  of  property,  it  is  meas- 
ured by  the  latter,  which,  of  equal  necessity^ 
becomes  the  constitutional  standard  of  equa- 
tion. These  conclusions  seem  to  me  in  entire 
harmony  with  the  principles  laid  down  in  Uni- 
versity R,  Co,  V.  Bolden,  68  N.  C.  410.— a  lead- 
ing case,  remarkable  not  only  from  the  full 
and  able  discussion  of  all  the  principles  in- 
volved, but  from  the  further  fact  that  all  the 
five  judges  filed  separate  opinions,  In  which, 
apparently,  not  a  single  proposition  received 
the  full  concurrence  of  the  entire  court.  The 
expression  of  Judge  Pearson  that  "the  tax  on 
the  poll  is  the  standard"  occurs  immediately 
after  a  discussion  of  the  limitation,  and  should 
be  construed  in  connection  therewith.  From 
this  case,  as  well  as  all  the  other  authorities, 
it  is  evident  that  the  standard  of  equation  must 
be  strictly  nuiintained  until  the  limitation  of 
$2  upon  the  poll  shall  have  been  reached,  and 
that  thereafter  any  extraordinary  taxation  for 
state  and  county  purposes  must  be  levied  upon 
property  alone.  In  the  case  at  bar  the  limita- 
tion has  not  been  reached,  but  it  is  admitted 
that  the  equation  has  not  been  preserved .  The 
ad  valorem  tax  levied  on  property  is  46  cenis 
on  each  $100.  while  the  capitation  or  poll  tax  is 
only  $1.29,  instead  of  $1.88.  as  required  by  the 
constitutional  equation.  We  are  therefore 
brought  to  the  vital  question  as  to  what  were  the 
meaning  and  intent  of  the  legislature,  as  the 
legislative  intent  is  the  basis  of  the  construction 
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of  all  statutes.  It  is  apparent  that  the  general  1 
sseembly  intended  to  put  the  property  tax  at  46 
cents,  as  this  amount  is  not  only  expressly  stated 
in  the  act,  but  is  also  the  correct  sum  of  the  dif- 
ferent amounts  specifically  set  forth  in  the  act 
for  the  purposes  therein  expressed.  There  is 
no  practical  possibility  of  mistake  or  clerical 
error  where  the  sum  of  three  specified  amounts 
Is  set  out  with  mathematical  correctness. 
Having  thus  arrived  at  the  evident  legislative 
Intent  as  to  the  standard  of  equation,  we  are 
•called  upon  to  construe  the  same  intent  as  to 
the  capiiation  tax.  While  there  seems  to  be  a 
t4»chnical  distinction  between  the  terms  "inter- 
pretation" and  '^construction/' the  latter  being 
perhaps  the  more  comprehensive,  they  are  so 
alike  in  their  practical  results,  and  are  used  so 
Interchangeably,  as  to  have  become  almost 
synonymous. 

I  must  respeotf ully  dissent  from  the  opinion 
of  the  court  where  ft  a«ys:  "There  is  there- 
fore no  room  for  inquiring  into  the  intention 
of  the  lawmakers.  It  cannot  be  said  that  where 
they  wrote  '$1.29*  they  meant  '$1.38.'  It  must 
be  presumed  that  they  knew  what  they  were  do- 
ing, and  that  they  meant  to  do  what  they  did." 
If  this  be  true,  then  ihey  simply  meant  to  vio- 
late the  Constitution.  Surelv  there  must  be 
"'room  for  inquiry  into  the  intention  of  the 
lawmakers"  when  the  literal  meaning  of  the 
act  is  utterly  inconsistent  with  any  lawful  in- 
tention. It  is  undoubtedly  the  legal  presump- 
tion that  the  lawmakers  knew  the  organic  law, 
but  it  is  equally  the  presumption  that  they  do 
^ot  intend  to  exceed  their  powers.  Black, 
Interpretation  of  Laws,  §  42;  Endlich,  Inter- 
pretation of  Statutes,  §  178:  Sutherland.  Stat. 
ConstT.  §  881.  The  Constitution  is  binding 
equally  upon  every  citizen  of  the  state,  no  mat- 
ter how  lowly  his  condition  or  exalted  his  posi- 
tion; and  we  cannot  for  a  moment  presume 
that  any  legislator  would,  for  personal  or  polit- 
ical considerations,  knowingly  do  or  permit 
any  act  in  violation  of  that  sacred  instrument, 
which  he  had  solemnly  sworn  to  support. 
This  criticism  is  not  captions,  as  it  is  the  very 
essence  of  this  opinion  that  an  unconstitutional 
intent  cannot  be  imputed  to  the  legislature.  I 
am  not  disposed  to  question  the  first  rule  laid 
down  by  Vattel,  and  so  universally  approved, 
that  "it  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation;"  but  his  fifteenth 
and  sixteenth  rules  of  construction  have  been 
equally  approved,  which  ere  as  follows:  "(15) 
Bvery  interpretation  that  leads  to  an  absurdity 
ought  to  be  rejected.  (16)  The  interpretation 
which  renders  a  treaty  or  statute  null  and  void 
cannot  be  admitted.  It  is  an  absurdity  to  sup- 
pose that,  after  it  is  reduced  to  terms,  it  means 
oothing."  See  also  Endlich,  Interpretation  of 
Statutes.  S  2b4;  Bisck,  Interpretation  of  Laws, 
^  4ft;  OaU  v.  Fir9t  Nat,  Bank,  100  U.  S.  289. 
25  L.  f  d.  580.  The  rule  that  a  statute  should 
be  construed  vt  magis  taU»it  quam  pereat, — 
that  it  shall  prevail  rather  than  fail,— has  be- 
come axiomatic,  and  needs  no  citations  from 
the  lou^  line  of  authorities.  As  it  is  evident 
that  a  literal  interpretation  of  the  words  of  the 
atatute  will  lead  inevitably  to  a  nnllidcation  of 
its  most  important  provisions,  and  the  stultifi- 
cation of  its  makers,  we  must  look  to  other 
rules  of  construction.  Blackstone  tersely  ss}  s 
that,  to  iaterpr^  a  law,  we  must  inquire  af  t*r 
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the  will  or  intention  of  the  maker,  which  is 
collected  from  the  words,  the  context,  the  sub- 
ject-matter, the  effects  and  consequences,  or 
the  spirit  and  reason,  of  the  law.  This  rule, 
with  more  or  less  of  amplification,  is  practically 
of  universal  acceptance.  Let  us  apply  it  to 
the  statute  under  construction.  We  have  seen 
that  the  words  cannot  be  strictly  followed. 
From  the  context  we  see  that  it  was  the  un- 
questionable intention  of  the  legislature  to  put 
the  ad  valorem  tax  on  property  at  46  cents,  and 
therefore  its  only  possible  legal  intent  must 
have  been  to  place  the  capitation  tax  at  three 
times  that  amount,  which  is  $1.88.  This 
amount  alone  will  meet  the  constitutional  equa- 
tion, and  exactly  corresponds  with  the  specific 
levies  in  the  act  itself.  The  subject-matter  of 
the  act  is  taxation  by  which  to  raise  sufficient 
revenue  for  the  expenses  of  the  state.  All  rev- 
enue acts  are  in  pari  materia  with  the  appro- 
priation acts,  as  the  one  is  necessarily  depend- 
'ent  upon  the  other.  In  the  absence  of  an  ac- 
cumulated surplus,  of  which  there  is  no  sugges- 
tion, the  stale  cannot  par  out  what  it  does  not 
collect.  As  we  know  that  the  appropriationa 
have  been  largely  increased,  we  must  pre- 
sume a  legislative  intent  to  give  legal  effect  to 
its  increased  levies,  which  can  be  done  only 
by  making  the  capitation  tax  $1.88.  The  ef- 
fects and  consequences  of  the  construction 
placed  upon  this  act  by  the  court  will  be  of  the 
gravest  nature.  The  loss  to  the  state  will  be 
over  $75,000  a  year,  the  greater  part  of  which 
will  fall  upon  the  common  schools,  the  higher 
institutions  of  learning,  and  the  asylums.  The 
treasurer,  in  the  face  of  a  bankrupt  treasury, 
will  be  compelled  to  refuse  payment  of  appro- 
priations lawfully  made  by  the  general  assem- 
bly, and  essential  to  the  welfare  of  the  state. 

We  finally  come  to  the  reason  and  spirit  of 
the  kiw.  This  is  what  is  known  as  the  ''Rev- 
enue Act,*'  passed  in  accordance  with  the  fixed 
custom  of  our  biennial  legislative  sessions,  and 
was  intended  to  raise,  by  proper  methods  of 
taxation,  revenue  sufficient  for  the  purposes 
of  the  state,  and  to  readjust  the  taxes  in  ac- 
cordance with  the  increased  appropriations  and 
reassessment  of  taxable  property.  As  it  is  en- 
tirely for  public  purposes,  and  of  the  highest 
public  importance,  it  is  more  reasonable  to 
suppose  that  the  legislators  intended  to  effectu- 
ate its  provisions  by  fixing  the  capitation  tax 
at  the  constitutional  ratio  of  $1.88,  rather  than 
to  place  upon  the  statute  books  a  law  fatally 
defective  in  its  essential  features,  which  would 
accotnplish  no  practical  purpose  save  to  remain 
as  a  monument  to  their  incapacity  or  bad  faith. 
It  is  certainly  not  within  the  spirit  of  the  law 
that  its  construction  should  be  simply  its  nul- 
lification. And  why  is  it  unreasonable  to  say 
that  $1.29  is  a  merely  clerical  error,  and  was 
intended  for  $1.88,  as  is  alleged  in  the  com- 
plaint and  admitted  by  the  demurrer?  Suck 
a  correction,  for  which  we  have  ample  prece- 
dent, would  preserve  the  inteferity  of  the 
law,  and  violate  no  constitutional  or  statutory 
provision.  ^'Exceptional  or  presumptive  con- 
struction," resorted  to  for  the  purpose  of  ef- 
fectuating the  legislative  will,  permits  the  in- 
terpolation, elimination,  modification,  and 
tianaposition  of  words,  dates,  and  figur^a, 
when  Justified  by  dear  implication.  Endlich, 
Interpretation  of  Statutes,  gg  2&&;804;  Black, 
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iDterprefntlon  of  Laws,  §§  87-54;  Sedgw. 
8tat.  &  CoDst.  Law,  p.  298;  Sutherland.  Stat. 
CoDStr.  g^  222,  228, 280.  A  few  examples  will 
suffice:  Where  a  statute  provided  for  an  in- 
dictment *'on  conviction"  of  bribery,  the  words 
"on  conviction"  were  eliminated.  United 
States  V.  Stern,  5  Blatchf.  512.  In  a  statute 
intended  to  confer  jurisdiction,  the  word  "not," 
which,  if  retained,  would  have  rendered  the 
act  meaningless,  was  eliminated.  Chapman  v. 
State,  16  Tex.  App.  76.  Where  an  amendatory 
act  referred  to  the  date,  title,  and  subject-mat- 
ter of  a  former  act,  the  erroneous  date  and  title 
were  held  immaterial.  Madison,  W,  A  M,  PL 
lioad  Co.  V.  Reynolds,  8  Wis.  287.  ''An  act 
passed  in  1889,  chap.  205,"  was  held  to  mean 
the  act  of  1838.  Fue  v.  BetzeU,  16  Md.  539. 
The  "act  of  17  March,  1886,"  was  held  to  mean 
June  16,  1886.  Bradbury  v.  Wagenhorst,  64 
Pa.  180.  An  amendment  referring  in  terms  to 
g  298  of  an  earlier  act  was  construed  as  re- 
ferring to  §  296;  the  alternative  of  such  a  con- 
struction being  the  nullification  of  the  amend- 
ment. People  V.  King,  28  Cal.  265.  '*And" 
is  constru^  to  mean  "or,"  and  vice  versa,  in 
Dumberless  cases.  The  plural  was  taken  for 
the  singular:  the  word  "venue"  for  "venire;" 
"Dunnes  Mills"  for  "Dennis  Mills;"  "south"  for 
"north;"  "final  judgments"  for  "penal  judg- 
ments;" "ad  respondendum"  for  "ad  satisfaci- 
endum;" "1st  Monday  in  July"  for  "Isiday  of 
July:"  '•4th  Monday*^  for  "5th  Monday."  etc. 
Endlich.Interpretation  of  Statutes,^  819:Black, 
Lilerpretation  of  Laws,|§  87,  89, 40.  48;28  Am. 
&  Eng.  Enc.  Law,  p.  421.  In  Bird  v.  Kentan 
County  Comrs,  95  Ey.  195.  an  act  requiring  that 
the  "width"  of  the  macadam  on  a  turnpike 
should  not  be  less  than  8  inches  nor  more  than  15 
inches  was  held  to  apply  to  the  depth,  and  not 
to  the  width,  of  the  macadam.  Where  a  pen- 
alty was  fixed  at  "not  less  than  one  nor  more 
than  three  hundred  dollars,"  the  word  "hun- 
dred" was  interpolated  by  construction,  so  as 
to  make  the  minimum  penalty  $100.  Worth  v. 
Peck,  7  Pa.  268.  If  the  supreme  court  of 
Pennsylvania  could  raise  the  expressed  amount 
in  a  statute  (99,  why  cannot  we  raise  9  cents 
to  maintain  the  equation  and  save  the  statute? 
Such  was  the  controlling  construction  adopted 
by  the  Supreme  Court  of  the  United  States  in 
construing  the  so-called  "Alien  Contract  La- 
bor Law"  {Church  of  Holy  Trinity  v.  United 
States,  148  U,  S.  457,  86  L.  ed.  227),  in  which 
the  court  says:  "It  is  a  familiar  rule  that  a 
thing  may  be  wiihin  the  letter  of  the  statute, 
and  yet  not  within  the  statute,  because  not 
within  its  spirit  nor  within  the  intention  of  its 


makers."  It  should  be  remembered  that  the 
oft-quoted  decision  of  Lord  Tenterden  in  Ring 
Y.  Barham,  8  Barn.  &  C.  99,  has  no  applica- 
tion to  this  case.  As  England  has  no  written> 
Constitution,  so  the  ordinary  English  statute 
can  have  no  constitutional  construction.  Witb 
us,  the  maxim,  Ita  lexscripta  est,  applies  rather 
to  the  Constitution  than  to  the  statute,  as  the 
former  is  the  superior  and  controlling  instru- 
ment In  Union  Bank  v.  Oxford  Comrs.  119 
N.  C.  214,  84  L.  R.  A.  487,  this  court,  distin- 
guishing Carr  v.  Coke,  says:  "This  case  baa- 
no  analogy  to  Carr  v.  Coke,  116  N.  C.  228,  88 
L.  R.  A.  787.  That  merely  holds  that,  where 
an  act  is  certified  to  by  the  speakers  as  having' 
been  ratified,  it  is  conclusive  of  the  fact  that 
it  was  read  three  several  times  in  each  house 
and  ratified.  Const  art.  2,  §  28.  And  so  it 
is  here;  the  certificate  of  the  speakers  is  con- 
clusive that  l^is  act  passed  three  several  read- 
ings in  each  house  and  was  ratified.  It  doea 
not  certify  that  this  act  was  read  three  several 
days  in  each  house,  and  that  the  yeas  and  naya 
were  entered  on  the  journals.  The  journals 
were  in  evidence,  and  showed  affirmatively  the 
contrary." 

I  am  clearly  of  the  opinion  that  the  legisla- 
ture intended  to  fix  the  capitation  tax  at  $1.38. 
as  alleged  and  admitted  in  the  pleadinga,  that 
it  so  appears  from  the  entire  act  itself,  and 
that  it  should  be  so  construed  by  this  court 
I  will  dte  onlv  three  more  authorities  which 
seem  peculiarly  fitting  to  this  case:  Coke  laya 
down  the  maxim.  Lex  semper  intendii  quod 
convenit  rationi,  Lieber,  in  his  work  on  Her- 
meneutics,  says:  "There  can  be  no  sound  in- 
terpretation without  good  faith  and  common 
sense."  P.  109.  In  Graham  v.  Charlotte  db 
S.  C  JR.  Co.  64  N.  C.  681,  Pearson.  Ch.  J., 
speaking  for  the  court,  says:  "This  resume  ia. 
made  in  order  to  show  that  the  word  'venire' 
in  the  Acts  of  1868-69,  chap.  257.  ia  used  in 
the  sense  of  'place  of  trial,'  adopting  the  idea 
of  the  Code  of  Civil  Procedure.  The  word  la 
inartiflcially  used,  and  the -draftsman,  was  not 
an  expert  in  technical  terms,  but  it  is  the  only 
construction  by  which  to  make  any  sense  of 
it,  and  the  court  must  adopt  it"  Upon  these- 
eminent  authorities,  and  my  own  clear  con- 
viction, I  am  forced  to  respectfully  dissent 
from  the  opinion  of  the  court,  and  adopt  the> 
only  construction  which  in  my  opinion  ia  not 
only  consistent  with  the  Constitution  of  our 
state,  but  equally  so  with  the  spirit  of  her 
laws,  the  honor  of  her  legislators,  and  the  wel- 
fare of  her  people.  I  think  the  judgment, 
should  be  affirmed. 


OREGON  SUPREME  COURT. 


Donny  FALCONIO,  Betept.^ 

V, 

E.  S.  LARSEN,  Appt. 
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1«   The  preference  of  claims  fbr  wa^St 

-given  by  act  February  20, 1891,  in  case  of  aa  aa- 


giipiment  for  creditors,  is  an  fDoident  of  the  debt 
or  claim  for  waeres  which  is  assigDable  therewith 
so  as  to  entitle  the  aaslgDee  to  the  benefit  thereof, 
and  he  may  prosecute  the  claim  In  hip  own  name. 

8.  The  fkct  that  the  claim  Is  aesifirned 
for  collection  does  not  destroy  its  validity 
nor  deter  the  holder  from  suing  in  his  own  name. 

8«   Settlement  oat  of  court  alter   aa> 


NoTC— On  the  question.  Who  are  laborers  or  em- 1  their  wages?  see  note  to  Tod  v.  Kentucky  Union  B^ 


ployees  within  statutes   giving  a  preference  to  I  Co.  (C.  C.  App.  6th  C.)  18  L.  B.  A«^OS.  t 
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1897. 


Faloosio  v.  Laksbn. 


Vi^ 


aetton  Is  broa^^hit  tf  mftde  without  tba 
knowledge  or  consent  ot  the  ftttomey  for  the 
plaintiff.  Is  to  be  viewed  wtth  susploion,  espeoi- 
•lly  if  the  defendant  knew  of  a  contract  glvtnff 
the  attorneFSupervisoiy  control  orer  the  distrl^ 
bution  of  the  collection. 

(May  1,1807.) 

APPEAL  by  defeodaot  from  a  Judgment 
of  the  Circuit  Court  for  Multnomah  County 
In  favor  of  plaintiff  in  an  action  brought  to 
establish  the  preference  of  claims  for  laborers' 
wages  upon  the  assets  of  defendant,  an  insolv- 
ent debtor.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  S.  Perry,  with  Jfestrs. 
Milton  W.  Smith  and  W.  W.  Thmyer, 
for  appellant: 

The  act  of  1891  is  to  be  construed  strictly; 
no  one  comes  within  its  terms  unless  the  stat- 
ute puts  him  there,  expressly  or  by  necessary 
implication. 

Johnson  v.  BarrOU,  27  Or.  251. 

And  to  get  such  a  lien,  he  must  comply  sub- 
stantially with  all  essential  statutory  provi- 
aions. 

Wiaiamtv.  Toledo  Goal  Co.  25  Or.  426. 

The  lien  is  strictly  personal  to  the  class  of 
persons  Indicated,  and,  in  the  absence  of  a 
alatute  to  that  effect,  cannot  be  asslgned/eitbcr 
as  to  the  right  to  claim  and  perfect  it,  or  as  to 
the  right  to  enforce  it. 

Caldteelt  v.  Lawrence,  10  Wis.  881,  Brown 
▼.  Smith,  55  Iowa,  81;  Dano  y.  M,  0.  d  B.  R. 
R.  Co.  27  Ark.  564:  Cairo  d  V.  B.  Co.  v.  Faek- 
neff,  78  111.  116;  Peanoni  v.  Tincker,  86  Me. 
884;  BoberU  v.  FowUr,  4  Abb.  Pr.  268; 
FiUgerald  v.  PirH  Pteeify.  Ohvreh,  1  Mich.N.P. 
248;  Bifrton  Y.Bparkman,  2  Wash.  165;  Lehigh 
CdaldNav.  Co.  v.  Central  B.  Cb.  2QN.  J.  £q. 
253. 

If  the  benefits  of  the  privilege  aie  assignable, 
they  cannot  be  assigned  until  the  right  to  the 
preference  has  been  ascertained  and  fixed  defi- 
nitely and  with  certainty,  and  so  ascertained 
and  fixed  by  the  personal  acts  of  the  laborer 
himself. 

Brawn  v.  Harper, 4 Or.  88;  MiUev.  LaVeme 
Land  Co.  97  Cat.  254;  MeCreay.  Johneon,  104 
Cal.  224;  Caeey  v.Anlt,  4  Wash.  167;  Goodman 
▼.  Pence,  21  Keb.  459;  Noll  v.  KenneaUy,  87 
Neb.  879;  Tewkebury  v.  Broneon,  48  Wis.  581. 

The  privilege  given  by  the  act  of  1891  is  not 
consummated,  where  it  is  contested,  until  it  is 
established  by  Judgment. 

Or.  Laws  1891.  pp.  82,  88,  $$  1,  2. 

Where  there  is  a  statute  upon  the  subject 
the  attorney  has  such  lien  only  as  the  statute 
gives  him,  and  it  can  be  enforced  only  In  the 
manner  provided  for  by  that  statute. 

Alderman  v.  Ifelmm,  111  Ind.  255. 

PlaintiiTs  counsel  could  get  no  lien  until 
Judgment  and  notice,  because  prior  to  that 
time  the  debt  of  defendant  to  plain tifF  was  not 
'* money  in  the  hands  of  the  adverse  party" 
within  the  meaning  of  1  Hill's  Anno.  Laws 
(Or.)p.689,§144.T8. 

Be  Seoggin,  5  8awy.  549. 

Where  there  is  no  statute  to  the  contrary 
eifect  and  no  competent  notice  to  defendant 
of  the  fact  that  plaintiff's  counsel  claim  a  lien, 
the  parties  nuiy  settle  the  controvert  between 
themselves. 
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Moselp  V.  Jamison,  71  Miss.  456;  Sheedy  v. 
McMvrtry,  44  Neb.  499;  Wright  v.  Wright,  70 
N.  T.  96;  Mercer  v.  Oratee,  L.  R.  7  Q.  B.  499. 

Such  a  settlement  Is  not  "to  be  viewed  with 
suspicion,"  as  charged  by  the  trial  court:  and 
the  burden  of  proof  upon  the  point  of  fraud  in 
the  transaction  and  notice  is  upon  the  person 
attacking  the  settlement. 

Simmone  ▼.  Almy,  108  Mass.  88;  Clark  v. 
Smitlt,  6  Mann.  &  G.  105;  Parker  y.  BUghton, 
82  Mich.  266;  Hvtchineon  v.  Pettee,  18  Vt.  614. 

The  plaintiff  is  not  the  real  party  in  interest, 
within  the  meaning  of  1  Hill's  Anno.  Lawa 
(Or.)  p.  148,  g  27,  and  the  action  should  be 
dismissed. 

Ebagland  y.Van  Etten,2!i'Seh.  681;  Crimea 
V.  Cannell,  28  Neb.  187;  Abrame  v.  Cureton, 
74  N.  C.  528;  BoStwick  v.  Bryant,  118  Ind.  448; 
Rock  County  Nat.  Bank  v.  HolUeter,  21  Minn. 
885;  ledin  v.  Bowlandn,  30  Hun.  488. 

Meaets.  M«  J,  MaeMahon  and  Allen  R» 
Jojr  for  respondent. 

Wolvertoo,  J.,  delivered  the  opinion  of 
the  court: 

The  purpose  < ..'  this  action  is  to  establish  9& 
different  and  distinct  claims,  ranging  in  amount 
from  $1.25  to  $100,  preferred  by  certain  labor- 
ers and  employees,  against  the  estate  of  E.  S. 
Larsen,  an  insolvent  debtor,  for  labor  and 
services  rendered  the  said  Larsen  within  ninety 
days 'prior  to  the  date  of  his  assignment  for  the 
benefit  of  his  creditors,  and  is  prosecuted  under 
the  provisions  of  an  act  entitled  '*An  Act  to- 
Protect  Employees  and  Laborers  in  Their 
Claims  for  Wages,"  approved  February  20, 
1891.  Larsen  was  a  contractor  for  the  con- 
struction of  a  ditch  for  irrigating  purposes  iik 
Wasco  county,  and  the  claimants  were  labor- 
ers, and  in  that  capacity  performed  work, 
labor,  and  services  thereon  at  his  special  in- 
stance and  request.  Each  of  them  made  a 
statement  of  his  claim  under  oath,  in  all  re- 
spects as  required  by  the  statute,  and  presented 
the  same  to  the  aangnee  within  thirty  days 
after  the  assignment.  Some  twenty  days  later, 
Larsen  filed  exceptions  thereto,  and  thereafter 
they  were  all  assigned  by  the  claimants  to 
Donny  Falconio,  who  brings  this  action,  set- 
ting forth  in  his  complaint  as  manj  different 
causes  of  action  as  there  were  original  claim- 
ants. It  is  alleged  that  each  of  said  claims  was 
assigned  for  collection,  and  that  the  amount 
collected  is  to  be  paid  to  the  respective  claim- 
ants. 

The  principal  question  suggested  by  the  con- 
troversy is  touching  the  assignability  of  claime 
of  laborers,  the  preferment  of  which  the  enact- 
ment is  designea  to  promote.  No  contention 
is  made  but  that  the  claimants  might  each  for 
himself  have  prosecuted  an  action  in  his  own 
name  of  the  nature  here  adopted  to  establish 
bis  individual  claim;  but  it  is  insisted  that  the 
preference  which  the  law  raises  is  a  privilege  ' 
strictly  personal  to  the  claimant,  and  one 
which  he  alone  can  exercise;  that  the  mode  or 
process  by  means  of  which  he  may  avail  him- 
self of  the  privilege  is  specifically  pointed  out 
by  statute,  and.  being  a  procedure  unknown  to 
the  common  law,  it  should  be  strictly  followed 
in  the  establishment  of  the  preferential  right, 
and,  until  fully  perfected,  it  is  not  in  any  event 
assignable.  The  statute,  in  so  T 
igitized  by' 


^5 


OicAQoa  buriiMits  Coubt. 


May, 


«erDg  the  caie  at  bar,  Is  in  effect  at  follows: 
Tbat  hereafter,  wbenever  any  astiigDmeDt  for 
the  benefit  of  creditors  shall  be  made,  the  debts 
owing  to  laborers  or  employees,  which  have 
accrued  by  reason  of  their  labor  or  employ- 
ment, to  an  amount  not  exceeding  $100  to  each 
employee  tor  work  and  labor  performed  wiibin 
ninety  days  next  preceding  tbe  assignment, 
4iball  be  considered  and  treated  as  preferred 
«icbts,  and  such  laborers  and  employees  shall 
be  preferred  creditors,  and  shall  drst  be  paid 
in  full;  but,  if  there  be  not  sufficient  to  pay 
them  in  full,  then  the  same  shall  be  paid  to 
them  pro  rata  after  paying  costs.  Any  such 
laborer  or  employee  desiring  to  enforce  his 
claim  for  wages  under  ^g  1,  2,  and  8  of  this 
act,  shall  present  a  statement  under  oath,  show- 
ing the  amount  due  after  allowing  all  just 
credits  and  set-offs,  the  kind  of  work  for  which 
said  wages  are  due,  and  when  performed,  to 
tUe  aftf ignee,  within  thirty  days  after  the  prop- 
yl ty  shall  have  been  placed  in  the  hands  of 
«uch  assignee.  (The  form  of  the  statement  is 
giyen,  and  runs  in  the  first  person.)  And 
thereupon  he  shall  serye  upon  the  debtor,  or 
upon  his  assignee  where  personal  service  can- 
not be  had,  a  copy  of  such  cUim.  and  there- 
after it  shall  be  the  duty  of  the  assignee  to  re- 
port the  amount  of  such  claim  or  claims  to  the 
•court  having  Jurisdiction,  together  with  a 
statement  of  all  costs  occasioned  by  the  assign- 
ment; and  such  court  shall  order  said  claims 
to  be  paid  after  payment  of  costs  and  expenses 
•of  the  assignment,  out  of  the  proceeds  or  sales 
of  the  property  assigned;  provided  that  any 
person  Interested  may  contest  such  claim  or 
olaims,  or  any  part  thereof,  by  filing  in  said 
•court  exceptions  thereto,  supported  by  affl- 
-davit;  and  thereupon  the  claimant  shall  be  re- 
quired to  establish  his  or  her  claim  by  Judg- 
ment in  such  court  before  any  part  thereof 
«hall  be  paid.  When  any  claim  is  excepted  to, 
the  person  desiring  to  establish  the  same  shall 
file  in  said  court  his  verified  complaint  as  in  an 
■action  at  law,  and  serve  the  same  upon  the 
person  excepting  and  the  principal  debtor,  and 
thereafter  the  cause  shall  proceed  to  final  Judg- 
ment between  said  parties  as  an  action  at  law. 
Section  2  provides  for  the  adjustment  of  costs 
4ind  attorney's  fees,  and  g  8  that  the  assignee 
shall  not  he  discharged  until  every  claimant 
presenting  his  or  her  claim  under  the  provi- 
sions of  the  act  shall  have  been  paid  iu  full  or 
pro  rata,  or  shall  have  consented  to  the  dis- 
-charge. 

The  act  creates  a  new  right,  and  prescribes 
a  remedy  for  its  enforcement.  In  so  far  as  it 
imposes  a  burden  upon  specific  property,  it 
abould  be  strictly  construed;  but.  where  the 
right  is  clearlv  given,  the  interpretation  should 
be  such  as  will  promote,  rather  than  impede  or 
•  destroy,  the  remedy,  so  as  to  meet,  if  reasona- 
bly within  the  teims  of  the  statute,  the  exi- 
gencies which  impelled  the  enactment.  In 
other  words,  a  remedy  is  the  concomitant  of  a 
right:  and,  where  a  new  right  is  established, 
its  usefulness  depends  upon  the  means  of  its 
•enforcement,  so  that,  when  the  legislature  at- 
tempts to  prescribe  a  remedy,  it  will  be  pre- 
sumed that  it  intended  to  adopt  such  a  one  as 
will  effectuate  the  purpose,  and  the  interpreta- 
tion of  the  remedisi  enactment  will  be  such  as 
to  promote  the  intendment  as  futly  as  the  Ian- 
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guage  employed  will  admit.  The  undoubted 
purpose  of  the  act  was  to  constitute  the  laborer 
or  employee  a  preferred  creditor,  as  it  pertains 
to  the  property  of  his  employer  seized  upon  by 
any  process,  or  passing  to  a  receiver  or  assignee. 
Under  all  the  conditions  enumerated  the  prop- 
erty is  placed  in  euHodia  legU^  and  thereafter 
it  is  administered  in  pursuance  of  law;  and  the 
act  in  question  imposes  an  additional  burden 
upon  it.  and  subjects  it.  first,  after  the  payment 
of  certain  oosu,  lo  the  payment  of  the  labor 
claims  designated.  The  enactment  does  not 
create  a  lien,  but  invests  the  laborer  or  em- 
ployee with  all  the  rights  and  privileges  inci- 
dent to  the  relation  of  preferred  creditor,  and 
directs  the  order  of  his  payment  out  of  a  fund 
which  is  already  in  the  custody  of  the  law,  for 
the  purpose  of  administration,  in  subordination 
to  its  rules,  and.  regulations.  -  The*  set  decla  res 
that  hereafter,  when  the  property  of  any  per- 
son shall  be  seized,  etc. ,  such  laborers  or  em- 
ployees * 'shall  be  preferred  creditors,  and  shall 
first  be  paid."  Acts  1891,  p.  81.  ^  I.  Thus, 
the  legislature  has  inseparably  coupled  the 
preference  with  the  event,  which  inures  in- 
sianier  upon  the  happening  thereof,  to  the 
benefit  of  the  designated  classes.  It  ia  a  sub^ 
stantive  right  created  bv  edict,  and  not  the 
rij^ht  to  acquire  it  by  the  doing  of  certain 
things  or  the  observance  of  any  conditions. 
The  property  is  charged,  ipto  facto  ihe  hap- 
pening of  the  seizure  of  the  assignment,  with 
the  prior  payment  of  the  debts  of  laborers  or 
employees,  which  have  accrued  under  the  con- 
ditions contemplated.  With  the  right  or  pref- 
erence thus  clearly  established,  it  remains  to 
examine  the  manner  of  its  enforcement,  and  to 
determine  to  what  extent  the  remedv  must  t>e 
pursued  as  a  personal  privilege.  Manifestly, 
the  statute  comprehends  only  such  debtaas  are 
owing  to  the  laborers  or  employees  at  the  date 
of  the  seizure  or  assignment,  and  these  deb  s 
are  denominated  "claims  for  wages."  Now. 
it  is  provided  that  any  such  person- desiring  to 
enforce  such  a  claim  shall,  in  case  of  an  assign- 
ment, present  a  statement,  made  out  and  veri- 
fied in  the  form  and  manner  prescribed,  to  the 
assignee,  wit  bin  thirty  days  i^ter  the  property 
has  been  placed  in  his 'hands,  and  serve  a  copy 
upon  the  debtor.  Such  is  the  method  by 
which  a  claimant  may  avail  himself  of  his 
preference.  Thus  far  it  would  seem  that  the 
privilege  is  personal  to  the  laborer  or  em- 
ployee as  he  may  adopt  the  remedy  if  be  de- 
sires within  the  statutory  period,  or  he  may 
waive  it  as  a  debtor  may  waive  the  exemptions 
from  seizure  upon  execution,  hy  not  claiming 
them  in  due  season  from  the  officer  having  the 
property  in  charge.  When  a  claim  is  thus 
presented,  a  duty  is  devolved  upon  the  assignee 
to  report  it  to  the  court,  and  upon  the  court  to 
direct  its  payment  first,  after  the  payment  of 
the  costs  and  expenses  of  the  assignment,  out 
of  the  proceeds  of  the  sale  of  the  property. 
But  it  is  further  provided  that  any  person  in- 
terested may  contest  such  a  claim  oy  filing  ex- 
ceptions thereto,  and  thereafter  it  is  made  in- 
cumbent upon  the  claimant  to  establish  the 
same  by  filing  a  verified  complaint,  as  in  an 
action  at  law,  and  that  thereafter  the  cause 
shall  proceed  to  judgment  between  the  parties. 
We  take  it  that  the  matter  which  is  here  made 
the  subject  of  litigation  andjconieat  is  the  debt» 
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«nd  it  is  the  province  of  the  court  to  determioe 
the  nature,  and  what,  if  any,  sach  debt  has 
accrued  and  remains  unpaid;  but  whether  or 
not  the  ciaim  has  been  properly  made  out  or 
▼erifled  or  presented,  and  whether  within  the 
preacribed  time,  are  purely  questions  of  law 
that  have  necessarily  to  be  passed  upon  whether 
there  is  a  contest  or  not.  80  that  the  purpose 
of  the  contest  is  not  to  establish  the  prefereoce, 
but  the  claim.  The  preference  is  established 
when  the  privilege  is  exercised  l}y  a  due  pre- 
seniroeut  of  the  verified  statement.  Now,  it 
will  be  conceded  that  the  claim,  aside  from 
the  preference  which  may  be  denominated  a 
* 'personal  privilege,"  is  assignable,  and,  under 
the  Code  practice,  may  be  sued  upon  by  the 
bolder  in  his  own  name;  but,  when  the  privi- 
leffe  is  exercised,  the  preference  becomes  an  in- 
cident of  the  debt,  which  is  thereby  constituted 
•  preferred  claim,  and,  when  the  debt  is  as* 
i»i^  ned,  the  incident-accompanies  it.  80,  weaee 
110  leason  why  the  aasipiee  of  the  debt  may  not 
file  a  complaint  in  his  own  name  to  establish 
the  claim,  as  he  might  do  upon  the  simple  de- 
maDd,  and,  if  established,  the  preference  abides 
with  it  still  as  an  incident.  The  question 
whether  statutory  Hens  are  assignable,  or,  if 
ao,  whether  the  action  should  t>e  prosecuted  in 
the  name  of  the  assignor,  has  but  little  to  do 
with  the  present  case.  It  is  merely  a  question 
here  whether  a  preferred  claim  of  the  class 
created  by  the  enactment  is  assignable,  so  as  to 
entitle  the  assignee  to  prosecute  the  action  in 
hia  own  name  to  establish  the  debt,  its  nature 
and  amount,  if  contested;  and  we  are  of  the 
opinion  that  it  is.  The  right  of  exercising  the 
privilege  in  claiming  the  preference  we  hold  to 
be  personal,  but,  when  exercised  by  the  pres- 
entation of  the  statement,  the  preference  be- 
comes an  incident  of  the  debt  or  claim  for 
wages,  and  may  be  assigned;  and  henceforth 
the  aciion  may* be  prosecuted  in  the  name  of 
the  legal  owner  and  holder  of  the  claim  if  con- 
tested. This  interpretation's  manifestly  in 
oonaonance  with  the  spirit  of  the  act.  It  was 
deaismed  to  protect  a  deserving  class  of  indi- 
viduals, who  are  usually  dependent  upon  their 
recent  earnings  for  the  sustenance  of  them- 
aelTes  and  those  dependent  upon  them,  and  it 
vras  undoubtedly  the  purpose  of  the  legislature 
to  make  the  wages  of  labor  speedily  available. 
&nd  the  assignment  of  their  preferred  claims 
vrould  more  frequently  promote  the  purpose 
than  otherwise.  We  cite  the  following  au- 
thorities as  tending  to  support  the  view  we  here 
entertain:  The  Victorian  Number  Two,  26  Or. 
194;  Duncan  v.  Hawn,  104  Cal.  10;  Murnhy  v. 
AdamM,  71  Me.  118,  86  Am.  Rep.  299;  Skyrme 
▼.  Occidental  MiU.  4b  Min.  Co,  8  Nev.  220; 
O/iicaffo  dk  N  E.  R.  Co.  v.  Sturgie,  44  Mich. 
538:  Day  v.  Vinwn,  78  Wis.  1»8.  10  L.  R  A. 
205;  Kinney  v.  Duluth  Ore  Co.  58  Minn.  455; 
Kerr  v.  Moore,  54  Miss.  286;  Phillips,  Mechan- 
ics' Liens.  §  55.  That  the  claims  were  as- 
«ii;ned  for  collection  does  not  destroy  their 
validity,  nor  deter  the  holder  from  suing  in 
bis  own  name.  Roberts  v.  ParrUh,  17  Or.  588; 
Toung  v.  Hudson,  99  Mo.  102;  At/en  v.  Br&wn, 
44  N.  Y.  228:  White  v.  Stanley,  29  Ohio  St.  428; 
Bopd  V.  Corbitt,  87  Mich.  52. 

As  a  defense  to  the  aciion,  the  defendant 
pleada  a  settlement  with  the  plaintiff  touching 
the  claims  in  question,  and  full  payment  ana 
d7L.R.A.  17 


satisfaction  in  accord  therewith.  The  plaintiff, 
replying,  denied  the  settlement,  but  alleged 
that,  if  any  such  was  had,  it  was  obtained  by 
fraud  and  without  consideration.  After  the 
defendant  had  given  evidence  touching  the  set- 
tlement, the  plaintiff,  for  the  purpose  of  show- 
ing that,  when  defendant  was  attempting  to 
negotiate  the  settlement,  he  had  full  notice  and 
knowledge  of  the  capacity  in  which  plaintiff 
was  acting  as  touching  such  claims,  offered  in 
evidence  an  agreement  between  M.  J.  MacMa- 
hon,  the  attorney  engased  to  prosecute  the 
claims,  and  himself,  whereby  it  was  agreed 
that  no  assignment,  sale,  or  transfer  of  any  in- 
terest in  said  claims  should  be  made  by  plain- 
tiff, and  that  the  proceeds,  when  collected, 
should  be  distributed  or  paid  to  the  assignors 
UDder  the  supervision  and  control  of  the  attor- 
ney, and  also  another  paper,  purporting  to  be  a 
notice  of  attorney's  lien  filed  in  the  cause, 
-whinfa^  were  receim  over  the  objections  of  the 
defendant.  Thereafter  the  court  instructed 
the  Jury  touching  the  alleced  settlement  and 
allegation  of  fraud  in  relation  thereto  as  fol- 
lows: *'When  parties  have  gone  to  law  about 
a  matter,  they  may  settle  between  themselves 
without  the  intervention  of  an  attorney  on 
either  side,  or  with  an  attorney  on  one  side,  if 
they  see  fit  to  do  so,  but  after  an  action  is  com- 
menced, and  the  parties  appear  with  an  attor- 
ney in  court,  any  settlement  of  the  claim  out 
of  court  without  the  knowledge  or  consent  of 
the  attorney  is  to  be  viewed  with  suspicion.  If 
there  is  any  fraud  in  the  case,  such  a  settlement 
may  be  set  aside. "  This  the  defendant  excepted 
to,  and  these  constitute  the  two  remaining 
questions  to  be  disposed  of. 

The  agreement  and  the  notice  of  lien  were 
properly  admitted  in  evidence.  The  issue  was 
whether  the  settlement  was  fraudulent,  having 
been,  among  other  attendant  circumstances, 
negotiated  in  the  absence  of  the  attorney,  who 
was,  under  the  agreement,  directly  charged 
•with'  the  supervision  of  the  distribution  of  the 
proceeda  after  collection.  The  agreement 
tended  to  show  the  plaintiiTs  position  and  au-« 
thority  in  the  premises,  and  it  and  the  notice 
of  lien  were  pertinent  to  disclose  the  relations 
and  interest  of  the  attorney  in  the  transaction. 
And  it  appearing  that'  the  defendant  had 
knowledge  of  the  existence  of  these  instruments, 
and  even  of  their  contents,  prior  to  the  alleged 
settlement,  thev  were  significant  in  this  con- 
nection as  tending  to  show  an  apparent  disre- 
gard of  the  rights  of  interested  parties.  Nor 
was  the  instruction  objectionable.  In  Buuian 
V.  Miltoaukee,  L.  8,  A  W,  R  Co.  56  Wis.  885, 
Taylor,  J  ,  says:  "We  think  that  no  release 
obtained  from  the  plaintiff  after  an  action  has 
been  commenced  and  counsel  employed,  in  the 
absence  of  the  plaintiff's  counsel,  and  without 
his  consent  or  knowledge,  should  bind  the 
party  unless  the  utmost  good  faith  is  shown 
on  the  part  of  the  defendant  in  obtaining  the 
same.  When  a  party  has  employed  an  attor- 
ney to  prosecute  an  action,  such  attorney 
ought  to  be  consulted  if  a  compromise  of  such 
action  be  sought,  and  ordinarily  it  would  be  an 
act  of  bad  ftdth  on  the  part  of  the  client  and 
the  opposite  party  to  compromise  the  action 
without  the  consent  of  or  without  consulting 
such  attorney."  The  language  of  the  instruc- 
tion ia  no  stronger  than  this.    It  iseyident  tlus 
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defendant  knew  of  the  attorney's  employment, 
and  of  the  supervisory  control  OTer  the  distrf- 
bulion  of  the  proceeds  of  the  collection  ac- 
corded him  under  his  agreement  with  the 
plaintiff;  and  it  seems  to  us  that  the  language 
of  the  learned  Judge,  that  "any  settlement  of 


the  claim  out  of  court  without  the  knowledge 
or  consent  of  the  attorney  is  to  be  viewed  wltb 
suspicion,"  wss  especially  adapted  to  the  con- 
troversy. See  also  Watkint  y.  Brant,  46  Wis. 
419. 
Judgment  afflrmed. 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


RICHMOND     &    MANCHESTER    RAIL- 
WAY COMPANY.  Plff.  in  Err., 
«. 
Abner  L.  MOORE,  Admr..  etc.,  of  Qeorge  B. 
Moore.  Deceased. 


(.. 


.Va.. 


.) 


1.  A  street-o«r  eompany  which  owns 
and  nuuutfl^es  m  park  to  whioh  it  seeks  to 
attract  visitors  for  the  purpoBe  of  IncreasiDiir  its 
revenues  will  be  liable  for  the  death  of  a  hoy 
killed  by  the  release  of  a  pole  used  Id  connection 
with  a  balloon  ascension*  If  no  notice  that  the 
pole  would  fall  was  given  or  any  precautions 
taken  to  prevent  its  faUing  upon  and  in jurinff 
bystanders. 

8«  The  manner  in  whieh  a  decedent 
reached  a  park  maintained  by  a  street-car 
company  as  a  place  of  attraction  for  passengers 
over  its  line  is  not  material  in  an  action  for  detith 
caused  by  a  failure  to  use  proper  care  to  protect 
persons  from  danger  while  there. 

8«  That  a  balloon  ascension  in  a  park 

owned  by  a  street-car  company  to  which  the  pub- 
lic are  invited  is  given  by  an  independent  con- 
tractor will  not  relieve  the  owner  of  the  park 
ftom  liability  for  failure  to  use  due  care  that  per- 
sons visiting  It  shall  not  be  injured  by  the  dan- 
gerous character  of  the  apparatus  connected 
with  the  Inflation  of  the  balloon. 

(April  1, 1807.) 

ERROR  to  the  Circuit  Court  for  Chesterfield 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  lecover  dam- 
ages for  the  alleged  negligent  killing  of  his  in- 
testate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mestrt.  Wradham  R.  Meredith  and 
Meade  Haskins*  for  plaintiff  in  error: 

The  object  of  a  declaration  is  to  set  forth 
the  facts  which  constitute  the  cause  of  action, 
so  that  they  may  be  understood  by  the  party 
who  is  to  answer  them,  by  the  jur^  who  are  to 
ascertain  the  truth  of  the  allegatioos,  and  by 
the  court  who  are  to  give  judi^ment. 

Baltimore  dt  0.  R.  Co.  v.  Whittington,  80 
Qratt.  810. 

In  order  to  maintain  an  action  for  negligent 
injury,  it  must  be  made  to  appear  that  there 
was  a  legal  duty  due  from  the  party  inflicting 
the  injurjr  to  the  person  on  whom  such  injury 
was  inflicted,  and  that  such  duty  was  violated 
by  a  want  of  ordinary  care  on  the  part  of  him 
who  owed  the  duty. 


Indiana,  B.  A  W.  R,  Co.  v.  Barnhart,  115 
Ind.  89«;  Parker  v.  Portland  Pfib.  Co  69  Me. 
17»;  Knottnerus  v.  Ifortfi  Park  Street  R.  Co. 
98  Mich.  848,  17  L.  R  A.  7^6. 

Because  defendant  contracted  for  the  giving 
of  an  attraction  at  its  park  and  invited  and  in- 
duced people  to  go  out  there  in  order  to  in- 
crease the  travel  on  its  cars,  going  to  and  return- 
ing from  the  park,  it  did  not  for  that  reason, 
and  regardless  of  the  question  whether  people 
did  attend  the  attractions  at  the  purk,  either  on 
the  cars  or  otherwise,  thereby  beci»me  an  in- 
surer of  the  safety  and  protection  of  all  per- 
sons who  attended  the  park  on  that  day. 

16  Am.  &  £ng.  £nc.  Law,  pp.  411. 413:  Lar- 
more  v.  Crown  Point  Iron  Co.  10 1  N.  Y.  891, 
894;  Pittsburgh,  Ft.  W.  &  C,  R.  Co.  v.  Ring- 
Aam,29  0bio  St.  869;  Metcalfe  v.  Canard S.  S. 
Co.  147  Mass.  66;  Currier  v.  Boston  Mueic  Halt 
Asso.  185  Mass.  414. 

There  ia  no  evidence  of  defendant's  controll- 
ing the  balloon  ascension  in  any  manner. 

1  Addison,  Tons.  6i6;  Bibb  v.  Norfolk  db  WL 
R.  Co.  87  Va.  711. 

The  plaintiff's  declaration'  must  state  enough 
to  show,  if  true,  and  not  avoided  by  the  plea, 
that  the  defendant  is  necessarily  liable  to  the 
plaintiff's  demand. 

Bykei  v.  Woodhouee,  8  Rand.  (Va.)  800- 
tJones  v.  Old  Dominion  Cotton  Mills,  82  Vh. 
147;  Baltimore  <£  0.  R.  Co.  v.  Whittington,  5i(> 
Gralt.  805. 

The  general  proposition  that  a  person  shall 
be  answerable  for  any  injury  which  arises  iu 
carrying  into  execution  that  which  he  has  em- 
ployed another  to  do,  seemed  to  be  too  larj^e 
and  loose. 

Thomp.  Neg.  873. 

The  owner  or  occupant  of  land  is  liable  ia 
damages  to  those  coming  to  it,  using  due  care, 
at  his  invitation  or  inducement,  express  or  ioi- 
plied,  on  aoy  business  to  be  transacted  with  or 
permitted  by  him,  for  an  injury  occasioned  liy 
the  unsafe  condiiion  of  the  land  or  of  the  access 
to  it,  which  is  known  to  him  and  not  to  them,, 
and  which  he  has  negligently  suffered  to  exist 
and  has  given  them  no  notice  of. 

Carlton  v.  Franconia  Iron  ^t  S.  Co.  99  Mass. 
216;  Donaldson  v.  Wilson,  60  Mich.  86. 

A  declaration  does  not  sufficiently  alleg^e 
negligence  of  the  person  conducting  a  public 
exhibition  of  horse  racing  by  stating  an  invi- 
tation to  the  public,  and  that  a  8()ectator 
thereat,  without  fault  on  his  part,  was  injured 
by  a  runaway  horse,  without  further  allega- 
tions as  to  the  particular  place  of  the  injury  or 


Norn.— For  negligence  in  respect  to  the  safety 
of  persons  at  r  place  of  public  entertainment  or  ez  - 
hibition,  see  Hart  v.  Washington  Park  Club  (111.) » 
87  L.  R.  A. 

See  also  40  L.  R.  A.  345 ;  42  L.  R. 


L.  B.  A.  tfS,  and  Lane  v.  Minnesota  Btate  AgrL  8oo» 
(lllnn.) »  L.  B.  A.  TOa. 


A. 


4*  L.  R.  A.  482 
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defendant's  control  over  the  immediate  cause 
of  it. 

Hart  ▼.  Washington  Park  Clvb.  157  HI.  9, 29 
L.  R  A.  492. 48  Am.  St  Rep.  804,  notes;  MeAl- 
pin  V.  PoiceU  (N.  Y.)  26  Am.  Rep.  6«2.  notes; 
Qordon  v.  Cumminga,  152  Mass  618.  9  L.  R 
A.  640;  Gillis  v.  Pmnsyltania  R.  Co.  59  Pa.  129. 
98  Am.  Dec.  817;  Hai-dcastle  v.  South  Tork- 
s/tire  R,  A  River  Dun  Co,  4  Hurlst.  &  N.  67; 
darky,  Richmond,  83  Va.  855;  Piedmont  Elec- 
tric lilum,  Co,  V.  Patteton,  84  Va.  747,  768. 
709;  King  y.  New  York  0.  AH.  R.  R.  Co.  66 
N.T.  181,  28  Am.  Rep  87. 

An  independent  contractor  is  one  who  ren- 
ders service  in  the  course  of  an  occupation 
representing  the  will  of  his  employer  only  as 
to  the  result  of  his  work,  and  not  as  to  the 
means  by  which  it  is  accomplished.  The  con- 
tractor must  answer  for  his  own  wrongs  and 
the  wrongs  committed  in  the  course  of  the 
work  by  his  servants. 

2  Thomp.  Neg.  899. 

The  simple  test  is:  Who  has  the  general 
control  over  the  work?  Who  has  the  right  to 
direct  what  shall  be  done,  and  how  to  do  it? 

2  Wood,  Railway  Law.  1011;  1  Shearm.  & 
Redf.  Nee.  §§  164.  168;  Wood.  Mast.  &  9.  §§ 
811, 812.  814.  815;  Bibby.  Norfolk  eft  W.  JR.  Co, 
87  Ya.  711 ;  Emmereon  v.  Fay  ( Va.)  26  8.  E.  886; 
Ca$ement  t.  Brown,  148  U.  8.  615.  622,  87  L. 
ed.  582.  585. 

To  warrant  a  finding  that  negligence  or  an 
met  not  amounting  to  wanton  wrong  is  the 
proximate  cause  of  an  injury,  it  must  appear 
that  the  injury  was  the  natural  and  probable 
consequence  of  the  negligence  or  wrongful 
act,  and  that  it  ought  to  have  been  foreseen  in 
the  light  of  the  attending  circumstances. 

8chefer  v.  Waehington  City,  V.  M.  d  O.  8, 
A  Co,  105  U.  8.  249.  26  L.  ed.  1070. 

All  that  the  law  requires  of  one  who  invites 
another  to  come  upon  his  premises  is  that  such 
premises  be  in  reasonably  safe  condition. 

ConneU  v.  Chesapeake  A  0,  R  C%^.  2  Va.'L. 
Reg.  204;  Bennett  y.  Louisville  A  N.  R.  Co,  102 
U.  8.  577.  580.  26  L.  ed.  286,  286;  Carlton  v. 
Franeonia  Iron  A8.  Co.W  Mass.  216;  Donald- 
m>n  V.  Wilson,  60  Mich.. 86;  Nickerson  t.  Tir- 
reU,  127  Mass.  286,  289;  Davis  v.  Central  Cong, 
Soc:  129  Mass.  867,  871.  87  Am.  Rep.  868; 
Setery  ▼.  Nickerson,  120  Mass.  806.  807,  21 
Am.  Rep.  514;  Larue  v.  Farren  Hotel  Co.  116 
Mass.  67;  Patterson.  Railway  Accident  Law, 
g  75;  Nolan  v.  New  York,  N.  H,  A  H  R.  Co. 
58  Conn.  461;  Rvshenherg  y,  8t,  Louis,  I,  M.  A 
S.  R.  Co  109  Mo.  112. 

Blum  was  an  independent  contractor. 

Bibb  y,  Norfolk  A  W.  R  Co,  87  Va.  711; 
Pknoell  T.  Virginia  Constr.  Co.  88  Tenn.  692: 
Heramer  y.  Webb,  101  N.  T.  877,  54  Am.  Rep. 
708. 

This  is  a  question  of  law. 

Emmerson  y.  Fay  (Va.)  26  8.  E.  886. 

The  party  employed  must  be  employed  as 
sach,  and  not  as  a  servant  or  agent. 

Bibb  y.  Norfolk  A  W.  R  Q>,  87  Va.  711. 
724;  Wood,  Mast.  &  S.  f(§  621, 622;  Brackett  y. 
Lvbke,  4  Allen.  188,  81  Am.  Dec.  694;  Bei- 
amery.  WM,  101  N.  Y.  885, 54  Am.  Rep.  708. 

He  was  employed  as  an  independent  con- 
tractor to  perform  the  specific  employment 
successively  at  the  termini  of  each  of  the  three 
S7L.R  A. 


companies  and  without  interference  fiom  any 
of  them. 

BlackweU  y.  Wiewall,  24  Barb.  855. 
On  rehearihg, 

Blum  made  his  contract,  not  as  a  servant  of 
the  employing  companies  or  in  any  manner 
subject  to  their  control;  he  paid  bis  way  on 
their  cars  whenever  he  had  to  use  the  same; 
he  supplied  all  the  materials  necessary  to  be 
used  in  the  balloon  ascensions,  coal  oil,  the 
iron  pipes,  the  poles,  the  ropes,  as  well  as  the 
balloon  itself.  He  selected  his  own  ground  at 
each  of  the  places  of  exhibition;  dug  bis  own 
trench;  employed  his  own  laborers  and  as- 
sistants; had  entire  control  of  them;  paid  them 
himself;  and  conducted  the  entire  proceedings 
without  any  interference  from  the  defendant 
company  or  its  agents. 

McCarthy  y.  Second  Parish,  71  Me.  818.  86 
Rep.  820;  Whitney  v.  Clifford,  46  Wis.  138.  82 
Am.  Rep.  708;  Meany  v.  Abbott,  6  Phila.  256; 
Milligan  y.  Wedge,  12  Ad.  &  El.  787;  Riley  v. 
State  Line  8,  8.  Co.  29  La.  Ann.  791.  29  Am. 
Rep.  249 ;  ArasmitH  v.  Temple,  11  111.  App. 
89;  Knottnerus  v.  North  Park  Street  R,  Co,  98 
Mich.  348,  17  L.  R.  A.  727. 

The  fact  that  the  injury  was  done  in  making 
improvements  upon  the  land  of  defendant,  for 
bis  benefit  and  at  his  expense,  does  not  neces- 
sarily render  him  liable. 

Conners  v.  Hennessey,  112  Mass.  96. 

As  an  independent  contractor  is  not  subject 
to  his  control,  it  follows  that  the  employer  is 
not  generally  responsible  for  him,  not  even 
though  the  acts  of  the  contractor  or  his  serv- 
ants amount  to  a  public  nuisance,  or  be  other- 
wise illegal,  provided  the  work  contracted  for 
is  not  of  itself  a  nuisance  or  otherwise  illegal, 
nor  must  necessarily,  in  the  ordinary  mode  of 
doing  it.  occasion  an  injury  or  an  obstraction 
to  a  right. 

1  Parsons.  Gontr.  89  et  sea. ;  Quannan  y, 
Burnett,  6  Mees.  &  W.  499;  Milligan  v.  Wedge, 
12  Ad.  &  £1.  787. 

Where  the  work  itself  whieh  the  contractor 
is  employed  to  do  is  not  a  nuisance,  the  com- 
pany will  not  be  liable  for  the  contractor's  neg- 
ligent or  unlawful  acts  on  or  about  real  ea- 
tate. 

14  Am.  &  Eng.  Enc.  Law,  pp.  889,  640.  and 
notes  1-8;  McC^erty  v.  Spuyten  Duyvil  A  P. 
M.  R.  Co,  61  N.  T.  178,  19  Am.  Rep.  267; 
King  V.  New  York  C,  AH,  R.R  Co.  66  N.  Y. 
181,  28  Am.  Rep.  87;  Cuff  v.  Newark  A  N.  T. 
R.  Co,  85  N.  J.  L.  17,  10  Am.  Rep.  205; 
Reedie  v.  lA>ndon  AN  W,R.  Co.4.  Exch. 244; 
Steel  y.  South  Eastern  R  Co,  16  C.  B.  550; 
Bibb^.  Norfolk  A  W,  R,  Co.  87  Va.  711. 

Messrs.  BeTerlejr  T.  Crump  and  Jajnes 
M.  Gregory*  for  defendant. in  error: 

The  persons  who  came  on  the  special  oc- 
casions of  the  balloon  ascensions  in  acceptance 
of  the  invitation  of  the  defendant,  and  on  ac- 
count of  its  inducement  to  do  so.  were  gaoad 
those  occasions  not  merely  licensees. 

The  duty  of  taking  proper  precautions  to 
prevent  injury  to  them  from  a  source  of  dan- 
ger which  was  apparent,  and  which  was  con- 
nected with  the  very  thing  thev  were  invited 
to  witness,  clearly  rested  upon  the  company. 

Cooley.  Torts,  605;  Boewell,  Personal  In- 
juries, g§  66-70;  Archer  y,  Blalock^l  Ga.  719; 
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NichaU  ▼.  Washington,  0.  d  W,  R.  Co.  88 
Va.  99;  Ofase  v.  Philadelphia,  169  Pa.  488; 
Davis  T.  Cet*tra'>  Cong,  Soe.  129  Masa.  867»  87 
Am.  Rep.  365:»;  IIov>e  v.  Ohmart,  7  Ind.  App. 
82;  Low  v.  (Jrand  Trunk  B.  Co.  72  Me.  818,  89 
Am.  Rep.  3 HI:  Currier  v.  Boston  Music  Hall 
Asso.  185  Mass.  414;  Emery  y.  Minneapolis 
Industrial  Expositio/i,  56  Minn.  460;  Sweeny  t. 
O'd  Colony  d  N.  H.  Co.  10  Allen,  868,  87  Am. 
Dec.  644;  Atlanta  Cotton-Seed  Oil  Mills  v.  Cof- 
fey, 80  Ga.  145;  Conradt  v.  Clauve,  98  Ind.  476, 
47  Am.  Rep.  888;  Oxford  v.  Lea  the,  166  Mass. 
254;  /knnett  v.  LouUmUe  iSb  N.  B,  Co.  102  U. 
8.  577.  26  L.  ed.  236;  Curtis  v.  Kiley,  158 
Mass.  128;  P0UM?r«  ▼.  Harlow,  68  Micb.  607,  61 
Am.  Rep.  164;  Union  P.  B.  Co.  v.  McDonald, 
152  U.  8.  262,  88  L.  ed.  434. 

There  are  two  counts  in  the  declaration,  and 
both  contain  eTery  usual  and  essential  allega- 
tion requisite,  in  declarations  in  cases  of  this 
class,  under  our  statutes  and  decisions.  Noth- 
ing was  omitted  so  essential  to  the  action  that 
judgment,  according  to  the  law  and  very  right 
of  the  cause,  could  not  be  given. 

Roanoke  Nat.  Bank  v.  Bambrick,  82  Va.  186; 
Jones  T.  Old  Diminion  Cotton  MiUs,  82  Va. 
148;  Richmond  City  B.  Co.  v.  Scott,  86  Va. 
902;  McCouU  v.  Manchester,  86  Va.  679.  2  L. 
R.  A.  691. 

Lack  of  care  on  the  part  of  parent  cannot 
be  imputed  to  the  child. 

Unum  P.  B.  Co.  v.  McDonald,  162  U.  8. 
262,  88  L.  ed.  484;  Norfolk  d  R  B.  Co.  v. 
Ormsby,  27  Gratt.  466. 

Harrisoiit  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  (plaintiff  in  error  here)  was  a 
street  railway  company,  running  its  cars  from 
the  city  of  Richmond,  through  the  city  of 
Manchaster,  and  about  2  miles  beyond  it,  to  a 
place  known  as  * 'Forest  Hill  Park."  This 
park  was  owned  by  the  defendant,  was  under 
its  control  and  management,  was  kept  open  to 
the  public,  and  was  made  attractive  in  various 
ways,  to  induce  people  to  make  it  a  pleasure 
resort,  and  thereby  gain  patronage  for  the 
street  railway.  The  defendant  employed  and 
paid  one  Peter  Blum  to  go  upon  their  park 

Premises  on  the  lltb,  18th,  and  16th  days  of 
uly,  1893,  and  make  three  balloon  ascensions. 
The  defendant  advertised  these  performances 
in  the  newspapers,  by  handbills  and  otherwise, 
and  in  this  manner  extended  to  the  public  an 
invitation  to  visit  its  premises,  and  witness  the 
balloon  ascensions.  This  Invitation  drew  a 
large  crowd  to  the  defendant's  premises  on  the 
evening  of  July  16,  1893,  including?  many 
children,  and  among  them  the  plaintiff's  intes- 
tate, a  little  boy  eight  years  and  six  months 
old.  In  arranging  for  the  balloon  ascension, 
two  poles,  each  about  40  feet  long,  were  placed 
in  an  upright  position,  60  feet  apart,  and  se- 
cured by  guy  ropes  attached  to  stakes  driven 
in  the  ground.  A  rope  was  run  from  the  top 
of  one  pole  to  the  top  of  the  other,  and  the 
balloon  was  swung  to  this  rope,  until  inflated 
and  ready  to  ascend,  when  the  guy  ropes  were 
released,  and  the  poles  were  thrown  down. 
The  evidence  shows  that  the  crowd  generally 
knew  nothing  of  the  danger  they  would  be  in 
from  the  fallmg  of  the  poles,  and  supposed  the 
poles  were  fixed  and  stationary;  that  the  grown 
87  L.R  A. 


people,  as  well  as  the  children,  had  crowded 
around  the  poles,  watching  the  inflation  and 
other  preparations  for  the  ascension.  As  the 
balloon  was  about  ready  to  go  up,  Blum  made 
some  effort  to  clear  away  for  the  first  pole  to 
fall,  and  a  signal  was  given  to  look  out.  The 
people  took  this  to  mean  that  the  balloon  was 
about  to  go  up,  and  it  created  great  excite- 
ment, stirnng  about,  and  running  for  better 
points  of  view.  At  this  juncture  the  pole  was 
released,  and  fell,  striking  the  (Maintiff'a  intes- 
tate on  the  head  and  killing  him. 

The  principles  of  law  upon  which  the  right 
of  recovery  rests  in  a  case  like  this  are  well 
settled.  Mr.  Cooley.  in  his  work  on  Torts  (2d 
ed.  p.  718),  savs:  *'It  has  been  stated  on  a  pre- 
ceding page  that  one  is  under  no  obligation  to 
keep  Sis  premises  in  safe  condition  for  the  vis- 
its of  trespassers.  On  the  other  band,  when 
he  expressly  or  by  implication  invites  others 
to  come  upon  his  premises,  whether  for  busi- 
ness or  for  any  other  purpose,  it  is  his  duty  to 
be  reasonably  sure  that  he  is  not  inviting  them 
into  danger,  and  to  that  end  he  must  exercise 
ordinary  care  and  prudence  to  render  the 
premises  reasonably  safe  for  the  visit." 

In  the  more  recent  work  of  Buswell  on  Per- 
sonal Injuries,  the  law  is  well  stated  in  §  60  as 
follows:  '*If  a  person  enters  upon  premises 
6n  business  to  be  transacted  with  the  owner  or 
occupant  thereof,  or  by  the  procurement  of  the 
owner  or  occupant;  and,  being  himself  in  the 
exercise  of  due  care,  is  injured  by  reason  of 
the  unsafe  condition  of  the  premises  or  the  ap- 
proaches thereto,  such  unsafe  condition  being 
known,  or  such  as  ought  to  have  been  known, 
to  the  owner  or  occupant,  the  latter  will  Ije  an- 
swerable in  damages  for  such  injuries."  And 
in  §  70  he  says:  "It  is  apprehended  that  the 
responsibilitjr  of  the  owner  or  occupant  of  land 
or  buildings  is  the  same  towards  persons  en- 
tering the  premises,  whether  these  come  upon 
business  to  be  transacted  with  the  owner  or  oc- 
cupant, or  at  his  solicitation,  or  upon  his  mere 
invitation,  since,  in  any  of  these  cases,  the  en- 
try is  by  his  procurement  or  inducement,  and 
not  by  his  mere  ac(]^uiescenoc,  or  against  his 
will."  These  principjes  are  supported  by 
numerous  adjudications.  Nichols  v.  Washing- 
ton, O.  d  W,  B.  Co.Sd  Va.  W;  Datisy.  Cen- 
tral Cong.  Soc.  129  Mass.  867, 87  Am.  Rep.  868; 
Curtis  V.  Kiley,  158  Mass.  128;  Powers  v.  Mar- 
low.  68  Mich.  607,  61  Am.  Rep.  154. 

The  first  assignment  of  error  is  to  the  action 
of  the  court  in  overruling  the  demurrer  to  the 
amended  declaration.  This  was  not  error. 
The  declaration  states  a  good  cause  of  action 
under  the  authorities  cited.  It  contains  every 
requisite  allegation  in  such  a  case,  and  the 
facts  which  constitute  the  cause  of  action  are 
so  fully  set  forth  that  they  can  be  easily  un- 
derstood by  the  defendant,  by  the  jury  in  as- 
certaining the  truth  of  the  allegations,  and  by 
the  court  in  giving  judgmenL  1  Chitty,  PL 
266;  Jones  T.  Old  Donunion  Cotton  Mills,  82 
Va.  148. 

The  chief  ground  of  objection  to  the  decla- 
ration is  that  it  does  not  allege  how  the  plain- 
tiff's intestate  went  to  the  park,  whether  he 
walked  or  rode,  how  he  was  there,  whether  as 
a  passenger  over  defandant's  railway,  as  a 
licensee,  or  as  a  trespasser.  It  is  immaterial 
how  the  deceased  went  Uythepark:^ whether 
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be  walked,  wenfon  the  street  cars,  or  by  some 
other  mode  of  ooDveyance.  The  gravamen  of 
this  action  is  the  negligent  failure  of  the 
defendant  to  use  proper  cafe  to  protect  the  de- 
ceased from  a  danger  on  its  premises  while  he 
was  there  at  the  defendant's  invitation.  This 
is  the  plaintiff's  case,  and  the  issue  the  defend- 
ant bad  to  meet,  and  it  ia  fully  and  clearly  set 
forth  in  the  declaration,  with  all  necessary  nar- 
ration of  the  circfumstances. 

The  second  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  giving  its  instructions,  and 
in  refusing  or  modifying  certain  instructions 
offered  by  the  defendant.  All  that  was  proper 
to  be  given  in  those  instructions  asked  for  by 
the  defendant  and  refused  by  the  court  was 
fully  covered  by  the  nine  instructions  given  bv 
the  court,  which  present  every  le^eal  proposi- 
tion arising  on  the  issue  to  be  tried  by  the  jury; 
and,  without  approving  the  entire  accuracy  of 
each  of  the  instructions  given,  it  is  sufficient 
to  say  that  the  defendant  was  not  prejudiced 
thereby,  all  of  its  rights  having  been  liberally 
guardeid  and  protected. 

One  of  the  instructions  asked  for  by  the  de- 
fendant, and  refused,  was  the  basis  of  an  ear- 
nest contention  in  argument  that  the  balloon 
ascension  was  made  hy  Peter  Blum  as  an  inde- 
pendent contractor,  and  that  the  defendant  was 
therefore  not  responsible  for  his  negligence. 
Blum  was  not  exercising  an  independent  em- 
plovment  on  the  occasion  in  question,  but,  if 
he  bad  been,  that  fact  would  not  have  affected 
the  responsibility  of  the  defendant,  or  relieved 
it  from  the  duty  of  exercising  due  care  in  keep- 
ing its  premisea  reasonably  sSfe  for  those  per- 


sons it  had  invited  to  come  upon  them.    Bus- 
well,  Persona]  Injuries,  §  66. 

In  the  case  of  Curti$  v.  Kitey,  158  Mass.  128, 
the  plaintiff  sued  the  defendant  landowner  for 
injuries  received  by  falling  into  a  trench  in 
the  yard.  The  landowner  made  defense  on  the 
ground  that  the  trench  and  yard  were  in  the 
control  of  an  independent  contractor,  who  was 
laying  drain  pipes  therein  for  the  aefendant.  ' 
The  court,  however,  ruled  against  this  defense, 
holding  in  its  opinion  as  follows:  '*We  think 
that  the  case  falls  within  the  rule  that  when 
the  owner  of  premises  which  are  under  hia 
control  employs  an  independent  contractor  to 
do  work  upon  them  which  from  its  nature  is 
likely  to  render  the  premises  dangerous  to  per- 
sons who  may  come  upon  them  by  the  invita- 
tion of  the  owner,  the  owner  is  not  relieved  by 
reason  of  the  contract  from  the  obligation  of 
seeing  that  due  care  is  used  to  protect  such  per* 
sons.  The  owner  cannot  continue  to  hold  out 
the  invitation  without  being  bound  to  exercise 
due  care  in  keeping  the  premises  reasonably 
safe  for  use  according  to  the  invitation." 

The  refusal  of  the  court  to  set  aside  the  ver- 
dict as  contrary  to  the  law  and  the  evidence 
constitutes  the  defendant's  third  assignment  of 
error.  The  verdict  of  the  jury  is  fully  sus- 
tained by  the  evidence,  and,  there  being  no  err 
ror  to  the  prejudice  of  the  defendant  in  the 
instructions  given,  this  motion  was  properly 
overruled. 

For  these  reasons,  the  judgment  rf  ths  (Hr^ 
euit  Court  mutt  be  affirmed. 

Rehearing  denied. 
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APPEAL  OF  Augustus  H.  EIMBERLY  and 
Wife  from  Probate. 


1. 


(68  Conn.  ttSL) 
A  witneoe  WHO  has  testified  to  hie  ao- 


appeanuiee*  conduct,  and  coavorsatton  on 
different  occasions,  and  baa  aivon  bis  opinion 
founded  on  such  facts  that  the  testator  was  of 
sound  mind,  may  be  asked  whether  he  observed 
anything  ae  any  time  in  the  testator  to  indicate 
mental  unsoundnesB. 


qoainUuiee  with  a  teetator  and  to  his  8.   An  InstmetlOB  that  if  testator  be- 


IfOTE,— What  are  intane  dehuioru, 
I.  Insane  deluaiont  defined. 
II.  Muttheiwane. 

III.  MuetheagakMttfoidtnee. 

IV.  MwA  be  tonneeied  wUh  Vhe  ad  in  qaetiion. 
V.  MuKt  te  wffiGienl  to  exeiufe  if  true. 

VI.  Pr^diee:Ul'WilL 

vn.  EeeentrtdtUs  and  belief  in  aheurditiee. 
Vin.  Application  of  ordinary  tetU. 
IX.  Deluaiona  on  particular  gubjectt, 

a.  Religious  belief . 

b.  BeUefin  spiritualism.^ 
0.  Belier  in  toltehcrafL 

d.  Belief  as  to  marital  infldelity, 

e.  Belief  as  to  Uleoitimacy. 

t.  Delusions  as  to  misconduct  of  Tidrs. 

g.  Belief  as  to  persecution  and  intent  to  in. 

jure. 
h.  Delusions  as  to  grandeur  or  pwoer. 
L  DeZiMfons  a«  to  property, 
i.  HaUucinations  and  delusions  of  the  senses. 

I.  Insane  delusions  defined. 

A  delusion  is  a  belief  In  a  state  or  condition  of 
things  the  existence  of  which  no  rational  nerson 
87L.a  A. 

See  also  40  L.  R.  A.  256. 


would  believe.  Re  Mason..  SO  Hun,  46;  Re  Forman« 
54  Barb.  274;  Prather  v.  Mcaelland,  78  Tex.  674; 
Vanoe  v.  Upson,  66  Tex.  470. 

And  permanent  delusion  oonslstlnff  of  a  belief  in 
facts  which  no  rational  person  would  believe,  ia 
aeoeitelly  reirarded  as  conclusive  evidence  of  in- 
sanity.   Com.  V.  Meredith,  17  Phlla.  90. 

Delusion  is  a  belief  In  things  as  realitiea  which 
exist  only  In  the  Imagination  of  the  patient.  That 
frame  of  mind  which  indicates  his  incapacity  to 
struggle  against  such  an  erroneous  belief  consti- 
tutes an  unsound  frame  of  mind.  Waring  v.  Warw 
Ing,  6  Moore,  P.  C.  G.  841, 12  Jur.  047. 

It  is  a  spontaneous  conception  and  acceptance  as 
a  fact  of  that  which  has  no  real  existence  except  in 
imagination,  and  the  persistent  adherence  to  tt 
against  all  evidence.  Smith  v.  Smith,  48  N.  J.  Eq. 
666;  Rush  v.  Megee.  86  Ind.  60;  Philadelphia  Trust 
&  8.  D.  Co.  V.  DrlDkhouse,  17  Phlla.  23. 

And  a  man  is  Insane  so  as  to  be  exempt  from 
criminal  responsibility  where  he  acts  under  delu- 
sions, believing  a  state  of  things  to  exist  which 
does  not  exist.    Beg.  v.  Townley,  8  Fost.  ft  F.  889. 

An  msane  delusion  is  one  which  not  only  Is 
founded  in  error  but  is  without  ex|denoe  of  its 
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omne  eatra&ir^  ft^orn  his  sUter  '*be- 
cause  of  false  belief**  in  regard  to  ber  con- 
duct and  feellDir  toward  blm  tbe  will  would  be 
fiiTalid  is  properly  refused  as  a  false  belief  Is  not 
neoessarlly  an  losane  delusion  which  would  ren- 
der the  will  void. 

8«  A  deflnitloii  of  the  term  "insaAe  de- 
lusion** is  properly  Riven  where  It  Is  claimed 
that  the  will  was  the  result  of  such  a  delusion. 

4.   An  instruction  defining  an  "insane 


delusion**  as  a  false  belief  for  which  tbere 
is  no  reasonable  foundation*  and  which  would  be 
incredible  under  the  given  circumstances  to  the 
same  person  if  of  sound  mind,  and  concerning' 
which  his  mind  is  not  open  to  permanent  oorree- 
tions  throuRh  evidence  or  arguments,  is  proper, 
especially  where  the  law  on  the  subject  of  mentaJ 
capacity  is  fully  and  clearly  given  by  otner  in- 
etruotions. 

(December  0S,  1800.) 


truth,  and  which  exists  against  the  clearest  evi- 
dence to  the  contrary,  which  has  no  basis  In  reason* 
and  which  cannot  be  dispelled  thereby.  Potter  v. 
McAlplne.  8  Bem.  106;  Merrill  v.  Bolston,  5  Bedf .  2H>. 

A  conception  that  originates  spontaneously  in 
the  mind  without  evidence  of  any  kind  to  support 
tt,  which  can  be  accounted  for  on  no  reasonable 
hypothesis  having  no  foundation  In  reality,  and 
springing  from  a  diseased  or  morbid  condition  of 
the  mind,  is  a  delusion.  Potter  v.  Jones,  80  Or.  280, 
12L.R.A.161. 

A  fixed  belief  which  is  contrary  to  universal  ex- 
perience and  known  natural  laws  constitutes  a  de- 
lusion, and  as  such  is  evidence  of  Insanity.  Oom* 
▼•  Meredith,  14  W.  N.  a  18K 

A  delusion  which  springs  up  spontaneously  in 
tbe  mind  of  a  testator,  and  is  not  tbe  result  of  ex- 
trinsic evidence  of  any  kind,  is  an  insane  delusion. 
Middledltch  v.  Williams,  45  M.  J.  Bq.  728, 4  L.  B.  A. 
988. 

If  without  evidence  of  any  kind  a  testator 
imagines  or  conceives  something  to  exist  which 
does  not  exist  in  fact,  and  which  no  rational  per- 
son would  in  the  absence  of  evidence  believe  to  ex- 
let,  ha  is  afflicted  with  an  Insane  delusion.  Middle- 
ditch  V.  Williams,  46  K.  J.  Bq.  7%  4  L.  R.  A.  788. 

An  unreasoning  and  Incorrigible  belief  in  the 
existence  of  facts  which  are  either  impossible  abso- 
lutely or  Impossible  under  the  droumstances  of 
the  Individual,  is  an  insane  delusion.  Guiteau^s 
Osse,  10  Fed.  Bep.  161;  State  v.  Lewis,  80  Nev.  883; 
Rlggs  V.  American  Home  Missionary  Soo.  86  Hun, 
€60;  Prinsep  v.  Dyce  Sombre,  10  Moore,  P.  G.  C.  888. 

Whenever  a  person  conceives  something  extrav- 
agant to  exist  which  has  no  existence  whatever 
but  in  his  heated  imagination,  and  is  incapable  of 
being  permanently  reasoned  out  of  that  concep- 
tion, he  IS  under  an  insane  delusion  in  a  peculiar 
half -technical  sense  of  the  term.  Dew  v.  Clark,  3 
Add.  Ecd.  Bep.  70;  Houghton  v.  Knight,  L.  B.  8 
Prob.  Dtv.  64,  48  L.  J.  Prob.  N.  S.  41,  88  L.  T.  N.  S. 
662;  Mullins  v.  Oottrell,  41  Miss.  801;  Benolst  v.  Mur- 
rf n,  68  Mo.  807;  Stanton  v.  Wetherwax,  16  Barb.  860; 
Be  Keeler,  12  N.  Y.  B.  R.  148. 

And  if  bis  delusion  relates  to  his  property  he  is 
then  Incapable  of  making  a  will.  Benolst  v.  Mur- 
rln,  68  Mo.  8U7;  Mullins  v.  Oottrell,  41  MisB.  201;  Be 
Keeler.  12  N.Y.S.R.  148. 

A  person  who  believes  something  to  exist 'which 
not  only  does  not  exist,  but  of  which  he  has  no  evi- 
dence suffldent  to  satisfy  any  healthy  mind,  which 
he  acts  upon,  or  reasons  upon  it  and  holds  it  as  a 
reality.  Is  afflicted  with  an  Insane  delusion.  Rob- 
inson V.  Adams.  62  Me.  800. 

Where  a  person  tenaciously  holds  to  a  belief  that 
a  certain  state  of  affairs  exists  which  in  fact  does 
not,  and  which  can  only  be  accounted  for  as  the 
creiition  of  a  perverted  imagination  without  prob- 
able cause  or  evidence,  he  is  suffering  from  a  delu- 
sion and  not  a  mistaken  belief.  Be  Lapham,  19 
Misc.  71. 

A  person  who  persistently  believes  supposed  ftiots 
which  have  no  existence  except  in  his  perverted 
imagination,  which  are  against  ail  evidence  and 
probability,  and  conducts  himself,  however  logic- 
ally, upon  the  assumption  of  their  existence,  is,  so 
far  as  they  are  concerned,  under  an  insane  delu- 
aion.  Be  Shaw,  8  Bedf.  107:  Be  White,  121  K.  Y.  406; 
87  L.  R.  A. 


American  Seamen*s  Friend  Soo.  v.  Hopper.  38  N. 
Y.  610:  Potter  v.  Jones.  20  Or.  230. 12  L.  R.  A.  16L 

And  delusion  in  that  sense  is  insanity.  Potter  v. 
Jones,  80  Or.  230.  12  L.  R.  A.  161:  Be  White.  121  N. 
Y.  406;  American  Seamen^s  Friend  Soo.  v.  Hopper, 
88N.Y.610. 

See  also  definition  given  in  principal  case. 

IL  Mutt  hs  ineane, 

A  delusion  which  will  affect  the  character  or  va- 
lidity of  an  act  must  be  an  insane  one  as  dvtiQ- 
guisbed  from  a  mere  mistaken  opinion. 

Thus,  a  delusion  which  will  invalidate  a  will  must 
point  to  actual  unsoundness  of  mind;  It  must  be  an 
insane  delusion.  Turner  v.  Busk,  68  Md.  66;  Robin- 
son V.  Adams.  68  Me.  860. 16  Am.  Rep.  47a. 

And  the  true  Inquiry  in  determining  testament- 
ary capacity  is  whether  the  will  was  the  result  of 
an  insane  delusion.    Be  Keeler,  12  N.  Y.  &  R.  148. 

Where  a  tesutor  is  not  claimed  in  a  will  contest 
to  be  generally  insane,  but  oontrolled  by  Insane 
notions  with  respect  to  a  particular  subject,  the 
question  to  be  determined  is  whether  he  was  the 
victim  of  such  delusions  as  controlled  his  actions 
and  rendered  him  insensible  to  the  ties  of  blood  and 
kindred.    McOary  v.  Stull,  44  Neb.  175b 

The  question  is  whether  tbe  will  was  made  upon 
consideration  of  existing  faets  or  under  the  influ- 
ence of  a  delusion  controlling  the  will  of  tbe  testa- 
tor and  destroying  his  freedom  of  motion.  Taylor 
v.Trich,166Pa.686. 

Opinions  and  delusions  entertained  by  a  testator 
do  not  affect  the  validity  of  his  will  unless  they 
have  unsettled  his  mind  and  controlled  hia  will  In 
the  disposition  of  his  property.  Taylor  v.  Trich, 
166  Pa.  686. 

And  a  testator  whose  mind  is  not  so  controlled  by 
his  peculiar  views  as  to  prevent  tbe  exercise  of  a 
rational  Judgment  touching  the  disposition  of  his 
property  may  make  a  valid  will.  McGlary  v.  StuU, 
44  Neb.  176. 

Ifistaken  ideas  upon  the  part  of  a  testator  with 
reference  to  persons  who  might  have  been  benefi- 
ciaries under  his  will  do  not  Invalidate  it  where 
there  was  nothing  Insane  or  irrational  about  them, 
and  no  proof  that  evidence  was  ever  presented  to 
him  tending  to  show  that  he  was  mistaken  with  re- 
spect thereto.    Be  Tracy,  11  N.  Y.  S.  B  lOSw 

Monomania  amounting  to  insanity  upon  a  single 
subject,  upon  the  part  of  a  testator,  as  evidenced  by 
an  unequal  and  unnatural  disposition  of  his  prop- 
erty by  will,  must  amount  to  such  an  insane  delu- 
sion as  renders  him  incapable  of  reasoning  on  that 
particular  subject,  and  shows  that  he  assumed  to 
believe  to  be  true  that  which  had  no  foundation  or 
reason  in  fact  in  order  to  invalidate  it.  Haines  v. 
Hayden,  06  Mich.  888. 

And  an  instruction  in  a  will  contest  in  which  an 
insane  delusion  iB  alleged,  which  ignores  the  con- 
tingency that  the  delusion  might  be  found  to  have 
wholly  or  permanently  disappeared  before  the  will 
was  made,  in  which  case  the  will  should  not  be  re- 
garded with  distrust,  is  erroneous.  Manley  v. 
Staples.  66  Yt.  870. 

A  delusion  on  tbe  part  of  a  testator  will  not  af- 
fect the  validity  of  biB  will  where  his  false  opinions 
did  not  aifect  his  intellect  or  affections  or  render 
him  incapable  of  disposing  of  his^property^n  obe- 
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APPEAL  by  <y)nte8tant8  from  a  decree  of 
the  bupt'iior  Court  for  New  Hav^en  County 
afSrmin^  n  decree  of  the  Court  of  Probate  sus- 
taiDiDg  aD  instrument  purporting  to  be  the  last 
will  and  testament  of  Frederick  H.  Hoadley, 
deceased.    Affirmed, 

The  facts  are  stated  io  the  opinion. 

Iff»9r».  William  C.  Case  and  William 
S.  Ely»  for  appellants: 

The  question  of  what  insane  delusions  are  is 
a  question  of  fact  and  not  a  question  of  law. 


No  two  scientific  men  agree  upon  a  defini- 
tion, and  in  the  rare  instances  where  the  courts 
have  attempted  to  define  the  term,  there  is  the 
same  dive^iiiv  of  opinion. 

Scbouler.  Wills,  145.  146;  Stearns,  Mental 
Diseases.  89;  Spitzka.  Insanity,  24;  2  Hamil- 
ton. System  of  Legal  Medicine,  89;  Redf. 
WiUs.  67,  as  cited  in  Taylor  v.  Tricfi,  165  Pa. 
586;  Taylor,  Med.  Jurisp.  chap.  62. 

In  this  state  of  things  it  cannot  be  contended 
that  it  is  within  the  province  of  the  court — 


dienoe  to  the  free  Im pulses  and  motives  by  which 
ifae  human  mind  in  its  healthy  state  Is  directed  on 
such  questions.  Thompson  v.  Thompson,  21  Barb. 
107. 

And  the  quesfcloo  for  the  jury  In  a  prosecution 
for  homicide  in  which  insanity  Ib  alleged  as  a  de- 
fense is.  Did  the  person  do  the  act  under  a  delusion 
belie vioff  it  to  be  other  than  it  was?  Beg,  y.  Town- 
ley.  8  Foet.  ft  F.  839. 

Thus,  the  com  mission  of  a  homicide  for  the  pur- 
pose of  beiDff  tuuDired  merely  shows  a  morbid  state 
of  mind,  but  not  an  insane  delusion  wbicb  will  re- 
lieve from  criminal  responsibility.  Beg.  v.  Burton, 
3  Fost.  ft  F.  772. 

And  a  large  legacy  lo  a  will  to  a  stranger  of  but  a 
-few  days*  acquaintance  may  be  evidence  of  caprice 
•or  a  sudden  generous  Impulse  of  gratitude  on  the 
pert  of  a  testator,  but  not  of  insanity  or  delusion. 
Herbert  v.  Winn,  24  La.  Ann.  88&. 

So,  a  mere  unchangeable  belief  In  things  which 
ihad  not  existed,  on  the  part  of  an  ignorant  man,  is 
not  such  insanity  as  will  authoriase  bis  oonflnemeat 
In  an  asylum,  but  a  ILzed  belief  In  an  unnatural  or 
.4llBgraoef  ul  state  of  affairs  created  without  cause 
beyond  and  in  a  direction  entirely  contrary  to  the 
•ordinary  elements  of  rational  belief  may  be  suffl- 
■oient.  Ck^m..  Rubright,  v.  Western  Pennsylvania 
Hospital,  8  Pittsb.  289. 

A  gross  exaggeration  of  slight  circumstances, 
bowever.  may  amount  to  a  delusion  as  to  facts,  and 
be  an  insane  delusion.  Ditofabum  v.  Fearn,  0  Jur. 
.ML 

But  to  Invalidate  a  will  of  a  testator  not  shown  to 
.l>e  subject  to  frenzy  or  fatuity,  it  must  appear  that 
be  was  subject  to  a  delusion  as  to  facts  within  his 
own  observation  upon  some  particular  subject. 
.and  that  he  actually  believed  in  the  existence  of 
facts  which  a  rational  man  from  the  use  of  bis 
•eenses  under  the  same  circumstances  would  hare 
known  not  to  exist.  Dltchbum  v.  Fearn,  6  Jur.  201. 
What  constitutes  an  inwne  delusion  and  Its  effect 
upon  testamentary  capacity  are  questions  of  law. 
sind  whether  6r  not  the  testator  comes  within  the 
Oeflnition  is  a  question  of  fact  to  be  found  by  the 
.  Jnry  from  the  evidence,  and  if,  in  view  of  the  court, 
f  here  are  no  facts  in  evidence  bringing  the  testator 
within  the  definition,  the  issue  should  be  taken 
from  the  Jury.  Prather  t.  McClelland,  76  Tex.  674. 
But  the  flual  determination  as  to  testamentery 
'  eoondnesB,  and  as  to  the  existence  of  an  insane  de- 
lusion, rests  with  the  Jury  under  the  defloitions 
end  rules  of  the  court  as  to  the  legal  questions 
which  have  arisen.   Boblneon  v.  Adams,  62  Me.  869, 
.16Am.  Bep.  47& 

Thus,  it  Is  a  question  for  the  Jury  in  a  criminal 
firoeecution  in  which  epileptic  insanity  is  alleged  as 
:M  defense  whether  the  accused  when  he  committed 
the  offense  was  or  was  not  capable  of  distinguish- 
ing  nffht  from  wrong,  or  was  under  the  Influence 
^of  any  illusion  with  respect  thereto  which  rendered 
bis  mmd  at  the  moment  insensible  of  the  nature  of 
-the  act;  Bowler^  Oase,  1  CoUinson,  Lunacy.  673, 
note. 

So,  the  court  In  a  will  contest  in  which  a  will  is 
•elalmedto  be  invalid  because  of  Insane  delusions 
OQ  the  part  of  the  testator  will  not  declare,  as  mat- 
<87  L.  a  A. 


ter  of  law,  that  certain  facts  and  matters  recited 
were  not  themselves  insane  delusions  rendering  the 
will  invalid,  but  will  require  the  Jury  to  detei-mlne, 
after  a  full  and  fair  consideration  of  all  the  evi- 
dence bearing  on  the  question,  whether  or  not  the 
facts  proved  show  that  the  tsetator  labored  under 
an  insane  del usion.  Kobinson  v.  Adams,  62  Me.  860, 
16  Am.  Bep.  478. 

And  the  fact  that  proof  of  delusion  in  a  will  oon« 
test  is  all  upon  one  side  does  not  authorise  the 
court  to  direct  the  Jury  to  find  the  facts  claimed  by 
that  side  as  the  Jury  has  the  right  to  discredit  snoh 
evidence.   Townsbend  v.  Townshend,  7  Gill,  10. 

Where  general  insanity  on  the  part  of  a  testator 
is  not  alleged,  but  an  insane  delusion  is  claimed,  it 
Is  for  the  Jury  to  determine,  as  matter  of  fact, 
whether  or  not  such  delusion  predominated  in  the 
testator's  mind  at  the  time  the  will  was  made  so  as 
to  influence  him  In  making  it  and  affect  its  provi- 
sions. Bobinson  v.  Adams,  62  Me.  880, 16  Am.  Bep. 
473. 

And  an  instruction  leaving  it  to  the  Jury  to  say 
whether  such  a  thing  as  an  insane  delusion  exists, 
and  whether  the  testator  was alflicted  with  it  when 
he  made  his  will,  is  not  error  where  the  court  as- 
sumes the  existence  of  such  a  condition  and 
charges  fully  and  carefully  from  that  standpomt, 
telling  the  Jury  what,  in  view  of  the  evidence, 
would  constitute  an  insane  delusion,  and  what  in- 
fluence such  delusion  must  have  bad  in  the  produc- 
tion of  a  will  in  order  to  invalidate  it.  Manley  v. 
Staples,  66  V  t.  87a 

So,  where  a  caveat  against  a  will  charges  it  to  l>e 
the  result  of  a  special  delusion  against  the  caveator 
the  attention  of  the  Jury  should  be  called  specially 
to  that  issue.  Lucas  v.  Parsons,  24  Ga.  640,  71  Am. 
Dec.  147. 

But  the  court  in  a  will  contest  on  the  ground  of 
mental  incapacity  should  not  segregate  certam 
supposed  delusions  from  a  large  bulk  of  evidence 
and  say  to  the  Jury  that  they  alone  are  sufficient  to 
show  insanity.    Turner  v.  Busk,  53  Md.  66. 

And  the  fact  that  an  insane  delusion  entertained 
by  a  testator  had  existed  a  number  of  years  is 
strong,  but  not  conclusive,  evidence  of  its  perma- 
nence, and  the  court  cannot  tell  the  Jury  that  it 
must  be  taken  to  be  permanent  in  character  and  be 
presumed  to  continue;  its  character  in  this  respect 
is  a  question  for  the  Jury  upon  all  the  evidence. 
Manley  v.  Staples.  66  Vt.8ro. 

So,  whether  a  delusion  upon  a  particular  subject 
is  sufficient  to  authorise  a  finding  of  unsound- 
ness of  mind,  upon  an  inquisition  of  lunacy,  is  a 
question  of  fact  for  the  Jury.  M^Elroy*s  Case,  6 
Watts  St  S.  45L 

See  also  subdivisions  below,  relating  to  delusions 
on  special  subjects. 

IJL  Ifust  be  agalfut  evidenoe. 

It  is  of  the  essence  of  an  Insane  delusion  that  It 
has  no  basis  in  reason,  and  can  not  by  reason  be  dis- 
pelled, and  is  thus  capable  of  being  cherished  side 
by  side  with  other  ideas  with  which  it  is  rationally 
inconsistent.  Smith  v.  Tebbitt,  L.  B.  1  Prob.  * 
Div.  401, 86  L.  J.  Prob.  N.  S.  86, 15  h^m.  N.  S.  CM. 
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much  len  within  Its  dntj— to  give  the  Jury  his 
Yiew  of  what  insaDe  delusions  are. 

Dftnkam't  Appeal,  ^  Conn.  201. 

The  court  tells  the  jury  it  Is  lomethlng 
'*that  would  be  incredible  under  the  given 
circumstanoea  to  the  same  person  if  of  sound 
mind." 

In  other  words  an  Insane  delusion  is  the  de- 


lusion of  an  Insane  man,  and  of  an  Insane  maa 
only. 

That  proposition  Is  in  direct  conflict  with  th» 
law  of  this  state  at  least. 

American  Seamen's  Friend  8oe.  ▼.  Bcpfper^ 
83  N.  Y.  634;  Tayhr  v.  Trick,  165  Pa.  586. 

Meetrg,  Samuel  Fessenden  and  Henrjr 
Stoddard  for  appellees. 


And  see  Merrill  y.  Bolstoo,  5  Redf.  SO.  and  Potter 
▼.  McAlpfne.  3  Dem.  lOS,  mipra,  I. 

Tbc  icst  question  which  jurors  should  put  to 
themeielreB  in  an  action  Involving  the  question  of 
the  existence  of  an  Insane  delusion  Is.  Can  any  man 
tn  powession  of  his  sensefi  believe  such  a  thing? 
Bouorbton  v.  Knight,  L.  U.  8 Proh.ADlv.  64, 42 L.  J. 
Prob.  N.  8. 41, 28  L.  T.  N.  &  608. 

A  belief  founded  upon  reason  and  reflection  is 
not  an  insane  delusion.  how<me^  absurd  it  may  be. 
G  uiteau's  Case,  10  Fed.  Bep.  lO.  See  also  principal 
case. 

A  belief  In  supposed  facts  which  do  not  exist 
however  illogical  or  preposterous,  is  not  insanity 
where  it  was  founded  on  facts  from  which  a  preju- 
diced, nsrrow.  or  bigoted  mind  might  derive  a 
particular  idea  or  belief,  although  they  may  be  in- 
suflicient  in  reality  to  justify  it.  Re  White,  121  N. 
Y.  406:  Jones  v.  Hugbea.  16  Abb.  N.  C 141. 

Thus,  an  Insane  delusion  which  will  Invalidate  a 
will  is  not  established  where  the  court  is  able  to 
understand  how  a  person  situated  as  the  testator 
was  might  have  believed  ail  which  the  evidence 
shows  that  he  did  believe  and  still  have  been  in  the 
full  possession  of  his  senses.  Fhillips  v.  Cbater,  1 
Dem.  666. 

Where  a  testator  has  actual  ground  for  suspicion 
as  to  the  existence  of  something  in  which  he  be- 
lieves, though  in  fact  not  well  founded  and  disbe- 
lieved by  others,  the  misapprehension  of  the  tect 
is  not  a  mental  delusion  which  will  invalidate  his 
will.    Stackhouse  v.  Horton,  16  K.  J.  JBq.  WL 

And  where  the  beliefli  or  aversions  of  a  testator 
ooncemlng  a  person  who  might  have  been  a  bene- 
ficiary under  his  will  were  formed  on  an  apparent 
cause  leading  on  his  parr  to  an  unjust  and  erro- 
neous view,  it  only  shows  an  unfortunate  error  of 
Judgment  or  a  want  of  reasoning  power,  and  not 
an  absolute  want  of  intellect  on  the  subject,  or  that 
his  conclusion  was  formed  without  foundation  in 
fact,  apparent  or  otherwise.  Potter  v.  Jones,  20  Or. 
28e,12L.R.A.161. 

So,  a  will  made  by  a  testator  having  testamen- 
tary capacity  which  he  exercised  in  disposing  of 
his  property  is  valid  though  he  may  have  been  in- 
fluenced to  exclude  parties  from  sharing  in  his 
bounty  under  a  mistaken  apprehension  of  facts, 
who  would  not  otherwise  liave  been  excluded. 
Martin  v.  Thsyer,  87  W.  Va.  88. 

And  a  will  should  not  be  set  aside  upon  the 
ground  of  the  exlsteuoe  of  an  Infane^'delusion  in 
the  mind  of  the  tesutor  where  the  state  of  mind 
alleged  to  be  a  delusion  Is  not  entirely  without 
ground,  though  It  may  be  erroneous  and  unjust 
and  even  cruel  and  unnaturaL  Mullins  v.  Cottrell, 
41  Miss.  20L 

So.  a  false  conviction  founded  upon  the  sugges- 
tion of  another  and  a  comparison  of  evidence, 
though  insufficient  to  Justify  lU  Is  not  an  Insane 
delusion  which  will  affect  the  validiiy  of  a  will. 
General  Convention  of  New  Jerusalem  Church  v. 
Crocker,  7  Ohio  C.  C.  827. 

Thus,  the  opinion  on  the  part  of  a  testator  that 
his  dog  liad  been  poisoned  by  one  who  might  have 
been  a  beneficiary  under  his  will  is  not  an  insane 
delusion  which  will  Invalidate  It  where  it  was  based 
on  ratlc/nal  grounds  and  shared  by  others.  Fulleck 
V.  Alllnson,  8  Hagg.  VccK  Bep.  527. 

And  evidence  by  the  daughter  of  a  testator,  given 
in  a  will  contest,  oontradlctiBg  a  statement  of  the 
87  L.  R.  A. 


testator  in  his  will  that  he  had  given  her  the  sunk 
of  $2,800,  is  not  sufficient  to  show  that  he  labored 
under  an  ini«ne  delusion,  where  there  is  evidence 
of  an  investment  made  by  the  testator  whicb 
might  have  been  regarded  by  him  as  an  Invest- 
ment for  her  husband  and  charged  to  her  as  such^ 
Jackson  v.  Hardin,  88  Mo.  ITS. 

See  also  Wrfght  v.  Jackson.  50  Wis.  568.  In/m,  VU 

Gross  exaggeration  of  slight  circumstances  .bow- 
ever,  may  amouBC*to«ant«iDsaBe  delusion  -where  it^ 
is  a  delusioa  as  to  facta.  Ditchbum  v.  Feam,  6  Jar» 
201. 

A  belief  in  something  which  no  sane  mind  would 
believe  in  is  not  equivocal  evidence  of  insanity, 
though  there  might  be  a  shadow  of  evidence  that- 
the  fact  exists.  Riggs  v.  American  Home  Mission- 
ary Soa  86  Hun,  666. 

But  before  an  Insane  delusion  on  the  part  of  a. 
testator  as  to  a  fact  can  be  established  the  nonex* 
istence  of  the  fact  muse  be  put  to  a  doubt;  but  the 
Jury,  acting  upon  their  own  conviction  of  the  Im- 
possibility of  the  truth  of  the  fact  on  which  tb» 
claimed  delusion  rests,  may  find  an  insane  delusion 
where  the  testator  believed  what  could  not  possi- 
bly be  true,  though  no  positive  or  direct  evidence- 
could  be  offered  to  establish  the  falsehood  of  such 
belief.  Bobinaon  v.  Adams*  62  Me.  808. 16  Am.  Bepb. 
478. 

Bvidenoe  in  a  will  contest  in  which  the  will  Is  Im- 
peached  on  account  of  the  existeoce  of  a  delusloi^ 
in  the  mind  of  the  testator  tending  to  show  tbe- 
want  of  any  real  or  apparent  cause  for  such  delu- 
sion is  competent  and  material.  Mullins  v.  OottrelU 
41  Miss.  201. 

Where  the  relator  in  an  Inquisition  of  lunacy^ 
puts  in  evidence  a  letter  of  the  alleged  luoatlo- 
charging  others  with  serious  crimes,  he  has  a  right 
to  show  that  the  accusations  are  founded  on  fact 
and  not  delusioiL  Com.,  Haskell,  v.  Haskell,  S* 
Brewst.  (Pa.)  410. 

IV.  Iftist  he  eonneeted  toUh  the  a€t  in  question. 

A  delusion  to  affect  the  character  or  validity  or 
an  act  must  be  connected  with  it  Boberts  v^ 
State,  8  Ga.  810. 

The  question  In  any  given  case  is  whether  the  act 
under  Investigation  .was  done  upon  con1d<iatlon> 
of  exISClDg  Tacts  or  under  the  influence  of  a  delu- 
sion that  controlled  the  will  of  the  doer  and  de- 
stroyed his  freedom,  of  action.  Taylor  v.  Trich, 
166  Pa.  566. 

The  fact  that  a  person  has  an  insane  delusion 
upon  one  subject  does  not  affect  his  guilt  where  he- 
commits  a  crime  upon  some  other  matter  not  con- 
nected with  that  particular  delusion.  State  y.  Gut, 
18  Minn.  848. 

Thus,  where  partial  insanity  is  relied  upon  as  a. 
defense  the  crime  charged  must  have  been  the  pro- 
duct of  the  ddustoo  or  other  morbid  condition,  and 
connected  witir  it  as  effect  with  cause,  and  not  the 
result  of  sane  reasoning  or  natural  motives- 
which  the  party  may  be  capable  of,  notwithstand- 
ing his  disorder.  Guiteau*s  Case,  10  Fed.  B)ep.  161; 
United  States  v.  Ridgeway,  81  Fed.  Rep.  144. 

And  partial  insanity  attended  with  delusions  will 
not  relieve  from  criminal  responsibility  unless  the 
act  was  commited  under  the  direct  or  necessary 
influence  of  such  delusions.  Bovard  v.  State,  88- 
MiBS.000. 

But  a  monomaniac  who  is  ledto  the  oomn 
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Fmn*  J.,  delivered  the  opinion  of  the  court: 
This  is  ao  appeal  to  the  superior  court  from 
an  order  and  decree  of  the  court  of  probate  for 
the  district  of  New  Haven,  approviog  an  in- 
strument  purportinf;  to  be  the  last  will  and 
testament  of  Frederick  H.  Hoadley.  of  said 
New  Haven.  The  case  was  tried  to  a  Jury, 
and  the  will  was  sustained. 


The  only  claim  made  upon  the  trial  by  the- 
appellants  related  to  the  testamentary  capacity 
of  the  testator,  and  was  that  he  was  of  unsound 
mind  on  November  2,  1898.  the  time  said  in- 
strument was  executed.  The  five  reasons  as- 
signed in  the  appeal  to  this  court  present  three 
questions.  The  first  relates  to  rulings  upon 
evidence;  the  second,  to  portions  of  the  charge- 


of  a  crfmioal  act  by  an  ioMine  impulse  n  not  orim- 
inallj  responsible  wbatever  may  have  been  the 
subject  of  his  mania.  Stevens  v.  State,  Sllnd.  488« 
W  Am.  Dec.  884. 

8o,  tbe  mere  existence  of  a  delusion  in  the  mind 
of  a  person  makinir  a  contract,  tbouicb  connected 
-with  the  subject- matter,  is  not  alone  sufficient  to 
avoid  it;  it  is  a  question  for  the  Jnry  wliestoer  the 
delusion  in  fact  affected  it.  Jenkins,  v.  Morri8,-L« 
B.  14  Cb.  Dlv.  871  i»  L.T:  K.  8.  817. 

And  a  delusion  entertained  by  a  arantor  will  not 
affect  a  conveyance  made  by  him  where  it  was  in 
no  manner  connected  with  ibe  execution  and  de- 
livery of  bis  deed.  Jones  v.  Huffbes,  16  Abb.  N.  a 
14L 

AndabargatnoTsaJeormortflraireis  not  affected 
toy  an  Insane  delusion  wblcb  is  in  no  way  connected 
with  and  in  no  way  affects  the  transaction  where 
tbere  is  no  fraud  on  the  part  of  those  seeklnsr  to 
conflrm  it.   Gampbell  v.  HilU  28  0.  C  C.  P.  478. 

And  a  party  seekinir  to  avoid  a  contract  by  rea- 
son of  temporary  hallucinations  or  delusions  must 
show  their  existence  at  tbe  time  of  the  contract 
•ouaht  to  be  avoided,  and  that  they  were  of  a  cbar- 
suster  affecting  his  capacity  to  make  It.  Staples  v. 
Wellington,  68  Me.  468. 

Id  Oook  V.  Parker,  4  Phlla.  966,  however,  it  was 
held  that  a  mortgage  by  a  lunatic  is  voidable  and 
cannot  be  enforced  even  when  tbe  delusion  under 
which  tbe  mortgagor  was  laboring  was  confined  to 
one  dasB  of  subjects  not  impairing  bis  power  of 
transaetlng'  business. 

So,  an  Insane  delusion  entertained  by  a  testator 
will  not  affect  tbe  validity  of  bis  will  where  tbe  will 
and  its  provisions  were  not  in  any  way  tbe  offspring 
or  tbe  result  of  tbe  delusion,  and  were  hot  con* 
nected  witb  or  influenced  by  it.  Boardman  v. 
Woodman.  47  N.  H.  UO;  Kingsbury  v.  Whitaker, 
3S  La.  Ann.  1066. 36  Am.  Rep.  278;  Rice  v.  Kice,  60 
Mich.  448.  53  Mich.  48S;  If  iddleditcb  v.  Williams,  46 
K.  J.  Bq.  7».  4  L.  B.  A.  788;  Potter  v.  McAlpine,  8 
Dem.  108;  General  Convention  of  New  Jerusalem 
Church  v.  Crocker,  7  Ohio  C.  C.  8S7;  Potter  v.  Jones, 
SO  Or.  S»,  U  L.  K.  A.  161:  Sbreiner  v.  Shreiner,  178 
Pa.  67:  Puryear  v.  Beeae,  6  Coldw.  21:  Murfett  v. 
Smith,  L.  K.  12  Prob.  Dlv.  116;  Smee  v.  Smee,  L.  B. 
5Prob.Div.84,48L.J.Prob.N.S.8.28Week.  Rep. 
708.  44  J.  P.  SaO;  ingoldsby  v.  Ingoldsby,  20  Grant, 
Cb.  lU.  C.1 181. 

And  where  it  was  not  present  in  his  mind  at  tbe 
time  of  making  it.  Ingoldsby  v.  Ingoldsby,  20 
GrantCh.  (U.  C.)  181;  Potter  v.  Jones,  20  Or.  280, 12  L. 
K.  A.  101;  Murfett  v.  Smith,  L.  R.  12  Prob.  Div.  117. 

In  Ingoldsby  v.  Ingoldsby,  20  Grant,  Cb.  (U.  C.) 
181;  Waring  v.  Waring,  6  Moore,  P.  C.  C.  841, 12  Jur. 
917,  and  Smith  v.  Tebbitt,  L.  R.  1  Prob.  ft  Div.  806, 80 
L.  J.  Prob.  K.  S.  86, 16  L.  T.  N.  S.  604,  were  criticised 
and  disttnguiabed,  tbe  court  saying  that  tbe  doc- 
trines laid  down  were  not  necessary  to  tbe  decision, 
and  that  both  were  cases  of  general,  not  of  partial, 
insanity,  and  that  in  both  tbe  delusions  were  mul- 
tifarious and  of  a  wild  and  most  irrational  charac- 
ter, abundantly  indicating  that  tbe  mind  was 
I  throughout,  and  in  both  tbere  was  an  in- 
» suspicion  or  dislike  of  persons  who  should 
have  been  the  objects  of  affection,  and,  what  is 
still  more  important,  in  both  it  was  probable  that 
tbe  delusions  most  have  influenced  the  testament- 
ary dispositions  impugned. 
87L.&A. 


An  insane  delusion  wblcb  will  Invalidate  a  willi 
must  not  only  appear  to  bare  been  tbe  inducing 
cause  of  tbe  will  but  it  must  be  shown  to  have  ex- 
isted at  tbe  time  it  was  made.  Philadelphia  Trust 
ft  8.  D.  Go.  V.  Drinkhouse,  17  Pbila.  28. 

A  testator  may  make  a  valid  will  though  be  baa- 
delusions  remaining  in  bis  mind  at  tbe  time,  un« 
cared  and  latent,  capable  of  being  invoked  and  re- 
produced at  any  moment  if-  anything  thoul(^ 
occur  to  bring  bis  thought  to  tbe  subject.  In- 
goldsby V.  Ingoldsby,  20  Grant.  Cb.  (d.  O  IBL 

False  opinions  which  do  not  affect  tbe  intellect 
or  affectlous  or  render  a  testator  incapable  of  dis- 
posing of  bis  property  in  ot)edience  to  tbe  free  im- 
pulses and  motives  of  which  tbe  human  mind  in  its. 
ordinary  state  isdirectod,  donot  affect  bis  testa- 
mentary capacity.  Thompson  v.  Thompson,  2k 
Barb.  107. 

And  delusions  arislnff  from  mental  disease  but 
not  calculated  to  prevent  the  exercise  of  tbe  facul- 
ties essential  to  tbe  making  of  a  will,  or  to  interfere- 
with  tbe  consideratioii  of  tbe  matters  which  should 
be  taken  into  account  on  such  an  occasion,  and 
which  had  no  influence  whatever  on  tbe  testamen- 
tary disposition,  are  not  sufficient  to  deprive  a  tes- 
tator of  testamentary  capacity  and  to  taivalif1at» 
bis  will.  Ingoldsby  v.  Ingoldsby,  20  Grant,  Cb» 
(U.  C)  181. 

And  a  delusion  resulting  from  disease  which  waa 
an  intermittent  one,  where  there  were  times  when 
tbe  tesutrix  was  rational  and  of  sound  mind,  wiU 
not  in  validate  her  will  where  It  does  not  appear  that, 
at  any  time  she  labored  under  any  delusion  in  res- 
pect to  any  person  who  would  otherwise  probably^ 
have  been  tbe  object  of  her  bounty.  Lee  v.  Suud-^ 
der,  81  N.  J.  Bq.  684. 

When  a  testator  acts  under  and  is  influenced  in 
making  bis  will  by  a  delusion  which  is  tbe  result  of 
a  disordered  mind  amounting  to  Insanity,  however, 
his  will  is  Invalid.  Robinson  v.  Adams.  62  Me.  860. 
16  Am.  Rep.478;  Thomas  v.  Garter,  170  Pa.  272;  Stan- 
ton V.  Wetherwax,  10  Barb.  2S0. 

An  insane  delusion  existing  in  tbe  mind  of  ai 
testator  will  invalidate  a  will  which  latbe  offspring- 
of  such  delusion.  Florey  v.  Florey,  24  Ala.  241;  Re 
Garter,  1  Pa.  Dist.  R.  60. 

Or  where  it  was  tbe  moving  cause  of  the  disposi- 
tion.   Tawney  v.  Long,  76  Pa.  106. 

Or  where  the  delusion  enters  into  and  Influences, 
tbe  disposition  of  tbe  property  therein  made.. 
Bush  V.  Megee,-86  Ind.  60. 

To  be  valid  a  will  must  be  wholly  tbe  offspring  of 
the  testatrix's  own  mind,  uninfluenced  by  any  In- 
sane delusion.  Bot>lnson  v.  Adams,  62  Me.  800,  1& 
Am.  Rep.  UTS;  Tawney  v.  Long,  76  Pa.  106;  Cotton 
V.  Ulmer,  46  Ala.  878,  6  Am.  Rep.  708. 

And  a  will  made  by  a  testator,  in  which,  by  some 
insane  delusion  of  bis,  one  of  bis  children  has  been- 
disinherited,  is  invalid.    Roe  v.  Taylor,  46  III.  486. 

And  a  special  verdict  on  a  will  contest  that  the 
deceased  at  tbe  time  of  nmking  tbe  will  was  of  un- 
sound mind,  and  that  he  failed  to  make  provision 
for  tbe  contestants  by  reason  of  an  Insane  delu- 
sion. Is  sufficient  to  sustain  an  order  vacating  tbe 
probate  of  tbe  will  where  there  was  evidence  tend- 
ing to  support  each  of  the  flndings.  Carpenter's 
Estate  V.  Bailey, 04Cal.  406. 

Tbe  test  of  insanity  which  will  disqualify  a  testa- 
tor from  making  a  will  apart  from  <a$mentia  or  loss 
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4o  the  jury;  and  the  thfrd  prescDts,  or  was  in- 
teDded  to  preseot,  obiectioDS  to  the  charge 
taken  as  a  whole.  We  will  consider  these 
iQiatters  in  the  above  order. 

Upon  the  trial  the  contestants  claimed  and 
offered  evidence  to  prove  that  the  deceased, 
who  at  the  time  of  his  death,  February  25, 
1895,  was  a  bachelor  about  forty- nine  years  of 
«ge,  a  graduate  of  STale,  and  by  profession  a 


physician,  was  a  man  endowed  by  nature  with 
more  than  ordinary  mental  powers,  which  he 
had  improved  by  education  and  travel;  that  at 
some  time  about  1878  or  1879  he  began  to  make 
use  of  morphine  or  other  kindred  drug;  that, 
as  the  result  of  such  use,  he,  in  the  course  t/f 
time,  so  undermined  his  physical  and  mental 
powers  that,  long  before  said  will  was  made, 
he  became  of  unsound  mind,  and  so  continued 


ot  mind  Is  mental  delusion  affeotlnsr  the  testament- 
ary disposition.    Re  Sbaw.  2  Redf.  107. 

Aud  when  a  testator  fancies  the  existence  of 
taots.  or  imaffines  the  existeooe  of  a  particular 
state  of  tblofn.  and  acts  upon  such  fancy  or  im- 
^affinatlon,  his  mind  Is  disordered,  and  while  such 
sute  continues  he  has  not  a  sound  and  dispoeinir 
•mind  and  memory.    Boyd  v.  Eby,  8  Watts,  70. 

And  a  will  will  not  be  admitted  to  probate 
though  the  instructions  were  rational  and  the  tes- 
tamentary paper  properly  executed,  where  it  ap- 
pears that  the  testator  had  been  afBlcted  with  a 
delusion  the  continued  existence  of  which  he  still 
•entertained  but  had  been  instructed  to  conceal,  and 
that  he  acted  under  restraint,  and  the  evidence  of 
recovery  was  inconclusive  and  unsatisfactory. 
Prinsep  v.  Dyce  Sombre,  10  Moore,  P.  G.  C.  232;  Dyoe 
:8ombre  v.  Troup,  1  Deane  A  8.  Bocl.  Rep.  22. 

Where  a  will  is  claimed  to  be  mvalid  because  of 
^an  insane  delusion,  the  mental  capacity  of  the  tes- 
tator is  to  be  measured  by  the  relation  of  the  de> 
lusion  to  the  testamentary  act.  Be  Tedder,  6  Bern. 
"«. 

In  Re  Vedder,  6  Dem.  02,  Morse  v.  Scott  4  Dem. 
507,  infra^  VIL,  was  distinguished  upon  the  ground 
'that  in  that  case  the  will  was  the  very  outgrowth 
'Of  the  delusion. 

Aud  the  jury  in  a  wlU  contest  would  not  generally 
'be  justified  In  coming  to  the  conclusion  that  a  de- 
lusion calculated  to  iutiuence  the  testator  in  mak- 
ing his  will  was  latent  at  the  time  so  as  to  leave 
the  testator  free  from  any  influence  arising  from 
It.  But  where  the  testamentary  disposition  is  en- 
tirely unconnected  with  the  delusion  an  omission 
to  call  the  attention  of  the  jury  to  it  will  not  affect 
the  verdict.  Banks  v.  Goodfellow,  22L.  T.  K.  S.  »20. 

An  heir  at  law  may  complain  of  any  monomania 
-on  the  part  of  his  testator,  however,  which  really 
■exists  and  produces  t^e  will,  diverting  the  in- 
heritance from  him,  whether  the  monomania  be 
'  directed  against  him  or  another;  but,  in  the  ab- 
sence of  monomania,  or  where  the  will  is  not  the 
product  of  it,  the  heir  is  not  injured  and  the  will 
'  should  be  allowed  to  stand.  Wetter  v.  Habersham, 
•^eOOa.194. 

And  where  a  will  was  the  direct  consequence  of 
a  delusion  under  which  the  testator  labored  calcu- 
lated to  prevent  his  judgment  with  respect  to  the 
disposition  of  his  estate  he  cannot  be  considered 

•  as  possessing  testamentary  capacity  although  upon 
■  other  subjects  be  may  have  been  rational  and  sane. 

Townshend  v.  Townshend,  7  Gill,  10;  Lucas  v. 
Parsons,  Zi  Ga.  640,  71  Am.  Dec  147:  American 
Bible  Soo.  v.  Price.  115  HI.  «82;  Riggs  v.  American 
Tract  SOC.06N.  Y.  608;  Philadelphia  Trust  &  8.  D. 
Co.  v.  Drinkhouse,  17  Phila.  28;  Be  Carter,  1  Pa.  Dlst. 
K.  60;  Puryear  v.  Beese,  6  Coldw.  21. 
And  when  it  is  ascertained  that  a  will  is  the  olf- 

•  spring  of  an  iUFane  delusion  it  should  be  declared 
void  without  inquiring  what  the  testator  would 
or  would  not  have  done  if  he  had  been  of  sound 
mind  and  memory.  Cotton  v.  Ulmer,  45  Ala.  878.  6 
Am.  Rep.  708. 

But  unless  the  will  was  the  result  of  such  delusion 
it  is  not  vitated  by  partial  Insanity  or  delusion  on 
a  different  subject.  Lucas  v.  Parsons,  24  Ga.  C40. 
Tl  Am.  Dec.  147. 

In  Waring  v.  Waring,  6  Moore,  P.  a  a  841,12Jur. 

•  M7.  however,  it  was  held  that  where  a  delusion  ex- 
.«7  L.  R  A. 


ists  at  all  times  as  to  dhe  subject,  it  iserroneous  to 
suppose  that  the  mind  of  the  person  can  be  really 
sane  on  other  subjects,  and  that  any  act  done  by 
such  a  person,  however  apparently  rational  that 
act  may  appear,  is  void  as  it  is  the  act  of  a  morbid 
or  unsound  mind.  And  that  an  insane  delusion 
upon  the  part  of  a  testator  will  invalidate  his  will 
though  It  does  not  appear  on  the  face  of  the  will. 

And  the  same  rule  was  substantially  asserted  ia 
Smith  y,  Tebbltt  L.  R.  1  Prob.  k  Div.  808.  86  L.  J. 
Prob.  N.a  85, 15  L.  T.  N.  &  504. 

So,  a  delusion  which  is  slight  and  harmless 
where  there  is  no  prospect  or  probability  of  its 
working  harm  or  injury  either  to  the  party  or  hHi 
friends  in  person  or  estate  will  not  authorise  a 
finding  of  lunacy  in  an  inquisition.  M*Blroy*s 
Case,  6  Watte  ft  &i5L 

But  where  a  man  labors  under  a  variety  of  de- 
lusions which  are  entirely  unfounded  and  of  a  per- 
manent character,  and  which  lead  to  constant  vio- 
lation of  the  most  sacred  ties  and  duties,  and  which 
in  their  effect  come  into  dally  and  violent  conflict 
with  the  righte  and  character  of  others,  a  jury 
might  pronounce  him  msaneand  Incapable  of  gov- 
erning himself  and  managing  his  altairs.  M*Elroy*s 
Case,  6  Watts  ft  &46L 

So,  the  existence  of  a  delusion  Is  a  sjrmptom  or 
a  result  of  a  diseased  mind,  and  so  long  as  it  con- 
tinues, whether  exhibiting  itself  more  or  less  dl»> 
tinctly,  a  commission  in  lunacy  will  not  be  super- 
ceded. Be  Dyce  Sombre,  1  Maon.  ft  G.  116, 1  HaU  ft 
T.  285,18Jur.8S7. 

v.  Must  be  tyffleient  to  exeuae  if  tnia. 

A  party  laboring  under  a  particular  delusion 
must  be  considered  in  the  same  situation  as  to 
criminal  responsibility  as  if  the  facts  in  respect  to 
which  the  delusion  exists  were  real.  M^Naghten^a 
Case,  10 Clark  ft F. 200,8  Scott, N. R. 606, 1  Oar.ftK. 
180;  State  v.  Mewherter,  46  Iowa.  88. 

Thus,  delusions  of  such  a  nature  as  to  induce  a 
person  committing  a  crime  to  believe  in  the  real  ex- 
istence of  facts  which  were  entirely  imaginary,  but 
which,  if  true, would  have  been  a  good  defense,  ren- 
ders him  criminally  irresponsible.  Com.  v.  Freeth, 
5  Clark  (Pa.)  466;  Com.  v.  Winnemore,  1  Brewst.  :Pa.) 
866;  Com.  v.  Rogers,  7  Mec  600,  41  Am.  Dea  458; 
State  V.  Lawrence,  67  Me.  674:  Cunntogham  v.  State, 
56  Miss.  269. 81  Am.  Rep.  860;  Fonts  v.  State,  4  G. 
Greene,  600;  People  v.  Taylor,  188  N.  Y.  806. 

Although  he  may  have  appeared  able  to  distin- 
guish right  from  wrong.  State  v.  Lawrence,  57  Me. 
574;  Boswell  v.  Stare,  68  Ala.  807,  85  Am.  Rep.  20: 
Thurman  v.  State,  82  Neb.  224. 

An  insane  delusion  relieves  a  person  from  re- 
sponsibility for  crime  only  when  the  facts  or  state 
of  facts  believed  in  under  the  insane  delusion 
would,  if  actually  existing,  have  justified  the  act. 
Smith  V.  State,  68  Ark.  182. 

Thus,  one  who  commits  a  criminal  act  under  the 
delusion  that  the  Almighty  commanded  him  to  do 
it  is  not  criminally  responsible  therefor.  Gulteau*s 
Case,10Fed.  Rep.  161. 

But  a  party  committing  a  criminal  act  is  punish- 
able therefor  if  he  knew  at  the  time  that  he  was 
actjng  contrary  to  law.  though  he  acted  under  the 
influence  of  an  insane  delusion  with  the  view  of  re- 
dressing or  revenging  some  separate  grievanee  or 
injury,  or  of  producing  some^  public  jbeneflt. 
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4'>  bis  death;  that  his  mental  impainneDt  was 
indicated  In  part  and  characterized  by  insane 
delusions  which  he  entertained  conoeminf(  his 
lister,  Mrs.  Kimberly,  the  contestant,  who  was 
ibe  only  surviving  member  of  his  immediate 
family,  and  for  whom  he  had  previously  had 
n  strong  affection,  and  respectiDg  her  conduct 
towards  and  treatment  of  bim  and  others; 
:that  these  delusions  controlled  his  relations  to 


his  sister  during  his  later  years,  and  led  him 
without  cause  to  harbor  towards  her  feelings  of 
hostility  and  dislike,  so  that  he  was  wholly 
alienated  from  her,  and  to  make  the  will  he 
did.  ignoring  her.*  The  proponents,  on  the 
other  hand,  claimed  and  offered  evidence  to 
prove  that  the  testator,  although  upon  occasions 
a  user  of  morphine,  was  never  a  roorphioo 
hahitui,  and  that  he  never  did.  as  the  result  of 


M'Najrbtea'8  Case,  10  Clark  &  F.  800, 8  8cott,  N.  B. 
.50.1, 1  Gar.  ft  K.  180. 
8ce  also  supra,  UL  g, 

VL  Prejudice:  m-wUU 

Mere  prajudloe  and  iU-wilU  however  harsh  and 
tinjust,  do  not  constitute  delusion,  tboaffh  there 
inaj  be  evidence  of  It. 

Tbus.  Btronr,  vIoleDt,  and  nnjnst  prejudices,  not 
•founded  in  delusion,  do  not  show  mental  incapaolt7 
'wbich  will  invalidate  a  will.  Den,  Trumbull,  v. 
•G  iiibons,  22  N.  J.  L.  117, 61  Am.  Iteo.  268;  American 
{seamen's  Friend  Soc.  v.  Hopper,  K)  N.  Y.  010. 

And  prejudices  on  the  part  of  a  testator  against 
-oue  who  is  a  natural  object  of  his  bounty,  thousrh 
-upon  improper  grounds,  are  not  suflBctent  to  in- 
-A-alidate  a  will  if  tbey  were  such  as  might  reside  in 
-«  sound  mtnd.  Greenwood  v.  Greenwood,  8  Curt. 
Kocl.  Bep.  887.  Appz. 

Nor  do  prejudice  against  some  of  his  children' on 
tbepartof  a  testator,  without  proper  foundation, 
•«nd  unjust  remarks  against  them  not  warranted  by 
Sncu  esfablisb  an  Insane  delusion  or  that  he  is  de- 
void of  testamentary  capacity,  though  be  may  give 
-more  to  one  child  than  to  another.  Schneider  v. 
Manning,  mm.  878. 

So,  the  fact  that  a  testator  entertains  animositlet, 
-cherishes  prejudices,  and  nurses  his  wrath  against 
tale  heirs  at  law,  and  is  guided  and  controlled  by 
tbem  in  the  disposition  of  his  property,  does  not  per 
-we  destroy  his  testamentary  capacity,  though  his 
prejudices  may  be  unfounded.  Garter  v.  Dixon,  00 
K^a.  SB;  Grosses  Bstate,  7  N.  7.  S.  R.  789. 

And  prejudices  which  were  senseless  and  cruel, 
«nd  which  led  a  testator  to  be  harsh  with  his  inno- 
•cent  grandchildren  and  disinherit  them,  cannot  be 
b«ld  to  affect  the  validity.of  his  will  where  he  knew 
wnat  he  was  doing  at  the  time  it  was  made.  Frow- 
^rt*8  Estate,  2  W.  N.  C.  586. 

An  allegation  that  a  testator  was  influenced  by  an 
unfounded  and  unreasonable  prejudice  against  his 
own  children  and  heirs  at  law,  as  a  reason  of  ap' 
'peal,  is  not  the  assertion  of  the  existence  of  an  in- 
•«flne  delusion  on  his  part.    Barnes  v.  Barnes,  00  Me. 

But  ill-will,  prejudice,  hatred,  and  the  exhibition 
4»f  violent  passion  by  a  person  usually  good. 
iBumored  and  affable,  though  not  of  themselves 
constituting  insanity*  often  are  the  manifestation 
-of  mental  derangement,  and  evidence  of  their  ex- 
istenoe  with  reference  to  persons  so  nearly  related 
-Co  those  naturally  entitled  to  their  bounty,  as  the 
maternal  grandfather,  against  whom  he  entertains 
suspicions,  which  might  affect  the  disposition  of 
his  property,  should  be  left  to  the  Jury  to  determine 
whether  they  result  from  passion  or  were  the  signs 
of  a  decayed  mind.    Sherley  v.  Sherley,  81  Ky.  240. 

Whether  prejudice  against  a  natural  object  of  the 
testator^  bounty  is  evidence  of  a  derangement  of 
mind  or  not  is  a  question  for  the  Jury.  Greenwood 
-▼.  Greenwood,  8  Curt.  Ecd.  Bep.  837,  Appx. 

8o.  hostility  to  the  offlcers  of  an  asylum  on  the 
pert  of  a  person  who  bad  been  confined  in  it,  does 
not  establish  an  insane  delusion  which  will  affect 
'the  validity  of  a  deed  made  by  him,  where  It  dom 
not  appear  that  his  criticisms  upon  the  officers  and 
management  of  the  asylum  were  unfounded  in  fact. 
'Wright  V.  Jackson,  fiO  Wis.  AHl 
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Vn.  EeeentricUies  and  bdief  in  absurdities. 

Absurd  opinions,  however  unfounded,  are  not  In- 
sane delusions.    Dltohbum  v.  Feam,  0  Jur.  201. 

Eccentricities  of  conduct,  absurd  opinions,  or  be- 
lief in  extravagant  things,  though  evidence  of  tes- 
tamentary incapacity,  do  not  necessarily  constitute 
ft  in  themselves.  Leech  v.  Leech,  6  Clark  (Pa.)  S6c 
Schneider  v.  Manning,  121  III.  870. 

And  erroneous,  foolish,  and  even  absurd  opinions 
on  certain  subjects  do  not  show  insanity  or  testa- 
mentary incapacity  where  the  person  entertaining 
them  stiU  continues  in  the  possession  of  his  facul- 
ties, discreetly  conducting  hJs  affairs.  Thompson 
V.  Thompson.  21  Barb.  107. 

Thus,  belief  or  pretended  belief,  upon  the  part 
of  a  testator,  that  his  kept  mistress,  who  had  died 
before  him,  was  a  person  of  deep  religious  feel- 
ings, does  not  show  an  insane  delusion.  Ditcbbum 
V.  Feam,  8  Jur.  201. 

And  an  opinion  upon  the  part  of  a  tesUtor  that 
his  legatees  would  be  more  successful  and  more 
happy  with  $60,000  than  with  $100,000,  or  more,  does 
not  show  insanity.  Thompson  v.  Thompson,  21 
Barb.  107. 

So,  suspicions  entertained  by  a  man,  arising  from 
observations  made  by  him  that  persons  employed 
about  or  managing  bis  property  dealt  dishonestly 
with  him,  though  eccentric  and  in  many  instances 
extremely  absurd,  are  not  delusions  establishing 
unsoundness  of  mind  which  would  legally  disable 
him  from  making  a  binding  disposition  of  his  prop- 
erty.  Jones  V.  Hughes,  15  Abb.  K.  C.  14L 

And  foolish  and  absurd  sayings  on  the  part  of  a 
person  who  had  once  been  insane  will  not  establish  • 
insanity  for  that  reason  alone  which  will  invalidate 
his  deed,  where  bis  words  did  not  necessarily  show 
insane  delustoo.    Ripley  v.  Babcock,  18  Wis.  42S. 

Nor  is  the  impossibility  of  perpetual  motion  so 
apparent  to  the  uneducated  mind  that  a  belief  in 
It  is  evidence  of  idiocy  or  imbecility,  and  it  has  no 
tendency  to  disqualify  the  party  for  disposing  of 
property  by  deed.    Burt  v.  Quisenberry,  182  111.  886. 

And  the  cUiim  upon  the  part  of  a  m<in  of  a  right 
to  kill  a  young  lady  who  had  promised  to  mairy 
him  and  broken  her  promise  is  not  an  insane  delu- 
sion which  will  relieve  him  from  criminal  respon- 
sibility for  the  act.  Beg.  v.Townley,8Fo8t.  k  F.839. 

One  who  testifles  that  he  has  not  slept  for  eight 
years,  however,  is  either  dishonest  in  his  statement 
or  suffering  under  a  delusion  with  regard  to  it,  but 
such  a  delusion  would  not  affect  bis  criminal  re- 
sponsibility for  the  crime  of  illicit  distilling,  where 
be  had  intelllgenoe  to  distinguish  between  right 
and  wrong  with  reference  to  the  act  in  question. 
United  States  v.  Ridgeway,  31  Fed.  Rep.  144. 

So.  a  purpose,  which  takes  possession  of  the  mind 
of  a  man  at  middle  age,  to  cause  his  body  to  be 
preserved  to  the  end  of  time,  pursuant  to  which  he 
purchases  a  metallic  coffin  and  builds  a  vault  for 
its  reception,  and  bestows  bis  entire  property  upon 
the  trustees  of  a  church,  though  not  philanthropic 
or  religious,  as  an  inducement  to  them  to  under- 
take the  trust  of  properly  caring  for.  his  remains, 
excluding  his  relatives  on  the  ground  that  they 
would  not  survive  for  the  requisite  period.  Is  an  in- 
sane delusion  which  will  invalidate  his  wUi  Morse 
V.  Scott,  4  Dem.  S07. 


Digitized  by  VjOOQIC 


M8 


CONKSCTICUT  SUFREVB  COVBT  OF  £rROB& 


Dkc.^ 


Its  use,  permnnently  Impair,  to  any  notireable 
degree  at  least,  either  his  physical  health  or 
meotal  powers;  that  he  remained  through  life 
possessed  of  a  strong,  vigorous,  and  welt  bal- 
anced mind;  that  he  baVbored  no  delusions 
touching  his  sister;  and  that  the  long  estrange- 
ment between  them  (which  was  conceded)  was 
not  the  consequence  of  insane  imaginings  or 
insane  delusions,  but  of  causes  whicb  were 
real,  substantial,  and  sufficient. 


The  contestants,  as  a  part  of  their  case,  and 
as  tending  to  establish  their  said  claim,  offered 
evidence  to  show  that  the  testator  durincr  the 
latter  years  of  his  life  was  careless  and'eveo- 
slovenly  in  his  dress  and  personal  appejirance, 
whereas  he  had  formerly  been  scrupulously 
neat  and  particular;  that  bis  countenance  was- 
unnaturally  pallid,  bis  eyes  glassy,  his  speech 
hesitating  and  incoherent,  the  muscles  of  face- 
and  han^s  nervous  and  twitching;  and  that  he 


i^nd  an  old  mao  who  sees  a  younfr  wciman  at  the 
house  where  he  boards  of  whom  be  has  bad  no  for- 
mer knowledge  and  wants  to  marry  ber  at  a  time 
when  he  is  unquesfioiiabiy  insane,  and  Is  afterwards 
broufirbt  away  in  a. straight  waistooet,  when  he 
writes  a  paper  by  way  of  a  codicil  to  bis  will  niving 
ber  a  letracy.  Is  subject  to  an  Insane  delusion  which 
will  invalidate  the  codiclL  Clarke  v.  Lear,  Cited 
in  1  PbilUm.  Bccl.  Bep.  119. 

Vlir.  ApvUeaUon  of  ordinaru  tesU, 

With  reference  to  criminal  acts  the  test  applica- 
ble to  general  insanity,  or  capacity  to  distinguish 
between  right  and  wrong  with  reference  to  the 
particular  act  in  question,  has  been  most  f  requenuy 
applied. 

Thus,  one  who  committed  a  crime  under  the  im- 
pulae  of  an  Insane  delusion  is  punishable  if  be 
knew  at  the  time  that  he  was  acting  contrary  to 
la  w.  State  v.  Mewherter,  40  Iowa,  SS;  State  v.  Mur- 
ray, 11  Or.  41&      • 

And  one  who  committed  a  homicide  is  criminally 
responsible  therefor  though  affected  by  an  insane 
delusion  on  the  subject  with  which  the  act  is  con- 
nected, if  be  were  capable  of  the  appreciation  and 
consciousness  of  right  and  wrong  as  applied  to  the 
act,  and  had  the  ability  through  that  consciousness 
to  choose  whether  or  not  he  would  do  the  deed. 
Bute  V.  Whidsor,  6  Harr.  (Del.)  612:  Wilcox  v. 
State,  94  Tenn.  106;  United  States  v.  fildgeway,  31 
Fed.  Bep.  144. 

Partial  insanity,  halluctoatlons,  or  delusion  will 
not  excuse  from  criminal  responsibility  where  the 
person  understood  the  nature  and  character  of  bis 
act,  bad  knowledge  tbat  it  was  wrong,  and  mental 
power  sulBcient  to  apply  tbat  knowledge  to  bis 
own  case  and  know  tbat  he  would  be  punished 
therefor,  and  bad  suAelent  power  of  memory  to 
recollect  the  relation  m  whicb  he  stood  to  others 
and  otbers  stood  to  bim.  Com.  v.  Freeth,  6  Clark 
(Pa.)  466;  Com  v.  Sayres,  U  Phila.  568. 

And  the  fact  tbat  a  person  committing  a  crime 
imagined  the  existence  of  an  Injury  and  sought  an 
opportunity  of  gratifying  revenge  is  no  excuse 
therefor  if  be  were  capable  in  other  respects  of 
distinguishing  between  right  and  wrong.  Belllng- 
ham*8  Case,  1  Collinson,  Lunacy,  6H0. 

The  existence  of  a  delusion  is  only  important  as 
it  throws  light  upon  the  question  of  the  party 'a  ca^ 
paoity  to  distinguish  between  right  and  wrong. 
Gulteau's  Case,  10  Fed.  Bep.  16L 

So,  a  person  committing  an  offense  under  the  in- 
fluence of  an  insane  delusion  as  to  existing  facts  is 
equally  liable  therefor  with  a  person  of  sound 
mind  where  the  delusion  was  only  partial.  Hu  mph- 
reys  v.  State,  45  Ga.  190. 

But  a  man  is  not  responsible  for  an  act  when  by 
reason  of  Involuntary  insanity  or  delusion  he  is  at 
the  time  incapable  of  perceiving  tbat  the  act  is 
either  wrong  or  unlawf uL  People  v.  Pine,  S  Barb. 
660. 

And  one  who  committed  a  crime  while 'laboring 
under  a  delusion  believing  tbat  he  was  doing  an 
act  which  was  not  wrong  or  of  which  he  did  not 
know  the  consequencea  is  not  criminally  responsi- 
ble t  beref or.    Beg.  ▼.  To woley,  8  Foet.  ft  F.  888. 

A  delusion  or  hallucination  of  the  mind  upon  the 
part  of  a  person  accused  of  crime  whicb  renders 
87  L.  R.  A. 


him  unable  to  know  whether  the  act  was  right  or 
wrong  relieves  bim  from  criminal  responsibility 
though  he  is  sane  on  all  other  subjects.  State  v. 
Huting,  IBl  Mo.  464. 

It  has  been  held,  however,  tbat  an  exception  to 
the  general  rule  exists  where  one  has  sufficient  rea- 
son to  distinguish  between  right  and  wrong  as  to  a. 
pariicular  act  about  to  be  committed  but  in  conse- 
quence of  some  delusion  the  will  Is  overmastered, 
and  there  is  no  criminal  intent.  Roberts  v.  State,. 
8Ga.8ia 

And  tbat  one  who  has  sufficient  reason  to  distin- 
guish between  right  and  wrong  in  relation  to  tbe- 
particuhir  act  about  to  be  committed  is  crimlnaily 
responsible  unless  in  consequence  of  some  delu- 
sion bis  will  is  overmastered  and  there  Is  no  crim- 
inal intent,  but  the  act  itself  must  be  connecte<fc 
with  the  delusion  under  which  the  accused  lal>ora. 
Roberts  v.  State,  8  GkL  810;  Fonts  v.  State,  4  Q^ 
Green.  600;  Casey  v.  People.  31  Hun,  168. 

See  also  Boswell  v.  State,  63  Ala.  807, 86  Am.  Bepw. 
Sh  State  V.  Lawrence,  67  Me.  674;  and  Tburman  ▼• 
State,  88  Keb.  284,  iuprci,  V. 

But  the  mere  existence  of  Insane  delusions  in  the- 
mind  of  a  person  committing  a  criminal  act  Is  never 
a  defense  unless  they  render  him  incapable  or 
knowing  what  be  is  doing,  or  of  forming  an  intent,, 
or  of  resisting  the  impulse  to  commit  it.  Hall  v. 
Com.»W.N.a86. 

Though  a  person  who  is  moved  to  the  commisslOD 
of  an  unlawful  act  by  an  insane  impulse  controllings 
bis  will  and  judgment  is  not  criminally  responslble- 
theref or.  Stevens  v.  State,  81  Ind.  486, 90  Am.  Deo. 
684. 

The  test  of  criminal  responsibility  is  whether  the- 
accused  when  he  committed  the  offense  was  capa- 
ble of  distinguishing  right  from  wrong,  and 
wbether  hewas  under  the  influence  of  such  an  illu- 
sion as  disabled  him  from  diiKseming  tbat  be  was- 
doing  a  wrong  act.  Bowler's  Case,  1  CoUinson, 
Lunacy,  678,  note. 

And  partial  Insanity,  haUucinations,  or  delusions- 
which  will  excuse  crime  must  control  tbe  will  and 
nuike  the  commission  of  the  act  a  duty  of  overrul- 
ing necessity.  Com.  v.  Moeler,  4  Pa.  806;  Com.  v. 
Freeth,  5  Clark  (Pa.)  466. 

They  must  be  so  intense  and  overwhelming  as  to- 
utterly  deprive  the  party  of  his  reason  in  regard  to 
the  act  committed.  State  v.  Pratt,  HousuCrim. 
Rep.  (Del.)  840. 

The  rule  of  testamentary  capacity  that  it  is  suffi- 
cient if  the  testator  posseieed  an  intelligent  con- 
sciousness of  the  nature  and  effect  of  bia  act  and- 
knowledge  of  the  property  possessed  and  an  under- 
standing of  the  disposition  intended  to  be  made, 
however,  does  not  apply  in  case  of  insane  delusion 
in  which  the  testamentary  incapacity  arises,  not. 
from  an  Inability  to  reason,  but  from  reasoning 
from  facts  and  premises  which  exist  only  In  a  dis- 
ordered imagination.  Brinton*s  Estate,  18  Phila. 
884;  American  Bible  Soc.  v.  Price,  116  IIL  62S. 

And  a  man  may  be  capable  of  transacting  busi- 
ness of  complicated  and  important  kinds,  involvings 
the  exercise  of  a  considerable  order  of  Intellect,, 
and  yet  may  be  subject  to  delusions  whicb  will  un- 
fit bim  to  make  a  will.  Smee  v.  Smee,  L.  R.  5  Probu 
Div.  84, 48  L.  J.  Prob.  N.  &  8,  88  Week.  Bep.  708, 4ii 
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Itttd  a  tendency  to  drowsiness,  and  eveii  to  fall 
aaleep.  in  conversation.  All  these  things  the 
proponents  denied,  and  offered  evideoce  to  dis- 
prove. Amonf  the  witnesses  for  this  purpose 
were  Samuel  T.  Dutton,  Mrs.  Lena  Neilson, 
Theodore  8.  Palmer,  Mrs.  Emily  Sands,  Mrs. 
J.  K.  Thacher,  and  Mrs.  C.  H.  Merriam. 
These  witnesses,  in  answer  to  questions  by  ap- 
pellees' counsel,  testified  to  their  acquaintance 
with  the  testator,  the  duration  of  such  acquaint* 


ance,  the  occasions  upon  which  they  had  mel 
him,  the  opportunities  which  they  had  had  of 
observing  him,  hiR  appearance,  conduct,  and 
conversation  upon  such  occasions,  and  to  the 
facts  within  their  Icnowledge  which  formed 
the  foundation  of  the  opinions  afterwards  ex- 
pressed by  themv  and  then,  in  further  response 
to  inquiries  from  counsel  for  the  appellees, 
and  without  objection,  testified  that,  in  their 
opinion,  the  testator  was  of  sound  mind.    Ques- 


The  fact  that  a  man  is  capable  of  traDsactlDRbusl- ' 
iiees  whatever  its  extent  or  however  comphcated  it 
may  be  or  however  considerable  the  powers  of  In- 
tellect It  may  require,  does  not  establish  his  f  ree- 
<lom  from  losane  delusions.  Smee  v.  Smee,  L.  R.  5 
Prob.  Dl V.  84, 49  L.  J.  Prob.  N.  8. 8, 28  Week.  Bep.  70B, 
44  J.  P.  22a 

Tbe  mere  fact  that  a  testator  Is  able  to  recollect 
lb  logs,  or  to  convene  rationally  on  some  subjects, 
or  to  manage  some  business,' would  nocbesuflSciont 
to  show  that  he  was  sane  where  he  bad  been  afliicted 
with  delusions.  Banks  v.  Goodfello w,  22  L.  T. N.  8. 
619,  L.  R.  5  Q.  &  649,  39  U  J.  Q.  a  N.  S.287. 

And  proof  of  busioees  capacity  of  a  testator  in 
ordinary  transactions  will  not  sustain  a  will  as 
3saln6t  evidence  of  tbe  existence  of  insane  delu- 
•ioos  witb  reference  to  the  subject-matter  and  the 
ot>Jeois  of  his  will.  Morse  v.  Scott,  4  Dem.  607;  Re 
Shaw.  2  Bedf.  107. 

Nor  is  knowledge  on  the  part  of  a  testator  that 
taia  will  would  disinherit  some  of  his  children  incon- 
•Istent  with  a  delusion  in  regard  to  them  wbicb  led 
to  their  exclusion.    Bitner  v.  Bitner,  85  Pa.  347, 

Proof  of  the  existence  of  a  delusion  and  of  Its  ef- 
fect to  invalidate  a  will  made  by  tbe  person  affected 
t>y  it  must  be  more  direct  and  full  where  the  testa- 
tor is  generally  sane  and  the  dispositions  of  the  will 
Are  reasonable  on  tbeir  f  ace  than  is  required  in  cases 
of  alleged  general  insanity.  MuUins  v.  Oottrell,  41 
Miss.  291. 

And  tbe  sanity  ot  a  testator  laboring  under  an  In- 
sane delusion  is  to  be  tested  by  directing  bis  atten- 
tion to  the  subject-matter  of  such  delusion;*  while 
-tbe  sanity  of  a  person  afliicted  witb  general  de^ 
rangement  is  to  be  tested  by  answers  to  general 
questions,  bis  apparent  recollection  of  past  transac- 
tions and  his  reasoning  Justly  witb  regard  to  them 
and  with  regard  to  tbe  conduct  of  individuals. 
Nichols  V.  Binns,  1  Swab,  ft  T.  239. 

And  one  of  the  most  accurate  means  of  Judging 
wbether  delusions  ougbt  to  be  relied  upon  as  prov- 
ing a  general  unsoundness  of  mind  Is  by  a  compari- 
0OO  of  the  alleged  acts  of  insanity  witb  other  acts 
of  the  same  person,  and  the  general  course  of  his 
life.    Snook  V.  Watts,  11  Beav.lOM2Jur.  444. 

The  transaction  by  a  testator  of  ordinary  busi- 
oeas  not  connected  with  the  matter  in  regard  to 
wbioh  delusion  is  alleged  to  exist,  however,  fur- 
nlsbes  some  evidence  tending  to  rebut  the  pre- 
eumption  raided  by  proof  that  such  delusion  existed 
A  short  time  before,  tbe  question  whether  or  not  it 
to  sufficient  being  one  solely  for  tbe  Jury.  Wood  v. 
Sawyer,  Pbill.  L.  25L 

And  one  who  has  mind  enough  to  know  and  ap- 
pveciate  bis  relations  to  the  natural  objects  of  bis 
bounty  and  tbe  character  and  effect  of  the  provi- 
sions of  bis  will  has  a  mind  sufficiently  sound  to 
make  a  will  though  at  the  time  he  may  have  har- 
bored some  insane  delusion.  Dunham's  Appeal,  27 
Conn.  192. 

lIX.  Delu&UyM  on  particular  auitjeeti. 

Particular  beliefs  amounting  to  or  claimed  to  be 
Ineane  delusions  are  governed  by  tbe  general  rules 
laid  down  in  tbe  previous  subdivisions  of  this  note, 
as  applied  to  tbe  particular  belief  in  question.  And 
It  is  to  be  also  noted  that  the  cases  witb  relation  to 
delusions  on  particular  subjects,  though  separated 
a7L.  K.  A. 


from  the  general  rules  for  convenience  in  classifi- 
cation, consists  of  an  application  of  such  general 
rules  to  tbe  subject  in  hand,  and  are  to  be  consid- 
ered as  illustrating  such  general  rules. 

a.  Beliaious  helUf, 

No  opinion  on  a  question  of  mere  speculative  be< 
lief  of  Itself  constitutes  insanity.  Thompson  v, 
Quimby,  2  Bradf.  449. 

And  no  belief  as  to  future  rewards  and  punish- 
ments or  other  religious  creeds  can  be  regarded  as 
evidence  of  Insanity,  as  there  is  no  test  by  which 
their  truth  can  be  asoertaloed.  Gass  v.  Gass,  8 
Humph.  278. 

And  excitement  of  ratad  toucbinff  religion, 
though  amounting  to  aberration,  whicb  is  confined 
to  this  sphere  of  mental  action,  though  it  would 
quicken  tbe  ordinary  vigilance  of  a  court  of  Justice 
into  watchful  Jealousy  is  not  alone  sufficient  to 
warrant  setting  aside  a  sale  of  real  property.  Lo- 
aear  v.  Shields,  28  N.  J.  Bq.  609. 

So,  delusions  which  will  relieve  a  pATSon  from 
criminal  responsibility  are  delusions  of  the  senses 
or  such  as  relate  to  facts  or  objects,  and  not  mere 
wrong  notions  or  impressions  of  a  moral  nature, 
and  the  aberration  must  be  mental,  not  moraU 
Beg.  V.  Burton,  8  Vost  4;  F.  772. 

And  a  delusion  upon  tbe  part  of  a  husband  that 
be  and  his  wife  had  got  religion  and  that  be  bad 
turned  preacher  does  not  affect  his  criminal  re- 
sponsibility for  the  murder  of  his  wife.  Bovard  v. 
State,  80  Miss.  000. 

So,  in  Her  Majesty's  Advocate  v.  M*Leod,2Swin« 
88^  tbe  court  expressed  an  opinion  that  evidence 
that  tbe  accused  had  written  a  letter  in  blood,  and 
bad  strange  religious  notions,  and  had  a  wheel 
studded  with  nails  upon  which  be  prayed,  and  that 
he  put  a  blanket  in  tbe  river  and  then  put  it  around 
his  shoulders,  and  be  believed  be  had  discovered 
perpetual  motion,  and  caused  an  extraordinary 
commotion  in  church,  and  that  he  was  Jealous  of 
his  wife  and  believed  that  his  life  was  threatened 
by  her,  is  not  sufficient  to  show  insanity  as  a  de- 
fense to  a  criminal  charge. 

In  Beynolds  v.  United  States,  98  U.  S.  146, 26  L.  ed. 
244,  however,  in  whicb  the  question  at  issue  was  as 
to  the  validity  of  plural  marriages  under  tbe  doc- 
trine of  mormonism,  the  rule  was  laid  down  that 
religious  belief  cannot  be  accepted  as  a  Justification 
of  an  overt  act  made  criminal  by  the  law  of  the 
land.. 

So,  a  mortgage  given  by  a  person  who  compre- 
hends what  be  is  doing  at  tbe  time  is  valid  though 
he  was  afflicted  with  a  religious  delusion  and  is  a 
peison  of  eccentric  habits.  Campbell  v.  Hill,  28  U. 
C.  a  P.  478. 

But  a  conveyance  made  by  a  man  of  weak  intel- 
lect to  a  woman  whom  he  regarded  as  a  divine 
person  who  oould  say  or  do  or  wish  nothing  that 
was  wrong  and  whose  influence  over  him  was  un- 
bounded, for  an  inadequate  consideration,  will  be 
set  aside  in  equity.  Jones*s  Appeal.  11  W.  N.  C.  258. 

And  see  also  Thornton  v.  Appleton,  29  Me.  298, 
infra,  IX.  i. 

So,  belief  in  tbe  doctrines  of  any  church  is  not 
such  an  insane  delusion  as  will  invalidate  a  will. 
Newton  v.  Carbery,  6  Cranch,  C.  C.  626. 

An  opmion  entertamed  by  a 
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tioDS  were  thereupon  asked  of  these  witnesses 
by  counsel  for  the  appellees^  and  against  the 
objection  of  the  appeUants  that  the  questions 
were  immaterial  and  irrelevant,  as  follows: 
Of  Pamuel  T.  Dutton:  "State  whether  or 
not  during  this  period  you  observed  any  in- 
dication of  mental  weakness."  Of  Mrs.  Lena 
I^eilson:  ''Will  you  state  whether  you  ever 
observed  in  bis  appearance  or  manner  or  con- 


duct anything  which  indicated  mental  un- 
soundness?" Of  Theodore  8.  Palmer:  "Wa* 
there  anything  in  his  looks,  talk,  conversation, 
address,  or  anything  about  him  that  indicated 
any  aberration  of  intellect  in  any  way?*'  Of 
Mrs.  Emily  Sands:  '*Did  you  ever  at  any  time 
see  anything  to  indicate  that  he  was  not  of 
perfectly  sound  mind  ?"  Of  M  rs.  J.  K.  Thacher : 
*'WaB  there  anything  in  his  apparel,  his  de- 


future  state,  of  wbioh  no  man  has  posftlve  koowl- 
edge  and  whicb  to  entirely  wUbIn  the  domain  of 
opinion  and  faith  and  not  of  knowledire«  cannot  be 
deemed  evidence  of  Insanity  which  will  aflTeot  the 
validity  of  his  will.  Bonard*s  Will.  16  Abb.  Pr.  N. 
&12& 

Thus,  the  belief  of  a  testator  that  there  are  de- 
flrrees  of  haplness  in  a  future  state  of  ezistenoe,  and 
that  in  whatever  circle  a  man  lived  on  earth  he 
would  move  in  in  his  future  state,  and  that  his  pre- 
eminence there  depended  upon  the  amount  of  prop- 
erty he  possessed  here  and  the  charitable  purposes 
for  which  he  devoted  it,  constitutes  no  evidence  of 
insanity.    Oass  v.  Gass,  8  Humph.  878. 

And  the  doctrine  of  meterapsyohosis,  oonsiatinfr 
of  a  belief  that  the  souls  of  men  after  death  paf« 
into  animals,  is  not  an  insane  delusion  whioh  will 
render  the  person  so  bellevinir  incapable  of  making 
a  testamentary  disposition  of  bis  estate.  Bonard*s 
Wilt,  KS  Abb.  Pr.  N.  S.  128. 

And  belief  in  Mormonism,  Fonrierism,  and  spirit- 
ualism, and  other  absurdities*  and  belief  in  dreams* 
imafflninfir  them  to  be  visions,  and  other  foolteh 
conduct,  does  not  establish  testamentary  incapa- 
city as  against  evidence  of  shrewdness  and  business 
ability.   Turner  v.  Hand,  8  Wall.  Jr.  88. 

So,  erratic  or  extreme  notions  or  opinions  upon 
religion,  colleges,  education,  or  masonry  and  secret 
societies  will  not  necessarily  render  a  man  incapa- 
ble of  making  a  will  where  he  has  sufficient  mind 
and  memory  to  understand  the  businese  he  was  en- 
gaged in.  American  Bible  6oc.  v.  Price,  115U1.8SB3. 

And  religious  impressions  and  apprehensions  pro- 
ducing extreme  anxiety  and  hopeless  despair  caused 
by  a  conviction  that  the  sufferer  had  passed  his  day 
of  grace,  so  overwheiminff  asto  render  him  uncon- 
cerned and  listless  on  all  other  subjects,  does  not 
necessarily  show  an  impaired  reason  and  that  the 
person  so  affected  was  incapable  of  making  a  ra- 
tional and  valid  will,  and  if  when  his  attention  can 
be  diverted  to  other  things  he  is  rational  and  sensi- 
ble as  to  tbem,  it  would  tend  strongly  to  the  con- 
clusion that  his  mind  was  not  unsound.  Weir's 
Will,  9  Dana.  484. 

And  the  fact  that  before  making  his  will  a  tes- 
tator frequently  read  the  Bible  and  a  religious  pa- 
per and  prayed  frequently  at  night,  and  claimed  to 
have  seen  lights  typifying  the  different  churches, 
and  that  he  talked  of  religion  in  an  excited  man- 
ner, does  not  establish  a  religious  delusion  or  reli- 
gious Insanity.  Williams  v.  Williams,  15  Ky.  L.  Rep. 
432. 

Nor  will  the  court  declare,  as  matter  of  law,  that 
a  belief  upon  the  part  of  a  testator  that  the  Al- 
mighty specially  revealed  himself  by  manifesting 
his  supreme  will  to  him  in  regard  to  all  matters  of 
business  or  importance,  and  that  he  was  bound  im- 
plicitly to  obey  said  revelations,  while  in  other  mat- 
ters wbile  acting  under  said  delusions  he  acted  ra- 
tionally and  as  a  man  of  sound  and  disposing  mind 
and  one  capable  of  making  a  valid  deed  or  con- 
tract, is  not  of  itself  sufficient  to  avoid  hiswilL 
Townshend  v.  Xownshend,  7  Gill,  10. 

Belief  in  the  possibility  of  cures  as  the  result  of 
the  exercise  of  faith  on  the  part  of  the  patient  or 
healer  or  both  together,  however,  though  practi- 
cally held  by  many  persons,  is  sufficent  to  consti- 
tute testamentary  incapacity  where  it  unsettles 
the  Judgment  of  the  testator  and  leaves  him  under 
87  L.  R.  A. 


the  influence  of  a  delusion  that  usurps  the  place  or 
reason  and  controls  his  will,  thougb  he  is  of  sound 
mind  as  to  every  other  subject.  Taylor  v.  Trich,, 
166  Pa.  688. 

Where  there  Is  an  insane  delusion  on  the  part  of 
a  testator  in  regard  to  his  duty  or  moral  obligation' 
to  make  a  will  in  favor  of  a  particular  individual, 
corporation,  or  society,  and  a  will  is  made  as  a  re> 
suit  of  such  insane  delusion,  it  cannot  be  sustained.. 
American  Bible  Soc.  v.  Price,  115  III  832. 

And  the  will  of  a  testator  who  about  twomontha 
previous  had  had  an  illness  which  affected  hi» 
mind,  after  which  he  became  better  and  conducted, 
himself  rationally,  and  subsequently  received  oom- 
munion  for  the  first  time  at  about  the  time  of  a 
return  of  the  symptoms  of  mental  disease,  which 
took  the  form  of  an  uncontmllable  idea  that  he 
must  be  eternally  damned  for  having  received  the 
communion  unworthily,  after  whioh  he  was  pro- 
nounced insane  by  a  medical  board  and  died  in  a 
lunatic  asylum,  will  not  be  admitted  to  probatev 
though  it  was  sensible  on  its  face  and  contained  no- 
traits  of,  or  connection  with,  the  subject  of  his- 
delusion.  Bymes  t.  Green,  1  Swab,  ft  T.  401^  5  Jur. 
N.  8. 748, 28  L.  J.  Prob.  N.  8.  83. 

So,  the  modification  of  an  instruction  in  a  wilt 
contest  that  eccentricities  or  peculiarities  or  radi- 
cal or  extreme  notions  or  opinions  upon  religion^ 
education,  or  secret  societies  will  not  render  a  man 
incapable  of  making  a  will,  so  that  it  reads  will  not 
necessarily  render  a  man  incapable  of  makinir  a 
will.  Is  not  error.  American  Bible  Soc  v.  Price* 
115  Ul.  882. 

b.  Bdlef  in  spiritualism. 

Spiritualism  is  not  itself  insanity.  Be  Spencer,. 
96  Cal.  448. 

And  belief  in  spiritualism  cannot  be  held,  as  mat* 
ter  of  law  or  fact,  to  be  Insanity.  Re  Keeler,  Vi 
N.  Y.  S.  R.  148. 

Nor  is  a  belief  in  spiritualism  an  insane  delusion. 
Mlddleditch  v.  Williams,  46  N.  J.  Bq.  T26, 4  L.  K.  A. 
738. 

So,  the  fact  that  one  professing  to  believe  la 
spiritualism  may  be  influenced  by  and  led  to  give 
credence  to  alleged  communlcatioos  from  spirita 
which  are  in  fact  Impositions  and  delusions  cod> 
trived  by  designing  persons  is  not  sufficient  to  es- 
tablish want  of  testamentary  capacity,  but  is 
proper  to  be  considered  with  reference  to  tbe  ques- 
tion of  mental  weakness.  As  Storey,  20  Ul.  App. 
188. 

And  belief  in  spirits  and  that  spirits  whispered  to 
the  accused  and  bade  him  do  a  criminal  act  may 
be  evidence  for  the  jury  to  found  their  judgment 
upon  in  regard  to  his  understanding  and  compre- 
hension in  a  prosecution  tberefor,  but  is  of  itself 
no  defense.   People  v.  Waltz,  50  How.  Pr.  204. 

Nor  is  a  belief  in  spiritual  manifestations  and  in 
having  communications  with  deceased  persons 
necessarily  evidence  of  such  a  disordered  mental 
condition  as  will  render  one  incompetent  to  make 
a  conveyance  of  real  estate.  Lewis  v.  Arbuckle,  86 
Iowa.  886. 18  L.  R.  A.  677. 

So,  belief  in  spiritualism  in  its  various  phasea,  on 

the  part  of  a  testator,  is  not  of  Itself  sufficient  to 

establish  incapacity  to  nuike  a  wlU.    Brown    v. 

Ward,  58  Md.  876, 86  Am.  Rep.  iS^  Otto  y.  Doty,  81 
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portmeot,  or  conduct,  or  oonversatioD,  tbnt 
indicated  any  UDSouDdDess  of  mind?"  Of  Mrs. 
C.  H.  Mernam:  "Duriog  the  entire  period 
that  you  knew  him.  I  should  like  to  have  you 
tell  the  Jurv  whether  there  was  ever  any  occa- 
Mon  when  lie  showed  to  you  any  incoherence 
in  bis  conversation,  anything  that  attracted 
jour  attention,  indicating  that  be  was  either 
mentally  unbalanced,  or  incompetent  in  any 


respect  mentally."    To  all  of  these  questiona. 
the  several  witnesses  answered  in  the  nejrative. 
Counsel  for  the  appellants  duly  excepted  ix^ 
each  case. 

The  action  of  the  superior  court  in  admitting 
these  questions  was,  we  think,  justified  by 
what  is  held  in  S/ianley'$  Appeal,  6d  Coon.  825, 
880.  It  is  there  said,  concerning  "mental  un- 
soundness beginning  at  a  certain  time  and  in- 


Iowa,  28;  Keeler  v.  Keeler,  20  N.  Y.  8.  B.  480;  LaBau 
T.  Tapderbilt,  8  Bedf.  884. 

UDlees  it  appears  that  the  will  was  the  ollsprinir 
tlMreor.    LaBaa  v.  Yanderbllt,  8  Bedf.  884. 

And  belief  upon  the  part  of  a  testatrix  that  the 
•ptrit  of  her  deceased  basband  was  present  with 
ber  Is  not  an  iosane  delusion  which  will  affect  tbe 
Tmlidity  of  her  wlU.  General  Oonreotion  of  New 
JeTusatem  Cburoh  v.  Grooker,  7  Obio  C  C  827. 

And  tbat  a  person  holds  tbe  belief  that  he  can 
oommunloato  witb  spirits  and  can  be  and  is  ad- 
vised aod  directed  by  them  Id  bis  business  transao- 
tioDS,  social  affairs,  and  in  the  disposition  of  his 
property  does  not  per  «e  establish  bis  insanity  or 
want  of  testamentary  capacity.  Turner  v.  Busk, 
fi8Md.86w 

And  will  not  affect  the  validity  of  his  will  wbere 
tbere  is  nothing  to  show  that  tbe  subject  of  spirit- 
ualtsm  ever  entered  tbe  mind  of  the  testator  in 
connection  with  his  will.  Whipple  v.  Eddy,  181 
III.  114. 

8o,  mere  eccentricities  of  belief,  including  a  belibf 
hi  spiritualism,  are  not  conclusive  evidence  of  want 
of  testamentary  capacity,  provided  tbe  testator  is 
not  affected  by  any  delusion  respectlnir  matters  of 
fact  connected  with  the  making  of  the  will  or  tbe 
objects  of  his  bounty.  McQary  v.  Btoll,  44  Neb. 
175. 

And  peculiarities  and  eccentricities  of  conduct, 
and  H  belief  In  spiritualism,  on  the  part  of  a  testator, 
will  not  invalidate  bis  will  where  be  was  a  man  of 
vlirorous  intellect  and  sauffuioe  temperament,  hav- 
inir  unbounded  faith  In  hla  own  accuracy  and 
soundness  of  ludjrment.    Smiths  Will,  62  Wis.  648. 

And  tbe  fact  that  a  testator  Is  eccentric,  excita- 
ble, passionate,  and  very  nervous,  and  is  believed 
by  many  to  be  insane  on  certain  subjects,  and  tbat 
be  beUeves  in  spiritualism  and  In  Mormooism  or 
Founerlsm,  and  talks  very  much  like  a  fool,  and  has 
visions  and  believes  in  them.  Is  not  sufficient  to 
vhow  a  want  of  sound  mind  and  memory,  wbere  be 
attends  strictly  to  his  business  and  manages  it  witb 
eapadty.  care,  and  skill,  and  appears  to  be  of 
■ound  mind  in  other  respeota.  Turner  v.  Hand,  8 
Wall.  Jr.  8& 

Nor  will  the  fact  that  a  tesUtor  believed  In  mes- 
merism, clairvoyants,  divining  and  mineral  rods, 
dreams  and  spiritual  Influence,  and  that  be  searched 
for  tbe  supposed  deposits  of  money  by  Captain 
Kidd,  and  escribed  bis  failure  In  two  Instances  to 
the  utterance  of  certain  words  duripg  the  search, 
constitute  such  an  Insane  delusion  as  will  invalidate 
bis  will.    Thompson  v.  Quimby,  2  Bradf.  440. 

So,  a  belief  In  spiritualism  on  tbe  part  of  a  person 
who  was  drowned,  and  tbat  he  would  enjoy  all  the 
pleasures  of  this  life  after  death.  Is  not  evidence  of 
suicide  in  an  action  on  an  insurance  policy  con- 
taining a  condition  against  liability  In  case  of  death 
by  suicide.  Continental  Ins.  Co.  v.  Delpeuch,  82 
Pa.  225. 

TheezJatenoe  and  Influence  of  Insane  delusions 
in  any  particular  case  may  be  proved,  however,  by 
tbe  surrpoder  of  tbe  will  to  the  imagrlnary  direc- 
tions regarded  by  the  victim  as  tbe  directions  of 
God  or  of  spirits  speaking  to  him  from  another 
worid,  or  by  tbe  control  of  an  Impulse  due  to  tbe 
imaginary  state  of  facts.  Taylor  v.  Trich,  166  Pa. 
ML 

Thua,  a  conveyance  ahortly  previous  to  bis  death, 
87  L.  a  A. 


by  a  man  addicted  to  the  use  of  alcoholic  liquor  to- 
such  an  extent  that  be  had  become  very  much  de- 
bilitated In  mind  and  tiody,  of  large  portions  of  his 
property  in  consideration  of  $1  and  friendship,  to 
a  woman  with  whom  be  lived  in  unlawful  but  oloee' 
and  confldential  relations  for  years,  who  professed- 
to  be  a  spiritual  medium  and  to  have  dally  com-- 
munication  with  his  deceased  wife  whose  memory 
be  greatly  revered,  and  who  bad  acquired  great  in-, 
fluence  over  him  and  controlled  him  to  a  large  de- 
gree in  the  management  of  his  business  affaira,. 
should  be  set  aside  on  the  ground  of  undue  influ- 
ence.   Leighton  v.  Orr,  44  Iowa.  079. 

So,  a  will  In  favor  of  a  spiritual  medium,  made  br 
one  who  embraced  spiritualism  as  practised  by  her 
and  instead  of  merely  believing  in  it  as  an  abstract 
proposition  became  possessed  by  it  and  suffered  it 
to  dominate  bis  lire  and  override  every  other  con- 
sideration, which  belief  was  artfully  used  by  tho 
medium  to  alienate  him  from  bis  only  ohlid  and  to 
get  his  property,  will  be  set  aside  In  eq  ulty.  Thomp- 
son V.  Hawks,  14  Fed.  Rep.  902. 

And  a  will  made  by  a  testatrix  believing  that  the 
spirit  of  ber  deceased  husband  directed  or  dlctated- 
It  acting  under  that  belief.  Is  void  on  tbe  ground  of 
undue  influence.  Bobinson  v.  Adams,  flK  Me.  809, 10 
Am.  Rep.  478. 

And  tbat  a  testatrix,  prior  to  the  execution  of  her 
will,  accompanied  a  favorite  legatee  to  a  spiritual 
aSanee  at  the  bouse  of  tbe  legatee's  sttorney,  where 
a  pretended  letter  was  read  trom  tbe  deceased  hus- 
band of  tbe  testatrix  warning  her  against  her  son 
and  advising  her  to  fix  her  property  so  that  be 
should  not  get  it,  is  evidence  of  an  attempt  to  un- 
duly influence  her  tending  to  impeach  the  wilL 
Greenwood  v.  Cllne,  7  Or.  17. 

So,  evidence  tbat  a  testator  was  a  spiritualist  and 
eighty  years  of  age  when  he  married  his  second 
wife,  and  tbat  he  submitted  to  her  influence  as  a 
medium  between  him  and  the  spirit  of  his  flrst 
wife,  is  suiBcient  to  warrant  the  jury  in  inferring 
that  bis  will  In  her  favor  was  procured  by  fraud 
and  undue  influence.  Baylies  v.  Spaulding  (Hass.> 
1  New  Eng.  Rep.  914. 

And  where  an  aged  widow  is  Induced  by  a  person 
claiming  to  be  a  spiritual  medium  Into  a  belief  tbat 
she  was  following  the  wishes  of  ber  deceased  hus- 
band, conveyed  to  her  through  such  medium,  to 
adopt  him  as  her  son  and  transfer  a  large  amount 
of  money  to  him  and  make  her  will  in  bis  favor  and 
settle  all  or  nearly  all  ber  property  upon  him  with- 
out consideration,  a  relation  is  established  between 
them  which  implies  the  exercise  of  dominion  and 
Influence  by  tbe  medium  over  her  mind  which  im- 
poses upon  the  medium  the  burden  of  proving  tbat 
such  gifts  were  her  voluntary,  well- understood 
acts,  and,  in  the  absence  of  such  proof,  they  will  be 
set  aside.  Lyon  v.  Home,  L.  K.0  Eq.  666, 87  L.  J.. 
Ch.  N.  S.  074. 18  L.  T.  N.  S.  451. 10  Week.  Rep.  824. 

So,  belief  on  the  part  of  a  testatrix  tbat  the  spirit 
of  ber  deceased  husband  directed  or  dlctiited  ber 
will,  and  groundless  and  causeless  suspicion  enter- 
tained by  her  of  ber  son-in-law^s  character,  that  he 
was  exposed  to  the  contrr)!  of  evil  spirits,  and  be- 
lief on  her  part  that  be  had  a  supernatural  power 
over  his  wife  through  tbe  aid  of  evil  spirits, 
will  Invalidate  her  will  if  such  matters  amount  to 
an  Insane  delusion  and  Influence  ber  in  making  ber 
will.  Bobinson  v.  Adams,02Me.  869, 18  Am.Rep.  478.. 
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Dsa, 


dicated  by  certain  changes  in  the  appearance 
«ud  conduct  of  the  testatrix,"  that,  "as  bearing 
apon  this  complex  question,  acquaintance  with 
Mrs.  Sbanlej  before  and  after  1874,  opportun- 
ities to  see  ber  after  that  date,  and  to  observe 
what  changes  there  were  in  her  conduct  and 
appearance,  to  state  them  if  there  were  any, 
anil  if  there  were  none  to  so  state,— were  facts 
•of  the  highest  significance."    But  it  is  claimed 


by  the  appelhinta  that  the  questions  here  asked 
confessedly  called  for  the  opinions  of  wit- 
nesses upon  facts  which  were  not  given,  and 
could  not  be  gi?en;  that  such  witnesses  were 
all  nonexpert;  and  that  what  their  standard  of 
8  inity  was,  or  whether  they  had  any  standard, 
or  any  correct  idea  whatever  of  what  consti- 
tutes insanity,  does  not  and  cannot  be  made  to 
appear.    But  it  must  borne  in  mind  that  all 


A  will  made  by  ft  testatrix  bellevinsr  that  she  was 
•doing  it  at  the  diotation  of  the  spirit  of  her  de- 
•ceased  husbaod,  implicitly  following  the  imagined 
-directions,  and  yielding  ber  own  will  and  judgment, 
and  exercising  no  free  agencies,  would  not  be  ber 
<own  will  butanotber^s  in  the  some  manner  as  if  ac- 
tually dictated  by  a  living  person;  but  though  she 
believed  that  she  bad  what  she  deemed  ber  bus- 
^and*8  opinions,  wisbeis  or  judgment,  if  she  never- 
tbelesB  acted  according  to  ber  own  will  and  ber  own 
judgment,  regarding  her  husband^s  imagined  opin- 
ions in  the  light  of  Md  vice,  it  would  not  be  undue  in- 
iluenoe  whicb  would  affect  the  validity  of  ber  will, 
though  she  might  have  had  full  faAth  in  the  sup- 
'po8e<l  communications,  and  have  regarded  them  as 
her  husband's  advice.  Boblnson  v.  Adams,  ffi  Me* 
309, 16  Am.  Rep.  478. 

A  will  will  not  be  set  aside  on  the  giound  that 
the  tesutor  was  a  believer  in  spiritualism  and 
liad  an  insane  delusion  that  the  persons  who 
would  have  inherited  bis  property  bad  he  died 
intestate  were  unfriendly  to  him  and  disposed  to 
•cheat  and  rob  him,  however,  where  the  expression 
upon  which  such  claim  of  delusion  is  based  con- 
sisted of  the  utterance  of  his  own  feelings  toward 
them  based  upon  what  be  regarded  as  social  neg- 
lect  on  their  part  towards  him  and  his  wife  because 
tbey  were  k)elievers  in  spiritualism  and  bad  enter- 
tained those  in  their  house  who  claimed  to  be  oo- 
ttellevers.    Keeler  v.  Keeler.  iO  N.  Y.  8.  B.  480. 

And  faith  upon  the  part  of  a  testator  in  the  state- 
ment of  clairvoyants,  fortune  tellers,  and  spiritual 
-mediums,  and  impressions  derived  from  dreams, 
«nd  belief  in  witchcraft  and  other  superstitions. 
4ind  the  assumption  that  be  lived  without  ain.  and 
persistent  attempts  to  Invent  or  discover  perpetual 
motion,  and  belief  that  he  could  Invent  torpedoes 
and  other  engines  of  war  with  which  fleets  and 
^armies  could  be  destroyed,  and  that  be  could  in- 
vent a  machine  or  instrument  which  would  indi- 
-cate  the  location  of  mineral  deposits,  dots  not  ooo- 
-fftitute  such  an  Insane  delusion  as  will  invalidate 
his  will,  where  when  be  had  opportunity  to  bring 
his  peculiar  notions  to  a  particular  test  and  ilM 
test  failed  be  abandoned  them,  and  where  his  no- 
tions with  relation  to  a  discovery  of  mineral  de- 
posits and  the  invention  of  torpedoes  were  gained 
:at  a  time  when  great  interest  was  taken  in  matters 
pertaining  to  mining  and  warfare.  Chafln*s  Will,  as 
Wis.  667. 

And  the  will  of  a  testator  who  was  a  spiritualist, 
and  who  believed  that  through  certain  mediums 
he  could  communicate  with  the  spirits  of 'deceased 
persons,  and  who  received  from  one  of  these  me- 
•diumswhat  purported  to  be  a  message  from  bisde- 
'ceased  wife,  advisinar  him  to  marry  a  person  to 
whom  be  was  paying  his  addresses  who  afterwards 
became  the  beneficiary  in  bis  will,  which  he  doubt- 
leas  believed  was  from  bis  deceased  wife,  and  who 
believed  reports  of  the  condition  of  the  French  and 
'German  war  which  he  received  from  mediums 
though  different  from  the  current  newspaper  re- 
ports, will  not  be  held  invalid  where  when  the  evi- 
dence of  the  truth  of  the  newspaper  reports  be- 
came strong  his  confidence  in  the  Infallibility  in  the 
other  reports  was  weakened,  and  be  came  to  be- 
lieve that  there  were  more  than  one  kind  of  spirits, 
-some  of  which  might  try  to  injure  him  and  others 
might  not.  Smith's  Will,  58  Wis.  648, 38  Am.Rep.  760. 
'87L.RA. 


So,  In  iZe  Storey,  20  DL  App.  183,  in  which  the  tes- 
tator thought  himself  in  receipt  of  advice  as  to 
some  of  his  matters  from  a  spirit  or  individual  to 
whom  he  alluded  as  the  *iittle  squaw,"  and  that  be 
received  treatment  for  his  t)odfly  ailments  from 
the  same  source,  which  greatly  benefited  him,  and 
be  signed  his  will  at  the  request  of  his  wife  upon 
her  statement  that  be  knew  what  the  little  squaw 
had  said  about  provisions  for  those  he  loved  best 
and  that  he  knew  she  loved  him  and  he  loved  her 
best,  it  was  held,  on  objection  that  he  was  weak  la 
will  and  impaired  In  memory  and  an  easy  prey  to 
fraud,  that  there  was  no  evidence  fending  to  show 
fraud,  compulsion^  or  improper  practice,  and  that 
fraud  to  avail  must  be  directly  connected  with  the 
execution  of  the  will  and  such  as  to  deprive  the 
testator  of  bis  free  agencies,  and  that  advice  or 
even  persuasion  of  the  wife  to  induce  a  will  in  her 
favor  Is  lawful. 

The  court  will  not  determine,  as  matter  of  law, 
however,  that  belief  on  the  part  of  a  testatrix  that 
she  had  received  communications  from  the  spirit 
of  her  deceased  husband  whom  she  declared  had 
either  dictated  her  will  or  expressed  his  approval 
of  its  provisions,  and  that  an  Idea  entertained  by 
her  that  the  husband  of  her  only  child  was  pos- 
sessed of  a  demon  whicb  enabled  him  to  control  his 
wife's  affections  and  alienate  them  from  ber 
mother,  and  other  similar  opinions,  is  ipso  facto  in- 
sanity or  an  Insane  delusion.  Boblnson  v.  Adams, 
899  Me.  808, 18  Am.  Rep.  478. 

And  where  a  testator  labored  under  a  delusion 
that  a  man  long  since  dead  came  personally  to  mo- 
lest him,  and  that  he  was  pursued  by  spirits,  it 
should  be  left  to  the  jury  to  say  whether  at  the 
time  of  making  his  will  be  had  such  knowledge 
and  appreciation  of  the  facts  and  was  so  far  mas- 
ter of  his  intentlous  and  free  of  delusions  as  to  en- 
able him  to  have  a  will  of  bis  own  and  act  upon  it. 
Banks  v.  Goodfellow,28  L.  T.  N.  &  818.  L.  R.  6  Q.  B. 
648,  88  L.  J.  Q.  a  N.  6.  287. 

a  Belief  in  witeherafU 

Belief  In  witchcraft  is  not  an  Insane  delusion. 
Jones  V.  Hughes,  16  Abb.  N.  a  141. 

And  the  fact  that  a  person  believed  his  wife  to 
be  bewitched  does  not  render  blm  incompetent  to 
make  contracts.   Johnson  v.  Johnson,  10  Ind.  887. 

Belief  m  witchcraft  is  rather  a  matter  of  sus- 
picion than  evidence  of  mental  incapacity  or  de- 
lusion, and  will  not  affect  the  validity  of  a  deed 
which  was  fully  comprehended  and  thoroughly 
understood  and  designed.  Jones  v.  Hughes,  lA 
Abb.N.C.141. 

Thus,  a  statement  by  a  vendor  of  lands  who  was 
Insane  on  some  subjects  only,  but  whose  Insanity 
might  not  be  perceived  by  a  stranger,  made  to  the 
purchaser  in  the  course  of  the  negotiation,  that  be 
was  bewitched,  which  was  one  of  bis  delusions,  is 
not  a  sufficient  indication  of  Insanity  to  affect  the 
purchaser  with  notice  of  the  vendor's  condition. 
McDonald  v.  McDonald,  18  Grant,  Ch.  (U.  C)  87, 
Beversing  14  Grant,  Ch.  (U.  C.)  646. 

So,  belief  m  witchcraft  is  not  of  Itself  sufficient 
evidence  of  Insanity  of  a  testator  to  set  aside  his 
wlU.  Addlngton  v.  Wilson,  6  Ind.  187:  SchUdnecht 
V.  Bompf  (Ky.)  4  S.  W.  S36:  Van  Guysllng  v.  Van 
Kuren,  86  N.  T.  70.  See  also  Chafln's  Will,  88  Wis. 
667,  iupra^  IX.  b. 
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^ibese  witnesses  had,  and  without  objection, 
^ieatifled  to  their  acqaaintance  with  the  testator, 
-embracing  the  details  and  particulars,  as  here- 
inbefore stated,  and  had  Uien  given  their 
-opinions,  founded  upon  such  recitM  facts,  tbat 
the  testator  was  of  sound  mlod.  That  thus 
far  the  testimony  was  admissible,  no  question 
has  been  made  or  exists.  Thestandara  or  idea 
of  each  witness  as  to  sanity  or  insanity  had 


sufficiently  appeared  to  furnish  a  basis  for 
that  expression  of  opinion.  And  now,  con- 
cerning these  further  questions,  the  same  foun- 
dation supports  them,  and  the  very  reason  upon 
which  the  exception  to  the  general  rule,  by 
virtue  of  which  exception  such  opinion  evi- 
dence from  nonexpert  witnesses  is  received  at 
all,  applies  with  peculiar  force,  namelv/'that 
the  nature  of  the  subject-matter  is  such  that  it 


And  the  proof  as  to  his  beliet  in  witchcraft 
should  not  tie  singled  out  and  permitted  to  i^o  to 
the  Jurj  on  the  question  of  mental  capacity  alone, 
thereby  maklnir  It  more  prominent  than  any  other 
part.    Sobildnecht  v.  Rompf  (Ky.)  4  S.  W.  S86. 

And  a  verdict  of  the  jury,  or  a  ttndinfr  of  the 
court  in  lieu  thereof,  upon  an  issue  sustalDloff  a 
will,  will  not  be  disturbed  on  an  appeal  upon  evi- 
dence of  flrreat  eccentricity  and  tyellet  In  witchcraft 
upon  the  part  of  the  testator,  and  the  opinions  of 
many  witnesses  that  he  did  not  have  capacity  to 
makA  a  wliL  where  there  was  evidence  of  irreat 
weliibt.  upon  the  other  hand,  that  he  understood 
'tbe  f  aloe  of  prupeiiyand  had  testamentary  oapaci- 
•  ty.    Kelly  v.  Miller, »  Miss.  19. 

So.  the  belief  of  a  testator  In  witchcraft,  and  that 
his  daughter,  who  was  disinherited,  wn*  a  witch.  Is 
Dot  alone  sufficient  to  establish  his  insanity  and  In- 
competency to  make  a  will.  Scfaildnecht  v.  Bompf, 
9  Ky.  L.  Rep.  121,  4  8.  W.  286. 

Kor  Is  a  l)elief  on  the  part  of  a  testator  that  his 
daufrhters  were  witches,  and  that  they  practised 
their  Infernal  arts  upon  him.    Addln^ton  v.  Wil- 
>aoD,  5  Ind.  187,  81  Am.  Dec.  81. 

And  k>e11cf  In  witches  and  witchcraft,  and  that 
the  testator^s  health  had  been  permanently  af- 
fected by  slow  polsoningr  surreptitiously  admin- 
istered to  him,  does  not  render  him  incompetent 
vo  make  a  will  where  the  will  is  not  shown  to  have 
any  connection  with  such  opinions  and  belief, 
and  where  the  mind  Is  In  other  respects  sound  and 
▼ifrorous  and  the  judgment  InteUigent  and  dear. 
I^eech  V.  Leech,  6  Clark  (Pa.)  86. 

And  belief  on  the  part  of  a  testator  in  witches, 
-devils,  and  evil  spirits,  whioh  he  fancied  contin- 
ually worried  him,  and  the  fact  that  he  lived  In  a 
stranire  manner,  wearing  an  extraordinary  dress 
and  sleeping  m  a  hollow  log  and'ezMbitlmar  other 
extravagancies,  will  not  invalidate  his  will  where 
he  was  able  In  other  respects  to  manage  bis  affairs. 
lioe  V.  Lee.  4  McCord,  L.  188, 17  Am.  Dec.  722. 

So.  evidence  that  an  aged  testatrix  frequently 
talked  atx>ut  a  burled  treasure,  and  how  to  find  it, 
and  put  irons  in  the  cream,  and  marked  the  lx)t- 
tum  of  the  chum  with  the  sign  of  the  cross  to 
make  the  butter  come,  and  said  that  she  could  not 
keep  her  horses  fat  because  witches  rode  them  at 
night,  and  that  she  had  conversed  with  Jesus,  and 
bad  seen  the  evU  one.  and  believed  in  witches  and 
witchcraft,  and  imagined  that  she  saw  headless 
iBOrsemen  riding  across  her  fields,  will  not  affect  the 
validity  of  her  will  as  against  proof  that  she  was 
prudent  and  sensible  in  the  management  of  her 
Household  affairs,  and  shrewd  at  a  Iwrtrain,  and  a 
•coosiant  church  memt>er.  Interested  in  religious 
work,  and  an  affectionate  wife,  and  that  the  dis- 
positions of  her  will  were  in  accord  with  natural 
'Claims  upon  her  bounty.    Re  Vedder,  0  Dem.  92. 

And  in  Potts  v.  House,  6  Ga.  82i,  60  Am.  Dec.  8S9, 
•a  will  was  upheld  though  the  testator  supposed 
btmself  to  be  continually  haunted  by  witches, 
devils,  and  evil  spirits  which  he  fancied  were 
always  worrying  him,  and  believed  tbat  all 
women  were  witches,  and  imagined  that  relatives 
-whom  he  desired  to  disinherit  were  in  his  teeth 
fourteen  of  whioh  he  bad  extracted  to  dislodge 
*tbem. 

d.  BeU^  OM  to  marital  UtfiddUy. 

An  onjnst  behet  upon  the  part  of  a  husband  In 
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the  Infidelity  of  bis  wife,  and  that  she  practised 
spiritualism  upon  him  in  conjunction  with  others, 
though  amounting  to  an  insane  delusion,  will  not 
relieve  him  from  criminal  responsibility  for  her 
murder  where  he  was  capable  of  knowing  ritrht 
from  wrong  as  applied  to  the  act,  and  had  ability 
to  choose  whether  or  not  he  would  do  the  deed. 
Stare  v.  Windsor.  5  Harr.  (Del.)  512. 

And  a  mistaken  belief  upon  the  part  of  a  person 
committing  a  homicide  that  the  person  killed  had 
been  on  too  Intimate  terms  with  his  wife  will  not 
excuse  the  act,  where  the  killing  was  not  the  fren- 
zied Impnlse  of  the  moment  when  he  imagined  the 
act  of  infidelity  occurred,  but  after  he  bad  talked 
about  It  to  his  father  and  had  reflected  upon  It  and 
reasoned  himself  out  of  It  until  he  was  cured  of 
the  delusion,  and  then  again  allowed  It  to  re-enter 
hi9  mind.    Wilcox  v.  State.  94  Tenn.  106. 

So,  the  rejeccion  in  a  prosecution  for  homicide  of 
the  defendant's  declarations  made  some  time  t>erore 
the  homicide,  tending  to  show  that  he  was  laboring 
under  a  delusion  as  to  the  character  of  his  wife's 
relations  with  the  deceased.  Is  not  error  where  he 
had  already  interposed  a  defense  of  insanity  and 
was  not  restricted  In  his  prQofs.  and  had  closed  hia 
defense  on  that  point  without  offering  them.  State 
V.  John,  8  Ired.  L.  380,  49  Am.  Dec.  896. 

A  mistaken  idea  upon  the  part  of  a  testator  that 
his  wife  was  unfaithful  to  him,  which  was  the  chief, 
if  not  the  sole,  cause  of  his  making  a  will  depriving 
her  of  any  portion  of  his  property,  however, 
renders  it  invalid  thouorh  he  had  general  testamen- 
tary capacity.    Be  Gannon,  2  Misc.  830. 

And  the  will  of  a  man  who  had  once  entertained 
a  delusion  as  to  the  infidelity  of  his  wife  Is  not  en- 
titled to  probate  where  the  proof  of  recovery  was 
at  least  doubtful,  and  It  appears  tbat  he  had  t>een 
'instruoted  to  conceal  the  continued  existence  of 
the  delusion.  Dyce  Sombre  v.  Troup,  1  Deane  A 
8.  Eiccl.  Rep.  22. 

And  a  win  made  by  a  testator  ]al>or1ng  under  a 
morbid  delusion  as  to  the  infidelity  of  his  wife  and 
animosity  of  his  children,  which  when  occurrlna  to 
him  so  deranged  his  mind  as  to  prevent  him  from 
judging  as  to  the  objects  of  his  bounty,  is  invalid. 
Chaney  v.  Bryan,  16  Lea,  68. 

So.  a  will  made  under  the  influence  of  a  delusion 
on  the  part  of  the  testator  tbat  his  wife,  with 
whom  he  had  lived  for  half  a  century,  was  the 
paramour  of  bis  son-in-law.  Is  invalid  and  cannot 
be  admitted  to  probate.  Tawney  v.  Long,  76  Pa. 
106. 

And  evidence  that  a  testator  was  addicted  to 
the  excessive  use  of  intoxicating  drink,  that  be 
was  insanely  jealous  of  bis  wife  who  was  a  woman 
of  good  repute,  that  he  persistently  denied  the  pa- 
ternity of  his  children  and  charged  that  one  of 
them  was  the  child  of  his  son-in-law,  and  charged 
his  wife  with  Intimacy  with  bis  sons-in-law  and 
others,  and  frequently  k)eat  and  abused  her  In  a 
most  inhuman  manner,  and  finally  shot  her  and 
then  committed  suicide,  leaving  a  written  state- 
ment showing  that  he  took  her  life  on  account  of 
her  supposed  Infldelity,  together  with  evidence 
tending  to  show  that  there  was  no  ground  for  hia 
supposition,  is  sufficient  to  establish  the  unsound- 
ness of  his  mind  and  to  Invalidate  his  wllL  Bur^ 
hart  V.  Gladish.  128  Ind.  838. 

Nor  is  the  wfll  of  a  man  who  entertained  a  delo- 
2Q  igitized  by  * 
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canDOt  be  roproducert  or  detailed  to  the  jury  pre- 
cisely as  it  appeared  to  the  wi  oess  altbe  time." 
t^dleman  v.  Becktrith^  43  Conn.  9;  ^innley's 
Appeal.  62  Conn.  825,  880.  The  asking  of 
these  questions,  calling  for  simply  a  bald  af- 
firm atiTe  or  negative  reply,  wiih  full  oppor- 
tunity existing  for  cross-examination  to  elicit 
how  much  in  the  answer  whs  matter  of  fact, 
and  how  much  opinion  as  to  what  would  indi- 


cate mental  unsoundness,  could  not,  we  think, 
have  lended  improperly  to  the  prejudice  of  the 
contestants,  and  did  assist  in  preseotinir  to  the 
jury  the  most  correct  possible  reproduction  of 
the  subject  matter  "as  it  appeared  to  the  wit> 
ness  at  the  time." 

Coming  now  to  the  charge:  The  appellantv 
requested  the  court  to  say  that  **if  the  jury  are 
satisfied  that  the  testator  had  become  estranged 


BtoD  with  respect  to  the  infidelity  of  hts  wife,  and 
who  believed  that  she  bad  committed  adultery  in 
Hyde  Park  in  open  day  with  her  own  father  and 
also  with  numerous  other  persons,  entitled  to  pro- 
bate, tbouarki  he  could  converse  rationally  upon 
ordinary  subjects.  Dyce  Sombre  v.  Troup,  1 
Deane  &  B.  Ecd.  Rep.  22. 

And  in  Re  Lowenstine,  2  Misc.  82S,  a  will  made  by 
a  testator  afiBicted  with  progressive  paresis  while 
in  a  state  of  intermittent  exaltation  and  depres- 
sion, denoting  his  frradual  transition  to  a  state 
of  absolute  dementation  preceding  death,  giv- 
ing his  wife  a  smail  legacy  stating  as  a  reason 
thiat  she  had  not  been  a  loving  wife  where  her  de- 
votion both  as  a  wife  and  mother  had  been  un- 
ceasing and  their  domestic  relations  had  previously 
been  more  than  ordinarily  felicitous,  was  held  in- 
valid as  having  been  influenced  by  delusions  affect- 
ing his  natural  regard  for  his  wife. 

Where  a  testator  exercised  his  judgment  at  the 
time  he  made  his  will,  however,  it  must  stand, 
whether  his  conclusioos  were  right  or  wrong. 
Chancy  v.  Bryan,  10  Lea,  68. 

And  a  belief  on  the  pert  of  a  testator  in  the  infi- 
del tty  of  his  wife  is  not  an  insane  delusion  which 
will  affect  the  validity  of  his  will  where  facts  existed 
which  furnished  the  evidence  which  inspired  bis 
suspicion,  however  falsely  or  unjustly  he  may  have 
reasoned  from  them,  or  bowever  absurd  his  con- 
elusions  may  have  been.  Potter  v.  Jones.  20  Or. 
280. 12  L.  R.  A.  161. 

And  a  will  excluding  a  wife  from  any  share  of 
her  busband^s  estate  upon  the  ground  that  she  was 
not  a  dutiful,  affectionate,  and  true  wife  will  not 
be  rejected  on  the  ground  of  an  insane  delusion  as 
to  her  character  on  his  part  where  he  was  of  a  suspi- 
cions and  jealous  disposition  and  they  had  been  sep- 
arated for  years  and  he  bad  on  several  occasions 
■ought  to  obtain  a  divorce,  and  claimed  to  have 
received  reports  from  detectives  concerning  her 
which  might  have  furnished  reasonable  ground 
for  his  distrust.     Phillips  v.  Chater,  1  Dem.  588. 

And  a  son-in-law  of  a  testator  who  had  fre- 
quently charged  his  wife  with  improper  intimacy 
with  such  son-in-law  may  be  permitted  to  deny 
such  intimacies  in  an  aciion  to  set  aside  his  will  as 
tending  to  show  that  the  te«)tator*s  charge  against 
his  wire  had  no  foundation  in  fact.  Burkhart  v. 
Gladish,128Ind.387. 

And  evidence  of  ill  treatment  of  a  testatrix  by 
her  husband,  and  of  bis  conduct,  reputation,  and 
character  with  reference  to  other  women  so  far  as 
they  were  known  to  her,  is  admissible  in  evidence 
in  a  will  contest  in  which  it  is  alleged  that  she  was 
possessed  of  the  insane  delusion  that  her  husband 
held  improper  relations  with  other  women  and 
treated  her  cruelly,  using  abusive  language  and 
striking  and  beating  her,  to  show  that  she  had  rea- 
sonable grounds  for  her  charges.  Foster  v.  Dick- 
erson,  64  Vt.  283. 

So,  a  belief  upon  the  part  of  a  testator  in  theinfl- 
delity  of  his  wife  and  the  illegitimacy  of  his  son,  and 
that  his  brothers  intended  and  attempted  to  poison 
him,  which  was  without  grounds,  does  notshow  an 
insane  delusion  which  will  invalidate  his  will  where 
the  will  itself  was  entirely  fair  and  reasonable  and 
it  does  not  appear  that  bis  belief  affected  his  con- 
duct towards  such  son  or  that  he  discriminated  be- 
tween him  and  another  son,  and  the  proof  tends  to 
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show  that  a  liberal  allowance  was  made  for  the 
wife  during  her  life,  and  that  she  died  before  the- 
will  was  executed.    Cole's  Will,  40  Wis.  170. 

Nor  do  gross  imputations  upon  the  port  of  a  tes- 
tator upon  his  wife,  and  chaises  against  his  rela- 
tives of  a  design  upon  his  hte  or  of  an  intent  to  do 
him  bodily  injury,  and  of  conspiracies  to  injure 
him,  without  foundation  other  than  a  design  to  aidt 
the  wile  in  promoting  the  suit  which  she  was  pros- 
ecuting against  him,  show  an  insane  delusion  which 
will  affect  the  validity  of  his  will,  whci*o  he  did  noit 
really  believe  what  he  alleged  but  uttered  tb» 
imputations  by  way  of  personal  abuse  in  order 
to  gratify  a  depraved  and  malicious  disposition. 
American  Seamen's  Friend  Soc  v.  Hopper,  83  N.Y. 
610. 

And  an  instruction  in  a  will  contest  in  which  a 
delusion  upon  the  part  of  a  testator  that  his  wife 
and  daughter  were  living  an  immoral  life  and  bad 
formed  a  conspiracy  to  poison  him  was  proved  to 
have  previously  existed,  which  ignores  the  contin- 
gency that  the  delusion  might  be  found  to  have 
wholly  and  permanently  disappeared  before  hi» 
will  was  made,  in  which  case  the  will  should  not 
be  regarded  with  distrust,  is  erroneous.  Manley  v. 
Staples,  66  Yt.  87a 

So,  a  groundless  opinion  suddenly  acquired  by  » 
man  that  his  wife  bad  been  and  was  untrue  to  him 
and  that  some  of  his  children  were  illegitimate,  re> 
peated  to  everyone  who  would  listen  to  it,  includ- 
ing his  own  young  children,  together  with  the  facK 
that  he  ceased  to  take  any  interest  in  his  family  oi 
business  and  desired  a  division  of  his  property, 
which  in  fact  belonged  to  himself,  and  refused  tc 
take  medicine  on  the  ground  that  his  family  wen» 
trying  to  poison  bim,  is  sufficient  to  sustain  a  find 
Ing  of  insanity  and  mental  incompetency  to  care 
for  himself  or  his  estate,  authorlEing  the  appoint 
ment  of  a  guardian  for  him.  Barbo  v.  Rider,  6* 
Wis.  606. 

e.  Belief  as  to  (neoUimacy, 

A  groundless  opinion  upon  the  part  of  a  testator 
that  his  youngest  child  was  illegitimate,  which  bi» 
friends  were  unable  to  change,  in  consequence  of 
which  be  refused  to  make  any  provision  for  such 
child  in  his  will,  is  an  Insane  delusion  which  will 
render  the  will  wholly  inoperative.  Bell  v.  Lee,  28* 
Grant,  Ch.  (U.  C.)  160. 

And  a  constant  and  persistent  denial  on  the  part- 
of  a  testator  of  the  paternity  of  bis  children,  charg- 
ing that  one  of  them  was  the  chUd  of  his  son -in* 
law,  and  a  belief  that  Us  wife  was  too  intimate 
with  all  his  sons-in-law  as  well  as  with  other  men, 
for  which  he  frequently  beat  and  abused  her. 
which  was  entirely  without  foundation,  is  an  in- 
sane delusion  which  will  invalidate  his  wilL  Burk^ 
hart  V.  Qladish.  128  Ind.  888. 

So.  a  will  excluding  certain  grandchildren  from 
participation  in  the  testator's  estate,  which  wa» 
the  direct  offspring  of  an  Insane  delusion  with  re« 
gard  to  their  legitimacy,  is  invalid.  Drinkhouse'a 
Bstate,  14  Phila.  201. 

And  evidence  that  a  father  tbirty-fl  ve  years  after 
the  birth  of  his  child,  whom  he  had  always  treated 
as  his  own  with  marked  affection,  conceived  the 
idea  that  she  was  illegitimate,  and  told  his  confi- 
dential adviser  who  drew  his  will  that  she  was  not 
his  child,  under  circumstanoealairly  justifying  the* 
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from  his  sister,  and  hostile  to  her  by  reason  of 
false  beliefs  in  regard  to  her  conduct  and  feel- 
log3  towards  him,  which  feeling  of  hostility 
remained  with  him  and  influenced  him  in  ex- 
cluding her  from  his  will,  in  favor  of  strangers, 
then  the  will  is  invalid."  The  proponents  re- 
quested the  court  to  charge  that  *'speaking 
ffeneraUy,  and  as  applied  to  this  case,  an  insane 
delusion  is  a  false  belief,  for  which  there  is  no 


reasonable  foundation,  and  which  would  be 
incredible  under  the  given  circumstances  to 
the  same  person  if  of  sound  mind,  and  concern- 
ing which  the  mind  of  the  decedent  was  not 
open  to  permanent  correction,  through  evidence 
or  argument"  The  court  refused  to  charge 
as  requested  by  the  contestants,  and  did  charge 
as  requested  by  the  proponents,  adding:  "A. 
false  belief,  you  should  bear  in  mind,  is  not 


Inference  that  be  made  the  statement  \n  ezplapa- 
tloo  of  his  purpose  to  dislnberit  her.  Is  admlsaible, 
and  tends  to  sbow  the  ezmtenoe  of  an  insane  delu- 
sion at  the  time  of  making  his  will.  Haines  ▼• 
'iaydecMMicta.  88& 

80,  the  faet  that  the  principal  lexatee  in  the  will 
of  bto  fstber.  who  was  born  two  or  three  years 
after  his  mother*8  marrlaire  to  tbe  testator,  bears 
tbe  peculiar  distinctive  marks  of  the  nerro  while 
bis  mother  and  father  were  both  white,  and  the 
belief  of  tbe  testator  tbat  such  legatee  was  his  son, 
are  admissible  in  evidence  upon  tbe  contested  pro- 
bate of  his  will  for  tbe  purpose  of  showing  a  men- 
tal delusion  on  his  part  on  that  subject.  Florey  v. 
Florey.MAla.2il. 

And  evidence  in  a  proceeding  to  oontest  tbe  pro- 
bate of  a  will  tbat  a  woman  whom  the  testator 
claimed  to  be  his  daughter,  and  whom  he  took 
into  his  household,  afterwards  moving  to  another 
county  and  living  witb  her,  resembled  one  of  tbe 
testator^s  daughters,  and  that  sbe  was  in  fact  bis 
illegitimate  daughter,  is  admissible  to  show  testa- 
tor^ insanity.  Johnson  v.  Armstrong,  97  Ala.  78L 
A  mistaken  statement  by  a  testatrix,  once  or 
twice  made,  that  her  grandson  was  not  her  son*s 
cbild,  howeyer,  furnishes  no  evidence  of  her  insan- 
ity,  iie  Spencer.  96  Cai.44& 

And  to  sustain  an  legation  tbat  a  testator  la- 
bored under  an  insane  delusion  as  to  the  iegitl- 
maoy  of  his  daughter  it  is  not  suifloient  to  show 
that  hii  belief  was  not  well  founded  or  that  it  was 
based  on  slight  and  inadequate  eyidence.  Gapp 
v.  Fullerton.  M  N.  Y.  190, 90  Am.  Dec.  68L 

And  a  belief  upon  tbe  part  of  a  testator  in  tbe 
illegitimacy  of  his  two  children  is  not  an  insane 
delusion  which  wiU  affect  the  validity  of  bis  will, 
where  facts  existed  which  furnished  the  evidence 
which  inspired  his  suspicion,  however  falKly  or 
unjustly  he  may  have  reasoned  from  them  or  bow 
very  absurd  his  conclusions  may  have  been.  Pot- 
ter v.  Jones,  20  Or.  289,  »L.  R.  A.  161. 

80,  a  pretended  belief  In  the  illegitimacy  of  a 
daughter  is  not  an  insane  delusion  which  will 
alTeot  tbe  validity  of  a  testator^s  will  where  it  was 
asnimed  for  the  purpose  of  deception.  Ditchbum 
V.  Feam,  6  Jur.  201. 

And  a  claim  upon  the  part  of  a  testator  that  he 
wBs  childless  and  unable, to  procreate  will  not  be 
deemed  an  insane  delusion  which  will  affect  the 
validity  of  his  will  where  it  appears  that  he  had 
deserted  his  wife  and  family,  claiming  the  marriage 
to  be  illegal  and  the  children  to  be  lllegiUmate, 
and  afterwards  had  acquired  fame  and  fortune 
while  livlDg  with  another  woman,  representing  her 
to  tbe  community  in  which '  he  liyed  as  his  wife, 
tbe  claim  indicating  an  evil  purpose  rather  than 
honest  doubt  and  delusion.  Smith  ▼.  Smith,  48  N. 
J.Bq.6e6. 

Nor  does  a  statement  by  a  testator,  who  had 
fftfen  his  property  to  nieces  by  will  to  the  exclu- 
sion of  one  who  had  lived  with  him  and  been  sup- 
posed to  be  bis  son,  tbat  he  had  no  son,  sbow  an 
losane  delusion  which  will  invalidate  his  will, 
where  there  is  evidence  that  such  party  was  not  a 
leal  bnt  an  adopted  son.    Re  Zlegler,  47  N.  Y.  8.  B. 

The  question  whether  a  will  made  by  a  testator 
entertaining  a  delusion  as  to  the  Ulegitimaoy  of 
the  oldest  child  of  a  deceased  son,  and  as  to  an  m- 
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debtedness  from  such  son  growing  out  of  a  part- 
nership between  them,  out  of  which  be  had  once 
been  reasoned  but  which  be  asaln  asserted,  chang- 
ing the  disposition  of  bis  property  to  tbe  prejudice 
of  the  interests  of  the  children  of  such  deceased 
son,  was  the  product  of  such  delusion  and  there- 
fore void,  is  one  of  fact  for  the  jury.  Philadelphia 
Trust  k  8.  D.  Go.  v.  Drlnkbuuse.  17  Phila.  Si. 

As  to  belief  in  illegitimacy  as  justifying  sending 
the  party  to  an  asylum,  see  Com.,  Rubrlgbt.  v. 
Western  Pennsylvania  Hospital,  8  Pittsb.  S99,  infr<u 
IX.  g. 

f .  Deltisfons  om  to  miseonduet  of  hetn, 

A  will  made  by  a  testator  who  persistently  be- 
lieved supposed  facts  which  had  no  existence  ex- 
cept in  his  perverted  imagination,  relating  to  per- 
sons who  naturally  would  have  been  the  objects  of 
bis  bounty,  will  be  held  invalid  where  the  court  can 
see  tbat  the  provisions  of  the  will  were  or  might 
have  been  caused  or  affected  by  tbe  delusion.  Re 
Shaw,  2  Uedf.  107;  American  Seamen's  Friend  Soc 
y.  Hopper,  88  N.  Y.  619;  Johnson  v.  Moore,  1  Litu 
(Ky.)  872;  Leech  v.  Leech,  6  Clark  (Pa.)  86;  Ameri. 
can  Bible  Soa  ▼.  Price,  115  111.  682. 

Though  he  may  be  of  sound  mind  on  every  other 
subjecu   Johnson  v.  Moore,  1  Litt.  (Ky.)  872. 

And  a  wiU  made  under  the  influence  of  an  insane 
delusion  as  to  misconduct  on  the  part  of  the  natu- 
ral recipient  of  tbe  testator's  bounty,  wbich  has  no 
existence  in  fact,  cannot  be  sustained  as  a  last 
will  and  testament.    Thomas  ▼.  Garter,  170  Pa.  272. 

So,  the  wUl  of  a  person  who  is  proved  to  have 
entertained  an  insane  delusion  toward  a  member 
of  his  family  some  time  before  it  was  made  is  in- 
valid, unless  it  is  proved  tbat  be  had  recovered 
therefrom  at  the  time  it  was  made.  Jenckes  v. 
Smithfleld  Court  of  Probate,  2  R.  L  26& 

And  suspicion  of  the  motives  which  actuated  the 
persons  around  him,  on  tbe  part  of  a  testator,  and 
harsh  and  repellent  and  unreasonable  behavior  of 
a  parent  toward  a  child,  are  not  without  limit,  and 
if  they  are  shown  to  amount  to  a  delusion  as  to 
character,  and  to  have  existed  previous  to  the  exe- 
cution of  his  wiU,  tbe  burden  will  rest  with  the 
party  claiming  under  it  to  sbow  that  they  were  in- 
operative at  tbe  time:  and  in  determining  the  ques- 
tion as  to  whether  or  not  they  were  operative,  the 
jury  will  have  regard  to  the  cobtents  of  tbe  will 
and  the  circumstances  surrounding  its  execution. 
Houghton  T.  Knight,  L.  R.  8  Prob.  ft  Div.  64,  «8  U 
J.  Prob.  N.  S.  41,  28  L.  T.  N.  8.  662. 

Hostility  and  aversion  to  those  who  are  bound  to 
one  by  the  ties  of  kindred  and  blood  are  admissi- 
ble as  proof  upon  tbe  question  of  sanity,  not  alone 
because  of  the  existence  of  the  hostiitty,  but  be- 
cause  it  is  altogether  without  cause  or  based  upon 
some  delusion;  and  tbe  contestant  must  offer  all 
bis  evidence  before  closing.  He  cannot  offer  part 
and  then  wait  until  the  other  side  has  dosed. 
Brown  v.  Ward,  68  Md.  876, 86  Am.  Hep.  422. 

The  wife  and  children  of  a  man  are  the  natural 
objects  of  bis  affections,  and  where  they  are  disin- 
herited bis  reasons  for  so  doing  are  a  proper  sub- 
ject for  oonsideratlOn  upon  the  inquiry  as  to 
whether  or  not  he  was  laboring  under  an  insane 
delusion  or  had  causes  inducing  him  thus  to  act. 
Thomas  v.  Garter,  170  Fa.  272. 

And  evidence  that  a  mild,  amiable,  and  modest 
man  had  been  insane,  but  afterwards,  though  ie^> 
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necessarily  an  insane  delusion.  False  beliefs 
are  common  to  men.  It  is  only  when  these 
false  beliefs  are  such  as  a  reasonable  man 
would  not,  under  the  circumstances,  entertain, 
that  they  become  insane  delusions."  The  re- 
quests made  by  the  appellants  was  manifestly 
iocomplete  and  incorrect  for  the  reason  indi- 
cated by  the  court  in  the  last  quotation.  The 
isaue  here  was  insanity,  not  mistake.    That, 


or  false  belief,  was  of  no  relevance  or  import, 
except  as  evidence  teodinir  to  show  insane  de- 
lusion. But  '^false  belief  is  not  necessarily  an 
insane  delusion;"  and,' since  it  is  not,  a  charge 
that,  if  entertained  and  acted  upon,  it  is  suffi- 
cient to  render  a  will  invalid  for  want  of  testa- 
mentary capacity,  would  be  erroneous. 

But,  in  reference  to  the  charge  given,  the  ap- 
pellsDU  insist— First,  "that  it  was  ou  sile  the 


covered  so  far  as  to  transaot  bis  own  business  with 
apparent  discretion  and  Judgment  and  in  many 
tbiDffs  appear  to  be  in  bis  right  mind,  yet  that  he 
evidenoed  a  total  revolution  in  character  and  be- 
came irritable*  suspicious,  and  harsh  toward  his 
ohildren.  or  some  of  them,  usinv  vulvar  and  ob- 
scene lanflTuafre  and  exhibiting  disgustinir  conduct 
toward  his  own  daughters  and  others,  is  admissible 
as  tending  to  show  that  he  remained  insane,  and 
that  his  insanity  had  developed  an  unnatural  and 
disturbed  condition  of  mind  whicb  bad  changed  his 
character  and  affected  his  conduct  to  such  an  ex- 
tent as  to  evidence  a  delusion  as  to  the  character 
and  conduct  of  his  sons,  who  were  disinherited. 
Bitner  v.  Bitner,  66  Pa.  847. 

So,  a  will  giving  the  testator's  relatives  but  $11,- 
000,  and  giving  the  residue  of  his  estate  of  about 
S300,000  to  his  executors  in  trust  for  such  cbnri ta- 
ble purposes  as  they  might  determine,- ex preAsly 
disinheriting  tbe  relatives,  is  cogent  evidence  of 
delusions  as  to  their  character  and  conduct.  Be 
Sbaw,  2  Redf .  107. 

And  a  delusion  upon  the  part  of  a  testator  that 
his  daughters  who  would  otherwise  have  been  bis 
legatees  or  devisees,  and  who  were  the  natural  ob- 
jects of  bis  bounty,  were  of  bad  character,  and  that 
the  marriage  of  one  of  them  was  made  for  un- 
worthy motives,  is  sufficient  to  defeat  his  will  by 
which  he  disinherits  them,  where  the  will  was  dic- 
tated by  the  delusion.  Thomas  v.  Carter,  170  Pa. 
272. 

And  a  delusion  upon  the  part  of  a  testator,  with- 
out foundation  In  fact,  that  bis  daughter  was  an 
inmate  of  a  bouse  of  ill-fame,  is  sufficient  of  Itself 
to  invalidate  a  will  disinheriting  her,  though  he 
was  entirely  sane  upon  other  subjects.  Uivard  v. 
Kivard  (Mich.)  2  Det.  L.  N.  1033. 

So,  a  will  made  by  a  testator  practically  disinher- 
iting his  daughter,  she  being  his  only  child  and  sole 
next  of  kin.  while  laboring  under  the  unfounded 
delusion  that  she  was  a  moral  monster  of  singular 
depravity,  vice,  badness,  and  profligacy,  a  special 
property  of  satan  and  possessing  a  satanic  art  and 
capable  of  deceiving  the  devil  himself,  is  invalid. 
Dew  V.  Clark,  3  Add.  Bod.  Kep.  79. 

And  e\idence  that  a  testator  excluded  from  par- 
ticipation in  his  estate  two  of  his  daughters,  one 
because  of  her  marriage  to  a  gentleman  against 
whom  he  conceived  a  groundless  antipathy,  and 
the  other  because  of  her  presence  at  the  marriage 
ceremony,  where  the  gentleman  whom  she  mar- 
ried was  in  every  way  unexceptionable  and  he  had 
been  on  terms  of  great  intimacy  with  the  family 
for  a  number  of  years,  and  the  testator  had  always 
appeared  to  esteem  him  highly,  is  sufficient  to  es- 
tahiisb  the  existence  of  an  insane  delusion  which 
wlU  invalidate  the  wilL  Re  Carter,  1  Pa.  Dlst.  R. 
09. 

So,  a  voluntary  conveyance  by  a  father  nine  days 
before  his  death,  while  very  feeble  in  mind  and 
body  and  laboring  under  a  delusion  as  to  his  son's 
conduct,  believing  that  he  had  cheated  and  neg- 
lected him,  of  a  part  of  his  lands  to  two  of  his 
grandchildren  who  were  with  him  at  the  time,  will 
be  set  aside  as  against  the  son  to  whom  the  father 
bad  promised  that  if  he  would  live  with  him  and 
work  for  him  during  the  father's  lifetime  he  would 
devise  certain  lands,  which  were  devised  accord- 
ingly, and  the  son  had  fully  performed  tbe  oondi- 
t7  L.  R.  A. 


tion  on  his  part  Kastell  ▼.  Hillman,  68  N.  J. 
Eq.49. 

And  evidence  that  a  son  of  a  testator  was  indus- 
trious and  had  no  vicious  habits  is  admissible  in  a 
will  contest  in  which  evidence  had  been  given 
tending  to  show  that  the  testator  held  him  in  dto- 
esteem,  as  tending  to  show  the  contrary,  or  that  if 
he  did  so  hold  him  it  was  due  to  some  unnatural 
condition  or  influence.   Frary  v.  Gusha,  S9  Vt.  267. 

And  in  Barnes  v.  Barnes,  66  Me.  286.  a  charge  was 
made  and  sustained  that  if  the  testator  had  suffi- 
cient capacity  to  know  and  comprehend  and  trans- 
act ordinary  business,  but  was  subject  to  a  delusion 
in  regard  to  his  children  that  they  bad  unneoee- 
sarily  and  unjustly  caused  him  to  be  put  under 
guardianship  and  taken  the  control  of  bis  property 
from  him  when  such  was  not  the  fact,  they  having 
behaved  in  a  dutiful  and  proper  manner  in  causing 
it  to  be  imposed  upon  him,  which  affected  the  pro- 
visions of  his  will,  he  is  not  to  be  considered  as  of 
sound  mind  when  he  executed  it;  and  if  tbe  delu- 
sion existed  as  to  one  of  bis  children  who  favored 
his  discharge  from  guardianship  at  his  request,  and 
he  acted  upon  it,  the  will  is  as  clearly  void  as  If  the 
delusion  existed  as  to  all,  tbe  Jury  being  left  to 
consider  whether  or  not  there  was  any  delusion, 
and  instructed  that  those  who  asserted  the  delu- 
sion are  bound  to  establish  it. 

So,  evidence  that  a  favored  daughter  was  alone 
present  when  a  testatrix  executed  her  will,  and 
that  tbe  transaction  was  kept  secret  from  the 
other  children,  and  that  the  testatrix  sustained  re- 
lations of  confidence  toward  her  and  during  such 
relation  acquired  a  groundless  suspicion  and  aver- 
sion toward  a  son  with  whom  she  had  formerly 
lived,  and  that  her  estate  was  large  and  was  given 
to  such  daughter  to  the  exclusion  of  other  chil- 
dren having  equal  claims,  and  that  such  daughter 
obtained  large  donations  during  the  last  sickness 
of  the  testatrix,  is  sufficient  to  raise  an  inference 
of  fraud  and  undue  influence.  Greenwood  v. 
Cline,70r.l7. 

And  an  erroneous  belief  upon  the  part  of  a  tes- 
tatrix, amounting  to  an  insane  delusion,  that  an 
adopted  son  in  whose  favor  she  had  previously 
made  a  will  had  not  treated  her  with  proper  re- 
spect or  respected  her  wishes,  on  account  of  which 
she  makes  another  will, disinheriting  him,  will 
avoid  the  latter  instrument  and  revive  tbe  former. 
Merrill  v.  Bolston,  6  Bedf .  220. 

And  the  will  of  a  testator  who  entertained  an  In- 
sane delusion  regarding  the  acts  and  motives  of 
bis  brothers  and  sisters  and  their  families,  his  chief 
thought  in  making  it  being  to  thwart  them  in  their 
supposed  designs,  is  inyalld  and  not  entitled  to 
probate.  Re  Keeler,  12  N.  Y.  S.  R.  148;  Johnson  ▼. 
Moore,  1  Litt.  (Ky.)  872. 

Though  he  was  of  sound  mind  on  every  other 
subject    Johnson  v.  Moore,  1  Litt.  (Ky.)  873. 

So,  a  will  made  by  a  person  who  persistently 
clung  to  a  delusion  which  was  wholly  without 
foundation,  that  his  nephews  and  nieces  who 
would  naturally  have  been  the  objects  of  his 
bounty  had  brought  lawsuits  against  him  causing 
him  much  trouble  and  expense,  and  that  they  were 
wicked  and  dangerous  people,  the  testamentary 
provisions  of  which  were  or  might  have  been 
caused  or  affected  by  it,  cannot  be  supported  as 
his  wiU.    Re  McCue,  17  N.  Y.  W^k.  Di^Uln^ 
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province  of  the  court  to  give  the  jury  any  defl- 
niiioD  of  the  term  'insaDe  delusion;'"  second, 
"that  the  definition  which  the  court  did  give  is 
incorrect." 

To  the  first  of  these  claims  we  cannot  ac- 
cede. The  standard  or  test  to  be  applied  in 
reaching  the  decision  as  to  whether  testa- 
mentary capacitv  existed  in  any  given  case  is 
always  matter  of  law,  and  for  the  court  to  de- 
termine.   It  has  been  stated,  as  matter  of  law. 


by  this  court,  in  many  cases.  Thus,  in  Cbm- 
Mtock  V.  Undlyme  Ecclesiastical  8oc.  8  Conn. 
254,  264,  20  Am.  Dec.  100,  the  charge  to  the 
jury  was;  "If  the  devisor  knew  what  she  waa 
about, — knew  the  consequences  of  what  she 
was  doing,  if  she  had  sufficient  capacity  to 
make  any  contract, — she  mij^ht  make  u  valid 
will."  OoncerniDg  such  charge  this  court  said: 
* 'There  may  be  some  difficulty  in  fixing  a 
standard.    The  question   for    the   jury  was 


And  codicils  to  a  will  greatly  reducing  the  In- 
terest irf  ven  by  It  to  a  niece,  wbo  was  the  teetator^s 
only  next  of  kin,  made  while  laboring  under  the 
mistaken  impression  that  ibe  had  wUXulIy  oooa- 
•iooed  the  death  of  bis  sister  and  made  an  attempt 
upon  bis  own  life  in  order  to  fret  possession  of  the 
property  left  her  by  the  will,  are  inraiid  and  will 
not  be  admitted  to  probate,  but  tbe  will  will  be 
allowed  to  stand.  FowUs  v.  Davidson,  e  Notes  of 
Ca&8efl,46]. 

And  a  oodicU  executed  by  a  testatrix  to  a  will 
executed  while  sbe  was  unquestionably  sane,  wbloh 
was  made  after  signs  of  mental  disturbance  had 
appeared.  Including  changes  in  her  personal  habits 
and  a  dislike  to  her  niece  who  was  a  beneficiary  in 
her  wilt,  suspecting  her  motives  in  visiting  her  and 
accusing  ber  of  pilfering,  tbe  sole  purpose  of  which 
was  to  revoke  the  provisions  for  tbe  niece,  should 
be  refused  probate  on  the  ground  that  sbe  was 
directed  by  an  Insane  delusion.  Miller  v.  White,  5 
Kedf .  821. 

So,  a  will  made  by  a  testatrix,  wbo  entertained  a 
groundless  and  causeless  suspicion  of  her  son-in. 
law*s  character,  believing  that  he  was  within  the 
ooDtrol  of  evil  spirits  and  that  through  them  he  in- 
fluenoed  his  wife,  who  was  ber  only  cblld,  ayainst 
her,  whereby  she  disinherited  her  daughter,  is  void 
where  her  suspicion  amounted  to  an  insane  delu- 
sion.  Boblnson  v.  Adams,  68  Me.  869, 16  Am.  Rep. 
473. 

And  evidence  as  to  the  general  good  character 
and  conduct  of  a  wife  of  a  son  of  a  testator  is  ad< 
missible  in  a  proceeding  to  contest  tbe  will  on  tbe 
ground  of  the  testator^  imbecility  and  of  fraud 
and  imposition,  where  tbe  testator  bad  disinherited 
bis  son  on  account  of  the  supposed  extravagance 
of  his  wife.   Dfetrick  v.  Dietriclr,  6  Serg.  &  R.  807. 

And  it  is  competent  for  the  heirs  of  a  testatrix, 
who  had  given  her  property  to  others  by  will,  to 
show  upon  a  contested  probate  f  thereof  upon  the 
ground  of  her  mental  incapacity  for  the  purpose 
of  showing  that  sbe  labored  under  a  mental  delu- 
sion, that  tbe  character  of  the  wife  of  one  of  the 
heirs  was  perfectly  good,  where  evidenoe  bad  t>een 
given  by  the  proponent,  for  the  purpose  uf  show- 
Ing  dislike  on  the  part  of  tbe  testatrix,  of  declara- 
tions made  by  ber  to  tbe  effect  that  such  party  was 
of  bad  character.    Mills*  Appeal,  44  Conn.  484. 

And  evidence  in  a  will  contests  of  bitter  feelings 
on  tbe  part  of  a  testator  toward  the  father  of  the 
grandchildren  contesting  the  will,  tending  to  some 
extent  to  show  an  insane  delusion,  and  that  this 
delusion  was  tbe  reason  why  tbe  contestants  were 
excluded  from  any  benefits  in  the  testator's  will, 
renders  it  proper  to  leave  tbe  question  to  tbe  Jury 
whether  he  knew  that  the  grandchildren  would  be 
left  unprotected  and  unprovided  for  because  of 
advancements  received  by  the  son  under  tbe  wilL 
Cotton  V.  (Timer,  45  Ala.  878, 6  Am.  Rep.  708. 

A  mistaken  Iwlief  upon  the  part  of  a  testator 
that  bis  relatives  have  mistreated  him,  in  conse- 
quence of  which  he  makes  no  provisions  for  them 
in  bis  will,  however,  is  not,  as  a  nutter  of  law,  an 
inaane  delusion  which  will  invalidate  it.  Carpen- 
ter V.  Bailey.  94  Oal.  406. 

And  to  establl^  an  insane  delusion  which  will 
invalidate  a  will  the  contestant  must  do  something 
mor»  than  to  aimply  show  a  mistaken  notiou  on 
97  L.  R.  A. 


the  part  of  tbe  testator  as  to  tbe  feelings  or  inten- 
tions of  his  relatives  with  reference  to  himself  or 
his  property.  Hall  v.  Hail,  88  Ala.  131;  and  see 
principal-  case. 

Thus,  a  mistaken  notion  on  the  part  of  a  wife 
that  her  husband  intended  to  convert  her  separate 
estate  to  his  own  use,  under  the  influence  of  which 
she  made  a  will  excluding  him  from  all  participa- 
tion in  her  property,  does  not  avoid  the  wilL  Mos- 
ser  V.  Mosser,  3S  Ala.  551. 

And  a  will  is  valid  though  the  testator  at  the 
time  of  executing  it  may  have  bart)ored  some 
Insane  delusion,  fancying  things  to  exist  which  bad 
no  existence,  or  of  the  existence  of  which  she  bad 
no  reasonable  evidence,  or  entertaining  an  unrea- 
sonable aversion  to  bis  heirs  at  law,  where  be  bad 
mind  enough  to  know  and  appreciate  bis  relation 
to  the  natural  objects  of  bis  bounty  and  the  char- 
acter and  effect  of  the  dispositions  of  his  wilU 
Dunham*s  Appeal,  27  Conn.  192. 

And  proof  that  a  testatrix  was  a  woman  of  arbi- 
trary temper,  ignorant,  illiterate,  suspicious,  dull 
of  comprehension,  and  had  no  business  ideas  or 
habits,  and  difQcult  to  get  along  with,  and  that  she 
thought  that  she  had  been  treated  unjustly  and 
harshly,  and  that  advantage  had  t)een  taken  uf  her 
by  her  brothers  and  sisters.  Is  not  sufficient  to 
show  an  Insane  delusion  which  will  invalidate  her 
will,  though  her  testamentary  disposition  was  or 
might  have  been  caused  by  such  Influence.  Re 
Gross,  14  N.  Y.  8.  R.  429. 

Bo.  evidence  in  a  will  contest  of  an  opinion  given 
by  tbe  testator  at  tbe  time  of  making  bis  will  that 
his  daughters  had  misused  and  mistreated  him,  and 
tbe  contrary  opinion  expressed  by  tbe  daughters 
while  testifying  that  they  had  never  misused  or 
mistreated  him,  is  not  sufficient  to  justify  an 
Instruction  as  to  the  effect  of  an  insane  delusion. 
Shorb  V.  Brubaker,  94  Ind.  166. 

And  statements  by  a  testator  that  bis  beir,  wbo 
afterwards  contested  bis  will,  bad  neglected  him 
and  attempted  to  poison  him.  which  were  admitted 
in  evidence  on  an  appeal  from  a  decree  of  probate 
allowing  the  will  to  show  that  tbe  testator  was 
under  an  insane  delusion,  are  not  competent  as 
evidenoe  of  the  truth  of  tbe  fact  stated.  Wood- 
bury V.  Obear,  7  Gray.  467. 

So.  a  mistaken  opinion  upon  tbe  part  of  a  testa- 
tor that  bis  granddaughter  had  abstracted  his  will 
from  a  certain  trunk  in  which  he  usually  kept  bis 
papers,  on  account  of  which  be  excluded  ber  from 
participating  in  bis  bounty,  will  not  affect  the 
validity  of  a  will  subsequently  made,  where  be  was 
otherwise  competent.  Martin  v.  Thayer,  87  W. 
Va.88. 

And  the  probate  of  a  will  will  not  be  refused 
where  it  was  found  that  the  testator  was  of  sound 
mind  and  not  overcome  by  persuasion,  importuni- 
ties, coercion,  force,  or  threats,  and  that  he  labored 
under  no  delusion  as  to  the  amount  of  his  property, 
because  of  a  further  finding  that  be  was  laboring 
under  a  delusion  as  to  tbe  conduct  of  certain  of  his 
children,  where  it  is  not  found  whether  the  delu- 
sion related  to  the  good  or  bad  conduct  of  such 
children,  or  that  It  in  any  way  affected  the  pro- 
visions of  the  will.    Hite  v.  Sims.  94  Ind.  388. 

So,  a  gift  made  by  a  father  to  a  daughter 
coolly  and  deliberately,  immedfitely  after  having 
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whether  the  devisor  bad  a  sound  and  disposing 
mind.  Allbougb  tbe  cbarge  may  not  add 
much  to  what  would  occur  to  tbe  minds  of  dis- 
creet men  on  that  subject,  yet,  if  no  improper 
direction  bas  been  given,  I  tbink  tbere  should 
be  no  new  trial."  Kinne  v.  Kinne,  9  Conn. 
102,  21  Am.  Dec.  782;  Dunham's  Appeal, 
27  Conn.  192;  8t.  Leger^s  Appeal,  84  Conn. 
484,  448,  449,  91  Am.  Dec.  735;  Richmon^s 
Appeal,  59  Conn.  226,  244,  245.    That  delu- 


sion on  some  subjects  is  not  per  $e  incompe- 
tency, was  held  in  Dunham's  Appeal,  27  Conn. 
192,  as  matter  of  law.  What  is  delusion,  and 
when  it  would  constitute  incompetency,  is, 
manifestly,  equally  a  matter  of  law.  Hale  ▼. 
HiUs,  8  Conn.  89.  48.  where  it  is  held  that  tbe 
right  use  of  reason,  and  not  knowledge  of 
what  a  person  is  doing,  is  the  test  of  compe- 
tency. In  MiOs^  Appeal,  44  Conn.  484. 483,  ii  is 
said:  "One  form  of  mental  incapacity  is  iasan- 


attempted  to  kill  a  son  whom  be  believed  to  have 
wroDflred  bim  and  an  attempt  to  commit  suicide, 
expresBlDff  regret  that  be  bad  not  accomplished  his 
purpoee,  will  not  be  held  Invalid  on  tbe  ground  of 
his  insaotty  where  it  did  not  amount  to  more  than 
one  third  of  bis  estate,  thouflrh  it  constituted  a 
departure  from  long  previouslr  declared  inten- 
tlooft.    Cnim  V.  Tbornley,  47  El.  19SS. 

In  Crum  v.  Thorn  ley,  47  111.  IfiS.  Uoe  v.  Taylor,  46 
lU.  486,  tupra,  IV.,  was  distinguished  on  the  ground 
that  that  was  a  case  where  the  final  dlspoeltiOQ 
was  made  of  all  the  property  of  a  testator,  and  to 
which,  from  all  that  appeared,  the  children  had  the 
same  or  equal  rights,  if  they  can  be  said  to  have 
any  rights  whatever,  while  here  no  disposal  of  his 
property  by  tbe  deceased  was  made  but  a  gitt  to  a 
favorite  child  of  a  portion  of  it  only. 

Nor  is  an  iustructlon  in  a  will  contest  that  if  the 
testator  had  an  insane  delusion  on  tbe  subject  of 
his  family,  but  had  at  the  time  of  making  his  will 
sufficient  mind  andmemory  to  understand  ordinary 
busiuess  and  know  and  understand  the  business  he 
was  engaged  in  while  maldDg  the  will  it  would  be 
valid,  reversible  error  where  the  jury  was  fully 
and  clearly  instructed  in  regard  to  insane  delu- 
sions.   Schneider  v.  Manning,  121  HI.  876. 

In  testing  the  testamentary  capacity  of  a  testa- 
trix who  distrusted,  feared,  and  hated  her  husband 
and  regarded  him  with  contempt,  tbe  question  is 
not  whether  such  feelings  were  unreasonable,  ex- 
cessive, or  unjustifiable,  or  whether  they  showed 
moral  Insanity  as  to  him,  but  is  whether  such  feel- 
ings were  insane.    Re  Forman,  64  Barb.  274. 

And  a  will  will  not  be  set  aside  on  tbe  ground  of 
a  causeless  and  unwarrantable  dislike  against  the 
natural  objects  of  the  testator^s  bounty  amounting 
to  monomania  where  there  had  been  an  imperious 
and  haughty  temper  on  the  one  side  and  great 
imprudence  in  dealing  with  the  errors  of  an  uncon- 
trollable and  violent  parent  upon  the  other,  result- 
ing in  continued  disputes  and  irritation  which  fiad 
grown  into  settled  aversion  and  enmity.  Den, 
TrumbulU  v.  aibbons,  82  N.  J.  L.  117,  61  Am.  Dec- 

And  an  opinion  upon  the  part  of  a  testator  that 
bis  daughter  bad  been  disobedient  and  undudful, 
and  consequently  had  lost  all  claim  to  his  kindness 
and  protection,  pursuant  to  which  he  disinherited 
her,  will  not  be  held  to  be  without  any  foundation 
whatever  in  fact,  and  therefore  an  insane  delusion 
which  will  invalidate  his  will,  where  he  had  an 
aversion  to  tbe  Methodist  church  to  ber  knowl- 
edge and  had  requested  her  not  to  attend  the  night 
meetings  without  him,  and  she  acted  contrary  to 
his  request.    Mullins  v.  Oottrell,  41  Miss.  291. 

So,  a  l)ellef  upon  the  part  of  a  testatrix  that  her 
nephew,  who  was  the  natural  object  of  her  bounty, 
was  combining  with  the  pastor  of  ber  church  to 
squander  certain  funds  left  to  the  church  by  her 
husband,  and  they  were  changing  the  platform  of 
the  church  and  destroying  its  usefulness,  though 
not  well  founded  and  though  disbelieved  by  others. 
Is  not  an  insane  delusion  which  will  invalidate  ber 
will,  where  tbere  was  a  feud  in  the  church  In  which 
she  took  part  and  the  nephew  and  pastor  were 
opposed  to  her.  Stackhouse  v.  Horton,  16  N.  J. 
Eq.8Q2. 

And  a  belief  upon  the  part  of  a  testatrix  that 
87  L.R  A. 


relatives  who  bad  instituted  lunacy  proceedings 
against  her  were  actuated  aolely  by  a  desire  to  ob- 
tain possession  of  her  property  for  their  own  use 
cannot  be  considered  as  an  insane  delusion  which 
will  affect  the  validity  of  her  will  where  they  had 
supplemented  tbe  somewhat  scanty  testimony  fur- 
nished by  other  witnesses  in  tbe  lunacy  proceed- 
ings with  their  own  oaths.  Gross's  Estate,  7  N.  Y. 
8.R.730. 

And  feelings  of  disgust,  hatred,  fear,  and  con- 
tempt upon  the  part  of  a  testatrix  toward  her  hus- 
band are  sufficiently  explainable  by  the  fact  that 
she  died  in  a  private  lunatic  asylum  after  being 
forced  and  kept  tbere  for  nearly  two  years  without 
any  adjudication  of  her  insanity,  without  the  neces- 
sity of  resorting  to  any  supposition  or  theory  of 
insane  delusions  or  hallucinations  as  to  her  hus- 
band or  his  conduct,  motives,  and  character.  Be 
Forinan*s  Will.  54  Barb.  274. 

So,  a  belief  on  the  part  of  a  testatrix,  which  was 
unjust,  that  her  brother  bad  obtained  more  tban 
his  share  of  their  father^s  property  and  had  de- 
prived her  of  privileges  to  which  she  was  entitled 
under  her  father's  will,  will  not  invalidate  her  will 
though  be  was  excluded  froim  the  number  of  bene- 
ficiaries therein,  where  it  appears  that  she  was  ac- 
tuated by  an  intense  dislike  for  bim,  and  tbere  was 
no  proof  that  her  feelings  could  not  have  been 
changed  by  evidence  that  she  was  mistaken  In  ber 
judgment  as  to  his  conduct.  Bull  v.  Wheeler,  6 
Dem.  128. 

And  an  unfounded  prejudice  upon  the  part  of  a 
testator  against  relatives  who  were  the  natural  ob- 
jects of  his  bounty,  which  was  kindled  and  crystal- 
ised  into  hatred  and  rage  upon  the  discovery  that 
they  had  co-operated  in  having  him  incarcerated 
in  an  insane  asylum,  together  with  a  mania  for 
picking  up  cigar  stumps,  rags,  garbage,  and  other 
stuff  from  tbe  streets  and  carefully  storing  them 
as  valuables,  apparent  only  during  attacks  of 
mania  a  potu,  will  not  establish  an  insane  delusion 
which  will  invalidate  his  will,  where  it  appears  that 
be  was  a  man  of  more  than  ordinary  Intelligenoe 
and  considerable  learning.  Kingsbury  v.  Whit- 
aker,  82  La.  Ann.  1066, 86  Am.  Rep.  278. 

And  the  fact  that  a  wife  conceived  a  great  dis- 
like or  antipathy  for  her  husband  and  everyone 
connected  with  him,  which  continued  to  tbe  end  of 
her  life,  and  that  she  was  constantly  complaining 
of  him  and  of  bis  character,  house,  and  surround- 
ings, and  that  she  was  very  suspicious  of  bim,  ac- 
cusing bim  of  stealing  from  ber  and  believing  that 
he  meditated  some  fraud  upon  her  rights  or  in- 
tended leaving  ber  or  procuring  a  divorce,  aud  that 
upon  one  or  two  occasions  she  took  the  notion  that 
he  had  committed  suicide  or  was  to  be  murdered, 
and  accused  others  of  taking  her  papers,  opening 
ber  letters,  and  other  things  of  like  character,  most 
of  which  suspicions,  apprehensions,  and  fanciee 
were  groundless,  does  not  establish  an  Insane  delu- 
sion which  will  affect  the  validity  of  her  will  where 
she  was  excitable,  nervous,  flighty,  and  hysterical 
and  of  a  discontented  and  unhappy  disposition,  and 
her  married  life  was  unhappy.  Re  Blakely,  48  Wis. 
294. 

g.  Belis/  as  to  ])ersecution  and  inttnl  to  iiifurs. 
A  prisoner  In  a  prison  who  killed  the  wafden  of 
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ity;  and  a  promiDent  and  the  most  usual  sjmp- 
-torn  of  insanity  is  delusion."  Courts  constantly 
rue  the  expression.  In  Dunham's  Appeal,  27 
-Conn.  dOl,  the  langruage  is:  ''The  trite  sub- 
ject of  insane  delusion."  What  is  meant  by 
-tbe  expression  used  by  the  courts  is  surely 
for  the  courts  to  say,  and  courts  in  other  juris- 
dictions, as  well  as  standard  legal  writers,  have 
often  said.  Thus,  in  Taylor  v.  Trieh,  165  Pa. 
^S86,  601,  decided  in  1895,  the  definition  given 


in  Redfleld  on  Wills  (p.  67)  is  approved, namely , 
that  delusion  is  a  creature  "purely  of  the  imag- 
ination, such  as  no  sane  man  could  believe. ' 
In  HatnsB  v.  Bayden,  95  Mich.  332,  854.  de- 
cided in  1898,  the  following  languairc  of  the 
trial  court  in  the  charge  to  the  jury  whs  ap- 
proved: "A  person  persistently  Mlieving  sup- 
posed facts  which  have  no  real  existence 
against  all  evidence  and  probability,  and  con- 
dncting  himself  upon  an  assumption  of   their 


tbe  prison  is  entitled  to  an  acquittal  where  be  acted 
mider  a  false  but  siocere  beiiet  that  the  warden 
bad  a  design  to  shut  blm  up  and  under  that  pretext 
to  destroT  bis  life,  and  did  the  killlns:  to  prevent  it. 
Com.  ▼.  Rogers.  7  Met.  500. 41  Am.  Dec.  458. 

.And  one  who  shot  another  under  the  influence  of 
•n  insane  delusion  believing  that  she  was  in  the  act 
of  committing  a  great  personal  injury  to  bim  and 
-aupposlng  that  he  shot  her  in  seir-defense  would 
■^>e  excusable.    People  v.  Pine,  2  Barb.  566. 

So.  an  Insane  delusion  on  tbe  part  of  a  person 
<that  another  is  about  to  do  him  some  grlevoug 
Yx>dil7  injury  wUl  warrant  bim  in  anticipating  the 
IcDOwledge  in  killing  the  object  of  his  delusion, 
t»ut  not  if  be  merely  fancies  that  the  person  has 
wronged  bim  or  is  exercising  over  btm  a  malign  in- 
•Huence.    Reg.  v.  Pate,  Ray,  Med.  Jurisp.  §  800. 

And  a  mistaken  belief  upon  tbe  part  of  a  convict 
"In  a  prison  that  a  fellow  convict  bad  taken  part  in 
preventing  the  execution  of  bis  plan  of  escape  fur- 
nishes no  excuse  for  his  action  in  killing  his  fellow 
4>onTict,  as,  if  tbe  belief  had  been  true.  It  would 
luve  furnished  no  excuse  for  such  action*  People 
T.Taylor,  138  N.Y.  808. 

And  a  delusion  upon  tbe  part  of  a  person  com- 
mitting  a  homicide  that  the  person  killed  was  try- 
ing to  marry  his  mother  against  her  inclinationa 
-will  not  render  him  criminally  irresponsible  for  bis 
act,  as.  If  the  twlief  bad  been  true,  it  would  not 
iiare  warranted  him  in  taking  the  other's  life- 
Boiling  V.  State.  54  Ark.  588. 

So,  evidence  in  a  trial  for  murder  that  after  the 
accused  did  the  shooting  be  said  to. those  present, 
*-Stand  back;  don^t  come  near  me;**  and  that  imme- 
Hltately  afterwards  on  the  street  be  said  to  a  person: 
**There  was  a  little  crowd  this  afternoon  and  tbey 
undertook  to  press  me  and  I  bad  to  defend  myself;" 
4ind  tbat  upon  being  arrested  be  put  his  hand  to  bis 
hip  and  said  something  about  bis  revolver  and  then 
went  towards  the  cupboard  saying  that  be  wanted 
•a  butcher  knife  to  defend  himself  with,  and  tbat  he 
-was  afraid  of  being  mobbed,  together  with  the 
-opinion  of  a  physician  tbat  he  was  badly  excited 
tmt  rational.— is  not  a  sufficient  foundation  for  an 
instruction  with  relation  to  an  insane  delusion  tbat 
persons  about  bim  were  in  some  way  seeking  to  in- 
jure hinu   People  y.  Slack,  00  Mich.  448. 

A  will  made  by  a  testator  laboring  under  a 
xleluslon  that  his  relatives  and  next  of  kin  who 
would  Inherit  bis  property  if  he  died  Intestate  were 
bis  enemies  and  had  combined  to  kill  bim  in  order 
to  obtain  bis  property, however,  which  is  unnatural 
4ind  unreasonable  and  strange  upon  its  face,  will 
be  rejected  as  having  been  dictated  by  an  insane 
delasion.    Re  Lockwood,  28  N.  Y.  8.  R.  164. 

But  declarations  by  a  testator  to  tbe  effect  that 
his  son  had  threatened  to  kill  tbe  whole  family,  and 
-that  a  son-tn-hiw  had  tried  to  induce  his  wife  to  ob- 
tain a  divorce  and  secure  alimony,  and  declared 
that  he  would  break  any  will  tbat  tbe  testator 
might  make  that  did  not  suit  him,  and  that  there 
was  a  plot  between  his  son-in-law,  bis  wife,  and  tbe 
testator's  son  to  kill  bim,  and  other  declarations  of 
41  similar  character,  will  not  establish  an  insane 
■Elusion  which  will  affect  the  validity  of  his  will 
where  there  was  some  evidence  tending  to  show 
tbat  he  had  ground  for  making  the  charges,  or  at 


least  some  of  them,  as  against  testimony  of  nu- 
merous witnesses,  some  of  them  prominent  men 
who  had  known  tbe  testator  for  many  years,  to  the 
effect  that  be  was  perfectly  competent  to  transact 
ordinary  business.  Schneider  v.  Manning,  131  IlL 
876. 

An  opinion  entertained  by  a  testator  tbat  rela. 
tivesfor  whom  he  would  naturally  provide  are 
combining  against  him,  or  are  impostors,  or  not  re- 
lated to  him,  or  his  enemies,  or  are  trying  to  get  bis 
property  from  bim,  out  of  which  he  refuses  to  be 
reasoned,  however,  and  which  he  continues  to 
maintain  against  all  evidence  and  probability  aris- 
ing from  tbeir  relationship,  acquaintance,  and 
conduct,  whicb  has  no  fouodatioifin  fact,  is  an  in- 
sane delusion  which  wUi  invalidate  his  will.  Re 
Shaw,  :8Redf.  107. 

And  a  delusion  upon  tbe  part  of  a  testator  that 
bis  children  were  his  enemies  and  we're  combining 
against  blm  to  rob  bim  of  his  property  leading  him 
to  disown  them  and  disinberit  them  from  any  share 
in  his  property  which  they  had  assisted  him  in  ac- 
cumulating, which  was  without  grounds  and  out 
of  which  he  refused  to  be  reasoned,  is  an  insane  de- 
lusion with  reference  to  the  subject-matter  and  ob- 
jects of  his  will  whicb  will  invalidate  it.  Morse  v. 
Scjtt,  4  Dem.  607;  Re  Dorman,  6  Dem.  112. 

And  a  delusion  upon  tbe  part  of  a  testator  that 
bis  father  and  sister,  who  were  his  only  heirs  at 
law,  hated  bim  because  of  a  difference  of  religious 
tieltef.  and  that  bis  father  bad  treated  bim  harshly 
and  driven  him  from  home,  refused  bim  the  means 
of  getting  an  education  and  wanted  to  get  him  out 
of  the  way  so  as  to  get  his  property,  is  sufficient 
to  invalidate  bis  will  where  It  appears  that  the  will 
was  affected  by  it.    Colhoun  v.  Jones,  2  Kedf.  81. 

But  a  will  will  not  be  set  aside  on  the  ground  tbat 
tbe  testator  entertained  an  insane  delusion  as  to  tbe 
persons  who  would  have  inherited  bis  property  had 
be  died  intestate,  whicb  prevented  blm  from  giving 
them  anything  t)ecause  he  claimed  tbat  tbey  were 
trying  to  rob  him  and  tbat  tbe  spiriu  told  him  so 
where  such  persons  consisted  of  brothers  and  nieces 
and  nephews  and  be  had  a  Wife  living  to  whom  be 
was  greatly  attached  and  who  was  totally  blind,  as 
it  will  be  inferred  that  he  acted  from  a  sense  of  jus- 
tice and  duty  toward  her  rather  than  from  a  de- 
lusion towards  them.  Keeler  v.  Keeler,  20  N.  Y. 
8.  R.  430. 

So,  a  will  will  be  denied  probate  as  having  orig- 
inated In  an  insane  delusion  where  the  testator, 
who  bad  previously  bad  pleasant  relations  with  his 
wife  and  children,  suddenly  acquired  the  idea  that 
tbey  were  trying  to  get  his  property  away  from 
him,  and  that  a  son  and  daughter  bad  attempted 
to  poifion  htm,  and  tbat  some  of  bis  children  had 
declared  that  he  ought  to  be  in  an  insane  asylum 
and  employed  men  to  watch  him  for  the  purpose 
of  taking  him  to  one,  and  that  tbey  had  caused 
tbe  children  to  cry  out  at  him,  which  subsequently 
culminated  in  his  killing  bis  wife  and  committing 
suicide.    B^Kabn.l  Connoly.  510. 

And  a  will  made  by  a  testator  who  labored  under 
the  mistaken  idea  that  ber  only  living  daughter 
and  herdaufrbter^  husband  had  ill  treated  her  and 
purposely  made  her  uncomfortable,  and  had  per- 
mitted their  children  to  annoy  hef,  and  had  at- 
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existence,  Is,  so  far  as  such  facts  are  conceroed, 
uDder  an  iDsane  delusion." 

But  the  principal  question  on  this  branch  of 
the  case  remains:  Was  the  definition  which 
the  court  gave  correct?  Were  the  instructions 
on  this  subject,  taken  as  a  whole,  what  the 
law  requires  that  they  should  be, — accurate, 
appropriate,  sufficient;  calculated  to  lead, 
guide,  and  direct  tbe  jury  in  their  deliberations 
and  to  their  conclusions?    The  appellants  most 


earnestly  insist  that  the  definition  made  andi 
tbe  instructions  given  were  incorrect,  and  cal- 
culated to  mislead  and  to  prejudice  their  (tbe* 
appellants')  case.  It  is  said,  first,  that  the  term 
'insane  delusion,"  in  the  sense  in  which  it. 
bears  upon  questions  involving  testamentary 
capacity,  is  not  susceptible  of  precise  defini- 
tion. This  is  doubtless  true  to  the  extent  to- 
which  the  same  statement  would  be  accu- 
rate if   made  concerning  many  other  terms. 


t  nipted  to  polsoii  her.  in  consequence  of  wbioh 
eiie  Inst  all  atleotion  for  ber  and  did  not  wlsb  her 
ciuuiriirer  to  set)  her  while  Hvingr.  and  disinherited 
hoi*,  is  invaltd  as  the  product  of  an  insane  delusion. 
Uulluritlne  V.  Proudfoot.  82  Wis.  216. 

And  a  delusion  upon  tbe  part  of  a  testator,  en- 
tertained at  the  time  of  tbe  exeoutioo  of  his  will 
with  relation  to  bis  sons-in-law,  that  tbey  designed 
to  poison  him,  in  which  the  testator  persisted  with- 
out reason  and  against  all  evidence  or  probability, 
which  afTected  his  Judfirinentin  dlsposinir  of  his 
property  amons  tbe  members  of  bis  family,  will 
iu validate  bis  will.    Rush  y.  McOee,  86  fnd.  69. 

So,  an  idea  conceived  by  a  testator  that  be  bad 
been  poisoned  bf  bis  dauflrbter-in-law,  and  that  his 
irrandchild  was  under  ber  influence,  and  that  be 
would  not  be  safe  with  either  of  them,  and  tbat 
she  had  stolen 'his  money,  is  sufQclentto  invalidate 
a  will  made  by  him  in  which  he  reduces  a  provision 
of  $5,700  made  for  them  in  a  former  will  to  $1,700, 
Re  Lapbam,  19  Misc.  71. 

And  evidence  of  a  mistaken  opinion  upon  tbe 
part  of  a  testator  wbo  bad  fallen  from  a  two-story 
window  tbat  be  was  pushed  out  by  bis  wlfe^s 
grandson,  and  that  bis  wife  wanted  to  poison  him, 
and  that  the  persons  in  tbe  bouse  were  trying  to 
rob  him,  and  that  after  having  made  a  will  be  im- 
mediately made  another  upon  the  belief  that  his 
son  had  broken  open  tbe^sealed  envelope  contain- 
infr  the  former  and  read  it,  the  second  will  disin- 
beritinir  the  son,  together  with  evidence  of  extreme 
old  aire  and  habits  of  intemperance,  is  sufficient  to 
establish  testamentary  Incapacity.  Edge  v.Bdge, 
88  N.  J.  Eq.  211. 

So,  in  Greenwood's  Case,  1  Add.  Eool.  Rep.  288, 
note,  in  which  the  testator  while  insane  entertained 
an  idea  that  his  brother  bad  administered  poison  to 
him.  but  afterwards  be  recovered  bis  senses  though 
be  could  not  devest  his  mind  of  the  delusion  with 
reference  to  the  attempt  to  poison  him,  and  under 
the  influence  of  such  delusion  he  disinherited  his 
brother,  on  a  trial  in  the  court  of  Queen's  bench 
tbe  Jury  found  against  tbe  will,  but  a  contrary 
verdict  was  bad  in  the. court  of  common  pleas,  and 
the  suit  ended  in  a  compromise. 

A  will  will  not  be  set  aside,  nowever,  on  tbe 
ground  of  the  belief  on  tbe  part  of  a  testator  in  an 
attempt  to  poison  him  unless  there  is  tbe  most  dis- 
tinct evidence  that  it  amounted  to  an  insane  delu- 
sion at  the  time  of  the  execution  of  tbe  will.  Ful- 
leck  V.  Alllnson,  8  Hagg.  Eccl.  Hep.  627. 

And  that  a  testatrix  believed  that  attempts  had 
been  made  to  poison  ber,  drawing  ber  conclusions 
from  tbe  suggestions  of  ber  husband  which  were 
not  Justified  by  the  fact  does  not  prove  an  insane 
delusion.  General  Convention  of  New  Jerusalem 
Church  V.  Crocker,  7  Ohio  C.  C.  827. 

And  a  belief  without  foundation  upon  tbe  part 
of  a  testator  that  a  well  from  which  he  bad  been 
in  tbe  habit  of  using  water  bad  been  poisoned  by 
bis  son-in-law  or  some  member  of  bis  family  is  not 
an  insane  delusion  which  will  invalidate  a  will 
made  by  him  depriving  such  son-in-law^s  family  of 
bis  bounty,  where  his  dog  bad  been  poisoned 
and  he  and  two  of  his  servants  had  been  taken  ii] 
together,  and  there  had  been  some  conversation 
known  to  him,  in  tbe  son-in-law*s  family,  about 
poison.  Fulleck  v.  Allison,  8  Hagg.  EccL  Rep.  627. 
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I  And  proof  tbat  a  testatrix  ran  on  tbe  roof  of  the 
bouse  as  if  trying  to  escape  from  an  imaginary  rob- 
ber, and  tbat  she  bad  a  delusion  that  ber  brother 
had  killed  seven  men  and  cut  them  up  and  thrown 
them  in  a  well,  and  tbat  on  one  occasion  she  burned 
up  all  ber  bed  clothiBg  and  upon  another  expressed 
a  belief  that  her  son  and  a  young  ladv  had  bought 
a  large  kettle  in  which  she  believed  tbat  it  was- 
their  purpose  to  boll  her,and  an  expression  of  a  fear- 
of  being  poisoned  by  her  son  and  a  refusal  to  drink 
water  from  bUs  cistern,  will  not  invalidate  ber  will 
where  the  delusions  were  not  permanent  in  tbelr 
character  and  were  separated  from  eacb  other  by 
long  periods  and  no  trace  of  them  appeared  for  a. 
long  time  before  the  date  of  tbe  execution  of  ber 
will.  Chandler  v.  Barrett.  21  La.  Ann.  68, 99  Am. 
Dec.  701. 

But  a  belief  upon  tbe  part  of  a  testator  that  the- 
Masons  intended  to  kill  and  rob  him,  and  tbat  the- 
persons  wbo  were  tbe  natural  objects  of  bis  bounty 
were  connected  with  them,  which  was  without 
foundation,  is  sufficient  to  invalidate  a  will  disin- 
heriting them.    Lathrop  v.  Borden,  5  Hun,  560. 

And  a  confirmed  fear  of  loss  of  property  and  life 
from  tbe  Free  Masons,  and  a  belief  tbat  bis  people 
and  relations  are  all  Masons  or  under  tbe  influence 
of  Masons,  and  tbat  there  was  a  oonspi racy  among 
his  friends  and  acquaintances  to  rob  him  of  biS' 
property,  under  the  influence  of  which  a  testator- 
makes  bis  will,  will  incapacitate  him  and  invalidate*  - 
bis  will.  Lathrop  v.  American  Board  of  Foreign 
Missions,  67  Barb.  690. 

But  evidence  tbat  a  testator  entertained  an 
habitual  dislike  for  tbe  order  of  Free  Masooary, 
and  tbat  he  had  a  dispute  with  neighbors  in  regard 
to  the  erection  of  a  boundary,  and  tbat  a  survey 
WHS  made  at  the  suggestion  of  bis  son,  which  waa- 
unsatisfactory  to  him,  and  tbat  the  surveyor  and 
neighbors  were  Masons  and  during  tbe  dispute  be 
discovered  that  his  son  was  also  one.  upon  wbich  be' 
charged  him  with  conspiring  with  the  others  to  de- 
fraud him,  this  becoming  a  settled  conviction  in 
bis  mind  so  that  be  left  the  son  but  a  small  legacy, 
giving  the  balance  of  his  estate  to  tbe  widow  and 
a  daughter,  does  not  show  an  Insane  delusion  which 
will  affect  the  validity  of  the  will.  Re  White,  121 
N.  r.  406,  Affirming  23  N.  Y.  S.  R.  882. 

In  Re  White,  28  N.  Y.  8.  R.  882.  Lathrop  t. 
American  Board  of  Foreign  Missions,  67  Barb.  290, 
supra,  was  distinguished  upon  the  ground  tbat  in 
that  case  the  testator  bad  been  previously  Insane - 
and  was  a  chronic  and  confirmed  maniac  in  respect 
to  tbe  Masons,  fearing  loss  of  property  and  life  from 
them,  and  was  found  to  be  actually  turn  efnnpo» 
mentis, 

A  delusion  on  tbe  part  of  a  testator  tbat  bis- 
brother  was  exercising  with  dumb  bells  to  raise- 
muscle  so  as  to  kill  him,  however,  is  not  such  an 
insane  delusion  as  will  invalidate  bis  wilL  Re 
Prlcke,47N.  Y.S.R.  10. 

And  a  mistaken  impression  entertained  by  a  tes- 
tator in  reference  to  the  existence  of  a  ring  oon* 
sistlng  of  his  competitors  \p  business  organized  to- 
ruin  his  business  will  not  be  held  to  be  an  insane- 
delusion  which  will  affect  tbe  validity  of  bis  will 
where  its  provisions  were  apparently  reasonable- 
and  to  some  extent  in  conformity  with  his  pre- 
viously expressed  intentions,  and4t  doea  not  appeao- 
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erprewioDS,  and  things,  which,  nevertheless, 
courts  are  coDstaotly  called  upou  to,  and  do. 
give  inslructioDS  upon  and  defiDltioDsof;  such 
as  * 'reasonable  care,"  "reasonable  doubt,"  and 
even  of  the  term  "testamentary  capacity"  it- 
self, and  what  constitutes  it.  either  in  general 
or  as  applied  to  a  particular  case.  Of  course, 
in  giving  such  instructions  where  "precise* 
definitions  are  impossible,  only  such  an  ap- 
proach to  precision  as  is  possible  is  required. 


What  that  is  concerning  one  term, — "reasona- 
ble doubt," — which  equally  illustrates  it  as  to 
other  expressions,  appears  fully  in  an  extended 
note  to  the  case  of  Burt  v.  State  (72  Miss.  408), 
at  page  566  of  48  Am.  St.  Rep.,  where  a  very 
great  number  of  cases  upon  the  subject  are  re- 
ferred to.  It  is  also  well  illustrated  as  to  "tes- 
tamentary capacity"  and  * 'dementia"  by  the 
language  used  by  the  late  Chief  Justice  Sey- 
mour in  a  charge  to  the  jury  reported  in  the 


that  the  provisions  of  tbe  will  were  influenced  by 
it.    Re  Henry.  18  Misc.  149. 

And  proof  that  a  testatrix  on  two  or  three  occa- 
sions labored  under  tbe  delusion  that  she  was  still 
livinir  at  a  former  residence  in  another  street,  and 
that  upon  one  occasion  in  tbe  night  she  need  irra- 
tional language  saying  that  a  conspiracy  was  going 
on.  and  Imagined  that  she  heard  voices,  and  said 
many  things  which  were  not  remembered,  will 
not  invalidate  her  will  where  her  actions  are  ac- 
counted for  in  part  by  the  fact  that  she  had  drank 
ale,  which  drinking  was  diaoontinued,  and  after 
this  no  further  symptoms  of  that  character  ap- 
peared .  Children's  Aid  Soc  v.  Lo veridge,  70  N.  Y. 
887. 

So,  a  belief  upon  the  part  of  a  testator  that  his 
children  had  deeply  wronged  him  and  testified 
falsely  against  him  and  were  trying  to  rob  him  of 
his  property,  in  consequence  of  which  he  disinherit- 
ed them,  is  not  an  insane  delusion  which  will  affect 
tbe  validity  of  his  will  where  most  of  the  disin- 
herited children  were  witnesses  in  a  divorce  suit 
brought  by  his  wife  against  him,  and  he  thought 
all  sympathized  with  their  mother,  and  the  facts 
led  him  to  believe  that  they  were  opposed  to  him. 
Be  Cllne.  24  Or.  175. 

And  a  mistaken  idea  upon  the  part  of  a  hus- 
band who  had  been  divorced  from  bis  wife  as  to 
the  enforced  presence  of  a  servant  during  Inter- 
views had  with  his  daughter,  and  the  employment 
of  a  detective,  and  tbe  wishes  of  the  wife  respect- 
ing his  property,  is  not  an  insane  delusion  which 
wiU  invalidate  his  wlU  where  there  is  no  proof  that 
evidence  was  ever  presented  to  him  tending  to 
show  that  he  was  mistaken.  Be  Tracy,  U  N.  Y.  S* 
B.  108. 

And  an  erroneous  opinion  upon  the  part  of  a 
wife  as  to  the  conduct  and  affections  of  her  hus- 
band with  reference,  particularly,  to  his  supposed 
relations  with  other  women,  and  as  to  the  want  of 
affection  of  several  members  of  the  family  and 
their  desire  to  place  her  in  a  lunatic  asylum,  and 
an  apprehension  that  her  daughter  was  in  danger 
of  coming  to  want  and  was  iiltreated,  and  that  she 
was  mainly  indebted  to  her  for  protection  and  sup- 
port, is  not  such  an  insane  delusion  as  will  in  vali- 
date her  will  where  she  and  her  husband  bad  en- 
gaged In  frequent  quarrels  during  her  life,  and 
they  bad  repeatedly  lived  apart,  and  her  son  had 
committed  an  assault  upon  her.  and  tbe  daughter 
had  taken  an  active  part  with  her  in  the  family  con- 
troversies.   Colt  V.  Patchen,  77  N.  Y.  533. 

So,  a  fear  upon  the  part  of  a  testator  of  being 
robbed  or  injured,  though  excessive,  will  not  be 
held  to  be  an  insane  delusion  which  would  affect 
the  validity  of  his  will  where  on  two  of  the  three 
occasions  on  which  it  was  exhibited  men  who  were 
the  objects  of  bis  alarm  had  threatened  to  kill  him. 
and  on  the  other  occasion  there  was  a  large  man 
near  by  who  might  have  attacked  him  if  so  disposed 
though  there  was  probably  no  real  danger.  Potter 
V.  McAlplne.  SDem.  108. 

And  precautions  on  the  part  of  a  testator  to  pre- 
Tent  any  part  of  his  estate  from  going  to  a  divorced 
wife  cannot  be  regarded  as  evidence  of  an  insane 
delusion  with  reference  to  her  wishes.  JU  Tracy, 
llN.Y.B.B.ia3. 

8o,  a  gift  to  a  oorporatlon,  however,  made  by  a 
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person  lat>or1ng  under  an  insane  delusion  that  hit 
wife  and  children  bad  entered  into  a  conspiracy  to 
break  up  his  family,  destroy  his  authority,  deny 
him  obedience  and  regard,  and  injure  him  person- 
ally in  reputation  and  property,  and  to  poison  hinu 
and  that  they  were  not  therefore  proper  recipients 
of  any  of  bis  estate.  Is  invalid  and  will  lye  set  aside. 
Kigfts  V.  American  Tract  Soc.  95  N.  Y.  503. 

And  a  gift  made  by  a  person  under  the  influence 
of  an  unfounded  t)elief  that  bis  wife  and  children 
had  conspired  together  to  injure  him,  made  for  the 
purpose  of  preventing  them  from  inberltinir  a  large 
portion  of  his  estate,  under  an  arrangement  that 
the  donee  was  to  pay  bim  Interest  thereon  during 
his  life,  is  invalid,  and  the  donee  will  be  required  to 
restore  tbe  property  without  reference  to  tbe  ques- 
tion whether  restoration  could  be  made  without 
impairment  of  bis  estate.  Biggs  v.  American  Tract 
Soc.  96  N.  Y.5QS. 

So,  an  opinion  entertained  by  a  man  that  there 
was  a  secret  society  or  ring  existing  in  bis  neigh- 
borhood having  private  signals  and  means  of  com- 
munication which  he  had  seen  used  but  did  not 
understand,  having  regular  meetings,  and  that 
all  or  nearly  all  tbe  men,  married  and  single,  of 
sufficient  age,  and  all.  the  women,  young  and 
old.  reverend  and  otherwise,  in  the  oommunity 
were  united  with  it,  and  that  its  object  was  de- 
bauchery and  prostitution,  and  that  it  was  aimed 
particularly  at  his  wife  for  the  purpose  of  degrad- 
ing and  injuring  him*  and  a  behet  upon  bis  part 
that  the  minister  was  the  father  of  bis  wife^s  child« 
in  view  of  which  he  repeatedly  threatened  to  de- 
stroy  himself  in  case  of  her  refusal  to  continually 
admit  It.  and  threats  upon  his  part  to  take  tbe  lives- 
of  members  of  tbe  ring  if  he  should  ever  see  them 
about  his  premtoes,  aresulBelent  to  Justify  sending 
bim  to  an  Insane  asylum  though  be  appears  to  be 
enf^ly  sane  upon  all  other  matters.  Com..  Uu- 
bright,  V.  Western  Pennsylvania  Hospital,  SPittsbw. 
299. 

h.  Delusiona  as  to  orandeur  or  power. 

A  man  may  believe  himself  to  be  the  supreme- 
ruler  of  tbe  universe  and  nevertheless  make  a  per- 
fectly sensible  disposition  of  bis  property,  and  tbe 
courts  will  sustain  it  when  it  appears  that  hi» 
mania  did  not  dictate  Itt  provisions.  Fraser  v. 
Jennison,  42  Mich.  208. 

But  a  conveyance  by  a  person  who  t>e1ieved  that 
be  could  control  tbe  elements,  and  asserted  power 
in  himself  to  recall  from  death,  and  constantly  in- 
dicated signs  of  mental  infirmity  in  various  other 
ways,  will  be  held  invalid  where  it  is  not  shown 
conclusively  that  it  was  executed  during  a  lucid  in- 
terval.   Young  V.  Young,  10  Grant,  Cb.  (U.  C.)  865. 

So,  in  Smith  v.  Tebbltt.  L.  B.  1  Prob.  &  Div.  40U 
86  L.  J.  Prob.  N.  S.  85. 16  L.  T.  N.  S.  594.  a  woman 
who  k>eiieved  herself  to  be  a  member  of  tbe  Holy 
Trinity  andin  direct  communication  with  God,  and 
that  she  was  at>ove  Ood,  and  that  she  would  sit  in 
Judgment  on  her  fellow  creatures  with  her  Creator 
on  Judgment  day,  and  in  other  similar  delusions 
and  that  attempts  had  been  made  to  poison  her,  and 
who  mistakenly  believed  herself  to  be  blind,  wa» 
held  to  be  incompetent  to  make  a  will  though  in 
ordinary  life  she  was  prudent  and  conducted  her- 
self like  ordinary  people. 
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uppendiz  of  89  Conn.  591,  595  (State  v.  Rich- 
ards), quoted,  approved,  and  applied  in  Bich- 

^on<fa  Appeal,  59  Conn.  242,  248.  "If  the 
prisoner's  perception  of  consequences  and  ef- 
fects was  only  such  as  is  common  to  children 
of   tender  years,  he  ought  to  be  acquitted." 

'Concerning  this  kind  of  definition  by  analogy 

.and  illustration  (which  surely  has  precedentln 
the  sacred  scriptures,  and  ''confirmation  strong 
as  proof  of  Holy  Writ")  we  said  in  BiehmorKPs 
Appeal:  "It  may  be  correct,  as  the  appellee's 

'  claim,  that  there  is  no  such  thing  as  an  aver- 
age child,  nnd  that  the  mind  and  memory  of  a 

-^cbild  is  incapable  of  perfect  measurement. 
This  is  true  of  almost  any  standard.  It  would 
be  true  of  the  standard  which  the  law  pre- 

'.scribes  for  the  determination  of  reasonable  care 
and  prudence.    It  is  nevertheless  true  that 

-such  a  comparison  carries  with  it,  to  an  ordi- 

,  nary  apprehension  a  greater  approximation  to 


certainty  than  any  merely  general  and  abstract 
statement." 

Viewed  in  the  light  of  the  above  considera- 
tions, we  think  the  language  of  the  charge  of 
the  trial  court  of  which  Uie  appellants  com- 
plain is  not  justly  open  to  the  criticism  made 
upon  it;  that  the  statements  that  "an  insane  de- 
lusion is  a  false  belief,  for  which  there  is  no 
reasonable  foundation,  and  which  would  be  in- 
credible under  the  given  circumstances  to  the 
same  person  if  of  sound  mind,  and  concerning 
which  the  mind  of  the  decedent  was  not  open 
to  permanent  correction,  through  evidence  or 
arsuraents/'  and  that  it  is  only  where  "false  be- 
liefs are  such  as  a  reasonable  man  would  not, 
under  the  circumstances,  entertain,  that  they 
become  insane  delusions,"  are  as  accurate  as, 
in  the  nature  of  things  and  of  language,  could 
reasonably  be  expect^  or  ]  ustly  required.  We 
think  that,  standing  alone,  these  instructions 


But  a  delusion  on  the  part  of  grantors  that  Brit- 
rlsh  Bhips  wereiD  the  vicinity  of  property  owned  by 
vhim,  maDoed  by  early  acqualntanoes  for  the  pur- 
( pose  of  proteotiDflr  it,  is  in  no  way  connected  with 
-the  execution  and  delivery  of  a  deed  thereof,  and 

•  will  not  affect  its  validity.  Jones  v.  Huffhea.  15  A  bb. 
-N.C.141. 

And  a  delusion  upon  the  part  of  a  testator  that 
he  is  a  irreat  man  and  likely  to  k>e  called  to  the 
Cabinet  does  not  deprive  bim  of  testamentary  ca- 
pacity where  his  will  Itself  is  rational  and  not  ap^ 
parently  affected  by  his  delusion.  Bice  v.  Bice,  60 
Mich.  458. 

And  a  delusion  entertained  by  a  testator  as  to 
ncreenbacks,  and  to  the  effect  that  he  was  holding 
or  running  for  a  high  office  for  which  he  solicited 
votes  when  there  was  no  election  pending,  and  to 
the  effect  that  his  wife  courted  him  before  marriage 
and  maltreated  him  afterwards,  does  not  neoes- 
«arlJy  affect  the  validity  of  his  will  where  it  can- 
not be  seen  that  it  influenced  its  provisions.  Bice 
T.  Rice,  60  Mich.  448. 

So,  the  question  whether  an  idea  upon  the  part 
>of  a  testator  that  he  was  the  son  of  George  IV .,  and 
'  that  when  he  was  born  a  large  sum  of  money  was 
r  placed  in  his  father's  hands  in  trust  for  hitn,  and 
t  that  he  was  robbed  by  his  father  by  the  diversion 
•of  a  large  part  of  the  trust  fund  to  his  bronrers. 

■  affects  the  validity  of  a  will  leaving  bis  property  to 
his  wife  for  life  and  after  his  death  to  found  a  free 

k'pubhc  library  for  the  use  of  the  people  of  the  town, 
is  one  of  fact  for  the  Jury.  Smee  v.  Smee,  L.  R.  6 
Prob.  D1 V.  84, 49  L.  J.  Prob.  N.  S.  8, 28  Week.  Bep.  70B, 

.44  J.  P.  220. 

L  Delurtotis  as  to  property. 

The  fact  that  a  person  who  murdered  his  wife 

-  was  laboring  under  a  delusion  as  to  his  property 
-^wili  not  affect  his  criminal  responsibility  unless  It 
'  had  the  effect  of  making  him  incapable  of  under- 
'  standing  the  wickedness  of  the  act,  but  the  ezist- 

•  enoe  of  such  a  delusion  is  not  immaterial  on  the 

-  question  of  his  responsibility.  Beg.  v.  Layton,  4 
Cox,C.  C.149. 

So,  delusions  upon  the  part  of  a  person  that  he  and 

•  other  things  about  and  around  him  were  impreg- 
nated with  sulphur,  to  get  rid  of  which  he  ad- 

'  ministered  large  quantities  of  castor  oil,  bored  boles 
in  doors,  eto.,  and  pulled  down  buildings  and 
plowed  up  part  of  the  land  and  sold  some  of  his 

'  stock,  and  that  there  were  devils  always  torment- 

■  ing  him  and  that  his  life  was  being  sought,  will  not 
affect  the  validity  of  a  lease  of  a  pert  of  the  land  in 

'  question  where  he  appears  to  be  competent  to 
transact  business  and  there  Is  nothing  to  show  that 
'  the  lease  was  made  at  an  under  value.   Jenkins  ▼• 
rSV  L.  R.  A. 


Morris,  L.B.  14  Ch.DiT.e74,  49  L.  J.  Cb.  N.  S.  382, 49 
L.  T.N.  8. 817. 

It  is  a  question  for  the  jury  whether  a  lessor  was 
so  Insane  as  to  be  incompetent  to  dispose  of  his 
property  by  lease  when  there  were  in  evidence  ra- 
tional letters  by  the  lessor  relating  to  the  lease  in 
question.  Jenkins  v.  Morris,  L.  B.  14  Ch.  Div.  674. 
48  L.  J.  Ch.  N.  8. 808. 42  L.  T.  N.  &  817. 

But  a  deed  may  be  avoided  when  made  by  a  per- 
son laboring  under  an  insane  delusion  which  was 
such  that  thoivgb  he  knew  be  was  making  a  deed 
and  what  its  effect  would  be  he  was  rendered  en- 
tirely indifferent  to  property  by  the  delusion  that 
he  was  about  to  perish  or  that  other  persona  who 
should  be  affected  injuriously  were  about  to  perish 
so  that  be  was  incapacitated  from  a  rational  care 
for  his  interests  or  those  of  others.  Bond  t.  Bond, 
7AUen,l. 

And  evidence  of  a  delusion  upon  the  subject  of 
religion  and  of  the  party's  property  and  claims  and 
advancements  made  to  her  elder  children,  the  party 
believing  that  she  owned  a  large  part  of  Boston 
and  Washington  and  of  Louisiana  on  account  of 
French  claims,  and  the  whole  world  and  the  cattle 
upon  a  thousand  biUs,  and  that  she  held  large 
claims  against  some  of  her  own  family,  and  com- 
plained that  some  of  her  own  children  had  cheated 
her  out  of  large  sums,  all  apparently  without 
foundation,  and  that  she  pretended  to  be  the 
daughter  of  Abraham  and  Sarah,  the  Virgin  Maxy. 
the  Messiah  and  afterwards  the  Living  Ood.  ren- 
ders her  incompetent  to  dispose  of  her  property  by 
contract  or  conveyance.  Thornton  v.  Appleton, 
28  Me.  288. 

A  delusion,  however,  upon  the  part  of  a  testa- 
trix In  respect  to  having  a  large  amount  of  prop- 
erty is  not  alone  an  insane  delusion  which  will  ren- 
der her  incompetent  to  make  a  wllL  Be  Berrien, 
24  N.  Y.  8.  B.  838. 

And  an  opinion  upon  the  part  of  a  testator  that  a 
seizure  of  his  property  for  a  public  purpose  with- 
out his  consent  was  a  high-handed  exercise  of 
power,  an  outrage  on  his  rights,  unconstitutional 
and  tyrannical,  is  not  evidence  of  mental  delusiOB. 
Turner  v.  Hand,  8  Wall.  Jr.  88. 

But  the  notion  upon  the  part  of  a  testator  pos- 
sessed of  considerable  wealth  that  be  wished  to  put 
his  property  where  it  would  roll  up  to  the  day  of 
Judgment,  pursuant  to  which  he  willed  it  to  a  so- 
ciety, is  evidence  of  an  insane  delusion  which 
would  invalidate  the  will.  American  Bible  800.  v. 
Price.  115  Ul.  823. 

And  fear  on  the  part  of  a  testator,  worth  $15,000 
or  $20,000,  of  being  sent  to  the  poor  house,  and  be- 
lief that  certain  individuals  were  endtsavoring  to 
obtain  a  part  of  bis  farm  by  means  of  flalae  and 
rraudulent  papers,  and  were  trying  to  deprive  him 
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<*ou1d  not  have  prejudiced  the  appellants,  and 
that  wlieo  taken,  as  they  should  be,  in  conDec- 
tioo  with  other  portions  of  the  charge  upon 
the  subject  of  capacity,  the  law  beariug  upon 
-that  part  of  the  case  was  fully,  clearly,  and  un- 
-ezceptionably  pre^Dled  to  the  lory. 

The  court,  in  addition  to  the  Inngua^e  above 

Quoted,  further  said,  amonj?  other  things  not 
et ached  from,  but  in  cnnueciion  with,  and  as 
Krt  of,  the  statements  from  which  the  appel- 
lU  quote  the  language  to  which  they  object: 
*'From  what  has  been  said,  it  will  be  seen  that 
.a  person  may  be  of  testamentary  capacity 
though  he  be  at  the  time  physically  weak  and 
«tuffeii/]g  from  disease,  and  his  memory  be  af- 
fected thereby.  He  may  be  competent  to 
make  a  will,  though  he  has  not  mental  capacity 
sufficient  for  the  management  or  transaction  of 
bufltneas  generally,  and  though  he  is  not  men- 
tally cftpable  of  making  and  digesting  all  the 
paru  of  a  contract,    fie  maj  be  capable  of 


making  a  will  although  his  mental  powers 
have  DOt  their  original  vigor,  and  his  intellect- 
ual faculties  have  lost  some  of  their  strength. 
But  while  this  is  true,  aud  it  does  not  follow 
necessarily  from  the  proved  existence  of  these 
conditions,  that  a  testator  is  not  of  'sound 
mind,'  as  the  law  uuderstands  that  term,  yet 
these  conditions,  facts,  and  phenomena  are 
matters  to  be  considered  and  weighed,  and 
may  be  very  significant  and  important  as 
showing,  or  tending  to  show,  by  themselves 
or  in  connection  with  other  testimony,  mental 
unsoundness  or  incapacity.  In  this  connection 
I  ought  to  add  some  more  specific  observations 
concerning  the  relations  of  insanity  or  kindred 
states  to  testamentary  capacity.  It  goes  with- 
out sayinff,  of  course,  that  one  who  is  insane 
or  iml)ecile  cannot  make  a  valid  will,  and  that 
a  will  which  is  the  product  of  insane  delusions 
entertained  by  the  testator  cannot  stand.  The 
law,  however,  recognizes  what  are  matters  of 


•of  his  liberty  and  to  oonsigo  bim  to  staters  prison, 
«Dd  that  be  was  being  oompelled  to  make  a  will  bj 
ctareats,  and  that  ha  was  under  the  neooesity  of  di- 
vidlDff  his  property  to  keep  it  from  beioir  irotten 
4kway  from  bim,  and  that  his  minor  children  were 
-oomiogto  want,  which  exercised  a  controlling  in- 
flueooe  in  the  disposition  of  his  property,  amounts 
to  aD  insane  delusion  which  wiillnvalidate  his  will. 
i8tAoton  V.  Wetherwaz,  16  Barb.  260. 

But  a  testator  will  not  be  held  to  have  labored 
under  a  delusion  that  be  had  no  property  and  that 
be  and  his  wife  would  eventually  go  to  the  poor 
bouse,  which  will  aftect  the  validity  of  his  will, 
where  it  appears  from  his  Own  declarations  in  evi- 
dence that  he  knew  he  had  the  property  thereby 
•disposed  of.    Brace  v.  Black,  126  III.  88. 

And  evidence  of  the  declarations  of  a  testator  in 
-a  will  contest  in  which  it  was  claimed  that  he  was 
iaboring  under  the  delusion  that  he  had  no  prop- 
•erty  and  that  be  and  his  wife  would  eventually  go 
to  tbe  poor  house,  that  his  daughter  bad  demanded 
him  to  make  her  a  deed  of  a  part  of  his  property, 
la  admissible,  though  he  may  have  been  wilfully  or 
ignorantly  mistaken  as  to  the  fact  that  shede- 
^maoded  a  deed,  as  his  declarations  show  that  he 
was  not  laboring  under  a  delusion  as  to  the  posses- 
•eioii  of  property.    Brace  v.  Black,  126  DL  88. 

i,  HaUutinatioM  and  delusfonf  of  the  senses. 

A  delusioQ  upon  the  part  of  a  grantor  that  she 
had  done  a  great  wrong  at  some  time,  and  that 
there  were  devils  in  her  l>ed  and  around  her,  and 
that  something  was  wrong  about  her  body,  aod 
thmt  somebody  abused  her  every  night  and  some- 
one was  cutting  her  on  tbe  back,  relates  to  her 
bodily  and  spiritual  welfare,  and  has  no  direct  re- 
lation to  or  connection  with  the  subject-matter  of 
ber  deed,  and  will  not  invalidate  it  where  it  ap- 
peared that  she  desired  to  sell  the  property  and 
talked  about  the  sale  as  rationally  as  other  persoos 

•engaged  in  the  negotiations.   Cutler  v.  Zollioger, 

.17  Mo.  flS. 

And  delusions  on  the  part  of  a  testator  in  regard 
to  tbe  presence  of  strange  people  in  his  house  and 
climbing  over  his  feaoes  and  up  the  walls  will  not 
affect  tbe  validity  of  his  will  where  they  did  not  ap- 
pear to  have  led  to  any  action  on  his  part  except 
occasionally  his  getting  the  family  up  at  night  to 
look  for  fancied  intruders.  Shreiner  v.  Sbreiner, 
118  Pa.  07. 
And  proof  that  a  testatrix  frequently  had  hallu- 

•elnatloBS  to  tbe  effect  that  she  was  not  in  her  room 
when  actually  occupying  it,  and  often  thought 
that  ber  chambers  were  being  altered  by  tearing 

-out  tbe  partition,  and  that  tbey  were  occupied  by 

-S7  L.&  A. 


gypsies  or  Indians,  and  that  her  house  had  been 
turned  around  and  that  she  had  t>6en  kept  in  a  cel- 
lar while  visiting  her  sister,  will  not  Invalidate  her 
will  as  against  evidence  that  at  other  timee  she 
comprehended  fully  the  matters  in  question  and 
exhibited  good  sense  and  intelligence,  where  it  ap- 
pears that  on  the  day  of  the  execution  of  the  will 
she  was  in  a  better  condition  than  usuaL  Sheldon 
V.  Dow,  1  Dem.  608. 

A  deed  will  be  held  to  have  been  made  under  tbe 
influence  of  a  delusion  and  to  be  invalid,  however, 
were  the  grantor  became  impressed  with  tbe  be- 
lief that  tbe  house  on  the  premlsea  and  tbe  beds 
were  haunted  with  evil  spirits,  and  would  take  a 
shovel  and  beat  the  ceiling  to  drive  them  away, 
and,  not  succeeding,  be  set  fire  to  the  house  and 
burned  it  up  to  destroy  them,  and  he  had  a  fancy 
that  something  was  in  his  head  and  could  be  re- 
moved by  an  operation  and  offered  a  slave  his  free- 
dom if  he  would  split  his  head  open  with  an  axe, 
and  believed  that  he  had  power  to  call  down  fire 
from  Heaven  to  consume  persons  Imagined  to  be 
his  enemies,  and  announced  that  a  son  bom  to  him 
was  Jesus  Christ.    Alston  v.  Boyd,  6  Humph.  604. 

So,  delusions  on  tbe  part  of  a  testator,  not  shown 
to  be  of  a  permanent  nature  and  wholly  uncon- 
nected with  ber  will,  as,  for  example,  a  delusion 
that  she  has  lost  ber  thumb,  will  not  affect  its  va- 
lidity.   Jones  V.  GkKlrlch,  6  Moore.  P.  C.  C.  10. 

And  an  idea  entertained  by  a  testator  that  one 
half  of  his  body  did  not  perform  its  functions,  and 
that  be  breathed  with  only  one  lung,  and  that  only 
one  half  of  his  heart  performed  its  operations,  and 
that  one  half  of  bim  was  dead  and  tbe  other  half 
lived,  will  not  affect  the  validity  of  his  will.  Hol- 
linger  v.  Syms,  37  N.  J.  Bq.  22L 

And  a  delusion  on  the  part  of  an  elderly  person 
suffering  from  disease  that  his  ailment  is  due  to 
some  particular  cause,  which  is  false,  is  insufficient 
to  establish  testamentary  capacity,  but  proper  to 
be  considered  with  reference  to  the  question  of 
menul. weakness.   Be  Storey,  20  111.  App.  188. 

In  Re  Underbill,  21  Ohio  L.  J.  279,  however,  a  will 
of  a  testator  who  was  addicted  to  the  continued  andl 
excessive  use  of  cocaine  and  who  was  under  its  in- 
fluence at  the  time  of  itsexecutlon,  and  who  labored 
under  an  hallucination  that  persons  were  pursuing 
him  and  intended  to  do  him^  bodily  harm  and  that 
his  friends  intended  to  incarcerate  him  in  an  asy- 
lum, and  that  he  had  bacteria  present  which  were 
constantly  creeping  through  his  skin,  was  held  to 
be  invalid  on  the  ground  of  his  unsoundness  of 
mind,  though  aside  from  the  hallucinations  and 
delusions  at  times  he  would  talk  rationally  and  his 
mind  seemed  to  be  clear.  F.  H.  f 
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common  knowledge,  that  Insanfty,  mental 
aberration,  and  mental  incapacity  assume 
quite  different  phases  in  different  persons  or 
under  different  conditions;  that  not  infre- 
quently it  is  a  permanent  or  incurable  condi- 
tion, as,  for  instance,  in  the  case  of  imbeciles 
and  confirmed  lunatics;  that  in  other  instances 
it  is  a  temporary  and  transient  state  of  mind* 
produced  by  sickness,  injury,  the  use  of  intoz- 
icnots,  noxious  drugs,  and  other  causes,  ap- 
paient  or  unapparent;  that  sometimes  the  in- 
dividual has  alternating  periods  of  mental 
soundness  and  unsoundness,  the  periods  of 
unsoundness  being  more  or  less  frequent,  and 
more  or  less  lengthy;  that  sometimes  a  per- 
son trenerally  insane  .  has  lucid  intervals, 
when  the  mind  becomes  clear,  and  there  is  a 
temporary  reversion  to  mental  capacity.  The 
rule  is  that  when  the  mind  is  sound,  when 
the  insane  or  impaired  condition  has  passed 
away,  when  the  person  is  enjoying  a  luoid 
interval,  the  power  to  make  a  will  exists, 
assuming  of  course,  that  in  other  respects 
the  testator  has  the  degree  of  mental  capacity 
which  I  have  described  to  you.  One  who 
is  not  insane  generally  may  have  insane 
delusions  or  hallucinations.  He  may  have 
a  delusion  or  delusions  as  to  one  or  more 
subjects,  and  be  sane  and  wholly  rational 
as  to  others.  Such  delusions  entertained  by  a 
testator  might  be  such  as  not  to  affect  in  any 
wa^  his  capacity  to  make  a  will,  or  to  transact 
ordinary  business  and  the  affairs  of  life.  They 
might  be  such  that  they  would  in  no  way  in- 
fluence the  testamentary  act,  or  have  any  bear- 
ing upon,  or  affect,  the  provisions  of  the  will 
attempted  to  be  made.  In  such  case,  if  the 
testator  possessed  testamentary  capacity  in  all 
other  respects,  the  will  would  be  valid,  not- 
withstanding the  existence  of  the  delusions. 
On  the  other  hand,  if  the  insane  delusion  or  de- 
lusions entertained  were  such  that  they  would 
in  any  way  enter  into  or  affect  the  testator's  act 
in  making  his  will,  or  in  any  way  influence  its 
provisions  so  that  the  instrument  would  be  in 
any  respect  the  product  of  the  insane  delusion 
or  delusions,  and  not  of  the  testator's  sound 
mind,  the  will  thus  produced  would  not  be  a 
prood  will.  But,  after  all  {las  been  said  upon 
this  subject,  there  is  no  rule,  I  fancy,  more 
dear,  more  intelligible,  more  easy  of  practica- 
ble application  to  all  manner  of  cases,  and  no 
explanation  more  enlightening,  than  is  con- 
tained in  the  simple  test  I  first  gave  to  you,  to 
wir.  that  one  who  at  the  very  time  he  under- 
takes to  make  a  will  is  posse- sed  of  suflScient 
intelligence  and  memory  to  fairly  and  ration- 
ally know  and  comprehend  the  effect  of  what 
he  is  doing,  the  nature  and  condition  of  bis 
property,  who  are  or  should  be  the  natural  ob- 
jects of  his  bounty,  and  his  relations  to  them, 
the  manner  in  which  he  wishes  to  distribute  his 
estate  among  or  withhold  it  from  them,  and  the 
scope  and  bearing  of  the  will  he  is  making,  has 
testamentary  capacity;  that  is,  the  power  to 
make  a  will.  Bo,  gentlemen,  if  Dr.  Hoadley, 
87  L.  a  A. 


at  the  time  he  sat  down  to  execute  the  instru- 
ment before  you,  possessed  this  degree  and 
kind  of  mental  capacity,  he  was  competent  to 
make  a  will;  and  he  was  thus  competent,  na 
matter  what  his  mental  condition  may  have 
been  at  times  previous  or  times  subsequent. 
His  mental  conditions  both  before  and  after, 
the  character  of  any  attacks  of  mental  unsound- 
ness, their  durations  or  frequency,  the  nearnesa 
of  any  to  the  date  of  the  will,  the  appearance 
of  his  recoveries,  the  existence  of  any  insane 
delusions,  and  all  such  facts,  are  to  be  consid- 
ered in  so  far  as  they  may  throw  light  on  hi  a 
then  condition,  and  they  may  be  important 
subjects  for  consideration ;  and  they  are  to  be 
considered  in  the  light  of  any  presumption  of 
a  continuance  or  recurrence  of  insane  condi- 
tions which  may  reasonably  be  drawn  from  the 
case  and  its  history.  But  the  ultimate— the 
controlling— question  is  as  to  his  condition 
when  he  executed  this  instrument  which  pur- 
ports to  be  his  will,  at  that  very  time,  and  none 
other.  So,  where  the  claim  is  made  of  inca- 
pacity or  mental  unsoundness  arising  from  the 
existence  of  insane  delusions,  the  question  is: 
Did  the  delusion  or  delusions  exist  with  the 
testator  at  the  very  time  of  the  execution  of  the 
will,  and,  thus  existing,  affect  or  influence  bis 
action,  so  that  the  will  was  the  product  of 
them,  and  therefore  different  from  what  it 
would  otherwise  have  been? 

The  appellants'  final  reason  of  appeal  is  thn» 
stated:  "The  court  further  erred  in  its  pres- 
entation of  the  case  to  the  jury  in  the  follow- 
ing particular:  Because  the  charge  of  the 
court,  taken  as  a  whole,  is  not  a  full  and  fair 
presentation  of  their  claims  made  on  the  trial 
of  the  cause,  nor  of  the  questions  of  law  in- 
volved therein."  Concerning  this  •'reason,'^ 
the  proponento  say,  and  truly,  that  it  is  in  vio- 
lation of  the  rules  of  this  court;  being  a  mere 
general  assignment  of  alleged  error,  which  do*a 
not  purport  to  review  any  specific  action  of,  or 
question  made  in,  or  decided  by,  the  court  be- 
low. But,  notwithstanding  this,  we  have  care- 
fully examined  the  charge  in  the  light  of  the 
real  criticism  made  upon  it  by  the  appellants, 
as  defined  and  shown  in  their  brief  and  the  oral 
arguments  in  its  support,  which  Is  that  it  i» 
partial  and  strongly  argumentative  for  the  ap- 
pellees. But  we  cannot  think  this  is  so.  Oft 
the  other  band,  it  has  impressed  us  as  singu- 
larly able  and  entirely  fair.  We  detect  noth- 
ing to  indicate  that  the  court  did  not  do  full 
and  equal  justice  to  the  claims  of  both  parties, 
and  certainly  nothing  to  show  that  it  exceeded 
the  limits  of  its  power,  as  declared  by  this  court 
in  such  cases  as  First  Baptist  Church  v.  Bause^ 
21  Conn.  167;  Morehouse  v.  Bemson,  59  Conn. 
392;  Setehel  v.  Keig'mn,  57  Conn.  478,  478; 
State  V.  Borne,  64  Conn.  829;  8taU  T.  SmitK 
65  Conn.  283. 

There  is  no  error. 

The  other  Judges  conciu 
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1.  The  artillelal  state  or  condition  of 
flowing  water  founded  upon  prescrip- 
tion becomes  a  substitute  for  the  natural  con- 
dition previously  ezi8tin£r«  and  from  It  arises  a 
riirbt  on  tbe  part  of  thoee  Interested  to  have  the 
new  condition  maintained. 

8.  Owners  of  the  shore  of  a  lake  main- 
tained at  an  artificial  level  until  tbe 
owner  of  a  dam  bas  acquired  a  prescriptive  rlfrbt 
to  its  maintenance,  wbile  It  has  benefited  tbe 
riparian  owners  by  covering  swampy  shores  and 
giving  them  good  banks  suitable  for  summer  re- 
sorts, and  they  have  improved  their  property 
for  such  use  at  great  expense,  relying  on  tbe 
•continuance  of  tbe  higher  level  of  the  lake,  have 
an  easement  on  tbeir  part  and  may  prevent  the 
proprietor  of  the  dam  from  reducing  the  lake 
level  to  tbeir  injury,— at  least  so  long  as  he  does 
not  abandon  or  surrender  his  easement  to  main- 
tain tbe  lake  above  its  natural  level. 

3.  A  lessee  of  a  water  power  has  no  other 
or  greater  rights  in  respect  to  tbe  accumulation 
of  water  than  bis  lessor  possessed. 

(April  ao,  1807.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Walworth  County 
in  favor  of  plaintiffs  in  a  suit  to  enjoin  defend- 
ants from  lowering  tbe  level  of  the  water  lo  a 
certain  lake.    Affirmed, 

Statement  by  Pinnejr^  J.: 

This  is  an  action  to  restrain  the  defendant 
from  in  any  way  or  manner  drawing  down 
or  lowering  tbe  water  in  Lake  Beulah,  so 
called,  and  is  brought  by  a  large  number  of 
riparian  proprietors  on  and  along  the  waters 
of  said  lake  against  the  owners  and  lessee  of 
a  certain  dam  at  or  near  tbe  outlet,  whereby 
tbe  waters  of  the  lake  were  raised  to  a  suf- 
ficient level  to  create  a  water  power  for  mill- 
ing purposes.  Upon  a  trial  of  the  issues 
joined  there  was  a  finding  of  facts,  in  sub- 
stance: That  Lake  Beulah  as  it  now  exists, 
originally  consisted  of  two  meandered  lakes, 
which  were  separated  •by  a  strip  of  marsh 
about  80  rods  wide,  through  which  ran  a 
small  stream.  Tbe  outlet  or  the  more  north- 
erly of  the  lakes  was  by  a  small  stream  called 
Beulah  river,  which  runs  northerly,  and  then 
easterly  until  it  empties  into  Mukwanago 
creek,  and  said  creek  runs  into  Fox  river. 
In  lb38  a  dam  was  built  across  the  outlet  of 
said  lake  at  about  the  point  where  it  left  tbe 
lake,  and  the  waters  of  the  lake  were  raised  a 
few  feet,  creating  power  for  a  sawmill  erected 
at  tbe  dam.  After  1846,  and  before  1852,  tbe 
original  outlet  was  closed  bjr  an  embankment, 
and  has  ever  since  so  remained,  and  an  arti- 
ficial outlet  to  said  lakes  was  created,  at  which 
point  another  dam  was  created,  raising  the 
waters  in  said  lake  to  the  height  of  6  feet 


above  their  natural  level,  and  18  inches  higher 
than  by  the  former  dam,  creatine  a  body  of 
water  known  as  "Mill  Lake,"  and  a  new  and  / 
artificial  outlet  for  tbe  said  lakes,  so  that  tbeir 
waters,  after  passing  over  such  dam,  flowed 
by  a  new  channel  into  said  Beulah  river,  and 
in  consequence  of  such  dam  the  waters  of  the 
said  two  lakes  were  so  raised  as  to  flood  to  a 
considerable  depth  the  marsh  land  formerly 
separating  them,  and  making  of  them  one 
body  of  water  upwards  of  8  miles  in 
length,  and  varying  in  width  from  ^  mile  to 
H  miles,  and  an  area  of  about  900  acres. 
All  these  changes  were  made  by  Ball  &  Mower, 
the  remote  grantors  of  H.  A.  Youmans,  under 
and  through  whom  the  defendants  claim  their 
rights  and  interests;  and  Ball  &  Mower  built 
upon  a  site  near  said  dam  a  grtst  mill,  which 
was  used  and  operated  by  the  power  thus  pro- 
vided until  it  was  destroyed  by  fire  in  1870. 
That  the  owners  of  tbe  said  dam  and  mill 
site  at  all  times  thereafter  until  shortly  ly^fore 
the  commencement  of  ibis  action  maintained 
the  level  of  the  water  in  said  lakes  at  the 
point  to  which  it  was  raised  by  said  dam,  save 
only  as  it  was  raised  by  freshets  or  unusual 
rains,  or  was  lowered,  as  hereinafter  stated,  by 
draft  of  water  through  tbe  said  dam  for  use  at 
said  mill.  By  tbe  construction  and  main- 
tenance of  said  dam,  and  such  consequent 
raising  of  the  level  of  waters  in  said  lakes, 
portions  of  the  lands  owned  by  certain  of  tbe 
plaintiffs  and  the  grantors  of  certain  others  of 
them  were  flowed  and  submerged  by  such  dam- 
owners  continuously,  adversely,  and  uninter- 
ruptedly, and  notoriously,  exclusively  of  any 
other  right,  under  claim  of  right  for  more  than 
forty  years,  and  at  all  times  during  that 
period  tbe  said  level  to  which  the  waters 
were  so  raised  by  said  dam  was  substantially 
and  constantly  maintained;  so  that  said 
Toumans  and  his  said  grantors  and  his  heirs 
and  devisees  acquired  a  right  by  prescription 
to  so  flow  said  lands,  both  as  against  tbe 
owners  of  lands  bordering  on  said  lakes  and 
as  against  riparian  owners  below  said  lands. 
One  effect  of  the  construction  of  said  artificial 
outlet  and  the  diversion  thereto  of  the  natural 
flow  of  the  waters  of  said  lakes  and  tbe  con- 
struction and  maintenance  of  said  dam  and 
embankment,  was  to  deepen  the  waters  of  the 
lakes,  and  set  said  waters  up  and  back  against 
the  hard  and  higher  banks,  and  to  make  said 
lakes  navigable  for  row  boats,  small  sail  boats 
and  steam  launches,  and  to  make  the  banks 
eligible  and  desirable  sites  for  summer  cottages 
and  summer  resorts,  and  to  make  said  lakes  a 
desirable  place  for  fishing,  boating,  and  recre- 
ation, and  to  make  tbe  margin  of  the  lake 
touch  the  grassy  banks,  and  submerge  the 
bogey  and  marshy  shores,  as  they  before  ex- 
isted, and  to  render  the  banks  readily  acces- 
sible by  small  row  and  pleasure  boats.  About 
tbe  year  lti88,  and  from  time  to  time  there- 
after, sundry  of  the  plaintiffs,  relying  upon 
said  conditions,  and  tbe  level  of  the  lake  as 
then  existing,   and  as  having   so  uniformly 


IfOTE.~On  the  question  of  tbe  riirht  to  make  a  I 
change  in  the  enjoyment  of  an  easement,  see  Allen  I 
87  L.a  A. 


V.  San  Jos6  Land  &  W, 
and  ttote. 


Co.  (Gal.)  15  L.  B.  A.  88, 

Digitized  by  VjOOQIC 


WiSCONSm  SUPRBMB  CoURT. 


Ap&» 


existed  for  more  than  forty  years,  bailt  sum- 
mer homes  for  themselves  and  families,  cr 
summer  resorts  for  recreation,  and  purchased 
divers  lots  and  parcels  of  land  fronting  and 
bounded  on  said  lakes  for  that  purpose,  and 
made  divers  and  sundry  valuable  improve- 
ments on  said  lots  to  that  end,  as  did  oiaov 
other  persons.  That  certain  other  plaintins 
named  owned  lots  and  lands  boundecl  by  said 
lakes,  and  bad  owned  the  same  from  an  early 
day.  That  said  lands,  for  agricultural  pur- 
poses, were  worth  not  more  than  $50  per 
acre,  but  for  the  purposes  aforesaid,  with  the 
level  of  said  lakes  as  thus  maintained,  were 
worth  from  $1,000  to  $2,000  per  acre.  The 
dam  belonging  to  the  defendants  Youmans, 
Howitt,  and  West  consists  of  an  embankment 
of  earth,  with  two  openings,  one  for  a  flume 
and  the  other  for  a  waste  wehr,  and  are 
planked  on  the  bottom  and  sides,  and  after 
the  destruction  of  the  mill,  and  until  a  short 
time  before  the  action  was  brought,  were  kept 
closed  by  bulkheads,  backed  up  with  gravel; 
and  after  the  destruction  of  the  mill  in  1870 
the  power  created  by  the  dam  had  not  been 
used.'  The  defendant  John  Howitt  is,  and 
for  many  years  has  been,  the  owner  of  a  grist 
mill  at  Mukwanago,  upon  a  stream  into  which 
said  Beulah  river  empties,  about  5  miles  be- 
low said  dam,  which  is,  and  for  forty  years 
past  has  been,  driven  by  water  power  created 
by  a  dam  across  the  said  stream;  and  said 
Howitt,  September  16,  1891.  took  from  H.  A. 
Youmans,  then  the  owner  of  the  dam  and 
mill  site  at  the  foot  of  said  lakes,  a  lease  of 
the  water  power  and  water  rights  there 
created,  and  which  still  remain  in  force,  and 
by  it  he  was  to  expend  a  certain  sum  annually 
on  the  dam,  flumes,  and  weirs  of  said  water 
power,  and  was  to  do  certain  other  work 
thereon.  If  the  bulkheads  were  to  be  re- 
moved, and  the  water  allowed  to  run  freely 
through  said  dam,  the  level  of  the  water  in 
the  Beulah  lake  would  be  drawn  down  to  a 
point  over  8  feet  below  the  lowest  point  to 
which  the  water  was  drawn  in  the  operation 
of  the  mill  formerly  there  maintained;  and,  if 
the  dam  should  be  removed,  the  said  waters 
would  fall  to  a  point  4  feet  further.  The 
lowest  I  oint  to  which  the  waters  were  drawn, 
or  could  be  drawn,  consistent  with  the  opera- 
tion of  said  mill,  was  a  point  88  inches  above 
the  floor  of  the  flume,  where  said  bulkhead 
crosses  the  same  in  the  western  opening  in 
said  dam:  and  the  waters  of  the  lake  were 
continuously  maintained  at  that  point,  until 
the  defendants  took  out  the  bulkheads,  a 
short  time  before  this  action  was  commenced, 
and  drew  down  the  waters  of  the  lake  to  the 
level  of  the  floor  of  said  flume,  to  the  great 
injury  of  the  plaintiffs.  That  lowering  the 
waters  of  said  lake  will  subsfantially  impair 
the  value  and  availability  of  the  parcels  and 
lots  of  land  owned  by  the  plaintiffs  and 
bounded  on  the  lake;  the  waters  will  recede 
from  its  banks,  and  in  almost  all  places  stripe 
of  slimy,  boggy,  and  marshy  shore  will  be 
uncovered,  preventing  access  by  boats  to  the 
plaintiffs'  piers,  and  will  substantially  impair, 
and  well-nigh  destroy,  the  beauty  of  the  lake, 
and  its  adaptation  and  availability  for  summer 
residences  and  summer  resorts,  and  make 
the  vicinity  unhealthful,  and  render  the 
87  L.  R  A. 


plaintiffs'  improvements  practicallv  value- 
less for  the  purposes  for  which  they  were 
constructed.  Shortly  before  the  action  wa» 
commenced,  said  bulkheads  were  replaced 
to  the  height  of  2  feet  or  more,  and  so  that 
the  waters  of  the  lake  rose  and  overflowed  the- 
bulkheads.  The  plaintiffs  asked  judgment 
that  the  defendants,  their  agents,  etc.,  be  per- 
petually restrained  from  in  any  way  raising, 
taking  out,  or  removing  from  the  said  dam- 
any  of  the  bulkheads  or  waste  or  flash  board» 
in  or  on  the  same,  and  from  in  any  way 
throwing  down,  lowering,  or  opening  the 
dam,  and  from  in  any  way  interfering  with  or 
drawing  down  the  water  in  Lake  ^Beulah. 
The  defendants  insisted  upon  their  right  to* 
use  and  withdraw  the  waters  of  said  lake  ac- 
cording to  their  needs  and  discretion.  Judg- 
ment was  given  perpetually  restraining  the 
defendants,  their  agents,  etc.,  from  doing  any 
of  the  acts  mentioned  so  as  to  permit  or  allow 
the  flow  of  water  from  the  lake  at  a  level 
below  the  point  named,  88  Inches  above  the 
floor  in  the  flume,  etc.,  and  for  costs;  fronk 
which  the  defendants  appeal. 


Mr.  T.  W.  Haigrht,  for  appellants  You 
m^uB  et  at,: 

"Every  person  thorough  whose  premises 
water  naturally  flows  has  a  lawful  right  to  the 
flowing  of  the  water  in  its  natural  channel, 
and  no  person  has  a  right  to  divert  the  stream 
or  any  part  of  it  from  its  natural  channel,  un- 
less he  causes  it  to  return  again  before  it  leaves 
his  premises,  so  that  it  will  not  injure  those 
below,  and  be  lessened  or  diminished  only  by 
such  quantity  as  may  be  necessarily  used  for 
domestic  purposes,  and  watering  stock,  and  in 
some  cases  for  irrigation,  and  also  by  evapora- 
tion and  natural  and  necessary  wastage." 

Black's  Pom.  Water  Rights,  p.  280;  Havdem 
V.  Lang,  8  Or.  244;  Ccm  v.  Hoffman,  84  Wis. 
438,  20  L.  It  A.  40. 

Since  the  flow  of  water  from  the  millpond,. 
when  it  flows  at  all,  is  through  lands  of  these 
defendants,  and  a  stream  always  existed  there, 
there  ought  to  be  no  question  of  their  right  to 
that  flow  at  all  times  when  they  may  desire  it 
on  that  principle  alone,  and  if  so,  there  can 
be  no  cause  of  action  on  the  part  of  the  plain- 
tiffs. 

As  proprietors  of  the  mill  privilege  they  had 
the  further  right  to  h»ld  the  water  back  in 
such  a  way,  by  dams,  etc.,  as  not  to  permit 
the  value  of  the  privilege  to  be  impaired,  even 
though  not  usio^  it  for  running  machinery  for 
the  tune  being,  m  order  to  preclude  any  claim 
of  abandonment  of  flowage  rights  on  their 
part. 

OMtoea  V.  Sanderson,  69  Wis.  53;  Timm  y. 
Bear,  29  Wis.  264;  Cedar  Lake  Hotel  Co.  v. 
Cedar  Greek  Hydraulic  Co.  79  Wis.  297. 

The  doctrine  that  the  right  of  flowage  of 
lands  involved  a  reciprocal  right  of  bordering 
landowners  to  require  the  flowage  to  be  kept 
constant  and  uniform,  is  not  supported  by  any 
authority  in  law  or  in  reason. 

Lamon  v.  Menasfia  Wooden  Ware  Co,  6* 
Wis.  898,  48  Am.  Rep.  528;  PaUen  Paper  Co. 
V.  Kaukauna  Water-POwer  Co.  70  Wis.  669; 
FaUs  Bffg.  Co.  y.  Oconto  Biter  Improv.  Co.  87 
Wis.  184.  (^  T 
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Mean.  Ryan  A  Mertoot  for  appellant 
Howitt: 

Mr.  Howitt»  being  a  riparian  owner  upon 
ibis  stream,  is  entitled  to  tbe  natural  flow  of 
tbe  stream  for  mill  purposes  or  domestic  pur- 
poses or  for  any  reasouable  purposes  tbat  be 
may  see  fit  to  use  it  for,  and  the  upper  riparian 
owoers  upon  said  stream  have  no  right,  in  tbe 
law,  to  obstruct  said  stream  in  such  a  way 
as  to  deprive  bim  of  tbe  natural  flow  of  the 
stream. 

Brovm  v.  Parker,  28  Wis.  21;  Pierce  ▼.  fl^- 
numr,  52  Wis.  272,  88  Am.  Rep.  787. 

Tbe  owners  of  tbe  Red  mill  oeing  tbe  upper 
millowner,  and  Mr.  Howitt  being  the  lower 
millowner,  tbe  upper  millowner  would  have 
ihe  right  to  make  a  reasouable  use  of  tbe  water 
for  mill  purposes,  as  against  tbe  lower  mill- 
owner. 

CoidtoeU  V.  Sanderton,  69  Wia.  63;  Timm  y. 
Bear,  29  Wis.  254. 

Tbe  upper  mill  baring  been  destroyed  by 
fire  in  1876  and  there  being  no  occasion  on  the 
part  of  the  owners  of  that  property  to  bold 
said  water  as  against  this  appellant,  tbe  lower 
millowner.  Mr.  Howitt,  even  against  tbe  own- 
ers of  the  Red  mill  property,  would  have  tbe 
right  to  remove  everything  in  the  way  of  ob- 
struction in  said  stream  and  to  give  him,  the 
lower  millowner,  the  full  benefit  of  all  of  tbe 
water  naturally  flowing  in  said  stream. 

Miner  V.  MiUer,  9  Pa.  74,  49  Am.  Dec.  645; 
Miner  v.  Oitmour,  12  Moore,  P.  C.  C.  166; 
Lavmn  ▼.  Mottrif,  62  Wis.  219;  Gould,  Waters, 
6  205;  Hageltine  ▼.  Gsm,  46  Wis.  891,  82  Am. 
Rep.  715. 

Meeers,  QuArles,  Spence*  Ik  Quarle* 
and  D.  S.  Ttillar»  for  respondents: 

An  artificial  condition  of  fiowing  water, 
made  lawful  by  prescription,  becomes  a  sub- 
stitute for  the  original  condition,  and  in  favor 
of  the  tenement  which  was  originally  servient, 
arises  a  right  to  have  the  new  condition  main- 
tained. 

Johna&n  v.  Boorman,  68  Wis.  268;  Belknap 
V.  Trimble,  8  Paige,  677;  Lampman  v.  Milks, 
21  N.  Y.  506;  B^U  v.  RoberU,  56  N.  Y.  277; 
Euniington  y.  Aaker,  96  N.  Y.  604,  48  Am. 
Rep.  652;  Pre»coU  y.  WhiU,  21  Pick.  841,  82 
Am.  Dec.  266. 

Other  riparian  proprietors  acauire  rights  in 
an  ancient  artificial  channel,  by  dedication 
and  substitution,  which  is  but  an  explanation 
of  the  origin  of  the  reciprocal  right  contended 
for  here. 

Delaney  v.  Boston,  2  Harr.  (Del.)  489. 

Tbe  direct  proposition,  that  a  right  to  have 
the  artificial  status  maintained  arises  in  favor 
of  tbe  servient  tenement  out  of  tbe  prescrip- 
tion, was  decided  in  Middleton  v.  Oregarie,  2 
Rich.  L.  681. 

See  Wasbb.  Easem.  4tb  ed.  440;  Mathewson 
y.  Hoffman,  77  Mich.  420,  6  L.  R.  A.  849. 

Pinney.  J.,  delivered  the  opinion  of  the 
court: 

It  clearly  appears  that  H.  A.  Youmans,  the 
lessor  of  the  defendant  Howitt  and  ancestor 
through  whom  tbe  other  defendants  derived 
their  rights  to  the  mill  power  and  water 
rights  and  privileges  in  question,  acquired  a 
right  by  prescription,  or  an  easement,  to 
maintain  tbe  waters  of  Lake  Beulab  at  the 
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level  to  which  they  were  finally  raised,  and  at 
wbich^  they  bad  been  maintained  forr 
a  period  of  over  forty  years,  and  conse- 
quently to-  set  the  waters  of  the  lake  back 
against  and  over  and  upon  tbe  ands< 
of  tbe  riparian  proprietors,  the  plaintiils  and^ 
others,  on  the  lake,  for  the  purpose  of  creating: 
and  maintaining  tbe  necessary  power  for  pro- 
pelling a  grist  mill.  His  mill  site,  dam.  audi 
appurtenances  constituted  the  dominant  estate^ 
and  the  right  which  he  acquired  was  an  ease- 
ment in  tbe  one  estate,  and  a  servitude  upon 
tbe  estates  of  other  riparian  owners.  Wasbb. 
Easem.  5.  It  seems  to  be  a  fair  inference  tbat 
such  riparian  owners,  in  view  of  the  advan- 
tages that  might  or  would  accrue  to  them  by 
raising  the  level  of  the  waters  of  tbe  lake  by 
tbe  dam  in  question,  were  induced  to  consent 
or  acquiesce  therein,  and  in  tbe  user  of  tbe 
dam  and  waters  of  tbe  hike  bv  Youmans  and 
bb  predecessor  in  interest  until  their  acts  bad 
ripened  into  an  easement  by  prescription.  The 
relative  relations  and  interests  of  tbe  partiea 
which  have  thus  originated,  grown  up.  and 
become  fixed  by  prescription,  would  seem  to- 
imfK)se  upon  the  parties  reciprocal  rights  and 
duties,  at  least  to  the  extent  that,  so  long  as- 
such  relative  rights  exist  and  are  asserted,  each 
party  is  bound  m  equity  to  abstain  from  doing 
anything  to  tbe  prejiidioe  of  the  other's  riffbts,. 
founded  upon  the  relations  thus  n^reated  be- 
tween them,  and  that  they  are  equitablv  bound 
to  deal  fairly,  reasonably,  and  justly  with  each 
other  in  respect  thereto.  It  has  long  been  set- 
tled that  tbe  artificial  state  or  condition  of 
flowing  water,  founded  upon  prescription,  be- 
comes a  substitute  for  tbe  natural  condition 
previously  existing,  and  from  which  a  right 
arises  on  the  part  of  those  interested  to  have- 
the  new  condition  maintained.  The  water- 
course, though  artificial,  may  have  originated 
under  such  circumstances  as  to  give  rise  to  all. 
tbe  rights  that  riparian  proprietors  have  in  a. 
natural  and  permanent  stream,  or  have  t)een  8o> 
long  used  as  to  become  a  natural  watercourse 
prescriptively;  and  '*when  a  riparian  owner 
has  diverted  tbe  water  into  an  artificial  chan- 
nel, and  continued  such  change  for  more  than 
twenty  years,  be  cannot  restore  it  to  its  natural 
channel,  to  tbe  inlury  of  other  proprietors 
along  such  channel,  who  have  erected  worka 
or  cultivated  their  lands  with  reference  to  tbe 
changed  condition  of  tbe  stream,  or  to  tbe  in- 
jury of  those  upon  the  artificial  watercourse 
who  have  acquired  by  long  user  the  right  to 
enjoy  the  water  there  flowing."  Gould,  Wa- 
ters, g  225,  and  cases  there  cited.  It  is  upon 
this  ground  tbat  when  tbe  natural  outlet  of 
Lake  Beulah  was  closed,  and  so  remained  for 
over  twenty  years,  the  artificial  outlet  at  tbat 
time  opened,  and  since  maintained  during  that 
period,  became  the  natural  outlet,  with  all  its. 
legal  incidents  and  consequences.  In  Belknap' 
V.  Trimble,  8  Paige,  577,  606,  it  was  held  "that 
this  rule  must  be  reciprocal;  that  a  proprietor 
of  land  at  the  bead  of  a  stream,  who  has- 
changed  tbe  natural  flow  of  tbe  waters,  and 
has  continued  such  change  for  more  than 
twenty  years,  cannot  afterwards  be  permitted, 
to  restore  it  to  its  natural  state,  when  it  will 
have  tbe  effect  to  destroy  the  mills  of  other 
proprietors  below,  which  have  been  erected  in. 
reference  to  such  change  in  the  natural  flow  ot 
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the  Btrenm."  Wasbb.  Easem.  **818-816.  In 
Mathew9on,  v.  Hoffman,  77  Mich.  421,  484. 0  L. 
li.  A.  849,  the  rule  thus  stated  in  Belknap  ▼. 
Trimble,  8  Paige,  677,  605,.  waa  approved. 
Lampman  y.  MiUce,  21  N.  T.  505;  BoberU  y. 
JioberU,  55  N.  Y.  275.  It  ia  also  supported  by 
Jklaney  y.  Boi((m,  2  Harr.  (Del.)  489-491; 
MiddUton  v.  Gregorie,  2  Rich.  L.  681-687.  Id 
Washb.  Easem.  **818-315.  the  learned  author 
lays  it  down  that  '* where  one  who  owns  a 
%vatercourse,  in  which  another  is  interested,  or 
by  the  use  of  which  another  is  affected,  does, 
•or  suffers  acts  to  be  done,  affecting  the  risrhts 
of  other  proprietors,  whereby  a  state  of  things 
\%  created  which  he  cannot  change  without 
materially  injuring  another,  who  has  been  led 
1o  act  by  what  he  himself  had  done  or  per- 
mitted, the  courts  ofteu  apply  the  doctrine  of 
estoppel,  and  equity,  aod  sometimes  law,  will 
interpose  to  prevent  his  causing  such  change 
10  be  made."  In  Woodbury  v.  &iort,  17  Vt. 
887,  44  Am.  Dec.  344,  it  waa  held  that,  where 
a  diversion  of  the  stream  affects  other  proprie- 
lots  favorably,  and  the  party  on  whose  land 
the  diversion  is  made  acquiesces  in  the  stream 
running  in  the  new  channel  for  so  long  a  time 
that  new  rights  may  be  presumed  to  have  ac- 
crued, or  have  accrued,  in  faith  of  the  new  state 
of  the  stream,  the  party  is  bound  by  said  ac- 
quiescence, and  cannot  return  the  stream  to  the 
former  channel.  Ford  v.  Whitloek,  27  Vt.  265; 
^'orton  V.  VoUntine,  14  Vt.  246,  89  Am.  Dec. 
220.  These  cases 'relate.  It  is  true,  to  diver- 
fiions  of  water  in  running  streams,  but  we  are 
unable  to  perceive  any  reason  why  the  same 
principle  is  not  equally  applicable  to  changes 
made  in  the  level  of  a  lake  or  pond,  where,  by 
means  of  a  dam,  the  natural  level  has  been 
raised  for  hydraulic  purposes.  The  mainte- 
nance of  the  higher  level  of  waters  in  the  lake 
for  the  period  of  prescription  secured  to  the 
owners  of  the  mill  site  an  easement  in  their 
favor  to  keep  up  the  water  to  the  necessary 
level  to  furnish  water  power  for  their  mill. 
So,  on  the  other  hand,  the  riparian  owners 
above  have  enjoyed,  without  question  or  inter- 
ruption, for  the  same  period  of  time,  the  ad- 
vantages resuliine  from  the  flooding  and  sub- 
mersion of  their  lands,  by  which  the  depth  of 
water  in  the  lake  was  greatly  increased,  and 
low,  boggy,  swampy,  and  unsightly  lands  were 
flooded,  so  that  the  waters  extended  to  the  high 
banks,  whereby  their  access  to  and  from  the 
lake  was  improved,  and  the  adjacent  lands, 
with  the  resulting  amenities  and  advantages, 
have  been  rendered  extremely  desirable  for  the 
l>articular  use  for  which  they  have  been  im- 
proved at  great  cost  and  expense,  namely,  for 
summer  resorts,  relying  upon  the  continued 
level  of  the  water  in  the  lake  without  change, 
without  which  they  would  be  deprived  of  the 
greater  portion  of  their  present  value.  May  it 
not  be  justly  said  that  the  respective  tenements 
or  estates,  by  the  acts  of  their  respective  own- 
ers, have  become  each  dominant,  and  each 
servient  to  the  other  in  respect  to  the  respec- 
tive easements  and  advantages  thus  acquired 
by  them,  and  enjoyed  during  the  usual  pre- 
Bcriptive  period?  In  the  case  of  Cedar  Lake 
Hotel  Co.  V.  Cedar  Greek  Hydraulic  Co.  79  Wis. 
297,  this  court  held  that  one  who  owns  land  on 
the  shores  of  an  Inland  lake,  which  is  valuable 
for  use  as  a  pleasure  resort,  on  account  of  ita 
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proximi^  thereto,  and  the  easy  acceaa  to  ita 
waters  for  boating^  and  Ashing,  can  maintain 
an  action  to  restrain  other  riparian  proprietors 
from  so  drawing  off  the  waters  of  the  lake  as 
to  lower  ita  level,  and  leave  a  wide  margin  of 
bog,  covered  with  decaying  vegetation,  along; 
its  shores,  making  it  repulsive  in  appearance 
and  unhealthy  in  effect,  and  thus  injurious  to 
the  plaintiff's  property;  and  thi^  was  so  held  in 
view  of  the  relative  rights  and  duties  of  the 
riparian  proprietors,  and  not  because  of  the  re- 
strictive grant  of  power  to  the  corporation,  one 
of  the  defendants.  It  is  true  that  this  was 
held  in  relation  to  an  attempted  change  in  the 
natural  level  of  Cedar  lake,  but  the  conclusion 
seems  irresistible  that  the  increased  level  of  the 
lake,  in  view  of  the  facta  found,  by  parity  of 
reasoning,  from  the  adjudged  cases  referred  to 
in  relation  to  streams,  must  be  esteemed  as  hav- 
ing the  legal  incidents  of  the  natural  level;  cer- 
tainly 80  long  as  the  defendants  retain  and  in- 
sist upon  their  easement  to  keep  and  maintain 
the  dam  at  a  height  to  keep  up  such  n^w  level 
in  the  lake.  They  have  not  and  do  not  pro- 
po^  to  abandon  or  surrender  this  easement. 
They  are  certainly  bound  to  exercise  their 
rights  in  a  fair  and  reasonable  manner,  and  as 
they  had  been  accustomed  to  do,  and  not  ca- 
priciously or  wantonly,  so  as  to  prejudice  the 
existing  rights  and  interests  of  the  plaintiffs  as 
riparian  owners.  The  judgment  of  the  circuit 
court  is  in  accordance,  we  think,  with  sound 
principles,  and  the  doctrines  recognized  and 
enforced  in  such  and  similar  cases  in  courts  of 
equity.  We  have  no  doubt  but  that  the  de- 
fendants may  abandon  their  water  rights  and 
easement,  so  as  to  escape  all  liability  at  law  for 
consequent  damages,  if  tbej^  are  not  bound  by 
law  or  agreement  to  maintain  the  higher  level 
of  the  waters  of  the  lake.  It  was  held  in 
Maeon  v.  Shrewabury  dfc  F.  A  09.  L.  R  6  Q. 
B.  678,  that  the  owners  of  the  servient  estate 
could  acquire,  by  the  mere  existence  of  the 
easement,  no  right,  as  against  the  owner  of  the 
dominant  tenement,  to  the  continuance  of  its 
use  and  exercise,  as  in  the  case  of  an  eaaemeni 
for  diversion  of  water;  that  he  had  the  right  to 
abandon  the  exercise  and  use  of  bis  easement, 
as  it  waa  not  compulsory.  But  here,  as  stated, 
there  baa  been  no  abandonment  or  surrender, 
and  the  case  must  be  determined  upon  the 
equitable  grounds  arising  out  of  the  special 
facts  found  by  the  trial  court. 

2.  As  to  the  defendant  Howitt,  it  is  neces- 
sary only  to  observe  that  he  stands,  in  respect 
to  his  lease,  in  the  same  plight  and  condition 
of  his  lessor,  and  with  no  other  or  greater 
rights.  He  has  no  rieht,  under  the  lease,  to 
use  the  dam,  bulkheaa,  etc.,  as  a  reservoir  to 
accumulate  water  in  a  manner  not  permissible 
to  his  lessor,  or  to  accumulate  and  hold  water 
for  his  mill  on  the  stream  below,  in  order  to 
discharge  it  irregularly,  and  in  great  volumes, 
as  may  suit  his  convenience,  thus  drawing 
down  wholly,  or  in  great  part,  the  waters  of 
the  lake  to  the  level  of  the  flume.  As  a  rips- 
rian  owner  on  Mukwanago  creek  below,  he 
has  no  such  right,  but  is  entitled  only  to  the 
accustomed  flow  of  the  water  as  it  had  been 
wont  to  run,  without  material  alteration  or 
diminution,  and  to  his  mill  on  the  stream  kielow 
(Kimherly  dk  C.  Co.  v.  BeviiU.  79  Wis.  884);  all 
of  which  he  obtains  by  the  ftn?^f  the  water 
igitized  by  v^jO 
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•over  the  dam  or  waste  gates.    For  these  rea- 
ons  we  thiok  that  the  judgment  of  the  circuit 
'Court  is  correcU 

The  Judgment  qf  the  Circuit  Court  m  itf- 
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STATE  of  Wisconsin,  ex  rel,  George  GET- 

CHEL,  ReepL, 

«. 

Ethan  BRADISH  et  al.,  AppU. 
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t.  A  ebmlrmaa  of  the  town  board  im 
diflqnaHlled  to  sit  as  a  member  of  the  board 
In  hearing  a  ease  for  the  reTOcatlon  of  a  Uoense 
to  sell  mtoxicatlnir  liquors  under  Rev.  Stat. 
M  liVSS  et  aeQ..  when  he  bfts  procured  and  hired  a 
minor  to  purchase  wbfskej  of  the  dealer  for  the 
purpose  of  procurlngk  evidence  on  which  to  re- 
voke the  hceose. 

8.  Tho  dlgqnftlHi«tton  of  one  of  the 
three  members  of  a  town  board  to  sit 
on  a  bearing  for  the  revocation  of  a  license  will 
make  the  decision  of  the  board  revoking  the 
license  invalid. 

(MoanhaU  and  Ifewman,  JJ^  dissent.) 

(February  2, 1807.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Winnebago  County 
in  favor  of  relator  in  a  proceeding  to  review 
the  action  of  defendants  in  revoking  relator's 
liquor  license.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  D.  Clevelajid*  with  JIfr.  Herbert 
Is,  Sweety  for  appellants: 

The  town  board  of  the  town  of  Rushford 
was  a  properly  constituted  board  for  the  pur- 
poses of  the  proceeding  reviewed  by  the  cir- 
cuit court  in  tbis  action,  and  the  fact  that  the 
mioor  purchased  the  liquor  alleged  in  the  com- 
plaint at  the  request  of  the  chairman  did  not 
invalidate  the  action  of  the  board  or  constitute 
a  taking  of  private  property  without  due  pro- 
cess of  law. 

.^*tate,  Drake,  t.  Iknfle,  40  Wis.  175,  23  Am. 
Hep.  692. 

Prejudice  or  interest  is  no  disqualification 
of  a  member  of  a  midisterial  body  to  act  in  the 
discharge  of  ministerial  functions. 

*s*#te,  Starkweather,  v.  Superior,  90  Wis.  612. 

Meetre,  Hume,  Oellerich^  U  JaeksoUf 
for  respondent: 

One  csnnot  be  a  Judge  in  his  own  case. 

Co  Lilt,  t  212. 

Neither  of  the  parties  is  competent  to  waive 
this  rule. 

Cooley,  Const.  lim.  4th  ed.  514-517;  Freem. 
Judgm.  115-119;  Oakley  v.  AepimcaU,  8  N. 
Y.  647. 

In  the  Constitution,  it  seems  proper  to  hold 
that  the  Jurisdiction  conferred  on  the  judges 
of  a  court  of  general  jurisdiction  is  subject  to 
an  implied  exception  in  favor  of  the  operation 
of  the  rule  by  which  they  would  be  excluded 


Mors.— For  disqualiUcation  of  Judge  by  prior 
connection  witb  the  case,  see  State,  Ambler,  v. 
Hocker  ilia.)  26  L.  B.  A.  U4.  and  note, 
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from  sitting  in  cases  where  they  may  be  in- 
terested, or  related  to  the  parties. 

Lard  Sanchafe  Com,  9  Coke,  1186;  Wingale, 
Maxims,  170;  Oakley  v.  AMintoaU,  supra; 
Foot  V.  Morgan,  1  HiU,  654;  Aarce  v.  Atwood, 
18  Mass.  824. 

The  rule  in  regard  to  partiality  of  a  judge 
applies  In  civil  as  well  as  criminal  cases,  not 
only  to  judges  of  courts  of  common  law, 
equity,  and  probate,  but  to  special  tribunals 
and  to  persons  authorized  on  a  special  occasion 
to  decide  between  parties  in  respect  to  their 
rights. 

HaU  V.  Thayer^  105  Mass.  219,  7  Am.  Rep. 
518;  Richardson  v.  Welcome,  6  Cush.  831; 
Williams  v.  Robinson,  Id.  888;  Washington  Ins, 
Co.  V.  Price,  Hopk.  Ch.  1;  StockweU  v.  WhiU 
Lake  Twp.  Board,  22  Mich.  841;  Hodde  v. 
Susan,  58  Tex.  889. 

If  one  of  the  members  sitting  with  the  judi- 
cial tribunal  is  incompetent  to  act,  the  whole 
proceeding  before  that  tribunal  is  coram  non 
jvdice. 

Queen  v.  Hertfordshire  Justices,  6  Q.  B.  758; 
(iueen  v.  Suffolk  Justices.  18  Q.  B.  416;  OaHey 
V.  Aspinfoall,  8  N.  Y.  548;  Stockwell  v.  WJiite 
Lake  Twp.  Board,  22  Mich.  850;  Sanborn  v. 
Fellows,  22  N.  H.  478;  Queen  y.  London  County 
Council  [1892]  1  Q.  B.  190. 

The  proceedings  provided  for  by  Rev.  Stat. 
g§  1558.  1559,  are  quasi  judicial  In  their  char- 
acter,  and  therefore  the  principles  which  would 
debar  an  iuterested  judge  from  sitting  in  his 
own  cause  anply  here  with  equal  force. 

Steele  v.  Dunham,  26  Wis.  898;  Milwaukee 
Iran  Co,  v.  Schubel,  29  Wis.  444,  9  Am.  Rep. 
691;  Fath  v.  Koeppel,  72  Wis.  2b9;  12  Am.  & 
Eng.  Enc.  Law,  p.  44;  Sanborn  v.  Fellows,  22 
N.  H.  481;  State,  SuUitan,  v.  Tomah,  80  Wis. 
198;  StaU,  Mills,  v.  McNutt,  87  Wis.  277; 
Larkin  v.  Noonan,  19  Wis.  88;  Randall  v. 
State,  16  Wis.  841. 

Due  process  of  law  is  required  In  every  pro- 
ceeding by  which  a  person  may  be  deprived 
of  life,  liberty,  or  property,  whether  the  pro- 
ceeding be  judicial,  administrative,  or  execu- 
tive. 

DieU  V.  Neenah,  91  Wis.  422. 

A  license  is  not  vested  property,  but  the  fact 
that  it  is  not  vested  propertv  goes  only  so  far 
as  to  take  away  the  rigbt  of  the  owner  thereof 
to  a  trial  by  a  jury.  It  does  not  make  what- 
ever rights  the  owner  of  the  license  may  have, 
and  whatever  privileges  the  owner  thereof 
mav  enjoy,  subject  to  the  caprice  and  prejudice 
of  his  neighbor. 

Robistm  v.  Miner,  68  Mich.  549. 

Cassoday^  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  appears  from  the  record  that  July  17, 
1895,  the  town  board  of  Rushford  granted  and 
issued  to  the  relator  a  license  to  sell  at  retail 
at  the  villai^e  of  Eureka,  in  said  town,  intoxi- 
cating liquors,  to  be  drunk  upon  the  premises; 
that  upon  complaint  made  and  trial  had  before 
the  town  board  under  §  1558  et  seq..  Rev.  Stat., 
the  relator  was  convicted  of  selling  whiskey  to  a 
minor  without  the  written  order  of  the  parent 
or  guardian  of  said  minor,  and  his  license  was 
revoked;  that  thereupon  a  writ  of  certiorari 
was  obtained  from  the  circuit  court  to  review 
such  proceeding  of  the  town  board;  that  upon 
19  ^ 
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the  return  thereto,  and  hearing  had,  it  was 
adjudged  by  the  circuit  court  that  the  proceed- 
ings of  the  town  board  in  the  matter  of  revo- 
cation  of  the  liquor  license  of  the  relator  be  in 
all  things  annulled,  set  aside,  and  held  for 
naught,  with  costs;  that  thereupon  the  trial 
Judge  certified  to  this  court  that  the  case 
necessarily  inyolved  the  decision  of  a  question 
or  point  of  law  of  such  doubt  and  difficulty  as 
to  require  a  decision  of  the  same  by  this  court, 
and  also  a  construction  of  the  state  and  Federal 
Constitutions  as  to  due  process  of  law;  that 
one  W.  W.  Noble,  the  chairman  of  the  board, 
had  procured  and  hired  the  minor  to  purchase 
the  whiskj^  for  the  purpose  of  procuring  evi- 
dence agamst  the  relator  of  selling  liquor  to 
minor  :  and  that  he  then  sat  upon  said  trial, 
and  participated  in  the  same  and  in  said  judg- 
ment or  determination, — and  so  submits  to  this 
court  the  following  question:  Was  the  chair- 
man disqualified  to  sit  as  a  member  of  the 
board  in  hearing  the  case,  so  as  to  render  the 
action  of  the  board  null  and  yoid? 

The  question  submitted  for  our  consideration 
is  not  whether  the  relator  was  guilty  or  inno- 
cent of  violating  the  statutes  cited,  but  whether 
the  chairman  of  the  town  board,  after  having 
^'procured  and  hired  the  minor  to  purchase 
the  whiskey,"  was  a  proper  person  to  sit  in 
judgment  and  determine  whether  the  relator's 
license  should  or  should  not  be  revoked  for 
selling  the  whiskey.  Of  course,  it  is  important 
that  me  laws  should  be  enforced,  and  that 
every  violation  thereof  should  be  punished. 
But  it  is  still  more  important  that,  as  far  as 
possible,  every  person  accused  of  an  offense 
should  have  a  fair  trial  before  an  impartial 
tribunal.  It  is  claimed,  in  effect,  that,  as  there 
is  no  provision  for  changing  the  venue  in  such 
proceeding,  the  town  board  must,  of  necessity, 
act  regardless  of  any  interest  or  prejudice  on 
the  part  of  those  composing  the  board.  As- 
suming that  this  may  be  true,  in  practice,  to  a 
certain  extent,  yet  it  does  not  Justify  members 
of  such  board  in  voluntarily  corrupting  or 
prejudicing  themselves  by  advancing  money 
and  procuring  and  abetting  the  commission  of 
the  offense  in  order  that  they  may  pronounce 
Judgment  upon  the  offender  who  committed 
the  same.  The  statute  disqualifies  Jurors 
having  an  interest,  or  related  to  either  party, 
or  having  expressed  or  formed  an  opinion,  or 
being  sensible  of  any  bias  or  prejudice.  San- 
born &  Berryman.  Anno.  Stat.  §  2849.  So  it 
disqualifies  any  judicial  oflScer  who  is  interested 
in  the  cause,  or  who  has  acted  as  an  attorney 
for  either  party  thereto,  from  reviewing  in  an 
appellate  court  what  he  determined  in  the  trial 
court,  or  giving  counsel  or  advice  in  any  matter 
that  may  come  before  him.  Sanborn  &  Berry- 
man,  Anno.  Stat.  §g  2579,  25S0,  2582.  Such 
statutes  are  confirmatory  of  the  common  law. 
This  couit  has  held  that  the  revocation  of  such 
license  by  the  board  granting  it  is  void,  unless 
made  after  notice  to  the  licensee,  and  an  op- 
portunity given  him  to  be  heard  upon  the 
charge  made.  Oshkoah  v.  State,  P^kinB,  59 
Wis.  425.  This  is  because  the  license  is  a 
yested  property  right.  In  Collins  v.  Blantern, 
2  Wils.  360,  that  very  able  jurist.  Lord  Chief 
Justice  Wilmot,  of  the  common  pleas,  quotes 
approvingly  this:  "Tou  shall  not  stipulate  or 
promise  to  pay  money  to  a  man  not  to  do  a 
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crime."    He  further  states:    "You  shall  not 
stipulate  for  iniquity;  all  writers  upon  our  law 
agree  in  this,  no  polluted  hand,  shall  touch  the- 
pure  fountains  of  justice."  Ibid.    In  the  case  at 
bar  the  chairman  of  the  tribunal  to  do  justice^ 
furnished  tbe  money,  and  procured  the  actiye* 
agency,  in  the  commission  of  the  offense.    The 
case  of  Queen  v.  London  County  Council  [1899]: 
1  Q.  B.  190,  seems  to  be  very  much  in  point: 
'The  London  county  council  delegated  to  a. 
committee  of  their  body  the  hearing  of  appli- 
cations for  music  and  dancing  licenses.    The- 
cj>mmittee  by  a  majority  recommended  that  a. 
license  which  had  been  applied  for  should  not 
be  granted.    Tbe  applicant  thereupon  applied 
to  the  county  council  for  a  license.     At  a  hear- 
ing before  the  county  council  certain  members- 
of  that  body,  who  were  also  members  of  the 
committee  and   had    voted   in  the  majority 
against  granting  a  license  at  the  hearing  before- 
the  committee,  instructed  counsel  to  represent 
them  before  the  county  oouncil  and  oppo4«e  the 
application  for  a  license.    The  councilors  so 
instructing  counsel  were  present  at  the  hearing,, 
but  did  not  yote.    The  council  by  a  majority- 
refused  the  application  for  a  license.    Held. 
that  the  presence  at  the  hearing  of  those  mem- 
bers of  the  county  council  who  had  instructed 
counsel  to  oppose  the  application  yitiated  the 
proceedings."    In  the  same  case  it  was  further 
held  that  "the  county  council  in  determining- 
applications  for  music  and  dancing  licenses  are* 
acting  judicially,  and  are  bound  by  the  same 
principles  as  are  binding  on  justices  in  deter- 
mining questions  which  come  before  them  for 
judicial  decision."    Tbe  opinion  of  the  court, 
quoting  approvingly  from  another  case  saysr 
^*0f  course  tbe  rule  is  very  plain,  that  no  man 
can  be  plaintiff  or  prosecutor  in  any  action, 
and  at  tbe  same  time  sit  in  judgment  to  decide 
in  that  particular  case,  either  in  his  own  case, 
or  in  any  case  where  be  brings  forward  the  ac- 
cusation or  complaint  on  which  the  order  is- 
made."    Id.  195, 196;  Leeson  v.  General  Coun- 
cil of  Medical  Edu.  A  Registration,  L.  R.  4S- 
Ch.  Div.  379.    This  is  substantially  done  in 
the  case  at  bar.    See  also   Queen  v.  Buggins^ 
[1895]  1  Q.  B.  508,  and  cases  cited  in  the  brief 
of  the  relator's  counsel.  The  mere  fact  that  on  ly^ 
one  of  the  three  members  of  the  board  thus  dis- 
qualified himself  to  sit  in  judgment  did  not  re- 
lieve the  board,  as  a  whole,  from  being  incom- 
petent.    Ibid.;  Queen  v.  Hertfordshire  JvHices^ 
6  Q.  B.  753;  Queen  v.  Meyer,  L.  R.  1  Q.  B. 
Div.  173;  Queen  v.  Suffolk  Justices,  18  Q.  B. 
416.    The  case  of  State,  Starkweat/ier,  v.    ^- 
perior,  90  Wis.  612.  is  clearly  distinguishable. 
That  was  a  proceeding  by  the  council,  under 
express   statutory  authority,   to  remove   the 
mayor,  as  a  member  of  that  t>ody,  and  yet  it 
was  held  that  he  could  not  sit  as  a  member  of 
tbe  council  upon  tbe  trial  of  charges  against 
himself.    The  question    propounded    is   an- 
swered in  the  affirmative. 
T/te  judgment  of  the  Circuit  Court  is  afflrmod. 

MartshalU  J.,  dissenting: 
•  With  all  that  is  said  in  the  opinion  of  the- 
court  respecting  the  importance  of  maintaining- 
a  high  standard  of  judicial  purity,  and  of  im- 
partiality respecting  all  persons  and  bodies  of 
persons  charged  with  the  performance  of  Ju- 
dicial or  quasi  judicial  duti»,^I  fully  concur^ 
Digitized  by  VjOOQIC 


1807. 


Statb,  ex  rd.  Gvtcexl,  v.  Bbadish. 


1^1 


but  nevertheless  dissent  from  the  conclusion 
reached  in  this  case,  belieyin^r  that  it  is  incon- 
ristent  with  well  and  long  settled  principles  of 
law.  The  decision  appears  to  proceed  upon 
the  theory  that  a  license  to  sell  intoxicating 
liquor  is  a  vested  right  of  property,  and  that 
its  possessor  is  entitled  to  constitutional  pro- 
tection in  such  possession,  as  in  case  of  a  con- 
tract right.  In  support  of  that  view,  Oshkosh 
▼.  Stafe,  Perkins,  59  Wis.  425.  is  cited.  What 
there  is  in  that  case  to  sustain  such  view  is  not 
perceived.  The  law  provides  that  before  a  li- 
cense shall  be  revoked  the  licensee  shall  be  no- 
tified of  the  charges  preferred  against  him,  and 
have  an  opportunity  to  be  heard.  The  0$h- 
koeh  Caee  turned  on  the  failure  to  obey  the  stat- 
ute in  that  regard.  No  mention  is  made  of 
the  character  of  the  right  at  all.  The  leading 
case  on  the  subject  in  this  country  isi  Peo- 
ple, Ketehnm,  t.  ComweU,  84  N.  T.  657,  where 
Mr.  Justice  Wright  said:  * 'Licenses  to  sell 
liquors  are  not  contracts  between  the  state  and 
the  persons  licensed,  giving  the  latter  vested 
lights  protected  .  .  .  by  theCoastitution,  .  .  . 
nor  are  they  property  in  any  legal  or  constitu- 
tional sense.  They  have  neither  the  qualities 
of  a  contract  or  of  property,  but  are  merely 
temporaiy  permits  to  do  what  otherwise  would 
be  an  onense  against  a  general  law."  And 
further,  in  effect,  the  law  regulating  the  sub- 
ject pertains  to  the  police  system  of  the  state, 
over  which  the  legislature,  under  the  Constitu- 
tion, has  general  authority;  and,  pursuant 
thereto,  it  may  make  such  laws  as  it  may  deem 
proper,  respecting  the  granting  and  revocation 
of  licenses.  In  Spray^rry  v.  Atlanta,  87  Ga. 
120,  the  license  was  held  revoked  without  no- 
tice, consequent  on  a  conviction  for  violation 
of  the  conditions  subject  to  which  it  was 
frranted.  In  answer  to  the  contention  that  a 
forfeiture  of  the  license  without  proceedings 
therefor  in  a  competent  tribunal  was  a  viola- 
tion of  the  constitutional  right  of  property. 
Hr.  Justice  Simmons  said:  "A  license  to  sell 
Uqiror  is  not  a  contract,  but  only  a  permission 
to  enjoy  the  privilege  on  the  terms  named,  for 
a  specified  time,  unless  it  be  sooner  abrogated. 
The  granting  of  the  license  is  an  exercise  of 
police  power,  and  does  not  include  any  con- 
tractual relations  whatever.  .  .  .  It  is  not 
property  in  the  sense  which  protects  it  under 
the  Constitution."  A  multitude  of  authorities 
could  be  cited  to  the  same  effect,  but  I  content 
myself  with  mentioning  the  following:  Boston 
Beer  Co.  v.  Mauachueette,  97  U.  S.  26,  24  L. 
ed.  989;  La  Croix  v.  Fairfield  County  Comrs. 
49  Conn.  591;  Com,  v.  Brennan,  103  Mass.  70; 
PaweU  V.  StaU,  60  Ala.  10;  Fell  v.  State,  42  Md. 
71,  20  Am.  Rep.  88;  Constitutional  Prohibitory 
Amendment  Cases,  24  Kan.  700,  724;  Brown  v. 
St-iie,  82  Ga.  224;  Martin  v.  8taU,  28  Neb.  871; 
Hurber  v.  Baugh,  48  Iowa,  514;  Com,  v.  Kins- 
ley, 188  Mass.  579 .  In  Evrber  v.  Bavgh,  supra, 
Mr.  Justice  Rothrock,  speaking  for  the  court, 
said  that  State,  Heise,  v.  Colunibia,  6  Rich.  L. 
404,  was  the  only  case  they  could  find  holding 
to  the  contrary  view;  and,  after  a  reasonably 
thorough  search  at  this  time,  I  am  only  able  to 
add  StaU,  Shaw,  v.  Baker,  82  Mo.  App.  98. 
In  view  of  the  foregoing,  I  feel  warranted  in 
vigorously  protesting  against  committing  this 
court  to  the  decision  that  a  permit  to  sell  in- 
toxicating liquor  la  a  vested  right  of  property, 
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and  entitled  to  constitutional  protection  assuch, 
and  to  insist  that  it  is  a  mere  permit,  the  grant- 
ing, refusing,  and  revoking  of  which  are  sub- 
ject to  regulation  by  legislative  authority  with- 
out constitutional  restriction.  8o  long  as  the 
proceeding  for  such  granting,  refusing,  or  re- 
vocation conforms  to  legislative  requirements, 
it  cannot  properly  be  questioned  in  any  tribu-  < 
nal  as  a  violation  of  constitutional  rights. 

It  is  said  in  the  opinion  of  the  court  that  the 
question  here  presented  is  distinguishable  from 
that  in  State,  Starkweather,  v.  Superior,  90 
Wis.  612,  but  wherein  is  not  stated.  To  be 
sure,  the  court  says  that  was  a  proceeding  un- 
der express  statutory  authority,  but  so  is  a  pro- 
ceeding to  revoke  a  license,  and  the  modes  of 
procedure  in  both  are  almost  precisely  the 
same.  The  court  further  says  that  it  was  there 
held  that  the  mayor  could  not  sit  as  a  member 
of  the  council  while  he  was  on  trial.  Why 
prominence  should  be  given  to  that  fact,  when 
no  such  question  is  presented  in  this  case,  and 
the  fact  be  overlooked  that  the  court  also  dis- 
tinctly held  that  the  person  who  signed  the 
complaint  against  the  mayor,  and  appeared  \xk 
the  role  of  prosecutor  as  well,  properly  partic- 
ipated in  all  the  proceedings  as  one  of  the  triors^ 
when  that  is  the  very  question  here  involved, 
is  not  perceived.  If  my  brethren  say  that  the 
two  cases  are  distinguishable,  in  that  this  case 
involves  a  vested  right  of  property,  and  that 
the  Starkweatlier  Case  did  not,  but  a  mere 
privilege,  that  is  unfounded,  as  we  have  clearly 
shown.  Of  the  right  involved  in  the  former 
case,  Mr.  Justice  Winslow,  in  substance,  said; 
It  was  not  a  vested  right  of  property.  The 
legislature,  which  created  the  office,  had  the 
undoubted  right  to  make  provision  for  remov- 
ing an  incumbent  therefrom,  there  being  no 
constitutional  restrictions  in  the  way.  So  long 
OS  the  body  clothed  with  the  power  to  make 
such  removal  complied  with  the  required  pro- 
cedure in  that  regard,  such  proceedings  were 
not  open  to  question;  hence  the  fact  that  one 
of  the  members  of  the  oouocil  who  signed  the 
charges  appeared  in  the  double  capacity  of 
prosecutor  and  trior  did  not  affect  the  validity 
of  the  result.  That  conclusion  certainly  was 
warranted,  in  view  of  the  fact  that  the  vote  of 
the  interested  person  did  not  determine  such 
result.  It  will  be  seen  that  the  rif^ht  involved, 
properly  understood,  was  not  a  right  of  prop- 
erty, in  either  case,  but  was  a  privilege,  in  the 
one  case,  conferred  by  legislative  authority » 
under  constitutioniil  power,  to  create  and  pro- 
vide for  the  government  of  municipal  corpora- 
tions; and  in  the  other  it  was  a  mere  permit  to 
eneage  in  a  traffic,  granted  pursuant  to  legis- 
lative regulations  in  the  exerdse  of  its  geucral 
police  powers,  over  which  there  are  no  consti- 
tutional restrictions.  While  it  was  said  in  the 
StarkweaUier  Case  that  the  duties  of  the  re- 
moving body  were  ministerial  in  character,  in 
the  same  sense  proceedings  to  revoke  a  license 
are  ministerial.  The  procedure  prescribed  by 
statute  is  of  a  judicial  nature,  and  the  power 
exercised,  strictly  speaking,  is  of  a  quasi-ju- 
dicial character  in  lx)th  cases.  So  there  is  ab- 
solutely no  distinction  between  the  two  cases, 
respecting  the  character  of  the  right  involved, 
or  the  nature  of  the  proceed! ogs.  In  my  opin< 
ion  the  Starkxioeather  Case  was  rightly  decided, 
and  rules  this  case  in  favor  of  a  negative  ^ 
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gwer  to  the  qaeetion  certified  to  this  court.  I 
am  not  unmiDdf ul  of  the  fact  that  the  forego- 
iug  is  not  in  accordaDce  with  the  English  rule, 
which  this  court  has  seen  fit  to  adopt.  I  am 
unahle  to  find  authority  elsewhere  to  support 
such  rule,  and  may  safely  venture  to  say  that 
none  exists,  for  the  reason  that  none  is  referred 
to  by  my  brethren.  The  furthest  our  courts 
have  gone  on  the  subject  is  to  hold  that,  if  the 
presence  of  the  interested  member  of  the  tri- 
bunal is  necessary  to  make  a  quorum,  or  his 
vole  to  determine  the  result,  the  proceedings 
are  void.  In  StockweU  ▼.  WhiU  Lake  Ttop. 
Board,  2d  Mich.  341,  where  the  proceedings 
were  to  remove  a  school  district  officer,  the 
rule  was  stated  thus:  Such  a  proceeding  "is 
in  the  nature  of  a  Judicial  investigation;  and 
when  one  of  the  board  is  interested  in  the  sub- 
ject of  the  complaint,  and  the  presence  of  such 
member  is  necessary  to  the  quorum,  the  pro- 
ceedings are  void."  See  also  to  the  same  effect 
Throop.  Pub.  Off.  §  880;  Fater  v.  Frost,  25 
Neb.  781,  and  State,  ComeU,  v.  Koio,  Id.  607. 
But  there  is  a  further  very  cogent  reason  why 
Supervisor  Noble,  though  he  signed  the  com- 
plaint, properly  participated  in  the  subsequent 
proceedings.  By  §  1558,  Sanborn  &  -Berry- 
man,  Anno.  Stat.»  itismadeone  of  the  duties  of 
supervisors  to  enforce  the  laws  respecting  the 
sale  of  intoxicating  liquor;  and  to  that  end  they 
are  required  to  make  complaints  and  institute 
criminal  prosecutions  in  all  cases  where  they 
know,or  are  credibly  informed,of  any  violation 
of  the  liquor  laws.  We  cannot  subscribe  to  the 
doctrine  that  if  a  supervisor  performs  a  duty 
commanded  by  statute,  under  a  severe  penalty 
for  failure  so  to  do,  he  thereby  "corrupts  him- 
self," and  becomes  disqualified  from  perform- 
ing another  duty  also  strictly  enjoined  upon  him 
by  legislative  enactment  Performance  of  both 
duties  must  have  been  in  contemplation  by  the 
legislature,  for  no  provision  was  made  for  fill- 
ing a  supervisor's  place  on  the  board,  on  a  hear- 
ing to  revoke  a  license,  when  such  supervisor 
shall  have  instituted  proceedings  against  the 
licensee  for  violation  of  the  excise  law. 
Whether  it  is  good  policy  to  impose  upon  su- 
pervisors the  double  dutv  mentioned  is  some- 
thing with  which  we  have  nothing  to  do. 
Being  mere  police  regulations,  as  before  stated, 
within  the  scope  of  the  eeneral  police  powers 
of  the  state,  they  cannot  oe  questioned  by  the 
court  on  constitutional  grounds.  The  super- 
visors may  perform  both  duties,  and  the  per- 


formance of  one  constitutes  no  disqualification 
for  the  performance  of  the  other.  Such  was 
the  determination  in  People,  Skahan,  t.  Nete 
York  Police  Comre.  10  Hun,  106,  Afilrmed  in 
76  N.  Y.  618.  Such  rule  seems  to  follow  nec- 
essarily from  the  state  of  the  law,  and  the  na- 
ture of  the  duties  under  consideration.  Fur- 
ther discussion  is  unnecessary  to  state  clearly 
the  reasons  for  my  dissent  from  the  opinion 
of  the  court.  To  recapitulate  briefiy,  I  hold 
that  the  following  principles  of  law  govern 
this  case: 

1.  A  license  to  sell  intoxicating  liquor  is  not 
a  right  of  property,  or  a  contract  right,  or  prop- 
erty in  any  sense,  to  be  protected  under  the 
Constitution,  but  is  a  mere  permit,  granted  in 
the  exercise  of  the  general  police  powers  of  the 
state,  to  carry  on  an  occupation  nnder  such 
regulations,  and  subject  to  revocation  in  such 
manner  as  the  power  granting  the  same  may 
see  fit,  by  legislative  enactment,  to  provide. 

2.  A  supervisor  who  files  a  complaint  against 
a  licensee  to  sell  intoxicating  liquors,  for  a  vio- 
lation of  the  conditions  under  which  such 
license  is  held,  is  in  no  event,  from  that  fact 
alone,  disqualified  from  investigating  the  truth 
of  such  complaint,  and  deciding  thereon,  as  a 
member  of  the  board  charged  with  that  duty, 
unless  his  presence  be  necessary  to  a  quorum, 
or  his  vote  determines  the  result. 

3.  Where  a  statute,  as  in  this  case,  requires 
a  supervisor  to  institute  proceedings  against  an 
offending  licensee  for  the  violation  of  the  con- 
ditions of  his  license  upon  receiving  knowledge 
of  such  violation,  and  also  imposes  upon  such 
supervisor  the  duty  of  investigating  charges, 
and  deciding  thereon,  in  proceedings  to  revoke 
such  license  for  such  violation,  his  compliance 
with  the  law  in  one  capacity  will  not  operate 
to  disqualify  him  from  acting  in  the  other. 

In  the  foregoing  we  have  not  seen  fit  to  no- 
tice the  fact  that  Supervisor  Noble  furnished 
the  opportunity  for  the  licensee  to  violate  the 
law.  Whether  his  conduct  in  that  regard  con- 
stitutes such  overzealous  activity  in  the  detec- 
tion and  prosecution  of  persons  reputed  to  be 
violating  the  liquor  laws  as  to  legitimately 
subject  him  to  criticism,  has  really  nothing  to 
do  with  the  principles  here  discussed,  and  upon 
which  the  answer  to  the  question  certified 
turns. 

Newman,  J. :  I  concur  in  the  above  opin- 
ion of  Marshall*  J. 
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Gustav  K.  VOIGHT 

T. 

Board  of  EXCISE  COMMISSIONERS  of 
the  City  OF  NEWARK. 
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*1.  The  10th  section  of  the  aet  of 
March  80*  1889  (2  G«d.  Stat.  p.  1818),  regulat- 
iug  the  sale  of  IntoxtcatlD?  liquors,  provides  that 
if  the  bolder  of  alioense  sball  permit  intoxioat- 
^HeadDOtes  by  Gumxebx,  J. 
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ing  liquors  to  be  sold  upon  bis  premises,  oontranr 
to  law,  his  license  shall  thereby  become  forfeited, 
and  that  upon  complaint  of  any  tbree  per8on8,res- 
idents  and  legal  voters  of  the  municipality  where- 
iu  such  license  is  used  and  exeroised,.verifled  by 
the  oatbs  of  suohoomp]ainant8,belDg  presented  to 
the  body  which  granted  the  license,  alleging  tbat 
such  license  has  become  forfeited,  and  specifying 
the  acts  complained  of  which  shall  be  alleged  to 
have  worked  such  forfeiture.  It  shall  he  the  duty 
of  such  body  to  proceed  to  an  investigation,  etc 
field,  tbat  this  statutory  provision  Is  not  in  con- 
travention of  the  constitutional  provision  pre- 
serving the  right  of  trial  by  Jury,  and  that  the 
licensing  hody  have  a  righrlb^rooeed  under  U 
igitized  by  VjO 
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without  waiting  antil  the  holder  of  the  license 
has  been  indicted  and  oonvicted  ty  the  criminal 
courts  for  his  violation  of  the  law.  HisZd,  further, 
that  the  affidavit  verifying  the  complaint  should 
set  oat  the  particulars  of  the  alleged  yiolations 
of  law  upon  which  the  complaint  is  baaed*  and 
should  attest  the  truth  thereof. 
£•  A  license  to  sell  intoxicating^  liquor 
is  a  mere  temporary  permit  to  do  what  otherwise 
would  be  illegal,  and  is  in  no  sense  property. 

(December  24, 1898.) 

APPLICATION  for  a  writ  of  certiorari  to 
review  the  action  of  defendants  in  re- 
Toking  applicant's  license  to  sell  intczicating 
liquors.     Denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  Samuel  Kalischfor  the  application. 
MestTB,  WUUam  B.  GaUd   and    E.  L. 
Price  opposed. 

Gnmmere*  J.,  delivered  the  opinion  of  the 
court: 

Gustav  K.  Voight,  the  applicant  in  this  case, 
holds  a  license  from  the  board  of  excise  com- 
minsioners  of  the  city  of  Newark  which  au- 
thorizes him  to  sell  spirituous,  vinous,  and 
malt  liquors  at  Caledonian  park,  in  said  city. 
Proceenings  have  been  taken  by  the  l)oard 
looking  to  the  revocation  of  tbat  license,  and 
we  are  asked  to  allow  a  certiorari  to  remove 
those  proceediugs  to  this  court  for  review  on 
the  ground  that  they  are  without  warrant  of 
law.  The  proceedings  challenged  consist  of  a 
written  complaint,  made  by  three  persons 
claiming  to  be  residents  and  legal  voters  of  the 
city  of  Newark,  verified  by  the  oath  of  the 
complainants  on  information  and  belief,  alleg- 
ing that  Voight  had.  contrary  to  law,  permitt^ 
beer  to  be  sold  at  bis  place  at  Caledonian 
park  on  Sunday,  July  6,  1895,  and  an 
order,  made  on  said  complaint,  by  the  board 
of  excise  commissioners,  requiring  Voight  to 
show  cause  at  a  time  and  place  named  therein 
why  his  license  should  not  be  declared  for- 
feited and  revoked.  The  principal  ground  of 
challenge  is  that  these  proceedings  do  not  com- 
ply with  the  requirements  of  the  lOtb  section 
of  '*An  Act  to  Kegulate  the  Sale  of  Spiritu- 
ous, Vinous,  Malt,  and  Brewed  Liquors,  and 
to  Repeal  an  Act  Entitled  *An  Act  to  Regulate 
the  Sale  of  Intoxicating  and  Brewed  Liquors,' 
Passed  March  Seventh,  One  Thousand  Eight 
Hundred  and  Eighty- Eight,"  approved  March 
20,1889  (2  Geo.  Slat.  p.  1818).  The  section  re- 
ferred to  provides  that  if  the  holder  of  a  license 
shall,  contrary  to  law,  sell  or  offer  for  sale,  or 
suffer  to  be  sold  or  offered  for  sale,  within  his 
tavern,  beer  shop,  liquor  saloon,  or  other 
premises,  any  spirituous,  vinous,  malt,  or 
brewed  liquors  on  the  first  day  of  the  week, 
commonly  called  Sunday,"  his  license  shall 
thereby  become  forfeited  *  and  void;  and  upon 
complaint  of  any  three  persons,  residents  and 
legal  voters  of  the  municipality  wherein  such 
license  is  used  and  exercised,  verified  by  the 
oaths  of  such  complainants,  being  presented 
to  the  body  by  which  the  license  was  granted, 
alleging  that  such  license  has  become  K>rfeited 
and  void,  and  specifying  the  acts  complained 
of  wbicb  shall  be  alfeg^  to  have  worked  such 
forfeiture,  it  shall  be  the  duty  of  the  body  to 
which  such  complaint  is  presented  to  forthwith 
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cause  to  be  indorsed  thereon  an  order  that  the 
person  complained  against  show  cause  before 
such  body  at  a  time  and  place  therein  speci- 
fied why  his  license  should  not  be  declared 
forfeited  and  revoked;  and  if,  on  the  hearing, 
the  defendant  shall  be  found  guilty  of  the  of- 
fenses specified  in  the  complaint,  or  any  of 
them,  his  license  shall  be  revoked  and  annulled, 
and  he  shall  be  disqualified  for  one  year  from 
receiving  a  license  m  this  state. 

Before  considering  whether  these  proceed- 
ings conform  to  the  requirements  of  the  stat- 
ute, it  is  necessary  to  dispose  of  a  preliminary 
question,  raised  by  counsel  for  the  applicant. 
He  insists  that  the  statutory  provision  referred 
to  is  unconstitutional,  and  his  argument  ia 
that  a  license  is  property,  that  it  cannot  be 
taken  away  from  the  holder  except  by  a  Ju- 
dicial proceeding,  and  that  such  a  proceeding 
is  not  provided  by  the  statute.  He  further 
contends  that  if  the  proceeding  provided  by 
the  10th  section  be  considered  a  judicial  one, 
then  the  provision  is  unconstitutional,  because 
the  board  of  excise  commissioners  is  a  minis- 
terial body,  and  the  Constitution  prohibits 
such  a  body  from  exercising  judicial  powers. 
We  do  not  think  tbat  either  of  these  conten- 
tions is  well  founded.  A  license  is  in  no  sense 
property.  It  is  a  mere  temporary  permit  to  do 
what  otherwise  would  be  illegal,  issued  in  the 
exercise  of  the  police  power.  State^  Lanfz,  v. 
BtghUtown,  46  N.  J.  L.  107;  Metropolitan 
Board  of  Excise  v.  Barrie,  84  N.  Y.  «57;  11 
Am.  A  Eng.  Enc.  Law,  p.  684.  Counsel  does 
not  deny  that  this  is  the  general  rule,  but  ar- 

res  that  since  the  passage  of  the  act  of  April 
,  1887,  which  authorizes  boards  of  excise  com- 
missioners, in  their  discretion,  to  transfer  anv 
license  granted  by  them  (2  Gen.  Stat.  p.  1809, 
§  126),  license  to  sell  liquor  is  property.  But 
why  the  fact  that  a  license  may  now  be  trans- 
ferred, in  this  state,  converts  it  from  a  mere 
privilege  into  a  property  right  he  does  not  tell 
us,  nor  have  I  been  able  to  perceive,  and  I 
have  therefore  concluded  tbat  the  contention 
has  nothing  to  rest  upon.  Nor  is  there  any 
merit  in  the  claim  that  the  legislature  cannot 
confer  upon  the  board  of  excise  commissioners 
power  to  investigate  alleged  violations  of  the 
excise  laws  by  a  person  holding  a. license  from 
them,  and  to  revoke  such  license  if  they  find 
that  the  law  has  been  violated.  If  the  investi- 
gation of  such  a  matter  is  a  judicial  function, 
then,  although  it  is  true  tbat  ordinarily  the 
board  of  excise  commissioners  is  a  ministerial 
body,  the  legislature,  by  requiring  the  board 
to  make  such  investigation,  has  created  it  a 
Judicial  body  for  that  purpose.  That  such  ac- 
tion by  the  legislature  was  a  legitimate  exer- 
cise of  legislative  power  cannot  be  disputed. 
We  conclude,  therefore,  that  the  lesrislation  in 
question  does  not  violate  any  provision  of  the 
Constitution. 

This  brings  us  to  the  consideration  of  the 
validity  of  the  proceedings  themselves.  And, 
first,  it  is  objected  that  they  are  prematurely 
brought:  that  proceedings  for  the  revocation 
of  a  license,  based  upon  a  violation  of  the  ex- 
cise laws  by  the  licensee,  can  only  be  brought 
after  the  indictment,  trial,  and  conviction  of 
the  offender  in  the  criminal  courts  for  such  vio- 
lation. The  argument  in  support  of  this  prop, 
osition  is  that,  unless  this  be  so,  Mie  10^  mc. 
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tioD  of  the  act  is  uncoDstitutional,  for  the 
reason  that  it  authorizes  the  coDvictioii  of  a 
person  of  a  crime  without  affording  him  a  trial 
by  jury.  We  think  that  the  objection  is  with- 
out force,  and  that  the  statute  has  no  such  ef- 
fect as  that  suggested.  As  was  said  by  the 
court  of  appeals  of  New  York  in  Pecpis,  Pres- 
meyer,  ▼.  Brooklyn  Police  db  E.  Chmrs.  59  N.  Y 
96,  in  disposing  of  a  similar  objection  made  to 
a  statute  of  like  purport  with  that  now  under 
consideration :  "The  statute  authorizes  nothing 
more  than  an  inquiry  into  and  determination 
of  the  question,  whether  the  party  licensed  con- 
tinues to  be  a  suitable  and  proper  person  to  sell 
intoxicating  liquors,  the  statute  itself  deter- 
mining that  a  violator  of  the  excise  laws,  while 
holding  a  license,  is  not  such  a  person.  .  .  . 
The  power  to  license  the  sale  of  intoxicating 
liquors  and  to  cancel  such  license  when  granted 
is  vested  in  the  legislature.  .  .  .  The  mode 
and  manner  in  which  this  shall  be  done  rest 
in  the  discretion  of  that  body."  The  board  of 
excise  commissioners  have  a  right  to  proceed 
to  the  investigation  of  the  question  whether  a 
license  issued  by  them  has  become  forfeited  by 
the  holder  thereof  by  violation  of  the  excise 
laws,  without  waiting  for  the  action  of  the 
criminal  courts. 

The  only  other  objection  raised  to  the  valid- 
ity of  the  proceedings  of  sufficient  importance 
to  merit  discussion  is  that  the  affidavit  annexed 
to  the  complaint  merely  states  that  the  matters 
and  things  contained  in  it  are  true  to  the  best 
of  the  knowledge  and  belief  of  the  affiants, 
that  such  a  verification  is  not  a  compliance 
with  the  statutory  requirement,  and  that,  con- 
sequently, the  board  of  excise  commissioners 
had  no  right  to  entertain  the  complaint,  or 
proceed  thereon.  The  language  of  the  statute 
in  this  regard  is,  ''Upon  complaint  of  any  three 
persons,  residents,"  etc.,  "verified  by  the  oaths 
of  such  complainants,  .  .  .  and  specifying 
the  acts  complained  of,  which  shall  be  alleged 
to  have  worked  such  forfeiture,  it  shall  be  the 
duty,"  etc.  2  Gen.  Stat.  p.  1818,  §  140.  The 
statute,  it  will  be  perceived,  permits  the  com- 
plaint to  be  made  by  anv  three  residents  of  the 
municipality  in  which  the  license  is  issued  and 
exercised,  who  are  legal  voters  therein;  and 
hence,  as  was  said  by  this  court  in  Johnson  v. 
Allen,  55  N.  J.  L.  400,  in  construing  a  similar 
statutory  provision,  "it  is  reasonable  to  con- 
clude that  the  verification  required  was  not  a 
mere  formal  one,  insuring  only  good  faith,  but 
was  to  be  a  genuine  verification,  attesting  the 
truth  of  the  particular  circumstances  alleged, 
and  based  upon  the  personal  knowledge  of 
those  averring  them."    The  affidavit  in  this 


case  falls  far  short  of  this  requirement.  So 
far  as  appears,  the  complainants  may  neither 
of  them  have  had  personal  knowledge  of  the 
alleged  violations  of  law  set  out  in  their  com- 
plaint, and  their  belief  may  be  without  anv 
solid  foundation  to  rest  upon.  Such  an  afla- 
davit  is  entirely  without  probative  force,  and 
fails  to  meet  the  statutory  requirement,  which 
is  that  it  shall  be  prima  facie  evidence  of  the 
truth  of  the  facts  contained  in  the  complaint 
A  complaint  verified  as  this  one  is  cannot,  in 
our  opinion,  form  a  foundation  for  the  pro- 
ceedings authorized  by  the  10th  section  of  the 
act  of  March  20,  1889.  But,  notwithstanding 
that  we  have  reached  this  conclusion,  we  think 
that  the  application  for  a  certiorari  should  be 
denied,  and  for  this  reason:  By  an  act  sul»e- 
quent  to  ihat  which  we  have  been  considering, 
approved  May  6,  1889,  and  entitled  "An  Act 
to  Authorize  the  Transfer  and  Revocation  of 
Licenses  Granted  by  the  Excise  Board  of  Anv 
City  in  This  State  and  to  Authorize  Such 
Boards  to  Appoint  a  License  Inspector  and  Fix 
the  Compensation  of  Such  Officer"  (2  Gen. 
Stat.  p.  1815),  it  is  enacted  "that  the  excise 
board  or  board  of  excise  commissioners  of  any 
city  of  this  state  shall  be  authorized  and  em- 
powered in  their  discretion  to  transfer  or  re- 
voke any  license  granted  by  them,  .  .  .  and 
in  case  of  a  revocation  of  any  license  as  afore- 
said any  person  selling  or  offering  for  sale 
thereunder  shall  be  liable  to  all  the  penalties 
provided  by  law  for  selling  without  a  license." 
Bv  virtue  of  this  statutory  provision  the  board 
or  excise  commissioners  of  Newark,  whenever 
facts  are  in  any  way  brought  to  their  notice 
which,  in  their  judgment,  would,  if  true,  make 
it  advisable  to  revoke  a  license  which  they  had 
formerly  granted,  have  the  right  to  proceed  to 
an  investigation  of  the  matter,  upon  notice  to 
the  licensee,  and,  upon  ascertaining  the  exis- 
tence of  such  facts,  to  revoke  the  license. 

The  proceedings  taken  by  the  board  in  the 
case  now  before  us  are  appropriate  for  such  an 
investigation,  and  the  application  Jor  a  certio- 
rari to  review  them,  on  the  ground  that  they  are 
without  legal  Viarrant,  should  therrfore  be  de- 
nied. 

It  ma;^  be  well  to  add  that  it  is  only  when  a 
license  is  revoked  as  the  result  of  proceedings 
taken  pursuant  to  the  10th  section  of  the  act 
of  March  20.  1889,  that  the  person  holding  the 
same  is  disc[ualitied  for  a  year  thereafter  from 
holding  a  license  in  this  state.  That  penalty 
does  not  attach  to  the  revocation  of  a  license 
pursuant  to  the  authority  conferred  by  the  act 
of  May  6, 1889. 


INDIANA   SUPREME  COURT. 


Andrew  J.  TOWNSEND,  Appt., 

STATE  of  Indiana. 
♦( Ind ) 

!•  The  equal  privileges  or  immnnltieg 

NoTs.— As  to  the  right  to  waste  natural  gas  In 
the  absence  of  statute  restricting  It,  see  Hague  v. 
Wheeler  (Pa.) »  L.  R.  A.  141. 
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of  citlsens  are  not  violated  by  prohibiting  the 
wasteful  use  of  gas  by  burning  flambeau  lights. 
2.   Constitutional  gaarantles  of  life,  lib- 
erty, and   the   pursuit   of  happiness 

are  not  infrioged  by  a  statute  which  prohibits 
the  burning  of  natural  gas  for  illuminating  pur- 
poses in  flambeau  lights. 

8.  A  person  Is  not  deprived  of  the  full 
and  lk*ee  use  of  his  property  by  a  statute 
exercising  the  potioe  powef^^e  state  which 
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restraint  him  from  wastioff  nattiral  ras  to  the  in- 
jury of  others  or  to  the  injury  of  the  public  by 
burning  flambeau  liirhtB. 

^.  A  le^lfllaiiTe  determination'  of  the 
fltet  that  the  burning  of  natural  gaa  in  flambeau 
lights  is  wasteful  and  extravagant  is  ooncluslve 
on  the  court. 

6.  A  statnte  cannot  be  deelared  iineon- 
etitutional  simply  because  it  may  be  wrong 
and  unjust,  or  because  it  violates  the  spirit  of 
our  institutions  or  impairs  those  rights  which  it 
Is  the  object  of  free  government  to  protect. 

*^  A  statate  deelaiin^  or  recitingr  a 
fltet  which  the  legislature  has  ascertained  by 
investigation  in  order  to  apply  the  proper  rem- 
edy by  legislation  is  not  a  usurpation  of  Judicial 
power. 

'T.  Matters  ae  to  tbe  seleetion  of  Jnrors 
cannot  be  brought  into  the  record  by  copying 
them  into  the  motion  for  a  new  trial. 

•8.  X«rror  in  a  statement  by  the  Jud^^ 
that  the  Jnry  is  not  to  try  the  eonstitn- 
tionality  of  a  statute  will  notrequlrb  rever- 
sal of  a  conviction,  when  no  motion  was  made  to 
discharge  the  jury,  and  the  Judge  at  tbe  proper 
time  instructed  them  to  determlDC  the  law  for 
themselves.— especially  when  there  is  no  question 
as  to  the  fact  that  tbe  statute  was  violated. 

^.  Evidence  of  the  commission  of  an 
offense  At  dlfl'erent  times  will  not  require  tbe 
reversal  of  a  conviction  where  the  offense  Is  a 
continuous  one  and  all  prior  violations  are 
barred  by  the  conviction. 

Oiayl8,1807J 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Circuit  Court  for  Blackford  County 
•convictiiig  bim  of  violating  tbe  provisions  of 
«  statute  against  wasting  natural  gas.    4/- 

The  facu  are  stated  in  the  opinion. 
MessTi.    John   Cantwell,  Sydney  W. 
Cantwell*  and  Luther  B.  Simmons*  for 

mppellant: 

Natural  gas  when  brought  through  pipes  to 
the  surface  by  tbe  owner  of  real  estate  be- 
'comes  bis  personal  property  as  much  as  big 
com  in  tbe  crib,  or  bis  wheat  in  tbe  bin. 

J^te,  CortDin,  v.  Indiana  dt  0,  Oil,  Oa$  dt 
Min.  Co.  120  Ind.  675,  6  L.  R.  A.  579. 2  Inters. 
Com.  Rep.  758;  Jamiewn  v.  Indiana  Natural 
Gas  d:  (HI  Co.  128  Ind.  655,  12  L.  R.  A.  652, 
Z  Inters.  Com.  Rep.  618. 

Tbe  citizen  is  entitled  to  have  tbe  broadest 
possible  liberty  in  tbe  use  and  disposition  of 
bis  property  consistent  with  tbe  rights  of  oth- 
<er8,  ana  tbe  public,  and  all  restrictions  placed 
upon  bis  liberty  in  the  disposition  and  use  of 
SQcb  property  are  Jealously  watched  and  scra- 
tioizcd. 

Tiedeman.  Pol.  Power,  p.  10,  g  8. 

Tbe  act  above  set  out  cannot  be  upheld  by 
Ibis  court  unless  it  be  declared  to  be  a  proper 
exercise  of  tbe  police  power  of  tbe  state. 

Every  bolder  of  property,  however  absolute 
end  unqualified  may  be  bis  title,  holds  it  un- 
der tbe  implied  liabiUtv  that  bis  use  of  it  shall 
not  be  injurious  to  the  equal  enjoyment  of 
oUiers  having  an  equal  right  to  tbe  enjoyment 
of  their  property,  nor  injurious  to  tbe  rights 
of  the  community. 

Cooley,  Consu  Lim.  6tb  ed.  p.  706;  4  BL 
Com.  162.  I 
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Tbe  power  of  tbe  legislature  is  not  unlim- 
ited, and  tbe  Constitution  is  not  tbe  only  limi- 
tation placed  by  tbe  courts  upon  tbe  police 
power. 

Tiedeman,  Pol.  Power,  pp.  Jh-12,  §§  S,  8; 
JanesviOe  v.  Carpenter,  77  Wis.  288,  8  L.  ft,  A 
808. 

A  landowner  has  a  right  to  bis  land  from 
tbe  center  of  tbe  earth  to  the  highest  heavens. 

Prentice,  Pol.  Power,  p.  458;  JaneeviUe  v. 
Carpenter,  77  Wis.  288,  8  L.  R.  A.  808;  E0 
Jaeubi,  98  N.  Y.  98,  50  Am.  Rep.  687;  Tiede- 
man, Pol.  Power,  p.  855;  18  Am.  A  Eng.  Enc. 
Law,  p.  750,  note  4. 

Whenever  the  use  of  property  is  restricted 
in  any  way,  or  some  right  in  such  property  is 
taken  away,  which  is  necessary  to  the  full, 
free,  and  unrestricted  use  thereof,  such  act 
constitutes  a  taking  as  much  as  if  the  property 
itself  had  been  appropriated. 

Tiedeman.  Pol.  Power,  p.  897,  §  121,  d. 

The  prevention  of  the  mere  waste  of  per- 
sonal property  is  not  within  the  power  of  the 
general  assembly. 

Tiedeman,  Pol.  Power,  pp.  497,  498,  §  188; 
Prentice,  Pol.  Power,  pp.  458,  455;  Janestiile 
V.  Carpenter,  77  Wis.  288,  8  L.  R.  A.  808. 

The  public  has  no  greater  rights  in  gas  than 
it  has  in  corn,  coal,  wheat,  oil,  or  any  other 
commercial  commodity.  The  legislature  can- 
not restrict  tbe  amount  of  such  property  that 
may  be  consumed  by  tbe  owner,  nor  tbe  man- 
ner in  which  such  owner  shall  consume  such 
property. 

Prentice,  Pol.  Power,  p.  276;  Cooley,  Const 
Lim.  6th  ed.  p.  786. 

It  is  the  right  of  tbe  owner  to  use  bis  own 
property  as  be  pleases. 

Cooley,  Const.  Lim.  6tb  ed.  p.  475;  Gould, 
Waters.  §§  290,  291,  542;  Wynehamer  v.  Peoj^, 

18  N.  T.  378;  JaneeviUe  v.  Carpenter,  77  Wis. 
288,  8  L.  R.  A.  808;  Be  Jaeobe,  98  N.  T.  98.  60 
Am.  Rep.  687;  LakeView  v.  Boee  HiU  Cemetery 
Co.  70  III.  191,  22  Am.  Rep.  71;  People  v.  Marx, 
99  N.  T.  877, 52  Am.  Rep.  84;  FeopU  v.  Arern- 
berg,  108  N.  Y.  888,  57  Am.  Rep.  741: 1  31. 
Com.  188;  Powell  v.  Com.  114  Pa.  265,  60  Am. 
Rep.  850;  River  Rendering  Co.  v.  Behr,  11  Mo. 
91,  46  Am.  Rep.  6;  Re  Tie  Lay,  26  Fed.  Rep. 
611;  Re  Sam  Kee,  81  Fed.  Rep.  680;  Tick  Wo 
V.  Hopldne,  118  U.  S.  856,  80  L.  ed.  220;  To- 
ledo.W.  db  W.  RCo.  y.Jaeksonmlie.^lIW.  87.  16 
Am.  Rep.  611;  D wight.  Persons  &  Property, 

L44;  Philadelphia  v.  Scott,  81  Pa.  80,  22  Am. 
p.  788;  Slaughter  Houte  Cdeee,  88  U.  8.  16 
Wall.  127,  21  L.  ed.  425;  Ex  parte  Whitufell,  98 
Cal.  73,  19  L.  R.  A.  727;  State  v.  KUin,  12 
Ind.  68,  8  Inters.  Com.  Rep.  578;  State  v.  Ten- 
ant, 110  N.  C.  609,  15  L.  R,  A.  428;  Hoffman 
y.  Harvey,  128  Ind.  600;  First  Nat.  Bank  v. 
SarUs.  129  Ind.  201, 18  L.  R.  A.  481;  PeapU 
▼.  QiUson,  109  N.  Y.  889;  Lewis,  Em.  Dom. 
§  156;  Chaddock  v.  Hay,  75  Mich.  527,  4  L.  R. 
A.  809. 

It  is  tbe  duty  of  the  courts  to  interfere  when 
laws  are  passed  by  tbe  legislature  which  are 
oppressive  to  tbe  citizen  and  not  in  accordance 
with  the  Constitution. 

18  Am.  &  Eng.  Enc.  Law,  p.  760:  Toledo, 
W.  d  W.  R,  Co.  V.  Jacksonville,  67  111.  37,  16 
Am.  Rep.  QIU  Ehs  parte  Whittedl,  98  Cal.  78, 

19  L.  R.  A.  727:  First  Nat.  Bank  v.  SarlU,  129 
Ind.  201,  18  L.  R  A.  481;  MiComas  t.  Erug^ 
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81  Tnd.  827,  48  Am.  Rep.  185;  CampbeU  v. 
Dwiggins,  88  lod.  478;  Mount  v.  State,  Richey^ 
90  Ind.  29.  46  Am.  Rep.  192;  Heddench  v. 
State,  101  iDd.  564.  51  Am.  Rep.  768;  Rafnnton 
V.  tichenek,  102  Ind.  807;  Evansvilie  v.  State, 
BUnd,  118  Ind.  426,  4  L.  R.  A.  98;  Ratey  v. 
State,  Carson,  119  Ind.  895;  Hancock  v.  Taden, 
121  Ind.  866,  6  L.  R.  A.  576. 

A  statute  to  be  valid  must  be  reasonable. 

Shelton  v.  Mobile,  80  Ala.  540.  68  Am.  Dec. 
148;  GUnton  v.  Phillips,  58  111.  102.  11  Am. 
Rep.  52.  and  note  on  pase  54;  Chaddock  v.  Day, 
75  Mich.  527.  4  L.  R.  1.  809;  (y'ale  v.  Kala- 
mazoo, 28  Micb.  844, 9  Am.  Rep.  80;  Caldwell  y. 
Alton,  88  111.  416,  85  Am.  Dea  282;  Bethune 
V.  Uughes,  28  Ga.  560,  78  Am.  Dec.  789;  St. 
Paul  V.  Laidler,  2  Minn.  190,  72  Am.  Dec.  89; 
Chicago  v.  Bumpff,  45  III.  90,92  Am.  Dec.  ^96; 
Phillipe  V.  AUeu,  41  Pa.  481.  82  Am.  Dec. 
486;  Ai*h  ▼.  People,  11  Micb,  847.  88  Am.  Dec. 
740;  Anderson  v.  Wdlington,  40  Kan.  178,  2  L. 
R  A.  110;  Be  Frazee,  68  Micb.  896;  Bvghes, 
Detroit,  v.  Uetroit  Recorder's  Ct.  75  Mich.  574, 
4  L.  R.  A.  868. 

A  statute  which  usurps  the  functions  of  the 
Judiciary  is  yoid. 

JanesviUe  y.  Carpenter,  77  Wis.  288, 8  L.  R 
A.  808,  and  cases  there  cited;  State,  Bovey,  v. 
^oble,  118  Ind.  850,  4  L.  R.  A.  101. 

A  jury  haye  a  right  in  a  criminal  case  to  de- 
termine the  law  for  themseWes.  and  are  not 
bound  by  the  instructions  of  the  court,  and  the 
Constitution  being  a  part  of  our  law,  they  have 
a  right  to  determine  the  constitutionality  of  a 
statute. 

Lynch  Y,  State,  9  Ind.  541;  Reiser  v.  State, 
88  Ind.  285;  Pomrs  v.  State,  87  Ind.  144;  ffud- 
elson  v.  State,  94  Ind.  426,  48  Am.  Rep.  171; 
Myers  y.  State,  121  Ind.  18. 

If  the  statute  in  question  defines  any  offense 
it  is  not  a  continuing  one.  If  liable  at  all,  the 
appellant  would  be  liable  to  prosecution  for 
each  day  he  burned  his  flambeau. 

Richardson  Y,  State,  68  Ind.  192:  Ld>kovitgY. 
State,  118  Ind.  26;  Squires  v.  StaU,  Slud,  App. 
115;  Longv.  State,  56  Ind.  182,  26  Am.  Rep. 
19. 

Messrs.  William  A.  Keiehaiii»  Attorney 
General,  Aaron  M.  Walts,  Jmy  A.  Hind- 
man,  Merrill  Moores»  and  Blacklidipe 
&  Shirley,  for  appellee: 

The  le^islatiye  authority  of  the  state  is  by 
the  Constitution  vested  in  the  general  assembly 
without reseryation  or  limitation. 

Section  1.  art.  4. 

Tbis  grant  carries,  as  it  purports  to  do,  the 
whole  legislatiye  power  of  the  people  of  the 
Slates. 

Churchman  v.  Martin.  54  Ind.  880;  Logans 
port  y.  Seybold.  59  Ind.  225:  WellinoY.  Merrill, 
52  Ind.  850;  Lafayette,  M.  d  B.  R.  Co.y.  Oeiger, 
84  Ind.  185;  McComas  T.  Kmg,  81  Ind.  827,  42 
Am.  Rep.  185;  Cooley,  ConstLim.  4th  ed.  106; 
Campbell  y.  Dwiggins,  88  Ind.  478;  Mount  v. 
State,  Richey,  90  Ind.  29,  46  Am.  Rep.  192: 
Hedderich  y.  State,  101  Ind.  564,  51  Am.  Rep. 
768;  Robinson  Y.  Sehenck,  102  Ind.  807;  Lutz 
V.  Crawfordstille,  109  Ind.  470;  Evansvilie  v. 
State,  Blend,  118  Ind.  426,  4  L.  R.  A.  98;  Max- 
well y.  Fulton  County  Oomrs.  119  Ind.  20: 
Bovey  y.  State,  Carson,  119  Ind.  895;  Hancock 
V.  Taden,  lUl  Ind.  866,  6  L.  R.  A.  576. 

No  law  is  unconstitutional  because  it  yio- 
87  L.  R.  A. 


la|es  natural  right;  nor  because  it  yiolates  the 
principles  of  republican  goyemment;  nor  be- 
cause it  is  opposed  to  the  * 'spirit"  of  the  Con- 
stitution. 

Cooley,  Const.  Lim.  pp.  204.  205.  210;  La- 
gansport  y.  SeybM,  69  Ind.  225;  Welling  v. 
Merrill,  52  Ind.  850. 

There  is,  strictly  speaking,  no  siich  thing  a» 
an  unwarranteii  exercise  of  police  power  by 
the  legislature. 

Neither  in  the  exercise  of  its  police  power  i» 
the  legislature  embarra^^sed  to  any  degree  by 
the  5tb  or  14th  Amendment  of  the  Constitution 
of  the  Uniteii  States. 

Com.  y.  Alger,  7  Cush.  58;  Bancroft  v.  Cam- 
bridge, 126  Mass.  438;  Com.  y.  Tewksbury,  U 
Met.  55;  State  y.  Sehlemmer,42Lti.  Ann.  1166, 
10  L.  R.  A.  185;  Cooley.  Const.  Lim.  4th  ed. 
§§  88,  89;  18  Am.  <&  Eng.  Enc.  Law.  p.  745; 
Davis  V.  State,  68  Ala.  58,  44  Am.  Rep.  128; 
Thorpe  y.  Rutland  <fc  B.  R.  Co.  27  Vt.  142.  6S 
Am.  Dec.  625:  Redderichy.  State,  101  Ind.  564, 
51  Am.  Rep.768;  Jamieson  y.  Indiana  Natural 
Oas  d  Oil  Co.  128  Ind.  555, 12  L.  R.  A.  652,  8 
Inters. Com.  Rep.  618;  State,  Clark,  y.  Haworth, 
122  Ind.  462,  7  L.  R.  A.  240. 

The  power  to  regulate  the  use  of  priyate 
property  is  not  altogether  confined  to  casea 
where  the  public  morals,  public  health,  or 
the  peace  and  safety  of  society  are  brought  in 
question. 

A  statute  requiring  water  to  be  furnished  on 
each  floor  of  eyery  tenement  bouse  is  a  yalid 
exercise  of  police  power. 

New  York  Health  Department  y.  Trinity 
Church,  145  N.  Y.  82,  27  L.  R.  A.  710. 

So,  the  right  of  the  legislature  to  fix  the  toU 
rates  of  water  mills  is  clearly  established. 

State  y.  Edwards,  86  Me.  102.  25  L.  R.  A. 
504. 

The  following  authorities  exhibit  the  uniyer- 
sality  of  police  power  in  its  application  to  all 
subjects  in  the  use,  control,  destruction,  or 
preseryatlon  of  which  the  general  welfare  is  in- 
yolyed. 

Munn  V.  Illinois,  94  U.  8.  118.  24  L.  ed.  77; 
Budd  V.  New  York,  148  U.  S.  517, 86  L.  ed.  247; 
Dow  y.  Beidelman,  125  U.  8.  680,  81 L.  ed.  841. 
2  Inters.  Com.  Rep,  56;  RuggUs  y.  People,  91 
111.  256:  Baker  y.  Slate,  54  Wis.  868;  Nash  y. 
Page.  80  Ky.  589.  44  Am.  Rep.  490;  Oirard 
Point  Storage  Co.  v.  Southwark  Foundry  Co. 
105  Pa.  248;  Sawyer  y.  Bavin,  186  Mass.  289, 
49  Am.  Rep.  27;  Brechbillv.  RandaU,  102  Ind. 
528.  52  Am.  Rep.  695;  Stone  y,  Yazoo  db  M. 
Valley  R  Co.  62  Miss.  607,  52  Am.  Rep.  198; 
Uockett  V.  ^ate,  105  Ind.  250,  55  Am.  Rep.  201; 
Central  U.  Teleph.  Co.  v.  Bradbury,  106  Ind. 
1;  Central  U.  Teleph.  Co.  y.  State,  Falley, 
118  Ind.  194;  Delaware,  L.  A  W.  R.  Co.  y.  0»- 
tral  Stock  Yard  db  T.  Co.  45  N.  J.  Eq.  50.  6Ll 
R.  A.  855;  Zane^villey.  Zanesville  Oaslight  Co. 
47  Ohio  St.  1;  Davis  y.  ^aU,  68  Ala.  58,  44 
Am.  Rep.  128. 

It  is  possible  to  ooncelye  of  such  gross  and 
wanton  waste  of  natural  gas,  if  entirely  unre- 
strained, as  to  toialljT  exhaust  and  destroy  the 
entire  supply  in  a  single  year,  or  in  a  dngle 
month,  this  to  the  utter'annihilation  of  millions 
of  dollars  of  property  dependent  upon  its  con- 
tinued existence.  ]Now  if  any  conceiyable  cir- 
cumstance or  condition  would  justify  the  ex- 
ercise of  police  power  oyer  that  subject  tho 

Digitized  by  VjOOQIC 


1807. 


T0WH9BND  V.  STATB. 


297 


kglfllature,  and  not  tbe  ooorU,  Is  the  Judge  of 
the  existence  of  such  justifying  circum- 
stances.  _, 

iftaU  V.  Peel  Splint  Coal  Co.  86  W.  Ya.  880. 
17  L,  R.  A.  894. 

When  a  landowner  taps  with  the  drill  the 
great  reservoir  of  natural  gas  that  underlies  his 
own  land,  and  that  of  his  neighbor  as  well, 
be  cannot  fail,  if  he  wastes  his  own  gas,  to 
diminish  the  common  supply.  Its  character  is 
fufitive  and  elusive.  It  is  wild  by  nature. 
Like  fish  in  the  stream,  or  same  in  the  forest,  it 
most  be  reduced  to  possession  before  property 
rights  attach. 

Weetmoreland  d  0,  Natural  Oas,  Oo.  y, 
De  Witt,  180  Pa.  285.  5  L.  R.  A.  781:  People^s 
Qa$  Co.  V.  Tyner,  181  Ind.  277,  18  L.  R.  A. 
448:  Hague  y.  Wheder,  157  Pa.  824,  22  L.  R. 
A.  141. 

The  analogy  between  petroleum  and  gas, 
particularly  the  latter,  and  animals  fera  nat- 
line  is  apt. 

The  state  has  no  proprietary  interest  in  ani- 
mals wild  by  nature,  either  before  or  after  their 
capture.  £iefore  capture  the  state  has  such 
ownership  as  the  sovereign  possesses  in  all 
property  subject  to  its  control. 

BtaU  V.  Bndman.  58  Minn.  898;  Com.  v.  Gil- 
bert, lAO  Mass.  157.  22  L.  R  A.  489;  Com.  ▼. 
Look,  108  Mass.  452;  Cam,  v.  Alger,  7  Cusb.  58; 
Gom,  y.  Tewktbury,  11  Met.  55:  Cole  v.  Eaet- 
ham,  183  Mass.  65;  Rideoutv.  Knox,  148  Mass. 
888.  2  L.  R.  A.  81;  Blair  y.  Forehand,  100 
Mass.  136, 1  Am.  Rep.  94;  Phelps  v.  Racey,  60 
N.  Y.  10,  19  Am.  Rep.  140;  Lawton  y.  Steele, 
152  U.  8  188,  88L.ed.  BUS. 

If  the  power  to  decide  what  act  shall  consti- 
tute a  violation  of  the  law  is  judicial  power. 
then  there  is  not  a  criminal  statute  in  force  in 
Indiana:  Bince  the  enactment  of  any  criminal 
statute  involves  the  power  of  deciding  what 
acts  shall  be  criminal. 

O^Kane  v.  State,  69  Ind.  188. 

That  which  distinguishes  a  judicial  from  a 
l^islaiive  act  is  that  the  one  is  a  determination 
oi  what  tbe  existing  law  is  in  relation  to  some 
existing  thing  already  done  or  happened,  while 
tbe  other  is  a  predetermination  of  what  the  law 
shall  be  for  the  regulation  of  all  future  cases 
falling  under  its  provisions. 

Cooley,  Const.  Lim.  4th  ed.  p.  110;  8  Am.  A 
£og.  Enc.Law.  p.  681;  Smith  v.  Strother,  68 
Cal.  194;  MerriU  v.  Sherburne,  1  N.  H.  204.  8 
Am.  Dec.  52;  Bateey.  Kimball,  2  D.  Chip.  (Vt.) 
77;  Neieland  y.  Mareh,  19  III.  882;  Wayman  y. 
Southard,  28  U.  8.  10  Wheat.  46.  6  L.  ed.  268; 
Qreenough  v.  Qreenough,  11  Pa.  494,  51  Am. 
Dea  567. 

HeCabe.  J.,  deliyered  the  opinion  of  the 
court: 

The  appellant  was  prosecuted  before  a  justice 
of  the  peace  by  afSaayit  charging  that  on  the 
Otb  day  of  October,  1895.  and  at  divers  other 
times,  at  said  county  of  Blackford  and  state  of 
Indiana,  before  that,  he  did  then  and  there, 
knowingly  and  unlawfully  use.  light,  and  bum 
natural  gas  for  illuminating  purposes  in  what 
is  known  as  a  "flambeau  I^ht."  Tbe  justice 
oyerruled  a  motion  to  quash  tbe  aflidayit,  and, 
upon  a  trial,  found  tbe  defendant  guilty, 
assessing  his  fine  at  $1,  and  rendered  judg- 
ment upon  tbe  finding  and  for  costs,  from 
87  L.R  A. 


which  he  appealed  to  the  Blackford  circuit 
court.  He  there  renewed  his  motion  to  quash, 
which  that  court  overruled,  and  upon  his  plea 
of  not  guilty  a  jury  upon  a  trial  found  nim 
guilty,  fixing  his  punishment  at  a  fine  of  $1, 
upon  which  the  court  rendered  judgment  ovei 
appellant's  motion  for  a  new  trial.  The  assign- 
ment of  errors  calls  in  question  tbe  rulings 
above  named,  which  rulings  are  the  only  ques- 
tions presented  by  this  appeal. 

The  sUtute.  with  the  violation  of  which 
appellant  was  charged  in  the  affidavit,  provides 
that  "the  use  of  natural  gas  for  illuminating 
purposes  in  what  are  known  as  flambeau  lights, 
is  a  wasteful  and  extravagant  use  thereof,  and 
is  dangerous  to  the  public  good,  and  it  shall 
therefore  be  unlawful  for  any  company,  cor- 
poration, or  person,  for  hire,  pay.  or  otherwise, 
to  use  natural  gas  for  illuminating  purposes  in 
what  are  known  as  flambeau  lights  in  cities., 
towns,  highways,  or  elsewhere;  provided,  Uiat 
nothing  herein  contained  shall  be  so  construed 
as  to  prohibit  any  such  company,  corporation, 
or  person  from  the  necessary  use  of  such  gas  in 
what  are  known  as  'Jumbo'  burners-  inclosed 
in  glass  globes  or  lamps,  or  by  the  use  of  other 
burners  of  similar  character  so  inclosed  as  will 
consume  no  more  gas  than  said  'Jumbo'  burn- 
ers." Rev.  8tat.  1894.  %  2816  (Acts  1891.  p.  55,. 
g  1).  Section  8  of  the  act  provides  that  on 
conviction  the  person  so  convicted  shall  be 
deemed  guilty  oi  a  misdemeanor,  and  fined  in 
anv  sum  not  exceeding  $'^5.  and  for  a  second 
o£&nse  in  any  sum  not  exceeding  $200.  Rev. 
Stat.  1894.  §*2818  (Acts  1891,  p.  55.  §  8).  It  is 
contended  that  tbe  circuit  court  ought  to  have 
sustained  the  motion  to  quash  the  afi9davit 
because  the  act  violates  the  provision  of  the 
14th  Amendment  of  tbe  Federal  Constitution 
that  no  state  shall  ''deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of 
law."  in  that  it  deprives  the  owner  of  a  gas  well 
of  bis  property  in  tbe  gas.  And  also  that  it 
violates  the  5th  Amendment  to  the  Federal 
Constitution  providing  that  *'no  person  shall 
be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law.'*  Also,  that  it  violates  §  1 
of  the  Bill  of  RigbU  of  the  state  Constitution 
declaring  "that  all  men  are  created  equal;  that 
they  are  endowed  by  their  creator  with  certain 
inalienable  rights;  that  among  these  ate  life, 
liberty,  and  the  pursuit  of  happiness."  Also, 
the  21st  section,  providing  ^that  "no  man'a 
property  shall  be  taken  by  law  without  just, 
compensation."  Also  g  28.  providing  that 
"the  general  assembly  shall  not  grant  to  any 
citizen,  or  class  of  citizens,  privileges  or  immu- 
nities which,  upon  tbe  same  terms,  shall  not 
equally  belong  to  all  citizens."  Counsel  have- 
not  pointed  out  or  explained  how  the  act  vio- 
lates this  last  provision  in  the  bill  of  rights, 
nor  do  we  see  or  know  how  it  can  do  so.  and 
bence  we  conclude  that  it  does  not.  Nor  have 
they  pointed  out  or  explained  how  it  violates 
the  provision  securing  the  inalienable  right  to 
life,  liberty, and  tbe  pursuit  of  happiness  to  each 
individual,  and  we  are  unable  to  perceive  how 
it  does  so.  While  our  republican  government 
guarantees  the  right  to  pursue  one's  own  hap- 
piness, yet  that  government  is  charged  with 
the  duty  of  protecting  others  than  appellant  in 
tbe  pursuit  of  their  happiness,  and  hence  the 
inalienable  right  to  pursue  one's^own  hanpi- 
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ness  must  Decessarily  be  subject  to  the  same 
right  in  all  others.  Hence  when  that  right  is 
asserted  in  such  a  mauDer  as  to  conflict  with 
the  equal  right  to  the  same  thing  in  others,  it 
•is  not  an  inalienable  right,  nor  a  right  at  all, 
but  is  a  wrong.  This  demonstrates  the  wisdom 
of  the  maxim  that  true  liberty  must  be  regu- 
lated and  restrained  by  law.  If,  therefore,  it 
makes  appellant  happy  to  waste  natural  gas, 
for  the  want  of  which  others  are  made  to 
suffer  and  be  unhappy,  as  the  direct  result  of 
such  waste,  then  the  pursuit  of  such  happi- 
ness is  not  an  inalienable  right,  but  a  positive 
wrong.  That  leaves  no  objection  to  consider, 
except  that  it  deprives  the  individual  of  prop- 
erty without  due  process  of  law,  or  without 
compensation,  in  violation  of  the  provisions 
quoted  from  the  Federal  and  state  Consti- 
tutions. 

It  is  agreed  on  both  sides  that  the  act  is  an 
exercise  of,  and  that  it  calls  into  exercise,  the 
police  power  of  the  state.  It  is  true  that  nat- 
ural gas,  when  brought  to  the  surface  and 
secured  in  pipes,  is  property,  belonging  to  the 
person  In  whose  pipes  it  is  secured.  State, 
CorwCn,  v.  Indiana  d  0.  Oil^  Oas  db  Min.  Co, 
120  Ind.  575,  6  L.R.  A.  579,  2  Inters.  Com. 
Rep.  758;  Jamie9on  v.  Indiana  Natural  Oas 
<t  Oil  Co.  128  Ind.  555,  12  L.  R.  A.  «52,  3 
Inters.  Com.- Rep.  618.  But  the  act  in  no  way 
•deprives  the  owner  of  the  full  and  free  use  of 
his  property.  It  restrains  him  from  wasting 
the  f^as  to  the  injury  of  others  or  to  the  injury 
of  the  public.  It  might  present  a  very  differ- 
ent and  serious  question  whether  the  legisla- 
ture has  the  power  to  prevent  him  from  wast- 
ing his  own  property,  if  by  so  doing  he  in  no 
way  injured  others,  as  appellant's  learned 
•counsel  erroneously  assume.  In  Peopled  $  Ooh 
Co.  V.  Tyner,  131  Ind.,  at  pages  281,  282,  16 
L.  R.  A.  448,  this  court,  appropriating  the  lan- 
guage of  the  supreme  court  of  Pennsylvania  in 
Westmoreland  <fe  C.  Natural  Oas  Co.  v.  De  Witt, 
180  Pa.  235.  5  L.  R.  A.  781,  said:  "Water 
«nd  oil,  and  still  more  strontrly  gas,  may  be 
classed  by  themselves,  if  the  analogy  be  not 
too  fanciful,  as  minerals  fera  naturm.  In 
•common  with  animals,  and  unlike  other  mln- 
•erals,  they  have  the  power  and  the  tendency 
to  escape  without  the  violation  of  the  owner. 
Their  *fugiti  ve  and  wandering  existence  within 
the  limits  of  a  particular  tract  is  uncertain.' 

.  .  .  They,  belong  to  the  owner  of  the 
land,  and  are  a  part  of  it,  so  long  as  they  are 
on  or  in  it,  and  are  subject  to  his  control;  but 
when  they  escape,  and  go  into  other  land,  or 
oome  under  another's  control,  the  title  of  the 
former  owner  is  gone.  Possession  of  the  land, 
therefore,  is  not  necessarily  possession  of  the 
«a8.  If  an  adjoining  or  even  a  distant  owner 
•drills  his  own  land,  and  taps  your  gas,  so  that 
it  comes  into  his  well  and  under  his  control, 
It  is  no  longer  yours,  but  his."  It  is  not  to 
prevent  an  adjoming  or  a  distant  owner  from 
doine  this  that  the  act  in  question  was  passed. 
But  it  was  to  prevent  him  from  needlessly  wast- 
ing the  gas  which  he  is  drawing  from  the  gen- 
eral reservoir  which  nature  has  furnished,  and 
which,  experience  and  prudence  teach,  is  lia^ 
ble  to  be  exhausted.  It  was  further  said  in 
the  Tf/ner  Case,  from  which  we  have  Just 
quoted:  "The  rule  that  the  owner  has  the 
right  to  do  as  he  pleases  with  or  upon  his  own 
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property  is  subject  to  many  limitations  and 
restrictions,  one  of  which  is  that  he  must  have 
due  regard  for  the  rights  of  others.  It  is  set- 
tled that  the  owners  of  a  lot  may  not  erect  and 
maintain  a  nuisance  thereon  whereby  hia 
neighbors  are  injured."  By  the  Tifner  Case, 
131  Ind.  281,  282,  16  L.  R  A.  448,  this  court 
has  likened  natural  gas  and  laws  regulating 
the  same  to  wild  animals  and  laws  regu latins: 
the  taking  of  such  animals.  The  supreme 
court  of  Minnesota,  in  State  v.  Rodman,  58 
Minn.  898,  having  under  consideration  the 
constitutionalityof  a  certain  game  law  of  that 
state,  said:  "We  take  it  to  be  the  correct 
doctrine  in  this  country  that  the  ownership  of 
wild  animals,  so  far  as  they  are  capable  of 
ownership,  is  in  the  state,  not  as  proprietor, 
but  in  its  sovereign  capacity,  as  the  represent- 
ative and  for  the  benefit  of  all  its  people  in 
common.  The  preservation  of  such  animals 
as  are  adapted  to  consumption  as  food,  or  to 
any  other  useful  purpose,  is  a  matter  of  pub- 
lic interest;  and  it  is  within  the  police  power 
of  the  state,  as  the  representative  of  the  people 
in  their  united  sovereignty,  to  enact  such  laws 
as  will  best  preserve  such  game  and  secure  its 
beneficial  use  in  the  future  to  the  citizens,  and 
to  that  end  it  may  adopt  any  reasonable  regu- 
lations, not  only  as  to  time  and  manner  in 
which  such  game  maybe  taken  and  killed,  but 
also  imposing  limitations  upon  the  right  of 
property  in  such  game  after  it  has  been  re- 
duced to  possession."  Fish  laws  are  of  the 
same  general  nature,  and  their  constitutionality 
has  b^n  upheld.  In  Oentile  v.  State,  29  Ind., 
at  pages  415,  417,  it  was  said:  "The  proposi- 
tion is  that  the  legislature  'has  no  power  to 
pass  a  law  denying  or  abridging  the  right  of 
the  people  of  the  state  to  fish  in  their  own 
waters  and  upon  their  own  soil  at  their  pleas- 
ure;' that  landowners  derive  titles  from  the 
United  States,  and  their  grants  include  all 
unnavigable  streams  of  water  passing  over 
their  lands,  with  the  exclusive  right  to  fish 
therein,  within  their  own  boundaries;  and  that 
where  the  land  bounds  on  such  a  stream  the 
stream  is  the  common  property  of  the  adjoin- 
ing proprietors,  who  have  the  exclusive  right 
of  fishing.  And  it  is  claimed  that  this  right 
to  fish  may  be  exercised  at  all  times,  at  the 
will  of  the  landowner,  and  is  not  subject  to  be 
controlled,  restrained,  or  abridged  by  the  leg- 
islature. .  .  .  The  proposition  of  the  ap- 
pellant's counsel  is  erroneous,  in  confounding 
the  exclusive  right  of  the  owner  of  the  stream 
to  fish  therein  with  the  right  of  property  in  the 
fish  before  they  are  taken.  But  fish  are  fera 
naturm,  and,  as  far  as  any  right  of  property  in 
them  can  exist,  it  is  in  the  public,  or  is  com- 
mon to  all.  No  individual  property  in  them 
exists  until  thev  are  taken  and  reducea  to  actual 
possession.  2 to.  Com.  392.  They  are  natives 
of  the  water;  it  is  there  they  generate  and  live 
and  grow,  and  no  individual  property  in  them 
can  attach  whilst  they  remain  there  free.  But, 
as  they  are  valuable  for  food,  the  public  has 
an  interest  in  their  protection  and  growth. 
.  .  .  The  same  principle  precisely  is  in 
volved  in  the  numerous  game  laws  of  this  and 
other  states,  the  constitutionality  of  which 
.  .  .  has  never  been  seriously  controverted. 
Whether  the  fish  inhabiting  most  of  the  water 
courses  ...  are  sufficiently  numerous  oi 
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Taluable  to  require  or  Justify  the  enactmeDt  of 
tbifl  statute  is  a  question  for  the  legislature 
alone,  and  with  which  the  courts  have  nothing 
to  do.  The  question  presented  here  is,  Had 
the  legislature  the  power,  under  the  Constitu- 
tion, to  enact  the  law?  and,  if  so,  then,  if  it 
be  found  impolitic,  the  remedy  is  by  an  appli- 
<»tion  to  the  legislature  for  its  repeal.  .  .  . 
We  find  nothing  in  the  Constitution  restrict- 
ing the  power  of  the  legislature  over  the  sub- 
ject, and  therefore  hold  the  statute  constitu- 
tional." To  the  same  effect,  and  following 
that  case,  are  State  v.  Hockett,  29  Ind.  802; 
StaU  ▼.  Boone,  SO  Ind.  %lh\  and  Stutttman  ▼. 
Siate,  57  Ind.  1 19.  The  principle  ruled  in  these 
cases  is  very  much  in  point  in  the  question 
now  before  us.  It  was  for  the  preservation  of 
the  fish  for  the  benefit  of  all  the  people  of  the 
state  that  that  statute  was  enncted,  prohibiting 
the  taking  of  any  fish  in  any  way  for  a  period 
of  two  years  from  and  after  the  taking  effect 
of  the  act.  even  by  an  owner  of  the  lake, 
stream,  or  river,  and  even  though  the  fish  were 
to  be  used  in  the  laudable  supply  of  needed 
food.  That  was  the  assertion  of  a  far  greater 
smd  more  sweeping  power  than  is  Involved  in 
the  act  now  before  us.  It  only  attempts  to 
restrain  all  persons  from  drawing  from  the 
general  reservoir  of  nature  a  needless  amount 
of  natural  gas,  only  to  be  wasted.  All  persons 
in  the  state  are  far  more  interested  in  prevent- 
ing such  needless  waste  of  gas  than  they  were 
4n  preventing  the  owners  of  lakes  and  streams 
from  taking  any  fish  at  all  therefrom  for  a 
period  of  two  years,  though  for  necessary 
food.  To  the  same  effect  are  Com.  ▼.  Oilbert, 
160  Mass.  157,  22  L.  R.  A.  489;  Com,  ▼.  Look, 
108  Mass.  452;  Com.  v.  Alger,  7  Cush.  58;  Com. 
T.  Tetrkibury,  11  Met.  55;  CoU  v.  Eaetham,  188 
Mass.  65;  RideotU  v.  Knox,  148  Mass.  868,  2 
L.  R  A.  81;  Lawton  v.  Steele,  162  U.  8.  188, 
418  L.  ed.  885:  Blair  r.  Forehand,  100  Mass. 
186,  97  Am.  Dec.  82;  Phelpe  v.  Baeey,  60  N.  T. 
10,  19  Am.  Rep.  140;  Davis  t.  State,  68  Ala. 
<W,  44  Am.  Rep.  128. 

The  case  of  Com.  ▼.  TewkAury,  11  Met.  55, 
was  a  case  in  which  Tewksbury  was  indicted 
for  the  violation  of  a  statute  of  Massachusetts 
providing  that  "any  person  who  shall  take, 
carry  away,  or  remove  by  land  or  by  water 
any  stones,  gravel,  or  sand,  from  any  of  the 
beaches  in  the  town  of  Chelsea  .  .  .  shall, 
for  each  offense,  forfeit  a  sum  not  exceeding 
$20. 00,"  etc.  He  defended  on  the  grounds  that 
he  was  the  owner  of  the  land  in  fee,  and  the 
statute  did  not  intend  to  prohibit  the  owner 
from  taking  gravel  from  it,  and,  if  the  statute 
did  so  intend,  it  was  unconstitutional,  under 
article  10  of  the  Declaration  of  Rights,  which, 
like  our  own  Constitution,  provided  that  "no 
part  of  the  property  of  any  individual  can  be 
taken  from  him  or  applied  to  public  uses 
without  making  him  a  reasonable  compensation 
therefor."  That  great  jurist.  Chief  Justice 
Shaw,  delivering  the  judgment  of  the  court, 
said:  *'The  court  are  of  opinion  that  such  a 
law  is  not  a  taking  of  the  property  for  public 
use,  within  the  meaning  of  the  Constitution, 
but  is  a  just  and  legitimate  exercise  of  the 
power  of  the  legislature  to  regulate  and  restrain 
such  particular  use  of  the  property  as  would 
be  inconsistent  with  or  Injurious  to  the  rights 
of  the  public.  All  property  is  acquired  and 
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held  under  the  tacit  condition  that  it  shall  not 
be  so  used  as  to  injure  the  equal  rights  of 
others,  or  to  destroy  or  greatly  impair  the  pub- 
lic rights  and  interests  of  the  community. 
.  .  .  Without  hazarding  an  opinion  upon 
any  other  question,  we  think  that  a  law  pro- 
hibiting an  owner  from  removing  the  soil  com- 
posing a  natural  embankment  to  a  valuable 
navigable  stream,  port,  or  harbor  is  not  such  a 
taking,  such  an  interference  with  the  right  and 
title  of  the  owner,as  to  give  him  a  constitutional 
right  to  compensation,  and  to  render  an  act 
unconstitutional  which  makes  no  such  pro- 
vision, but  is  a  just  restraint  of  an  injunous 
use  of  the  property  which  the  legislature  have 
authority  to  make."  In  iMicton  v.  Steele,  152 
U.  8. 183,  88  L.  ed.  885,  Mr.  Justice  Brown,  of 
the  Supreme  Court  of  the  United  States,  de- 
livering the  opinion  of  that  court,  said:  "The 
extent  and  limits  of  what  is  known  as  the 
police  power  have  been  a  fruitful  subject  of 
discussion  in  the  sppellate  courts  of  nearly 
every  state  in  the  Union.  It  is  universally 
conceded  to  include  everything  essential  to  the 
public,  safety,  health,  and  morals,  and  to  jus- 
tify the  destruction  or  abatement  by  summary 
proceedings  of  whatever  may  be  re^rarded  as 
a  public  nuisance.  .  .  .  neyond  this,  how- 
ever, the  state  may  interfere  wherever  the 
public  interests  demand  it;  and  in  this  particu- 
lar a  large  discretion  is  necessarily  vested  in 
the  legislature,  to  determine,  not  only  what  the 
interests  of  the  public  require,  but  what  meas- 
ures are  necessary  for  the  protection  of  such 
interests."  If  this  be  a  correct  enunciation  of 
the  law  on  the  subject  in  hand, — and  we  think 
it  is, — ^it  disposes  of  much  of  the  argument  of 
the  learned  counsel  as  to  the  question  of  fact 
involved  in  the  act  in  question,  as  to  whether 
in  fact  burning  natural  gas  bv  flambeau  lights 
is  a  waste  of  natural  gas.  When  the  legisla- 
ture inquired  into  that  fact,  their  determina- 
tion was  conclusive  on  the  courts.  Gentile  v. 
State,  29  Ind.  415,  417;  Jamieaon  v.  Indiana 
Natural  Qae  A  Oil  Co.  128  Ind.  555,  12  L.  R. 
A.  652.  8  Inters.  Com.  Rep.  618:  Mode  v. 
Beaslep,  148  Ind.  806,  and  cases  cited  on  page 
815, 148  Ind.;  Woods  v.  MeCay,  144  Ind.  816, 
83  L.  R.  A.  97,  and  cases  cited  on  pages  822, 
828, 144  Ind.;  Jackson  County  Comrs.  v.  State, 
Brown  (Ind.)  46  N.  E.  908. 

The  contention  of  appellant  that  the  act  is 
void  because,  as  he  asserts,  it  violates  the  spirit 
of  our  institutions,  or  impairs  those  rights 
which  it  is  the  object  of  free  government  to 
protect,  cannot  be  maintained;  nor  can  it  be 
declared  unconstitutional  simply  because  it 
may  be  wrong  and  unjust.  Welling  v.  MerriU, 
52  Ind.  850;  Logansport  v.  Seybold,  59  Ind. 
225;  State  v.  Gerhardt,  145  Ind.  489,  88  L.  R. 
A.  818.  Whether  a  statute  encroaches  upon 
the  natural  rights  of  the  citizen  is  a  legisla- 
tive and  not  a  judicial  question,  and  couru 
cannot  overthrow  it  upon  that  ground.  Hed- 
deriefi  v.  StaU,  101  Ind.  564.  51  Am.  Rep. 
768 ;  Eastman  v.  State,  109  Ind.  278,  58 
Am.  Rep.  400;  Phenixlns.  Co.  v.  Burdett,  112 
Ind.  204:  Maxwell  v.  Fulton  County  Comrs. 
119  Ind.  20  and  28;  Johnston  v.  State,  Sefton, 
128  Ind.  16,  12  L.  R.  A.  235;  Jamieson  v.  In- 
diana Natural  Gas  A  Oil  Co.  128  Ind.  555, 
12  L.  R.  A.  652,  8  Inters.  Com.  Rep.  613. 
With  the  justice,  the  propriety,  m.  the  poMcy 
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of  a  statute,  the  courts  have  nothing  whatever 
to  do,  so  long  as  the  act  does  not  inirintre  some 
provision  of  the  Constitution,  state  or  f^ederal, 
or  some  valid  treaty  or  law  of  Congress.  The 
state  legislature  possesses  all  legislative  power, 
except  such  as  has  heen  delegated  to  Congress 
and  prohibited  by  the  Constitution  of  the 
United  States,  to  be  exercised  by  the  United 
States,  and  such  as  are  expressly  or  impliedly 
withheld  by  the  state  Constitution  from  the 
state  legislature.  The  only  limitations,  there- 
fore, upon  the  power  of  the  legislature,  are 
those  imposed  by  the  state  Constitution,  the 
Federal  Constitution,  and  the  treaties  and  acts 
of  Congress  adopted  and  enacted  under  it. 
i^tate.  Smith,  v.  McClelland,  188  Ind.  895,  and 
authorities  there  cited;  HedderichY.  State,  101 
Ind.  564,  51  Am.  Rep.  768.  Therefore  the 
doctrine  invoked  by  the  appellant,  that  a  stat- 
ute may  be  overthrown  by  the  courts  on  the 
ground  that  it  is  unreasonable,  is  contrary  to 
our  decisions,  and  has  no  place  in  our  juris- 
prudence. We  have  seen  that  the  only  consti- 
tutional barriers  claimed  by  appellant  as  hav- 
ing been  violated  by  the  act  are  not  so  violated 
thereby. 

It  is  further  contended  that  the  act  violates 
g  1  of  art  7  of  the  state  Constitution,  provid- 
ing that  *'the  judicial  power  of  the  state  shall 
be  vested  in  a  supreme  court,  in  circuit  courts, 
and  in  such  other  courts  as  the  general  assem- 
bly may  establish."  in  that  it  declares  the  use 
of  natural  gas  in  flambeau  lights  as  a  wasteful 
and  extravagant  use  thereof.  This,  it  is  claimed, 
is  a  judicial  determination  of  what  constitutes 
a  wasting  of  gaa  It  is  nothing  more  than  a 
recital  of  the  fact  that  the  legislature  ascer- 
tained by  investigation,  and  the  ascertainment 
of  which  gave  rise  to  the  enactment.  We  have 
seen  that  there  are  facts  that  the  legislature 
may  inquire  into  and  ascertain  in  order  to  ap- 
ply the  proper  remedy  1^  legislation.  Oentile 
V.  State,  20  Ind.  415, 417 ;  Jamieeon  v.  Indiana 
Natural  Gas  A  Oil  Go.  128  Ind.  565,  12  L.  R. 
A.  652,  8  lTit*»rQ.  Com.  Rep.  618;  Mode  v.  Bean- 
ley,  1^  Ind.  806,  and  cases  there  cited;  Woods 
V.  MeCop,  144  Ind.  816,  88  L.  R.  A.  970.  and 
cases  cited;  Jaekwn  County  Comrs.  v.  State, 
Brown  dud.)  46  N.  E.  908.  Very  many  stat- 
utes, if  not  all  of  them,  are  enacted  through 
the  influence  of  the  investigation  into  the  facts 
by  the  legislature,  and  the  ascertainment 
thereof  by  ihe  legislature:  and  many  of  them 
contain  a  recital  of  such  facts,  set  forth  in  what 
is  called  the  * 'preamble,"  which  is  defined  as  a 
clause  introductory  to,  and  explanatory  of  the 
reasons  of  passing,  the  act.  Such  preamble  is 
in  no  sense  judicial  action.  And,  if  it  were, 
it  would  not  invalidate  the  act,  because  it  is 
not  an  essential  part  of  the  statute.  Copeland 
V.  Memphie  A  0.  R.  Co,  8  Woods,  660;  Beard 
V.  Ratoan,  84  U.  8.  9  Pet.  817,  9  L.  ed.  141; 
Com.  V.  Smith,  76  Va.  484;  18  Cent.  L.  J.  27- 
29;  Potter's  Dwar.  Stat.  265:  End lich,  Inter- 
pretation  of  Statutes,  §68;  Sutherland,  Stat.' 
Constr.  §  212.  We  therefore  hold  that  none  of 
the  objections  to  the  validity  of  the  act  are  well 
taken. 

Under  the  motion  for  a  new  trial  the  action 
of  the  circuit  court  in  giving  cert  at  a  instruc- 
tions is  called  in  question.  The  instructions, 
in  effect,  told  the  jury  that,  if  the  facts  stated 
in  the  affidavit  were  proved  beyond  a  reasona- 
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ble  doubt,  the  jury  should  flnd  the  defendant 
guilty.  The  onlv  objection  urged  to  such  in- 
structions is  the  invaliditv  of  the  statute,  as  al- 
ready indicated.  It  follows  from  what  we 
have  alreadv  decided  above  that  there  was  no 
error  in  giving  the  instructions. 

Complaint  is  made  that  the  court  permitted 
the  state  to  propound  to  a  juror  the  following 
question:  '*Mr.  Jonagan,  do  you  feel  that  you 
could  return  a  verdict  according  to  the  law  aa 
given  you  by  the  court,  and  the  evidence  as 
may  be  given  you  by  the  witness."  Appel- 
lant's counsel  refer  us  to  the  motion  for  a  new 
trial  for  this  question  and  their  objection 
thereto,  wherein  such  question  and  objection 
are  recited.  But  it  has  l)een  so  often  decided 
by  this  court  that  such  matters  cannot  be 
brought  into  the  record  bv  copying  them  into 
the  motion  for  a  new  trial  that  we  deem  it  un- 
necessary to  cite  a  full  list  of  the  cases.  Beai 
V.  State,  140  Ind.  854,  and  cases  there  cited. 
We  turn  to  the  bill  of  exceptions,  and  flnd  the 
question,  and  the  court's  ruling  overruling  the 
appellant's  objection  thereto,  and  the  juror's 
answer  to  the  question  in  the  affirmative;  but 
what  the  appellant's  objection  to  the  question 
was,  is  not  stated.  There  is  an  objection  stated 
in  the  motion  for  a  new  trial,  with  the  grounds 
thereof.  But.  it  not  being  a  part  of  the  record, 
we  have  no  legal  means  of  knowing  that  ap- 
pellant ever  stated  to  the  court  any  grounds  or 
reasons  for  his  objection.  Therefore,  if  the 
overruling  of  such  objection  was  even  error, 
the  record  fails  to  make  it  appear. 

Permitting  the  state  to  ask  the  following 
question  of  the  juror  Dewitt  is  complained  of: 
'  'Have  you  formed  or  expressed  any  opinion 
as  to  the  constitutionality  of  the  law  enacted 
for  the  purpose  of  preventing  the  use  of  gas 
for  illuminating  purposes  in  what  are  known 
as  'flambeau  lights.'  "  The  juror  answered  in 
the  affirmative,  but  the  question,  objection 
thereto,  and  ruling  of  the  court  thereon,  are  in 
the  same  condition  as  the  preceding  one;  hence 
no  question  as  to  the  correctness  of  the  ruling 
is  presented  by  the  record.  Complaint  is  made 
that  the  court,  in  the  hearing  of  the  jury, 
while  the  juror  Dewitt  was  being  examined  on 
his  toir  dire,  remarked,  '*This  jury  is  not  here 
to  try  the  constitiktionality  of  this  law."  There 
was  no  request  made  to  discharge  the  jurv. 
There  was  no  available  error  in  the  remark, 
especially  as  appellant  made  no  motion  to  dis- 
charge the  jury  {Coleman  v.  State,  111  Ind. 
568:  KvrH  v.  StaU,  145  Ind.  119);  and 
as  there  is  no  question  that  the  appellant  was 
guilty  of  violating  the  statute.  Besides,  after 
making  the  remark,  the  court,  at  the  proper 
time,  among  other  things,  instructed  the  jury 
that,  under  the  Constitution  of  the  state,  they 
had  the  right  to  determine  the  law  for  them* 
selves.  Similar  questions  to  those  above  men- 
tioned were  put  and  permitted  to  be  answered 
by  the  Jurors  Campbell  and  Millikan.  But  they 
are  in  the  same  condition  of  the  other  ques- 
tions, objections,  and  answers;  and,  like  them, 
the  record  fails  to  show  what  the  objection 
was,  and  hence  fails  to  make  any  error  in  t|iat 
respect  affirmatively  appear. 

The  state,  havinr  proved  by  a  certain  wit- 
ness that  the  defendant  burned  natural  gas  in 
a  flambeau  light  on  the  8th  or  9th  day  of  Oc- 
tober, 1896,  then  proved,  over4>bjection  of  de- 
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fendant,  that  he  did  so  at  other  times  prior 
thereto.  There  is  no  merit  in  the  objection,  as 
the  offense  created  by  the  act  is  a  continuous 
one.  a  conTiction  of  which  bars  another  prose- 
cution for  all  Tiolations  of  the  statute  by  the 
defendant  prior  to  the  pending  prosecution. 
Freeman  ▼.  State,  119  Ind.  501;  8taU  y.  Lind- 
4ey,  14  Ind.  480. 

We  therefore  conclude  that  the  circuit  court 
did  not  err  in  overruling  the  motion  to  quash, 
or  for  a  new  trial. 

Judgment  affirmed. 


Cornelius  J.  FREEL,  Appt,, 

SCHOOL  ClXr  OF  CRAWF0RD8VILLB. 

a42Ind.S7.) 

A  0ehcK>l  eorporation  orgeatiMmd  solely 
i^r  lh«  pablie  benefit  is  not  Hable  for  la- 


juries  oaused  by  the  neffligenoe  of  Its  ofBoers  or 
airents,  unless  ezproasly  made  so  by  statute,  or 
unless  it  is  irlven  authority  to  raise  money  from 
Its  taxpayers  to  pay  suoh  claims.  * 

(September  17. 1896.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Montgomery  County 
in  favor  of  defendant  in  an  action  hroueht  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  one  of  defendant's  em- 
plovees.     Affirmed. 

1  he  facts  are  stated  in  the  opinion. 

Meeen,  M.  E.  Clodfelter,  George  D. 
Hurley*  and  C.  L.  Thompson  for  appel- 
lant. 

Meeere,  Paul  9t  Brtaner  for  appellee. 

Honke,  J.»  delivered  the  opinion  of  the 
court: 

Appellant  brought  this  action  to  recover  for 
personal  injuries  sustained  by  him  while  in 
the  employment  of  appellee  as  a  laborer,  mak- 


J7oTB.-I,toba4ty  of  edhwA  ait^ricl  nr  HeTiooI  cor- 

porotlon  to  iktM/onfor  atunages  from  nenrKoetiee. 

The  ease  of  Frbbl  v.  School  Oitt  of  Cbaw- 
•vOKDevTiiB.  in  which  It  wm  beld  that  a  sohool  oor- 
fwration  was  not  liable  for  injuries  received  by  a 
4a borer  employed  in  makinir  repairs  on  the  sohool 
bouae,on  tbo  irround  that  quasi-  public  corporations 
4u«  not  liable  for  neffligenoe,  and  tbat  such  oor- 
porations  have  ne  fund  out  of  which  such  damages 
-can  be  paid,  nor  any  power  to  raise  a  fund  for 
«uch  purpose  by  taxation  or  otherwise,  is  in  accord 
-with  the  other  authorities  on  this  question. 

Sohool  diek-icts  and  seh€X>l  boards  are  not  liable 
-for  injuriee  caused  by  the  defective  condition  of 
ooho<^  property  or  neffltffence  of  their  emplojees, 
•and  this  exemption  is  genemlly  allowed  on  the 
irronndstbat  such  ao  instltutlen  is  a  quasi  oorpora- 
^tion  with  limited  power,  and  that  the  officials  per- 
lorm  their  duties  without  compensation,  and  that 
public  olBcers  ffeneraily  are  not  liable.  Some  cases 
•place  the  exemption  on  the  ground  that  there  is  no 
-fund  to  meet  such  damages,  and  tome  cases  turn  on 
^he  point  that  the  relation  of  master  and  servant 
-does  not  exist.  But  a  Pennsylvania  case  holds  that  a 
'City  which  is  the  owner  of  the  school  property  is 
Hable  for  damges  by  reason  of  a  nuisance  existing 
•on  such  property  causing  damage  to  the  adjoining 
property. 

So  it  has  been  held  in  a  number  of  cases  that 
.  sn  action  cannot  be  maintained  for  injuries  caused 
l>y  the  condition  of  the  premises.  Bank  v.  Brain- 
erd  School  Dist.  49  Minn.  108;  Bigelow  v.  Ran- 
dolph, U  Gray,  541;  Sullivan  v.  Boston.  126  Ifass. 
.540;  HiU  V.  Boston,  122  Mass.  844,  28  Am.  Rep.  882; 
liBne  V.  Woodbury  Bist.  Twp.  68  Iowa,  482;  Wixon 
▼.  Newport,  18  R.  L  454;  Ham  v.  New  York,  70  N. 
T.  4M;  Diehm  v.  Cincinnati,  25  Ohio  St.  805;  Finch 
•V.  Toledo  Bd.  of  Bdu.  80  Ohio  St  87.  27  Am.  Bep.  414. 

Or  for  injuries  caused  by  the  negligence  of  an  em- 
t  ploy ee.  Howard  v.  Worcester,  168  Mass.  420 12  L.  R. 
A.  160:  McKenna  v.  Kimball,  146 Mass.  666;  Donovan 
V.  New  York  Bd.  of  Edu.  86  N.  Y,  117;  Donovan  v. 
Mc  Alpln,  S6  N.  T.  185. 80  Am.  Rep.  640:  Wood  v.  In- 
dependent Sohool  Dist.  44  Iowa,  27;  Tread  well  v. 
New  York,  1  Daly,  128;  Ford  v.  Kendall  Borough 
School  Dist.  121  Pa.  648, 1  L.  R.  A.  607;  Erie  School 
Dlsl.  V.  Fuess,  08  Pa.  600, 42  Am.  Rep.  627. 

So,  an  action  was  not  maintained  where  a  city 
was  sued  for  injury  to  a  pariy  resulting  from  the 
fright  of  his  horse  while  driving  along  an  adjoin- 
ing street  in  the  exercise  of  due  care,  by  fragments 
-of  stone  thrown  into  the  street  from  blasting  by  a 
'Contractor  employed  by  a  city  excavating  for  a 
*new  public  schoolhouse.    The  court  said:    **The 
^  L.R.  A. 


principle  on  which  this  exemption  from  responai. 
billf  y  rests  is  that  in  the  various  instances  referred 
to  the  building  was  erected  or  the  grounds  were 
prepared  solely  for  the  public  use  and  with  a  sole 
view  to  the  general  benetit  and  under  the  require- 
ment or  authority  of  general  laws;**  and  the  ex- 
emption was  held  on  the  further  ground  of  the  fail- 
ure to  provide  of  any  remedy  by  statutes.  The 
cases  holding  that  a  city  was  liable  for  injuries  in 
highways  caused  by  or  in  the  course  of  construc- 
tion of  roads  or  bridges:  by  blasting  rocks  were 
distinguished.  These  cases  resc  on  grounds  which 
take  them  out  of  the  general  rule,  and  in  the  last 
resort  it  must  probably  be  considered  that  taking 
all  the  statutes  together  which  relate  to  the  con- 
struction of  roada  and  bridges,  it  is  to  be  inferred 
that  the  legislature  intended  to  recognize  the  ex- 
istence of  a  liability  for  the  oonsequence  of  neg- 
lect in  the  performance  of  the  work  in  those  cases. 
Howard  v.  Worcester,  168  Mass.  426, 12  L.  U.  A.  160. 

And  where  a  sohool  district  was  sued  for  injury  Co 
a  scholar  by  reason  of  two  small  stumps  on  the  play 
groutid  which  caught  his  foot  causing  him  to  fall 
and  so  injuring  him  as  to  require  amputation  of  the 
leg.  the  exemption  was  granted  on  the  ground 
that  it  was  the  negligence  of  public  officers,  under 
Minn.  Rev.  Stat.  1861,  chap.  79,  M 12-16,  providing 
that  the  trustees  may  sue  in  their  official  capacity  on 
contractsand  also  for  damages  for  aninjury  to  their 
official  rights  or  property,  and  that  an  action  may 
be  brought  against  them  upon  a  oontract  made.by 
them  in  their  official  capacity,  or  for  an  injury  to 
the  rights  of  the  plaintiit  arising  from  some  act  or 
omission  of  the  officers  or  of  the  district.  The 
court  said  it  was  not  perhaps  entirely  clear  what 
was  Intended  by  the  language  *f  or  an  injury  to 
the  rights  of  the  plaintiCr,**  but  that  evidently  it 
must  refer  to  the  breach  of  some  duty  owed  by 
him  as  an  individual,  and  not  a  mere  public  duty 
The  court  also  said  that  it  might  well  be  that  trus- 
tees would  be  liable  in  ejectment  or  trespass,  and 
for  injuries  to  property  in  the  conduct  of  theii 
official  buslnesB,  and  that  questions  relating  to  the 
title  to  property,  party  walls»  boundaries,  drains 
etc.,  are  of  that  character,  and  are  subject  to  a  dif- 
ferent  rule  from  that  which  applies  in  respect  to 
duties  purely  public  or  administrative  in  their 
character.  Bank  y.  Brainerd  School  Dist.  4B  Minn« 
106. 

So  where  a  sohool  committee  was  sued  for  dam- 
ages to  a  party  on  a  highway  who  was  injured  by  a 
tree  falling  aoroes  the  highway  through  the  negli- 
gence of  parties  employed  by  a  school  committee  to 
fell  the  tree  upon  the  school  lot,  under  Mass.  Pub. 
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fug  repairs  on  a  scboolhouse.  A  demurrer 
was  suBtaioed  to  tbe  complaint,  and  judgment 
rendered  for  appellee.  The  only  error  assigned 
calls  in  question  the  ruling  of  the  court  in  sus- 
taining the  demurrer  to  the  complaint  If 
appellee  is  liable  to  respond  in  damages  for 
tbe  negligence  of  its  officers  or  agents,  the 
court  erred  in  sustaining  the  demurrer  to 
tbe  complaint,  as  the  same  is  otherwise  suffi- 
cient. 

School  corporations  In  this  state  are  a  part 
of  tbe  educational  system  of  the  state,  estab- 
lished in  compliance  with  article  8  of  tbe  Con- 
stitution (Rev.  Stat.  1881,  §§  182,  187;  Rev. 
Stat.  1894,  §§  182.  187),  which  makes  it  tbe 
duty  of  the  legislature  "to  provide  by  law  for 
a  general  and  uniform  system  of  common 
schools,  where  tuition  shall  be  without  charge 


and  equally  open  to  all."  They  are  involun- 
tary corporations,  organized,  not  for  the  pur- 
pose of  profit  or  gain,  but  solely  for  tbe  public 
benefit,  and  have  only  such  limited  powers  as 
were  deemed  necessair  for  that  purpose.  Such 
corporations  are  but  the  a^ts  of  the  state  for 
the  sole  purpose  of  administering  tbe  state  sys- 
tem of  public  education.  It  is  tbe  duty  of  the 
school  trustees  of  a  township,  town,  or  city  to 
take  charge  of  tbe  educational  affairs  of  their 
respective  localities,  and,  among  other  things, 
to  build  and  keep  in  repair  public-schoot 
buildings.  In  performing  tbe  duties  required 
of  them,  they  exercise  merely  a  public  f  uuciioiv 
and  agency  for  the  public  good,  for  wfaicb 
they  receive  no  private  or  corporate  benefit. 
School  corporations,  therefore,  are  governed 
by  the  same  law,  in  respect  to  their  liability  Ux 


Btat  chap.  44,  •  4S,  providlnfr  that  the  oonimlttee 
shall  keep  such  bouse  in  rood  order  and  shaU  pro- 
cure a  suitable  place  for  the  schools,  the  court  said: 
**It  was  their  duty  to  exercise  their  Judgment  and 
diHcretlon  as  to  the  necessity  and  propriety  of  cut- 
tlnir  it  down,  and  to  act  thereupon,  and  in  so  dotngr 
they  were  acting  as  public  officers  in  the  discharge 
of  their  publlo  duty.'*  McKenna  v.  Kimball,  14ft 
Mass.  666. 

So  it  was  held  that  the  board  of  education  of  the 
City  of  New  York  was  not  liable  for  damagee  to  a 
pupil  In  one  of  the  schools,  who  was  iojured  by 
falling  into  an  excavation  negligently  left  open  by 
workmen  who  were  employed  by  the  ward  trustees 
and  engaged  in  repairing  a  school  building,  or  by 
the  fault  of  the  school  janitor  in  not  seeing  that 
the  grating  was  properly  secured,  who  was  also  em- 
ployed by  the  wardltrustees.  N.  T.  Laws  1861,  chap. 
8R6.  provided  for  the  election  of  commissioners  con- 
stituting a  board  of  education  having  general  su- 
pervisory Jurisdiction  over  all  the  schools,  and  of 
ward  trustees  having  supervision  of  the  schools  and 
safekeeping  of  the  property  in  their  respective 
wards,  and  gave  the  board  the  power  and  privi- 
leges of  a  corporation,  and  was  amended  by  Laws 
1868.  chap.  801,  •  14,  which  provided  that  the  school 
property  shall  be  under  the  care  and  oontrol  of 
the  board  of  educatioo.  Laws  1864,  chaii.  IOI4  f  10, 
provided  that  the  trustees  for  each  ward  should 
have  safe  keeping  of  all  premises  and  other  prop- 
erty used  for  or  belonging  to  ward  schools  in  their 
respective  wards,  and  that  they  might  em  ploy  Jan- 
itors and  might  make  all  needful  repairs  under 
such  regulations  as  the  board  of  education  should 
adopt.  And  •  2  conferred  on  the  board  of  educa- 
tion concurrent  power  to  make  repairs  and  to  em- 
ploy a  superintendent  of  school  buildings,  pro- 
vided that  the  trustees  of  any  ward  should  not  be 
compelled  to  use  or  employ  suoh  workmen  or  ma- 
teria Is  for  any  purpose  whatever.  Laws  1873,  chap. 
112,  created  the  present  t>oard  of  education,  and 
conferred  the  power  possessed  under  the  previous 
acts  by  the  board  of  education.  It  was  held  under 
these  statutes  that  the  trustees  were  public  officers, 
and  were  not  agents  of  the  board  of  education  to 
employ  workmen  or  otherwise,  although  under 
the  act  of  1878  the  trustees  were  appointed  by  the 
board  of  education,  whereas  under  the  prior  stat- 
utes they  were  elective  officers.  Donovan  v.  New 
York  Bd.  of  Bdu.  86  N.  Y.  117. 

In  Donovan  v.  McAlpio,  86  N.  Y.  185,80  Am.  Rep. 
S49,  an  action  for  the  same  Injuries  as  in  tbe  case 
preceding  was  brought  against  tbe  superintendent 
of  school  buildings  and  the  ward  trustees,  and  it 
was  held  that  under  N.  Y.  Sess.  Laws  1864,  chap. 
101,  •  2,  subaec.  2,  authorizing  the  board  of  educa- 
tion to  appoint  a  superintendent  of  school  build- 
ings, and  under  the  rules  of  the  board  making  it  his 
duty  to  examine  all  buildings  and  superintend  all 
87  L.  R.  A. 


works,  no  cause  of  action  existed  because  the 
actual  negligence  was  tiiat  of  the  workmen  em- 
ployed by  the  ward  trustees  to  make  the  repairs, 
and  the  trustees  were  acting  as  gratuitous  ageots- 
of  the  public.  The  court  said  that  a  public  officer 
in  the  scope  of  his  duty  is  not  liable  for  the  mal- 
feasance or  misconduct  of  such  persons  as  he  l» 
obliged  to  employ. 

And  a  town  which  had  assumed  the  duties  of  a. 
school  district  was  held  not  liable,  where  an  injury 
was  sustained  by  a  scholar  attending  the  public- 
school  from  a  dangerous  excavation  in  the  school- 
house  yard  and  the  caving  in  of  a  gravel  bank  over 
which  the  children  passed.  The  court  said:  '^The- 
wrong  which  the  facts  show  is  not  malfeas&noe 
but  mere  neglect  of  that  kind  of  corporate  duty, 
for  the  neglect  of  which,  as  we  have  seen,  a  town 
is  liable  to  a  private  action  only  when  it  is  given 
by  statute."    Bigelow  v.  Randolph,  14  Gray,  541. 

And  a  dty  was  not  liable  where  a  pupil  in  a  pub- 
lic school  was  injured  by  reason  of  ice  accumulat- 
ing on  a  part  of  a  lot  adjoining  the  schoolhouse, 
graded  uniformly  with thesidewalkforconvenienoe* 
of  access  to  the  schoolhouse,  and  the  injury  was  re- 
ceived in  passing  from  the  schoolhouse  door  over 
the  inclosed  space  to  the  sidewalk  in  the  exercise 
of  due  care,  after  the  defect  had  existed  for  more- 
than  twenty-four  hours.  The  city  was  duly  noti- 
fied of  the  time,  place,  and  cause  of  tbe  injury. 
Mass.  Gen.  Stat.  chap.  48. 188,  provided  that  tlie 
mayor,  aldermen,  and  selectmen  shall,  whenever 
the  public  safety  demands  it,  cause  tbe  entrance* 
of  such  ways,  entering  on  and  uniting  with  tbe 
public  highway,  to  be  closed  up,  or  caution  the 
public  against  entering  upon  such  ways,  and  if  any 
such  way  shall  not  be  closed  or  sufficient  notice 
given  that  the  same  is  dangerous,  the  city  or  town 
shall  be  liable  for  damages  arising  from  defects- 
therein,  in  the  same  manner  as  if  it  had  been  duly 
esublished;  but  the  court  held  that  the  open  space- 
in  front  of  the  schoolhouse  cannot  m  any  Just 
sense  be  called  *'a  way  entering  on  and  uniting 
with**  the  public  highway.  It  was  further  held 
that  the  place  where  the  injury  happened  was  in 
the  schoolhouse  yard  or  lot,  and  even  if  the  city 
allowed  this  to  t)e  defective  and  dangerous,  it  was 
not  liable  therefor.  Sullivan  v.  Boston,  126  Mass. 
640. 

A  City  was  not  liable  for  injuries  received  l>y  a 
pupil  in  one  of  tbe  public  schools,  where  tbe  child 
was  injured  by  reason  of  the  unsafe  condition  of 
the  staircase  in  the  schoolhouse,  under  Maaa.  Gen. 
Stat  chap.  88,  •  36,  providing  that  every  town  not 
divided  in  to  school  diptriets  shall  provide  and  main- 
tain a  sufficient  number  of  sohoolhouses  properly 
furnished,  for  the  accommodation  of  all  the  child- 
ren entitled  to  attend  the  public  schools,  and  ehapw 
8,  •  7,  d.  17,  including  cities  as  well  as  towns  in  tlie 
foregoing  statute,  although  the  negllgonoe  tn  thto- 
igitized  by  v 
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iDdividuals  for  the  Degligence  of  tbeir  ofacerg 
or  agents,  as  are  couDties  and  towoships.  It 
ia  well  established  that  where  subdivisions  of 
the  state  are  organized  solely  for  a  public 
purpose,  by  a  general  law,  no  action  lies 
against  them  for  an  injury  received  by  a  per- 
BOD  on  account  of  the  negligence  of  the  officers 
of  such  subdivision,  unless  a  ri^ht  of  action  is 
expressly  given  by  statute.  Sucn  subdivisions, 
then,  as  counties,  townships,  and  school  cor- 
porations, are  instrumentalities  of  government, 
and  exercise  authority  given  by  the  state,  and 
are  no  more  liable  for  the  acts  or  omissions  of 
tbeir  officers  than  the  state.  Qmes  v.  Benton 
County  Comn.  187  Ind.  404,  and  authorities 
cited:  Viffo  County  Comrs,  v.  Datly,  132  Ind. 
73,  and  cases  cited:  Morrii  v.  Switzerland 
County  Comn.  181  Ind.  285,  and  cases  cited. 


Id  Smith  v.  AUen  County  Comn.  181  Ind.  116,. 
this  court  held  that  a  county  was  not  liable- 
for  an  injury  to  a  servant,  sustained  without 
his  fault,  while  engaged  in  tearing  down  one- 
of  its  bridges,  although  he  works  under  the 
immediate  charge  of  its  agent,  who  is  known, 
to  the  board  of  commissioners  to  be  incompe- 
tent, which  incompetency  is  the  proximate- 
cause  of  the  injury.  The  case  of  Smith  v. 
AUen  County  Comn.  181  Ind.  116,  is  decisive 
of  the  questions  in  this  case.  Besides,  school 
corporations  in  this  state  have  no  fund  out  of 
which  such  damages  can  be  paid,  nor  have 
they  any  power,  express  or  implied,  to  raise  a 
fund  for  such  purpose,  bv  taxation  or  other- 
wise. The  law  specifically  states  what  taxes- 
shall  be  levied  for  their  benefit,  and  how  and 
for  what  the  same  shall  be  disbursed,  and  no^ 


oaae  mlfht  be  a  cause  of  Indictment  under  Mass. 
Stat.  1871«  chap.  146.  The  court  said  that  a  duty 
wbicb  is  Imposed  upnc  an  incorporated  city,  not  by 
the  terms  of  thia  cbarte'  nor  tor  the  profit  of  the 
corporation,  but  as  agent  of  the  public,  and  a 
breach  of  which  would  qrive  no  riffht  of  private  ao- 
tton,  is  a  doty  owing  to  the  public  alone,  and  a 
breach  thereof  by  a  city  will  not  support  an  action 
by  an  Individual  evenSif  he  sustains  special  dam- 
a«ea.  Hill  v.  Boston,  m  Mass.  84i,  88  Am.  Bep.  88S; 
Tfaomp.  Neg.  818. 

A  school  district  was  not  liable  where  a  pupil 
was  injured  by  lightning  from  failure  of  the  dis- 
trict to  use  proper  care  in  protecting  the  school- 
bouse  from  lightning.  The  liability  was  said  to 
be  similar  to  that  of  a  county  except  that  the 
fuDOtlons  and  powers  of  a  district  were  more 
Umtted.  Lane  v.  Woodbury  Dlst.  Twp.  56  Iowa, 
402. 

And  where  a  pupU  was  injured  while  playing 
with  a  drilling  machine  on  the  school  premises, 
used  by  a  contractor  employed  by  the  district,  who 
bad  notice  of  its  dangerous  character  it  was  held 
thmX  the  machine  was  not  so  particularly  dangerous 
aa  to  render  the  employer  liable  for  negligence  of 
the  contractors,  and  that  there  was  no  liability 
from  a  public  duty  resting  on  the  district.  Wood 
V.  Independent  School  Dist.  44  Iowa.  87. 

8o  a  city  was  not  liable  where  a  pupil  was 
burned  by  reason  of  defective  heating  apparatus, 
and  it  was  pleaded  on  behalf  of  plaintiiT  that  the 
city  did  not  maintain  said  school  as  a  public  duty 
under  the  statute,  but  as  a  oorporate  duty  volun- 
tarily assumed  under  the  provisions  of  tbe  statute, 
and  that  certain  dtlaens  who  were  oonstituted  a 
board  of  trustees  were  authorized  to  raise  by  lot- 
tery a  sum  to  rebuild  a  wharf  and  hotel,  the  net 
profits  of  which  were  to  be  appropriated  for  the 
building  and  support  of  public  schools.  It  was 
held  that  a  private  action  could  not  be  maintained 
against  a  municipal  corporation  for  either  the  non- 
performance or  the  negligent  performance  of  any 
public  duty  which  is  imposed  upon  it  without  its 
request,  unless  the  corporation  was  entitled  to  re- 
ceive some  profit  in  oonsidefation  of  the  duty. 
WixoD  V.  Newport,  18  B.  1. 464, 48  Am.  Bep.  8S. 

And  where  the  department  of  public  Instruction 
occupied  the  upper  part  of  a  building  for  a  normal 
school,  leased  by  the  board  of  education  prior  to 
the  creation  of  the  department,  and  the  water- 
closets  were  defective  and  injured  the  stock  in 
tbe  ware- rooms  below,  it  was  held,  under  N.  Y. 
Scfls.  Laws  1871,  chap.  074, 1 7,  creating  the  depart- 
ment of  public  instruction  a  branch  of  the  city  of 
Mew  York  having  the  same  powers  and  duties 
vested  in  the  board  of  education  in  said  city,  which 
board,  under  Seas.  Laws  1861,  chap.  886,  was  a  cor- 
poration authorized  to  hold  property,  and  vested 
with  tlie  management  of  schools  and  control  over 
37L.R.  A. 


school  buildings,  that  the  commissioners,  althougb 
appointed  by  the  mayor,  were  not  amenable  to  tbe 
corporation  in  any  respect,  and  those  who  were  in 
their  employ  as  servants  were  subject  to  the  com- 
missioners, and  that  the  city  had  no  authority  Uy 
remove  or  discbarge  them  for  unskillfulness  or 
neglect  of  duty,  and  that  the  rule  of  respondeat 
miperior  could  not  be  applied.  Ham  v.  New  York« 
70  N.  Y.  480. 

Where  two  contractors  were  employed  to  build 
a  schoolhouse,  one  for  mason  work  and  one  for 
carpentry,  and  by  reason  of  the  unskillful  manner 
in  which  tbe  flaason*s  work  was  done  the  wall  fell, 
damaging  the  work  of  the  other  contractor,  the 
city  was  not  held  liable.  The  authority  to  erect 
the  schoolhouse  was  granted  by  the  board  of  edu-> 
cation,  but  the  oontracts  for  its  erection  were  en- 
tered into  by  tbe  ward  school  officers,  and  the  re- 
lation of  master  and  servant  did  not  exist  with  the 
defendant  as  the  party  sought  to  be  charged  did 
not  employ  tbe  negligent  party.  Treadwell  v. 
New  York,  lDaly,l;». 

And  tbe  city  was  not  liable  where  a  scholar  waa 
injured  from  a  defective  schoolhouse,  under  Ohio 
act  January  97. 1868  (61  Ohio  Laws,  508),  8 1,  authoriz- 
ing the  city  of  Cincinnati  to  provide  for  the  support 
of  common  schools,  and  B  2,  requiring  tbe  election  of 
trustees  and  visitors  in  each  ward,  who  shall  com  pose 
**the  board  of  fund  trustees  and  visitors  of  common 
schools,**  but  making  no  provision  to  levy  taxes 
and  pay  out  moneys  for  damages  for  injuries  to 
persons,  and  Ohio  act  March  80, 1867  (64  Ohio  Laws, 
78, 2  8.  &  a  1680,  •  118),  giving  the  council  of  cities 
power  to  borrow  money  to  purchase  grounds  and 
erect  soboolhouses,  which  shall  be  ^under  the  di- 
rections of  and  in  accordance  with  a  plan  or  plana 
furnished  by  the  board  of  education  of  said  corpo- 
ration.** The  board  waa  held  not  to  be  the  agent 
of  tbe  city.    Diehm  v.  Cincinnati,  26  Ohio  St.  806. 

The  board  of  education  of  tbe  city  of  Toledo  waa 
not  liable  where  a  scholar  attending  the  public 
school  was  injured  by  falling  into  an  open  well  on 
the  school  play  grounds.  This  was  under  Ohio 
Const,  art.  8,  charging  the  state  with  the  duty  of 
providing  and  maintaining  a  system  of  common 
schools,  and  act  of  1868,  providing  for  tbe  supervi- 
sion and  maintenance  of  common  schools,  making 
each  township  a  school  district,  and  giving  tbe 
general  management  to  the  board  of  education^ 
whUe  by  act  March  4, 1840  (47  Obio  Laws.  207).  the 
city  of  Toledo  was  constituted  a  separate  school 
district,  and  by  act  1858,  •  48  (S.  &  C.  1861),  provid- 
ing  that  a  schoolhouse  lot  not  exceeding  40  acres^ 
appropriated  for  school  purposes  and  occupied  by 
a  common  school,  is  exempt  from  sale  on  execu- 
tion. The  court  concludes  that  there  is  no  means 
provided  by  law  by  which  the  board  of  education 
could  provide  a  fund  to  satisfy  a  judgment  against 
it,  and  a  board  of  education  was  m  quasi  oorpo» 
igitizedbyV  w 
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provision  is  made  for  the  payment  of  damages 
tor  personal  iDjuries.  This  fact  alone  would 
'be  decisive  of  the  question  agaiDst  appellant. 
Cones  V.  Benton  County  Comrs.  187  Ind.  404, 
•on  pages  408,  409;  CLeary  v.  Marquette  Fire 
A  W.  Comre.  79  Mich.  281,  7  L.  R.  A.  170. 
-Oersainly,  a  public  corporation  is  not  liable  to 
respond  in  damages,  in  any  instance,  for  the 
neglieeoce  of  its  oflScers  or  agents,  unless  it 
has  the  authority  to  raise  the  money  from  the 
taxpayers  lo  pay  the  same.  The  officer,  ageot, 
>or  other  person  whose  negligence  was  the 
proximate  cause  of  the  injury  may  be  liable, 
but  the  appellee  is  not.  The  decisions  in 
-other  states  fully  sustain  the  views  here  ex- 
pressed. Edgerly  v.  Concord,  62  N.  H.  8; 
'Ooddard  v.  Harpt^toell,  84  Me.  499.  80  Am.  St. 
Hep.  878,  and  note  on  pages  896-402;  DondaU 
T.  Olmsted  County,  30  Minn.  96,  44  Am.  Rep. 
185:  Howard  v.  W<n-cester,  158  Mass.  426,  12 
L.  R.  A.  160;  Downing  v.  Mason  County,  87 


Ky.  208;  2  Thomp.  Neg.  698;  HiU  t.  Bo$ion, 
122  Mass.  844,  28  Am.  Rep.  882;  Barnes  v. 
District  of  Columbia,  91  U.  S.  540,  28  L.  ed. 
440;  Wixon  v.  Newport,  18  R.  I.  454,  48  Am. 
Rep.  85;  Bamett  v.  Contra  Costa  Oimnty,  67 
Cal.  77;  Findh  v.  Toledo  Bd.  of  Edu.  80  Ohio 
St.  87,  27  Am.  Rep.  414;  Lane  v.  Woodbury 
Dia,  Tufp.  68  Iowa,  462;  Flori  ▼.  St.  Ij)uis,  69 
Mo.  841.  88  Am.  Rep.  504;  Hollenbeek  v.  Win- 
nebago County,  95  Dl.  148,  85  Am.  Rep.  151; 
Bigelow  v.  Randolph,  14  Gray,  541;  Kincaid  v. 
Hardin  County,  58  Iowa,  480.  86  Am.  Rep. 
286;  Ford  v.  Kendall  Borough  School  Disi.  121 
Pa.  543,  1  L.  R.  A.  607;  Templeton  ▼.  Linn 
County,  22  Or.  818,  15  L.  R.  A.  780,  acd  casea 
cited;  Bailey  v.  Lawrence  County,  5  8.  D.  898;  1 
Beach,  Pab.  Corp.  §§  734, 739,  note  1;  15  Am. 
&  Eng.  Enc.  Law,  p.  1143,  and  authorities 
cited  in  note  1;  1  Shearm.  &  Redf.  Keg-  §  267. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 


tion  and  was  not  liable,  and  such  oorporations  were 
-only  liable  for  damasres  resultiafr  from  their  neflrll« 
trence  when  made  so  by  express  lefftolatlon.  Finch 
▼.  Toledo  Bd.  of  Edu.  80  Ohio  St.  87, 27  Am.  Rep.  414. 

A  scbool  district  was  not  liable  where  a  child 
was  injured  by  a  lire  which  the  Janitor  started  by 
throwing  a  pan  of  petroleum  oil  into  the  stove, 
although  it  was  shown  that  the  board  of  directors 
liad  been  twice  notified  of  this  metb<v)  of  kindling' 
tire  and  warned  of  the  danger  of  permitting  its 
continuance,  and  that  while  the  matter  seems  to 
haye  been  discussed  by  that  body,  no  further  at- 
tention was  paid  to  it.  The  ground  of  the  decision 
Is  that  a  school  district  which  is  a  quasi  corporation 
tias  no  fund  out  of  which  the  directors  can  pay 
damages  resulting  from  their  own  misconduct  or 
or  that  of  their  offloers.  The  court  said  it  was  true 
that  other  quasi  corporations  were  held  liable  for 
negligence,  but  that  this  was  because  of  precedent, 
•and  not  on  account  of  reason,  and  that  the  doctrine 
■of  re^rpondtat  superior  applied  to  townships,  t)0> 
roughs,  and  cities  so  far  as  streets  and  roads  were 
•concerned,  but  did  not  apply  to  scbool  districts. 
■Ford  V.  Kendall  Borough  School  Dist.  121  Pa.  548, 
&  L.  K.  A.  e07. 

And  where  one  of  the  scholars  was  injured  by 
reason  of  an  iron  column  falling  while  repairs  were 
being  made  in  the  schoolhouse,  under  a  contract 
providing  that  the  work  should  not  be  begun  until 
•after  the  school  closed,  and  that  the  work  should 
'be  under  the  supervision  of  a  superintendent  who 
was  selected  by  the  district,  it  was  held  that  the 
■district  was  not  liable  although  such  superintend- 
•ont  and  two  of  the  members  of  the  school  board 
had  knowledge  that  the  work  was  prematurely 
^aun  and  did  not  interfere,  but  the  superintend, 
'ent  had  no  power  to  alter  the  time  when  the  work 
was  to  be  performed.  The  exemption  was  on  the 
ground  that  It  was  a  quasi  corporation,  and  that 
■the  cause  of  action  arose  from  the  negligence  of 
public  officers  with  limited  powers.  Erie  School 
Dlst.  V.  Puess,  06  Pa.  000. 

But  a  municipal  corporation  was  liable  to  the 
•owner  of  property  adjoining  a  school  for  damages 
<»u8ed  to  his  property  from  a  dcfeotively  con- 
structed cesspool  maintained  upon  the  city  prop- 
erty used  for  public  school  purposes.  Biiegel  t. 
Philadelphia.  136  Pa.  461. 

In  Brlegel  ▼.  Philadelphia.  185  Pa.  461.  the  case  of 
Ford  V.  KendaU  Borough  Sohool  DisU  121  Pa.  648, 
«7L.  R.A, 


1 L.  R.  A.  007,  was  distinguished  on  the  ground  that 
in  the  earlier  case  the  suit  was  for  negligence  of  a 
janitor  and  was  against  a  quasi  corporation,  with 
no  money  except  a  school  fund  which  could  not  be 
used  to  pay  the  damages  claimed.  In  the  present 
case  the  action  was  against  a  city  and  was  for  a 
nuisance  arising  from  the  misuse  of  its  land,  which 
Is  a  matter  for  which  cities  have  been  usually  held 
Uable. 

The  Toronto  public  school  board  was  not  liable 
for  damages,  where  the  superintendent  of  a  coal 
company,  on  the  day  prior  to  that  contracted  for 
the  delivery  of  coal,  went  to  the  schoolhouse  to 
examine  the  coal  bins,  and  was  severely  hurt  by 
falling  into  a  furnace  pit  in  the  cellar.  The  janitor 
of  the  school  was  then  sick,  but  a  friend  of  his  vol- 
unteered to  show  the  coal  man  the  bins.  It  was 
said  that  If  when  engaged  in  the  delivery  under  the 
contract  an  injury  had  resulted,  it  would  have  con- 
stituted actIonat)l<|  negligence,  but  that  on  this 
date  the  plaintiff  had  no  right  on  the  premises. 
Rogers  v.  Toronto  Public  Sohool  Board,  28  Ont. 
App.  Rep.  607. 

In  Bassett  v.' Fish.  12  Hun.  200,  where  a  recovery 
was  allowed  against  the  members  of  a  board  of 
education  Individually,  for  injuries  caused  to  a 
teacher  from  a  defective  floor,  it  was  said  **that  it 
is  not  neceieary  to  discuss  the  question  whether 
this  action  might  have  been  maintained  against 
the  board  of.  education  of  the  Union  Free  School 
of  Gowanda  as  a  quasi-corporation.  Inasmuch  as 
the  duty  of  keeping  this  structure  in  repair  is  ex- 
pressly imposed  upon  the  trustees  and  according  to 
the  authorities  above  referred  to  they  are  individ- 
ually liable  for  the  noncUscharge  of  such  duty.** 

But  in  Bassett  v.  Fish,  75  N.  T.  803.  the  judgment 
in  this  case  was  reversed  holding  that  under  N.  Y. 
Laws  1864,  chap.  666,  title  8,  authorizing  the  forma- 
tion of  union  free-school  districts,  the  board  of 
education  was  a  body  corporate  and  the  members 
of  the  board  were  not  individually  liable,  and  it 
was  said  that  the  neglect  was  that  of  the  corporate 
body  and  not  of  the  members,  and  the  action,  if 
any,  should  be  against  the  corporation  named  as  a 
school  district.  But  the  court  refused  to  allow  an 
amendment  to  be  made  striking  out  the  names  of 
the  defendants  and  Inserting  that  of  the  corpora- 
tion, suggesting  that  tbe  motion  should  be  made  lo 
the  supreme  oourti  L  T. 
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TRUSTEES    OP   AMHERST    COLLEGE 

ei   al,  BetpU,, 

f>. 

ThomaB   G.    RITCH,    et  al,  Exrs.  etc.,  of 

Daniel  B.  Payer  weather  et  oL,  AppU, 

(151N.Y.28S.) 

1.  A  decision  of  the  trial  eovirt  statinff 
eoneisely  the  groiuk^M  upon  which  the 
ieeaes  have  been  decided  aod  direcUnff 
Judfrment  to  be  entered  thereon  as  provided  by 
Code  Civ.  Proo.  •  1022,  without  statinff  separately 
the  facts  found  and  the  oondutlons  of  law,  has 
the  same  effect  as  a  general  verdict  rendered  by 
a  Jary,  and  the  same  presumpttoos  arise  In  its 
support. 

IB.  AUthe  Ikete  warranted  by  the  evi* 
denee  and  necessarj  to  support  a  do- 
eision  rendered  by  the  trial  court  without  stat- 
inflT  separately  the  facts  found  and  the  conclu- 
sions of  law,  are  presumed,  on  appeal  to  the 
court  of  appeals  from  a  Judgrmenc  of  affirmance 
by  the  ffeneral  term,  to  have  been  found  by  the 
trial  court,  and  the  court  of  appeals  is  concluded 
thereby. 

3.  Failnre  by  residuary  lei^tees  to  ex- 
press their  opinion  that  the  bequest 
to  them  was  subject  to  a  trust  in  f  a  vur  of 
public  institutions  which  would  make  the  gifts  to 
such  purposes  exceed  the  proportion  of  the  estate 
permitted  by  statute,  and  therefore  void  as 
airalnst  the  widow,  is  not  such  fraud  as  will  ren- 
der void  releases  by  her  of  the  right  to  contest 
the  bequest  given  in  compromise  of  litigation 
for  that  purpose  in  which  all  the  facts  have  been 
brought  out. 

4.  The  active  co-operation  by  a  leiratee 
in  the  maUn^  of  a  legacy  absolute  in 
terms,  or  his  silent  acquiescence  therein  with 
knowledge  that  the  testator  expects  he  will  apply 
the  legacy  to  a  purpose  Indicated  by  him,  has  the 
same  effc^ct  as  an  express  promise  for  the  pur- 
pose of  creating  a  ca^ret  trust  for  the  disposi- 
tion of  the  property  in  accordance  with  the 
testator's  wishes. 

6.  Neither  the  statute  o'  wiUs  nor  the 
statute  ot  frauds  is  violatad  by  the  en- 
forcement of  a  secret  trust  against  a  legatee, 
since  the  trust  does  not  act  upon  the  will  but 
upon  the  gift  after  it  has  reached  the  possession 
of  the  legatee. 

«  An  enforceable  secret  trust  is  cre- 
ated where  a  testator  cancels  a  clause  in  his  will 
which  made  the  desired  provision  and  by  codicil 
bequeaths  the  property  to  individuals,  and  at  the 
same  time  prepares  a  memorandum  to  the  effect 
that  the  change  Is  made  that  the  intention  ex- 
pressed in  the  will  may  be  carried  into  effect,  aod 
requesting  the  legatees  to  take  steps  to  protect 
the  estate  asrainst  the  contingency  of  their  death 
before  distribution  of  the  property,  and  the  ex- 
ecution of  subsequent  codicils  and  memoranda 
all  showing  the  same  intent. 

7.  A  leiratee  by  accepting  a  legacy  ab- 
solute in  form  ratifies  a  promise  made  by  his 
colegatees  in  behalf  of  themselves  and  him-to 
devote  the  property  to  purposes  indicated  by  the 
testator,  although  the  legacy  was  to  them  as  ten- 
ants in  common  and  not  as  Joint  tenants. 


NoTS.  -  As  to  secret  trust  in  case  of  wills,  see  note 
to  Oore  ▼.  Chirke  (&  C.)  SO  L.  K.  A.  465. 
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8.  A  trust  Ibr  the  benefit  of  institutions 
named  in  the  will*  which  Is  created  by  a 
oodicil  and  memorandum  accompanying  it. 
Is  not  rendered  Invalid  or  Indefinite  by  a  sub- 
sequent memorandum  in  which  the  legator 
**reoommends,**  ''suggests,**  and  expresses  a 
**wish**  for  oertaln  modifications  of  the  trust, 
whether  the  modification  Is  enforceable  or  not^ 

9.  A  change  of  intention  by  a  testator 
as  to  the  beneficiaries  ot  a  secret  trust 

created  by  his  will  should  appear  with  the 
utmost  clearness  In  order  to  destroy  the  legal 
effect  of  writings  defining  his  Intention  signed 
by  him  and  filed  for  preservation. 

10.  The  court  is  not  bound  by  the  testis 
mony  of  one  of  the  legatees  in  a  residu- 
ary  legacy  as  to  instructions  given  him  by  the 
testator  respecting  the  disposition  of  the  prop- 
erty the  effect  of  which  would  be  to  render  in- 
definite a  secret  trust  arising  by  virtue  of  the 
testator*s  reliance  upon  the  promise  of  the  lega- 
tees to  distribute  the  property  among  certain 
Insiitutioiis  although  be  has  no  mercenary  In- 
terest, where  the  legatees  have  attempted  to 
diyert  the  property  from  such  Institutions  to 
others  selected  by  themselves,  and  the  conduct  of 
the  witness  has  not  been  entirely  frank  and 
candid. 

11.  A  secret  trust  raised  by  law  be- 
cause of  the  testator's  reliance  on  the 
promise  of  the  legatees  in  an  absolute 
legacy  to  distribute  the  property  among  certain 
literary  and  benevolent  institutions  which  is  a 
manifest  evasion  of  a  statute  limiting  the  pro- 
portion of  the  estate  which  may  be  given  to 
such  institutions  is  within  the  prohibition  of  the 
statute,  and  the  trust  cannot  be  enforced  until 
the  rights  derived  from  the  statute  have  been 
lawfully  extinguished. 

18.  Only  the  persons  named  in  the  act 
and  those  benefited  through  them  can 
invoke  the  protection  of  the  act  of  1880,  provid- 
ing that  no  person  having  a  husband,  wife,  child, 
or  parent  shall  devise  or  bequeath  to  any  benev- 
olent, charitable,  literary,  scientific,  religious,  or 
missionary  society,  association,  or  corporation.  In 
trust  or  otherwise,  more  than  one  half  of  the 
estate  after  the  payment  of  debts,  and  that  such 
devise  or  bequest  shall  be  valid  to  the  extent  of 
one  half  and  no  more:  and  such  persons  may 
walte  their  rights  thereunder,  as  the  statute  is 
not  a  mortmain  act. 

18*  Reviewing  courts  hawe  power  on 
appeal  to  so  amend  the  pleadings  as  to  con- 
form them  to  the  proofs  in  order  to  affirm  a 
judgment,  but  have  no  such  power  for  the  pur- 
pose of  reversing  a  judgment. 

14.  Instruments  executed  by  persons 
entitled  to  set  aside  a  secret  trust  cre- 
ated by  a  testator  in  favor  of  educational  Institu- 
tions as  a  settlement  of  pending  litigation.  In 
which  they  undertake  to  release  their  claims  and 
to  abstain  from  suits  to  construe  or  set  aside  the 
will,  and  actually  remise,  release,  and  discharge 
the  trustees  and  their  grantees  from  all  claims 
and  demands  whatsoever  which  the  persons  ex- 
ecuting the  papers  have  against  them,  will  leave 
the  propierty  in  the  hands  of  the  trustees  subject 
to  the  trust,  and  will  not  transfer  it  to  them  to 
dispose  of  as  they  desire. 

16.  The  execution  of  an  elfectiTe  re- 
lease* although  containing  an  agree- 
ment to  execute  a  general  release  la 
the  future,  will  terminate  the  rights  of  the  n^ 
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lessor  and  prevent  him  ae  afftiost  third  persona 
whose  rlffhts  have  intervened  from  Inserting  in 
the  subsequent  paper  words  ohanging  the  effect 
of  the  instrument. 

16.  The  pnrelUMe  by  tnutees  h&IOin^ 
the  legml  titla  under  »  beqaest  siibjeet 
to  a  secret  trust  in  favor  of  colleires  wbioh. 
oannot  he  enforoed  beoause  the  amount  exceeds 
the  limit  which  the  statute  permits  to  be  be- 
queathed  away  from  heirs  and  next  of  kin  of  tbe 
riff  hts  of  the  latter  will  Inare  to  the  benefit  of  the 
cestuU  que  trwUnt, 

I7«  The  beneflciariee  In  a  secret  trust 
created  by  a  testator  are  not  estopped 
to  assert  the  trust  against  the  trustees  and  their 
donees  by  consenting  to  the  postponement  of 
the  payment  of  specific  legacies  given  them  by  the 
will  to  the  payment  of  an  amount  which  the 
trustees  have  agreed  to  pay  the  widow  and  next 
of  kin  for  a  release  of  their  statutory  rights  to 
contest  the  validity  of  the  trust,  although  they 
have  knowledge  of  an  attempt  to  donate  the 
trust  fund  to  strangers  where  the  circumstances 
indicate  that  they  intended  to  consent  to  the  pay- 
ment alone,  and  not  to  the  settlement  as  such. 

18.  An  estoppel  to  assert  a  secret  tmst 
against  a  residnary  lei^tee  cannot  be 
based  on  acts  of  the  beneficlarios  inducing  them 
in  their  capacity  as  executors  not  to  exercise  their 
discretionary  power  to  withhold  the  specific 
legacies  given  them  by  the  will  in  case  their  con- 
dition and  circumstances  shall  be  so  changed  as  to 
render  it  inexpedient  to  pay  over  the  moneys  be- 
queathed to  them,  as  such  power  cannot  be  exer- 
cised arbitrarily. 

19.  An  <irder  of  the  sorrog^ate  in  pro- 
ceeding^ under  the  New  Tork  collat- 
eral inheritance  act*  to  tbe  elfect  that  the 
testator  bequeathed  a  specified  amount  to  each 
of  the  residuary  legatees  named  in  the  will,  made 
upon  tbe  report  of  an  appraiser  that  he  was  not 
satisfied  that  the  residuary  property  was  charged 
with  a  secret  trust  in  favor  of  certain  colleges*— 
is  not,  except  for  tbe  purposes  of  the  tax,  ret 
judicata  as  to  the  nonexistence  of  such  a  trust 
which  Is  claimed  to  have  arisen  by  virtue  of  acts 
deltoft  the  will. 

(Andrews^  Oh,  J.,  tfitsentij 
(January  19,  1807.) 

APPEAL  hy  defendants  from  a  Judgment 
of  the  Gkneral  Term  of  the  Supreme  Court, 
First  Department,  afflrmlng  a  judgment  of  a 
Special  Term  for  New  York  County  in  favor 
01  plaintiffs  in  an  action  brought  to  enforce  an 
alleged  bequest  in  favor  of  plaintiffs  in  the  will 
of  Danial  B.  Fayerweather,  deceased.  Af- 
firtMd, 

Statement  by  Vann*  J.: 

Daniel  B.  Fayerweather,  an  old  resident  of 
the  city  of  New  York,  died  on  the  15th  of  No- 
vember, 1890,  leaving  a  will,  four  codicils,  an 
estate  of  several  millions,  consisting  chiefly  of 
personal  property,  and  debts  amounting  to  less 
than  $10,000.  He  left  neither  child  nor  de- 
scendant, but  a  widow  and  three  nieces,  bis 
only  heirs  at  law  and  next  of  kin,  aurvived 
him.  By  the  first  and  second  articles  of  his 
wiU,  which  is  dated  October  6,  1384,  he  re- 
voked all  prior  wills  by  him  made  and  pro- 
vided for  the  payment  of  his  debts,  funeral 
expenses,  and  the  costs  and  charges  attending 
the  administration  of  his  estate.  By  the  third 
article  he  bequeathed  to  bis  wife  the  sum  of 
$10,000,  and  by  tbe  fourth  he  devised  to  her 
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his  dwelling  house  and  the  furniture  therein, 
bis  stable,  horses,  carriages,  and  the  like.    By 
tbe  fifth  article  he  gave  his  wife  an  annuity  of 
$15,000  during  her  life,  and  directed  that  tbe 
provisions  in  his  will  for  her  benefit  should  b& 
in  lieu  of  dower  or  other  interest  in  bis  estate. 
By  the  sixth  article  be  gave  to  Anna  Amelia 
Joyce  an  annuity  of  $1,000  during  her  life,  or 
so  long  as  she  should  remain  unmarried:  and 
by  the  seventh  be  gave  to  Lucy  J.  Beardsley 
$100,000,  to  Mary  W.  Achter  and  £mma  S. 
Drury  $10,000  each,  and  to  Charles  HennesMy.. 
a  porter  in  his  storg,  $1,000.   Tbe  eighth,  ninth, 
and  tenth  articles  are  as  follows:    "Eighth. 
After  the  payment  of  the  legacies  and  bequests- 
hereinbefore  made,  I  give  and  bequeath  lo  the 
Presbyterian  Hospitid,  located  in  tbe  city  of 
New  York,  the  sum  of  $85,000;  to  St  Luke's^ 
Hospital,  in  said  city.  $25,000;  lo  the  Manhat- 
tan Eye  and  Ear  Infirmary,  in  said  city,  $25,- 
000;  to  the  Women's  Hospital,  in  said  city, 
$10,000;  to  Mount  Sinai  Hospital,  in  said  city. 
$10,000.    Ninth.  Subject  to  the  conditions  and 
limitations  in  this  paragraph  hereinafter  con- 
tained, I  give  and  beoueath  to  Bowdoin  Col- 
lege, at  Brunswick,  Maine,  the  sum  of  $100,- 
000;  to  Dartmouth  Collese.  at  Hanover,  New^ 
Hampshire,  the  sum  of  $100,000;  to  Williams* 
College,  at  Williamstown,  Massachusetts,  the* 
sum  of  $100,000;  to  Amherst  College,  at  Am- 
herst, Massachusetts,  the  sum  of  $100,000;  to^ 
Wesleyan  University,  at  Middletown,  Connec- 
ticut,   $100,000:   to   Tale   College,    at  New- 
Haven,  Connecticut,  $800,000,  of  which  $100.- 
000  shall  be  used  for  the  purposes  of  the  Shef- 
field Scientific  School,  connected  with  said  col- 
lege; to  Columbia  College,  in  the  city  of  New 
York,  $200,000:  to  Union  Theological  Semi- 
nary,  in  the  city  of  New  York,  the  sum  of 
$50,000  as  a  special  fund,  to  be  used  for  tbe- 
endowment'of  what  are  known  as  ouletships, 
such  use,  however,  being  subject  to  the  dis> 
cretion  of  tbe  board  of  directors  of  such  insti- 
tution.   I  also  sive  and  bequeath  unto  Ham> 
llton  College,  at  Clinton.  New  York,  $100,000;. 
to  the  University  of  Rochester,  at  Rochester, 
New  York,  $100,000;  to  Cornell  University, 
at  Ithaca,  New  York,  $200,000;  to  Lafayette- 
College,  at   Easton,  Pennsylvania,    $50,000; 
to  Lincoln  University,  at  Lower  Oxfora,  Penn- 
sylvania, $100,000;  to  the   Universitv  of  Vir- 
^nia,  at  Charlotteville,  Virginia,  $100,000;  to» 
Hampton  University,  at  Hampton,  Virginia, 
$100,000;   to  Maryville    College,    Maryville, 
Tennessee,  $100,000;  to  Marietta  College,  at 
Marietta,  Ohio,  $50,000:  to  Adelbert  College, 
at  Cleveland,  Ohio,  $50,000:  to  Wabash  Col- 
lege,  at  Crawfordsville,  Indiana,  $50,000;  to- 
Park  College,  at  Parkville,  Missouri,  $50,000. 
In  case  the  condition  and  circumstances  of  any 
of  the  institutions  named  in  this  paragraph  or 
my  will  shall  be  so  changed  that,  in  tne  judg- 
ment of  mv  executors,  it  is  not  expedient  to- 
pay  over  all  or  any  of  said  moneys  to  such  in- 
stitutions, I  authorize  and  empower  my  execu- 
tors in  the  exercise  of  their  discretion,  to  with- 
hold or  reduce  the  amounts  herein  directed  to 
be  given.    If  mv  estate  shall  not  be  sufSdent 
to  pay  in  full  all  the  legacies  and  bequests  in 
this,  my  will,  contained,  tbe  legacies  and  be- 
quests provided  for  prior  to  this  paragraph  of 
my  will  shall  be  first  paid  in  full,  and  the  be- 
quests in  this  paragraph  contained  shall  be  paid 
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pro  rata.  Tenth.  All  tho  rest,  residue,  and  re- 
mainder of  my  estate,  real  and  personal,  of 
which  I  shall  die  possessed,  I  give,  devise,  and 
bequeath  unto  my  executors,  to  have  and  to 
hold  the  same,  in  trust  nevertheless,  to  sell  and 
convert  into  cash,  and  divide  the  same  equally 
among  the  several  corporations  mentioned  in 
the  n&th  paragraph  of  this,  my  will,  share  and 
share  alike."  By  the  eleventh  and  last  article 
he  appointed  Justus  L.  Bulkley  and  Thomas 
G.  Ritch  executors  of  his  will  and  trustees  of 
bis  estate,  with  authority  to  sell  and  convey, 
and  to  do  any  and  all  acts  in  their  discretion 
expedient  or  necessary  to  the  full  execution  of 
the  provisions  of  his  will. 

Anna  Amelia  Joyce,  who  Is  named  in  the 
sixth  article,  was^a  sister  of  Mrs.  Fayer- 
weatbar,  and  lived  in  the  family  of  the  testa- 
tor, for  whom  she  occasionally  acted  as  an 
amanuensis.  She  subsequently  married,  and 
is  now  Mrs.  John  B.  Reynolds.  Lucy  J. 
Beardsley,  Mary  W.  Achter,  and  Emma  8. 
Dniry,  mentioned  in  the  seventh  article,  are 
the  heirs  at  law  and  next  of  kin  of  the  tes- 
tator. Mrs.  Dniry,  having  obtained  a  di- 
▼oroe,  resumed  her  maiden  name,  and  is 
DOW  known  as  Emma  S.  Fayerweather.  The 
property  given  to  the  widow  by  the  fourth 
clause  of  the  will  was  worth  about  $100,000. 
In  early  life  Mr.  Faverweather  spent  some 
time  in  the  neishborhood  of  the  University 
of  Virginia,  ana  his  experience  and  associa- 
tions at  that  time  awakened  an  interest  in 
college  education.  His  instructions  to  Mr. 
Thomas  G.  Ritch,  his  legal  adviser,  who 
drew  this  will,  were  that  he  wished  to  dispose 
of  his  property  in  the  same  general  way  as  in 
previous  wills  made  by  him.  In  1875  he  ex- 
ecuted a  will,  the  contents  of  which  were  not 
disclosed  by  the  evidence,  except  that  it 
showed  an  interest  in  educational  institutions. 
This  interest  appeared  more  plainly  in  a  will 
made  in  1880,  by  which  he  gave  $1,800,000  to 
fourteen  colleges,  including  twelve  of  those 
named  in  the  ninth  article  of  the  will  that  Is 
now  the  subject  of  cont  ro  versy.  The  residuary 
clause  of  tho  will  of  1880  was  substantially 
like  the  tenth  article  of  his  last  will,  made  in 
1884,  except  that  the  beneficiaries  were  the 
same  fourteen  colleges  to  which  he  had  given 
specific  legacies  to  the  amount  of  $1,600,000,  as 
aforesaid. 

On  the  same  day  that  the  will  in  question 
was  executed,  the  testator  signed  a  paper  of 
even  date,  the  body  of  which  is  as  follows: 
"This  certifies  that  I  have  executed  my  will  of 
this  date,  having  been  advised  by  my  counsel 
of  the  provisions  and  restrictions  of  the  law  of 
this  state  relative  to  benevolent  corporations. 
I  trust  my  heirs  will  permit  the  provisions  of 
this,  my  will,  to  be  carried  into  effect" 

Both  the  will  and  this  paper  were  prepared 
under  the  direction  of  Mr.  Ritch,  and  were 
given  to  him  for  safe-keeping  as  soon  as  they 
were  executed.  The  only  statutes  of  this  state 
imposing  restrictions  upon  the  disposition  of 
property  that  are  applicable  to  this  will  are 
chapter  819  of  the  Laws  of  1848,  as  amended, 
which  relates  to  the  amount  of  propertv  that 
benevolent  corporations  can  receive  by  devise, 
and  chapter  300  of  the  Laws  of  1880,  which 
forbids  a  testator,  having  a  wife,  child,  or 
parent,  to  give  more  than  one  half  of  his  estate 
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to  charitable,  benevolent,  or  literary  institu- 
tions. The  bequests  to  the  five  hospitals  named 
in  the  eighth  clause  amount  to  $95,000,  while 
those  to  the  twenty  colleges  named  in  the  ninth 
clause  amount  to  $2,100,000,  so  that,  under  the 
operation  of  the  statute  last  named,  the  tenth 
clause  of  the  will  was  valid  only  to  the  extent 
of  the  difference  between  $2,195,000  and  one 
half  of  the  estate  remsdning  after  the  payment 
of  debts. 

About  two  months  after  he  made  his  will, 
Mr.  Fayerweather  executed  his  first  codicil 
dated  IJecember  18,  1884,  the  disposing  part  of 
which  is  in  these  words:  "(1)  I  hereby  ratify 
and  confirm  my  said  will  in  everv  respect,  ex- 
cept so  far  as  the  same  is  modifiiea  by  this  codi- 
cil. (2)  I  hereby  revoke  the  tenth  oaragrapb 
of  my  said  will,  which  is  in  the  words  follow- 
ing: [That  paragraph  was  here  quoted  literally 
and  inclosed  by  quotation  marks.]  (8)  All  the 
rest  and  residue  of  my  estate,  ox  whatsoever 
character,  and  wheresoever  situated  the  same 
may  be,  of  which  I  shall  die  possessed,  and 
remaining  after  the  proyisions  of  the  first  nine 
paragraphs  of  my  will  have  been  duly  oom- 
pliea  with  and  csxried  into  effect,  I  give,  de- 
vise, and  bequeth  to  Justus  L.  Bulkley  and! 
Thomas  G.  Kitch,  named  In  the  eleventh  para- 
graph of  my  said  will,  to  them  and  their  heirs> 
forever."  Mr.  Ritch,  who  prepared  this  codi- 
cil, also  prepared  a  paper,  which  was  substan- 
tially copied  by  the  testator  and  signed  by  him, 
beannff  the  date  of  December  11,  1884.  and 
headea  "Private  Memorandum,**  of  which  the- 
following  is  a  copy:  "I  have  made  Messrs.. 
Bulkley  and  Ritch  mv  residuary  legatees,  in 
the  confidence  that  tnereby  my  intentions  aa 
expressed  in  my  will  shall  be  carried  into  effect,, 
and  without  hugations  on  the  part  of  any  per- 
son or  persons  interested.  In  case  of  my  death.. 
I  trust  they  will  take  such  steps,  by  will  or 
otherwise,  as  will  protect  my  estate  against  the 
contingency  of  the  death  or  either  before  my 
estate  is  settled  and  distributed."  This  paper 
was  placed  in  an  envelope,  which  was  indorsed,. 
'^Messrs.  J.  L.  Bulkley  and  T.  G.  Ritch,  to  be 
Opened  in  Case  of  My  Death,"  and  was  handed 
by  Mr.  Fayerweather,  together  with  the  codi- 
GU,  to  Mr.  Ritch  for  safekeeping. 

Several  years  passed,  when,  on  the  7th  of 
January,  1888,  Mr.  Fayerweather  executed  a 
second  codicil  to  his  will,  by  which,  after 
making  some  bequests  to  persons  employed  by 
his  firm,  he  provided  as  follows:  "Second,  I 
hereby  nominate  and  appoint  my  friend, 
Henry  B.  Yaughan,  of  Elizabeth,  New  Jersey, 
an  executor  of  my  will  and  trustee  of  my 
estate,  in  addition  to  Justus  L.  Bulkley  and 
Thomas  G.  Ritch,  named  as  executors  and 
trustees  in  my  said  will,  and  I  give  to  said 
Yaughan  the  same  powers  and  authority  iik 
every  respect  as  are  conferred  on  said  Bulkley 
and  Ritch  in  and  by  the  eleventh  paragraph  of 
my  will.  I  order  and  direct  that  no  bonds  or 
otner  security  of  any  kind  be  required  to  begiven 
by  him  as  executor  or  trustee.  Third.  In  all 
respects,  except  as  herein  modified,  I  ratify 
and  confirm  my  said  will,  and  the  first  codicil 
thereto." 

Fourteen  months  later,  and  on  March  19, 

1884,  he  executed  a  third  codicil,  whereby  he 

increased  the  amount  of  the  legacies  previously 

given  to  Anna  Amelia  Joyce,  Sfjsry  W^A^ter, 
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and  Emma  S.  Driiry,  provided  for  the  purchase 
of  a  buriitl  lot  and  the  erection  of  a  moDument, 
and  made  bequeeta  to  a  Dumber  of  persons  in 
his  employment.  There  were  several  inter- 
▼iewa  between  the  testator  and  his  said  counsel 
a  short  time  before  the  execution  of  the  third 
codicil,  during  which  the  private  memorandum 
dated  December  11,  1884,  was  produced  by 
Mr.  Kitch,  and  placed  before  Mr.  Fayerweather. 
In  the  course  of  these  interviews  another  paper 
was  signed  by  Mr.  Fayerweaiher,  and  left  with 
Mr.  Ritch,  dated  March  23.  1889,  of  which  the 
following  is  a  copy:  "Private  Memorandum. 
Having  made  inquiries  wit>«  *egard  to  Hamp- 
ton and  Lincoln  Universities,  it  is  my  judg- 
ment that  the  bequests  to  them  should  be  with- 
held. I  think  the  bequest  to  Cornell  University 
should  not  exceed  $100,000.  If  the  North- 
western University,  at  Evan&ton,  Illinois,  is  in 
a  prosperous  condition,  I  should  recommend 
that  $100,000  be  given  to  it.  If  the  following 
persons  are  in  my  employ  at  the  time  of  my 
death,  I  suggest  that  they  receive  the  following 
sums:  Rogers  and  Clark..  $500  each;  Qould, 
Campbell,  and  Stone,  $800  each,  and  Carpen- 
ter, $250;  also,  James,  who  now  opens  and 
closes  the  store,  $100;  John  Dixon,  $200.  I 
also  wish  that  $1,000  be  given  to  Miss  Joyce 
immediately  after  my  decease,  in  addition  to 
the  provision  made  for  her  by  my  will."  Mr. 
Ritch  testified  that,  when  this  paper  was  signed, 
several  suggestions  were  made  to  him  by  Mr. 
Fayerweather  in  relation  to  various  colleges 
named  in  the  ninth  article  of  his  will,  and, 
speaking  "generally,  with  regard  to  institu- 
tions," he  said  to  Mr.  Ritch,  in  substance,  that 
he  and  Mr.  Bulkley  must  use  their  best  Judg- 
ment in  regard  to  what  came  into  their  hands. 
About  a  year  and  a  half  later,  and  after  Mr. 
Fayerweather's  health  had  begun  to  fail,  he 
wrote  a  note  to  Mr.  Ritch,  daU^  November  8, 
1890,  requesting  him  to  brine  him  "the  balance 
of  the  copy  of"  his  "will."  doubtless  referring 
to  the  second  and  third  codicils,  and  Mr.  Ritch 
did  so  about  four  days  later.  November  10, 
1890.  Mr.  Vaugban,  who  had  been  ap|)ointed 
by  the  second  codicil  as  one  of  the  executors 
and  trustees,  but  who  was  not  then  a  legatee 
or  devisee,  had  an  interview  with  Mr.  Fayer- 
weather, who  produced  a  copy  of  the  will  and 
three  codicils,  which  Mr.  Vaugban  read  aloud 
to  him  at  his  request.  Uotil  then  Mr.  Vaugban 
did  not  know  that  the  residuary  estate  had 
been  given  to  Messrs.  Bulkley  and  Ritch,  and 
he  did  not  even  then  learn  of  the  three  memo- 
randa above  referred  to.  He  knew  that  Mr. 
Fayerweather  wanted  his  residuary  estate  to 
go  to  institutions,  and,  in  view  of  the  absolute 
nature  of  the  residuary  gift,  be  entertained 
some  misgivings  as  to  what  might  become  of 
it.  He  asked  an  explanation  from  Mr.  Fayer- 
weather, who  said  that  he  believed  his  wishes 
would  be  carried  out.  As  a  result  of  the  con- 
versation Mr.  Vaughan  went  to  his  lawyer, 
Mr.  Prescott  Hall  Butler,  who  prepared  an- 
other codicil,  revoking  the  devise  and  bequest 
of  the  residuary  estate  made  to  Messrs.  Bulkley 
and  Ritch,  individually,  by  the  first  codicil, 
and  restoring  the  tenth  article  of  the  will.  On 
the  same  day  Mr.  Vaugban  read  the  draft  of 
this  codicil  to  Mr.  Fayerweather,  who  approved 
it,  and  the  next  day  executed  it,  and  placed  it 
in  the  hands  of  Mr.  Vaugban  for  safe-keeping. 
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Mr.  Ritch  knew  nothing  about  this.  Oft  the 
18th  of  November,  1890,  Mr.  Vaughan  had 
another  interview  with  Mr.  Fayerweather, 
during  which  two  letters  were  signed  by  tlia 
latter,  and  given  to  the  former,  to  be  delivered 
to  Mr.  Ritch,  one  after  the  other,  as  if  the 
second  had  not  been  written  until  after  the  first 
had  been  answered.  In  the  first  of  these  let- 
ters, which  was  in  the  handwriting  of  Miss 
Joyce,  he  requested  Mr.  Ritch  to  deliver  to 
Mr.  Vaugban  the  original  will  and  the  first, 
second,  and  third  codicils  thereto,  stating  thai 
he  wished  to  examine  them  with  Mr.  Vaugban 
in  connection  with  the  copies  already  furnished. 
In  the  second  letter,  which  was  wntten  by  Mr. 
Vaugban,  but  signed  by  Mr.  Fayerweather. 
the  latter  said:  '*!  have  examined  my  original 
will,  and  the  first,  second,  and  third  codicik 
thereto,  handed  by  you  to  Mr.  Vaugban  at  my 
request.  By  the  tenth  article  of  my  will  I  left 
my  residuary  estate  to  my  executors  in  trust, 
to  be  equally  devided  amon?  certain  corpora- 
tions and  institutions.  By  Uie  first  codicil  it 
seems  that  I  revoked  this  tenth  article  of  my 
will,  and  then  made  the  following  disposition 
of  my  residuary  estate," — quoting  in  full  the 
devise  made  by  the  third  paragraph  of  the  first 
codicil  to  Messrs.  Bulkley  and  Ritch.  'Tleaae 
advise  me  at  once,  in  writing,  what  is  the  legal 
effect  of  this  clause,  and  to  whom  and  how 
would  my  residuary  estate  go  in  case  of  my 
death,  supposing  this  first  codicil  to  remain  in 
force."  On  the  same  day  Mr.  Vaugban  de- 
livered the  first  letter  to  Mr.  Ritch,  received 
from  him  the  will  and  codicils  called  for,  and 
told  him  that  Mr.  Fayerweather  was  too  ill  to 
be  seen,  although  he  had  himself  seen  him  and 
transacted  business  with  him  that  day,  but  he 
retained  in  his  possession  the  second  letter  until 
the  next  day,  when  he  delivered  that  also. 
Mr.  Ritch  at  once  dictated  to  his  ^pewriter, 
and  read  to  Mr.  Vaugban,  a  letter  to  Mr.  Fayer- 
weather, saying:  '*The  intention  of  the  change 
in  question  was  to  enable  Mr.  Bulkley  and 
myself  to  carry  out  the  intentions  of  the  will 
as  modified  by  the  various  private  memoranda 
in  my  possesision.  Neither  Mr.  Bulkley  nor 
myself  would  have  any  moral  right  to  treat 
any  portion  of  your  estate  otherwise  than  as 
we  know  would  conform  to  your  wishes.  I 
suggest  that  I  call  on  you  with  these,  and,  if 
still  approved  by  you,  that  thej  be  left  in  a  sealed 
package  with  Miss  Joyce,  or  anyone  named 
by  you.  The  legal  effect  of  the  clause  in  ques- 
tion is  to  vest  the  title  to  the  residuary  estate 
in  Messrs.  Bulkley  and  myself;  but,  as  I  have 
said,  neither  Mr.  Bulkley  nor  I  would  wish  to 
derive  any  personal  benefit  under  this  codicil." 
Mr.  Vaugban  thereupon  asked  what  those 
private  memoranda  were,  and  Mr.  Ritch  had 
copies  prepared,  and  handed  them  to  him,  and 
he  took  them  away  with  the  letter.  On  the 
same  day  Mr.  Ritch,  who,  during  all  this 
time,  knew  nothing  of  the  Butler  codicil,  wrote 
a  letter  to  Miss  Joyce,  in  which  he  stated: 
"I  have  bad  two  long  talks  with  Mr.  Vaugban 
today  and  yesterday,  and  I  fear  Mr.  Fayer- 
weather is  worrying  over  his  business  mat- 
ters. Mr.  Vaughan  says  that  Mr.  F.  is 
too  ill  to  be  seen,  and  so  I  would  be  glad 
to  have  you  say  to  him,  if  you  think  it  well, 
that  I  will  execute  any  paper,  or  say  any- 
thing in  your  preaenee,  or  ip-4hat  of  Any- 
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one  elM,  that  will  enable  him  to  feel  that 
his  wishes  will  be  carried  out  to  the  letter.  It 
would  be  a  misfortune,  indeed,  to  me,  to  lose 
his  confidence,  after  so  many  years,  through 
any  misunderstanding  now.  The  will  and 
codicils  provide  carefully  for  the  institutions 
in  which  he  was  interested,  and  for  the  relatiyes 
and  friends  to  whom  be  was  attached,  and  I 
know  that,  at  the  time  the  papers  were  drawn, 
reaaons  for  each  paragraph  were  considered 
and  approved  by  him,  the  object  being  to  pre- 
vent any  contests.  I  write  thus  freely  to  you, 
because  you  have  known  of  Mr.  Fayerweather's 
affairs,  and  I  believe  that  you.  as  well  as  he, 
believe  that  I  have  only  tried  to  do  my  duty. 
If  at  any  time  you  or  Mr.  F.  would  like  to  set 
me,  I  will  call."  This  letter  was  received  by 
Miss  Jovre  early  in  the  evening  of  the  same 
day,  and  immediately  after  reading  it  herself 
she  read  it  to  Mr.  Fayerweather,  who  requested 
her  to  hand  it  to  Mr.  Yaughan,  and  she  did  so 
the  next  morning.  At  tbe  same  time  sbe  read 
to  him  a  letter,  written  to  her  that  day  by  Mr. 
Yaughan,  which,  omitting  date,  address,  and 
sigQutare.  is  as  follows:  *'  Will  you  please  ex- 
plain to  Mr.  Fayerweather  that  I  obtained  the 
papers  from  Mr.  Ritch.  At  first  Mr.  Ritch 
suted  that  he  would  take  the  papers  to  Mr.  F., 
but  I  reminded  him  that  the  letter  read  to  give 
tbem  to  me,  and  he  said  he  would  do  it.  He 
grew  as  white,  however,  as  the  paper  upon 
which  I  am  writing.  I  will  deliver  the  second 
letter  to-morrow.  Thete  is,  however,  but  little 
use  of  this,  as  I  am  convinced  from  his  man- 
ner that  Mr.  Ritch  knew  exactly  what  he  was 
doing." 

On  the  next  day,  which  was  Saturday,  No- 
vember 15,  Mr.  Yaughan  called  upon  Mr. 
Fayerweather  at  about  10  o'clock  in  tbe  fore- 
noon and  remained  with  him  until  between  11 
and  12.  During  this  period  thev  conversed 
about  another  codicil,  and  Mr.  Vaugban  was 
instructed  to  h  ave  one  prepared .  Mr  .Yaughan 
testified  that  he  did  not  show  the  letter  which 
Mr.  Ritch  had  given  him  for  Mr.  Fayerweather, 
or  acquaint  him  with  its  contents,  or  even  dis- 
close Its  existence,  and  that,  instead  of  telling 
what  had  taken  place  between  himself  and  Mr. 
Ritch,  he  told  him  that  tbe  latter  was  "all 
right.'*  Although  he  had  with  him  copies  of 
tbe  private  memoranda  that  he  had  obtsined 
frm  Mr.  Ritch,  ne  did  not  so  inform  Mr.  Fay- 
erweather. He  further  testified  that  he  made 
a  memorandum  upon  the  envelope  containing 
the  private  memoranda  above  referred  to,  or 
which  the  following  is  a  copy:  "Clause  about 
Miss  Joyce.  About  the  men  being  with  him. 
More  institutions  for  benefit  Mrs.  Beardsley, 
amount  $100,000  in  bonds.  Strike  out  about 
servants  in  his  employ."  This,  according  to 
Yaughan's  statement,  was  a  record  of  the  sug- 
gestions made  by  Mr.  Fayerweather.  who  car- 
ried out  one  of  tbem  at  once,  by  writing  a  let- 
ter to  Mr.  Hyrick,  his  confidential  man  of 
business,  directing  him  to  give  $100,000  in  cer- 
tain securities  to  Mrs.  Lucy  J.  Beardsley, 
which  was  done  forth  with.  Mr.  Fayerweather, 
as  Mr.  Yaughan  says,  referred  to  his  compe- 
tency in  selecting  institutions  for  benefit,  and 
stated  that  he  was  not  very  well  fitted  for  that 
work;  that  he  had  used  his  best  endeavors, 
and  obtained  the  best  advice  that  he  could  set, 
bat  there  would  have  to  be  others  found  to  | 
tth.R.A. 


which  the  rest  of  the  money  should  be  given; 
and  that  further  selections  would  have  to  made. 
Although  Mr.  Yaushan  testified  that  this  con- 
versation and  others  of  like  character  were  bad 
during  that  forenoon,  and  that  he  then  made 
the  memorandum  on  the  back  of  the  envelope, 
he  never  disclosed  either  fact  until  the  trial  of 
this  action,  although  there  were  prior  occa- 
sions when  it  was  his  duty  to  do-so.  At  this 
time  it  was  supposed  that  Mr.  Fayerweather. 
although  far  gone  with  consumption,  would 
live  until  spring,  but  Dr.  Yedder,  the  attend- 


ing physician,  who  called  at  about  12  o'clock, 
told  Mr.  Yaughan  that  if  there  were  any  papers 
which  he  wished  Mr.  Fayerweather  to  sign, 


that  be  had  better  have  him  sign  tbem  at  once: 
that  Monday  would  not  answer,  but  '*tbey  bad 
better  be  done"  that  day.  Mr.  Yaughan  at 
once  went  to  Mr.  Ritch's  office  and  bad  an- 
other codicil  prepared,  now  known  as  the 
fourth,  and  returned  with  it  to  Mr.  Fayer- 
weather's  house  between  1  and  2  o'clock  in  tbe 
afternoon,  when  it  was  executed.  Omittin|[ 
the  formal  parts,  it  is  as  follows:  First.  In  afl 
respects,  except  as  hereinafter  modified,  1  rat- 
ify and  confirm  my  said  will  and  the  codicils 
thereto.  Second.  I  hereby  confirm  the  revo- 
cation of  the  tenth  paragraph  of  my  said  will. 
Third.  I  hereby  amend  and  chanee  tbe  third 
paragraph  of  the  codicil,  dated  and  made  De- 
cember 18,  1884,  so  as  to  read  as  follows:  'AU 
the  rest  and  residue  of  my  estate,  of  whatso- 
ever character,  and  wheresoever  situated  tbe 
same  may  be,  of  which  1  shall  die  possessed, 
and  remaining  after  all  the  specific  legacies  in 
my  said  will  and  the  several  codicils  thereto 
have  been  paid,  and  all  tbe  provisions  of  said 
will  and  codicils  have  been  fully  complied 
with  and  carried  into  effect.  I  give,  devise,  and 
bequeath  to  Justus  L.  Bulkley,  Thomas  G. 
Ritch,  and  Henry  B.  Yaughan,  to  them  and 
their  heirs,  forever.'" 

About  an  hour  after  the  execution  of  this 
codicil,  Mr.  Yaughan,  by  direction  of  Mr.  Fay- 
erweather, given  by  a  nod  of  the  head  in  re- 
sponse to  a  question,  caused  the  codicil  pre- 
pared by  Mr.  BuUer,  and  executed  on  the  llth» 
to  be  destroyed.  He  did  not  disclose  the  fact 
of  tbe  execution  of  that  codicil  until  after  Mr. 
Fayerweather's  death,  nor  did  he  fully  discloso 
the  contents  of  it  until  the  trial  of  this  action. 
Mr.  Yaughan  also  testified  that,  after  tbe  exe- 
cution of  the  fourth  codicil,  Mr.  Fayerweather 
said  to  him  that  "we  were  to  put  our  heads  to- 
gether and  find  some  other  places  for  tbe 
money,"  although  upon  another  legal  proceed- 
ing, when  testifying  upon  the  same  subject,  ha 
omitted  the  word  "other."  Miss  Joyce  testi- 
fied that  she  was  in  Mr.  Fayerweather's  room 
at  all  times  while  Mr.  Yaughan  was  there  on 
this  occasion,  and  that  no  such  remark  was 
made.  Not  long  after  the  execution  of  the  last 
codicil,  Mr,  Fayerweather  became  in  articulo 
mortu,  lingered  a  few  hours,  and  died  that 
night.  Mr.  Ritch  testified  that,  although  he 
had  a  thorough  knowledge  of  Mr.  Fayer- 
weather's wishes  in  respect  to  his  estate,  be 
never  mentioned  to  him  the  name  of  any  in- 
stitutions, outside  of  the  will  and  codicils  and 
the  memorandum  of  March  22, 1889,  as  objecu 
to  which  he  desired  to  make  a  gift,  nor  did  he 
ever  express  any  wish  to  have  his  property 
given  to  the  colleges  and  hospitals  to  whom 
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the  executors  afterwards  transferred  a  lar^e 
portion  of  it  by  a  so-called  ''deed  of  gift,' 
tiereinafter  described.  He  also  testified  that 
he  never  told  Mr.  Fa^^erweather  that  he  would 
not  carry  out  his  wishes  as  expressed  in  his 
will. 

The  executors  promptly  presented  the  will 
and  codicils  for  probate,  but  the  widow  and 
nieces  filed  objections,  based  upon  the  usual 
grounds  of  defective  execution,  unsound  tniod, 
undue  influence,  and  fraud.  The  contestants 
were  represented  by  Mr.  Frederick  R.  Coudert, 
Mr.  Daniel  G.  Rollins,  and  others.  The  trial 
of  the  issues  began  on  the  2d  day  of  February, 
1891.  The  notes,  letters,  and  memoranda 
were  read  in  evidence;  Messrs.  Ritch.Yaughan, 
and  others  examined  as  witnesses;  and  on  the 
17th  the  surrogate  announced  his  intention  to 
admit  the  will  to  probate,  leaving  the  contest 
over  the  codicils  to  continue.  On  the  14th  of 
February,  1891,  Mr.  John  E.  Parsons,  who 
represented  the  residuary  legatees,  wrote  to 
Mr.  Coudert  that  Messrs.  Bulkley,  Ritch,  and 
Yaugban  did  not  intend  to  retain  for  their 
* 'personal  purposes"  the  residuary  estate.  On 
the  24th  of  the  same  month  the  residuair  lega- 
tees executed  an  instrument,  known  in  this 
controversy  as  the  *'deed  of  gift,"  whereby, 
after  reciting  that  they  were  prompted  by  the 
determination  not  to  retain  for  their  own  use 
any  part  of  the  residuary  estate  left  to  them  by 
the  will,  and  by  the  desire  to  make  such  use  of 
the  residuary  estate  as  in  their  judgment  would 
best  honor  the  memory  of  Mr.  Fayerweather, 
they  disposed  of  the  same  as  follows:  They 
reserved  the  ])ower  to  make,  and  retained  the 
right  to  assent  to,  any  enlargement  of  the  pro- 
visions made  by  toe  will  for  Mrs.  Fayer> 
weather,  Mrs.  Achter,  and  Mrs.  Drury,  in  case 
they  should  be  satisfied  that  such  enlargement 
would  not  be  against  the  wishes  of  Mr.  Fayer- 
weather. They  ffave  Mrs.  Beardsley  $100,000, 
to  Miss  Joyce  and  others  certain  amounts,  in- 
cluding the  sum  of  $100,000  to  the  Korth- 
west^rn  University.  They  then  gave  $465,000 
to  eleven  hospitals,  including  the  sum  of  $200,- 
000  additional  to  the  Women's  Hospital.  To 
twenty-one  colleges  they  gave  $1,570,000,  and 
directed  that  the  amount  in  each  case  should 
be  used  as  a  Fayerweather  fund  in  some  dis- 
tinctive manner,  either  for  the  erection  of 
buildings,  the  establishment  of  scholarships,  or 
other  use  which,  in  the  judgment  of  the  au- 
thorities, would  be  of  the  greatest  practical 
benefit;  but  the  mode  of  the  use  was  to  be  sub- 
ject to  the  approval  of  the  donors.  All  the 
rest  of  the  residuary  estate,  after  payment  in 
full  of  the  foregoing,  they  divided  into  ten 
parts,  and  gave  five  to  the  Women's  Hospital, 
one  to  the  Presbvterian  Hospital  and  one  to 
each  of  four  colleges,  two  of  which  were 
named  in  the  will.  They  closed  the  instrument 
as  follows:  "We execute  this  instrument,  rec- 
ognizing that  there  is  pending  a  contest  in  pro- 
ceedings for  the  probate  of  Mr.  Fayerweather's 
will,  and  recognizing,  further,  that  if  such 
contest  shall  not  prevail,  a  question  may  be 
made  about  our  legal  rights  as  devisees  and 
legatees.  We  assume  no  responsibility  for  the 
result  of  such  contest,  or  of  any  such  question, 
or  for  the  acta  or  omissions  of  each  other,  or 
for  the  amount  of  or  title  to  any  of  said  resid- 
uary estate.  Our  object  is,  each  for  himself, 
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to  give  awav  whatever  may  come  to  us  as  re- 
siduary devisees  and  legatees  under  Mr.  Fav- 
erweather's  will.  This  instrument  is  to  have 
only  that  effect  To  make  the  same  as  effectual 
as  we  can,  we  deliver  this  instrument  to  Stephen 
P.  Nash,  Esq.,  of  the  city  of  New  York,  and 
Hon.  Henry  Stoddard,  of  New  Haven,  Conn., 
to  hold  for  the  said  donees.  In  witness 
whereof,  we  have  hereunto  set  our  hands  and 
seals,  and  we,  the  said  Henry  Stoddard  and 
Stephen  P.  Nash,  in  evidence  of  our  accept- 
ance of  delivery  of  said  instrument,  have  sub- 
scribed our  names,  the  24th  day  of  February, 
1891." 

Messrs.  Nash  and  Stoddard  accepted  deliv- 
ery of  this  instrument  on  the  same  day  that  it 
was  executed.  Of  the  eleven  hospitals  and 
twenty-one  coUeges  named  therein,  only  five  of 
the  former  and  six  of  the  latter  were  mentioned 
in  the  will.  The  contest  over  the  codicils  con- 
tinued, and  some  feeling  was  aroused.  Dur- 
ing the  progress  of  the  trial,  Mr.  Yaughan  ap- 
proached Miss  Joyce,  and,  shaking  his  fist  in 
her  face,  said:  "Miss  Jovce,  I  will  fight  this 
thing  as  long  as  there  Is  a  dollar  left  of  the 
Fayerweather  money,  and  as  long  as  I  have  a 
dollar  of  mv  own  private  fortune;  and  I  want 
you  to  tell  Mrs.  Fayerweather  this,  and  I  mean 
every  word  I  say.^  Miss  Joyce  testified  that 
she  told  this  to  Mrs.  Fayerweather,  who  had 
been  an  invalid  for  many  years,  and  that  as  the 
result  she  was  confined  to  her  bed  for  several 
days.  She  was  weak,  hervous,  and  easily  dis- 
turbed. 

On  the  5th  of  March,  as  the  result  of  nego- 
tiations for  a  settlement  of  the  contest  pend- 
ing before  the  surrogate,  the  widow  and 
next  of  kin  executed  a  paper,  of  which  the 
following  is  a  copy:  "In  consideration  of  the 
instrument  of  even  date  herewith,  executed 
by  Justus  L.  Bulkley,  Thomas  G.  Ritch,  and 
Henry  B.  Yaughan,  residuarv  devisees  and 
legatees  under  the  will,  meaning  thereby  the 
original  will  and  the  subsequent  codicils  of 
Daniel  B.  Fayerweather,  late  of  the  city  of 
New  York,  deceased,  and  of  its  delivery  to 
Henry  Stoddard  and  Stephen  P.  Naj|h,  we, 
the  undersigned,  being  the  widow  and  all  of 
the  next  of  kin  of  the  said  Daniel  B.  Fayer- 
weather, do  hereby  severally  agree  for  our- 
selves, our  and  each  of  our  heirs,  executors, 
and  administrators,  as  follows:.  (1)  All  objec- 
tions to  the  probate  of  the  will  and  four  codi- 
cils of  the  late  Daniel  B.  Fayerweather,  offered 
for  probate  to  the  surrogate  of  the  county  of 
New  York,  are  hereby  withdrawn,  and  we 
consent  to  the  probate  of  the  same.  (2)  No 
suit  shall  hereafter  be  brought  for  the  construc- 
tion of  the  said  will  and  codicils,  or  either  of 
them,  or  to  set  aside  the  will  and  codicils,  or 
either  of  them,  and  we  further  agree  not 
to  make  any  claim  upon  the  said  Justus  L. 
Bulicley,  Thomas  G.  Ritch,  and  Henry  B. 
Yaughan,  or  either  of  them,  or  against  their 
heirs  or  personal  representatives,  or  either 
against  them,  the  said  Bulkley,  Ritch,  and 
Yaughan,  as  executors,  or  as  residuary  lega- 
tees, other  than  for  the  amounts  left  to  us  by 
the  will  and  codicils  aforesaid,  and  the  deed  of 
gift  executed  by  the  said  Bulklev,  Ritch,  and 
Yaughan  on  the  24th  day  of  February,  1891, 
and  the  instrument  dated  on  the  6th  day  of 
March,  1891.    (8)  Upon  the  payment  to  the  iw- 
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-dereigned,  respectiyely,  of  the  sever  i1  amounts 
meDtloDed  in  said  deed  of  gift  and  s  lid  instni- 
ment,  we  will  severally  execute  a  g  meral  re- 
lease of  all  claims,  except  those  arisi  ig  under 
tbe  will  and  codicils,  both  to  the  executors  and 
to  the  donees  mentioned  in  the  deed  of  gift 
dated  on  the  24th  day  of  February,  1891,  and 
to  tbe  said  Bulkley,  Kitch,  andVaughan,  indi- 
vidually." The  instrument  of  even  date  re- 
ferred to  in  this  paper  was  executed  by  Messrs. 
Bulkley,  Ritch,  and  Yaughan  on  tbe  5tb  of 
31  arch,  and  on  the  same  day  accepted  by 
Messrs.  Nash  and  Stoddard,  whereby,  under 
the  power  reserved  by  the  deed  of  gift,  they 
Ijraye  to  Mrs.  Fayerweather  $225,000,  to  be  at 
'her  absolute  disposal,  and  increased  her  annu- 
ity from  $15,000  to  $25,000.  They  also  agreed 
to  give  her  a  deed  of  the  lot  in  Woodlawn 
-Cemetery  intended  for  the  remains  of  her  hus- 
band. They  gave  to  Mrs.  Acbter  $42,500,  and 
to  Mrs.  Drury  the  same  amount,  and  directed 
that  all  these  gifts  should  be  subject  to  the  last 
paragraph  of  the  deed  of  gift.  At  the  same 
time  I  he  following  paper  was  prepared,  and  be- 
tween March  22  and  June  6,  1891.  executed, 
by  I  be  officers  of  the  various  institutions  named 
Jn  the  eighth  and  ninth  clauses  of  the  will,  with 
•one  exception:  "Whereas,  a  contest  has  been 
proceeding  in  the  court  of  tbe  surrogate  of  the 
county  of  Kew  York  against  the  probate  of 
the  last  will  and  testament  and  four  codicils 
nbereto,  propounded  by  the  executors  of  Daniel 
B.  Fayerweather,  deceased,  and  certain  other 
proceedings  have  been  threatened  concerning 
the  construction  and  validity  of  the  will:  and 
whereas,  the  undersigned  are  legatees  named 
.In  said  will,  and  it  is  to  their  interest  to  have 
tbe  pending  controversy  settled,  and  the  threat- 
ened controversy  abandoned;  and  whereas,  a 
settlement  of  all  tbe  controversies  has  been 
agreed  to.  whereby  the  widow  and  next  of  kin 
have  agreed  to  accept  the  sum  of  $810,000, 
and,  in  consideration  thereof,  have  consented 
to  tbe  probate  of  the  will  and  codicils  as  pro- 
pounded, and  agreed  to  release  the  estate  of 
said  Fayerweather  from  all  claims,  excepting 
those  to  which  the  said  widow  and  next  of  kin 
«re  respectively  entitled  by  the  provisions  of 
the  will  and  codicils  aforesaid:  Now,  in  con- 
sideration of  the  loref^oiug,  and  to'  enable  the 
provisions  of  said  settlement  to  be  carried  out. 
It  is  agreed  by  the  undersigned  that  the  sum  of 
-$810,000  be  paid  by  the  executors  of  the  last 
will  and  testament  of  Daniel  B.  Fayerweather, 
deceased,  prior  to  and  in  preference  to  the  pay- 
•ments  to  the  undersized,  respectively,  of  the 
amounts  of  the  legacies  in  the  will  contained, 
and  we  each,  for  ourselves,  agree  that  our  re- 
spective legacies  shall  be  postponed  to  the  pay- 
ment of  the  amount  above  mentioned." 

On  the  24th  of  March,  1891,  the  codicils 
were  admitted  to  probate  upon  the  written  con- 
sent signed  by  the  attorneys  for  all  the  parties 
to  the  contest.  On  the  ISflb  of  June  Mrs.  Fay- 
erweather executed  a  release,  of  which  the  fol- 
lowing is  a  copy:  ^*To  all  to  whom  these  pres- 
ents wall  come  or  may  concern,  greeting: 
Know  ve  that  I,  Lucy  Fayerweather,  widow 
of  Daniel  B.  Fayerweather,  of  the  city  of  New 
York,  for  and  In  consideration  of  the  sum  of 
4225,000,  lawful  money  of  the  United  States, 
to  me  in  hand  paid  by  Justus  L.  Bulkley, 
Thomas  O.  Ritch,  and  fienry  B.  Vanghan,  as 
«7  L.  R.  A. 


executors  and  trustees  under  the  last  will  and 
testament  of  Daniel  B.  Fayerweather,  de- 
ceased, and  individually,  and  as  the  representa- 
tives of  the  persons  or  corporations  hereinafter 
named,  forming  a  class  known  as  donees  under 
the  deed  of  flit  executed  by  the  said  Bulkley, 
Ritch,  and  Yaughan  on  February  24,  1891, 
which  sum  is  in  compromise,  and  full  settle- 
ment of  any  and  all  contests  on  my  part  of  the 
will  of  saicf  Daniel  B.  Fayerweather,  deceased, 
or  concerning  his  estate,  have  remised,  re- 
leased, and  forever  discharged,  and  by  these 
presents  do,  for  myself  and  for  my  heirs,  ad- 
ministrators, and  executors^  remise,  release, 
and  forever  discharge,  the  said  Justus  L.  Bulk- 
ley,  Thomas  G.  Ritch,  and  Henry  B.  Yaughan, 
as  executors  and  trustees  aforesaid,  as  individ- 
uals and  as  representatives  of  the  said  donees, 
constituting  a  class,  and  also  the  said  donees, 
to  wit,  the  persons  and  corporations  mentioned 
in  a  certain  deed  of  gift,  duly  delivered,  made 
bj  Justus  L.  Bulkley,  Thomas  G.  Ritch,  and 
Henry  B.  Yaughan  on  the  24th  day  of  Febru- 
ary, 1891,  which  deed  of  gift  was  introduced  in 
evidence  in  the  probate  proceedings  of  the  last 
will  and  testament  of  Daniel  B.  Fayerweather, 
deceased,  and  marked  'Exhibit  No.  7,'  contest- 
ante,  and  which  said  deed  of  gift  is  hereby 
made  a  part  of  this  release,  in  order  that  the 
persons  constituting  said  class  of  donees,  and 
to  whom  this  release  runs,  may  be  more  fully 
known,  and  also  the  legal  successors,  assigns, 
heirs,  executors,  and  administrators  of  all  the 
aforesaid  persons  and  corporations,  of  and 
from  and  all  manner  of  action  and  actions, 
cause  and  causes  of  action,  suits,  debts,  dues, 
sums  of  money,  claims  and  demands  whatso- 
ever, in  law  or  in  equity,  which  against  the 
said  persons  or  corporations,  or  any  of  them,  I 
ever  had,  or  now  have,  or  which  I  or  my  heirs, 
executors,  or  administrators  hereinafter  shall, 
can,  or  may  have,  for,  upon,  or  by  reason  of 
any  matter,  cause,  or  thing  whatsoever,  except 
my  claim  for  the  annuity  given  me  by  the  will 
and  codicils  thereto  of  said  Daniel  B.  Fayer- 
weather, deceased,  and  also  my  claim  for  the 
increased  annuity  mentioned  in  the  agreement 
dated  March  5, 1891,  and  made  pursuant  to  the 
deed  of  gift  above  referred  ta" 

Similar  releases  were,  at  the  same  time,  ex- 
ecuted by  or  in  behalf  of  the  next  of  kin.  Pay- 
ments were  promptly  made  by  the  executors 
from  the  funds  of  the  estate  to  the  widow  and 
next  of  kin  on  the  basis  of  the  settlement. 
During  the  course  of  a  year  the  executors  also 
paid  80  per  cent  of  the  specific  legacies  made 
to  hospitals  and  colleges  in  the  eighth  and 
ninth  articles  of  the  will,  but  they  have  made 
no  payment  to  any  college  or  hospital  from  the 
residuary  estate,  so  that  they  still  hold  all  that 
part  of  the  property  that  is  myolved  in  this  ac- 
tion, amounting,  with  accumulations,  to  nearly 
$8,000,000.  When  his  will  was  made.  Mr. 
Fayerweather  was  worth  about  $8,000,000;  at 
the  time  of  his  death  about  $5,000,000;  and  the 
entire  estate,  including  payments  already  made, 
is  now  supposed  to  amount  to  about  $6,000,- 
000.  As  the  specific  gifts  made  by  the  deed  of 
ffift  are  "all  without  interest,"  one  half  of  the 
increase,  according  to  that  instrument,  as  well 
as  $200,000  besides,  would  go  to  the  Women's 
Hospital,  to  whom  the  testator  had  given  by 
his  will  only  $10,000.    Mrs.  Fayerweather,  the 
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widow,  died  July  16.  1892.  of  the  disease  by 
which  for  many  yeais  she  had  been  afflicted, 
leaving  a  will,  whereby  she  gave  the  bulk  of 
her  estate  to  her  sister,  Miss  Joyce.  Before 
her  death  she  brought  an  action  against  Messrs. 
Ritch,  Bulkley,  and  Vaughan  to  set  aside  the 
releases,  and  to  establish  a  trust  in  favor  of 
herself  and  her  nieces.  The  plaintiffs  in  this 
action  were  made  defendants,  and  they  set  up 
by  way  of  counterclaim,  in  substance,  the  mat- 
ters upon  which  they  now  base  their  demand 
for  relief.  That  action  was  continued  by  her 
executors  after  her  decease,  but  the  complaint 
was  finally  dismissed  by  default  The  present 
plaintiffs,  however,  promptly  notified  the  ex- 
ecutors of  Mr.  Payerweather's  will  that  they 
should  insist  that  the  residuary  estate  was 
charged  with  a  trust  in  favor  of  the  institutions 
named  in  the  ninth  article,  and  that,  unless 
there  was  a  voluntary  recognition  of  this  claim, 
an  action  would  be  6rougbt  to  enforce  it.  As 
the  executors  refused  to  recognize  the  claim, 
this  action  was  brought  in  behalf  of  five  out  of 
the  twenty  colleges  named  in  the  ninth  article, 
against  all  those  interested  in  the  will,  the  deed 
of  gift,  or  otherwise,  nearly  all  of  whom  ap- 
peared, and  the  most  of  them  answered.  The 
theory  of  the  complaint  is  that  the  apparently 
absolute  gift  in  the  fourth  codicil  to  Messrs. 
Ritch,  Bulkley,  and  Vaughan,  individually, 
was  really  made  upon  a  secret  trust  for  the 
benefit  of  the  plaintiffs  and  their  associates  in 
the  ninth  article  of  the  will.  No  question  was 
raised  by  any  party  as  to  the  competency  of  the 
testator  to  make  the  will  and  codicils,  all  of 
which  are  conceded  to  have  been  properly  ad- 
mitted to  probate,  but  various  positions  were 
taken  in  regard  to  the  effect  of  those  instru- 
ments under  all  the  circumstances.  After  a 
trial  at  special  term  the  court  filed  a  decision 
stating  concisely  the  grounds  upon  which  the 
issues  had  been  decided,  without  making  find- 
ings in  detail.  The  grounds  stated  were,  in 
substance,  that  Messrs.  Kitch  and  Vaughan,  for 
themselves  and  Mr.  Bulkley,  promised  the  tes- 
tator, and  induced  him  to  believe,  that  if  he 
would  make  them  the  residuary  legatees  of  his 
estate,  they  would  convert  it  into  cash,  and  di- 
vide it  equally  among  the  twenty  corporations 
mentioned  in  the  ninth  article  after  paying 
$100,000  to  yke  Northwestern  University;  that 
Mr.  Fayerweather  made  those  gentlemen  his 
residuary  legatees  in  reliance  upon  that  prom- 
ise, and  diedin  the  belief  induced  by  them  that 
they  would  act  accordingly:  but  that  they  had 
attempted  to  dispose  of  the  residuarv  estate  in 
violation  of  the  promise.  The  judgment  di- 
rected was  that  Messrs.  Ritch,  Bulkley.  and 
Vaughan  received  the  residuary  estate  devised 
to  them  in  trust  for  the  ninth-article  colleges 
as  well  as  for  the  Northwestern  University  to 
the  extent  of  $100,000,  and  that  distribution 
should  be  made  accordingly.  This  was  in  sub- 
stantial accord  with  the  theory  of  the  plaintiffs 
.'ind  the  relief  demanded  in  the  complaint. 
Upon  appeal  the  general  term  held  that  iQe 
facts  found  by  the  special  term  were  amply 
supported  by  the  evidence;  that  Messrs.  Ritch 
and  Vaughan  definitely  promised  the  testator 
to  dispose  of  the  residuary  estate  be(}ueathed 
to  tliem  in  accordance  with  the  provisions  of 
the  tenth  clause  of  the  will,  and  that  there 
WAS  an  understanding  between  Mr.  Bulkley  < 
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and  the  testator  that  the  estate  should  be 
so  disposed  of;  that  the  statutory  disability 
against  devising  or  bequeathing  more  than 
one  half  of  a  net  estate  to  any  corporation 
named  in  chapter  360  of  the  Laws  of  1860 
operates  only  for  the  benefit  of  the  rela- 
tives in  that  act  named,  and  not  for  the 
benefit  of  the  heirs  or  next  of  kin;  that,  aa 
the  testator  left  him  surviving  a  widow  aa 
the  only  person  who  could  invoke  the  pro- 
tection of  the  statute,  and  she  had,  as  an 
incident  to  the  settlement  of  the  contest  of 
the  will,  released  to  the  executors  all  claims 
to  the  estate,  they  took  the  residuarv  estate 
as  trustees  for  the  benefit  of  the  ninth -article 
colleges;  and  that  under  the  ciroumstance» 
such  trust  was  not  rendered  invalid  by  the 
the  statute,  but  should  be  upheld  and  carried 
into  effect.  The  executors  of  the  widow  aLcl 
two  of  the  next  of  kin,  Mrs.  Beardsley  not 
having  answered,  Mr.  Ritch  Individ unlly  and 
as  executor  and  trustee,  Messrs.  Bulkley  and 
Vaughan  as  executors,  and  the  most  of  the 
donees  under  the  deed  of  gift,  appeal  to  this- 
court. 

Messrs.  C.  N.  Bovee,  Jr.,  and  Stewart 
L.  Woodford,  for  appellant  Thomas  G. 
Ritch: 

There  is  no  foundation  for  the  claim  of  the 
defendants  Revnolds  and  Beardsley,  as  execu- 
tors of  Mrs.  iFayerweather,  the  widow,  and 
Mary  W.  Achter  and  Emma  S.  Fayerweather, 
the  heirs  at  law  and  next  of  kin.  They  are 
bound  by  the  stipulations  and  releases  given  on 
the  settlement  of  the  contest  in  the  proceedings 
on  the  probate  in  the  surrogate's  court. 

The  knowledge  of  counsel  was  binding  on  ' 
their  clients. 

Brock  V.  Barnes,  iO  Barb.  621;  Mechem^ 
Agency,  §  718. 

In  the  absence  of  fraud,  coercion,  and  inade- 
quate consideration, the  stipulations  and  releasea 
of  the  widow  and  next  of  kin  are  binding  and 
conclusive  upon  them  and  will  be  enforced  in 
this  court. 

Tofcnsendy.  Masterson  8,  dtS,  8tone  Dressing^ 
Co.  15  N.  Y.  587;  Be  New  York,  L.  dtW,R.Co, 
98  N.  Y.  447;  BUaktey  v.  SuUitan,  140  N.  Y. 
181;  Sentenis  v.  Ladew,  140  N.  Y.  486;  JVw 
York  V.  Manhattan  B.  Co.  143  N.  Y.  26. 

No  trust  has  been  established  in  favor  of  the 
plaintiffs  and  the  other  corporations  named  in 
the  nioth  clause  of  the  will. 

The  case  of  Mr.  Bulkley  is  that  of  a  devise 
to  him  by  Mr.  Fayerweather,  as  tenant  in  com- 
mon with  Mr.  Ritch  and  Mr.  Vaughan,  and  a» 
to  his  share  of  the  residue  be  would  take  free 
from  any  trust  which  might  otherwise  be  fast- 
ened upon  the  shareof  Mr.  Ritch  or  Mr.  Vaucrban. 

Tee  V.  Ferris,  2  Kay  &  J.  857;  Moss'y.  Cooper^ 
1  Johns.  &  H.  867;  O^Hara  v.  Dudley,  95  N. 
Y  408,  47  Am.  Rep.  68;  Hooker  v.  Axford.  85 
Mich.  458;  Be  King's  Estate,  L.  R  21  Ir.  278. 

Even  if  Mr.  Bulkley,  Mr.  Ritch,  and  Mr. 
Vaughan  were  advised  of  Mr.  Fay er weather's 
desire  to  have  his  property  given  to  instita- 
tions,  that  would  not  establish  a  trust. 

Wallgrate  v.  Tebbs,  2  Kay  &  J.  818;  Lomax 
V.  Bipley,  8  Smale  &  G.  48;  CoUins  v.  Hope,  20 
Ohio,  492. 

Plaintiffs  have  failed  to  establish  a  promise 
by  the  residuary  legatees,  expressly  or  by  ao- 
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?|uieflceDce,  to  hold  the  residuary  estate  in  trust 
or  the  plaintiffs  and  the  other  institutions 
named  in  the  ninth  clause  of  the  will  within  the 
rule  laid  down  in>- 

(y/fara  v.  Dudley,  95  N.  Y.  408,  47  Am.  Rep. 
53;  Tee  v.  Ferris,  2  Kay  &  J.  857;  Lomax  v. 
jRiplep,  8  Smale  &  G.  48:  Carter  v.  Oreen,  8 
Kay  &  J.  691;  Chester  v.  Urioiek,  23  Beav.  407; 
JUose  V.  Cooper,  4  L,  T.  N.  8.  790;  McCormick 
▼.  Grogan,  L.  R  4  H.  L.  82;  Be  King's  Estate, 
L..  R.  21  Ir.  278:  Boyes  v.  Carriti,  L.  R.  26  Ch. 
I>]V.  581;  Bofcbotham  y.  Dunnett,  L.  R.  8  Ch. 
rWv.  480;  Jones  v.  Badle^f,  L.  R.  8  Ch.  362; 
WaUgrave  v.  Tebbs,  2  Kay  &  J.  818 ;  Bedilian 
▼.  Beaton,  8  WalL  Jr.  279. 

The  broad  discretion  given  to  the  residuary 
legatees  does  not  create  a  trust 

Lawrence  v.  Cook,  104  N.  Y.  682:  People  v. 
J\ncers,  147  K.  Y.  104:  Phillips  v.  PhiUips,  112 
N.  Y.  197;  Baeon  v.  Bansom,  139  Mass  117; 
Curtis  V.  Rippon,  6  Madd.  484;  Sale  v.  Moore, 

1  Sim.  584:  Bardswell  y.  Bardsitell,  9  Sim.  819; 
Knight  v.  Boughton,  11  Clark  &  F.  518;Ftnc/4 
▼.  Brutton,  14  Sim.  879;  Palmer  v,  Simmonds, 

2  Drew.  221;  Beetes  y.  ^aA^,  18  Beav.  872; 
Greene  y.  Greene,  3  Ir.  Eq.  Rep.  90;  Iximbe  v. 
.fiiim^*.  L.  R.  10  Eq.  267;  Foose  v.  Whitmore, 
Si  N.  Y.  405,  87  Am.  Rep.  572,  Be  Gardner, 
140  K.  Y.  122;  Bess  y.  dingier,  114  Mass.  56. 

A  court  of  equity  cannot  enforce  a  trust  such 
fts  the  plaintiffs  set  up,  as  the  ^enforcement 
would  be  a  fraud  upon  the  law. 

affara  y.  Dudley,  95  N.  Y.  408,  47  Am. 
Rep.  58:  Bussell  y.  Jackson,  10  Hare,  204;  Gore 
▼.  Clarke,  87  8.  C.  587,  20  L.  R.  A.  465:  Lewin, 
Tr.  105;  Cunningham  v.  Cunningham,  N.  C. 
Conf.  Rep.  853;  BarreU  v.  Hanrick,  42  Ala.  60: 
P^fol  y.  Harrison,  18  Ala.  514;  Be  Spencefs 
WiU,  57  L.  T.  N.  S.  519;  Bichardson  y.  Buhl, 
77  Mich.  682,  6  L.  R  A.  457. 

Chapter  860  of  the  Jaws  of  1860  applies  to 
corporations  named  in  the  ninth  clause  of  the 
will. 

CJiamberlain  v.  Chamberlain,  48  N.  Y.  440; 
BoUis  y.  Drew  Tfteological  Seminary,  95  N.  Y. 
166;  Chamberlain  y.  Taylor,  105  N.  Y.  185;  Eerr 
▼.  Dougherty,  79  N.  Y.  327. 

If  a  trust  is  found  extrinsic  of  the  will  and 
codicils  in  fayor  of  the  plaintiffs,  such  trust 
would  be  yold  under  chapter  360  of  the  Laws 
of  1860. 

Baseom  v.  Albertson,  84  N.  Y.  584;  Chamber- 
lain y.  Chamberlain,  48  N.  Y.  440;  Be  Spencer's 
Will,  57  L.  T.  N.  8.  519;  CHara  y.  Dudley, 
95  N.  Y.  415,  47  Am.  Rep.  53:  Pe&ple,  Everson, 
▼.  Loriilard,  185  N.  Y.  289;  Bmitfi  y.  People,  47 
N.  Y.  380;  PeopU,  Jackson,  y.  Potter,  47  N.  Y. 
875;  PeajAe,  KilUen,  v.  Angle,  109 N.  Y. 564. 

The  stipulationt.  and  releases  of  the  widow 
a^'d  next  of  kin  operated  to  transfer  their  inter- 
est in  the  residua^  estate  to  the  donees  named 
In  the  deed  of  gift. 

HasUngs  y.  mue  Hill  Tump,  Corp.  9  Pick. 
80;  Goodtitle,  Edwards,  y.  Bailey,  2  Cowp.  597; 
8bep.  Touch.  82;  Haggerston  y.  Banbury,  5 
Barn.  &  C.  106;  Bryan  y.  Bradley,  16  Conn. 
474;  BuUard  y.  Hinckley,  6  Me.  272;  Pray  y. 
Pierce,  7  Mass.  881,  5  Am.  Dec.  59;  Bussell  y. 
Coffin,  8  Pick.  151;  Lyncfi  y.  Livingston,  8 
Barb.  478,  Affirmed,  6  N.  Y.  422. 

Though  in  technical  form  releases,  they 
operated  to  transfer  to  the  donees  all  the  inter- 
ests of  the  widow  and  next  «f  kin,  as  this  was 
87  L.  R.  A. 


the  manifest  intention  of  the  parties.  A  re- 
lease may  be  treated  as  a  grant  if  necessary  to 
carry  out  the  intention  of  the  parties. 

Bastings  y.  Blue  Bill  Tump.  Corp.  9  Pick. 
79:  Goodtitle,  Edwards,  y.  Bailey,  2  Cowp.  597; 
4  Kent,  Com.  *494;  Bryan  y.  Bradley,  16  Conn. 
474;  Bullard  y.  Hinckley,  5  Me.  272;  Pray  y^ 
Pierce,  7  Mass.  881,  5  Am.  Dec.  59;  Bussell  y. 
CoMn,  8  Pick.  151;  Lynch  y.  Livingston,  SB'&rh, 
478;  McKeawn  y.  Officer,  2  SUy.  8.  C.  552. 

The  rights  of  such  widow  and  next  of  klik 
became  yested  on  the  death  of  the  testator. 

Tilden  y.  Green,  180  N.  Y.  29,  14  L.  R.  A. 
83. 

The  residuary  legatees  and  the  donees  under- 
the  deed  of  gift  can  raise  the  question  that  the- 
residuary  estate  was  subject  to  a  trust  inyalid 
under  the  act  of  1860.  . 

Harris  y.  American  Bible  Soc,  2  Abb.  App.. 
Dec.  816;  Harris  y.  &aghi,  46  Barb.  470;  Mo- 
Kemn  y.  Officer,  2  Sily.  8.  C.  552. 

The  decree  of  the  surrogate  fixing  the  collat- 
eral inheritance  tax  was  an  adjudication  which 
is  conclusiye  on  the  plaintiffs. 

Afc  Kinney  y.  Davis,  6  Mo.  501;  Wyatt  y.  Burr, 
25  Ark.  476;  Toes  y.  Moore,  29  Ark.  121;  State, 
Beats,  y.  Bamsey  County  Probate  Court,  25 
Minn.  25;  Moerchen  y.  SioU,  48  Wis.  809;  tState, 
Stevenson^  y.  Beigart,  1  Gill,  1,  89  Am.  Dec. 
628. 

The  assent  of  the  plaintiffs  to  the  settlement 
with  the  widow  and  next  of  kin  and  to  the  deed 
of  gift  estops  them  from  claiming  any  interest 
in  the  residuary  estate. 

Galliher  y.  Cadwell.  145  U.  8.  368,  36  L.  ed. 
738;  I^emoincY.  Dunklin  County,  10  U.  8.  App. 
227.  51  Fed.  Rep.  487;  Naddo  y.  Bardon,  4  C 
8.  App.  642,  51  Fed.  Rep.  493;  Speidel  y.  Hen- 
rici,  120  U.  8.  877,  80  L.  ed.  718;  Weseman  y. 
Wingrove,  85  N.  Y.  858-  Herman,  £8top«)eU 
§§1049,1050. 

Mr,  John  E.  Parsons,  for  Messrs.  Bulk-^ 
ley  and  Vaughan  appellants: 

To  fasten  a  trust  upon  an  absolute  deyise^ 
there  must  be  a  promise  by  the  deyisee,  either 
express  or  by  acquiescence. 

Lomax  y.  Biptey,  8  Smale  &  G.  48,  Chester 
y.  Urwick,  23  Beav.  407;  Tee  y.  Ferris,  2  Kay 

6  J.  857;  Carter  y.  Green,  8  Kay  &  J.  591; 
Moss  y.  Cooper,  4  L.  T.  N.  8.  790;  Jones  y. 
Badley,  L.  R  8  Ch.  362,  Reyersing,  L  K  3  Eq. 
635;  McCormick  y.  Grogan,  L.  R.  4  H.  L  82; 
Bowbotham  y.  Dunnett,  L.  R.  8  Ch.  Diy.  430;. 
Boyes  y.  Carritt,  L.  R  26  Ch.  Diy.  531.  50  L. 
T.  N.  8.  581 ;  Be  King's  Estate,  L.  R.  21  Ir.  273;. 
G'Hara  y.  Dudley,  95  N.  Y.  403,  47  Am.  Rep. 
63;  Wadd  y.  Hazleton,  62  Hun,  602;  Gilpatrieh 
V.  Glidden,  81  Me.  137,  2  L.  R.  A.  662;  Wil- 
liams y.  Vreeland,  82  N.  J.  Eq.  135;  Church  v. 
Buland,  64  Pa.  442;  Brook  y.  ChappeU,  84 
Wis.  405. 

Knowledge  by  a  deyisee  of  wishes  of  the  tes^ 
tator  does  not  create  a  trust. 

Lomax  y.  Bipley,  8  8ma1e  &  G.  48;  WaUgrave 
V.  Tebbs,  2  Kay  &  J.  813;  Creagh  y.  Mwphy, 

7  Ir.  Eq.  Rep.  182;  Collins  y.  Hope,  20  Ohio, 
492. 

A  testator's  intention  deihors  the  will  does  not 
create  a  trust. 

Adlington  y.  Cann,   8  Atk.  141;  Brims  y. 

Penny,  8  DeG.  &  8.  525;    Johnson  y.  BaU,  5 

DeG.  &  8.  85;  Lomax  y.  Bipley,  3  8male  &  G. 

48;  Tee  y.  Ferris,  2  Kay  &  J.  *6^;  «?«?J?fL^- 
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BatcheUorA9  L.  T.  N.  S.  200;  BBKing'i  Ettate, 
L.  R.  21  Ir.  278 ;  Mann  ▼.  Mann,  U  Johns. 
1, 7  Am.  Dec.  416;  Jaekion,  Ftaraon,  ▼.  Eoyul, 
17  Johns.  261;  2bfo  ▼.  ^'ardjr,  6  Cow.  888; 
4Booth  V.  Baptiit  Church  cf  Chri^U  126  N.  T. 
^15:  Thomas  y.  Tlumas^  108  Ind.  676. 

The  communication  to  th»  devisee  of  the 
testator's  wishes  does  not  create  a  trust. 

Bym  T.  Godfrey,  4  Ves.  Jr.  6;  Lomax  v. 
BipUy,  8  Smale  &  G.  48;  Oreagh  v.  Murphy,  7 
Ir.  £q.  Rep.  182;  Bedilian  t.  Seaton,  8  Wall. 
Jr.  279;  RagtdaU  t.  RagtdaU,  68  Miss  02, 11 
L.  R  A.  816;  O^^tn^  ▼.  Hope,  29  Ohio.  492. 

To  create  a  trust  requires  that  a  promise 
•shall  be  asked  or  desired,  and  that  it  shall  be 
l^ven. 

Barrow  ▼.  Qreenough,  8  Yes.  Jr.  162;  Lomax 
▼.  Ripley,  8  Smale  &  G.  48;  WaUgraw  v.  TM$, 
2  Kay  &  J.  818;  Carter  y.  Grtf^n,  8  Kay  &  J. 
691;  IfoM  ▼.  Cooper,  4  L.  T.  N.  8.  790;  Jones 
y.  Badley,  L.  R.  8  Ch.  App.  862,  Reversing 
L.  R.  8  £q.  685;  MeOormtci  y.  Orogan.  L.  R. 
4  H.  L.  82;  Bopes  v.  CarHtt,  L.  R.  26  Ch. 
Diy.  681,  60  L.  T.  N.  S.  681;  Re  King's  BstaU, 
L.  R  21  Ir.  278;  Bedilian  v.  Seaton,  8  Wall. 
Jr.  279;  Wadd  v.  Eadeton,  62  Hun.  602;  Bored 
T.  Tucker,  41  Conn.  197;  Gilpatrick  v.  Olid- 
<len,  81  Me.  187.  2  L.  R.  A.  662;  Ragsdate  y. 
RagsdaU,  68  Miss.  92.  11  L.  R.  A.  816;  Wil- 
liams y.  Vreeland,  82  N.  J.  £q.  186;  CoUins  y. 
ifogf.  20  Ohio.  492. 

Where  the  purpose  is  to  evade  statutes  like 
the  acts  of  1848  and  1860.  in  the  nature  of 
mortmain  statutes,  a  trust  will  not  be  enforced. 

Boson  v.  Statliam,  1  Eden,  608;  Mueklestone 
y.  Brown,  6  Ves.  Jr.'52;  Stickland  v.  Aldridge, 
'9  Yes.  Jr.  516;  Russell  y.  Jackson,  10  Hare, 
504;  Tee  y.  Ferris,  2  Kay  &  J.  857;  Springett 
T.  Jenings,  L.  R.  10  Eq.  488,  L.  R.  6  Ch.  888; 
Re  Spencer's  TTtW,  67  L.  T.  N.  8.  519;  O'Hara 
T.  Dudley,  96  N.  Y.  408,  47  Am,  Rep.  68;  Oil- 
man y.  McArdle,  99  N.  Y.  451,  52  Am.  Rep. 
41;  Alston  y.  Coleman,  7  Ala.  795;  iVof  v. 
Earrison,  18  Ala.  514;  J5^rr«//  v.  Hanriek,  42 
Ala.  60;  Cunningham  y.  Cunningham,  N.  C. 
<'onf.  Rep.  858;  <?<>«  v.  Clarke,  37  8.  C.  687, 
:20  L.  a  A.  465;  Lewin.  Tr.  105. 

Nemo  potest  faeere  per  Miquum,  quod  non 
potest  faeere  per  directum. 

Boson  y.  Btatham,  1  Eden,  508;  Be  Spencer^s 
WiU,  57  L.  T.  N.  8.  519;  CEara  y.  Dudley, 
«5  N.  Y.  408.  47  Am.  Rep.  58;  Trotter  v. 
Blocker,  6  Port.  (Ala.)  269:  Cunningham  y. 
Cunningham,  N.  C.  Conf.  Rep.  858;  Oare  y. 
<)larke,  87  8.  C.  587,  20  L.  R  A.  465. 

A  court  of  equity  will  decline  to  take  part  in 
«  fraud  upon  the  law. 

Boson  y.  Statham,  1  Eden,  508;  Mucklestone 
T.  Brown,  6  Yes.  Jr.  52;  Stickland  v.  Aldridge, 
D  Yes.  Jr.  516;  Russell  y.  Jackson,  10  Hare, 
1W)4;  T(M  v.  Ferris,  2  Kav  A  J.  857;  SpringeU 
y.  Jenings,  L.  R  10  Eq.  488;  Re  Spencer's  Will, 
457  L.  T.  N.  8.  519;  ^ITara  v.  Dudley,  95  N. 
Y.  408,  47  Am.  Rep.  58;  Alston  y.  Coleman,  7 
Ala.  795;  Pdol  y.  Earrison,  18  Ala.  514;  ^r- 
r«^f  y.  Eanrick,  42  Ala.  60;  O^^y*  y.  Wells,  180 
Mass.  221;  Cunningham  v.  Cunningham,  N. 
•C.  Conf.  Rep.  858:  (^owv.  CterAstf.  87  8.  C.  587, 
«0  L.  R  A.  465;  Lewin,  Tr.  105. 

It  will  decline  to  do  aoproprio  motu, 

Richardson  y.  Buhl,  77  Mich.  682.  6  L.  R 
A.  457. 

The  acta  of  1848  and  1860  do  not  forbid 
37  L.  R  A. 


gifts  inter  tivos;  they  do  forbid  posthumous 
gifts. 

Cullen  v.  Atty,  Oen.  L.  R.  1  H.  L.  1^;  Hogs 
y.  Eoge,  1  Watts.  168.  ^  Am.  Dec.  52;  Church 
y.  Ruland,  64  Pa.  442. 

A  promise  by  one  of  several  devisees  does 
not  fasten  a  trust  upon  the  devise  to  the  others. 

Tee  y.  Ferris,  2  Kay  &  J.  857;  Moss  y. 
Cooper,  4  L.  T.  N.  8.  790,  1  Johns.  &  H.  367; 
Rowbotham  v.  Dunnett,  L.  R.  8  Ch.  Div.  480. 

It  is  only  where  the  devise  is  to  three  as  joint 
tenants  that  any  such  result  follows,  if  it  fol- 
lows at  all. 

aEara  y.  Dudley,  95  N.  Y.  408,  47  Am. 
Rep.  58;  Tee  v.  Ferris,  2  Kay  A  J.  857;  Mo»9 
y.  Cooper,  1  Johns.  A  H.  867;  Re  King^s  Es- 
tate, L.  R  21  Ir.  278;  HM>ker  y.  Axford,  83 
Mich.  458. 

No  trust  is  created  where  a  discretion  is  con- 
ferred upon  the  devisee. 

Curtis  v.  Rippon,  5  Madd.  484;  Sale  •  y. 
Moore,  1  8im.  584;  Bardswell  y.  Bardswell,  9 
Sim.  819;  Knight  v.  Boughton,  11  Clark  &  F. 
518;  Winch  v.  Brutton,  14  8im.  879;  Briggs  y. 
Penny,  8  DeG.  &  8.  525;  Palmer  y,  Simmonds^ 
2  Drew.  221;  Reetes  v.  Baker,  18  Beav.  372; 
Greene  v.  Greene.  8  Ir.  Eq.  Rep.  90;  Lamd^  v. 
Mimes,  L.  R  10  Eq.  267;  Reid  v.  ^^Artn^on,  5 
Ir.  Eq.  Rep.  878;  Lawrence  v.  Cooke,  lo4  N. 
Y.  682;  PhiUips  v.  PA»Wti»,  112  N.  Y.  Rep. 
197;  ^«M  y.  Singler,  114  Mass.  56;  Bacon  y. 
Ransom,  189  Mass.  117. 

Jf(?Mrs.  Edward  C.  James  and  William 
BIaikie«for  appellants  the  widow's  executors 
and  the  next  of  kin  of  Mr.  Fayer weather: 

Precatory  words,  expressive  simply  of  a 
wish  or  desire,  may,  in  certain  cases,  create  a 
trust,  or  charce,  although  the  trust  so  created 
be  void  for  uncertainty. 

Phillips  V.  PhiUips,  112  N.  Y.  197;  WilUts 
y.  WilUts,  108  N.  Y.  650.  Reversing  85  Huo, 
401;  Re  IngersolTs  WHl,  181  N.  Y.  573;  Colton 
y.  Colton,  127  U.  8.  800,  82  L.  ed.  188;  Moss 
y.  Cooper,  1  Johns.  &  H.  852. 

When  the  words  are  mandatory,  as  in  this 
case,  they  impose  a  trust. 

RusseU  y.  Jackson,  10  Hare,  204;  Riker-  y. 
Leo,  188  N.  Y.  519. 

The  cases  where  the  legatee  or  devisee  is 
held  to  haye  taken  an  absolute  title  are  those 
in  which  the  title  has  been  given  absolutely, 
and  compliance  with  the  request  has  been  left 
wholly  optional  or  discretionary. 

Phillips  y.  PhiUiM,  112  N.  Y.  197;  Law- 
rence V.  Cooke,  104  x^.  Y.  632;  Re  Keleman's 
WiU,  126  N.  Y.  73;  Rowbotham  y.  Dunnett,  L. 
R  8  Ch.  Div.  480. 

Or,  when  the  testator  expressly  provided 
that  there  should  be  no  trust. 

Rowbotham  v.  Dunnett,  L.  R  8  Ch.  Diy. 
480;  Re  Keleman's  WUl,  126  N.  Y.  78;  CEara 
y.  Dudley,  95  N.  Y.  417,  47  Am.  Rep.  58. 

The  trust  imposed  upon  the  residuary  estate 
is  void  for  uncertainty,  because  the  Mnefici- 
aries  were  not  designated,  or  capable  of  ascer- 
tainment. 

Consequently  a  trust  resulted  for  the  benefit 
of  the  widow  and  nieces  of  the  testator,  which 
made  them  equitable  owners  of  the  whole  re- 
siduary estate. 

Re  Ingersoirs  Will,  181  N.  Y.  578;  Tilden  y. 
Green,  180  N.  Y.  29.  14  L.  R  A.  88;  Read  y. 
WiUiams,  125  K.Y.  560;  EollandY.  Aleoek,  lOS 
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N.  Y.  818;  WitleU  y.  WiUeU,  108  N.  Y.  600, 
KeYersiDfi;  85  Hud.  401;  (/Bara  t.  Dudley,  86 
N.  Y.  408, 47  Am.  Rep.  58;  PriehardY.  Thamjh 
^an,  95  K.  Y.  78,  47  Am.  Rep.  9;  Xdoy  y. 
i>cy,88N.Y.  09. 

Any  person  entitled  to  share  in  tlie  estate  in 
case  of  intestacy  may  avail  himself  of  this 
aUtute  of  1860,  although  not  named  in  it 

Harrii  y.  American  Bible  Soe,  8  Abb.  App. 
Dec.  816;  Bieh  y.  Tiffany,  2  App.  Diy.  25; 
Chureh  ef  the  Bedemption  y.  Grace  Church,  68 
N.  Y.  570;  Stephenean  y.  ShoH,  98  N.  Y.  488; 
Barrie  y.  Slaght,  46  Barb.  470;  McEeown  y. 
Officer,  2  Sily.  8.  G.  552. 

The  act  of  1860  was  a  remedial  act,  intended 
40  preyent  the  wronff  frequently  done  to  fam- 
ilies by  excessiye  giving  away  of  property  for 
beneyolent  or  charitable  purposes  to  take  eifect 
«t  death. 

Way  y.  EaBt,  2  Drew.  68;  (/Bara  y.  Dud- 
iey,  95  N.  Y.  420.  47  Am.  Bep.  58;  McKeawn 
▼.  Officer,  2  Silv.  a  C.  559. 

The  sutuie  is  a  continuation  of  the  mort- 
main policy,  and  designed  to  prevent  languish- 
ing and  dying  persons  from  being  imposed 
upon  by  false  notions  of  duty,  prompting 
them  to  disregard  the  claims  of  family  and 
kindred. 

Maxwell.  Interpretation  of  Statutes,  2d  ed. 
183:  FeopU,  Atty.  Qen,,  y.  Utica  Ine,  Co,  15 
Johns.  880.  8  Am.  Dec.  248;  TonncU  y.  Ball, 
4  N.  Y.  144:  Pco]^,  Jackion,  y.  I\)Uer,  47  N. 
Y.  875;  People,  Killeen,  y.  AngU,  109  N.  Y. 
568:  P^epl^i  Rapid  Traneit  Co.  y.  Da^,  125 
N.  Y.  98.  10  L.  R  A.  728;  PeopU,  Strough, 
y.  Jeffereon  County  Canvanere,  ]^  N.  Y.  88. 

Under  this  act  of  1860  the  half  part  of  the 
estate,  after  the  payment  of  debts,  which  the 
testator  is  allowed  to  give  to  educational  and 
charitable  institutions,  is  to  be  computed  with 
reference  to  the  value  of  his  estate  at  the  time 
of  his  death. 

Barris  v.  American  Bible  8o6.  2  Abb.  App. 
Dec.  816;  BoUie  v.  Drew  Theological  Seminary^ 
95  N.  Y.  166. 

The  balance  which  he  has  attempted  to  give 
by  will  to  institutions,  'intrust,  or  otherwise," 
is  treated  as  property  not  disposed  of  by  the 
will,  and  as  such  is  vested,  under  the  statute 
of  distributions,  one  half  in  his  widow  and  one 
aixth  in  each  of  his  three  nieces. 

McKeoum  v.  Omcer,  2  Silv.  8.  0.  658;  Ear- 
tie  V.  8laght,  46  fiarb.  470;  EarrU  v.  American 
BihU  8oc.  4  Abb.  Pr.  N.  S.  421. 

The  executors  and  trustees  are  converted  by 
operation  of  law  into  trustees  of  that  portion 
for  the  widow  and  next  of  kin,  as  distributive 
abares,  which  they  must  account  for,  and  pay 
over  to  them  under  the  statute  of  distributions. 

Read  v.  WiUiame,  125  N.  Y.  560;  ffBara  v. 
J>ud/ey,  95  N.  Y.  406,  47  Am.  Rep.  58;  Wager 
y.  Wager.  89  N.  Y.  161;  Bouiere  v.  Smith,  10 
Pajge.  200. 

The  act  of  1860  cannot  be  evaded  by  a  secret 
trust 

27  Am.  A  £ng.  £nc.  Law,  p.  9;  1  Hill, 
Trustees,  4th  Am.  ed.  164;  Stockton  v.  Central 
B,  Co.  50  N.  J.  Eq.  52.  17  L.  R.  A.  97;  Ptnn^ 
eyleania  R.  Co.  v.  Com.  (Pa.)  7  Atl.  871;  P^ 
pis  y.  J9orth  River  Sugar  Rrf.  Co.  121  N.  Y. 
608,  9  L.  R.  A.  88;  Pi»ple,  Peabody,  v.  Chicago 
Oae  Tr^ut  Co.  180  111.  268.  8  L.  R.  A.  497; 
StaU,  Atiy.  Qen.,  v.  Standard  Oil  Co.  49  Ohio 
S7L.R.A. 


St.  187,  15  L.  R.  A.  145;  Eerr,  Fraud  A  Mis- 
take.  48. 

All  contrivances  to  evade  the  mortmain  laws 
by  secret  agreements  or  understandings  wiU  be 
penetrated,  and  the  caae  dealt  with  in  equity 
the  same  as  it  would  have  been  if  the  true  pur- 
pose had  been  expressed  in  the  instrument. 

Eerr,  Fraud  &  Mistake,  279;  O^Hara  v. 
Dudley,  95  N.  Y.  420,  47  Am.  Rep.  68;  Boeon 
v.  Statham,  1  Cox,  Ch.  Cas.  16;  Muekleetone 
v.  Bnwn,  6  Yes.  Jr.  52;  StieklandY.  Aldridge, 
9  Yes.  Jr.  516;  PUHngton  v.  Boughey,  12  Sim. 
114;  Way  v.  Ekut,  2  Drew.  58. 
.  Any  method  l^  which  a  trust,  ex  maleficio, 
is  raised  in  equity  out  of  a  devise  or  bequest, 
or  any  trust  is  engrafted  upon  it,  for  the  bene- 
fit of  the  institutions  desiccated  in  the  act  of 
1860,  is  Just  as  much  within  the  spirit,  intent, 
and  language  of  that  act  as  if  it  had  been  ex- 
pressed in  the  will  itself,  or  the  devise  and  be- 
quest had  been  directly  to  such  institutions,  or 
to  trustees  for  them.  No  one  can  do  crookedly 
what  he  cannot  do  straight. 

Boeon  y.  Statham,  1  Cox,  Ch.  Cas.  16; 
CBara  v.  Dudley,  95  N.  Y.  408,  47  Am.  Rep. 
58;  Core  y.  Clarke,  87  S.  0.  587,  20  L.  R.  A. 
465. 

The  twenty  colleges  are  within  the  act  of 
1860. 

Chamberlain  v.  Chamberlain,  48  N.  Y.  424, 
8  Lans.  848;  Bollie  v.  Drew  Theological  Semi- 
nary, 95  N.  Y.  166. 

The  alleged  agreements  and  releases  are 
wholly  insufficient  to  pass  title  to  either  real  or 
personal  property.  They  simply  abandon 
claims,  but  they  do  not  convey  or  transfer  es- 
tates. These  transactions  are  ineffectual  aa 
estoppels. 

Blake  v.  Mowatt,  21  Beav.  618;  Eerr,  Fraud 
&  Mistake,  192;  Qandy  v.  Macaulay,  L.  R. 
81  Ch.  Diy.  16. 

The  agreement  and  releases  were  obtained 
from  the  widow  and  nieces  aa  part  of  the 
scheme  of  fraud  embodied  in  the  deed  of  gift. 

Eerr,  Fraud  A  Mistake,  48;  Warr^  v. 
Bakeman,  4  Abb.  App.  Div.  580. 

In  equity  all  products  of  a  fraud  must  perish 
with  the  fraud.  These  releases  should  not  be 
allowed  to  outlive  the  unlawful  scheme  under 
which  they  are  obtained. 

Fairctm  v.  MeMahon,  189  N.  Y.  290;  Jonee 
v.  Jonee,  120  N.  Y.  689;  National  Life  Inc.  Co. 
v.  Mineh,  58  N.  Y.  145;  Krumm  v.  Beach.  96 
N.  Y.  898;  Mayer  v.  Dean,  115  N.  Y.  656,  5 
L.  R  A.  540;  Cumberland  Coal  A  I.  Co.  v. 
Sherman,  80  Barb.  668. 

An  executor  is  always  a  trustee  of  the  per- 
sonal property  of  the  testator,  and  can  be  called 
upon  to  account  therefor  as  such,  in  a  court  of 
equity,  even  though  no  express  trtist  be  created 
l^  the  will. 

Wager  v.  Wager,  89  N.  Y.  166;  Read  v. 
WiUiame,  126  N.  Y.  660;  Bowere  v.  Smith,  10 
Paige,  200;  Tilden  v.  Qreen,  180  N.  Y.  52.  14 
L.  R.  A.  88;  aBara  v.  Dudley,  95  N.  Y.  408. 
47  Am.  Rep.  58;  BoOand  v.  Aleoek,  108  N.  Y. 
812;  Re  Ingersoire  Will,  181  N.  Y.  573;  RueseU 
v.  Jaekeon,  10  Hare,  204;  Jonee  v.  BadUy,  L. 
R  8  Eq.  685. 

When  a  person,  who  has  defrauded  another 
of  his  estate  by  misrepresentation,  conceal- 
ment, or  other  fraudulent  practices,  is  con- 
verted into  a  trustee  and  ordered  to  account 
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for  or  reconvey  the  property,  the  party  de- 
frauded is  entitled  to  have  the  same  rights  and 
remedies,  as  against  him,  as  he  woul4  ^ 
entitled  to  against  an  express  trustee,  who  had 
fraudulently  committed  a  breach  of  trust. 

Perry,  Tr.  4th  ed.  §  1($6;  Thomson  ▼.  Host- 
wood,  L.  R.  2  App.  Cas  215;  Cumberland  Coal 
d  I.  Co.  V.  Sherman,  80  Barb.  558. 

It  is  incumbent  upon  the  stronger  party  to 
show  atUrmatively  that  no  deception  was  prac- 
tised, no  undue  influence  was  used,  and  that 
all  was  fair,  open,  voluntary,  and  well  under- 
stood. 

Coitee  V.  Cornell,  75  N.  Y.  99;  NeOit  v. 
Loekman,  34  N.  Y.  167;  Weller  v.  Welder,  44 
Hun,  170,  Affirmed,  112  N.  Y.  655;  FUher  v. 
Bishop,  108  N.  Y.  25;  Barr  v.  New  York,  L. 
B,  A  W.  R.  Co.  125  N.  Y.  274;  Oraham  v.  Qra^ 
ham,  148  N.  Y.  580;  Oromenor  v.  Sherratt,  28 
Beav.  659;  Denton  v.  Banner,  28  Beav.  290. 

This  rule  has  been  invariably  applied  to 
executors  or  administrators  who  obtain  re- 
leases or  assignments  from  legatees  or  next  of 
kin  of  their  interest  in  the  estate  in  adminis- 
tration. 

Sears  v.  Sliafer,  6  N.  Y.  268;  Graves  v. 
Waterman,  68  K.  Y.  657,  Reversing,  4  Hun, 
687;  Saviland  v.  WiUets,  141  K.  Y.  85,  Re- 
versing, 67  Hun,  89. 

The  releasor  must  not  only  be  acquainted 
with  the  facts,  but  apprised  of  the  law,  how 
these  facts  would  be  dealt  with  by  a  court  of 
equity.  The  maxim  lynoraniia  juris  exeusat 
neminem  cannot  be  invoked  in  such  a  case. 

Adair  v.  Brimmer,  74  N.  Y.  589;  Saviland 
V.  WilUts,  141  N.  Y.  85;  Champiin  v.  Laytin, 
6  Paige,  197. 

Equity  will  relieve  against  mistakes  of  law 
as  well  as  fact. 

Stone  V.  Oo€(frey  5  DeG.  M.  A  G.  90;  Rogers 
v.  Ingham,  L.  R.  8  Ch.  Div.  851;  Hunt  v. 
Rousmanier,  21  U.  S.  8  Wheat.  205,  5  L.  ed. 
697;  Champiin  v.  Laytin,  6  Paige,  197;  Havi- 
land  V.  WiUeU,  141  N.  Y.  ffiJ. 

These  transactions  cannot  be  maintained  in 
equity  as  fair  settlements  of  doubtful  rights. 

Kerr,  Fraud  &  Mistake,  124;  Adair  v]  Brim- 
mer, 74  N.  Y.  554;  Walker  v.  Symonds,  8 
Swanst.  72;  2  Beach,  Mod.  Eq.  Jur.  §  1005; 
Harriman,  Cont.  247;  Perry,  Tr.  4th  ed.  §  179; 
Stewart  v.  Wyoming  Cattle  Ranche  Co.  128  U. 
8.  888,  82  L.  ed.  441;  Hill,  Trustees,  148; 
Godefroi,  Tr.  485;  Gandy  v.  Macaulay,  L, 
R.  31  Ch.  Div.  1;  Thomson  v.  3istwood,  L. 
R.  2  App.  Cas.  215;  Dickson  v.  Patterson,  160 
U.  S.  592,  40  L.  ed.  548. 

Ignorance,  mistake,  misapprehension,  omis- 
sion to  explain,  and  many  other  like  condi- 
tions  are  quite  as  effective  as  actual  and  in- 
tended fraud,  to  set  aside  releases  in  equity. 

Leaeh  v.  Leach,  65  Wis.  285;  Famam  t. 
Brooks,  9  Pick.  220;  Hvguenin  v.  Basely,  14 
Ves.  Jr.  278;  Lansdowne  v.  Lansdowne,  2  Jac. 
&  W.  205;  Stewart  v.  Ahrenfeldt,  4  Denio,  190. 

The  pietended  *'gifu"  of  $810,000  were 
shockingly  inadequate  as  a  price  for  the  sale 
and  conveyance  of  the  interests  of  the  widow 
and  nieces  in  the  residuary  estate,  which  were 
worth  at  least  $2,200,000. 

Parmelee  v.  Cameron,  41  N.  Y.  892;  Wright 
V.  Wright,  51  N.  J.  Eq.  475;  Dunn  v.  Cham- 
bers, 4  Barb.  876;  Jones  v.  Jones,  120  N.  Y. 
589;  Barnard  v.  GanU,  140  K.  Y.  249;  TaU  v. 
87  L.  R.  A. 


Williamson,  L.  R  2  Ch.  55;  Morse  v.  Royal, 
12  Ves.  Jr.  855;  Gandy  v.  Macaulay.  L.  R  81 
Ch.  Div.  16;  Crowe  v.  Ballard,  1  Ves.  Jr.  218; 
Thomson  v.  Ekutwood,  L.  R.  2  App.  Cas.  215; 
Haviland  v.  WiUeis,  141  N.  Y.  35;  Geyer  v. 
Snyder.  140  N.  Y.  894;  Grates  v.  Waterman, 
63  N.  Y.  6'57,  Reversing,  4  Hun,  687:  Sears  y. 
Shafer,  6  N.  Y.  268:  Bolton  v.  Gardner,  a 
Paige,  278;  Boson  v.  Statham,  1  Cox.  Ch.  Cas. 
l^\PlowHght  V.  Lambert,  52  L.  T.  N.  S.  646; 
Mockerjee  v.  Moekerfee,  L.  R.  2  Ind.  App.  18. 

These  affreements  and  releases  were  obtained 
by  Ritch,  Bolkley,  and  Vaughan  by  oppressive 
conduct  toward  the  sick  widow,  accompanied 
with  threats,  and  by  the  abuse  of  their  posi* 
tion  and  power  as  executors  and  trustees  in 
control  of  the  estate. 

Kerr.  Fraud  &  MisUke.  45;  Alhre  v.  Jewell, 
94  U.  8.  506.  24  L.  ed.  260;  Griffith  v.  Godey, 
118  U.  8.  89,  95,  28  L.  ed.  934,  937;  Harding' 
V.  Wheaton,  2  Mason,  878;  HaU  v.  Perkins,  9 
Wend.  626:  Green  v.  Roworth,  113  N.  Y.  462; 
Weller  v.  Weller,  44  Hun,  172,  Affirmed,  U2 
N.  Y.  655;  Toms  v.  Greenwood,  30  N.  Y.  8.  R. 
478;  Barnard  v.  Ganiz,  140  N.  Y.  249;  Far- 
nam  v.  Brooks,  9  Pick.  220. 

Equity  will  avoid  instruments  obtained  by 
oppressive  conduct,  not  amounting  to  physical 
duress,  where  it  appears  that  the  party  bene- 
fited took  undue  advantage  of  the  situation. 

Stenton  v.  Jerome,  54  N.  Y.  480;  Lonergdn 
V.  Bvford,  148  U.  8.  590.  37  L.  ed.  572;  Hill. 
Trustees,  156;  Beasley  v.  MeGrath,  2  Sch.  A 
Lef.  87. 

The  law  does  not  uphold  such  a  transaction 
as  that  here  In  question,  simply  upon  evidence 
that  the  releasors  had  independent  advisers. 

Nesbit  V.  Loekman,  84  N.  Y.  167;  Weller  ▼. 
Tr<f//er,  44  Hun,  176,  Affirmed,  112N.  Y.  655; 
GihbB  V.  Daniel,  4  Giff.  1;  Tate  v.  Williiimson, 
L.  R  2  Ch.  55;  Gronenor  v.  S/terratt,  28  Beav. 
659. 

One  who  attempts  to  rescind  a  transaction  on 
the  ground  of  fraud  is  not  required  to  restore 
that  which,  in  any  event,  he  would  be  entitled 
to  retain,  either  by  virtue  of  the  contract  sought 
to  be  set  aside,  or  of  the  original  liability. 

Kley  V.  Healy,  127  N.  Y.  555;  Importer^  d 
T.  Nat  Bank  v.  Peters,  128  N.  Y.  278;  Fisher 
V.  Bishop,  108  N.  Y.  25;  Gould  v.  Cayvga 
County  ifat.  Bank,  8«  N.  Y.  75,  99  N.  Y.  388; 
Guekenheimer  v.  Angetine,  81  N.  Y.  394:  Al- 
lerton  v.  Allerton,  50  N.  Y.  670;  IfichoU  v. 
Michael,  28  N.  Y.  264;  Say  v.  Say,  13  Hun, 
315. 

Mr.  James  C*  Caj!*ter,  for  donees  under 
the  deed  of  gift,  appellants: 

The  effort  of  the  plaintiffs  is  to  make  out  a 
case  of  fraud,  in  order  that  the  law  may  im- 
press on  the  residuary  legatees  what  is  called  a 
trust  ex  maleflcio.  The  first  requirement  of 
such  a  case  is  that  It  be  made  by  the  clearest 
evidence. 

MeCormiek  v.  Grogan,  L.  R  4  H.  L.  82. 

The  plaintiffs  have  failed  to  make  out  a  case 
of  any  understanding  with  reference  to  the 
final  disposition  of  the  estate  between  the  tes- 
tator ana  the  executor,  or  either  of  them,  that 
the  estate,  or  either  third  thereof  was  to  be 
disposed  of  in  the  manner  and  proportiona 
claimed  by  the  plaintiffs;  and  even  if  the 
evidence  would  Justify  a  finding  of  a  trust  for 
institutions  generally,  or  for^e  plaintiffs  and 
igitizedbyVjOOQiC 
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other  institutions  in  an  undetermined  and  in- 
<lefinite  proportion,  it  would  not  avail  the 
plaintiffs  in  this  case. 

Briggs  v.  P^ny,  8  DeG.  &  S.  689,  8  Myl. 
A  G.  546;  Clanearty  t.  Clancarty,  L.  R.  81  If. 
^2;  Re  Digglei,  L.  R.  89  Ch.  Div.  258;  Pod- 
mmre  v.  OunniJig,  5  Sim.  485,  7  Sim.  644. 

Plaintiffs  are  effectually  estopped  in  equity 
■by  their  conduct  towards  the  residuary  legatees 
and  the  donees  under  the  deed  of  gift  in  rela- 
tion to  the  settlement  with  the  widow  and 
next  of  kin  from  contesting  the  title  of  the  do- 
sees  under  the  deed  of  gift. 

Messrs.  Brownell  Sb  Lathrop  for  Barnard 
College  appellant. 

Messrs.  Harry  Van  Ness  Philip  and 
Edward  Winslow  Pai^r^*  for  appellant 
Union  College: 

The  effect  of  the  "act  relating  to  wills"  upon 
the  facts  found  by  the  trial  court  was  to  create 
a  trust  ex  malefido  upon  one  half  of  the  whole 
estate  in  favor  of  the 'widow  and  next  of  kin. 

aBara  y.  DudUy,  95  N.  Y.  408,  47  Am. 
Bep.  58. 

The  '*act  relatins  to  wills"  is  a  part  of  the 
mortmain  policy  of  the  state, — the  object  of 
which  is  "in  respect  to  gifts  in  prasenti  to  im- 
pose no  restraints,  except  those  demanded  in 
Justice  to  creditors,  where  donations  might 
operate  in  fraud  of  their  legal  claims;  but  in 
legmrd  to  posthumous  gifts,  to  impose  "salu- 
tary limitations." 

fiaseom  v.  Aideristm,  84  N.  T.  584. 

The  enactment  is  prohibitory  and  it  ought  to 
he  expounded  and  applied  in  that  sense. 

Be  MeGraw's  Estate,  111  N.  Y.  66,  2  L.  R 
A.  887;  Dawning  ▼.  Marshall,  28  N.  Y.  866, 
W  Am.  Dec.  290. 

A  gift  is  equally  "posthumous"  when  given 
by  a  will  through  the  roundabout  medium  of 
•s  trust,  as  when  written  right  out  in  the  will, 
and  therefore  is  quite  as  much  within  the  mis- 
•chief  against  which  the  statute  was  directed. 

Harris  v.  American  Bible  Soe.  4  Trans.  App. 
485,  2  Abb.  App.  Dec.  816,  4  Abb.  Pr.  N.  8. 
421;  Barris  v.  J^lit,  46  Barb.  470;  MeKeown 
V.  Officer,  2  Silv.  S.  C.  652;  Downing  v.  Mar- 
shall,  28  N.  Y.  866,  80  Am.  Dec.  290;  Baseom 
V.  Albertson,  84  N.  Y.  584;  Chamberlain  v. 
Chamberlain^  48  N.  Y.  424:  Lcfevre  v.  Lefenre, 
4S9  N.  Y.  484;  Stephenson  v.  Short,  92  N.  Y. 
•4:^3;  Be  MeGraw's  Estate,  111  N.  Y.  66,  2  L. 
R.  A- 387. 

Colleges  come  within  the  prohibition  of  the 
-statute. 

Chamberlain  v.  Chamberlain,  8  Lans.  348, 43 
N.  Y.  440:  Mollis  r.  Drew  Theological  Semi- 
nary, 95  N.  Y.  166. 

The  deeds  of  release  are  effectual  to  convey 
to  the  donees  under  the  deed  of  gift  the  one 
half  of  the  estate. 

The  cardinal  rule  in  the  construction  of 
<leeds,  as  of  all  contracts,  is  to  so  construe 
them  as  to  effect  the  intention  of  the  parties. 

Schouler,  Pers.  Prop.  3d  ed.  §  77;  Story, 
Eq.  Jor.  S 1047;  French  v.  Carhart,  1  N.  Y.  96; 
Be  Ladue,  118  N.  Y.  218;  Long  Island  R  Co. 
T.  Contlin,  29  N.  Y.  572. 

A  release  is  held  to  be  a  grant  or  any  other 
foode  of  conveyance  which  will  be  necessary 
to  carrv  out  the  intention  of  the  parties. 

Shep.  Touch.  82;, Fray  v.  Pleree,  7  Mass. 
^  L.R.  A. 


881;  Hastings  v.  ^us  HiU  Tump.  Corp.  9 
Pick.  80. 

'^Remise"  and  "release"  are,  in  their  strictest 
signiflcation,  words  of  conveyance. 

2  61.  Com.  324;  4  Kent,  Com.  494;  Miller 
V.  Emans,  19  N.  Y.  884;  5  Blythewood  &  Jar- 
man,  Conveyancing,  4th  ed.  114. 

The  deeds  of  release  may  be  construed  with 
all  the  utmost  ancient  rigor. 

Miller  v.  Emans,  19  N.  Y.  884. 

The  releases  to  Messrs.  Bulkley,  Ritch,  and 
Yauehan,  as  executors  and  trustees  and  in- 
dividually, inure  to  the  benefit  of  the  donees 
under  the  deed  of  gift. 

Chamberlain  v.  Taylor,  105  N.  Y.  185. 

The  interest  of  Mrs.  Fayerweather  and  the 
next  of  kin  is  assignable. 

Ham  T.  Van  Orden,  84  N.  Y.  269;  Miller  y. 
Emans,  19  N.  Y.  884. 

Messrs.  James  L.  Bishop,  Horaee  Rus- 
sellt  Elihu  Root,  Martin  W.  Cooke,  and 
William  B.  Putney,  for  respondents: 

This  action  is  brought  to  establish  and  en- 
force a  constructive  trust.  Equity  constructs 
and  enforces  such  trusts  by  reason  of  acts  or 
threatened  acts  of  parties  which  are  in  viola- 
tion of  good  faith.  It  fastens  a  conscientious 
obligation  upon  them  by  virtue  of  the  relation 
which  they  have  assumed  towards  others,  and 
which  they  ought  not  to  be  permitted  to  vio- 
late. 

WaUgrave  v.  TMs,  2  Kay  &  J.  818;  McCor- 
mick  V.  Qrogan,  L.  R.  4  H.  L.  82;  OUpatriek 
V.  Glidden,  81  Me.  187,  2  L.  R.  A.  662. 

The  cases  falling  within  this  class  are  of 
three  kinds: 

1.  Those  in  which  the  heir  or  next  of  kin  in- 
duces the  testator  not  to  make  a  will  by  bis 
promise  that  if  the  property  is  permitted  to 
come  to  him  by  intestacy  be  will  dispose  of  it 
in  the  manner  in  which  the  testator  declares 
that  he  wishes  it  to  go. 

Williams  v.  Fite^t,  18  N.  Y.  546;  Chester  v. 
Urwiek,  28  Beav.  407;  Browne  v.  Browne,  1 
Han».  Sd  J.  480;  Grant  v.  Bradstreet,  87  Me. 
588. 

2.  Where  the  testator  has  made  a  devise  or 
legacy  to  a  certain  person,  and  being  about  to 
alter  that  devise  or  lesacy,  the  legatee  or  de- 
visee induces  the  testator  to  arotain  from 
making  such  alteration,  by  conduct  leading 
the  testator  to  believe  that  the  legatee  or  de- 
visee will  use  the  property  in  the  manner  in- 
tended by  the  testator. 

Dowd  V.  Tucker,  41  Conn.  197:  Buckingham 
V.  Clark,  61  Conn.  204;  Gaither  v.^Gaither,  8 
Md.  Ch.  158;  Brook  v.  Chappdl,  84  Wis.  405; 
Beech  V. '  Kennegal,  1  Ves.  8r.  128;  Barrow  v. 
Greenough.  8  Ves.  Jr.  152;  Ragsdale  v.  Bags- 
dale,  68  Miss.  92,  11  L.  R.  A.  316. 

8.  Where  a  person  being  about  to  make  a 
will  and  codicil  in  favor  of  a  legatee  or  devisee, 
with  the  intention  that  the  devisee  or  legatee 
shall  not  receive  the  same  for  his  individual 
benefit,  but  for  the  use  or  benefit  of  another,  is 
induced  to  make  the  provision  by  conduct  of 
the  devisee  or  legatee  leading  the  testator  to 
believe  that  he  will  make  use  of  the  devise  or 
legacy  as  intended  by  the  testator. 

(/Hara  v.  DudUy,  95  N.  Y.  408,  47  Am. 
Rep.  5S;Gra9es  Y.Graves,  29N.Y.  8.  R.  624; 
BarrellT.  Benrick,  42  Ala.  60;  DeJLaurencelY. 
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De  Boom,  48  CaL  681;  WUUam$  ▼.  VreelaTidt 
82  N.  J.  Eq.  185,  83  N.  J.  £q.  784:  Qilpatrick 
V.  QUdden,  81  Me.  187,  3  L.  R.  A.  663;  Hooker  t. 
Axford,  88  Mich.  458;  Roge  v.  Hoge,  1  Watts, 
168, 26  Am.  Dec.  63;  Church  v.  Buland,  64 
Pa.  443;  Ru8aeU  t.  Jaekson,  10  Hare,  904; 
WcUlgrave  v.  2VM«,  3  Kay  &  J.  818;  ifdtt  t. 
Cooper,  1  Johns.  &  H.  867. 

The  test  is  whether  the  devise  would  have 
been  made  if  the  devisee,  upon  bein^  informed 
of  the  testator's  purpose  in  making  it,  bad  de- 
clared that  he  would  not  be  governed  by  that 
purpose. 

Wallgrave  v.  TMs,  2  Eay  A  J.  818;  Mos$  v. 
Cooper,  1  Johns.  &  H.  867;  SchuWs  Appeal,  80 
Pa.  405;  Rtusell  v.  Jaekeon,  10  Hare,  304;  Tee 
V.  Ferris,  3  Kay  &  J.  857. 

When  Mr.  Bulkley  discovered  that  he  had 
been  placed  by  Mr.  Ritcb  in  the  position  of 
receiving  a  portion  of  the  residuary  estate,  upon 
this  assurance  given  to  Mr.  Fayerweather,  he 
was  bound,  if  be  accepted  the  gift,  to  take  it 
for  lust  what  it  was  intended  to  be. 

Moee  V.  Co&per,  4  L,  T.  N.  S.  790;  Hooker  v. 
Azford.  88  Mich.  458. 

The  words  employed — *  'recommend,"  "sug- 
ffest,"  ''wish"— are  words  which  are  frequently 
indicative  of  a  purpose  to  create  a  trust  or  im- 
pose a  charge. 

PhiUvpe  V.  PhiUipe,  113  N.  Y.  197;  Cotton  v. 
Colton,  137  U.  8.  800,  82  L.  ed.  188. 

The  act  of  1860  is  confined  to  a  devise  or  be- 
quest in  a  last  will  and  testament,  and  the  plain- 
tiffs' rights  do  not  arise  out  of  a  devise  or  be- 
quest in  Mr.  Fayerweather's  will. 

Harris  v.  Honeelh  Gilb.  £q.  Rep.  11,  3  Eq. 
Oas.  Abr.  494;  Adlingion  y.  Cann,  8  Atk.  141; 
BoekwoodPi  Case,  Cro.  £liz.  pt.  1,  p.  164;  Chester 
v.  l7rt«c*,33Beav.407;  WiUiams  v.  Fitch,  18 
N.  Y.  546;  Broione  v.  Brovme,  1  Harr.  &  J. 
480;  Be  Bayes,  L.  R.  36 Ch. Div. ^\\'BeKintfs 
Estate,  L.  R  31  Jr.  378. 

The  rights  of  beneficiaries  in  such  honorary 
trusts  are  not  testamentary  in  their  character. 

CuUen  V.  Atty,  Qen.  L.  R.  1  H.  L.  190,  Af- 
firming  14  Ir.  C.  L.  Rep.  187;  OUiffe  v.  WeUs, 
180  Mass.  321;  Hoge  v.  Hoge,  1  Watto,  168,  26 
Am.  Dec.  52;  Churi^  v.  Ruland,  64  Pa.  142; 
CHara  v.  Dudiey,  95  N.  Y.  402,47  Am.  Rep. 
53. 

The  transactions  amount  to  an  equitable  as- 
signment by  Ritch,  Bnlkley.  and  Vaughan  to 
the  plaintiffs  of  their  expectant  interest  under 
the  devise 

Hirsh  v!  Aver,  146  N.  Y.  18,  Affirming  79 
Hun,  498;  Pom.  Eq.  Jur.  §  875. 

The  interest  which  one  may  take  under  the 
will  of  another  who  is  still  living  is  thus  as- 
Bignable  in  equity. 

Stoter  V.  Eyeleshimer,  8  Keyes,  620;  Kinyon 
f.  Kinyon,  81  Abb.  N.  C.  76;  Field  v.  Neva 
York,  6  N.  Y.  179,  57  Am.  Dec.  485;  Jones  v. 
Neu>  York,  90  N.  Y.  887;  Pom.  Eq.  Jur.  §§  868, 
1285,  et  seq. 

The  act  of  1860  applies  only  to  devises  and 
bequests  to  the  corporations  named  when  they 
appear  on  the  face  of  the  will,  and  in  this  re- 
spect it  differs  materially  from  the  statute  of 
Geo.  n 

Hoyi\.  Cross,  108  N.  Y.  76;  Hull  v.  HuU,  2 
Strobh.  Eq.  188;  SchuUz's  Appeal,  80  Pa.  896. 

The  statute  leaves  testators  at  liberty  to  cut 
off  all  their  near  relations  by  a  testamentary 
87  L.  R.  A. 


gift  of  all  their  property  to  individuals  for 
charitable  purpoees. 

Vanderveer  v.  MeKane,  35  Abb.  K.  O.  105; 
Edson  V.  Bartow,  15  Misc.  179. 

A  devise  to  an  individual,  although  he  may 
be  directed  to  apply  the  legacy  to  Sie  benefit 
of  a  charitable  or  religious  corporation.  Lb  not 
in  violation  of  the  statute. 

Vanderveer  v.  McKane,  35  Abb.  N.  C.  105. 

Neither  the  residuary  le^tees  nor  the  vol^ 
untary  donees,  who  take  only  under  them,  can- 
invoke  the  application  of  the  act  of  1860. 

CJianiberlain  v.  Chamberlain,  48  N.  Y.  434; 
Downing  v.  Marshall,  33  N.  Y.  886.  80  Am. 
Dec.  290;  Be  MeOrau^s  EstaU,  111  N.  Y.  66, 
3  L.  R.  A.  887;  HUlii  v.  Drew  Theological  8em^ 
inary,  95  N.  Y.  166. 

However  positive  the  language  of  the  statute 
designed  for  the  benefit  of  individuals  who  are 
capable  of  protecting  themselves  in  the  courts, 
it  may  be  waived  by  the  persons  for  whose 
benefit  it  was  intended,  aod  will  not  be  applied 
or  enforced  unless  invoked  bv  them. 

Endlich,  Interpretation  of  Statutes,  ed.  1888, 
860;  Smiths,  8axton,(i  Tick.  488;  BreUhaupt 
V.  Bausket,  1  Rich.  Eq.  465;  Ford  v.  Memray^ 
1  Rich.  Eq.  474;  Hull  v.  HuU,  3  Strobh.  Eq. 
188;  Bouknight  v.  Brown,  16  8.  C.  155;  Ander- 
son V.  Roberts,  18  Johns.  515,  9  Am.  Dec.  285; 
Porter  v.  Wormser,  94  N.  Y.  481;  WeUs  v. 
Monahan,  139  N.  Y.  161;  Smith  v.  JSosson.  89* 
Hun,  568;  Williams  v.  TOt,  86  N.  Y.  826;  P&st 
V.  Dart,  8  Paige,  640;  Dix  v.  Van  Wyek,  3  HilU 
522:  Smith  v.  Marmn,  27  N.  Y.  187. 

The  rights  of  the  widow  and  next  of  kin 
have  been  extinguished,  and  no  obstacle  re- 
mains in  any  event  to  the  enforcement  of  the 
trust. 

M*  Caries  t.  Orphan  Asylum  Soe.  9  Cow.  487,. 
18  Am.  Dec.  516;  Sweeting  v.  Sweeting,  10  Jur. 
N.  S.  81;  P^t  V.  Mason,  91  K.Y.  589.  43  Am. 
Rep.  689;  Bopt  y.  Hoyt,  112  N.  Y.  505;  Bork^ 
V.  Martin,  183  K.  Y.  380;  Leiper  v.  Hoffman, 
36  Miss.  615;  Cowan  v.  Stamps,  46  Miss.  445; 
Be  Windle,  3  Edw.  Ch.  585. 

The  widow  took  no  part  in  the  residuary  es- 
tate bv  intestacy.  She  was  not  and  never  had 
been  m  posseseion  of  any  part  of  the  residuary^ 
estate.  If  she  had  anything  it  was  nothing 
but  a  mere  naked  right  of  action.  It  was  the 
right  to  file  a  bill  in  equitv  to  establish  a  result- 
ing trust  in  her  favor  and  in  favor  of  the  next 
of  kin.  Such  a  right  was  never  assignable 
either  at  law  or  in  equity  and  is  not  assignable 
under  our  statute. 

[grosser  v.  Edmonds,  1  Yonnge  A  0.  Exch. 
481;  Perry,  Tr.  §  69;  Pom.  Eq.  Jur,  §  1376; 
Pom.  Rem.  &  Hem.  Rights,  158;  Traer  v. 
Clews,  115  U.  8.  539,  29  L.  ed.  480:  Graham. 
V.  La  Crosse  dt  M,  B,  Co.  102  U.  8.  148,  26  L. 
ed.  106;  Oruber  v.  BaJcer,  30  Nev.  468,  9  L. 
R.  A.  803;  Norton  v.  TuUU,  60  HI.  180:  HiU 
V.  Boyle,  L.  R.  4  .Eq.  260;  DeHoghton  v.  Money, 
L.  R.  3  Ch.  169;  WiUiams  v.  Boyle,  1  Misc. 
864. 

A  court  of  equity  will  in  no  event  work  out 
an  equitable  assignment  unless  the  rights  of 
the  assignee  are  based  upon  a  valuable  consid- 
eration. 

1  Pom.  Eq.  Jur.  §  870;  Onondaga  Countf' 
Milk  Asso.  V.  WaU,  17  Hun,  494;  Minium  v. 
Seymour,  4  Johns.  Ch.  497. 

Whatever  rights  the  residuary  legatees  ao- 
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quired  bj  the  releases  Inared  to  the  benefit  of 
Use  tweaty  colleges. 

No  person  who  is  placed  in  a  situation  of 
trust  or  confldence  in  reference  to  the  subject- 
matter  of  a  transfer  can  acquire  the  title  to  the 
property  or  any  interest  therein  on  his  own  ac- 
count. The  moment  he  acquires  such  an  in- 
terest the  trust  attaches  to  it. 

Torr:y  v.  Bank  of  Orlean9,  0  Paiee,  649; 
Fulton  y.  WfiiCney,  66  K.  T.  548:  Tiffany  & 
BuUard,  Trustees.  558;  Perry,  Tr.  §  488; 
Lewin,  Tr.  286;  Bpicer  v.  Spicir,  16  Abb.  Pr. 
N.  S.  112. 

The  plaintiffs  are  not  precluded  or  estopped 
from  asserting  the  claim  presented  by  this  ac- 
tion by  reason  of  any  of  the  matters  set  up 
in  the  answers,  or  of  any  facts  proved  in  the 
case. 

The  adjudication  by  the  surrogate  relative 
to  the  collateral  inheritance  tax  was  not  a  de- 
termination of  any  question  or  questions  in- 
volved in  this  action,  and  does  not  conclude 
the  plaintiff's  claim  herein,  or  in  any  wise 
affect  the  same. 

Be  Roman's  Will,  126  N.  T.  78;  Be  Walk- 
sKs  WiU,  186  N.T.  20;  Erekler  v.  Bitter,  62  N. 
Y.  872;  Be  UUman'o  EetaU,  187  N.  Y.  408; 
B€  Woifee  Estate,  j87  N.  Y.  205;  WrigU  v. 
Delafldd,  25  N.  Y.  *^ri. 

Meeen,  Redding  Ji  Kiddle»  for  North- 
western University: 

The  Northwestern  University  is  a  nominee 
or  nominated  cestui  que  truet  of  Mr.  Fayer- 
weather  himself. 

The  words  used  impose  a  duty  upon  the 
residuary  legatees. 

1  Wms.  Ezrs.  Am.  notes,  p.  148,  note  y; 
Knox  V.  Knox,  59  Wis.  172.  48  Am.  Hep.  487; 
1  Jarman.  Wills,  5th  ed.  885;  PhUlipe  v.  PhO- 
tf«L  112  N.  Y.  204. 

Equity  will  impress  a  trust  upon  a  fund 
whenever  it  would  prove  a  fraud  to  divert 
such  fund  from  the  purpose  for  which  its  cre- 
ator intended  it  should  be  applied. 

(/Dmra  v.  Dudley,  95  N.  Y.  418.  47  Am, 
Bep.  58;  WheeUr  v.  Beynolde,  66  N.  Y.  286; 
Piper  V.  Hoard,  107  N.  Y.  78. 

It  is  entirely  immaterial  whether  one  or  all 
of  the  residuary  legatees  knew  the  contents  of 
the  private  memorandum  of  March  22,  1889. 

(/Sara  v.  Dudley,  95  N.  Y.  408,  47  Am. 
Hep.  58:  Bowbotham  v.  Dunnett,  L.  H.  8  Ch. 
Div.  480;  Hooker  v.  Amford,  88  Mich.  458; 
BusseU  V.  Jackson,  10  Hare,  206. 

The  beneficiary  in  this  case,  Northwestern 
University,  may  avail  itself  of  the  trust  ar- 
rangement, although  unknown  to  it  at  the 
time,  and  mav  take  advantage  of  such  trust 
after  the  death  of  the  testator,  provided  that 
there  has  been  no  rescission  in  fact  or  no  act 
tending  to  shdV  a  purpose  to  rescind  the  cre- 
ation of  such  trust. 

Wadd  V.  Haeleton,  62  Hun,  607. 

The  act  of  the  residuarv  legatees  in  nomi- 
nating the  Northwestern  University  as  a  donee 
or  beneficiary  under  the  deed  of  gift  estops 
them  from  denying  that  thereby  they  have 
undertaken  to  carry  out  the  wishes  of  Mr. 
Fayerweather  as  expressed  in  the  private  mem- 
orandum of  March  22,  1889. 

Norton  v.  Mallory,  68  N.  Y.  487;  BMine  v. 
Bobbins,  89  N.  Y.  257;  Bamer  v.  Sidway,  124 
N  Y.  688.  12  L.  H.  A.  468;  Day  v.  Both,  18 


N.  Y.  458;  Wadd  v.  Tlaeieton,  62  Hun,  607; 
Siemon  v.  Schurck,  29  N.  Y.  598;  Faircfiild  v. 
Fairchild,  64  N.  Y.  476;  Chapman  v.  Ptn-ter, 
69  N. Y.  276;  Be  Carpenter,  131  N.Y.  86;  FooU 
▼.  Bryant,  47  N.  Y.  544. 

The  allegations  in  the  complaint  of  plaintiffs 
and  in  the  answer  of  the  next  of  kin  and  the- 
executors  of  the  estate  of  Lucy  Fayerweather, 
admitting  that  the  Northwestern  University  is 
entitled  to  the  sum  of  $100,000.  are  conclusive 
upon  the  court  in  the  absence  of  any  provision 
of  law  which  miffht  prevent  the  University 
from  taking  the  gift. 

Fairc/iild  v.  Fairchild,  64  N.Y.  476;  Holmee^ 
V.  Jonee,  121  N.  Y.  466;  TiedaU  v.  Delaware 
db  B.  Canal  Co.  116  N.  Y.  416;  Paige  v.  WO- 
let,  88  N.Y.  81;  Cook  v.  Barr,  44  N.Y.  156. 

Meeare,  William  B.  Hornblower,  How- 
ard A.  Taylor  and  MeCreadj  Sjke** 
for  respondent  Lincoln  Universltv: 

The  memorandum  of  March  22,  1889,  does 
not  take  away  the  rights  of  Lincoln  University 
or  Hampton  Institute. 

Johnston  V.  Bowlande,  2  DeG.  &  S.  856;  Ad- 
lington  V.  Cann,  8  Atk.  141;  Johnson  v.  BaU,. 
6  DeG.  &  8.  85;  I/nnax  v.  Bipley,  8  Smale  Ss 
G.  48;  Juniper  Vv  BatcheUor,  19  L.  T.  N.  8. 
200;  Be  King'e  Estate,  L.  R  21  Jr.  278;  Thomae 
V.  ThomM,  108  Ind.  576;  Mann  v.  Mann,  14 
Johns.  1,  7  Am.  Dec.  416;  Tole  v.  Bardy,  6 
Cow.  888;  Booth  v.  Baptist  Church  ef  Christ, 
126  N.Y.  215. 

ilfr.  Charles  M«  Earle  for  Manhattan 
Dispensary. 

Vaunt  J.,  delivered  the  opinion  of  the 
court: 

The  appellants  are  of  two  classes,  each 
hostile  to  the  other,  and  both  hostile  to  the 
plaintiffs,  who,  with  certain  of  the  defendants^ 
are  respondents.  One  class  comprises  the  ex- 
ecutors of  the  widow  and  the  next  of  kin.  with 
the  exception  of  Mrs.  Beardsley,  who  unite  in 
claiming  that  there  was  a  secret  trust  in  favor 
of  the  colleges  named  in  the  ninth  article  of  the 
will,  or  of  beneficiaries  to  be  appointed  by 
Messrs.  Hitch,  Bulkley,  and  Vaughan.  created 
by  the  gift  of  the  residuary  estate  to  those  gen- 
tlemen In  connection  with  their  promise  to  the 
testator  to  turn  over  their  legacy  to  such  col- 
leges or  beneficiaries;  that  this  trust  was  void, 
as  an  evasion  of  the  statute  of  1860,  or  for  in- 
definiteness.  or  both,  except  to  the  extent  of 
the  difference  between  the  sum  of  $2,195,000. 
specifially  given  to  colleges  and  hospitals,  and 
one  half  the  estate  after  payment  of  debts;  that 
the  deed  of  gift  was  void  as  a  fraud  upon  the 
testator,  the  twenty  colleges,  the  act  of  1860. 
and  the  widow  and  next  of  kin;  that  the  re- 
leases executed  by  the  widow  and  next  of  kin 
were  void,  because  they  were  procured  by 
fraud;  and  that  hence  the  executors  of  the 
widow  and  the  next  of  kin  are  entitled  to  that 
part  of  the  residuary  estate  which,  owing  to 
the  partial  failure  of  the  secret  trust,  was  not 
disposed  of  by  the  will  or  codicils,  but  passed 
under  the  statutes  of  descents  and  distributions 
as  assets  neither  devised  nor  bequeathed.  The 
other  class  of  appellants  includes  the  residuary 
legatees  and  their  donees  under  the  deed  of 

Sift,  who  claim  that  the  legacy  in  the  tenth  ar- 
cle  was  absolute,  although  made  with  an  ex- 
pectation on  the  part  of  the  tfistator  that  the 
igitizedbyv 
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residuary  legatees  would  apply  it  in  accordaDce 
with  what  they  believed  to  be  his  wishes;  and 
that  hence  the  deed  of  gift  was  effective,  and 
the  donees  thereunder  entitled  to  receive  ac- 
cordingly. Said  donees  further  claim  for  them- 
selves that,  if  the  residuary  legatees  were  guilty 
of  fraud,  express  or  implied,  in  procuring  the 
will,  aud  were  thereby  precluded  from  taking 
an  absolute  title,  they  held  the  gift  for  the 
benefit  of  the  widow  and  next  of  kin,  to  whom 
it  equitably  belonged,  and  that  the  law  would 
not  fasten  upon  the  fund  an  equitable  obliga- 
tion or  trust  to  devote  it  to  a  purpose  in  viola- 
'tion  of  the  law  itself  as  expressed  in  the  act  of 
1860;  that  the  releases  executed  by  the  widow 
and  next  of  kin  to  the  residuary  legatees  operat- 
•ed  as  transfers,  and  not  only  made  the  ori&inal 
title  of  the  latter  complete,  but  confirmed  the 
*  title  conferred  by  them  upon  the  donees  under 
the  deed  of  gift.  They  also  inMst  that  the 
plaintiffs  are  estopped,  by  encouraging  and 
-uniting  in  a  settlement  made  with  the  widow 
•and  next  of  kin,  from  asserting  a  claim  that 
would  render  that  settlement  of  no  value  to 
'those  who  parted  with  value  in  order  to  make 
it,  and  that  an  adjudication  of  the  surrogate, 
viade  in  a  special  proceeding  under  the  collat- 
eral inheritance  act,  is  a  bar  to  this  action. 

The  respondents,  being  the  plaintiffs  and  cer- 
tain defendants  who  stand  with  them,  are  with 
aome  exceptions,  the  colleges  named  in  the 
ninth  article  of  the  will.  Their  claim  is  that 
the  testator  intended  that  the  residuum  of  his 
•estate  should  go  to  those  colleges;  that  he 
would  not  have  made  the  gift  to  the  residuary 
legatees  had  he  not  been  assured  by  them,  or  in 
ibeir  behalf,  that  they  would  thus  dispose  of 
it  heir  legacy;  that  beDce  the  residuary  legatees 
were  under  an  equitable  obligation  to  so  dis- 
pose of  it;  that  they  bad  no  right  to  disappoint 
•his  belief,  based  on  their  promises,  which  in- 
duced him  to  thus  make  his  will,  by  disposing 
•of  the  property  through  the  deed  of  gift,  which 
is,  therefore,  'of  no  effect;  that  there  was  no 
violation  of  the  statute  of  1860  in  fact,  but  if 
there  was,  no  one  can  take  advantage  of  it  but 
the  widow  and  next  of  kin,  who,  bv  their  re- 
leases, waived  all  the  rights  derived  from  that 
-statute,  and  hence  that  the  settlement  made 
with  them  inures  to  the  benefit  of  the  colleges 
^naroed  in  the  ninth  article  of  the  will,  which 
thus  became  entitled  to  the  residuary  estate. 

1.  The  first  question  presented  for  decision 
is,  What  facts  may  we  assume  to  have  been 
found  by  the  courts  below,  whether  expressed 
.'n  words  or  not?  The  Code  of  Civil  Procedure 
provides  that  "the  decision  of  the  court,  or  the 
report  of  a  referee,  upon  the  trial  of  the  whole 
issues  of  fact,  may  state  separately  the  facts 
found  and  the  conclusions  of  law  and  direct 
the  judgment  to  be  entered  thereon;  or  the 
court  or  referee  may  file  a  decision  stating  con- 
cisely the  grounds  upon  which  the  issues'have 
been  decided  and  direct  the  judgment  to  be 
•entered  thereon."  Code  Civ.  Proc.  §  1022. 
Although  the  decision  by  the  special  term  and 
the  affirmance  by  the  general  term  werefgen- 
>€ral  in  form,  necessarily  some  facts  were  found 
by  those  courts,  even  if  they  are  not  specified 
in  the  record;  otherwise  the  burden  of  deciding 
•questions  of  fact  would  be  cast  upon  this  court, 
which  hasjurisdiction  to  decide  only  questions 
"Of  law.  We  think  that  the  effect  of  a  decision 
•97L.R.A. 


by  the  trial  court  without  expressing  the  facts 
found  is  the  same  as  if  there  had  been  a  gen- 
eral verdict  rendered  by  a  jury,  and  that  the 
same  presumptions  arise  in  lis  support.  When 
a  judgment  entered  upon  a  verdict  has  been 
affirmed  by  the  general  term,  this  court  can 
look  into  the  evidence  only  to  ascertain  whether 
there  were  any  facts  proved  upon  which  the 
jury  could  base  their  verdict.  Hazman  v. 
Haboken  Ixind  db  Improt).  Co.  50  N.  Y.  63-55. 
If,  upon  such  examination,  the  court  finds 
there  is  some  evidence  to  sustain  the  verdict, 
and  that  upon  any  view  of  the  facts  the  verdict 
can  be  upheld,  it  will  not  interfere  with  the 
determination  of  the  general  term  affirming 
the  judgment,  even  wnen  it  might,  if  it  had 
the  power  to  determine  the  questions  of  fact 
embraced  in  the  verdict,  have  reached  a  con- 
clusion other  than  that  reached  by  the  jury. 
Maker  v.  Central  Park,  N.  dt  E,  R.  Go.  67  N. 
Y.  52-55.  Where  the  affirmance  is  by  an  ap- 
pellate division,  and  is  unanimous,  we  have  no 
power  to  examine  the  record,  even  to  see  if 
there  is  any  evidence  to  sustain  the  verdict. 
Seuehy  v.  HtlUide  CoaX  &  I.  €h.  150  N.  Y.  219. 
222.  We  are  of  the  opinion,  therefore,  that 
where  the  decision  of  the  special  term  does  not 
state  the  facts  found,  and  the  judgment  entered 
thereon  has  been  affirmed  by  the  general  term, 
upon  an  appeal  to  this  court  all  the  facts  war- 
ranted by  tbe  evidence  and  necessary  to  sup- 
port the  judgments  below  are  presumed  to  have 
been  found.  Hence,  upon  such  an  appeal,  we 
have  no  more  control  over  the  facts  ihan  we 
have  when  specific  findings  are  made  by  the 
special  term  and  affirmed  by  tbe  general  term. 
This  conclusion  takes  the  question  as  to  the 
fraud  alleged  to  have  been  practised  by  tbe  resid- 
uary legatees  upon  the  widow  and  next  of  kin 
in  procuring  the  releases  out  of  the  case,  for  it 
cannot  be  said  on  the  record  before  us  that  the 
evidence  tending  to  show  fraud  is  so  irresist- 
ible as  to  make  the  omission  to  find  fraud  an 
error  of  law.  Assuming  that  there  was  evi- 
dence enough  to  warrant  the  inference  of  fraud 
there  was  also  ample  evidence  to  warrant  tbe 
in  ference  that  there  was  no  fraud.  A  question 
of  fact  was  thus  presented  which  is  beyond 
our  power  of  review.  The  only  ground  upon 
which  it  is  claimed  tbat  tbe  alleged  fraud  was 
so  conclusively  proved  as  not  to  involve  a 
question  of  fact,  is  that  the  residuary  legatees 
did  not  state  tbat  there  was  a  secret  trust  in 
favor  of  the  colleges  named  in  the  ninth  article 
of  the  will,  and  tbat  the  effect  of  that  trust 
was  to  vest  the  bulk  of  the  residuary  estate  in 
tbe  widow  and  next  of  kin.  What  are  the 
facts?  The  residuary  legatees  were  engaged  in 
settling  a  law  suit  with  hostile  parties  towards 
whom  tbey  sustained  no  fiduciary  relation,  and 
who  were  represented  by  counsel  of  the  highest 
standingand  ability.  Substantially  all  of  tbe 
material  facts  bad  been  disclosed  by  the  evi- 
dence taken  during  tbe  trial,  in  which  both 
parties  to  the  releases  were  then  engaged.  The 
residuary  legatees  had  been  examined  at  length 
upon  the  witness  stand  by  counsel  for  the 
widow  and  next  of  kin,  who  had  ample  op- 
portunity to  make  full  discovery.  While  they 
took  the  position — to  which  they  still  adhere — 
tbat  the  gift  to  them  was  absolute,  tbat  posi- 
tion was  not  acquiesced  in  by  the  widow  and 
nieces,  for  their  counsel  openly  claimed  and 
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argued  in  snrroeate's  court  that  there  was  a 
secret  tniat,  which  was  inyalid,  and  that  their 
'Clients  were  entitled  to  the  residuary  estate. 
While  there  may  have  been  concealment  of 
opinions,  there  was  no  concealment  of  the  facts 
upon  which  those  opinions  were  based.  The 
residuaiT  legatees  were  not  bound  to  volunteer 
their  opinions,  even  if  they  then  thought  ihere 
was  a  secret  trust.  One  who  is  trying  to  settle 
litigation  has  the  right  to  keep  his  opinion  on 
Ibe  merits  to  himself.  The  controversy  as  to 
whether  there  was  a  secret  trustor  not,  as  well 
as  the  contest  over  the  probate  of  the  will,  was 
fairly  covered  b^  the  terms  of  the  releases,  so 
far  as  the  parties  to  those  instruments  were 
concerned.  They  dealt  with  each  other  at 
arm's  length,  as  adversary  parties,  knowing 
the  substantial  facts:  and  they  are  presumeil  to 
have  had  them  in  mind  when  the  releases  were 
•executed,  and  to  have  covered  by  the  laoguace 
uaed  all  questions  to  which  those  facts  could 
-give  rise.  Even  if  we  hold,  when  we  reach 
the  question,  that  there  was  a  secret  trust,  that 
-will  not  convict  the  residuanr  legatees  of  fraud 
in  claiming  the  contrary  before  the  surrogate. 
for  one  who  neither  withholds  nor  misstates 
the  facts  cannot  be  adjudged  guilty  of  fraud 
aimply  because  the  courts  finally  decide  the 
law  to  be  other  than  he  claimed  it  to  be  while 
engaged  in  litigation  over  the  subject.  Such  a 
rule  would  make  nearly  every  unsuccessful 
litigant  guilty  of  fraud.  From  this  statement 
it  is  obvious  that  there  was  no  such  conceal- 
ment as  would  require  the  court,  if  the  trial 
were  before  a  jury,  to  direct  a  verdict  on  the 
hasis  of  fraud  proved  beyond  question.  Oar 
conclusion  is  that  the  executors  of  the  widow 
and  the  nieces  have  no  standing  upon  this  ap- 
peal; so  that  the  contest  is  narrowed  to  the 
other  conflicting  claimants,  one  class  resting 
their  claims  upon  the  deed  of  gift  and  the  re- 
leases, and  the  other  upon  the  will,  the  secret 
trust,  and  the  releases. 

2.  The  next  question  in  the  natural  order 
of  discussion  is  whether  there  was  a  secret 
trust.  While  a  testator  may  make  a  gift  to  a 
legatee  solely  for  the  purpose  of  enabling  him, 
if  he  sees  fit.  to  dispose  of  it  in  a  particular 
way,  still  if  there  is  no  promise  by  him.  either 
•express  or  implied,  to  so  dispose  of  it.  and  the 
matter  is  left  wholly  to  his  wUl  and  discretion, 
no  secret  trust  is  created,  and  he  may.  if  he 
chooses,  apply  the  legacy  to  his  own  use. 
When  it  clearly  appears  that  no  trust  was  in- 
tended, even  if  it  is  equally  clear  that  the  tes- 
tator expected  that  the  gift  would  be  applied 
in  accordance  with  his  known  wishes,  the 
legatee,  if  he  has  made  no  promise,  and  none 
has  been  made  in  his  behalf,  takes  an  absolute 
title,  and  can  do  what  he  pleases  with  the  gift. 
Whatever  moral  obligation  there  may  be,  no 
legal  obligation  rests  upon  him.  On  the  other 
hand,  if  the  testator  is  induced  either  to  make 
m  will  or  not  to  change  one  after  it  is  made,  by 
a  promise,  express  or  implied,  on  the  part  of  a 
le^tee  that  he  will  devote  his  legacy  to  a  cer- 
tain lawful  purpose,  a  secret  trust  is  created, 
and  equity  will  compel  him  to  appl^  property 
thus  obtained  in  accordance  with  his  promise. 
(yffara  ▼.  Dudley,  96  N.  Y.  408,  47  Am.  Rep. 
453:  Brawn  ▼.  Lynch.  1  Paige,  147;  Dofrd  v. 
Tucker,  41  Conn.  197;  De  Laurencel  v.  De 
Boom,  48  CaL  581;  BraumsT.  Browne,  1  Harr. 
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A  jr.  480;  Church  ▼.  Ruland,  64  Pa.  443; 
Towlcs  V.  Burton,  Rich.  £q.  Gas.  146,  24  Am. 
Dec.  409;  McLeVan  v.  McLean,  3  Head,  684; 
RtmeU  V.  Jac/ison,  10  Hare,  204;  Tkynn  v. 
ITiynn,  1  Vern.  286:  Beech  v.  KennegcU,  1  Ves. 
Sr.  124;  Wallgrave  v.  Tebbs,  2  Kay  &  J.  321; 
M'Cormick  v.  Orogan,  L.  R.  4  H.  L.  82.  The 
trust  springs  from  the  intention  of  the  testator 
and  the  promise  of  the  legatee.  The  same  rule 
applies  to  heirs  and  next  of  kin  who  induce 
their  ancestor  or  relative  not  to  make  a  will 
by  promising,  in  case  his  property  falls  to 
them  through  intestacy,  to  dispose  of  it.  or  a 
part  of  it,  m  the  manner  indicated  by  him. 
Williams  v.  Fitc/t,  18  N.  Y.  546;  Orant  v. 
Bradi^treet,  87  Me.  583;  Oilpatrick  v.  Qlidden, 
81  Me.  137,  2  L.  R.  A.  662.  The  rule  is 
founded  on  the  principle  that  the  legacy  would 
not  have  been  given,  or  intestacy  allowed  to 
ensue,  unless  the  promise  had  been  made;  and 
hence  the  person  promising  is  bound,  in  equity, 
to  keep  it,  as  to  violate  It  would  be  fraud. 
While  a  promise  is  essential,  it  need  not  be  ex- 
pressly made,  for  active  co-operation  or  silent 
acquiescence  may  have  the  same  effect  as  an 
express  promise.  If  a  legatee  knows  what  the 
testator  expects  of  him,  and,  having  an  oppor- 
tunity to  speak,  says  nothing,  it  may  be  equiva- 
lent to  a  promise,  provided  the  testator  acta 
upon  it.  Whenever  it  appears  that  the  testar 
tor  was  prevented  from  action  by  the  action  or 
silence  of  a  legatee,  who  knew  the  facts  in 
time  to  act  or  speak,  he  will  not  be  permitted 
to  apply  the  legacy  to  his  own  use  when  that 
would  defeat  the  expectations  of  the  testator. 
As  was  said  by  this  court  in  the  (/Hara  Cflite, 
95  N.  Y.  403,  47  Am.  Rep.  58:  "It  mat- 
ters little  that  McCue  did  not  make  in  words  a 
formal  and  express  promise.  Everything  that 
he  said  and  everything  that  he  did  was  full  of 
that  interpretation.  When  the  testatrix  was 
told  that  the  legal  effect  of  the  will  was  such 
that  the  legatees  could  divert  the  fund  to  their 
own  use,  which  was  a  statement  of  their 
power,  she  was  told  also  that  she  would  only 
have  their  honor  and  conscience  on  which  to 
rely,  and  answered  that  she  could  trust  tbem, 
which  was  an  assertion  of  their  dutv.  Where 
in  such  case  the  legatee,  even  by  silent  acqui- 
escence, encourages  the  testatrix  to  make  a  be- 
quest to  him  to'^be  by  him  applied  for  the 
benefit  of  others,  it  has  all  the  force  and  effect 
of  an  express  promise."  The  trust  does  not  act 
directly  upon  the  will  by  modifyine  the  gift, 
for  the  law  requires  wills  to  be  wholly  in  writ- 
ing, but  it  acu  upon  the  gift  itself  as  it  reaches 
the  possession  of  the  legatee,  or  as  soon  as  he 
is  entitled  to  receive  it.  The  theory  is  that  the 
will  has  full  effect,  by  passing  an  absolute  lega- 
acy  to  the  legatee,  and  that  then  equity,  in  or- 
der to  defeat  fraud,  raises  a  trust  m  favor  of 
those  intended  to  be  benefited  by  the  testator, 
and  compels  the  legatee,  as  a  trustee  ez  male- 
fleio,  to  turn  over  the  gift  to  them.  The  law, 
not  the  will,  fastens  the  trust  upon  the  fund, 
by  requiring  the  legatee  to  act  in  accordance 
with  the  instructions  of  the  testator  and  his 
own  promise.  Neither  the  statute  of  frauds 
nor  the  statute  of  wills  applies,  because  the 
will  takes  effect  as  written  and  proved;  but,  to 
promote  justice  and  prevent  wrong,  the  courts 
compel  the  legatee  to  dispose  of  his  gift  in 
accordance  with  equity  and  good  conscience^ 
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Ab  was  well  said  in  Wallgrave  y.  Tebbs,  2  Kay  <& 
J.  821:  * 'Where  a  persoD,  knowioi^  that  a  tesu- 
tor  in  makiog  a  disposition  in  his  favor,  in< 
tends  it  to  be  applied  for  purposes  other  than 
his  own  benefit,  either  expressly  promises,  or 
by  silence  implies  that  he  will  carry  the  testa- 
tor's intention  into  effect,  and  the  property  is 
left  to  him  upon  the  faith  of  that  promise  or 
undertaking,  it  is  in  effect  a  case  of  trust;  and, 
in  such  a  case,  the  court  will  not  allow  the  dev- 
isee to  set  up  the  statute  of  frauds— or  rather 
the  statute  of  wills,  by  which  the  statute  of 
frauds  is  now  in  this  respect  superseded;  and 
for  the  reason  the  devisee  by  his  conduct  has 
induced  the  testator  to  leave  him  the  property; 
and,  as  Lord  Justice  Turner  says  in  livssell  v. 
Jackson,  no  one  can  doubt  that,  if  the  devisee 
had  stated  that  he  would  not  carry  into  effect 
the  intentions  of  the  testator,  the  disposition 
in  his  favor  would  not  have  been  found  in  the 
will.  But  in  this  the  court  does  not  violate 
the  spirit  of  the  statute;  but  for  the  same  end, 
— namely,  prevention  of  fraud— it  ingrafts  the 
trust  on  the  device,  by  admitting  evidence 
which  the  statute  would  in  terms  exclude,  in 
order  to  prevent  a  party  from  applying  prop- 
erty to  a  purpose  foreign  to  that  for  which  he 
undertook  to  hold  it." 

When  these  rules  are  applied  to  the  case  be- 
fore us,  it  can  hardly  be  open  to  question  that 
there  was  a  secret  trust  attached  to  the  gift  of 
the  residuary  legatees.  The  testator,  by  the 
tenth  article  of  his  will,  created  an  express 
trust  for  the  benefit  of  the  colleges  named  in 
the  ninth.  He  knew,  however,  that  that  trust 
could  not  be  carried  into  effect  if  his  widow 
and  nieces  tried  to  prevent  it.  He  therefore 
appealed  to  their  forbearance  by  means  of  the 
first  memorandum,  in  which  he  speaks  of 
making  his  will  after  advice  from  counsel  as  to 
the  restrictions  imposed  by  the  law  of  this  state 
in  regard  to  benevolent  corporations.  He  evi- 
dently referred  to  the  statute  of  1860,  and  act- 
ing upon  the  belief  that  it  would  render  the  tenth 
article  inoperative,  except  through  their  mercy, 
he  begged  them  "to  permit  the  provisions  of" 
his  "will  to  be  carried  into  effect."  In  a  few 
months  be  became  convinced  that  the  mercy  of 
his  heirs  was  a  frail  reliance;  so,  by  his  first 
codicil,  he  revoked  the  tenth  article,  and  sub- 
stituted in  its  place  an  absolute  gift  to  Messrs. 
Bulkley  and  Ritch.  Having  withdrawn  his  ap- 
peal to  the  forbearance  of  his  heirs,  he  next 
appealed  to  the  honor  of  his  residuary  legatees, 
by  preparing  a  second  memorandum,  in  which 
he  said  that  be  had  made  them  such,  "in  the 
confidence  that  therebv"  his  intentions  as  ex- 
pressed in  his  will  would  be  carried  into  effect, 
without  litigation  on  the  part  of  anyone.  The 
circuDwttmces  show  that,  by  his  intentions  as 
expressed  in  the  will,  he  meant  his  intentions 
as  expressed  in  the  tenth  article  thereof,  and 
that  the  word  "thereby"  refers  to  the  gift,  ab- 
solute in  form,  made  by  the  first  codicil.  This 
is  mnde  clear  by  the  last  sentence  of  tJbe  memo- 
randum, in  which  he  asks  the  residuary  lega- 
tees to  '*take  such  steps,  by  will  or  otherwise, 
as  will  protect"  his  "estate  against  the  con- 
tingency of  the  death  of  either  before"  his  "es- 
tate is  settled  and  distributed."  If  the  gift 
was  absolute,  as  it  purported  to  be,  what  pro- 
tection did  bis  estate  need  in  case  either  of  the 
residuary  legatees  should  die?  Did  he  not 
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mean  that,  while  he  was  willing  to  trust  them,, 
he  was  not  willing  to  trust  their  heirs,  and 
hence  wanted  the  protection  of  a  will?  By  the 
third  memorandum,  made  several  years  later, 
he  assumed  that  there  was  an  obligation  on  the 
part  of  the  residuary  legatees  to  dispose  of 
their  gift  in  accordance  with  his  wishes.  Thi» 
appears  on  the  face  of  the  paper  itself,  though 
he  was  careful  not  to  give  airections,  but  only 
to  make  suggestions.  They  relate,  however, 
to  his  property,  and  in  part  to  the  method  of 
distributing  that  portion  which  he  had  ap- 
parently given  to  them  absolutely.  He  showed 
no  change  of  intention  when  he  made  the  But- 
ler codicil,  restoring  the  express  trust  as  created 
by  the  tenth  article;  nor  when  he  made  his 
fourth  codicil,  a  few  days  later,  renewing  the 
absolute  gift,  and  adding  Mr.  Vaughan  as  one 
of  the  residuary  legatees.  The  final  gift, 
whether  absolute  in  form  or  expressly  in  trust,, 
was  always  to  the  same  end.  The  change» 
made  emphasize  the  intention,  and  point  to  a 
single  object.  No  satisfactory  reason  has  been 
given  for  making  those  changes,  except  that 
at  different  times  he  preferred  different  methoda 
to  accconiplish  the  same  thing.  By  every  line  he 
ever  wrote,  and  by  every  word  he  ever  spoke,  so- 
far  as  the  courts  below  permit  us  to  hear  them, 
he  showed  the  same  persistent,  steadfast,  and 
unchangeable  purpose  to  benefit  the  twenty 
colleges  named  in  the  ninth  article  of  the  will, 
except  as  he  may  have  modified  his  original 
purpose  by  an  extension  of  the  trust  so  as  to 
include  the  Northwestern  University,  as  indi- 
cated in  the  last  memorandum.  I'he  will,, 
codicils,  and  memoranda,  the  letter  to  Mr. 
Ritch  asking  how  his  residuary  estate  would  go 
in  case  of  his  death,  and  all  the  facts,  as  they 
are  presumed  to  have  been  found  by  the  courta 
below,  establish  the  same  fixed  and  constant 
purpose.  Those  facts  appear  so  fully  in  their 
chronological  order,  in  the  statement  annexed 
to  this  opinion,  that  further  allusion  to  theok 
will  not  now  be  made. 

The  intention  of  the  testator  being  thus  clear, 
the  secret  trust  was  completed  by  the  promise 
made  by  or  on  behalf  of  the  residuary  legatees. 
As  the  ^f t  was  to  them  as  tenanu  in  common^ 
a  promise  that  bound  all  was  necessary  in  or- 
der to  include  each  of  the  three  shares.  Thai 
Mr.  Ritch  and  Mr.  YaughHU  dulj  promised  ap- 
pears so  conclusively  from  their  conduct,  let- 
ters, and  statement  to  the  testator  that  we  do 
not  regard  any  further  expression  of  our  viewa 
upon  the  subject  as  necessary.  It  is,  however, 
strenuously  urged  that  Mr.  Bulkley  made  no 
promise,  and  hence  that  the  secret  trust  did  not 
extend  to  his  share  of  the  gift.  If  he  were  the 
only  residuary  legatee,  the  question  would  be 
more  serious,  but  he  was  not.  The  trial  court 
found  that  Messrs.  Ritch  and  Vaughan  prom- 
ised for  themselves  and  for  Mr.  Bulkley,  and 
the  evidence  plainly  warrants  this  conclusion. 
The  general  term,  in  its  opinion,  went  further,, 
and  declared  that  there  was  an  understanding 
between  Mr.  Bulkley  and  the  testator  to  the 
same  effect;  but  the  evidence  to  sustain  this  con- 
clusion  is  meager,  although  we  do  not  hold  it 
was  insufficient.  Assuming,  however,  that 
Mr.  Bulkley  made  no  promise,  still  we  think 
that  he  was  bound,  under  the  circumstancea 
by  the  promise  made  in  his  behalf,  and  that  he 
cannot  profit  by  the  actiqf^qf.  his  coteqanta 
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in  making  the  promiBe  for  him,  as  that  would 
be  a  fraud.  Me  was  not  a  purchaser.  He 
furnished  no  consideration.  There  was  no 
contract  for  his  benefit.  He  was  in  the  at- 
titude of  accepting  a  gift,  pure  and  simple; 
but  that  gift  was  made  in  reliance  upon  a 
promise  given  in  his  behalf.  Can  he  violate 
the  promise,  and  fairly  take  that  which 
came  to  him  solely  on  account  of  the  prom- 
ise, even  if  it  was  not  made  or  authorized  by 
him?  We  think  not,  because  his  title  came 
ihrouffh  the  promise,  and  by  accepting  the 
gift  he  ratified  the  promise.  He  must  re- 
pudiate the  gift,  or  accept  the  responsibility. 
While  the  cases  are  not  uniform,  the  weight  of 
authority  sustains  this  conclusion.  Hooker  v. 
Axfard,  38  Mich.  4d8;  Mo98  v.  Cooper,  1  Johns. 
^k  H.  867;  Tee  y.  FerrU,  2  Kay  &  J.  857; 
Ss  King^s  BataU,  L.  R  21  Ir.  278;  (TRara 
▼.  Dudley,  95  N.  Y.  403.  47  Am.  Rep. 
68.  In  the  case  last  cited,  this  court  said:  "So 
far.  then,  as  McCune  is  concerned  he  stands  in 
the  attitude  of  having  procured  and  induced 
the  testatrix  to  make  a  devise  or  bequest  to 
himself  and  his  associates  by  asserting  its  ne- 
cessily  and  promising  faithfully  to  carry  out 
the  charitable  purposes  for  which  it  was  made, 
and  whether  his  associates  knew  or  promised 
or  did  not  makes  no  difference  where  the  de- 
vise is  to  them  as  joint  tenants,  and  all  must 
get  their  rights  through  the  result  accom- 
plished by  one."  Although  the  devise  in  that 
case  was  to  joint  tenants,  the  principle  that 
*'all  must  firet  their  rights  through  the  result 
accomplished  by  one"  is  broad  and  equitable, 
and  should  not  be  limited  to  the  technicality 
of  a  joint  tenancy,  as  distinguished  from  a 
tenancy  in  common,  where,  as  in  this  case, 
the  promise  was  made  by  two  in  behalf  of 
themselves  and  another,  and  a  devise  thus  ob- 
tained to  the  three.  This  rule  prevents  fraud, 
which  is  the  primary  object  of  the  courts  in 
enforcing  secret  trusts,  while  any  other  would 
promote  fraud.  We  thus  readfi  the  conclu- 
sion that  there  was  a  secret  trust  that  bound 
all  the  residuary  legatees. 

8.  What  was  the  trust?  While  at  first. 
by  the  will,  it  was  expressly  for  the  benefit 
01  the  ninth-article  colleges,  after  the  first 
codicil,  although  not  so  expressed,  it  was  for 
the  benefit  of  the  same.  So  far  as  any  writ- 
ing signed  by  the  testator  shows,  it  always 
continued  so.  except  as  it  may  have  been 
modified  by  the  private  memorandum  of 
March  22,  1889.  in  relation  to  the  North- 
western University  and  others.  That  does 
not  purport  to  do  away  with  prior  instructions 
but  is  4n  the  nature  of  suggestions  to  guide 
under  the  discretionary  clause  to  withhold  or 
reduce  in  the  ninth  article  of  the  wilL  It  is 
advisory,  but  not  obligatorv.  There  are  no 
words  of  direction,  but  all  are  of  opinion, 
judgment,  and  desire,  as  if  the  writer  was 
making  a  recommendation  for  consideration, 
but  not  necessarily  for  action.  Thus  he  says: 
••It  is  my  judgment."  "I  think  "  "I  would 
recommend.^'  '*I  suggest."  and  "I  also  wish." 
If  he  intended  to  give  directions,  why  did  he 
not  embody  them  in  one  of  the  two  codicils 
that  he  made  after  the  date  of  the  memo- 
randum in  question?  But,  whether  the 
words  are  regarded  as  absolute  or  discretion- 
ary, they  do  not  invalidate  the  original 
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promise,  nor  do  they  render  the  trust  isdefi- 
nite.  The  promise  of  the  legatees  kept  pace 
with  the  testator's  instructions,  and  is  to  be 
considered  in  the  light  of  all  that  transpired, 
not  only  on  the  last  occasion, but  on  all  previous 
occasions.  When  Mr.  Fayerweather  handed 
the  memorandum  to  Mr.  Ritch,  who  knew  its 
contents,  his  silence  under  the  circumstances 
was  a  promise  to  conform  to  whatever  direc- 
tions it  may  have  contained,  because,  if  he  did 
not  intend  ^o  comply,  it  was  his  duty  to  say 
so.  If  it  operates  as  an  extension  of  the 
trust,  as  held  by  the  courts  below,  and  of 
which  no  complaint  is  made  by  any  party  to 
this  appeal,  still  the  modification  is  clear  and 
definite,  and  in  no  way  affects  the  validity  of 
the  trust.  It  acts  as  a  modification  simply. 
We  therefore  have  a  trust  for  the  benefit  of 
the  ninth-article  colleges,  as  modified  per- 
haps by  the  last  memorandum,  with  defin- 
ite beneficiaries  each  capable  of  asserting  itself 
as  such.' 

It  is.  however,  insisted  that  the  testator 
in  certain  conversations  with  Mr.  Ritch  and 
Mr.  Ysughan,  so  modified  his  instructions, 
which  their  implied  promise  would  follow, 
as  to  include  other  institutions  of  learning 
that  were  to  be  selected  by  the  residuary  lega- 
tees. If  such  a  modification  was  made  it 
rendered  the  trust  void  for  indefiniteness,  be- 
cause it  would  be  incapable  of  enforcement, 
through  the  want  of  specified  beneficiaries, 
who  could  call  upon  the  executors  for  per- 
formance. There  is  no  conversation  with 
Mr.  Ritch  f^ppearin^  in  the  trecord  which 
compels  the  conclusion,  in  view  of  the  action 
of  the  courts  below,  that  any  modification 
was  made  by  Mr.  Fayerweather.  A  change 
of  intention  should  appear  with  the  utmost 
clearness  in  order  to  destroy  the  legal  effect  of 
writings  signed  by  the  testator,  and  filed  for 
preservation.  Such  a  change  will  not  be 
sought  for  in  a  loose  and  general  conversation, 
especially  when  it  does  not  appear  in  writings 
upon  the  subject  subsequently  made.  Some 
conversations  were  sworn  to  by  Mr.  Yaughan, 
which  would  justify  a  finding  that  instruc- 
tions were  given  making  the  secret  trust  in- 
definite; but  they  would  also  justify  the  find- 
ing that  they  were  merely  instructions  for  still 
another  codicil,  not  drawn,  because  death 
came  so  soon,  the  last  having  been  hurriedly 
made  to  effect  the  main  purpose,  or  a  sugges- 
tion as  to  a  change  of  existing  beneficiaries,  or 
the  addition  of  others  to  be  thereafter  specified 
but  not  then  determined  upon.  The  presump- 
tion is  that  the  trial  court  drew  the  latter  in- 
ference; but  there  is  a  more  radical  answer 
to  the  claim  that  the  secret  trust  was  made 
indefinite  by  conversations  with  Mr.  Vaughan, 
because  the  trial  court  was  not  bound  to  be> 
lieve,  and  from  the  record  before  us  is  pre- 
sumed not  to  have  believed,  that  the  alleged 
conversations  ever  took  place.  Mr.  Vaughan, 
although  without  mercenary  interest,  was  an 
interested  party,  under  the  temptation  to  so 
testify  as  to  relieve  himself  from  the  obliga- 
tion to  comply  with  the  secret  trust,  and 
to  justify  his  action  in  'executing  the  deed  of 
gift.  He  rested  under  the  imputation  of 
selfishly  raising  suspicions  in  the  mind  of  the 
testator  against  Mr.  Ritch.  until  he  was  him- 
.elf  made  one  of  the  l*«*^j  .^^^bgle 
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deDlj  berame  satisfied  with  Mr.  Hitch's 
honesty,  and  proclaimed  that  he  was  "all 
right."  He  was  not  entirely  candid  either 
with  Mr.  Itiich  or  3Ir.  Fay er weather.  He 
told  Mr.  Ritch  on  an  important  occasion  that 
the  testator  was  too  ill  to  be  seen,  when  that 
served  his  own  purpose,  although  he  himself 
saw  him  almost  every  day  on  business  of  the 
utmost  moment;  and  he  did  not  deliver  Mr. 
Hitch's  honorable  and  specific  letter  to  Mr. 
Fayerweather,  when  he  had  impliedly  under- 
taken to  do  so.  He  did  not  produce  the 
envelope  upon  which  the  memorandum  as  to 
*'more  institutions  for  benefit"  is  said  to  have 
been  made,  until  a  late  day;  nor  did  he  swear, 
upon  the  trial  before  the  surrogate,  to  the 
conversation  alleged  to  have  been  had  with 
the  testator  during  his  last  hours.  He  was 
contradicted  by  Miss  Joyce,  who  denied,  in 
effect,  that  that  conversation  took  place,  and 
his  conduct  towards  that  lad^  when  he  shook 
his  fist  in  her  face,  and  said  that  he  would 
spend  the  entire  estate,  together  with  his  own 
fortune,  if  necessary,  to  succeed  in  the  litiga- 
tion then  pending,  shows  the  deep  interest 
that  he  took  in  the  will,  and  the  rights  that 
he  claimed  under  it.  There  was  not  such 
clearness  of  memory,  frankness  of  disclosure, 
or  freedom  from  interest  as  to  make  his  testi- 
mony conclusive.  Under  these  circumstances, 
the  trial  court  was  not  bound  by  Mr. 
Yaughan's  testimony,  and  the  presumption  is 
that  the  courts  below  rejected  it,  so  far  as  that 
presumption  is  necessary  to  sustain  the  judg- 
ments that  they  rendered.  We  thus  have  a 
secret  trust  created  by  the  instructions  of  the 
testator,  and  the  promise  of  the  legatees 
based  thereon,  with  definite  beneficiaries,  and 
in  every  respect  capable  of  enforcement,  but 
for  the  act  of  1860,entitled,  **An  Act  Helating 
to  Wills,"  which  provides  as  follows  :  **No 
person  having  a  husband,  wife,  child,  or 
p&rent  shall,  by  his  or  her  last  will  and  testa- 
ment, devise  or  bequeath  to  any  benevolent, 
charitable,  literary,  scientific^  religious,  or 
missionary  society,  association,  or  corporation, 
in  trust  or  otherwise,  more  than  one-half  part 
of  his  or  her  estate  after  the  payment  of  his  or 
her  debts,  and  such  devise  or  bequest  shall  be 
valid  to  the  extent  of  one  half  and  no  more. 
All  laws  and  parts  of  laws  inconsistent  with 
this  act  are  hereby  repealed."  Laws  1860, 
chap.  860.  The  manifest  effect  of  this  statute 
was  to  arrest  the  design  of  Mr.  Fayerweather, 
and  to  prevent  it  from  being  carried  into 
effect,  at  least  without  the  consent  of  his 
widow  or  nieces.  The  legal  title  to  the  residu- 
ary gift  was  still  in  the  legatees,  however,  for 
the  will  stood  as  proved,  and  as  proved  the  gift 
was  absolute  in  form.  There  was  nothing  in  the 
will  itself  to  confer  an  equitable  title  upon  any- 
one. Owinfi:  to  facts  outside  of  the  will,  a  secret 
trust  for  the  twenty  colleges  arose,  but  their 
equitable  title  was  interfered  with  by  the 
statute.  The  rights  of  the  widow  and  next  of 
kin,  founded  on  the  statute,  sprang  into  being 
and  an  equitable  title  became  vested  in  them, 
80  that  they  could  call  upon  the  residuary 
legatees  to  account  for  that  part  of  the  residu- 
ary estate  which,  by  command  of  the  law, 
Mr.  Fayerweather,  could  not  give  to  literary 
corporations  by  will  so  long  as  he  had  a  wife. 
4.  The  effect  of  the  releases  in  connection 
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with  the  statute  of  1860  now  requires  con- 
sideration. 

There  are  authorities  wnich  hold  that  the 
rights  Hrising  from  such  a  secret  trust  as  we 
have  been  discussing  are  not  testamentary  in 
character,  because  tie  trust  does  not  act  upon 
the  will,  but  on  the  fund  after  it  reaches  the 
bands  of  the  legatees.  Harru  v.  HonoeU,  Gilh, 
£q.  Hep.  11;  AdlingUmy,  Cann,  8  Atk.  141; 
Bookwoo<rs  Can,  Cro.  Eliz.  pt  1.  p.  164;  Chn- 
ter  V.  Urwiek.  28  Beav.  407;  Ete  Bapes,  L.  R. 
26  Ch.  Div.  531;  4«.v.  Qen.  v.  OuUen,  14  Ir. 
C.  L.  Hep.  187;  OUiffeY.  WdU.  130  Mass.  221; 
Eoge  V.  Hoge,  1  Watts,  163,  26  Am.  Dec  52; 
Re  KdemarCs  WiU,  126  N.  Y.  73;  WiUiamir. 
Fitch,  18  N.  Y.  546.  Foupded  on  these 
authorities,  the  argument  is  made  by  some  of 
the  respondents  that  the  statute  does  not  apply 
to  this  case,  because  the  colleges  do  not  claim 
under  the  will,  or  anything  found  in  it,  but 
on  facts  wholly  outside  of  it.  They  insist 
that  the  same  reason  that  takes  a  secret  trust 
away  from  the  statute  of  wills  and  of  frauds 
takes  it  away  from  the  act  of  1860,  and  that 
their  rights  do  not  spring  from  the  mode  of 
changing  title,  but  out  of  the  duty  of 
those  who  hold  the  title.  Thev  illustrate 
their  argument  by  saving  that  ii  A  wills  B 
$10,000,  and  writes  him  a  letter  saying  that 
the  legacy  is  in  trust  for  C,  but  the  letter  is 
not  delivered  until  after  A's  death,  there  is  no 
trust;  but  if  the  letter  Is  delivered  before  A 
dies,  and  B  promises  to  perform,  there  is  a 
trust.  Although  the  will  is  the  same  in  both 
cases,  in  the  one  B  takes,  and  in  the  other  C, 
because  the  former  takes  from  the  will  and 
the  latter  from  the  trust.  The  argument  ia 
not  without  force  when  applied  to  a  trust  that 
does  not  run  foul  of  a  statute.  When,  how- 
ever, as  in  this  case,  the  trust  is  a  manifest  eva- 
sion of  a  statute,  sound  public  policv  forbids 
that  the  testator  should  be  permitted  to  effect 
indirectly  that  which  he  could  not  effect  di- 
rectlv,  at  least  until  all  intervening  rights  de- 
rived from  the  statute  have  been  lawfully 
cleared  away.  We  think  that  the  act  of  1860 
applies  but  to  what  extent,  and  bow  it  was 
affected  by  the  releases,  we  will  proceed  to 
consider. 

The  statute  in  question  Is  not  a  mortmain 
act.  The  policy  of  the  state  upon  that  sub- 
ject appears  in  a  few  general  and  many  spe- 
cial statutes  passed  at  various  times.  The 
Hevised  Statutes  present  an  example  of  the 
former,  when  they  provide  that  *'no  devise 
to  a  corporation  shall  be  valid  unless  such 
corporation  be  expressly  authorized  by  ita 
charter  or  by  statute  to  take  by  devi^."  2 
Hev.  Stat.  p.  57,  §  8.  The  charters  of  various 
corporations  illustrate  the  other  class  of  legis- 
lation by  limiting  the  amount  they  can  take 
by  devise  or  otherwise.  Be  McOraufs  Bttate, 
111  N.  Y.  66,  107,  2  L.  R  A.  887.  The  ob- 
ject of  all  these  statutes  is  to  **  prevent  accu- 
mulations of  property  In  the  hands  of  institu- 
tions which  take  no  part  in  the  productive 
activity  of  the  community."  They  act  upon 
the  power  of  corporations  to  take  and  hold, 
not  on  the  power  of  a  testator  to  give.  The 
authorities  relied  upon  by  the  appellanU  are, 
to  a  great  extent,  judgments  pronounced 
when  these  statutes,  thus  expressing  the  policy 
of   the   state    against   the   concentration   of 
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wealth  in  martua  manu,  were  under  consld- 
eratiOQ  by  the  courts.  The  decisions  under 
the  mortmain  acts  of  England  are  equally  in- 
applicable, when  the  difference  between  those 
acts  and  the  act  of  1800  is  borne  in  mind. 
That  statute  is  of  a  different  character  from 
aoy  of  those  mentioned.  It  does  not  prevent 
cbaritable  corporations  from  taking,  but  for- 
bids a  testator  who  has  a  wife,  child,  or  parent 
from  giving  more  than  half  of  his  estate  after 
the  payment  of  his  debts.  Chamberlain  t. 
Chamberlain,  48  N.  Y.  424.  440.  It  does  not 
prohibit  charitable  'gifts  altogether,  but  only 
under  certain  circumstances,  to  a  certain  extent 
and  by  a  certain  method.  If  the  gift  is  not 
made  by  will,  or  if  made  by  will,  and  the  tes- 
tator leaves  no  surviving  relative  of  the  degree 
named,  or  it  is  to  charities  other  than  those 
mentioned,  there  is  no  prohibition.  It  does 
not  compel  a  testator  to  leave  his  property,  or 
any  part  thereof,  to  relatives.  It  does  not  pre- 
vent him  from  giving  all  that  he  has  to  charity 
during  his  lifetime.  It  is  aimed  simply  at  the 
giving  of  an  undue  proportion  to  charity  by 
will,  when  certain  near  relations  have,  in  the 
opinion  of  the  legislature,  a  better  claim.  As 
was  said  by  Judge  AJIen  in  Chamberlain  v. 
Chamberlain,  48  N. Y.  424-440,  its  object  **was 
to  prevent  a  person  upon  whom  others  stand- 
fog  in  near  relation  had  claims  from  disap- 
pomting  their  just  expectations  and  disinher- 
iting them  from  pious  or  philanthropic  mo- 
tives, and  the  intent  was  to  include  all  public 
objects,  whether  religious,  charitable,  or  liter- 
ary." Its  theory  is  not  to  keep  property  away 
from  charitable  corporations,  but  to  prevent  a 
testator  from  giving  them  more  than  one  half 
of  his  net  estate  at  the  expense  of  his  wife, 
child,  or  parent.  Its  sole  purpose  is  to  pro- 
tect those  natural  objects  of  his  bounty  from 
improvident  gifts  to  their  neglect.  It  does  not 
attempt  to  prescribe  the  amount  or  kind  of 
property  that  the  corporations  can  bold,  or  to 

filace  anv  limit  upon  their  corporate  powers. 
18  mandate  is  addressed  to  testators,  not  to 
corporations,  which  are  mentioned  only  to 
partly  measure  the  extent  of  the  command. 
It  points  towards  no  public  interest,  but  to- 
wards the  prevention  of  what  the  legislature 
regarded  as  a  private  wrong.  It  was  passed 
for  the  benefit  of  the  persons  named  in  it,  not 
for  the  benefit  of  the  people  at  large,  as  a 
measure  of  state  polity.  Indeed  the  state  has 
no  policy  against  institutions  of  chanty  or 
learning.  Throughout  its  history  it  has  shown 
a  deep  interest  in  promoting  such  objects,  and 
in  encouraging  its  citizens  to  help  them.  Aid 
to  education  has  always  been  a  prominent 
feature  in  its  legislation.  Never  has  it  repelled, 
and  uniformly  has  it  invited,  the  coopera- 
tion of  individuals  and  corporations  to  that 
end.  As  was  said  by  this  court  in  a  late  case: 
"  It  is  not  against  public  policy  to  allow  gifts 
to  charitable,  benevolent,  scientific,  or  educa- 
tional institutions.  The  law  allows  and  en- 
courages such  gifts,  and  those  who  make  them 
are  commendra  as  the  benefactors  of  their 
race.  Such  institutions,  dotted  all  over  our 
land,  to  succor,  elevate,  educate  men,  and 
ameliorate  their  condition,  are  distinguish- 
ing features  of  our  modern  civilization."  Hoi- 
U*  V.  Drew  Theological  Seminary,  95  N.  Y. 
16^172. 
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We  are  led  bv  this  reasoning,  based  upon 
an  analysis  of  the  statute,  and  a  comparison 
of  its  provisions  with  those  of  mortmain  stat- 
utes, to  the  conclusion,  which  is  in  substan- 
tial accord  with  the  authorities,  so  far  as  they 
have  been  called  to  our  attention,  that  only 
the  persons  named  in  the  act,  and  those  bene- 
fited through  them,  can  invoke  its  protection. 
The  state,  through  its  attorney  general,  can- 
not, by  legal  proceedings,  raise  the  question^ 
or  prevent  the  gift  from  talcing  effect  in  ac- 
cordance with  the  wishes  of  the  testator.  The 
rights  springing  from  the  statute  are  personal, 
the  same  as  the  rights  of  a  borrower  under 
the  statute  of  usury,  and  they  can  be  waived 
or  relinquished  in  the  same  way.  Williams  v. 
Tat,  86  N.  Y.  819,  835;  Smith  v.  Marvin,  2T 
N.  Y.  187,  148.  While  the  one  was  passed  to 
protect  the  family  of  the  testator,  and  tho 
other  to  protect  the  estate  of  the  borrower, 
and  both  prohibit  certain  acts,  we  see  no  reason 
why  the  benefit  derived  from  the  prohibition 
may  not  be  abandoned  in  the  one  case  the  same 
as  in  the  other.  Endlich,  Interpretation  of 
Statutes,  860.  The  command  that  the  gift 
shall  not  be  "valid"  is  no  more  imperative 
than  the  declaration  that  the  usurious  secur- 
ity  shall  be  *'  void."  While  it  has  been  held 
that  the  prohibition  of  the  statute  of  1860  may 
be  insisted  upon  by  any  person  who  would  de- 
rive a  benefit  therefrom,  although  not  one  of 
those  named  therein,  this  simply  extends  the 
list  of  such  as  have  rights  to  waive  or  retain 
at  their  election.  Harris  ▼.  American  Bible 
Soe,  4  Abb.  Pr.  N.  S.  421.  The  widow  and 
next  of  kin  for  whose  benefit  the  statute,  as. 
applied  to  this  case,  was  passed,  could,  prior 
to  the  execution  of  the  releases  by  them,  hav& 
asked  the  courts  to  enforce  it.  and  award 
them' their  equitable  rlirhts  against  the  resid- 
uary legatees,  as  their  trustees.  No  one  else 
could  set  the  courts  in  motion  or  the  statute 
in  operation.  The  residuary  legatees  could 
not,  either  in  their  own  interest,  or  in  the  in- 
terest of-  those  to  whom  they  had  assumed  to 
give  nearly  one  half  of  the  estate  left  by  the 
testator,  in  violation  of  their  promise  to  him 
and  the  secret  trust  resulting  therefrom. 
That  would  make  the  statute  an  aid  to  frauds 
and  would  defeat  both  its  own  purpose  and 
that  of  the  testator.  Ri/an  v.  Box,  84  N.  Y. 
807,  812,  90  Am.  Dec.  696.  The  donees 
under  the  deed  of  gift  are  in  no  better  posi- 
tion than  the  donors,  for  they  stand  in  the 
same  shoes.  There  was  nothing,  therefore, 
to  prevent  the  widow  and  next  of  kin  from 
reviving  the  secret  trust  by  settling  with  the 
trustees  and  caiiceling  their  own  claims. 
Whether  they  did  so  or  not  de)>ends  upon 
the  nature  of  the  releases,  which  were  of  two 
kinds,  one  preliminary,  the  other  permanent, 
but  both  having  the  same  object.  The  first, 
after  withdrawing  all  objections  to  the  pro- 
bate of  the  will,  contains  a  covenant  not  to 
sue  for  a  construction  of  the  will  or  to  set  the 
will  aside,  and  not  to  make  any  claim  upon 
the  residuary  legatees,  as  such,or  as  executors. 
It  also  contains  an  agreement  to  * 'execute  a 
general  release  of  all  claims,"  both  to  the  ex- 
ecutors and  their  donees,  under  the  deed  of 
gift,  as  well  as  to  Messrs.  Bulkley,  Ritch.  and 
Yaugban  individually.  The  second,  which 
was  executed  after  payment  of  t^e  considera- 
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tioD  proyided  for  by  the  first,  runs  to  the  per- 
«0DS  last  named,  as  executors,  trustees,  indi- 
viduals, and  as  representatives  of  the  donees 
under  the  deed  of  gift,  and  after  reciting  that 
the  amount  paid  *'i8  in  compromise  and  full 
settlement  of  any  and  all  contests  ...  of  the 
will  of  said  Daniel  B.  Fayerweather,  or  con- 
cerning his  estate,"  each  covenantor  says,  "I 
have  remised,  released,  and  forever  dis- 
charged, and  by  these  presents  do,  for  my- 
self, and  for  my  heirs,  administrators,  and 
executors,  remise,  release,  and  forever  dis- 
charge," the  said  persons,  in  their  said  several 
capacitites,  "and  also  the  said  donees"  men- 
tioned in  the  deed  of  gift,  *'of  and  from  all 
and  all  manner  of  action  and  actions,  cause 
and  causes  of  action,  suits,  debts,  dues,  sums 
of  money,  claims  and  demands  whatsoever,  in 
law  or  in  equity,  which  against  the  said  per- 
sons or  corporations,  or  any  of  them,  I  ever 
had,  or  now  have,  or  which  I  or  my  heirs,  ex- 
ecutors, or  administrators  hereinafter  shall, 
can,  or  may  have,  for,  upon,  or  by  reason  of 
any  matter,  cause,  or  thing  whatsover." 

Two  theories  are  pressed  upon  our  atten- 
tion as  to  the  effect  of  these  instnlments. 
One  is  that  they  operate,  not  only  as  releases, 
but  also  as  transfers,  and  the  other  that  they 
are  releases,  pure  and  simple.  The  theory  of 
the  donees  under  the  deed  of  gift,  that  either 
paper  is  an  assignment,  seems  to  be  an  after- 
thought; for  it  is  not  set  up  in  their  answers, 
and  is  said  not  to  have  been  suggested  before 
either  of  the  courts  below.  The  answers  deny 
the  facts  out  of  which  a  resulting  interest  for 
the  widows  and  nieces  arises,  and  the  most  of 
them  allege  affirmatively  that  "said  Ritch, 
Bulkley,  and  Yaughan  were  and  are  absolute 
devisees  and  legatees  in  their  own  right,  as  in* 
dividuals,  of  the  entire  residuary  estate  of  said 
Mr.  Fayerweather,  and  could  dispose  of  the 
«ame  as  they  saw  fit;  that  the  deed  of  gift  men- 
tioned in  the  complaint  was  duly  made,  exe- 
•cuted,  and  delivered,  and  is  a  valid  instru- 
ment, and  in  fact  and  in  law  passed  to  the 
various  persons  and  institutions  named  therein 
all  that  said  Bulkley,  Ritch,  and  Yaughan 
took  as  aforesaid  as  absolute  devisees  and 
legatees."  While  reviewing  courts  have 
power,  on  appeal,  to  so  amend  the  pleadings 
as  to  conform  to  the  proofs,  in  order  to  affirm 
a  judgment,  no  such  power  exists  for  the 
purpose  of  reversing  a  judgment.  VMening 
V.  Be  Oraaf,  81  N.  Y.  268-273.  An  analysis 
of  the  instruments  of  release,  which  are  quite 
full  and  iormal,  as  releases,  shows  that  they 
contain  no  word  ordinarily  used  to  effect  an 
assignment  or  transfer.  The  first,  which  is 
operative  without  the  second,  contains  no 
word  that  is  ever  used  for  that  purpose,  when 
the  connection  in  which  it  appears  is  taken 
into  account.  On  the  other  hand,  its  language 
is  precisely  adapted  to  effect  a  settlement  of 
the  litigation  pending  and  threatened  when  it 
was  executed,  by  terminating  the  contest  over 
the  will,  and  providing  that  no  other  contest 
for  any  purpose  should  be  begun  by  those 
signing  the  paper.  The  situation  then  was 
that  the  legnl  title  to  the  residuary  estate  was 
in  Messrs.  Bulkley,  Ritch,  and  Yaughan,  and 
that,  bv  virtue  of  the  secret  trust  and  the  act 
of  1860,  the  widow  and  next  of  kin  had  the 
right  to  call  upon  those  gentlemen  to  account 
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for  the  residuary  estate,  or,  in  other  words,  to 
bring  a  suit  in  ef^uity  against  them,  as  trus- 
tees ex  malefleio,  for  an  accounting.  The 
words  used  in  the  first  pfiper,  therefore,  were 
fit  and  proper  to  waive  and  extinguish  the 
right  of  the  widow  and  next  of  kin  to  bring 
such  a  suit  in  equity,  but  were  neither  fit  nor 
proper,  nor  can  they,  by  any  reasonable  con- 
struction, be  said  to  have  the  effect,  to  trans- 
fer or  assign  anything  to  anyone.  The  con- 
cluding words  corroborate  this  theory,  for 
they  are  a  promise  "to  execute  a  general  re- 
lease of  all  claims"  to  the  executors  and  to 
their  donees,  but  not  to  transfer  anything  to 
either.  While  the  word  "release "is  some- 
times used  in  conveyancing  to  transfer  a  ti- 
tle, its  general  meaning  is  to  surrender  a  right 
or  to  discharge  a  liability;  and  when  it  is  used 
in  connection  with  the  word  *'  claims,"  as  it  is 
in  the  paper  under  consideration,  it  never  has 
any  other  meaning  than  that  of  waiver,  sur- 
render, or  relinquishment  No  right  of  action 
can  pass  by  a  release  of  all  causes  of  action. 
Since  the  first  paper  was  effective  as  a  re- 
lease, and  as  a  release  only,  all  the  rights 
springing  from  it  came  into  existence  at  once 
upon  Its  execution  and  delivery,  and  could  not 
be  changed  or  cut  down  by  any  paper  subse- 
quently executed  by  the  widow  and  nieces. 
They  had  extinguished  their  claims  forever, 
and  the  agreement  to  execute  a  general  release 
did  not  permit — at  least  as  to  third  parties, 
whose  right  had  intervened — ^the  insertion  of 
words  therein  changing,  or  purporting  to 
change,  the  effect  of  the  first!  instrument,  and 
we  00  not  think  that  any  attempt  was  made 
to  do  so.  The  second  paper  was  "in  compro^ 
mise  and  full  settlement"  of  all  contests  con- 
nected with  the  will,  or  concerning  the  estate. 
That  was  the  object  of  the  paper,  as  stated 
in  connection  with  the  consideration,  which 
was  not  meritorious  as  to  the  donees  under  the 
deed  of  gift,  but  was  furnished  indirectly  bv 
the  n  inth-article  colleges.  In  order  to  effect  this 
object, the  releasors  "remised,  released,  and  for- 
ever discharged"  the  persons  and  corporations 
named.  But  what  do  they  remise,  release,  and 
discbarge  them  from?  for  they  do  not  remise  or 
release  any  property  "to"  anyone,  as  is  usual 
when  a  transfer  is  made.  The  answer  is  found  in 
these  words  of  the  instrument,  vu,:  "Of  and 
from  all  and  all  manner  of  actions,  cause  and 
causes  of  action,  suits,  debts,  dues,  sums  of 
money,  claims,  and  demands  whatsover.  in  law 
or  in  equity,"  etc.  8o  far  as- the  intention  of 
the  parties  to  these  writings  is  a  question  of 
fact,  or  is  at  all  dependent  on  extrinsic  facts 
subject  to  opposing  inferences,  it  is  presumed  to 
have  been  found  In  favor  of  the  respondents. 
Do  the  parties  to  a  full  and  formal  instrument 
intend  to  assign,  when  th^  use  no  word  im- 
porting an  assignment?  Is  H  probable  that 
there  was  an  intention  to  assign  anything  to 
the  same  persons  in  four  different  capacities, — 
as  individuals,  executors,  trustees,  and  as  rep- 
resentatives of  the  donees?  How  could  such 
an  assignment  be  enforced?  A  release,  how- 
ever, to  them  in  all  those  capacities,  was  pre- 
cisely what  they  needed  in  order  to  be  fully 
protected.  "In  a  struggle  between  the  heir  or 
trustees,  whom  the  testator  obviously  did  not 
intend  to  benefit,  and  a  charity  which  he  con- 
fessedly designed  to  endow,  a  court  of  equity 
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will  lend  its  aid,  to  the  extent  of  its  lecitimste 
powers,  to  uphold  the  devise,  and  effectuate 
the  laudable  and  meritorious  purpose  of  the 
teeutor."  WCarUe  ▼.  Orphan  Aiylum  doc.  9 
<?ow.  437-442, 18  Am.  Dec.  516.  We  think  that 
^oth  of  these  papers  were  intended  by  the  par- 
ties thereto,  at  the  time  of  their  execution,  as 
jneleases  of  claims,  in  the  ordinary  sense  of  those 
words,  and  not  in  any  sense  as  assignments  or 
transfers.  Colton  ▼.  FiM,  181  HI.  898;  Orum 
T.  Sawyer,  182  Dl.  448. 

But,  aside  from  these  considerations,  and 
upon  the  assumption  that  the  releases  operate  as 
transfers,  how  aoes  the  matter  stand?  Messrs. 
Bulkley,  Ritch,  and  Yaughan  were  trustees  in 
two  capacities  with  reference  to  the  same  fund, 
~-one,  however,  subordinate  to  the  other.  They 
^were  trustees,  as  we  have  seen,  for  the  beoent 
•of  the  ninth-article  oolle/res  under  the  secret 
trust;  and,  owing  to  the  statute  of  1800.  they 
'were  also  trustees  for  the  widow  and  next  of 
Icin,  and  the  latter  trust  was  paramount  to  the 
former.  If.  therefore,  these  gentlemen  bought 
"the  rights  of  the  widow  and  next  of  kin,  for 
whose  benefit  did  they  take  them?  Not  for 
their  own,  nor  for  the  benefit  of  their  donees, 
"Who  stood  in  no  better  position,  but  for  the 
tenefit  of  the  twenty  colleges.  Torreyv,  Bank 
^  Orleans,  9  Paige,  649;  FtUton  v.  Whitney,  66 
H.  Y.  548.  Under  no  circumstances  is  a  trus- 
tee allowed  to  set  up  a  title  adverse  to  the  cestui 
fve  trust,  Ferry,  Tr.  g  488 ;  Lewin,  Tr.  p. 286. 
The  paramount  trust  having  been  bought 
In  by  the  trustees,  the  other  trust  then  became 
-effective.  Unless  this  position  is  true,  a  trus- 
*tee  may  purchase  outstanding  titles  against  his 
'trust  estate,  for  his  own  benefit,  and  to  the  in- 
jury of  the  cestui  que  trust,  and  thus  speculate 
with  the  subject  of  his  trust.  We  are  of  the 
•opinion,  therefore,  that,  whether  the  residuary 
legatees,  by  the  releases,  extinguished  or  ac- 
•quired  the  rights  of  the  widow  and  next  of  kin. 
the  result  is  the  same.  Upon  either  theory  the 
widow  and  nieces  had  placed  themselves  in  such 
iM  position,  by  their  instruments  of  release  per- 
iiapa  without  foreseeing  all  the  consequences, 
*tbat  they  could  not  demand  of  the  residuary 
legatees,  as  trustees,  their  equitable  rights,  and 
'therefore  the  statute  of  1860  at  once  ceased  to 
:«pply.  BarbeekY,  PupinAHiJif. Y,  70,11.  It 
became  as  inoperative  as  if  the  widow  bad  died 
before  the  testator.  All  persons  for  whose 
benefit  the  statute  was  passed  having  waived 
their  rights,  the  result  was  the  same  as  if  it  had 
fiever  had  an  existence.  The  donees  under  the 
•deed  of  gift  had  no  greater  rights  than  they 
would  have  had  if  there  had  &en  no  widow 
'to  set  the  statute  in  motion.  As  the  statutory 
•claims  of  the  widow  and  next  of  kin  was  all 
-that  could  lawfully  prevent  the  execution  of 
^he  secret  trust,  when  they  voluntarily  aban- 
doned that  claim  it  became  the  duty  of  the  re- 
siduary legatees,  as  trustees,  to  carry  out  the 
testator's  instructions  in  accordance  with  the 
promise  made  to  him.  Whatever  interest  they 
acquired  by  virtue  of  the  releases  inured  to  the 
benefit  of  the  respondents,  who  thus  stand  be- 
fore the  court  entitled  to  the  fund  in  contro- 
Tersy  unless  they  are  estopped  in  equity,  by 
-their  conduct,  or  law,  by  a  Judgment,  from 
.^asserting  the  claim  presented. 

5.  The  claim  that  there  is  an  equitable 
estoppel  rests  mainly  upon  the  allegation  that 
187  L.R  A. 


the  respondents  kept  silent  concerning  their  in- 
tentions while  promoting  and  aiding  the  settle- 
ment with  the  widow  and  next  of  kin.  So  far 
as  this  depends  upon  a  question  of  fact  the  final 
decision  has  already  passed  against  the  appel- 
lants by  the  united  action  of  the  courts  below. 
The  ninth-article  colleges  had  no  oonnection 
with  the  making  of  the  deed  of  gift  or  the  in- 
struments of  March  6, 1891.  After  these  agree- 
mentsof  settlement  had  been  executed,  the  con- 
sent of  those  colleges  was  asked,  not  to  the 
settlement,  but  to  postpone  the  payment  of 
their  specific  legacies  "to  the  payment  of  the 
amount"  that  the  widow  and  next  of  kin  had 
agreed  to  accept.  This  is  all  they  were  asked 
to  consent  to,  and  all  that  they  did  consent  to, 
as  a  careful  reading  of  the  instrument  signed 
by  them  will  show.  They  did  not  abandon 
any  claim  that  they  might  make  as^inst  the 
estate,  other  than  as  thus  specified.  The  effect 
was  simply  that  the  respondents  could  not 
claim  that  the  executors  wrongfully  paid  out 
the  $810,000,  and  we  see  no  other  element  of 
estoppel  against  them  arising  from  the  facts. 
The  claim  of  the  residuary  legatees  that,  owine 
to  the  instrument  of  * 'consent,  "they  have  paid 
a  large  proportion  of  the  specfic  legacies  to  the 
twenty  colleges,  has  no  bearing,  because  they 
could  not  make  a  commercial  use  of  the  dis- 
cretion confided  to  them  by  the  ninth  article 
of  the  will  with  reference  to  payinf  or  with- 
holding the  specific  legacies  therein  given. 
They  were  bound  to  exercise  that  discretion 
according  to  their  honest  judgment,  and  not 
to  make  it  the  subject  of  barter.  No  payment 
was  made  to  the  respondents,  except  such  as  it 
is  conceded  they  were  entitled  to  receive. 
Moreover,  it  is  unreasonable  to  believe  that 
they  were  consenting  to  surrender  and  aban- 
don $805,000,  being  the  difference  between 
$2, 196,000,  the  aggregate  amount  of  the  specific 
legacies  to  colleges  and  hospitals,  and  $2  500.- 
0(X),  being  one  half  of  the  conceded  value  of 
the  estate  at  the  time  of  the  testator's  death. 
When  the  paper  signed  by  them  is  considered 
in  the  light  of  such  facts  only  as,  according  to 
the  decisions  of  the  courts  below,  they  are  pre- 
sumed to  have  known  at  the  time,  we  think 
that  it  should  be  construed  as  a  consent  to  the 
payment  of  the  money,  and  not  to  the  settle- 
ment as  such. 

6.  The  only  point  remaining  that  requires 
the  expression  of  consideration  is  whether  the 
adjudication  by  the  surrogate  in  proceedings 
under  the  collateral  inheritance  act  is  a  bar  to 
this  action.  An  appraiser  was  appointed,  who, 
after  giving  notice  to  all  parties  interested,  re- 
portea,  among  other  things,  that  he  was  *'not 
satisfieid  from  the  evidence  submitted  to  report 
in  favor  of  the  claim  that  decedent's  residuary 
Toperty  is  charged  with  a  trust  in  favor  of 
lamilton  College  and  other  corporations;" 
and  be  therefore  concluded  that  the  property 
passed  as  provided  by  the  will  and  codicils, 
as  proved.  Upon  this  report  an  order  was 
made  by  the  surrogate  that  the  testator  be- 
queathed the  sum  of  $717,898.69  to  each  of  the 
three  residuary  legatees.  This  was  a  special 
proceeding  instituted  by  the  comptroller  of  the 
city  and  county  of  New  York  with  the  sole 
object  of  ascertaining  what  amount  of  prop- 
erty passing  under  Mr.  Fayerweather's  will 
was  subject  to  taxation,  and  to  fix  the  amount 
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of  the  tax.  The  decree  of  the  surro^te  should 
be  coDstrued  solely  with  reference  to  that  ob- 
ject, and,  as  thus  construed,  the  adjudication 
was  that,  for  the  purposes  of  taxation  under 
the  act  in  question,  a  certain  amount  of  prop- 
erty passed  to  the  residuary  legatees  under  the 
will.  Legitimate  inquiry  necessarily  stopped 
at  that  point;  for  it  was  immaterial,  so  far  as 
that  statute  was  concerned,  whether  the  fund 
became  impressed  with  a  trust  after  it  reached 
the  residuary  legatees,  as  the  tax  would  be  the 
same  whether  it  did  or  not.  They  took  the 
legal  title,  as  we  have  held;  and  hence  their 
legacy  was  subject  to  taxation,  without  refer- 
ence to'  what  it  became  their  duty  to  do  with 
it.  The  adjudication  was  necessarily  limited  to 
the  subject  of  taxation,  and,  if  conclusive  at 
all  as  a  bar,  it  was  not  conclume  upon  the 
rights  of  the  parties  arising  from  matters  out- 
side of  the  will.  The  surrogate  was  acting 
simply  as  an  assessing  and  taxing  officer,  and 
represented  thf  state  for  those  purposes.  Re 
Wolffs  Estate.  137  N.  T.  205,  211.  As  was  said 
by  this  court  in  Re  UUmann's  Estate,  187  N. 
Y.  408,  407:  **Every  officer  charged  with  the 
duty  of  executing  the  taxing  power,  whether 
it  be  a  surrogate  or  a  town  assessor,  must 
necessarily  decide,  in  a  judicial  capacity,  im- 
portant questions  of  law  in  order  to  perform 
the  duties  of  his  office.  Ordinarily  such  de- 
cisions do  not,  like  judgments  in  actions,  con- 
clude the  parties  as  to  the  same  question  in 
subsequent  proceedings  instituted  for  some 
other  purpose,  although  in  all  such  proceed- 
ings for  the  assessment  of  the  tax  it  oujtht 
to  and  doubtless  would  until  reversed  or  set 
aside."  We  think  this  foreshadowed  the  cor- 
rect rule,  and  that  the  adjudication  of  the  sur- 
rogate was  binding  upon  the  question  of  taxa- 
tion only.  We  thus  reach  the  final  conclusion 
that  all  obstacles  to  the  enforcement  of  the 
secret  trust  were  lawfully  removed,  and  that 
it  is  the  duty  of  the  courts  to  give  full  effect 
to  that  trust  in  accordance  with  the  intention 
of  the  testator  and  the  promise  of  his  residuary 
legatees.  In  announcing  this  result,  which  is 
the  nearest  approach  to  justice  that  we  are 
able  to  make,  it  is  a  satisfaction  to  believe 
that  the  vast  fortune  involved  will  be  dis- 
tributed in  accordance  with  the  controlling 
thought  and  noble  purpose  of  the  man  who 
made  it. 

The  judgment  should  he  afHrmed,  with  costs 
to  all  parties  appearing  by  separate  attorneys, 
payable  out  of  the  estate. 

All  concur,  except  Andrews,  Ch.  J. 

Andrews,  Ch.  J.,  dissenting: 

I  deem  it  proper  to  state  the  reason  for  my 
dissent  from  the  conclusion  reached  by  the  ma- 
jority of  the  court. 

The  testator,  by  the  ninth  clause  of  his  will, 
bequeathed  to  twenty  colleges  therein  named 
legacies  to  a  large  amount,  aggregating  ap- 
proximately a  sum  equal  to  one  half  of  his 
estate  as  it  existed  at  the  time  of  his  death,  on 
the  15lh  day  of  November,  1890.  By  the 
tenth  clause  he  gave  to  his  executors  all  the 
rest  and  residue  of  his  estate  in  trust  to 
convert  the  same  into  money,  and  to  divide 
the  same  equally  between  the  same  twenty 
colleges  named  in  the  ninth  clause.  If 
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the  will  had  remained  unchanged,  it  is  clear 
that,  under  the  statute  of  1860,  the  gifts  to  the 
twenty  colleges  by  the  ninth  and  tenth  clause» 
would  have  been  Ineffective  and  void,  so  far  as- 
they  exceeded  one  half  of  the  testator's  estate. 
The  testator  left  a  wife  surviving  him,  and  thfr 
statute  prohibits  a  devise  or  bequest  by  a 
testator  having  a  husband,  wife,  child,  or 
parent,  to  any  corporation  of  the  classes  therein 
enumerated,  of  more  than  one  half  of  hi» 
estate;  and,  where  such  devise  or  bequest 
exceeding  one  half  of  the  estate  shall  have  been 
made,  the  statute  declares  that  "such  deviae- 
and  bequest  shall  be  valid  to  the  extent  of  one 
half  and  no  more."  The  statute  is  aimed  at 
and  takes  away  the  power  of  a  testator  in  the- 
respect  mentioned.  In  Chamberlain  v.  C/iam- 
berlain,  48  N.  Y.  424,  Judge  Allen,  referring  to- 
the  statute  of  1860,  says:  "The  prohibition  oper- 
ates upon  the  testator's  capacity  to  give  rather 
than  upon  the  power  of  the  legatees  to  take;*^ 
and  Rapallo,  J.,  in  Stephenson  v.  Sfiort,  92  N. 
Y.  488,  referring  to  the  cognate  section  in. 
the  act  of  1848,  says:  "The  second  fsectlonj 
restricts  the  power  of  testators  to  oevise  or 
beoueath  to  such  corporations,  in  certain  cases, 
and  prohibits  a  testator  who  leaves  a  wife» 
child,  or  parent  from  devising  or  bequeathing^ 
to  such  a  corporation  more  than  one  fourth  or 
his  estate."  In  the  earlier  case  of  Baseam  v. 
Alberfson,  84  N.  Y.  584,  the  court,  referring  to« 
the  act  of  1860,  although  the  construction  of  the- 
act  was  not  then  in  question,  said:  "It  was 
designed  to  regulate  and  restrict  the  power  of 
testators."  There  are  other  authorities  in  the- 
state  to  the  same  purport,  but  it  is  unnecessary 
to  cite  them,  because  there  can  be  no  doubt, 
upon  the  plain  language  of  the  statute,  that  it 
was  intended  to  limit  the  power  of  testators, 
and  invalidate  any  testamentary  disposition  to* 
corporations  mentioned  in  the  act,  in  excess  of 
one  half  of  testator's  estate,  but  sustaining  it 
up  to  that  point.  The  language,  "shall  be- 
valid  to  the  extent  of  one  half  and  no  more,"  is- 
too  plain  for  argument  or  construction.  I  deem 
it  important,  in  view  of  the  interpretation 
placed  on  the  codicils  and  the  releases  of  the* 
widow  and  next  of  kin,  to  proceed  somewhat 
further  upon  the  assumption  that  the  original 
will  had  remained  unaltered,  and  to  consider 
what  would  have  been  their  rights  if  the  testator 
had  died  without  having  changed  the  original 
will.  I  can  entertain  no  doubt  that  in  that, 
event  the  portion  of  the  estate  beyond  the  one- 
half  part,  to  which  the  twenty  colleges  would 
be  entitled  under  the  ninth  and  tenth  clauses 
of  the  will,  would,  although  given  by  the  will 
to  the  twenty  xjol leges,  nevertheless  go  to  the 
widow  and  next  of  kin,  and  descend  and  be- 
distributable  under  the  statute  of  descents  or 
distributions,  as  in  case  of  intestacy.  No  other 
conclusion  is  possible.  The  deviee  or  bequest 
to  the  twenty  colleges  was  invalid  as  to  the- 
excess,  for  so  the  statute  declares.  It  could 
not  go  to  the  residuary  legatees,  because  they^ 
took  in  trust  for  the  corporations.  The  inten 
tion  of  the  testator  could  not  be  enforced, 
because  the  disposition  he  attempted  to  make- 
was  illegal.  The  corporations  could  not  stan<^ 
upon  the  devise  and  bequest  in  their  favor, 
because  the  statute  which  prohibited  the  gifl 
necessarily  precluded  them  from  insisting  upon> 
the  validity  of  the  disposition^  In  all  cases^ 
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upoD  the  death  of  the  owner  of  property,  the 
title  deYoWes  upon  someone,  either  under  his 
^11,  or  upon  his  heirs  or  next  of  kin,  or 
escheats  to  the  state.  If  he  undertakes  hj  will 
to  dispose  of  his  property  in  a  mode  or  for  pur- 
poses which  the  law  prohibits,  the  attempted 
disposition  is  void,  and,  in  the  absence  of  any 
alternative  valid  disposition  by  the  will,  it 
grws  to  his  heirs  and  next  of  kin,  by  operation 
of  law.  For  no  moment  of  time  is  the  title 
suspended.  In  the  case  just  supposed  the 
rights  of  the  heirs  and  next  of  kin  attach 
Immediately  upon  the  death  of  the  testator, 
and  the  wUl  at  most  is  a  mere  cloud  upon 
their  title.  Their  right  would  vest  immediately 
without  the  intervention  of  any  court,  and  an 
appeal  to  the  court  would  be  necessary  only  to 
put  them  in  possession  of  their  right  in  case  it 
was  denied  or  withheld.  If  any  authority  is 
needed  to  establish  the  proposition  that  a 
devise  or  bequest  made  in  contravention  of  the 
statute  of  1860  is  void,  and  that  the  part  of 
the  estate  devised  to  charity,  in  excess  of  the 
one- half  part  thereof,  devolves  upon  the  heirs 
and  next  of  kin,  as  in  case  of  intestacy,  in  the 
absence  of  any  valid  alternative  disposition, 
the  case  of  Uhamberlain  v.  Chamberlain  is 
decisive.  There  the  residuary  estate,  com- 
prising more  than  one  half  of  the  testator's 
estate,  was  devised  and  bequeathed,  after  the 
enactment  of  the  statute,  to  two  corporations 
within  the  act,  and  it  was  adjudged  by  the 
judgment  entered  in  the  supreme  court,  and  in 
this  court,  that  the  gift,  in  excess  of  the  one- 
half  part  of  the  estate  given  by  the  will  to  the 
two  corporations,  devolved  upon  the  heirs  and 
next  of  kin.  The  testator,  when  he  made 
the  will,  was  under  no  misconception  as  to  the 
invalidity  of  the  will  under  the  act  of  1860,  so 
far  as  it  gave  to  the  twenty  colleges  more  than 
one  half  of  his  estate,  nor  as  to  the  resulting 
rights  of  his  heirs  and  next  of  kin.  He  was 
fully  apprised  by  counsel  of  the  restriction  in 
the  law  of  1860,  and,  in  the  memorandum 
which  he  delivered  with  the  will  to  one  of  his 
executors,  he  recognized  that  his  purpose  to 
^ve  the  bulk  of  his  estate  to  twenty  colleges 
could  not  be  effectual,  except  through  the  for- 
bearance and  acquiescence  of  his  heirs  after 
bis  death.  But  after  the  execution  of  his  will 
he  came  to  appreciate  the  danger  that  his  pur- 
pose might  be  defeated  by  the  refusal  of  his 
heirs  to  consent  to  forego  their  rights,  or  to 
waive  any  obiection  under  the  statute  of  1860. 
This  led  to  the  execution  of  the  codicil,  by 
which  he  revoked  the  tenth  clause  of  his  will, 
substituting  therefor  a  new  residuary  clause, 
whereby  he  constituted  Bulkley,  Ritch.  and 
Yaughan  his  residuary  legatees,  and  devised 
and  bequeathed  to  "them  and  their  heirs,  for- 
ever," his  whole  residuary  estate, — in  form  an 
absolute  gift,  subject  on  its  face  to  no  trust  or 
condition  whatever.  It  is  out  of  the  secret 
understanding  found  to  have  existed  between 
the  testator  and  his  residuary  legatees  in  respect 
to  the  disposition  to  be  made  of  the  residue 
that  one  of  the  most  important  questions  in  the 
case  arises.  It  was  found  by  the  trial  court 
that  Bulkley,  Ritch,  and  Vaughan  were  made 
residuary  legatees  under  the  codicil  by  reason 
of  the  promise  of  Ritch  and  Yaughan,  made  to 
the  testator,  for  themselves  and  on  the  part  of 
Bulkley,  that  they  would  sell  and  convert 
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the  residuary  estate  into  money,  and  divide  the 
same  equally,  share  and  share  alike,  among^ 
the  twenty  colleges  mentioned  in  the  ninth 
clause  of  the  will.  That  this  was  the  general 
purpose  of  Fayerweatber  in  making  this  dispo- 
sition is  rendered  clear  by  the  memorandum  of 
December  11,  1884,  deposited  with  Ritch,  in 
which  the  testator  declares  that  he  had  made 
Messrs.  Ritch  and  Bulkley  his  residuary  lega- 
tees, "in  the  confidence  that  thereby  my  inten- 
tions, as  expressed  in  my  will,  shall  be  carried 
into  effect."  By  a  codicil  subsequent  to  the 
date  of  this  memorandum,  Yaughan  was  joined 
as  legatee  with  Bulkley  and  Ritch. 

I  assume  that  the  finding  of  the  trial  court,, 
heretofore  stated,  is  supported  by  evidence. 
The  judgment  in  this  case  awards  to  the  twenty- 
colleges  named  in  the  ninth  clause  of  the  will 
the  whole  of  the  reMduary  estate  remaining  in 
the  hands  of  Bulkley,  Kitch,  and  Yaughan, 
who  were  executors  of  the  will  as  well  a» 
residuary  legatees.  Independently  of  other 
grounds  urged  in  support  of  the  judgment,  it 
is  claimed  that  the  promise  of  the  residuary 
legatees,  which  was  the  inducement  operating 
upon  the  mind  of  the  testator  to  make  the 
residuary  gift,  is  enforceable  in  a  court  of 
equity  as  an  equitable  obligation  binding  ia 
conscience,  and  which  the  le^ratees  were  bound 
to  perform.  The  law,  it  is  insisted,  raises  out 
of  the  transaction  a  trust  in  favor  of  the  rea^ 
objects  of  the  testator's  bounty,  which  a  court 
of  equity,  proceeding  upon  its  established  prin- 
ciples, will  compel  tue  legatees  to  observe  and 
perform.  If  the  correctness  of  the  judgment 
below  turned  upon  the  question  who  were  tho' 
parties  intended  by  the  testator  to  be  benefited, 
and  what  colleges  or  institutions  he  intended 
should  receive  the  residuary  fund,  I  {should 
have  little  hesitation  in  reaching  the  conclusion 
that  thev  were  the  twenty  colleges  mentioned 
in  the  ninth  clause  of  the  will,  and  that  a  dis- 
tribution made  under  the  so  called  deed  of  gift, 
or  a  devolution  of  the  residue  upon  his  heirs- 
or  next  of  kin,  would  disappoint  his  expecta- 
tions in  making  the  codicil.  But  this  is  to  bo 
said  of  every  case  where  the  disposition  made 
by  a  will  fails  from  some  inherent  defect  in  the 
disposition  itself.  "It  is  not  suftlcient,"  saya 
the  chancellor  in  Hartun  v.  Corse,  2  Barb.  Ch. 
521,  "to  deprive  an  heir  at  law  or  distributee 
of  what  comes  to  him  by  operation  of  law  aa 
property  not  effectually  disposed  of  by  will, 
that  the  testator  should  have  signified  his  inten- 
tion by  his  will  that  his  heir  or  dislribnti^e 
should  not  inherit  any  part  of  his  estate.  But, 
to  deprive  an  heir  or  distributee  of  bis  share  of 
the  property  which  the  law  gives  him  in  case- 
of  intestacy,  the  testator  must  make  a  valid 
and  effectual  disposition  thereof  to  some  other 
person."  The  cases  are  numerous  in  which 
courts  of  equity  have  fastened  constructive 
trusts  upon  the  legal  title  to  real  or  personal 
property  in  the  hands  of  nominal  owners,  in 
favor  of  persons  to  whom  the  owner  owes  an 
equitable  duty,  in  respect  of  the  property  in 
his  hands,  inconsistent  with  his  retention  of  an 
absolute  title.  The  foundation  of  this  jurisdic- 
tion is  in  every  case  the  incapacity  of  courts  of 
law  to  give  any,  or  to  give  adequate,  relief, 
and.  from  its  very  nature,  can  never  be 
invoked  except  for  the  promotion  of  justice 
and  the  prevention  of  fraud.^^he  trust  may 
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be  raised  from  drcumstances,  bat  for  these 
purposes,  and  for  do  others.  It  would  be  a 
-fiolecism  for  a  court  of  equity  to  imply  an 
•equitable  obligation  to  do  that  which  its  own 
principles  condemu,  or  to  enforce  an  express 
trust  in  contravention  of  the  law.  The  benefl- 
cent  jurisdiction  of  courts  of  equity  to  raise 
and  enforce  constructive  trusts  has  no  more 
signal  illustration  than  in  cases  of  deyises  or 
bequests  procured  to  |be  made,  absolute  in 
form,  upon  the  promise  of  the  devisee  or 
•legatee  to  make  some  provision  out  of  the 
.property  devised  or  bequeathed  for  some  other 
person  or  object,  or  to  appropriate  it  in  a  par- 
dcular  way;  and  where  it  may  be  ^thered 
'that,  except  for  the  promise,  the  devise  or 
bequest  would  not  have  been  made.  In  such 
'ft  case  the  courts  enforce  the  promise  to  pre- 
Tent  a  double  fraud,— -a  fraud  upon  the  testator, 
4ind  a  fraud  upon  the  person  for  whose  benefit 
the  promise  was  made.  It  is  unnecessary  to 
<cite  the  cases  which  support  this  equitable 
principle.  The  subject  is  treated  at  length  in 
"the  very  able  opinion  of  Judt;e  Finch  in  the 
<jase  of  (yUara  v.  DudUy,  96  N.  Y.  408.  47 
Am.  Rep.  58;  and  no  other  authority  need  be 
•cited.  But  the  principle,  however  broadly 
stated,  must,  from  the  nature  of  the  case,  and 
4he  constitution  of  the  court  called  upon  to 
■apply  it,  be  always  subject  to  the  limitation 
that  the  promise  must  be  to  do  a  lawful,  and 
sot  an  unlawful,  thing.  The  purpose  to  which 
the  devisee  or  legatee  undertakes  to  apply  the 
4Doney  must  be  lawful,  and,  although  the  pur- 
pose may  be  lawful,  the  promise  may  be 
JUeflral  by  reason  of  some  prohibition  of  law 
disabling  the  testator  from  making  a  posthu- 
mous gift  to  the  beneficiary,  under  the  cir- 
'Cumstances,  or  in  the  mode  adopted.  In 
•either  case,  I  conceive,  a  court  of  equity  can- 
not and  will  not  imply  a  trust  against  the 
•devisee  or  legatee  for  the  purpose  of  enforcing 
the  promise.  The  case  of  (yHara  v.  Dudley 
is  a  direct  authority  on  the  first  proposition  in 
the  preceding  paragraph,  and  the  cases  under 
act  9  Geo.  II.  chap.  86,  improperly  called  a 
"mortmain  act,"  cited  in  Judge  Finch's  opin- 
iion.  sustain,  I  think,  the  second  proposition. 
.In  the  case  of  (/Hara  v.  Dudley,  and  in  the 
English  cases  under  the  act  of  Geo.  II.,  the 
•courts  refused  to  sustain  a  truBt  for  the  pur- 
poses intended  by  the  parties,  but  adjudged 
'  that  there  was  a  resulting  trust  in  favor  of  the 
heirs  and  next  of  kin  of  the  testator  in  the 
property  held  by  the  devisee  or  legatee  under  a 
-gift  absolute  in  form. 

I  have  no  doubt  that  under  the  facts  found 
ra  court  of  equity,  proceeding  according  to  its 
aeettled  principles,  would  raise  a  constructive 
trust,  as  against  the  residuary  legatee,  in  favor 
^  of  the  twenty  colleges.     But  this,  subject  to 
the  necessary  limitation  that  the  trust  so  con- 
stituted was  lawful.    If  it  was  unlawful  under 
the  act  of  1860,  and  if  performance  would  vio- 
late that  statute,  then,  clearly,  a  court  of  equity 
would  not  raise  a  trust  in  order  to  give  effect 
to  the  proposed  illegal  disposition.    I  am  of 
•  opinion  that  the  arrangement  between  the  tes- 
tator and  the  residuary  legatee  was  in  contra- 
vention of  that  statute.    R  is  not  denied  that, 
if  the  constructive  trust  sought  to  be  raised  in 
favor  of  the  twenty  colleges  had  been  written 
out  on  the  face  of  the  will,  the  trust  would  be 
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▼oid,  under  the  statute.  The  statute  prohibits 
a  devise  or  bequest  contrary  to  its  provisions, 
"in  trust  or  otherwise," — a  prohibition  of  the 
broadest  and  most  sweeping  character.  But 
the  claim  is  that  the  twenty  colleges  to  which 
the  residuary  estate  has  been  awarded  do  not 
take  under  the  will,  or  under  any  devise  in  the 
will,  or  through  any  testamentary  act,  but  out- 
side of,  and  independently  of,  the  will,  through 
and  by  virtue  of  the  conscientious  obligation 
created  bv  transactions(i«//(7r«  the  will,  and  that 
the  case  is  not,  therefore,  within  the  statute. 
The  same  result,  concededly,  is  attained  as 
though  the  trust  was  written  in  the  will;  but 
this,  It  is  claimed,  is  no  objection  to  its  en- 
forcement, because  a  trust  outside  of  the  will, 
arising  by  construction,  is  not  prohibited,  and 
although  the  scheme  adopted  by  the  testator, 
and  assented  to  by  the  residuarv  legatees,  was 
for  the  purpose  of  evading  the  law,  an  evasion 
of  a  statute  is  not,  or  may  not  be,  a  yioUtion 
of  the  statute  evaded. 

I  do  not  adopt  the  radical  view  of  one  of  the 
learned  counsel  for  the  appellants,  that  a  court 
of  error  will  not  raise  a  constructive  trust  in 
favor  of  the  twenty  colleges,  and  will  not  lend 
its  aid  to  enforce  a  transaction  in  evasion  of  the 
statute  of  1860,  although  the  transaction  is  not 
prohibited  thereby.  The  residuary  legatees, 
concededly,  upon  the  facts  found,  are  not  en- 
titled to  retain  the  property  for  their  own  ben- 
efit; and  the  heirs  and  next  of  kin  have  no  title, 
if  it  was  legally  disposed  of  by  the  will,  and 
the  secret  trust  was  not  illegal.  It  would  not 
be  unconscientious  for  the  court  to  award  the 
fund  to  the  institutions  for  whose  benefit  it  was 
really  given,  on  the  mere  ground  that  the  tes- 
tator intended  to  circiimventthe  law,  provided 
the  method  he  adopted  was  not  a  violation  of 
the  statute,  although  it  tended  to  thwart  its 
general  policy.  But,  as  I  have  intimated,  the 
arrangement  between  the  testator  and  the  resid- 
uary fogatee  was  prohibited  by  the  statute  of 
1860.  That  statute  was  not  prompted  by  any 
hostility  to  charities,  or  to  religious  or  educa- 
tional Institutions.  It  did  not  restrict  gifts 
inter  vivos  to  the  corporations  mentioned,  how- 
ever large,  even  to  the  whole  of  the  donor's 
property,  and  the  only  restriction  upon  such 

gifts  would  arise  out  of  the  incapacity  of  the 
onee  to  take  under  its  charter.^  What  the 
statute  plainly  did  intend  was  to  prohibit  one 
form  of  donation  to  corporations  described  in 
the  act.  which  should  exceed  one  half  of  the 
donor's  estate,  namely,  a  donation  by  will. 
The  donor  was  not  permitted  by  will  to  give 
to  the  charities  mentioned  beyond  the  pre- 
scribed amount.  The  statute  regulated  and 
restricted  testamentary  donations,  and  no 
others.  It  is  to  be  observed,  also,  that  all  cor- 
porations are  not  included.  "The  testator 
might  have  given  by  will  all  his  property  to 
corporations  not  of  the  class  enumerated,  and 
their  capacity  to  take  would  be  the  only  ques- 
tion. Nor  is  a  testator  prohibited  from  giving 
all  his  property  by  will  to  the  corporations 
mentioned  in  the  act,  when  he  leaves  no  wife, 
children,  or  parent  surviving.  The  corpora- 
tions enumerated  in  the  statute  were  those  to 
which,  in  the  last  days  of  life,  a  man,  acting 
under  mistaken  notions  of  duty,  might  volun- 
tarily, or  through  persuasion,  be  induced  to 
give  his  property  in  disregard  of  the  just 
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Safins  of  kindred.  The  felicitous  language  of 
-Comstock,  Cb.  J.,  in  Downing  ▼.  MorshaU\  28 
K.  Y.  866. 80  Am.  Dec.  290.  frequently  quoted, 
used  in  considering  the  general  policy  of  the 
ceatriction  upon  devises  to  corporations  con- 
tained in  the  general  statute,  is  peculiarly  ap- 
plicable here.  Speaking  of  the  policy  and 
necessity  of  the  restriction  in  the  Kevised 
Sututes.  he  says:  '*Nor  is  this  necessity  by 
•any  means  a  fanciful  one.  It  is  eminently 
praiseworthy  to  give  in  the  interests  of  charity 
and  religion.  But  in  the  last  hours  of  life  ex- 
fll^geratM  impressions  of  charitable  or  religious 
duty  often  obscure  the  judgments  of  men,  and 
-•abject  them  to  undue  influence  and  persuasion. 
Against  these  the  statute  is  inteodea  to  guard, 
because  it  is  in  behalf  of  associations  iocorpo- 
jrated  for  pious  and  benevolent  purposes,  that 
the  sentiments  of  men  in  such  situations  are 
jnoat  generally  appealed  to.  The  enactment  is 
therefore  prohibitory,  and  it  ought  to  be  ex- 
pounded and  applied  in  that  sense."  TheEnff- 
liah  statute  of  Geo.  II.  before  referred  to,  al- 
tboQgh  more  radical  than  the  statute  of  1860, 
is  founded  on  the  same  policy.  It  prohibits  all 
devises  of  lands,  or  of  funds  to  be  laid  out  in 
lands,  to  charities;  but  it  does  not  prevent  the 
owner  of  prooerty,  in  his  lifetime,  to  convey 
to  charities  all  his  property  bv  deed,  affixing 
only  the  restriction  that  it  shall  have  been  exe- 
oated  twelve  months  before  his  death,  and  en- 
•rolled  at  least  six  months  prior  to  that  event — 
•restrictions  intended  manifestly  to  prevent 
even  this  method  of  gift,  when  made  in  pros- 
pect of,  or  under  the  shadow  of.  impending 
•death.  The  court  is  asked  to  hold  in  this  case 
•that  a  scheme  contrived  by  the  testator  and  his 
cesidoary  legatees  for  the  purpose  of  circum- 
'▼enting'the  statute  of  1860,  and  to  make  a 
posthamoos  gift  of  a  very  large  estate  to  cor- 
porations to  which  the  testator  could  not  give 
it  directly  by  will,  through  the  device  of  a  oon- 
atructive  trust,  is  not  in  contravention  of  the 
atatute  of  1860.  I  cannot  assent  to  this  propo- 
aition.  It  has.  in  my  Judgment,  neither  reason 
oor  authority  in  its  favor.  The  languace  of 
Lord  Eldon  in  8tiddand  v.  Aidridge,  9~yes. 
Jr.  516,  is  applicable  to  this  case.  'Ut  would," 
be  said,  '*be  a  strong  proposition  that  the  provi- 
<dence  of  the  legislature,  having  attempted  ex- 
pressly to  prevent  a  disposition  of  land  for  pur- 
poses of  this  sort,  was  so  short  as  to  be  baffle 
bv  such  a  transaction  as  is  stated  by  this  bill." 
The  attempt  here  is  to  separate  the  strictly 
testamentary  act  from  the  secret  arrangement, 
and  to  refer  the  right  of  the  twenty  colleges 
exclusively  to  the  latter.  But  the  will  is  a  neces- 
aary  and  indispensable  element  in  eslablish- 
.  ing  the  alleged  trust.  The  testamentary  gift 
and  the  secret  arrangement  are  inseparably 
-conjoined.  The  plaintiffs  cannot  proceed  a 
atep  without  showing  the  will  and  the  testa- 
mentary gift  It  is  onlv  by  attaching  to  this 
the  promue  of  the  residuary  legatees  that  it 
•can  be  pretended  that  any  trust  in  their  favor 
arises.  The  statute  of  wills,  which  requires 
wills  to  be  in  writing,  was  an  obstacle  to  be 
overcome  when  originally  the  attempt  was 
made  to  establish  a  parol  trust  in  contradiction 
of  the  testamentary  instrument.  But  the  court 
solved  the  difficulty  by  treating  the  two  transac- 
tions as  separste.  The  will,  it  was  said,  was 
oot  changed,  but  the  right  might  be  grafted 
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onto  the  parol  promise,  and  so,  technically,  the 
devise  was  not  changed.  But  this  subtle  dis- 
tinction was  sustained  for  the  purpose  of  pre- 
venting fraud,  and  never  to  overreach  or  sub- 
vert the  law.  In  numerous  cases  under  the 
statute  of  Geo.  II.,  the  English  courts  have 
held  that  a  secret  trust  for  charity,  ingrafted 
on  a  devise  absolute  in  form,  was  void.  It  is 
said  that  these  cases  are  sustainable  on  the 
broad  words  of  the  statute.  But  the  English 
statute  is,  I  think,  no  broader  than  the  statute 
of  1860.  This  statute  prohibits  all  bequests  or 
devises  to  corporations  named  therein,  beyond 
the  permitted  amount,  "in  trust  or  otherwise," 
— that  is,  as  I  construe  it,  "in  trust  for  the 
corporation  or  in  any  other  manner,"— and  It 
would,  I  think,  be  a  narrow  and  misleading 
view  to  hold  that  it  does  not  prohibit  the  de- 
vice resorted  to  in  the  case  before  us. 

If  I  am  right  up  to  this  point,  it  necessarily 
follows  that  immediately  on  the  death  of  the 
testator  a  resulting  trust  in  the  residue  of 
the  estate  sprang  into  existence,  in  fsj^or  of  the 
widow  and  next  of  kin,  which  the  court  would 
transform  into  a  legal  estate  by  compelling  a 
transfer  by  the  lesiduary  legatees  to  them'  of 
the  legal  title.  They  could  not,  under  the 
findings,  retain  the  property  for  their  own 
benefit;  the  twenty  colleges  could  not  enforce 
the  illegal  trust  attempted  to  be  created  in  their 
favor;  and  the  only  other  alternative  was  a  re- 
sulting trust  in  favor  of  the  widow  and  next 
of  kin.  This  trust,  eo  instanti  on  the  death  of 
the  testator,  displaced  the  unlawful  trust  at- 
tempted to  be  created  in  favor  of  the  twenty 
colleges.  It  was  therefore  essential,  to  sup- 
port a  claim  by  the  twenty  colleges  to  the  fund, 
that  they  should  be  able  to  show  a  right 
thereto  derived  from  the  widow  and  next  of 
kin.  They  were  the  equitable  beneficial 
owners,  and  their  interest,  under  well-settled 
rules  prevailing  in  this  state,  was  assignable. 
They,  as  owners,  could  transfer  their  rights 
and  interests  to  the  twentv  colleges,  or  to  any 
other  persons  or  corporations,  by  an  act  inter 
vivoB.  It  would  be  a  transfer  of  their  own 
property,  not  within  the  act  of  1860.  But  it 
would  not  be  enough  to  establish  the  title  of 
the  twenty  colleges  for  them  to  show  that  (he 
widow  and  next  of  kin  had  devested  themselves 
of  their  interest.  It  must  appear  that  it  had 
been  acquired  by  the  twenty  colleges,  or  that 
an  assignment  was  made  to  some  other  person 
or  persons,  which,  by  the  terms  of  the  assign- 
ment, ,or  by  operation  of  law,  inured  to  their 
benefit.  I  repeat,  the  attempted  trust  in  favor 
of  the  twenty  colleges  being  void,  and  the  re-  > 
suiting  trust  in  favor  of  the  widow  and  next 
of  kin  attaching  to  the  fund,  no  title  thereto 
can  be  asserted  bv  any  person  or  corporation, 
except  a  title  derived  from  or  under  the  widow 
and  next  of  kin.  The  learned  counsel  for  the 
twenty  colleges,  appreciating  the  stress  of  this 
view,  seeks  to  sustain  their  title  bv  the  claim 
that  the  residuary  fund  was  vested  in  them  by 
force  of  the  instruments  called  ''releases,"  ex- 
ecuted by  the  widow  and  next  of  kin,  bearing 
date  March  6,  1891,  and  June  12.  1891.  These 
instruments,  it  is  insisted,  extinffuished  all  claim 
of  the  widow  and  next  of  kin  In  the  fund  now 
in  question,  and,  their  claim  being  out  of  the 
way,  the  residuary  legatees  held  the  fund  sub- 
ject to  the  original  trust,  freed  iiyx^  any  inflrm- 
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ity,  by  reasoD  of  tbe  act  of  18W).  The  construc- 
tion sought  to  be  placed  on  tbe  instruments  of  re- 
lease by  the  learned  counsel  for  the  twenty  col- 
leges, namely,  that  they  operated  merely  as  a  sur- 
render to  the  residuary  legatees,  and  an  eztin- 
goisbment  of  the  rights  andclaimsof  tbe  widow 
and  next  of  kin  to  the  residuary  estate,  is  in 
my  judgment  wholly  inadmissible.  This  con- 
struction ignores  the  evident  intention  of  the 
parties  to  the  instruments,  and  contradicts  their 

{)lain  languHge  and  meaning,  when  read  in  the 
ight  of  tbe  surrounding  circumstances.  The 
so-called  deed  of  gift  to  the  twenty  or  more 
collei^es  and  institutions,  executed  by  tbe 
residuary  legatees  February  24,  1891,  pur- 
ported to  give  the  residuary  fund  to  the  bene- 
ficiaries therein  named,  with  a  reservation  to 
Bulkley,  Rilch.  and  Vau^han  of  the  right,  out 
of  the  fund  to  make  additional  proyision  for 
the  widow  and  next  of  kin  beyond  that  con- 
tained in  the  will.  On  the  5th  of  March,  1891, 
while  the  contest  as  to  the  probate  of  the  codi- 
cils was  pending,  two  instruments  were  exe- 
cuted, one  by  Bulkley,  Ritcb,  andVaugbanto 
the  widow  and  next  of  kin,  which  referred  to 
the  deed  of  gift  of  the  24th  day  of  February, 
1891,  and  the  reservation  therein,  whereby 
they  added  to  the  annuity  to  tbe  widow  the 
sum  of  $10,000  beyond  that  given  her  by  the 
will,  and  gaye  to  the  widow  and  next  of  kin, 
out  of  the  resi'iuary  estate,  further  sums  ag- 
gregating $810,000.  The  other  instrumeot 
was  the  so-called  first  deed  of  release,  in  which 
the  widow  and  next  of  kin,  'in  consideration 
of  tbe  instrument  of  even  date  herewith'* 
(above  referred  to),  bound  themselyes  to  make 
no  claim  upon  Messrs.  Bulkley,  Ritch,  and 
Yaughan,  other  than  for  the  ^'amounts  left  us 
by  the  will  and  codicils,  and  the  deed  of  gift 
executed  by  the  said  Bulkley,  Ritch,  and 
Yaughan  on  the  24tb  day  of  February,  1891, 
and  the  instrument  dated  on  tbe  5th  day  of 
March.  1891;"  and  they  further  bound  them- 
selves, upon  payment  to  them,  respectively,  of 
the  {several  amounts  mentioned  in  ''said  deed 
of  gift  and  said  instruments,  to  severally  exe- 
cute a  ^neral  release  of  all  claims,  except 
those  arisine  under  the  will  and  codicils,  both 
to  tbe  executors  and  to  the  donees  mentioned 
in  the  deed  of  gift  dated  on  tbe  24tb  day  of 
February,  1891,  and  to  said  Bulkley,  Ritch, 
and  Yaughan  individually."  On  the  12tb 
day  of  June,  1891,  the  widow  and  next  of  kin 
severally  executed  the  formal  deeds  of  release 
provided  for  in  their  deed  of  March  5,  1891. 
The  release  of  Mrs.  Fayerweatber  first  ac- 
knowledges the  receipt  of  the  $225,000,  to 
which  she  was  entitled  under  tbe  instrument 
executed  by  Bulkley.  Ritch,  and  Yaughan 
March  5.  1891.  The  language  is:  '*For  and 
in  consideration  of  tbe  sum  of  $225,000  lawful 
money  of  the  United  States,  to  me  in  hand 
paid  by  Justus  L.  Bulkley,  Thomas  G.  Ritch, 
and  Henry  B.  Yaughan,  as  executors  and  trus- 
tees under  the  last  will  and  testament  of  Daniel 
B.  Fayerweatber,  deceased,  and  individually 
and  as  the  representatives  of  tbe  persons  and 
corporations  hereinafter  named,  forming  a 
class  known  as  donees  under  the  deed  of  gift 
executed  by  the  said  Bulkley,  Ritch,  and 
Yaughan  on  February  24,  1891."  She  next 
acknowledges  that  sum  to  be  "in  compromise 
and  full  settlement  of  any  and  all  contests  on 
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my.  part  of  tbe  will  of  said  Daniel  B.  Fayer 
weather,  deceased,  or  concerning  bis  estate."' 
Following  tbe  statement  of  tbe  consideration, 
and  that  tbe  sum  received  was  in  full  com- 
promise and  settlement,  are  tbe  operative 
words  of  the  instrument,  namely,  "baye  re- 
mised, released,  and  forever  discharged,  and 
bj  these  presents  do,  for  myself,  and  for  my 
heirs,  administrators,  and  executors,  remise, 
release,  and  forever  discbarge,  tbe  said  Justua 
L.  Bulkley,  Thomas  G.  Ritoh,  and  Henry  B. 
Yaughan.  as  executors  and  trustees  aforesaid, 
as  individuals  and  as  representatives  of  tbe 
said  donees  constituting  a  class,  and  also  the 
said  donees,  to  wit,  tbe  persons  and  corpora- 
tions mentioned  in  a  certain  deed  of  gift,  duly 
delivered,  made  by  Justus  L.  Bulkley,  Thomas 
G.  Ritcb,  and  Henry  B.  Yaughan  on  the  24th 
day  of  February,  1891,  which  deed  of  gift  wa» 
introduced  in  evidence  in  the  probate  proceed- 
ings of  the  last  will  and  testament  of  Daniel  B. 
Fayerweatber,  deceased  (and  marked  'Bxbibit 
No.  7,  contestants'),  and  which  said  deed  of 
gift  is  hereby  made  a  part  of  this  release,  in 
order  that  the  persons  constituting  said  class  of 
donees,  and  to  whom  this  release  runs,  may  be- 
more  fully  known,  and  also  tbe  legal  succea- 
sors,  assiens,  heirs,  executors,  and  administra- 
tors of  all  tbe  aforesaid  persons  and  corpora- 
tions, of  and  from  all  and  all  manner  of  action- 
and  actions,  cause  and  causes  of  action,  suits, 
debts,  dues,  sums  of  money,  claims,  and  de- 
mands whatsoever,  in  law  or  in  equity,"  etc» 
concluding  by  an  exception  of  her  claim  for 
tbe  annuity  mentioned  in  the  agreement  of 
March  5,  1891,  "made  pursuant  to  the  deed  of 
gift  above  referred  to."  The  releases  by  the 
next  of  kin  were  of  the  same  purport. 

It  seems  impossible  to  read  these  releases,  ia 
view  of  the  circumstances  which  led  to  their 
execution,  without  being  forced  to  tbe  conclu- 
sion that  they  were  executed  with  the  inten- 
tion, and  for  the  sole  purpose,  of  giving  eflfect 
to  and  confirming  the  deed  of  sift  of  February 
24,  1891.  They  acknowledge  the  receiptor 
the  consideration  from  Bulkley,  Ritcb,  and 
Yaughan,  as  representatives  of  the  donees  un- 
der the  deed  of  gift.  They  * 'remise  and  re- 
lease" to  the  donees  under  the  deed  of  gift,  and 
to  Messrs.  Bulkley,  Ritch.  and  Yaughan,  '*a» 
representatives  of  said  donees."  They  annex 
tbe  deed  of  gift  to  the  release  in  order  that  the 
persons '*to  whom  the  release  runs"  may  be 
identified.  This  transaction,  if  it  has  any 
meaning,  was  to  make  good  the  deed  of  gift, 
which  wiihout  the  confirmation  of  tbe  widow 
and  next  of  kin,  would  be  ineffectual,  and  giye- 
no  title  to  the  donees.  Tbe  absence  of  specific 
words  of  transfer  or  sale  is  of  little  moment,  if 
tbe  intention  is  plain.  Tbe  intention  is  the 
cardinal  fact  in  the  construction  of  written  in- 
struments. Where  the  words  permit  an  in- 
strument to  operate  in  either  of  two  ways,  it  is^ 
effective  for  tbe  way  at  which  the  intention 
points,  when  that  can  be  ascertained  by  read- 
ing the  instrument  in  the  light  of  the  surround- 
ing facts.  In  former  limes  certain  technical 
words  were  essential  in  deeds  of  realty.  Here 
the  property  was  mainly  personal,  and,  in  re- 
spect to  the  creation  of  mtcrest  in  personal 
property,  formal  words  are  not  important,  if 
the  substance  of  the  transaction  intended  caiv 
be  ascertained.    Unless  the  release  openite  as» 
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eonflrmation  of  the  deed  of  gift,  it  has  do 
operation  whatever  as  to  the  donees,  "to  whom 
this  release  runs."  The  release,  for  greater 
precaution,  extended  to  the  executors  in  their 
official  character,  and  to  them  as  individuals, 
but  this  accentuates  the  fact  that  the  para- 
mount purpose  was  to  ratify  and  confirm  the 
deed  of  gift.  And  finally,  on  this|point,  what- 
ever may  be  said  as  to  the  release  operating  as 
A  transfer  to  the  donees  in  the  deed  of  gift, 
there  can  he  no  pretense  that  the  widow  and 
next  of  kin  intended  to  transfer  their  interest 
In  the  estate  to  the  twenty  colleges.  They  are 
not  in  any  way  referred  to  in  the  written  in- 
•truments.  and  it  is  difiScult  to  perceive  how  a 
transaction  can  inure  to  their  benefit,  contrarv 
to  the  mtention  of  the  parties,  and  which 
would  give  it  the  practicaleffeci  of  rehabilitat- 
ing th^  illegal  trast. 

It  is  said  that  the  stotute  of  1860  was  in- 
tended for  the  benefit  of  a  wife,  husband,  child, 
or  parent,  and  that,  if  they  do  not  raise  the 
question,  the  validity  of  a  will  under  that  stat- 
ute cann6t  be  questioned  by  other  parties.  In 
my  view,  that  inquiry  is  not  pertinent,  under 
the  facts  in  this  case.  The  widow  has  raised 
the  question  in  the  most  emphatic  way,  by 
transrerring  her  interest  in  the  estate  to  the 
donees  un<&r  the  deed  of  gift.  But  I  am  of 
opinion  that  any  person  who  would  take  an 
interest  in  the  property  of  a  decedent,  under 


the  statutes  of  descent  or  distribution,  fa  case 
of  intestacy,  may  raise  the  question  under  the 
statute  of  1860.  although  not  holding  the  rela- 
tionship mentioned  in  the  statute,  provided  he 
would  be  entitled,  if  the  statute  had  been  vio- 
lated, to  a  share  in  the  excess  willed  to  the 
corporations,  and  that  he  would  not  be  bound 
by  the  consent  of  other  parties  to  the  disposi- 
tion. The  cases  of  Harris  v.  Am&riean  BibU 
8oe.  2  Abb.  App.  Dec.  816,  and  Chamberlain 
V.  Chamberlain,  43  N.  Y.  484,  seem  to  be  direct 
authorities  upon  this  point.  In  both  the  tes- 
tator left  a  widow,  and  no  child  or  parent,  and 
bequeathed  more  than  half  his  property  to  cor- 
porations, by  wiUs  taking  effect  after  the  pass- 
age of  the  act  of  1860.  In  the  one  case  the 
widow  consented  to  the  invalid  disposition, 
and  in  the  other,  by  her  election  to  take  a  pro- 
vision in  lieu  of  dower,  she  was  held  to  be  bar- 
red from  claimfag  any  other  interest.  In  both 
cases  the  objection  interposed  by  next  of  kin, 
remote  relations  of  the  testator,  was  sustained. 
There  are  other  points  urged  by  the  counRcl 
for  the  appellants  which  are  not  free  from  difiS- 
culty,  but  I  will  not  consider  them.  I  think 
the  judgmeqts  below  are  erroneous,  and  that 
the  donees  under  the  deed  of  gift  are  entitled 
to  the  fund. 

Motions  for  rehearing  and  for  amendment  of 
remittitur  denied. 
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Henriette  LEHMANN,  Appt., 

V. 

Hubert  DEUSTER  et  al., 

and 

John   y.  Farwell   et    al..  Impleaded,  etc., 

BeepU,  and  Appts. 


.Wfa.. 
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1.  A  esHwe  of  aetlon  whleh  will  flnrvive 
is  njrtgn>Wft« 

S*  ▲  cause  of  aetion  for  personal  in- 
Jnrlee  resQltin|^  ttom  neglljrence  is  ae- 
•iffnaUe  under  Bev.  Stat.  1 4268,  at  amended  by 
Laws  1887,  chap.  280,  which  provides  for  the  sur- 
vival of  actions  for  assault  and  battery,  false  im- 
priaoDment,  **or  other  damages  to  the  person.** 

8*  A  mere  Terdiet  in  a  purely  tort  action  Is 
not  the  subject  of  garnishment  before  judgment. 

(February  2, 1807.) 

APPEALS  by  plaintiff  and  the  impleaded 
defendants  from  a  Judgment  of  the  Su- 
perior Court  for  Milwaukee  County  in  a  garn- 
ishment proceeding  to  subject  a  claim  of 
Hubert  Deuster  against  the  Milwaukee  Street 
Bailwaj  Company  to  the  payment  of  claims  of 
Deuater's  creditors.    Affirmed. 

Statement  by  Winslow,  J.: 

This  is  a  garnishee  actioo.  The  facts  were 
largely  stipulated,  and  are  as  follows:  On  the 
84tli  day  of  May,  1898,   the  main  defendant, 

NonL— As  to  the  assignability  of  a  cause  of  action 
for  personal  tort,  see  Hunt  v.  Coorad  (Miun.)  14  L. 
R.  A.  612,  and  note, 
87  L.&A. 


Hubert  Deuster,  obtained  a  verdict  forfl,  500 
against  the  garnishee  defendant,  the  Milwaukee 
Street  Railway  Company,  in  an  action  to  re- 
cover for  personal  injuries.  Judgment  was  not 
entered  on  said  verdict  until  the  20th  day  of 
June  following.  That  judgment  was  affirmed 
by  this  court  on  appeal  in  January,  1895  (89 
Wis.  191);  and  on  the  25th  day  of  May,  1895. 
the  garnishee  paid  the  sum,  by  depositing  the 
amount  thereof  in  court,  amounting  at  that 
time  to  $1,751.51.  On  the  16th  of  March, 
1898.  the  plaintiff,  Henriette  Lehmann,  com- 
menced an  action  for  unpaid  rent  aKsiost  the 
defendant  Deuster,  and,  on  the  25th  of  May 
following  commenced  another  action  for  an- 
other iostalment  of  unpaid  rent.  In  connec- 
tion with  these  two  actions  the  plaintiff  com- 
menced garnishee  proceedings  against  the 
street-railway  company,  by  the  service  of  the 
necessary  papers,  on  the  25th  dav  of  May,  1898, 
which  was  the  day  following  the  rendition  of 
the  verdict  in  the  case  of  Deuster  against  the 
railway  compaoy.  The  garnishee  answered, 
denied  liability,  and  subsequently  amended  its 
answer  and  set  forth  the  judgment.  On  the 
22d  day  of  June,  1898,  two  days  after  the 
rendition  of  the  judgment  in  the  case  of  Deus- 
ter aeainst  the  railway  company,  the  interven- 
ing defendants,  Farwell  and  others,  compos- 
ing the  firm  of  Farwell  &  Co.,  commenced  an 
action  aeainst  Deuster  for  the  recovery  of  more 
than  $^$00,  and  served  garnishee  process  on  the 
railway  company.  The  garnishee  answered, 
and  set  up  the  fact  of  the  recovery  of  the 
Deuster  Judgment,  and  also  the  other  garnish- 
ments above  referred  to.  On  the  6th  day  of 
December,  1894,  the  intervening  defendanU 
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Bweet,  Dempster,  &  Ck>.,  commenced  an  action 
agaioat  Deiister  to  recover  more  than  $400;  and 
on  the  14th  day  of  January,  1895,  theyalsocom- 
menced  garnishment  procisedings  a^inst  the 
railway  company,  in  which  the  garnishee  duiy 
appeared  and  answered  in  substantially  the 
same  form  as  in  the  Far  well  case.  After  the  af- 
firmance of  the  Deuster  judgment  against  the 
street  railway  company  in  this  court,  all  of  the 
garnishee  creditors  obtained  Judgments  against 
Deuster.  The  plaintiff's  (Lehmann's)  Judg- 
ment amounted  to  nearly  $!KK);  Farwell  A  Co/8 
judgment,  to  nearly  $1,000;  Sweet,  Dempster, 
&  Co.'s,  to  a  little  more  than  |400.  All  of  the 
garnishing  creditors  above  named  were  brought 
into  this  action,  by  proper  proceedings,  after 
the  garnishee  defendant  had  paid  into  court 
the  amount  of  the  judgment  obtained  against 
it  by  Deuster;  and  about  the  same  time,  also, 
one  Caroline  A.  Deuster,  the  "wife  of  Hubert 
Deuster,  was  made  a  party  to  these  proceed* 
ings  on  her  own  petition,-— she  claiming  to 
own  the  right  of  action  or  judgment  against 
the  street-rauway  company  lecorered  by  her 
husband,  by  virtue  of  an  assignment  of  the 
same  which  was  made  and  delivered  to  her 
by  her  husband  on  the  25th  day  of  May,  1898, 
being  the  same  day  the  verdict  was  rendered, 
and  before  any  garnishment  papers  had  been 
served.  The  parties  agreed  that  one  third  of 
the  moneys  paid  into  court  by  the  street-railway 
company  belonged  to  Messrs.  Austin  A  Hamil- 
ton, the  attorneys  of  Hubert  Deuster  in  that 
litigation,  and  accordingly  the  amount  ao 
agreed  to  be  due  was  paid  to  that  firm;  leaving 
in  the  hands  of  the  clerk  of  the  superior  court  the 
sum  of  $1,118.08,  which  is  the  subject  of  this 
litigation.  The  court  found  substantially  the 
facts  as  previously  stated,  and  found  that  Hu- 
bert Deuster  owed  his  wife,  Caroline  A.  Deus- 
ter, at  the  time  of  the  attempted  assignment 
of  his  right  of  action,  the  sum  of  $622,  and 
that  she  had  the  first  lien  to  that  amount:  that 
the  defendants  John  Y.  Farwell  &  Co.  had  the 
next  lien;  and,  there  not  being  sufficient  funds 
to  pay  the  entire  amount  of  the  Farwell  claim, 
no  disposition  was  made  of  the  claim  of  Sweet. 
Dempster,  &  Co.  It  was  further  adjudged 
that  at  the  time  of  the  service  of  the  plaintiff's 

garnishee  process  the  garnishee  was  not  in- 
ebted  to  Hubert  Deuster  in  any  sum.  From 
this  judgment  the  plaintiff,  Henriette  Leh- 
mann,  appealed,  the  defendant  Caroline  A. 
Deuster  appealed,  and  the  defendants  John  Y. 
Farwell  &  Co.  appealed. 

Mr.  Jnlins  £•  Roehr,  for  C.  A.  Deuster 
appellant: 

A  conveyance  from  husband  to  wife  will  be 
upheld  if  it  is  shown  that  a  consideration 
passed  from  the  wife  to  the  husband  from  her 
separate  estate. 

Melhop  V,  PeUthone,  64  Wis.  657;  Bannister 
▼.  Phelps,  81  Wis.  266;  Barr  v.  Church,  82 
Wis.  882;  BnckUy  v.  Walker,  68  Wis.  664. 

The  Milwaukee  Street  Railway  Company 
was  not  subject  to  garnishment  before  judg' 
ment. 

Rev.  Slat.  §  2769. 

A  claim  for  personal  injuries,  while  it  re- 
mains unliquidated,  is  not  the  proper  subject 
of  garnishment. 

St.  Joseph  Mfg,  Co,  t.  MiOer,  69  Wis.  890; 

87  L.  R  A. 


Foster  v.  Singer.  Id.  892;  Edwards  v.  Roepks^ 
74  Wis.  576;  Bowling  v.  Lancashire  Ins.  Co, 

Wis.  96;  Detroit  Post  dt  T,  Co.  v.  BeiUy,  41^ 
Mich.  469;  HiU  v.  Bowman,  85  Mich.  191. 

The  cause  of  action  and  verdict  were  assign- 
able; the  test  of  assignability  of  a  cause  of  ac- 
tion is  its  survival  in  case  of  death. 

Hiner  v.  Fond  du  Lac,  71  Wis.  81;  Cotter  v. 
Ptumer,  72  Wis.  478;  Murray  v.  Budl,  76  Wis. 
662;  Day  v.  Vinson,  78  Wis.  198,  10  L.  R  A. 
206;  Maekey  v.  Mackey,  48  Barb.  58. 

In  Massachusetts  the  statute  is  the  same  a» 
ours,  and  it  has  been  held  that  the  worda 
'^damage  to  the  person"  include  every  acUoD 
the  suMtantial  cause  of  which  is  a  bodily  in- 
jury, and  the  cause  of  action,  being  one  whicb 
survives,  is  assignable. 

Smith  ▼.  Sherman,  4  Cush.  408;  NetOeton  v. 
Dinehart,  6  Cush.  648;  I^orton  v.  ,Sewall,  10^ 
Mass.  148,  8  Am.  Rep.  298;  7  Am.  &  Eng. 
Enc.  Law,  p.  266,  note  1;  1  Am.  A  Eng.  Ena 
Law.  p.  841,  note  1. 

Mesers.  S^lTester»  Seli«ib«r,  Rlley»  Ar 
Ortht  for  Henriette  Lehmann  appellant: 

The  liability  of  the  gairniabee  defendant  to 
the  principal  defendant  upon  this  verdict  had 
become  absolutely  due,  without  depending  on 
future  contingency,  before  the  plaintiff's  judg- 
ments against  Hubert  Deuster,  the  principal 
defendant,  were  obtained. 

The  plaintiff  thereupon  acquired,  by  virtue 
of  her  garnishment  proceedings,  a  valid  lien 
upon  the  moneys  of  the  principal  defendant  in 
the  hands  of  the  garnishee,  and  upon  the  fund 
in  court,  which  was  substituted  therefor. 

Jones  V.  St.  Onge,  67  Wi&  620;  FosCer  v. 
Singer,  69  Wis.  896. 

In  a  contest  between  the  wife  and  the  hus- 
band's creditors,  transactions  between  husband 
and  wife  will  be  closely  scrutinized,  and  are 
always  regarded  by  the  courts  with  suspicion. 

Hoxie  V.  Price,  81  Wis.  82;  Horton  v.  l)ewey„ 
68  Wis.  410;  Fisfter  v.  Shelver,  Id.  498;  Sem- 
mens  v.  Walters,  56  Wis.  686;  Breslauer  v.  QeiU 
fuss,  66  Wis.  878;  QetOemann  ▼.  QUs,  78  Wis. 
489. 

If  it  be  conceded  that  Hubert  Deuster  was 
honestly  Indebted  to  the  defendant,  Caroline 
Deuster,  at  the  time  of  the  assignment,  it 
would  still  be  void  as  against  the  plaintiff,  if 
the  assignment  was  made  with  intent  to  hinder 
and  delay  the  plaintiff  or  other  creditors  of  the 
assignor  in  the  enforcement  of  their  claim,  or 
the  assignment  was  intended  to  subserve  the 
rights  assigned  for  the  benefit  of  the  assignor. 

Daxdd  V.  Birehard,  68  Wis.  494;  Acery  v. 
Johann,  27  Wis.  261;  Eoxie  v.  Price,  81  Wia. 
82. 

If  the  assignment  was  made  by  Hubert 
Deuster,  withintent  to  delay,  defeat,  or  defraud 
his  creditors,  it  ia  void,  although  his  wife, 
Caroline  Deuster.  bad  no  actual  notice  or 
knowledge  of  such  Intention  on  his  part 

Rindskopf  v.  Myers,  87  Wis.  81. 

The  money  received  by  Mrs.  Deuster  by  in- 
heritance from  her  first  husband  long  prior  to 
the  assignment  to  her,  and  which  she  had  given 
to  her  husband  with  no  agreement  that  it  should 
be  repaid,  is  not  as  against  the  creditors  of  her 
husband  a  sufficient  consideration  for  the  as- 
signment. 

Le  Savlnier  v.  Krueger,  86  Wis.  214. 

Notice  of  the  assignment  w^  not  telephoned 
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to  the  attorneys  of  the  garnishee  defen^lant 
until  the  day  following  that  on  which  the  as- 
sil^hineDt  and  garDishmeot  were  obtained.  If 
mich  notice  was  requisite  to  the  validity  of  the 
assignment,  then  it  is  unquestioned  that  any 
rights  acquired  by  Mrs.  Deuster  thereunder 
must  be  postponed  to  the  rights  acquired  by  the 
plaintiff  under  herearnishment  proceedings. 

VanBvtkirk  v.  Hartford  F.  Ira,  Oo,  14  Conn. 
141,  86  Am.  Dec.  478. 

The  assiimment  of  a  chose  in  action  is  not 
complete,  so  as  to  vest  the  title  absolutely  in 
the  assignee,  until  notice  of  the  assignment  to 
the  debtor;  and  this  not  only  as  regards  the 
debtor,  but  likewise  as  to  third  persons. 

Ctodfelter  ▼.  Caz,  1  Bneed,  889,  60  Am.  Dec. 
157;  Ihiek^  y.  Loney,  4  Bazt  178;  Bishop  y. 
Holtomb,  10  Conn.  444;  Judah  y.  Judd,  5  Day, 
584;  WoodMdge  y.  Perkim,  8  Day,  864;  Ward 
T.  Morrison,  85  Yt.  600;  Campbeu  y.  Dap,  16 
Vt.  558;  Barron  y.  Pbr<«r,  44  Vt  587. 

Messrs.  Hariog  A  Fr«Mit,  for  John  V. 
Farwell  &Co.,  respondenu  and  crosB -appel- 
lants: 

A  right  of  action  could  not  be  assigned  at 
common  law. 

ThaWiimer  y.  Brinekerhoff,  8  Cow.  628.  15 
Am.  Dec.  808;  Biee  y.  Stone,  1  Allen,  568; 
Shep.  Touch.  240. 

The  general  test  as  to  whether  a  right  of  ac- 
tion is  ftfsignable  is  to  first  determine  whether 
it  suryiyes;  if  it  does,  it  is  assignable,  otherwise 
not. 

Devlin  y.  Nets  York,  68  N.  Y.  16;  Byxtde  y. 
Wood,  24  N.  Y.  607. 

A  number  of  states  now  baye  special  laws 
inoyidinff  for  the  surviyal  of  certain  kinds  of 
actions,  but  all  such  statutes  are  to  be  yery 
strictly  construed. 

Woodwards.  Chioaffo  db  N,  W.  B,  Oo.  28 
Wis.  400;  Cutting  y.  Tower,  14  Gray,  188. 

The  supreme  court  of  Wisconsin  has  held  in 
terms  both  before  and  since  the  amendment  of 
1887,  that  an  action  in  tort  for  personal  injuries 
inflicted  by  negligence  is  not  assignable. 

Hiner  y.  Fanddu  Lae,  71  Wis.  74. 

A  claim  for  personal  injuries,  while  it  re- 
mains unliquidated,  is  not  the  proper  subject 
of  garnishment.  Such  a  claim  is  not  eyen  as- 
signable. 

8t.  Joseph  Mfg.  Oo.  y.  M^er,  69  Wi&  800; 
KusUrer  y.  Beater  Dam,  56  Wis.  471,  48  Am. 
Rep.  725;  Murray  y.  BueU,  76  Wis.  657; 
yoonan  y.  OrUm,  84  Wis.  259,  17  Am.  Rep. 
441;  Qibson  y.  Gibson,  48  Wis.  28,  28  Am. 
Rep.  527;  VoeU  y.  KeUy,  64  Wis.  505;  8t, 
Joseph  Mfg.  Oo.  y.  MiUer,  69  Wis.  891;  Zo- 
mont  y.  Washington  d  O.  B.  Oo.  2  Mackey. 
6(12,  47  Am.  Rep.  276;  MiUer  y.  yetsell,  20  8. 
G.  128»  47  Am.  Bep.  888;  BandaU  y.  North- 
western Teleg.  Co.  54  Wis.  141,  41  Am.  Rep. 
17;  FarraU  y.  Shea,  66  Wis.  665;  Cotter  y. 
Ptumtr,  72  Wis.  478;  Hiner  y.  Fond  du  Lac, 
71  Wis.  81. 

The  right  of  action  for  mere  personal  torts, 
•uch  as  assault  and  battery,  etc.,  which  die 
with  the  party  and  do  not  suryiye  to  his  per- 
aonal  representatiyes,  cannot  be  assigned. 

1  Am.  &  Eng.  £nc.  Law,  p.  882;  Comegys  y. 
Vasse,  26  U.  8.  1  Pet.  218,  7  L.  ed.  117;  Borst 
T.  Baldwin,  80  Barb.  182;  Seiser  y.  Mali,  82 
Bi»rb.  79;  Pulver  y.  Harris,  52  N.  Y.  76;  Bice 
r.  Stone,  1  Allen,  566;  Linton  y.  Hurley,  104 
S7  L.R.A. 


Mass.  858;  Stone  y.  Boston  dt  M.  B.  Co.  7  Gray, 
589;  Milwaukee  Mut.  F.  Ins.  Co.  y.  Sentina 
Co.  81  Wis.  211. 15  L.  R.  A.  627. 

Executory  contracts  for  special  personal  sery- 
ices,  knowledge,  or  skill,  torts  to  person  or 
character  which  affect  only  the  body  or  feel- 
ings, and  contracts,  the  breach  of  which  pro- 
duces only  bodily  or  mental  injury,  are  not  as- 
signable. 

Zabriskie  y.  Smith,  18  N.  Y.  822,  64  Am. 
Dec.  551;  Jfi^*  y.  Stoner,  19  N.  Y.  29;  Noonan 
y.  Orton.  84  Wis.  259,  17  Am.  Rep.  441. 

An  action  in  consequence  of  the  injury  sur- 
yiyes only  bj  reason  of  the  death  of  the  in- 
jured person  caused  by  it.  It  is  strictly  not 
proper  to  say  that  such  an  action  suryives,  etc 

Topping  v.  St.  Lawrence,  86  Wis.  526. 

The  Massachusetts  statute  differs  from  the* 
Wisconsin  statute  yeir  sreatly. 

Norton  y.  SewaU,  106  Mass.  148,  8  Am.  Rep. 
298;  Cutting  y.  Tower,  14  Gray,  188. 

The  character,  of  a  chose  in  action  is  not 
changed  by  a  verdict  so  that  it  may  become  & 
debt  and  assignable  before  judgment  there- 
on. 

Lawrence  y.  Martin,  22  Cal.  178;  MiUer  y. 
Newell,  supra;  Be  Charles,  14  East,  198;  Thayer 
y.  Southwiek,  8  Gray,  229;  MoQlinchy  y.  HaU 
58  Me.  152;  Stone  y.  Boston  <Ss  M.  B.  Co.  7 
Gray,  589;  Linton  y.  Hurley,  104  Mass.  858; 
Hunt  y.  Conrad,  47  Minn.  557.  14  L.  R.  A. 
512;  Jordan  y.  QiUen,  44  N.  H.  424;  Qamblo 
y.  Central  B.  dbBkg.  Co.  80  Ga.  595. 

The  claim  and  yerdict  of  Hubert  Deuster  for 
personal  injuries,  mental  and  physical,  inflicted 
by  negligence,  was  not  garnishment  before- 
judgment 

Foster  y.  Singer,  69  Wis.  892;  Anderson,. 
Law  Diet.  p.  807;  Selheimer  v.  Elder,  98  Pa. 
154;  Fellows  y.  Duncan,  18  Met.  882;  Kusierer 
y.  Beaver  Dam,  56  Wis.  471, 48  Am.  Rep.  725; 
1  Freeman.  Executions,  2d  ed.  p.  462.  §  167;. 
Holcomb  y.  Winchester,  52  Ck)nn.  448.  52  Am.. 
Rep.  606;  Crouch  y.  Qridley,  6  Hill,  250;  KO- 
logg  y.  Scfivyler,  2  Denio,  16-,  Thayer  y.  South- 
wick,  supra;  Detroit  Post  db  T.  Co.  y.  Beilly^ 
46  Mich.  459. 

When  a  yendor  of  personal  property  retainsr 
possession  and  apparent  control  after  sale,  the- 
sale  is  presumptiyely  fraudulent  and  yoid  as. 
against  his  creditors. 

Qleason  y.  Day,  9  Wis.  498;  Osen  y.  Sher-^ 
man,  27  Wis.  501;  Mayer  y.  Webster,  18  Wis. 
894. 

Assignment  of  chose  in  action  is  of  no  effect 
against  attaching  creditors  of  assignor  unlesa 
within  reasonable  time  after  assignment  notice 
thereof  is  given. 

MerefinnUf  dk  M.  Bank  v.  Hewitt,  Z  Iowa,  98,. 
66  Am.  Dec.  49;  Clodfelter^.  Cox,  1  Sneed,  880, 
60  Am.  Dec.  167. 

Winslow,  J.,  deliyered  the  opinion  of  the- 
court: 

An  action  for  personal  injuries*  resultins^ 
from  negligence  was  tried,  and  a  substantial 
yerdict  rendered  for  the  plaintiff.  Before 
judgment  on  the  verdict,  the  plaintiff  assigned 
his  right  of  action  to  bis  wife;  and  later,  upon, 
the  same  day,  and  still  before  the  entry  of  judg- 
ment, gamisbee  process  was  served  on  the  de- 
fendant, at  the  suit  of  one  of  the  plain  tiff's! 
debtors.  The  crucial  questions  is^tbe  caserare- 
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-gimpljr  (1)  whether,  before  Judgment,  the  cause 
•of  action  was  assignable;  and  (2)  whether,  be- 
fore judgment,  the  defendant  could  be  eSOtec- 
tively  earnished. 

1.  *If  the  cause  of  action  survived,  it  was  as- 
aignable.  Webber  v.  Quaw,  46  Wis.  118.  It 
is  well  understood  that  such  an  action  does  not 
survive  at  common  law;  hence  the  question  is 
whether  it  survives  under  §  4253,  Rev.  Stat., 
as  amended  by  chap.  280,  Laws  1887.  That 
section  reads  as  follows,  the  amendments  of 
1887  being  printed  in  italics:  "In  addition  to 
the  actions  which  survive  at  common  law,  the 
following  shall  also  survive,  that  is  to  say: 
Actions  for  the  recovery  of  personal  property 
■or  the  unlawful  mtfiholdiTig  and  conversion 
thereof,  actions  for  assault  and  battery  or  false 
imprisonment,  or  other  damage  to  the  person, 
•or  for  goods  taken  and  carried  away,  and  ac- 
tions for  damages  done  to  real  and  personal 
•estates.  AU  equitable  actions  to  set  aside  eon- 
veyanees  of  real  estate,  or  to  eompd  a  reeontey* 
ance  thereof  and  all  actions  for  a  specific  per- 
formanee  of  contracts  relating  to  real  estate,** 
The  question  whether  the  section,  as  changed 
by  the  act  of  1887,  includes  a  cause  of  acUon 
for  personal  injuries  resulting  from  negligence, 
has  not  been  decided  by  this  court.  It  was 
raised  in  Hiner  v.  Fond  du  Lac,  71  Wis.  74,  but 
•expressly  left  undetermined.  Under  a  statute 
in  almost  identical  terms,  in  Massachusetts, 
«uch  a  cause  of  action  was  held  to  be  included. 
Norton  v.  ikwaU,  106  Mass.  148,  8  Am.  Rep. 
298.  It  was  there  said  that  the  words  'include 
«very  action  the  substantial  cause  of  which  is 
bo<ii1v  injury.**  See  also  Cutter  v.  BamUn, 
147  Mass.  471, 1  L.  R.  A.  429.  The  language 
<of  the  Massachusetts  statute  was.  "actions  of 
replevin,  of  tort  for  assault,  battery,  imprison- 
ment, or  other  damage  to  the  person."  The 
•only  difference  in  the  two  sections  which  is 
material  to  the  present  inquiry  is  that  the 
^Massachusetts  statute  rather  unnecessarily  ru- 
lers to  the  action  as  a  "tort  action."  This  adds 
nothing  and  takes  away  nothing  from  the  mean- 
ing of  the  words.  It  does  not  seem  to  us  that 
there  is  any  room  for  mere  construction.  The 
words  of  the  statute  are  plain.  Thev  are  to 
the  effect  that  an  action  for  assault  and  battery, 
-false  imprisonment,  or  other  damage  to  the 
person,  shall  survive.  The  injury  resulting 
from  being  run  over  by  a  street  car  is  certainly 
"other  damage  to  the  person,"  and  it  is  dam- 
age of  the  same  character  as  the  damage  re- 
sulting from  an  assault  and  battery;  that  is,  it 
is  physical  pain  and  suffering.  We  are  re- 
ferred to  no  other  statutes  of  this  character, 
save  the  Massachusetts  statute.  The  amend- 
ment of  1887  incorporated  the  words  of  that 
statute  in  our  own  after  they  had  received  a 
•construction  there.  It  might  l)e  argued  that 
we  took  the  law  with  the  construction.  But, 
whether  this  be  so  or  not,  the  construction 
seems  to  us  entirely  reasonable  and  logical,  and 
we  adopt  it.  The  cause  of  action  being  as- 
signable before  judgment,  the  only  remaining 
•question  in  regard  to  the  claim  of  Mrs.  Deuster 
4»7  L.R.  A. 


was  whether  she  receive4  the  assignment  in 
good  faith,  for  a  bona  fide  indebtedness.  On 
this  we  find  suflScient  evidence  to  justify  the 
findings  of  the  tiial  judge;  and  we  shall  not 
disturb  them,  either  on  her  appeal,  or  on  the 
appeals  of  the  other  appellants. 

2.  The  second  question  is  whether  a  mere 
verdict  in  a  purely  tort  action  creates  a  liability 
which  can  be  garnished.  The  garnishee  is  not 
liable  unless  at  the  time  of  the  service  of  pro- 
cess his  liability  to  the  principal  defendant  is 
absolute.  Rev.  Stat.  §  2768;  VoUmer  v.  Chi- 
cago db  N.  W.  B.  Co.  86  Wis.  805.  The  ques- 
tion of  liability  or  not  is  fixed  at  the  time  of 
the  service  of  process,  and  it  must  then  be  ab- 
solute, though  perhaps  payable  subsequently. 
If,  however,  the  liability  Is  contingent  on  a 
future,  uncertain  event,  it  is  not  subject  to 
garnishment  Edwards  v.  Roepke,  74  Wis.  571 ; 
Dotoling  v.  Laneasfiire  Ins.  Co.  89  Wis.  96. 
A  mere  claim  for  personal  injuries  is  not  the 
subject  of  garnishment.  8t.  Joseph  Mfg.  Co,  v. 
UiUer,  69  Wis.  889.  The  verdict  does  not 
turn  it  into  a  debt,  nor  into  an  absolute  liabil- 
ity. That  must  be  done,  if  at  all,  by  the  judg- 
ment. No  matter  how  long  a  verdict  remained 
on  the  records  of  the  court,  no  action  could 
ever  be  maintained  upon  it.  Thayer  v.  South- 
wick,  8  Grav,  229;  Rood,  Garnishment,  §  152. 
The  case  of  Jones  v.  8t.  Onge,  67  Wis.  620,  is 
claimed  to  support  the  contrary  doctrine. 
While  there  may  be  language  in  the  opinion  in 
that  case  which  would  tend  to  support  the 
theory  that  a  mere  verdict  In  a  tort  action  is 
subject  to  garnishment,  the  case  itself  was  evi- 
dently rightly  decided  upon  another  ground. 
In  that  case  the  garnishee  had  been  sued  in  re- 
plevin for  certain  logs  by  the  main  defendant, 
and  the  verdict  rendered  was  that  St.  Onge, 
the  main  defendant,  was  the  owner  of  the  logs, 
and  that  the  garnishee  unlawfully  withheld 
possession  of  them,  and  fixed  their  value.  Aft- 
er verdict,  and  before  judgment,  the  garnish- 
ment papers  were  served.  It  was  plainly  a 
proper  case  for  garnishment,  because  the  garn- 
ishee had  propertv  of  the  main  defendant  in 
his  hands,  or  was  indebted  to  him  therefor,  at 
the  time  process  was  issued.  In  fact,  the  ver- 
dict neither  helped  nor  hindered  the  liability  of 
the  garnishee.  He  would  have  been  liable  had 
no  suit  been  pending  at  all,  because  he  had 
property  of  the  main  defendant  in  his  hands  at 
the  time  the  garnishee  process  was  served,  or 
was  indebted  to  the  main  defendant  to  the 
amount  of  the  value  of  such  property.  So  far 
as  the  8t.  Onge  Case  seems  to  justify  the  doc- 
trine that  a  mere  verdict  in  action  to  recover 
damages  for  personal  injuries  is  the  subject  of 
garnishment,  we  cannot  follow  It.  It  follows 
that  the  plaintiff's  garnishment  must  fail,  be- 
cause she  garnishea  after  verdict,  and  before 
judgment,  and  the  Farwell  &  Co.  process  be- 
comes the  first  lien  upon  the  moneys  in  court 
after  the  claim  of  Mrs.  Deuster  is  paid.  These 
were  the  conclusions  reached  by  the  court 
below. 

Judgment  aprmkL 
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1.  An  instriUBeiit  transferrlii^  prop- 
«rtjr  to  a  tmotee  with  authority  to  sell  it 
and  make  a  deed  **]n  the  name  of  the  frrantore,** 
and  providing  for  return  of  the  aurpius  to  the 
jrrantor*,  ia  a  deed  of  trust,  and  not  an  aaaign- 
ment  for  creditora. 


8.  To  make  a  deed  of  tmst  ralld  affalnal 
an  attachment  of  the  property  it  must  have  been 
accepted  by  some  of  the  benefloiarles  before  the 
attachment  was  lerled. 

8*  The  possession  of  the  trustee  in  a 
deed  of  trust  which  has  been  accepted  by  the 
beneficiaries  will  authorize  him  to  maintain  a 
suit  to  protect  the  property  from  attaching  cred- 
itors without  Joining  all  the  beneficiaries. 

On  reheartng. 

4.  The  question  whether  an  instrument 
is  an  assij^ment  for  creditors  or  a 


V<yrm.-^lB  a  preferenee  by  mortQoae  or  aerie  an  as- 
tignment  for  creditors  f 

The  question  as  to  whether  or  not  a  mortgage* 
4eed  of  trust,  sale,  or  oonyeyance  is  to  be  regarded 
as  in  itself  constituting  an  assignment  for  creditors 
generally  is  one  upon  which  there  is  some  conflict, 
and  one  upon  which  there  is  much  diversity  as  to 
ibe  rule  of  construction,  even  in  the  same  state. 
The  majority  of  the  states  hold  that  a  mortgage  or 
sale  direct  to  a  creditor  giving  him  a  bona  fide 
preference  is  not  a  general  assignment.  The  most 
of  the  states  and  cases  which  hold  that  a  mortgage 
•or  deed  of  trust  or  sale  is  a  general  assignment, 
hold  this  on  the  ground  that  a  trust  is  created  by 
the  instrument  for  some  other  person  than  the 
irrantee  or  preferred  creditor.  In  softie  states  It  is 
purely  a  question  of  intention.  In  some  states  If 
It  covers  all  the  debtor^s  property  and  is  made  In 
contemplation  of  insolvency,  it  will  be  an  assign- 
menu  and  in  Kentucky  and  some  other  states  the 
fact  of  a  preference  in  contemplation  of  Insolvency 
makes  it  an  assignment.  The  case  of  TittIjE  v. 
▼akijcbr  holds  that  a  mortgage  providing  for  a 
**  return  of  the  surplus  "  to  the  debtor  after  the 
payment  of  a  debt  is  not  an  assignment  for  credit- 
ors. The  construction  of  nearly  all  these  instru- 
ments arises  under  the  statute  to  the  etfect  that 
where  an  insolvent  debtor  makes  a  general  assign- 
ment for  the  benefit  of  his  creditors,  a  preference 
contained  therein  shall  not  be  void  or  shall  inure 
to  the  benefit  of  all  creditors. 

For  the  effect  of  insolvency  laws  in  general  upon 
preferences  by  mortgage  or  sale  as  affected,  see 
fwU  to  Sabln  v.  Wiiklns  (Or.)  post,  — . 

Alabama. 

In  Alabama  a  mortgage  preferring  a  creditor  by 
conveying  substantially  all  the  debtor^s  property 
•operates  as  an  assign  ment  for  creditors.  But  a  sale 
to  a  creditor  does  not. 

Alabama  Bev.  Code  1867. 1 1867  (1556),  provides  that 
every  general  assignment  made  by  a  debtor  by 
which  a  preference  or  priority  of  payment  is  given 
to  one  or  more  creditors  over  the  remaining  cred- 
itors shall  inure  to  the  benefit  of  all  the  creditors 
of  the  grantor  equally. 

This  is  the  same  as  Ala.  Code  1870,  0  2126,  and  the 
aame  as  1 212\,  Amended  February  23. 1883. 

Alabama  Code  1876, 1 2D«,  amended  by  act  Feb- 
ruary 23, 1883,  provides :  **But  this  section  shall 
not  apply  to  or  embrace  mortgages  given  to  secure 
e  debt  contracted  contemporaneously  with  the  ex- 
ecution of  the  mortgage  and  for  the  security  of 
which  the  mortgage  is  given."  Section  1737  is  the 
same  as  *  2126  as  amended  by  act  of  1883. 

Alabama  Code,  i  1787.  amended  by  act  February 
21, 1803,  provides  that  absolute  conveyances  of  all 
the  debtor's  property  in  payment  of  bis  debts  are 
upon  a  similar  footing  with  conveyances  for  the 
•ecurity  of  debts  prior  to  the  amendment. 

Under  AJa.  Code,  18  1556, 1867, 2126. 1787,  providing 
that  every  general  assignment  made  by  a  debtor 
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by  which  a  preference  or  priority  is  given  to  one 
or  more  creditors  over  the  remaining  creditors  of 
the  grantor  shall  inure  to  the  benefit  of  all  the 
creditors  of  the  grantor  equally,  a  mortgage  or 
deed  of  trust  covering  substantially  all  thedebtor*8 
property,  and  preferring  a  creditor  was  held  to  be 
an  assignment  for  creditors  generally.  Warren  v. 
Lee.  82  Ala.  440:  Longmire  v.  Gtoode,  88  Ala.  577: 
DuBose  V.  Carlisle,  51  Ala.  500;  Shirley  v.  Teal,  67 
Ala.  449;  Watts  v.  Eufaula  Nat.  Bank,  76  Ala.  474 ( 
Ordway  v. White,  80  Ala.  244:  Warten  v.  Matthews, 
80  Ala.  420;  Banner  v.  Brewer,  60  Ala.  101:  Anniston 
Carriage  Works  v.  Ward,  101 A  la.  670;  Fairfield  Pack- 
ing  Co.  V.  Kentucky  Jeans  Clothing  Co.  110  Ala.  586. 

Under  fi  1556  a  deed  of  trust  conveying  substan- 
tially all  the  debtor's  property  to  prefer  a  surety 
was  an  assignment  for  creditors.  Longmire  v 
Ooode,  88  Ala.  577. 

8o.  under  Rev.  Code,  1 1867.  Du  Bose  v.  Carlisle, 
51  Ala.  500. 

So,  under  Ala.  Code,  1 2128.  Ordway  v.  White,  80 
Ala.  244. 

And  where  a  mortgage  conveyed  substantially 
all  the  debtor *s  property  for  the  security  of  one  or 
more  particular  creditors  to  the  exclusion  of  oth* 
ers,  although  the  mortgage  secured  in  part  mon- 
eys promised  to  be  advanced  in  the  future.  Shirley 
V.  Teal,  67  Ala.  449. 

So,  where  it  was  given  to  a  party  who  was  a 
surety  on  a  note  for  $50,  and  covered  all  the  debt- 
or's property  worth  between  $700  and  $800.  The 
claim  that  it  was  in  puisuanee  to  an  original  agree- 
ment to  Indemnify  the  surety  was  not  sustained  by 
evidence.  It  was  not  given  until  after  the  debtor 
had  been  arrested  for  attempting  to  set  on  fire  his 
store.  Fairfield  Packing  Co.  v.  Kentucky  Jeans 
Clothing  Co.  110  Ala.  536. 

In  Warten  v.  Matthews,  80  Ala.  4^,  where  two 
mortgages  were  made,  one  to  secure  prior  Indebt- 
edness, and  one  for  present  consideration,  it  was 
held  under  Ala.  Code  1876,  i  2126.  that  both  mort- 
gages constituted  a  general  assignment.  It  was 
held  that  the  subsequent  act  of  February  23, 1888, 
sustaining  mortgages  for  present  consideration, 
could  not  by  retrospective  legislation  take  away 
the  right  of  other  creditors  to  attack  a  pre-existing 
mortgage. 

Under  Ala.  Code,  6  1737,  a  mortgage  by  an  insol- 
vent of  all  his  proi)erty  to  secure  a  creditor  was  an 
assignment  for  creditors,  although  such  mortgage 
was  gatisfled  before  it  matured  by  a  sale  of  part  of 
the  goods  and  money  obtained  by  a  second  mort- 
gage upon  the  property.  Anniston  Carriage  Works 
v.  Ward,  101  Ala.  670. 

So,  under  6  1556,  a  mortgage  by  one  partner  to  se- 
cure the  sureties  on  bis  bond  of  indemnity  to  his 
copartners  on  dissolution  was  a  general  assign- 
ment, where  the  allegations  of  the  bill,  not  contra- 
dicted by  the  answer,  clearly  showed  that  the  deed 
was  a  general  assignment  by  which  a  preference  or 
pro  rata  preference  was  given  to  some  creditors 
over  others.    Warren  v.  Lee,  32  Ala.  440.      ^Q I  p 
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_  _  I  d«peDd0  on  th«  legal  Intent  of  the 
Cfmntor  as  expreesed  In  the  Umffoage  used  when 
read  In  the  light  of  the  surroundinff  circum- 
■tanoee;  and  It  wlU  be  considered  as  a  mortgage 
nnleft  there  appean  an  intent  to  devest  the 
grantor  of,  and  vest  in  the  grantee,  all  title  and 
interest  in  the  property  for  the  purpose  of  pro- 
viding for  the  immediate  payment  of  the  debt  or 
debts  provided  for. 
6.  An  intent  to  make  m  mortsac^*  luul 
not  an  aaatpiment  for  eredltors*  im  in- 
dicated by  the  insertion  in  the  Instrument  of 
provisions  for  a  preference  of  creditors,  where 
such  preference  could  be  legally  made  in  a  mort- 
gage, but  could  not  be  made  in  an  assignment  for 
creditors,  and  is  to  be  ignored,  under  a  statute 


requiring  a  provision  for  sach  preferences  to  be 
ignored,  oplywhen  the  conclusion  is  reaoheA 
from  other  language  in  the  Instrument  that  It 
was  Intended  to  be  an  assignment. 

CFebruaiy  S5,  liBSSJ 

ERROR  to  the  Ck>art  of  Civfl  Appeals  for 
the  Second  Sopreme  Jadicial  District  to> 
review  a  Judgment  aflQrming  a  judgment  of 
the  District  Ck)urt  for  Qreer  County  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  sale  of  prop* 
erU  under  an  execution.  BetfermL 
The  facts  are  stated  in  the  opinion. 


But  a  creditor  seeking  to  bold  a  mortgage  pre- 
ferring another  creditor  as  an  assignment  in  gen- 
eral for  creditors  should  show  that  it  conveyed  all 
of  the  debtor's  property.  Parsons  v.  Johnson,  8A 
Ala.  264. 

In  Danner  v.  Brewer,  60  Ala.  191,  where  a  deed 
was  made  In  consideration  of  a  discharge  of  a 
mortirage  and  other  debu  due  the  mortgagee,  and 
It  was  sought  to  construe  the  mortgage  as  an  as- 
signment for  creditors,  a  demurrer  to  the  bill  was 
sustained  because  it  did  not  show  that  complain- 
ants were  creditors  at  the  time  of  the  mortgage. 

In  Rapier  v.  Gulf  Oity  Paper  Oo.  64  Ala.  880,  un- 
der  Ala.  Code  1876, 1 2186,  depriving  all  preferences 
of  the  character  of  a  particular  security,  and  con- 
verting it  into  a  general  security  for  the  benefit  of 
all  creditors,  it  was  held  that  whether  the  instru- 
ment in  controversy  covered  substantislly  all  the 
property  of  the  grantor  depends  on  facts  not 
shown  in  the  present  bill,  and  whether  it  can  be 
declared  a  general  assignment  Is  not  a  question 
that  can  be  made  by  a  party  to  the  same.  The 
creditors  who  are  excluded  alone  can  ask  the  in- 
terference of  the  court  so  to  declare  It. 
*  And  under  1 1666,  a  deed  of  trust  made  by  a  fail- 
ing debtor  conveying  the  bulk  of  his  property  to  a 
trustee  for  the  k)eneflt  of  certain  preferred  credit- 
ors was  not  a  general  assignment,  when  the 
grantor  had  notes  and  accounts  of  considerable 
value  which  were  not  conveyed  by  the  deed. 
Stetson  V.  Miller,  86  Ala.  6«B. 

In  Perry  Ins.  ft  T.  Go.  v.  Foster.  68  Ala.  800. » 
Am.  Bep.  779,  under  Rev.  Stat.  I  1887,  It  was  held 
that  a  transfer  of  a  plantation  and  crops  to  credit- 
ors, stipulating  that  a  sale  should  be  deferred  un- 
til the  December  following,  and  the  crops  were  to 
be  delivered  to  the  grantee  when  harvested,  the 
surplus,  if  any,  to  be  payable  to  the  debtor,  was  not 
an  assignment  for  creditors,  where  the  creditors 
also  agreed  to  accept  bills  of  exchange  for  the 
debtor  having  nearly  twelve  months  to  run,  for  a 
sum  sufficient  to  cover  some  judgments  against 
the  debtor,  and  took  a  traosfer  of  them,  reserving 
the  right  to  issue  execution  for  collection  when- 
ever they  deemed  it  necessary.  In  this  case  the 
executions  obtained  by  the  grantees  were  not  vol- 
untary. 

Under  these  sections  a  conveyance  or  sale  of  all 
the  debtor*s  property  preferring  a  creditor  was 
held  not  to  be  an  assignment  for  creditors.  (1807) 
Harkins  v.  Bailey,  48  Ala.  876;  Heyer  Bros.  v.  Brom- 
berg  Bros.  74  Ala.  604:  (2186)  I  212L,  Amendment 
February  28,  1888;  Otis  v.  Maguire,  76  Ala.  295: 
ril26)  Crawford  v.  Kirksey,  66  Ala.  282.  27  Am.  Rep. 
704:  (2126)  Danner  v.  Brewer,  60  Ala.  191. 

Bat  in  Strickland  v.  Oay.  104  Ala.  876.  it  was  said 
that  if  a  bill  of  complaint  should  sllege  that  a  con- 
veyance sought  to  be  held  as  an  assignment  was 
made  to  prefer  a  creditor,  and  covered  all  the  debt- 
or's property,  a  receiver  appointed  would  not  be 
removed,  as  under  Ala.  act  February  21,  1868,  Am. 
Code,  1 1787,  absolute  conveyances  of  all  the  debt- , 
87  L.  a  A. 


or'a  property  in  payment  of  his  debts  were  placed 
upon  a  similar  footing  with  conveyances  for  the 
security  of  debts  prior  to  the  amendment. 

Artonsoe. 

In  Arkansas  a  sale  mortgage  or  deed  of  trust  1b 
not  an  assignment  for  creditors  if  it  appears  from 
the  instrument  itself  that  it  was  intended  to  be  a 
mortgage,  or  where  there  Is  no  trustee  aooount- 
able  to  any  creditor;  but  if  it  appears  that  it  is  thet 
intention  to  make  an  absolute  appropriation  of  the 
property  to  raise  a  fund  to  pay  the  debt,  and  pro- 
vides for  an  immediate  sale,  it  Is  an  assignment. 
An  absolute  sale  of  goods  preferring  a  creditor  la 
not  an  assignment. 

Where  the' instrument  was  Intended  to  bease^ 
curity  or  payment,  and  not  an  assignment  In  gen- 
eral  for  creditors.  It  was  held  not  to  be  an  assign- 
ment for  creditors.  Smith  v.  Empire  Lumber  Co. 
67  Ark.  222;  Marquese  v.  Kelsenthal.  68  Ark.  286; 
Fecheimer  v.  Robertson,  68  Ark.  101;  Riggan  v. 
Wolf,  63  Ark.  687;  Robson  v.  Tomlinson,  64  Ark. 
289;  Good  bar  v.  Locke,  66  Ark.  814;  Wood  v.  Adler- 
Goldman  Commission  Oo.  60  Ark.  270;  Bice  v. 
Wood,  61  Ark.  442, 81 L.  R.  A.  609. 

But  where  there  was  an  appropriation  of  prop* 
erty  creating  a  trust  to  pay  debts  absolutely,. it 
was  held  to  be  an  assignment  for  creditors.  State 
V.  Dupuy,  62  Ark.  48;  Bartlett  v.  Teah,  1  McCrary^ 
176:  Wolf  V.  Muldrow  (Ark.)  18  S.  W.  55;  Box  v. 
Goodbar,  64  Ark.  6;  Pensel  Co.  v.  Jett,  64  Ark.  428;: 
Richmond  v.  Mississippi  Mills,  62  Ark.  80,  4  L.  K.  A. 
418;  Appolos  V.  Brady,  4  U.  S.  App.  209,  49  Fed.  Bep. 
401. 

A  mortgage  made  by  a  corporation  was  not  an 
assignment  for  creditors  where  it  was  intended  by 
the  parties  to  it  to  be  a  mortgage  and  the  grantor 
did  not  Intend  to  and  did  not  part  with  the  title  to> 
the  property  without  the  right  of  redemption,  «n<fr 
was  not  an  absolute  appropriation  of  the  property 
to  raise  a  fund  for  the  payment  of  debts,  although 
the  grantor  was  insolvent  and  oonveyed  nearly  alt 
of  its  property,  and  bad  nothing  left  after  the  con- 
veyance with  which  to  redeem,  and  there  was  no- 
probability  that  It  could  redeem  the  property  con* 
veyed.  Smith  v.  Empire  Lumber  Co.  57  Ark.  222. 
'  A  mortgage  of  an  entire  stock  of  goods  was  not 
an  assignment  for  creditors  where  a  debt  was  pay- 
able on  demand  and  tbe  grantor  was  unable  ta 
continue  business  and  the  trustee  was  authorised 
to  take  possession.  The  oourt  said  that  **the  con- 
trolling guide,  according  to  the  previous  decisiona 
of  this  court,  is.  Was  it  the  intention  of  the  parties, 
at  the  time  tbe  instrument  was  executed,  to  devest 
the  debtor  of  the  title,  and  so  make  an  appropri- 
ation of  tbe  property  to  raise  a  fund  to  pay  debts?**' 
Marquese  v.  FeJseothai  68  Ark.  208* 

And  tbree  successive  mortgages,  the  second 
made  a  half  hour  later  than  tbe  first,  and  tbe  next 
day  the  third,  conveying  tbe  entire  property,  tbe 
execution  of  all  three  being  determined  upon  la 
advance,  did  not  constitute  an  assignment  for 
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Mr,  Dimeaii  O.  Smith  for  plaintiffs  Id 
error. 

Memn.  J,  A«  Powers  and  A,  R.  Garrett 
for  defendani  in  error  Vanleer. 

JV^MTf.  A.  O.  Walker  and  B.  P.  Eu- 
bank for  defendants  in  error  Davis  and 
otlieni. 

Mettr$.  WiUie,  Campbellt  ft  Ballinffer 
and  Scott*  Levi,  ft  Smith  in  support  of  peti- 
tion for  rehearing. 

Denmant  J.,  delivered  the  opinion  of  the 
court: 

December  14,  1891,  F.  B.  Duke  and  W.  T. 
Dodaon,  composing  the  firm  of  Duke.  Dodson, 


&  Co.,  executed  and  delivered  to  M.  L.  Van- 
leer  an  instrument  in  writing,  which,  devested 
of  unnecessary  verbiage,  is  as  follows: 

Know  all  men  by  these  presents,  that  Wb, 
F.  B.  Duke  and  W.  T.  Dodson,  composing  the 
firm  of  Duke.  Dodson,  «&  Co.,  in  consideration 
of  $1  to  us  paid  by  Vanleer,  ifor  the  uses  and 
upon  the  trust  herein  mentioned,  and  by  these; 

S resents,  doth  sell,  convey,  and  deliver  to  said' 
[.  L.  Vanleer,  forever  [here  follows  descrip-' 
tion  of  real  and  personal  property!;  to  have 
and  to  hold  unto  him,  the  said  M.  L.  Vanleer. 
trustee  as  aforesaid,  the  above-described  prem- 
ises and  personal  property  aforesaid,  unto  the 


creditors  where  there  was  no  trustee  named  who 
was  accountable  to  any  of  the  creditors  for  the 
proceeds,  aitbou^h  the  three  mortgages  provided 
tor  the  payment  of  aU  the  remaining  creditors  and 
covered  the  entire  property.  The  test  Is  "Oan 
other  creditors  call  the  grantee,  or  person  stipu- 
lated for  by  the  grantor,  to  account  for  the  pro- 
ceeds of  the  property?  If  they  can,  then  the  con- 
veyance is  not  solely  for  the  benefit  of  the  grantees, 
and  oonveyanoee  of  this  Und  would  constitute  an 
asiignment.  If  the  grantees,  or  the  parties  to 
whom  by  airangement  with  the  grantors  the  prop- 
erty Is  given,  are  not  liable  to  account  to  other 
creditors  for  the  proceeds  of  sales,  then  there  Is  no 
trust  and  no  assignment.**  Fechelmer  v.  Bobert- 
0OO.  68  Ark.  lOL 

So,  a  mortgage  was  not  an  assignment  where 
there  was  no  agreement  for  the  intervention  of  a 
tenstee,  nor  was  the  mortgagee  answerable  for  the 
prooeeds  of  the  sale  to  anyone  except  tbe  mort- 
gagor.   Riggan  V.  Wolf,  68  Ark.  687. 

And  where  it  was  intended  as  a  mortfraire.-that 
la.  that  it  sbould  st  and  as  security  for  a  debt.  *The 
fact  that  it  provides  that  the  mortgagor  sbould 
•urrender  immediate  possession  to  the  trustee  for 
the  mortgagee  does  not  convert  it  into  an  assfgn- 
inent.  To  accomplish  that  result,  it  must  be  shown 
that  It  was  the  intention  of  the  pcurtles  that  the 
debtor  should  be  devested,  not  only  of  his  control 
over  the  property,  but  also  of  his  Utle.**  The  In- 
■sivecey  of  siie4eMor,^ihe  autbocl^  totahepe». 
wesion  and  sell  at  so  short  a  period,  areoircum- 
fltances  tending  to  show  an  assignment,  but  are  not 
conciosive.  The  controlling  guide  is.  Was  It  the 
intention  of  the  parties  to  devest  the  detytor  of  his 
titlef   Robson  v.  Tomlinson,  64  Ark.  SS». 

A  bai  of  sale  and  oooveyanoe  of  all  tangible 
property  by  an  Insolvent  firm  preferring  certain 
creditors,  and  a  pledge  to  one  of  the  creditors  as 
trustee,  of  all  the  debtor^  choses  in  action,  did  not 
constitute  an  assifrnment  for  creditors,  where  the 
debtors  were  not  devested  of  the  k>eneflcial  owner- 
aUp.  Whether  they  were  a  part  of  the  scheme  to 
cangn  property  in  violation  of  the  laws  of  the  state 
was  a  question  of  fact  for  the  jury.  The  law  draws 
from  them  no  conclusion  contrary  to  the  'Verdlcc. 
As  the  debtors  were  not  devested  of  the  beoeflciai 
ownership  tt  was  not  an  assignment  and  the  title 
could  be  reached  by  creditors  as  other  equitable 
aasets.   Goodbar  v.  Locke.  66  Ark.  814. 

And  where  the  grantee  undertook  absolutely  to 
pay  certain  other  debts,  as  there  was  no  convey- 
ance in  trust  to  raise  a  fund,  and  the  right  of  the 
other  preferred  creditors  to  recover  was  not  Umicod 
to  the  property  pledged  or  its  prooeeds.  Wood  v. 
Adler-Goldman  Gommlssion  Co.  60  Ark.  270. 

So.  a  ptile  of  an  entire  stock  of  goods  to  several 
creditoiS  was  not  an  assignment  for  creditors 
where  tlie  bill  of  sale  was  absolute  and  did  not  de- 
pend npon  the  disposition  of  the  goods.  Bice  v. 
Wood,  61  Ark.  448, 81 1..  R.  A.  608. 

Bat  a  deed  of  trust  was  an  assignment  where 


there  was  no  defeasance  and  it  was  not  given  by  way 
of  mortgage  or  deed  of  trust,  and  it  conveyed  ab- 
solutely to  the  trustee  a  stock  of  goods  directing 
immediate  sale,  and  out  of  the  prooeeds  to  pay  oer- 
tarn  creditors  named  reserving  the  surplus  for  tiie 
grantor.   State  v.  Dupuy,  68  Ark.  48w 

And  where  it  was  not  given  by  way  of  security 
and  tbere  was  no  defeasance  daose,  did  not  create 
a  lien,  oonveyed  the  property  absolutely  to  raise  a. 
fund  to  pay  certain  named  creditors,  and  placed 
the  property  beyond  the  control  of  the  debtor  un- 
til the  purposes  of  the  trust  weresadsfled.  Bart- 
lett  V.  Teah,  1  McCrary,  176. 

So,  where  the  trustee  was  directed  to  make  a  sale 
and  transfer  title  of  all  the  firm  property  and  ap- 
ply the  prooeeds  to  the  payment  of  oertain  debts 
preferring  them  in  a  certain  order,  the  conveyance 
to  be  void  after  the  payment  of  the  debt  by  the 
trustee.  There  was  no  defeasance  clause  in  tbe  in- 
strument* The  decision  was  on  a  per  ourfom  opm. 
ion.    Wolf  V.  Muldrow  (Ark.)  18  8.  W.  66. 

Bo,  where  the  deed  provided  for  defeasance  if  the 
debtor  sbould  pay  tbe  debts  as  they  matured,  and 
on  default  the  thistee  should  take  possession  and 
sell,  and  a  part  of  the  debts  were  due  when  tbe 
deed  was  executed,  and  the  trustee  immediately 
took  possession,  and  the  oonveyance  covered  all 
the  debtor^  property  not  exempt.  **Upon  the 
foregoing  facts,  the  court  was  Justified  m  finding 
that  the  parties  Intended  to  make  an  absolute  con- 
veyauee  eg  vnvvtaty^o  isfise  funds  ic-pay  debts.  - 
Upon  that  flndliw  it  would  follow  that  the  instru- 
ment was  an  assignment;  for  the  grantee  in  it  Is 
named  as  a  trustee  accountable  to  various  persons 
for  the  execution  of  the  trust.**  Box  v.  Goodbar, 
64  Ark.  6. 

And  where  the  intention  was  an  absolute  appro- 
priation of  the  property  described  to  raise  a  fund 
to  pay  the  debts,  and  the  deed  provided  for  the  im- 
mediate possession,  with  direction  to  sell  and  pay 
debts,  naming  them,  and  this  appropriation  was 
the  primary  object.  It  was  an  assignment  unless 
the  defeasance  clause  converted  it  into  a  mortgage. 
The  defeasance  in  a  mortgage  rests  upon  the  fu- 
ture contingency,  as  after  so  many  days,  or  when 
the  debt  matui-es.  But  here  there  is  an  immediate 
appropriation  without  any  contingency.  (FoUow- 
ing  Box  V.  Goodbar.)  Penzel  Co.  v.  Jett,  64  Ark. 
488. 

So,  a  succession  of  mortgages  covering  the  entire 
property  constituted  an  assignment  where  they 
were  executed  with  the  intention  of  having  them 
operate  as  an  assignment  and  with  the  intention  of 
granting  the  property  conveyed  absolutely  to  the 
trustee  to  raise  a  fund  to  pay  the  debt.  The  con- 
veyance  embracing  the  entire  property  and  provid- 
ing the  sale  should  be  immediately  a  private  sale 
for  cash  and  the  proceeds  applied  to  the  debts,  neg« 
Btived  the  idea  that  the  debtor  expected  to  regain 
his  property  or  pay  the  debts  other  than  by  a  sale 
of  his  property.  Uicfamond  v.  Mississippi  MIUl  68 
Ark.  aO,  4L.  R.  A.  418.      r,,^,^^  ^  ,  (  ^OOQK 
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said  M.  L.  Vanleer,  trustee,  and  his  assigns  f  or- 
erer,  in  trust,  nevertheless,  and  for  the  uses 
following,  and  no  other;  that  is  to  say,  the  said 
M.  L.  Vanleer,  trustee  as  aforesaid,  shall  and 
does  take  actual  and  excUisiFe  possession  and 
control  of  all  the  aboye-described  property; 
and  the  said  M.  L.  Vanleer,  trustee  as  afore> 
said,  is  to  sell  all  of  the  aforesaid  real  and  per- 
sonal property,  and  make  a  deed  in  our  name 
to  same,  at  private  or  public  sale,  for  cash,  in 
such  manner  and  quantity  as  he  may  deem  best 
for  the  purpose  of  obtaining  the  sreatest  amount 
of  net  proceeds  in  cash  from  the  sale  of  said 
property  or  any  part  thereof.  The  said  M.  L. 
Vanleer,  trustee,  is  to  apply  the  proceeds  of  the 
sale  of  the  said  property  in  the  following  order, 


to  wit:  First.  The  expenses  of  execatinr  this 
trust  as  they  occur,  including  the  sum  of  $50 
per  month  for  the  services  of  the  said  M.  L. 
Vanleer  in  executing  this  trust,  and  all  other 
necessary  expenses  connected  therewith.  Sec- 
ond. The  said  M.  L.  Vanleer,  trustee  as  afore- 
said, shall  apply  the  remainder  of  the  proceeds 
of  the  sale  of  the  said  property  to  the  parties 
hereinafter  named,  and  in  the  order  named,  as 
the  preferred  creditors  of  the  firm  of  Duke  & 
Dodson  Co.  [here  follows  the  list  of  creditors]: 
that  is  to  say,  the  said  M.  L.  Vanleer,  trustee 
as  aforesaid,  shall,  as  fast  as  he  realizes  money 
from  the  sale  of  any  property,  apply  it  to  the 
extinguishment  of  our  inaebtedness  to  said  par- 
ties, commencing  with  No.  1,  and  continuing 


And  a  deed  of  trust  wos  an  aselffoment  for  credit- 
ors where  it  was  made  in  the  Indian  territory,  and 
was  construed  under  tbe  Arkansas  statutes,  and 
oonveyed  the  title  of  personal  property  to  a  trustee 
to  raise  a  fond  to  pay  debts  named,  and  did  not  re- 
serve an  equity  of  redemption  in  the  maker.  It 
was  beld  void  for  failure  to  comply  with  the  Ar- 
kanaas  statutes,  as  It  directed  a  private  sale  and  no 
bond  was  tiled,  and  tbe  aot  of  Oongrress.  May  2, 1890 
(26  Stat  at  L.-6I.  04.  cbap.  18SB,  181).  provided  tbattbe 
statute  of  Arkansas  Including  tbe  obapter  on  asstflrn- 
ments  for  creditors  should  apply  to  Indian  terri- 
tory. Appolos  V.  Brady,  4  U.  8.  App.  800.  40  Fed. 
Rep.  401. 

Ckdifornia. 

Under  the  California  act  a  preference.  In  order  to 
be  held  an  assignment  for  creditors,  must  create  a 
trust  for  otbers  than  the  preferred  creditor,  and 
will  not  ho  beld  an  asslirnment  wbere  there  is  a 
riflrhttoredeemor  where  the  transfer  is  absolute; 
but  is  beld  to  be  an  assignment  where  the 
grantor  devested  himself  of  tbe  title  to  the  property 
and  reserved  an  interest  in  the  surplus. 

In  California  a  preference  was  not  an  assignment 
where  no  trust  was  created  for  others  than  the  pre- 
ferred creditor.  Dana  ▼.  Stanfords,  10  Cal.  260; 
Baunderson  v.  Broadwell.  88  Cal.  132.  And  where 
the  Instrument  was  clearly  a  mortgasre.  Lawrence 
▼.  Nefr,  41  Cal.  666;  Wood  v.  Franks,  67  Cal.  88;  Tread- 
well  V.  Davis,  34  Cal.  601, 04  Am.  Dec.  770. 

So,  under  California  insolvent  act  1862, 1 80,  pro- 
viding that  no  assignment  of  any  insolvent  debtor 
otherwise  than  is  provided  In  that  act  shall  be  legal 
or  binding  upon  his  creditors,  a  mortgage  by  an  in- 
solvent  of  all  his  property  preferring  a  creditor 
was  not  an  assignment.  An  assignment  in  tbe  sense 
of  the  statute  must  embrace  a  trust  for  otbers  tbaft 
the  assignee.  Without  the  creation  of  such  trust 
a  conveyance  to  a  creditor  with  authority  to  sell 
the  property  and  apply  the  proceeds  in  discharge 
of  tbe  debt  is  not  within  the  statute.  Dana  v.  Stan- 
fords,  10  Cal.  260. 

So,  under  this  acta  transfer  by  an  insolvent  to  a 
committee  for  the  benefit  of  about  one  hundred 
creditors  was  not  an  assignment  for  creditors, 
where  the  debtor  reserved  the  right  to  redeem  in 
six  days.  It  was  either  an  absolute  sale  in  consider- 
atlon  of  the  debt  with  the  right  to  repurcbase  or  a 
mortgage.  In  either  event  the  trunaacticn  was 
wholly  diiferent  from  an  assignment.  Lawrence  v. 
Nell.  41  Cal.  566. 

So  under  this  act  a  chattel  mortgage  preferring  a 
creditor  was  not  "an  attempted  'assignment.'  which 
as  an  entirety  is  void,  because  made  without  the  as- 
sent of  the  attaching  creditors."  Wood  v.  Franks, 
07  Cal.  32. 

And  a  transfer  of  property  to  a  creditor  was  not 
in  contraventfon  of  this  statute,  wbere  the  pro- 
ceeds were  to  be  applied  first  in  payment  of  the 
grantee,  and  second  pro  rata  among  the  creditors. 
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and  It  was  not  shown  that  the  grantor  was  insol- 
vent at  the  time  of  Its  ezeoutton.  Morgan tbam  y. 
Harris.  12  Cal.  246. 

Under  Oal.  Civ.  Code,  I84B8,  providing  that  a  debt- 
or may  pay  one  creditor  in  preference  to  another, 
or  may  give  to  one  creditor  security  for  the  pay- 
ment of  his  demand  In  preference  to  another,  a  con- 
veyance preferring  a  creditor  was  not  an  assign- 
ment for  creditors,  where  the  preferred  creditor 
assumed  an  indebtedness  due  to  a  third  person  foi 
the  balance  of  the  consideration.  The  promise  to 
pay  tbe  debt  of  the  other  creditor  did  not  create  a 
trust  for  the  benefit  of  creditors,  and  the  transfer 
was  absolute  and  was  allowed  by  law.  Saunderson 
T.  Broadwell,  82  Cal.  132. 

InTreadwellv.Davl8,84OaL601,04Am.Dec.  770. 
It  was  held  that  where  a  creditor.  A,  obtained  a 
transfer  of  warehouse  receipts  as  a  pledge  to  secure 
his  debt,  and  it  was  further  agreed  that  he  should 
apply  the  proceeds  of  the  sale  of  goods  to  the  pay- 
ment of  a  creditor,  B,  and  A  assigned  the  goods  to 
C  who  guaranteed  the  payment  of  A*8  and  B^sdebt, 
and  the  debtor  became  insolvent,  the  question  as  to 
whether  the  agreement  to  hold  the  surplus  for  tbe 
benefit  of  B  was  an  assignment  for  the  benent  of 
creditors  In  contravention  of  tbe  insolvent  laws 
did  not  affect  this  case.  For  If  the  agreement  to 
bold  the  surplus  was  void  as  contrary  to  tbe  insol- 
vent law.  It  did  not  invalidate  the  lien  of  the  cred- 
itor to  whom  the  goods  were  delivered,  as  tbe  con- 
tract consisted  of  two  parts  readily  severable,  and 
If  the  contract  which  related  to  tbe  surplus  was 
void,  that  in  regard  to  the  lien  was  not  thereby  in- 
validated. 

But  under  Cal.  Civ.  Code,  1 8432,  and  1 8467,  provid- 
ing that  an  assignment  for  creditors  is  void  if  it 
give  a  preference  of  one  debt  over  another,  a  deed 
of  trust  preferring  certain  creditors  was  an  assign- 
ment for  creditors,  where  the  debtor  devested  him- 
self of  the  title  and  of  all  control,  and  the  convey- 
ance provided  for  the  payment  of  the  surplus  after 
the  debts  were  paid  to  the  grantor.  The  reserva- 
tion of  a  surplus  did  not  distinguish  the  contract  as 
one  of  security  only,  but  the  reservation  of  an  In- 
terest in  the  surplus,  and  not  In  tbe  property  itself, 
marked  the  transaction  clearly  as  an  assignment 
for  creditors.    Sabichi  v.  Cbase.  106  Cal.  8L 

Colorado. 

In  Colorado,  a  mortgage  or  salo  preferring  a  cred- 
itor Is  not  an  assignment  for  creditors.  Haydcn  v. 
Wellington,  27  D.  8.  App.  210,  68  Fed.  Rep.  6:  May  v. 
Tenooy,  148  U.  8. 60,37  L.  ed.asK;  Bailey  v.  Johnson, 
0  Colo.  365:  McCord-Bragdon  Grocer  Co.  v.  Garrison, 
5  Colo.  App.  60. 

So,  under  Mllls^s  (Colo.)  Anno.  Stat.  9  176  fact  of 
1885. 9  3),  providing  that  no  deed  of  general  assign- 
ment of  property  by  an  insolvent  or  in  contempla- 
tion of  insolvency  for  the  beneOt  of  creditors  shall 
be  valid,  unless  made  for  the  benefit  of  all  credit- 
ors, a  bill  of  sale  was  not  a  general  assignment 
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to  pay  them  off  according  to  their  number,  as 
appears  in  the  above  list  of  creditors,  until 
they  are  all  paid  or  until  the  property  is  ex- 
hausted. But  it  is  to  be  paid  out  in  full  of  each 
claim  in  its  order  and  number;  and,  after  faith- 
fully executing  the  trust  herein,  should  there 
he  any  surplus,  the  said  M.  L.  Yanleer  is  to  pay 
the  same  to  F.  B.  Duke  one  half  and  W.  T. 
Dodson  the  other  half,  of  said  surplus.  In  tes- 
timony whereof  we  have  on  this  the  14th  day 
of  December,  a.  d.  1891,  signed  our  names  at 
Mangum,  Texas. 

Duke  &  Dodson  Co. 
per  F.  B.  Duke. 

F.  B.  Duke. 

W.  T.  Dodson. 


At  the  time  the  instrument  was  executed  the 
grantors  were  insolvent,  and  the  property  and 
creditors  therein  set  out  constituted  all  their 
propertv  and  creditors,  and  said  property  was 
not  sufficient  to  pay  said  debts.  Yanleer,  im- 
mediately upon  the  execution  of  the  instru- 
ment, took  actual  possession  of  the  property 
described  therein,  and  the  next  day  one  of  the  * 
creditors,  standing  near  the  last  in  the  order  of 
preference,  with  actual  notice  of  the  instru- 
ment, caused  a  portion  of  the  personal  property 
mentioned  therein  to  be  seizea  and  sold  under 
a  writ  of  attachment  issued  against  said  grant- 
ors. 

Yanleer  thereupon  brought  this  suit  against 
the  sheriff  execntmg  said  writ,  and  the  plaintiff 


where  it  preferred  a  creditor  who  had  In  good  faith 
obtaJned  an  attachment  against  the  debtor  and  the 
attachment  was  not  sued  out  by  collusioo,  as  the 
aaslgnment  act  was  not  Intended  to  deprive  an  in- 
eolvent  debtor  of  the  right  to  prefer  creditors. 
Hayden  v.  Wellington,  87  U.  8.  App.  819,  63  Fed. 
Rep.  6. 

And  a  chattel  mortga^  preferring  a  creditor  was 
not  an  assignment  for  creditors  under  this  act.  May 
V.  Tenney,  148  U.  8. 60,  37  L.  ed.  888. 

In  Bailey  v.  Johnson,  9  Colo.  865,  where  a  creditor 
took  a  bill  of  sale  of  chattels  and  assumed  to  pay 
the  debu  due  the  laborers,  who  also  held  bills  of 
sale,  it  was  said:  ''But  if  we  assign  to  the  transac- 
tion its  true  legal  character,  that  of  a  partial  as- 
signment for  the  benefit  of  creditors.  ...  It 
was  a  voluntary  transfer  by  Kemp,  the  debtor, 
without  compulsion  of  law,  to  Bailey  ft  Allen,  in 
trust,  to  sell  the  same  and  to  apply  the  proceeds  in 
payment  of  certain  preferred  creditors  .  .  . 
That  partial  assignments  of  this  nature  are  valid 
under  our  statute  was  decided  by  this  court  .  .  . 
in  the  case  of  Campbell  v.  Colorado  Coal  ft  L  Co.  9 
Colo.  80." 

A  chattel  mortgage  by  an  insolvent  Arm  was  not 
an  assignment  for  creditors,  where  such  chattel 
mortgage  was  in  the  usual  form  simpb'  transferring 
the  title  to  the  creditor  with  a  power  of  sale,  and 
on  condition  that  any  surplus  should  be  returned 
to  the  irrantors.  The  court  said  that  inasmuch  as  an 
assignment  was  discussed  by  the  debtors  but  not 
made,  it  showed  that  the  mortgage  was  not  in- 
tended to  be  an  assignment.  McCord-Bragdon 
Grocer  Co.  v.  Gkirrison,  6  Colo.  App.  60. 

South  Dakota. 

In  South  Dakota  the  latest  supreme  court  de- 
cision holds  that  a  mortgage  giving  a  preference  is 
not  an  assignment,  overruling  the  prior  case  to  the 
contrary. 

A  eale  of  an  entire  stock  of  goods  preferring  a 
creditor  was  not  an  assignment  for  creditors,  under 
DalcComp.  Laws,  §4664, providing  that  a  debtor  may 
pay  one  creditor  in  preference  to  another,  although 
Comp.  Laws,  1 4660,  provided  that  an  assignment  in 
trust  for  creditors  shall  be  invalid  if  it  contain  any 
trust  by  which  a  creditor  is  to  receive  a  preference. 
Sandwich  Mfg.  Co.  y.  Max,  5  8.  D.  12S,<4L.  R.  A. 
584. 

In  Sandwich  Mfg.  Co.  ▼.  Max  it  was  said  that 
Straw  V.  Jenks,  6  Dak.  414,  relied  upon  White  v. 
Cotshausen,  129  U.  8. 329, 32  L.  ed.  677,  but  that  case 
was  not  in  accord  with  the  consti-uction  of  the  Dli- 
nols  hiw  as  given  by  the  supreme  court  of  that 
state,  and  the  caseof  Wyman  v.  Mathews,  68  Fed. 
Rep.  678,  followed  Straw  v.  Jenks,  because  that 
was  the  opinion  of  the  supreme  court  of  this  state. 
But  these  cases  are  not  approved. 

In  Straw  v.  Jenks,  6  Dak.  414,  the  execution  of 
leveral  mortgages  by  an  insolvent  of  the  entire 
stock  in  trade  preferring  a  creditor  was  held  to  be 
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an  assignment  for  creditors,  under  Dak.  Comp. 
Laws,  i  4660,  providing  that  assignments  for  cred- 
itors shall  not  be  valid  if  tbey  contain  a  condition 
by  which  a  creditor  is  to  be  preferred.  But  this  case 
was  overruled  in  Sandwich  Mfg.  Co.  v.  Max,  6  S.  D. 
126, 24  L.  R.  A.  52i. 

So,  in  Wyman  v.  Mathews.  68  Fed.  Rep.  678  (fol- 
lowing Straw  V.  Jenks),  a  mortgage  by  an  insol- 
vent was  held  to  be  an  assignment  for  creditors, 
where  it  covered  aUthe  debtor^s  property  and  sur- 
rendered control  of  the  same  to  the  grantee  who 
had  notice  of  these  facts,  and  the  mortgagor  was 
presumed  to  have  intended  the  necessary  result, 
and  that  it  would  close  out  her  business.  Code, 
I  4660,  provided  that  an  insolvent  debtor  may 
execute  an  assignment  for  creditors  provided  that 
such  assignment  shall  not  be  valid  if  It  be  upon  or 
contain  any  trust  or  condition  by  which  any  credit- 
or is  to  receive  a  preference,  but  in  such  case  the 
property  of  the  Insolvent  shall  become  a  trust  fund 
for  all  the  creditors.  It  was  said  that  when  an  in- 
solvent recognizes  that  he  cannot  go  on  in  busi- 
ness and  determines  to  yield  the  dominion  of  his 
entire  estate,  and  in  execution  of  that  purpose  pre- 
fers a  creditor,  the  instrument  will  be  an  assign- 
ment for  creditors  no  matter  what  name  or  form  is 
used. 

Otorgia, 

In  Georgia  a  sale  or  mortgage  preferring  a  credit- 
or is  not  an  assignment  for  creditors,  unless  there 
is  a  trust  created  for  some  person  other  than  the 
preferred  creditor.  Eastman  v.  McAlpin,  1  Ga. 
167;  Watklns  v.  Pope,  88  Ga.  514;  HoUlngswortb  v. 
Johns,  9eS  Ga.  428:  Powell  ▼.  Kelly  Bros.  82  Ga.  1,  8 
L.R.  A.130. 

So.  a  sale  of  property  to  a  creditor  was  not  an  as- 
signment where  the  sate  was  absolute  and  there 
was  no  trust  reserved  for  the  seller,  under  Ga.  act 
December  19,  1818,  providing  that  any  person  un- 
able to  pay  his  debts  who  shall  make  an  assignment 
or  transfer  of  his  property  in  trust  to  any  person 
in  satisfaction  of  a  debt  for  the  use  of  his  creditors,  ' 
or  fur  the  use  of  any  other  person  by  which  any 
creditor  shall  be  excluded,  sball  be  null  and  void, 
provided  that  nothing  contained  in  this  act  shall 
prevent  any  person  in  debt  from  bona  fide  selling 
his  property  so  that  the  same  be  free  from  any 
trust  for  the  bonoQt  of  the  seller  or  any  person  ap- 
pointed by  him  under  this  acL  Eastman  v.  Mc- 
Alpin, 1  Ga.  157. 

And  where  the  consideration  was  the  pajonent 
of  a  debt  on  which  the  grantee  was  security  and  the 
payment  of  other  debts  upon  the  stock,  it  did  not 
pretend  to  be  an  assignment,  but  was  a  simple 
sale.    Watkins  v.  Pope,  38  Ga.  614. 

And  an  ordinary  sale  of  all  a  flrm*s  property  pre- 
ferring certain  creditors  was  not  fraudulent,  and 
was  not  an  assignment  for  creditors  in  generaL 
Holllngsworth  v.  Johns,  92  Ga.  428. 

Under  Ga.  act  February  28, 1866,  providing  tha|f 
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therein,  and  their  respective  sureties,  for  the 
value  of  ibe  property  so  seized,  and  recovered 
judgment  therefor,  which  was  iifflnned  by  the 
court  of  civil  appeals.  Vnnleer's  petition  did 
not  allege  that  any  of  the  creditors-mentioned 
in  the  instrument  above  set  out  had,  at  the  time 
the  attachment  was  levied,  accepted  its  provi- 
sions. Defendants  specially  excepted  to  the 
sufficiency  of  the  petition  for  want  of  such  an 
allegation,  which  exception  the  trial  court  and 
court  of  civil  appeals  held  not  well  taken,  and 
thfs  ruling  is  here  assigned  as  error. 

Both  or  said  courts  treated  said  instrument 
as  a  statutory  assignment.  If  such  construc- 
tion be  correct,  there  was  no  error  in  overrul- 


ing the  exception,  for,  though  it  be  conceded 
that  an  acceptance  by  the  creditor  is  essential 
to  the  taking  elTect  of  a  common -law  assign- 
ment or  mortgage  (AlUanee  Mill.  Co,  v.  SaSn^ 
86  Tex.  401,  24  L.  R.  A.  860)  still  it  is  clear 
that  the  statute  regulating  assignments  by  per- 
sons insolvent,  or  contemplating  insolvency, 
gives  effect  to  such  assignments,  independent 
of  the  acceptance  by  cr^itors. 

But  is  tlie  instrument  an  assignment?  An 
assignment,  whether  statutory  or  common- 
law,  conveys  to  the  assignee  the  entire  estate  of 
the  assignor.  It  vests  the  title  in  the  assignee, 
which  cannot  be  devested  by  mere  payment  of 
the  debts.    If  the  debts  be  satisfied,  the  as- 


debtor  may  prefer  one  creditor  to  another,  which 
repealed  the  latter  clause  of  Code,  I  11168,  provid- 
ioflr  that  a  debtor  may  prefer  one  creditor  and 
may  ^ve  a  lleo  by  mortgage,  or  sell  in  payment  of 
the  debt,  tbe  surplus  not  being  reserved  for  his 
own  benefit  ''or  tbatof  any  otber  favored  creditor 
to  the  exclusion  of  other  creditors,*^  a  sale  of  an 
entire  stock  of  goods  by  a  firm  preferring  a  credit- 
or was  not  an  assignment,  where  the  preferred 
creditor  absolutely  promised  to  pay  otber  creditors 
out  of  tbe  proceeds  and  there  was  no  trust  ex- 
pressed or  Implied.  A  debtor  may  sell  bis  property 
to  pay  a  debt  and  devote  the  surplus  to  other  par* 
tlculur  creditors.  Powell  v.  Kelly  Bros.  8S  Oa.  1, 8 
L.  R.  A.  130. 

In  Powell  V.  Kelly  Bros.  88  Ga.  1,  8  L.  B.  A.  130, 
the  case  of  Goggins  v.  Stephens,  73  Oa.  414,  was  dis- 
tinguished, as  in  that  case  the  value  of  tbe  goods 
greatly  exceeded  tbe  consideration  named  in  the 
deed,  and  there  was  a  secret  trust. 

Bat  in  Cioggins  ▼.  Stephens,  78  Oa.  414,  it  was  held 
that  a  sale  to  a  mortgagee  holding  a  fL  fa.  in  consid- 
eration of  the  debt,  and  the  remainder  to  be  paid 
to  other  creditors,  was  an  assignment  for  creditors 
where  the  stock  of  goods  sold  largely  exceeded  the 
•onsideration  named,  and  there  was  a  secret  trust 
reserved  for  the  debtor,  and  it  was  designed  to 
binder  and  delay  creditors,  and  was  void  because  it 
failed  to  comply  with  the  Georgia  aesignment  act 
of  1880  (Code  Appx.  1063d),  requiring  a  schedule  of 
assets  to  be  attached.  If  tbe  instrument  was  not 
In  form  it  was  in  fact  an  assignment 

A  mortgage  of  all  the  debtor*s  property  prefer- 
ring a  creditor,  reserving  tbe  surplus  for  the  debtor 
on  November  13,  was  sustained,  under  Ga.  act  1884. 
p.  100.  providing  that  in  all  voluntary  assignments 
by  insolvent  debtors  for  their  creditors,  tbe  assign- 
ment shall  be  void  unless  the  same  complies  with 
the  statute,  and  Ga.  Code,  §  1068,  providing  that  a 
debtor  may  prefer  one  creditor  by  a  mortgage  or 
otherwise  **tbe  surplus  in  such  case  not  being  re- 
served for  his  own  benefit  or  that  of  any  uther 
favored  creditor  to  the  exclusion  of  other  credit- 
ors,^ the  last  clause  of  which  was  repealed  by 
tbe  act  of  1886.  where  it  was  made  in  consequence  of 
a  promise  to  give  a  mortgage  in  case  of  any  sub- 
sequent embarrassment.  But  an  assignment  of  all 
the  accounts,  choses  in  action,  on  November  10,  to 
the  same  parties,  giving  the  grantees  the  privilege 
to  compromise  and  collect  and  to  return  to  the 
debtors  the  uncollected  accounts,  was  an  assign- 
ment for  creditors*  and  was  void  because  not  ac- 
companied by  a  schedule,  as  were  also  seventeen 
mortgages  made  about  thesame  time  to  other  credit- 
ors, not  containing  any  reservation  of  the  equity  of 
redemption.  Fechheimer  v.  Baum,  48  Fed.  Bep.  718. 

ittifiofs. 

In  Illinois,  a  sale  or  mortgage  preferring  a  credit- 
or is  not  an  assignment  for  creditors,  unless  there 
is  a  trust  created  for  some  person  otber  than  tbe 
preferred  creditor.  First  Nat.  Bank  v.  North  Wis- 
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oonsin  Lumber  Go.  41  HI.  App.  888:  Price  v.  Laing. 
m  111.  880,  Affirming  Laing  v.  People,  80  Bl.  App. 
884;  Schroeder  v.  Walsh,  180  111.  408;  Browne-Chapin 
Lumber  Oo.  v.  FnionNat.  Bank,  180  III.  468:  Walker 
V.  Ross,  160  Bl.  50:  Baer  v.  John  V.  Farwell  Go.  68 
IlL  App.  897;  Weir  v.  Dustin,  28  III.  App.  606. 

So,  under  tbe  Illinois  act  of  May  82, 1877,  forbid- 
ding preferences  to  creditors,  a  transfer  of  prop- 
erty by  an  insolvent  to  bis  creditors  was  not  a  vol- 
untary assignment  for  the  .benefit  of  his  creditors 
under  that  statute,  there  twing  oo  trust  for  any 
other  creditor.  The  question  as  to  whether  or  not 
the  instrument  was  a  mortgage,  pledge,  aarign- 
ment  on  collateral  security,  or  nondesorlpt  was  not 
decided.  First  Nat.  Bank  v.  North  Wisoonsin 
Lumber  Co.  41  111.  App.  888. 

And  a  bill  of  sale  of  the  entire  property  of  an  in- 
solvent partnership  was  not  an  assignment  where 
there  was  a  parol  agreement  that  the  surplus,  if 
any,  should  be  turned  over  to  otber  creditors,  as 
tbe  Blinois  assignment  act  of  1877  contemplated  an 
assignment  in  writing  only,  and  such  act  contem- 
plated no  such  thing  as  a  constructive  assignment. 
Price  V.  Laing,  168  IlL  880,  Affirming  Laing  v.  Peo- 
ple, 60  Bl.  App.  824. 

In  Price  V.  Laing,  162  111.880,  it  was  said  that  in 
VBTweU  V.  Cohen,  188  III.  216, 18  L.  R.  A.  281,  tbe  in- 
strument  was  held  to  be  a  voluntary  assignment 
for  creditors,  but  it  transferred  the  property  and 
declared  a  trust. 

A  conveyance  preferring  a  creditor  was  not  an 
assignment  for  creditors.  Tbe  statute  relating  to 
assignments  for  tbe  benefit  of  creditors  and  pro- 
hibiting preferences  has  no  application.  Notwith- 
standing that  statute  a  debtor  may  pay  one  credit- 
or in  full  by  a  sale  of'  bis  "property.  That  act  ap- 
plies only  to  conveyances  of  property  to  an  assig- 
nee or  trustee  in  trust  to  convert  the  same  into 
money  for  the  benefit  of  creditors  of  the  asslgiior. 
Schroeder  v.  Walsh,  120  111.  408. 

A  transfer  of  accounts  by  an  insolvent  to  a  credit, 
or  as  security  for  the  payment  of  a  debt  the  sur- 
plus reserved  to  the  insolvent  and  chattel  mort- 
gages given  as  security  for  other  indebtedness  was 
not  an  assignment  for  creditors.  **[n  order  to  ore- 
ate  an  assignment,  within  tbe  meaning  of  the  stat- 
ute, the  property  must  be  conveyed  to  a  trustee  or 
assignee,  who  is  to  sell  it  absolutely,  and  not  on  a 
contmgency,  and  distribute  the  proceeds  among 
tbe  creditors.  Theconveyanoe  or  assignment  must 
pass  the  legal  and  equitable  title,  with  no  right  of 
redemption  In  the  debtor.  The  assignment  must 
be  in  writing,  and  the  writing  create  the  trust  and 
cut  oft  all  equity  of  redemption.**  Browne-Chapm 
Lumber  Co.  v.  (Jnion  Nat.  Bank,  168  Ul.  468,  Af- 
firming Union  Nat.  Bank  v.  Browne-Chapin  Lum- 
ber Co.  60  BL  App.  428. 

And  mortgages  were  not  assignments  for  credit- 
ors where  chattel  mortgages  were  made  directly 
to  creditors  without  tbe  intervention  of  any  trus- 
tee or  tbe  creation  of  any  trust  for  tbe  benefit  of 
creditors,  and  did  not  in  terms  transfer  the  wbola 
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«:gnee  would  hold  the  balance  of  the  assigned 
estate  in  trust  for  the  assignor,  but  a  convey- 
ance or  decree  would  be  necessary  to  revest 
title  in  the  assignor.  If  the  instrument  on  its 
face,  when  construed  according  to  the  settled 
rules  of  construction  in  this  state,  does  not  pass 
the  title  of  the  assignor  to  the  assignee,, it can- 
loot  be  held  to  be  an  assignment,  but  m'ust  be 
held  to  be  a  mortgage.  JohMon  v.  Bobinmmf 
*«8  Tex.  899;  Watterman  v.  SUderberg,  67  Tex. 
101. 

The  instrument  in  question  transfers  the 
property  to  Van  leer  as  a  trustee,  authorizes 
iiim  to  sell  and  make  deed  "in  ivime  of  the 
grantors,"  and  provides  for  return  of  the  sur- 


plus to  the  grantors,  and  appears  to  have  all 
the  elements  of  an  ordinary  trust  deed,  which, 
under  the  settled  rule  in  this  state,  does  not 
vest  title  in  the  trustee.  Stiles  v.  HiU,  63  Tex. 
429;  Watterman  v.  Silberberg,  67  Tex.  101.  We 
are  of  opinion  that  the  instrument  in  question 
is  a  trust  deed,  and  not  an  assignment;  that  it 
was  necessary  to  allege  and  prove  that  some  of 
the  creditors  had  accepted  before  the  attach- 
ment was  levied,  in  order  to  show  that  the  in- 
strument had  become  effective  before  such  levy ; 
and  that  the  court  erred  In  overruling  said  ex- 
ception. Alliance  MiU,  Co,  v.  Eaton,  86  Tex. 
401,  24  L.  R.  A.  369.  We  are  of  opinion  that 
possession  of  Vanleer,  if  there  was  an  accept- 


intermt  of  the  debtor,  and  oontained  a  oondltlon  of 
•defeasance.  The  debtor*s  rt^bt  to  prefer  creditors 
was  not  affected  by  the  statute,  and  no  trust  was 
•created  where  the  debtor  did  not  Intend  to  make 
Aoj  assisrnment  and  never  did  make  it.  Walker  v. 
Rom.  lfiOTU.60,  Affirming  Boss  v.  Walker,  6S  IlL 
App.  127. 

And  where  a  mortffaffe  of  land  to  certain  credit- 
ors, and  a  cooveyaooe  of  their  stock  of  goods  to 
<e1ffht  of  their  creditors  on  condition  that  they 
-would  uike  poBseaslon,  sell  the  same,  and  collect 
Che  accounts  and  pay  out  of  the  proceeds  the  ex- 
penses and  amounts  due  to  the  grantee,  and  then 
pay  the  balance,  if  any,  to  the  grantors.  The  con- 
veyance In  this  case  was  to  the  grantees  for  their 
exclusive  benefit.  In  an  assignment  for  the  bene- 
fit of  creditors  there  must  be  a  trustee,  and  there- 
lore  the  conveyance  must  be  to  a  third  party,  or, 
it  it  be  to  a  creditor,  it  must  provide  for  the  pay- 
ment of  the  claim  of  other  creditors  besides  the 
«rantee.   Baer  v .  John  V .  Farwell  Co.  as  III.  App.  807* 

So,  a  conveyance  to  a  party  to  pay  the  depositors 
•of  an  Insolvent  partnership  bank  was  not  an  at- 
tempt to  make  an  assignment  or  conform  to  the  as- 
signment law.  There  being  no  trust  reserved  to 
4be  grantor,  the  deed  was  vaUd.  Weir  v.  Dustin, 
^Ui.  App.  QOft. 

And  a  preference  by  mortgage  is  not  an  asslgn- 
xnent,  where  It  is  evident  that  the  mortgage  is 
made  as  a  mere  security.  Moore  v.  Meyer,  47  Fed. 
Bep.  90;  Weber  v.  Mick,  Iffl  III.  680:  O'Donnell  v. 
Illinois  Steel  Go.  58111.  App.  814:  Wright  v.  Hutch- 
inson. 156  IlL  576.  Alfirming  54  111.  App.  685:  Haines 
v.  Chandler.  88  111.  App.  400;  Beach  v.  Bestor«  47 
III.  621. 

So,  under  the  Illinois  assignment  law.  May  22, 
1877. 1 18,  providing  that  every  provision  In  an  as- 
•signment  hereafter  made  providing  for  a  prefer- 
•enoe  shall  be  void,  a  mortgage,  sales,  and  chattel 
mortgages  preferring  creditors  by  an  insolvent  did 
not  constitute  an  assignment  for  creditors,  where 
«uoh  transfers  were  not  followed  by  an  assignment. 
Moore  v.  Meyer.  47  Fed.  Hep.  99. 

Chattel  mortgages  preferrmg  creditors  were  not 
voluntary  assignments  for  the  benefit  of  creditors 
within  the  statute.  Tbe  fundamental  distinction 
(between  a  mortgage  and  an  assignment  is  that  a 
mortgage  is  a  mere  security  for  a  debt  the  equity 
of  redemption  remaining  in  the  mortgagor.  whUe 
An  assignment  is  more  than  the  security  for  the 
<debt  and  is  an  absolute  appropriation  of  the  prop- 
erty to  its  payment.  The  Illinois  act  of  1877  was 
.pasc>ed  under  the  following  title:  ^An  Act  Concern- 
ing Voluntary  Assignments,  and  Conferring  Juris- 
-diction  therein  on  County  Courts."  The  subject- 
•  matter  of  the  act  was  thus  limited  to  ^'voluntary 
assignments,"  and  even  if  it  had  contained  ez- 
preBS  provisions  attempting  to  deal  with  or  regu- 
late '^involuntary  assignments"  or  any  subject 
other  than  the  one  embraced  in  the  title,  such  pro- 
vision would  have  been  void  under  I  13.  art.  4,  of 
«ha  Constitution.  For  the  same  reason  it  must  be 
S7  L.  R  A. 


held  that  every  attempt  to  apply  the  act  or  any  of 
its  provisions,  by  construction,  to  any  subject 
other  than  ** voluntary  assignments"  must  be 
wholly  unavailing.    Weber  v.  Mick.  181  111.  620. 

So.  a  mortgage  by  an  insolvent  corporation  did 
not  constitute  an  assignmedt  for  creditors  where 
there  was  an  equity  of  redemption.  In  the  grantor, 
and  It  was  in  the  usaal  form  of  a  security  for  the 
payment  of  money,  and  provided  for  a  foreclosure 
In  case  of  default.  Giving  a  mortgage  to  secure  an 
indebtedness  is  not  an  assignment  for  creditors. 
O'Bonnell  v.  Illinois  Steel  Co.  68  IlL  App.  814. 

And  a  deed  of  trust  was  not  an  assignment  for 
creditors  where  a  defeasible  and  not  an  absolute 
title  was  conveyed,  and  personal  property  was 
pledged  as  additional  security,  and  it  provided  that 
any  piece  of  property  should  be  released  to  the 
grantor  whenever  its  value  should  be  placed  in  the 
hands  of  a  trustee.  This  showed  that  the  equity  of 
redemption  was  retained  by  the  grantor  and  the 
reservation  of  the  right  to  redeem  such  piece  sepa- 
rately. The  court  said  that  whenever  such  Instru- 
ments have  been  held  void  under  i  18of  the  llllooia 
assignment  act  It  has  been  upon  the  grouifd  that 
having  been  made  in  contemplation  of  an  assign- 
ment in  trust  afterwards  actually  executed,  they 
were  to  be  deemed  a  part  of  it.  Otherwise  notwith- 
standing the  statute  an  insolvent  debtor  may  law- 
fully transfer  any  part  of  his  property  absolutely 
in  payment  or  prefer  a  debt  by  the  mortgage. 
Wright  V.  Hutchinson,  156  111.  576,  AiBrming  64  111. 
App.  586. 

And  Ilimois  act  May  22. 1877,  did  not  render  a 
conveyance  an  assignment  where  the  considera- 
tion was  that  the  grantee  should  sell  the  property 
and  pay  certain  debts  of  greater  value  than  the 
property  due  to  an  insolvent  national  bank  in  the 
bands  of  a  receiver  which  prevented  the  property 
from  being  accepted  In  payment  at  an  agreed 
valuation.  The  court  said  that  notwithstanding 
the  assignment  act  the  debtor  may  execute  a  mort- 
gage, legal  or  equitable,  and  turn  out  nil  or  any  of 
his  sped  led  property  at  an  agreed  value,  in  good 
faith  for  the  satisfaction  of  one  debt,  although 
ot  hen  shall  be  thereby  left  unprovided  for.  Haines 
V.  Chandler.  26  111.  App.  400. 

So.  an  assignment  of  a  Judgment  to  two  parties 
who  agreed  to  distribute  the  same  to  certain  cred- 
itors of  the  grantor  in  sums  specified  and  the  re- 
mainder to  be  applied  to  the  payment  of  the  notes 
given  to  tbe  grantor  as  a  part  of  the  consideration, 
was  not  an  assignment  for  creditors.  '*So  far  as 
our  researches  have  gone,  we  have  not  been  able 
to  find  that  the  doctrine  governing  general  assign- 
ments has  been  applied  to  the  assignment  of 
a  chose  in  action."  Beach  v.  Bescor,  47  HL  621, 
Denying  rehearing  45  HL  341. 

But  in  Farwell  v.  Cohen,  188  IlL  216,  18  L.  B.  A. 
281,  under  HI.  act  May  28. 1877,  a  deed  of  trust  to 
one  creditor  to  pay  his  debt  and  certain  other 
debts  was  held  to  be  a  partial  assignment  and  em- 
braced within  the  act,  where  the  instrument  was 
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ance  by  any  creditor  prior  to  the  levy,  was  siif- 
flcient  to  authorize  him  to  maiDtain  a  suit 
aeainst  the  attaching  creditor  without  joining 
all  the  beneficiaries.  It  is  his  duty  to  protect 
the  subject-matter  of  the  trust.  If  there  be  any 
'  danger  of  his  misapplying  the  fund,  a  court  of 
equity  has  ample  power  to  protect  the  benefi- 
ciaries, u]>on  a  proper  showing  made  by  them. 
Since  the  instrument  is  not  an  assignment,  it 
will  not  be  necessary  to  discuss  the  other  as- 
signments of  error,  as  the  questions  would  not 
probably  arise  on  another  trial . 

For  the  error  above  indicated,  thejudgmenU 
of  the  Court  of  Civil  Appeals  and  of  the  Districi 
Court  are  revened,  and  the  cause  is  remanded. 


A  petition  for  rehearing  having  been  filed, 
Denmaxi*  J.,  on  February  10,  1896.  handed 
down  the  ifol lowing  response: 

There  seems  to  have  been  no  serious  differ- 
ence of  opinion  among  the  members  of  this 
court,  since  the  passage  of  the  act  of  1879  reg- 
ulating an  "assignment  made  by  an  insolvent 
debtor,  or  in  contemplation  of  insolvency,  tor 
the  benefit  of  his  creditors."  as  to  whether  any 
particular  instrument  presented  for  construc- 
tion should  be  held  to  be  a  mortgage,  or  trust 
deed  in  the  nature  of  a  mortgage,  or  to  be  an 
assignment,  there  having  been,  on  this  ques- 
tion, no  dissent  entered,  and  no  case  overruled, 
so  far  as  we  have  been  able  to  ascertain.    There 


ao  absolute  transfer  of  the  whole  Interest  and  cre- 
ated a  trust  in  favor  of  certain  oreditors.  and  there 
was  no  condition  of  defeasance,  althoug-h  It  did 
not  purport  to  cover  all  the  property.  The  mere 
fact  that  it  did  not  afBrmatlvely  appear  that  the 
asBlfrnment  embraced  all  the  property  did  not  pre- 
vent the  estate  being  distributed  under  the  statute. 

And  a  sale  of  all  the  debtor^s  property  was  an 
assigrnment  for  oreditors.  where  the  contract  de- 
livered posftesBlon  and  the  grantee  agreed  that 
should  he  receive  more  than  the  value  of,  his  debt 
he  would  repay  the  surplus,  if  any,  to  the  grantor. 
The  value  of  the  stook  was  not  fixed  nor  the 
amount  that  the  grantee  was  to  pay  named  in  the 
instrument.  It  was  simply  a  transfer  of  the  stock 
to  sell  and  out  of  the  proceeds  having  first  paid 
himself  to  repay  the  balance  to  the  grantor.  This 
was  nothing  more  than  an  assignment  for  the 
benetlt  of  a  particular  creditor  and  a  reservation 
of  a  benefit  rendered  the  sale  void.  Selz  v.  Evans, 
tf  lU.  App.  4eo. 

A  conveyance  to  a  mother,  sister,  and  brother 
was  vgid  where  the  eCTort  was  to  appropriate  the 
debtor^s  entire  estate  to  the  payment  of  debts  due 
the  grantees  to  the  exclusion  of  other  creditors, 
thereby  avoiding  the  eflTect  of  a  formal  assignment. 
This  was  contrary  to  the  liUnols  assignment  act, 
July  1, 1877.  It  was  said  that  this  decision  was  not  In- 
tended to  contravene  the  general  principle  an- 
nounced by  the  supreme  court  of  Illinois,  that  a 
debtor  when  financially  embarrassed  may  in  good 
faith  transfer  property  In  payment  of  debts,  but 
when  an  Insolvent  debtor  recognizes  that  be  can  no 
longer  go  in  business,  and  determines  to  yield  the 
dominion  of  his  entire  estate,  and  with  an  Intent  to 
evade  the  statute  transfers  substantially  all  his 
property-  to  a  part  of  his  creditors  preferring  them 
to  others,  the  instrument  would  be  held  to  operate 
as  an  assignment.  White  v.  Cotzhausen,  129  U.  8. 
829,  82  L.  ed.  677. 

The  decision  of  White  v.  Cotzhausen  has  not  been 
followed  by  the  supreme  court  of  Illinois,  and  has 
been  regarded  as  overruled  in  effect  by  Union 
Nat.  Bank  v.  Bank  of  Kansas  City.  138  CJ.  8.  223.  84 
L.  ed.  341.  8ee8u bhead3f itttrmH.  Although  White 
V.  Cotzhausen  was  adopted  by  several  other  states 
the  subsequent  decisions  in  such  states  disapproved 
the  same. 

In  Hardt  v.  Heldweyer,  IfiS  U.  8.  647.  88  L.  ed.  548. 
where  it  was  claimed  that  a  transfer  of  bills  and  ac- 
counts and  judgment  notes  preferring  creditors 
WRS  an  assignment  for  creditors  under  the  law  of 
Illinois,  but  the  bill  was  dismissed  for  laches  of  the 
plaintiffs,  and  the  court  said  it  was  unnecessary  to 
consider  the  question  whether  White  v.  Cotz- 
hausen, 129  U.  8.  829,  82  L.  ed.  077,  was  correct 
under  the  subsequent  Illinois  decisions  adopting 
the  state  construction,  as  in  Union  Nat.  Bank  v. 
Bank  of  Kansas  City,  188  U.  8.  228.  84  L.  ed.  341,  It 
was  claimed  by  oounsel  that  the  excuse  for  laches 
was  that  White  v.  Cotzhausen  enabled  them  to  per- 
ceive that  they  liad  been  defrauded  and  that  their 

87  L.  a  A. 


suit  was  commenced  within  three  months  after 

that  decision. 

Indiana. 

In  Indiana  a  sale  or  mortgage  to  prefer  a  cred- 
itor is  not  an  assignment,  under  the  statute  provid- 
ing for  a  general  assignment  of  all  the  debtor^ 
property.  Cushman  v.  Gephart.  97  Ind.  46:  Hays  v. 
Hostetter,  125  Ind.  60:  New  Albany  &  8.  R.  Co.  v. 
Huff.  19  Ind.  444;  Dessar  v.  Field,  99  Ind.  548;  Thomp- 
son  V.  Parker.  83  Ind.  96:  Wilcoxon  v.  Annesley,  23 
Ind.  285;  Davidson  v.  King,  47  Ind.  872. 

8o,  under  Ind.  Rev.  8tat.  1881,  6  2663.  proTidUig 
that  any  debtor  in  embarrassed  circumstances  may 
make  a  general  assignment  of  all  his  property  io 
trust  for  the  benefit  of  all  his  creditors,  and  ail  as- 
signments hereafter  made  for  such  purpose  except 
as  provided  for  In  this  act  shall  be  deemed  fraudu- 
lent and  void,  an  assiornmentof  a  debt  to  an  attor- 
ney was  not  an  assignment  for  creditors  where 
there  was  an  absolute  disposition  of  accounts,  the 
grantor  retaining  no  further  interest  or  control 
over  the  same.    Cushman  v.  Gephart,  97  Ind.  46. 

8o,  under  this  section  a  conveyance  by  a  debtor 
preferring  twenty-two  creditors  was  not  an  assign- 
ment for  creditors,  although  there  was  a  reserva- 
tion in  the  conveyance  that  the  surplus,  if  any, 
should  be  paid  to  the  grantor^s  wife.  The  assign- 
ment statute  did  not  prevent  irood-faith  prefer- 
ences.   Hays  V.  Hostetter,  125  Ind.  60. 

A  deed  of  trust  by  a  railroad  corporation  for  the 
purpose  of  borrowing  money  and  paying  all  debts 
incurred  for  making  and  operating  a  railroad  and 
indemnifying  accommodation  Indorsers  was  not  a 
general  assignment  where  It  provided  that  after 
the  debts  were  paid  the  balance  of  the  property 
should  be  delivered  to  the  company,  and  the  trust 
was  intended  for  the  benefit  of  seven  creditors  and 
all  others  who  have  or  may  become  parties  to  any 
accommodation  note.  The  court  said  that  a  cred- 
itor in  the  absence  of  a  statute  might  make  a  gen- 
eral or  partial  assignment  to  a  trustee  for  the  ben- 
efit of  his  creditors  wjth  preferences,  and  miirht 
assign  the  whole  of  his'property  for  the  benefit  of 
a  single  creditor  In  exclusion  of  all  others,  and  the 
reservation  of  the  surplus,  if  any  there  should  be, 
to  the  debtor  did  not  vitiate  the  assignment.  New 
Albany  &  8.  R.  Co.  v.  Huff.  19  Ind.  444. 

So.  a  bill  of  sale  of  an  entire  stock  in  trade  and 
accounts  was  not  an  assignment,  where  it  provided 
that  when  turned  into  money  the  surplus  should  be 
returned  to  the  grantor.  The  court  said  it  was 
manifest  that  the  parties  did  not  in  any  sense  re- 
gard the  transaction  as  an  assignment  under  the 
statute  or  otherwise.    Dessar  v.  Field,  99  Ind.  548. 

In  Thompson  v.  Parker,  88  Ind.  96.  it  was  said  that 
a  complaint  was  good  charging  that  a  conveyance 
transferring  property  to  the  grantee  in  considera- 
tion of  his  agreement  to  pay  some  creditors  to  the 
exclusion  of  others  and  return  to  the  grantor  the 
surplus,  was  fraudulent  and  void,  under  Ind.  Rev. 
8tat.  1876,  p.  142  fact  1859).  the  purpose  being  to  pre. 
fer  by  this  voluntary  assignment  a  portion  of  the 
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,  however,  to  be  much  oonfusioii  in  the 
miDd  of  the  profession  as  to  the  principles  of 
law  to  be  Applied  in determiDing  whether  agiyen 
instrument  belongs  to  one  class  or  the  other. 
This  is  doubtless  due  in  a  great  measure  (1)  to 
tbe  inherent  difficulty  of  determining,  by  con- 
struction from  the  face  of  an  instrument,  read 
In  the  light  of  the  circumstances  surrounding 
iU  execution,  the  true  intent  of  the  maker,  and 
(2)  to  the  fact  that  the  Yarious  instruments  con- 
strued by  this  court  have  not  always  been  so 
fully  set  forth  in  the  reported  cases  as  to  enable 
tbe  profession  to  certain!  v  ascertain  the  very 

Supstion  considered  and  decided.    The  first 
ifficulty  is  unavoidable.    Aided  by  the  ac- 


cumulated wisdom  of  ages,  it  is  often  a  very 
troublesome  question  to  determine  from  the 
face  of  an  instrument,  even  when  read  in  the 
light  of  the  circumstances  surrounding  its  ex- 
ecution, whether  it  was  intended  as  a  will 
or  a  deed,  a  mortgage  or  a  conditional  deed, 
an  executed  or  an  executory  contract,  a  mort- 
gage or  an  assignment.  The  second  difficulty 
may  be  to  some  extent  lessened  by  a  review  of 
some  of  the  cases  in  which  this  court  has  been 
called  upon  to  determine  whether  the  instru- 
ments in  question  belonged  to  one  class  or  the 
other,  t.  0.,  whether  they  were  mortgages,  or 
trust  deeds  in  the  nature  of  mortgages,  or  as- 
signments. 


•atlirnor*s  oredf  tors  to  the  ezduslon  of  others.  But 
tbis  case,  so  far  as  It  decides  that  a  debtor  in  failing 
olreumataDoes  oaonot  prefer  one  creditor  to  the 
ezcluBiou  of  others,  was  overruled  in  Uays  v.  Hos- 
tecter.  125  Ind.  60. 

A  transfer  of  property  was  not  an  assiflmment, 
where  tbe  purchase  was  made  for  the  full  value  of 
tbe  iroods  and  an  absolute  liability  inourred  to  pay 
for  tbe  same,  and  tbe  Rrantee  endeavored  only  to 
secure  himself,  and  only  made  tbe  purchase  of  the 
entire  stock  because  be  could  not  otherwise  ao- 
compUsh  bis  own  indemnity,  although  tbe  debts 
secured  were  liens  upon  real  estate  conveyed  in  tbe 
same  transaction;  second,  certain  debts  secured  by 
lodorsements  of  friends:  and,  third,  some  debts  for 
borrowed  money  owinir  principally  to  widows  and 
orphans.  In  tbis  case  the  full  value  of  the  prop- 
erty was  paid  for  tbe  same,  and  there  was  no  fraud 
In  tbe  tnnsaotion.  Wlloozon  v.  Annesley,  23  Ind. 
S86. 

A  complaint  was  held  good  as  a  foreclosure  of  a 
chattel  mortgage,  although  it  treated  the  instru- 
ment as  an  assignment  for  the  benefit  of  creditors, 
bat  such  Instrument  failed  in  almost  all  of  the  es- 
sential requirements  of  1  Oavin  A  Herd  (Ind.)  Stat. 
1 14.  authorizing  assignments  for  the  benefit  of  cred- 
itors, and  a  foreclosure  could  be  bad  under  the 
prayer  for  general  relief.  Davidson  v.  King,  47 
Iod.87S. 

Iowa. 

In  Iowa  It  fs  generally  held  that  a  mortgage,  sale, 
or  conveyance  of  all  tbe  debtor^s  property  prefer- 
ring a  cieditor  Is  not  an  assignmeDt  for  creditors 
where  such  conveyance  is  intended  to  be  a  prefer- 
ence. Ba  t  It  was  held  that  chattel  mortgages  made 
to  several  credltora  at  tbe  same  time  of  all  the 
debtor's  property,  and  placed  on  record  without 
the  creditor's  knowledge,  constituted  a  general  as- 
signment. Tbe  oases  holding  that  a  preference  is 
not  an  assignment  aro  as  follows:  Roberts  v.  Press 
(Iowa)  66  X.  W.  756;  Butler  Bros.  v.  Diddy,  88  Iowa, 
633;  Etheridge  v.  Bperry.  180  U.  8. 266.  86  L.  ed.  171; 
Davis  V.  Schwartz,  156  U.  8.  681, 89  L.  ed.  289;  Kohn 
Bros.  V.  Clement,  58  Iowa,  589;  Jaffray  v.  Green- 
baum,  64  Iowa,  496;  Younkin  t.  Collier,  47  Fed.  Rep. 
671:  Carson  v.  Byers,  67  Iowa,  606;  Aulman  v.  Aul- 
man,  71  Iowa,  124;  Garrett  v.  Burlington  Plow  Co.  70 
Iowa,  687, 50  Am.  Rep.  461;  Davis  v.  Gibbon,  24  Iowa, 
257:  Farwell  v.  Howard,  26  Iowa,  881;  Fromme  v. 
Jones,  18  Iowa,  474;  Van  Patten  v.  Thompson,  78 
Iowa,  109:  Bradley  ▼.  Hopkins  riowa)  67  N.  W.  261; 
liStts  V.  McMaster,  88  Iowa,  456;  Stewart  Bros.  y. 
Mills  County  Nat.  Bank,  76  Iowa,  571;  Johnson  v.  Mc- 
Grew,  II  Iowa,  151:  Cadweli^s  Bank  v.  Crittenden,  66 
Iowa,  237;  Cowles  v.  Ricketts,  I  Iowa,  582. 

The  Iowa  decisions  are  made  under  the  various 
provisions  of  tbe  Iowa  Code,  which  are  1 2115  of  the 
present  Code,  Code  of  1851,  i  977,  and  Iowa  Code, 
chap.  62.  These  sections  substantially  provide  that 
no  general  assignment  of  property  by  an  insolvent 
87  L.R.  A. 


or  In  contemplation  of  Insolvency  for  the  benefit 
of  his  creditors  shall  be  valid,  unless  for  the  benefit 
of  all  creditors  in  proportion  to  the  amount  of  their 
respective  claims. 

So,  under  §  2115,  a  preference  was  not  an  assign- 
ment where  a  mortgage  covered  all  the  debtor^a 
property,  and  was  made  to  one  creditor  who  as- 
sumed to  pay  another  debt,  and  he  took  possession 
and  subsequently  two  mortgages  were  made  on 
the  same  property.  Roberts  v.  Press  (Iowa)  66  N. 
W.766. 

And  where  chattel  mortgages  preferred  a  cred-^ 
itor  and  when  given  the  mortgagor  had  no  thought 
of  closing  his  business,  although  afterwards  when 
pressed  by  another  creditor  he  made  a  chattel 
mortgage  securing  aU  his  other  creditors.  Ether- 
idge V.  Sperry,  189  U.  S.  266. 85  L.  ed.  171. 

And  where  chattel  mortgages  were  made  by  an 
Insolvent  debtor  and  the  debt  was  bona  fide  and 
possession  was  taken  Immediately,  although  tbO' 
law  respecting  assignments  for  creditors  forbida 
preferences.  The  court  said  that'  the  authorities 
in  that  state  hold  that  a  sale  or  mortgage  Intended 
to  prefer  creditors  is  not  an  assignment  unless  the-  . 
mortgage  is  intended  to  operate,  not  as  a  security, 
but  as  a  general  assignment,  or  is  made  in  such 
connection  with  a  general  assignment  as  to  consti- 
tute both  but  one  and  the  same  transaction.  Davis- 
▼.  Schwartz,  155  U.  S.  681, 89  L.  ed.  289. 

And  where  a  chattel  mortgage  covered  all  the- 
debtor^s  property  and  preferred  some  creditors  to- 
the  exclusion  of  others,  and  the  grantee  only  in- 
tended to  give  security  and  did  not  Intend  to  make 
a  general  assignment.  Kohn  Bros.  v.  Clement,  58> 
Iowa.  580. 

And  where  a  deed  of  trust  and  mortgages  secur- 
ing some  fourteen  different  creditors  did  not  co\'er 
substantially  all  the  mortgagon*  property  and  was- 
not  designed  to,  although  the  mortgagors  were 
badly  insolvent  and  the  property  was  insufficient 
to  pay  the  mortgage  debts,  but  tbe  mortgagora  did 
not  so  regard  it  at  the  time.  Jaffray  v.  Green- 
baum,  64  Iowa,  402. 

And  where  chattel  mortgages  were  given  to  an 
attorney  of  the  mercantile  agency  for  tbe  pre- 
ferred creditors,  and  no  general  assignment  was- 
intended.  Such  a  transfer  was  not  fraudulent  per 
se,  even  though  the  transferee  might  have  had 
knowledge  of  other  creditors  and  of  the  insolvency 
of  the  debtor.  The  statute  did  not  apply  to  other 
conveyances  than  deeds  of  assignment.  Butler 
Bros.  V.  Dlddy,  88  Iowa,  588. 

In  Butler  Bros.  v.  Diddy,  88  Iowa,  688,  the  case  of 
Burrows  v.  Lehndorff,  8  Iowa,  96,  was  distinguished,. 
as  In  that  case  the  mortgages  were  not  executed  in 
good  faith  as  security,  but  were  made  without  the- 
knowledge  or  consent  of  the  creditors,  and  It  did 
not  appear  that  any  of  the  creditors  to  whom  the- 
mortgages  were  so  executed  ever  ratified  the  act 
of  the  debtor  and  accepted  the  mortgages. 

Bo,  deeds  of  trust  of  ail  tbe  debtor^s  property  pre 
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In  Jackson  v.  Harhy,  65  Tex.  710,  grantors  | 
Edmison  &  Whatley,  being  insolvent,  con- 
Teved  "unto  Weisenfleld  &  Co.  and  to  Levi 
Whatley"  all  of  their  stock  of  goods,  "in  trust, 
nevertheless,  to  J.  0.  Harby  and  J.  J.  What- 
ley, cotrustees,  for  the  following  purposes  and 
uses,  to  wit:"  (1)  To  take  possession  of  same; 
*(2)  to  sell  same  in  regular  course  of  business, 
•or  otherwise,  in  their  discretion;  (8)  to  pay 
cost  of  executing  trust;  (4)  to  pay  Weisenfleld 
-A  Co.  a  debt  of  $680;  (6)  to  pay  Levi  Whatley 
«  debt  of  $385.  The  instrument  concluded 
with  th9  provision  that,  "when  the  said  $680 
iand  the  said  $885,  and  all  costs  of  the  trust 
herein  created,  shall  have  been  fully  and  truly 


paid,  then  this  Instrument  shall  be  of  none  ef- 
fect; otherwise,  to  remain  in  full  force."  The 
trustees  having  taken  possession,  the  goods 
were  seized  by  Jackson,  sheriff  of  Limestone 
county,  under  writs  of  attachment,  and  sold, 
and  proceeds  turned  over  to  attaching  credit- 
ors, whereupon  the  trustee  sued  his  sheriff,  his 
bondsmen,  and  the  attaching  creditors  for 
their  value.  The  defense  was  that  the  instru- 
ment was  executed  for  the  purpose  of  defraud- 
ing the  creditors  of  the  grantor,  among  whom 
were  plaintiffs  m  the  attachment  suits.  If  the 
instrument  had  been  an  assignment,  grantors 
being  insolvent,  no  such  defense  would  have 
been  permissible,  and  the  trustees,  as  assignees. 


tferrlnsr  creditors  coDtaining  a  defeasance  In  ex- 
press terms  did  not  coostltute  a  ^eoeral  assiflrn- 
ment.   Younkln  v.  Collier.  47  Fed.  Hep.  571. 

Fnder  Iowa  Code.  1 2115,  a  chattel  mortgaflre  by  a 
partnership  preferrioff  a  creditor  was  not  a  ffen- 
eral  aasljrDment,  where  it  was  not  inteoded  by  the 
parties  that  it  should  operate  as  an  afislgrnment. 
and  did  not  include  all  the  property.  Carson  v.  By- 
•era,  67  Iowa,  006. 

And  where  mortirafires  and  deeds  of  all  a  flrm^ 
property  preferring  oreditore  were  made,  as  an  in* 
-solvent  debtor  migrht  lawfully  prefer  his  creditors 
(by  mortfniffe,  sale,  or  conveyance.  Aulman  v.  Aul- 
man,  71  Iowa,  124,  60  Am.  Rep.  788. 

Amortgaire  of  all  the  insolvent  corporation's  real 
and  personal  property  to  a  trustee  to  secure  cer- 
tain debts,  and  a  pledffe  of  all  the  debtor's  notes 
•and  accounts  to  another  creditor  to  gecurp  his 
claim,  were  not  an  assifrnment  for  creditors,  where 
lit  was  not  the  Intention  to  make  an  absolute  con- 
veyance of  the  property.  Garrett  v.  Burlington 
Plow  Co.  70  Iowa,  607. 60  Am.  Bep.  46L 

So,  under  Iowa  Revision,  chap.  77,  same  as  Iowa 
'Code,  1 2115,  chattel  mortgaffesand  transfers  of  col- 
laterals were  not  assignments  for  creditors.  The 
•court  said  that  a  debtor  in  insolvent  circumstances 
has  the  right  to  pay  .part  of  his  creditors  to  the  ex- 
^elusion  of  others,    Davis  v.  Gibbon,  24  Iowa.  267. 

And  under  Iowa  Revision,  §  1820,  Code  of  1861, 
1 977,  a  chattel  mortgage  was  not  an  assignment 
where  it  was  taken  in  good  faith,  and  it  was  not 
-shown  that  the  mortgagees  knew  that  the  debtor 
had  any  other  creditors,  and  was  not  void.  This 
statute  did  not  prevent  a  debtor  from  mortgaging 
or  selling  ail  his  property  to  one  creditor  to  secure 
•or  pay  his  debt  if  the  transaction  were  honest. 
Farwell  v.  Howard,  26  Iowa,  881. 

And  under  Iowa  Code,  chap.  02,  same  as  Iowa 
<k)de,  1 2116,  a  chattel  mortgage  made  la  good  faith 
'by  an  insolvent  firm  preferring  a  creditor  was  not 
an  assignment  for  creditors.  It  was  said  that  an 
assignment  requires  the  intervention  of  a  trustee. 
The  character  and  design  of  a  chattel  mortgage 
are  not  the  same  as  an  assignment.  FTomme  v. 
Jones,  18  Iowa,  474. 

In  Fromme  v.  Jones,  18  Iowa,  474,  and  in  Aulman 
V.  Aulman,  71  Iowa,  124,  it  was  said  that  the  instru- 
'ment  construed  by  this  court  in  Burrows  v.  Lehn- 
dorif,  8  Iowa,  96,  as  an  assignment  was  made  un- 
der different  circumstances.  There  the  debtor 
attempted  to  execute  bills  of  sales  or  mortgages  to 
various  creditors  making  one  subject  to  another, 
•recording  one  a  few  minutes  after  the  other  and 
without  any  knowledge  or  consent  thereto  by  the 
^creditors. 

A  preference  was  not  an  awlgnment  for  creditors 
where  a  mortgage  of  all  the  debtor^s  property  pre- 
ferring a  creditor  was  made  and  the  debtor  be- 
lieved that  the  value  of  the  property  mortgaged 
•exceeded  the  debt,  and  there  was  to  be  something 
remaining.  Van  Patten  v.  Thompson,  73  Iowa,  106. 

So,  where  the  mortgage  preferred  twenty-three 
it?  L.  R.  A. 


creditors,  and  the  debtors  were  not  in  fact  Insol- 
vent at  the  time  and  did  not  execute  the  same  in 
contemplation  of  insolvency,  and  it  did  not  cover 
all  their  property.  Bradley  v.  Hopkins  (Iowa)  67 
N.W.28L 

So,  where  a  mortgage  was  made  by  an  Insolvent 
Arm  preferring  a  creditor,  and  four  other  mortga- 
ges were  made  the  next  day  to  other  creditors  with- 
out their  knowledge,  upon  a  part  of  the  same  prop- 
erty, under  Iowa  Laws,  chap.  117,  and  the  debtor 
did  not  intend  to  execute  the  other  four  mortgages 
when  he  gave  the  iirst.  Letts  v.  McMaster,  88 
Iowa,  466. 

Bo,  where  a  transfer  of  astock  of  goods  was  made 
in  payment  of  a  debt,  and  such  conveyance  was 
made  and  recorded  hastily  in  the  night,  but  no  gen- 
eral assignment  was  Intended  to  be  made.  Stewart 
Bros.  V.  Mills  County  Nat.  Bank,  76  Iowa,  57L 

So,  where  a  sale  was  made  by  a  debtor  preferring 
a  creditor  for  a  fixed  consideration  by  a  discharge 
of  the  debt,  and  an  agreement  by  the  creditor  to 
pay  some  other  debts.  Johnson  v.  MoGrew,  U 
Iowa,  161,  77  iLm.  Deo.  187. 

So,  where  the  grantee  held  other  claims  than  bis 
own,  in  trust  for  other  creditors,  and  took  a  bill  of 
sale  of  all  the  property  subject  to  execution,  and  it 
was  orally  agreed  that  the  surplus,  if  any,  should  be 
returned  to  the  grantor.  Such  instrument  was  a 
mortgage,  and  not  an  assignment,  under  Code,  I 
2116.    Cadweirs  Bank  v.  Crittenden,  66  Iowa,  237. 

So,  under  Iowa  Code,  1 977,  a  sale  of  an  entire 
stock  or  goods  preferring  a  creditor  was  not  an  as- 
signment for  creditors.   Oowles  v.  Bioketts,  1  Iowa, 

But  under  Iowa  Code,  1 877,  five  chattel  mortga- 
ges made  by  an  insolvent  debtor  at  the  same  time, 
filed  for  record  five  minutes  apart,  and  a  bill  of  sale 
made  covering  the  real  estate,  all  the  Instruments 
being  made  at  the  same  time  without  the  knowl- 
edge of  the  preferred  creditors,  constituted  one 
transaction  and  a  general  assignment.  Burrows  v. 
Lehndorff,  8  Iowa,  96.  This  case  was  distinguished 
in  Fromme  v.  Jones,  18  Iowa,  474. 

And  a  conveyance  was  an  assignment  for  cred- 
itors where  a  firm  transferred  all  its  property  to 
sell  and  apply  the  proceeds  to  taxes,  rents,  insur- 
ance, and  expenses,  then  to  pay  the  grantee,  then  a 
certain  creditor,  then  the  other  creditors  pro  rata 
The  conveyance  was  absolute  and  all  for  the  benefit 
of  the  creditors.    King  v.  Gustaf  son,  80  Iowa,  207. 

JEdnMU. 

Under  Kan.  Comp.  Laws  1879,  ohap.  6,  p.  99  (act 
1808,  II),  providing  that  every  voluntary  assign- 
ment of  lands  and  chattels  made  by  a  debtor  to  any 
person  in  trust  for  his  creditors  shall  be  for  the  ben- 
efit of  all  the  creditors  of  the  assignor  in  proportion 
to  their  respective  claims,  chattel  mortgages  and 
an  assignment  of  book  accounts  to  certain  pre- 
ferred creditors  were  not  general  assignments, 
where  they  were  made  directly  to  the  creditors 
themselves.   Tootle  v.  Ooldw^SO  Kan.  IJB. 
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woQid  hare  been  entitled  to  recoyer  in  any 
«Tent;  but,  if  the  instrument  was  a  mortgaffe, 
or  trust  deed  in  the  nature  of  a  mortgage,  the 
defense,  if  true,  would  have  preventea  a  re- 
covery by  the  trustees.  Therefore,  the  ques- 
tion as  to  whether  the  instrument  was  a  mort- 
gage, or  trust  deed  in  the  nature  of  a  mortgage, 
or  an  assignment,  was  directly  involved,  and 
must  have  been  passed  upon  by  the  court  be- 
fore proceeding  to  consider  the  other  questions 
in  the  case.  The  court  held  the  instrument  to 
belong  to  the  former  class,  stating  through 
Robertson,  J.,  that  "they  [the  trustees]  are  not 
assignees.  Deeds  of  trust  conveying  property 
directly  to  trustees,  made  to  secure  and  pay 


particular  ereilUors,  tliongh  expressed  in 
terms  sufficient  to  pass  title,  if  niaoe  for  cred- 
itors generallv,  are  construed  to  be  mortgages 
'with  some  of  the  qualities  of  an  assignment 
superadded.'  Baldwin  v.  P^t,  22  Tex.  718, 
75  Am.  Dec.  806;  Burrill,  Assignm.  3d  ed. 
§g  6-8.  The  instrument  under  which  the 
plaintiffs  claimed  was  of  this  character.  Ed- 
mison  and  Whatley  continued  to  be  the  own- 
ers of  the  property,  subject  to  the  trust." 
The  court  also  lays  stress  upon  the  fact  that 
the  conveyance  was  to  the  preferred  creditors, 
as  an  indication  that  the  instrument  was  a 
mortgage  and  not  an  assignment;  but,  although 
the  opinion  adverts  to  and  sets  out  the  defeas- 


Kentucky, 

To  Kentucky  mortffafres  and  coDveyances  pre- 
ferrioff  a  creditor,  which  are  made  with  a  design  to 
prefer  and  ia  oontemplation  of  insolyenoy,  inure 
to  the  benefit  of  all  the  creditors  generally.  Some 
few  cases  hold  that  where  it  was  not  intended  to 
operate  as  a  preferenoe,  and  not  made  in  contem- 
plation of  Insolvency,  it  will  not  be  an  aisignmenc 

The  cases  holding  that  a  preference  made  in  con- 
templation of  insolvency  is  an  assignment  are: 
I>rake  v.  Ellman.  80  Ky.  484;  Ringgold  v.  Smith.  9 
Ky.  Lb  Bep.  411;  First  Nat.  Rank  v.  Walker,  9  Ky. 
li.  Bep.  999;  Trigg  v.  Ball,  18  Ky.  L.  Rep.  918:  Mo- 
Cann  v.  Hill,  85  Ky.  974;  Hoffman  v.  Brungs,  88  Ky. 
400:  Whitaker  v.  Gamett,  8  Bush,  4D8:  Ouerbacker 
▼.  H.  B.  Claflln  Co.  96  Ky.  286;  MoCatcheon  v.  Oald- 
well.  90  Ky.  Stt;  Darnell  v.  Lewis,  94  Ky.  405;  James 
▼.  Zigler.  9  Ky.  L.  Rep.  869;  Applegate  ▼.  Murrill,  4 
Met.  (Ky.)  2S;  Grimes  v.  Grimes,  86  Ky.5tl:  MoJohn- 
•ton  V.  Armstrong,  14  Ky.  L.  Bep.  6EB1:  Southworth 
▼.  Oaaey,  78  Ky.  395;  Beeuden  v.  Anderson,  18  Ky. 
K  Bep.  800:  Bailey  v.  Penlck,  12  Ky.  L.  Bep.  656; 
Baker  v.  Kinnaird,  94  Ky.  6. 

Kentucky  Gen.  Stat.  chap.  44,  art.  2, 11,  oommonly 
known  as  the  act  of  1856,  provides  that  every  sale, 
mortgage,  or  assignment  by  debtors  in  contempla- 
tion of  insolvency  and  with  a  design  to  prefer  one 
<kr  more  creditors  to  the  exclusion  in  whole  or  in 
part  of  others  shall  operate  as  an  assignment  or 
transfer  of  all  the  debtor^s  property,  and  inure  to 
the  benefit  of  all  his  oteditors. 

Under  this  statute  it  has  generally  been  held  that 
M  preference  by  a  mortgage  made  by  a  debtor  in 
eootemplatlon  of  insolvency  inures  to  the  benefit 
of  all  the  other  oredtton  if  such  mortgage  is  at- 
tacked in  time,  and  in  order  to  have  such  mortgage 
treated  as  an  assignment  it  is  not  necessary  tiiat  the 
mortgagee  should  have  notice  of  the  mortgagor's 
insolvency  and  intention  to  prefer.  Drake  v.  Ell- 
man. 80  Ky.  484;  Ringgold  v.  Smith,  9  i^.  L.  Bep. 
441;  First  Nat.  Bank  v.  Walker,  9  Ky.  L.  Bep.  999; 
Trigg  V.  Ball,  18  Ky.  L.  Bep.  918;  MoOann  v.  Hill,  86 
K7.674. 

And  where  the  mortgage  was  so  large  as  to  ex- 
liaust  all  the  debtor's  property,  although  the  cred- 
itor regarded  the  debtor  as  nolvent  and  the  debtor 
expected  *'to  pull  through.**  Hoffman  v.  Bruugs, 
«8Ky.400. 

Bat  in  such  a  case  a  mortgagee  was  allowed  a 
preferenoe  on  all  simultaneously  created  liabilities. 
Whitaker  v.  Gamett^  8  Bush,  409. 

An  assignment  of  notes  and  accounts  to  secure 
m.  creditor,  and  a  mortgage  to  secure  others  cover- 
ing ail  the  debtor's  property,  with  a  view  to  give  a 
preferenoe  and  in  oontemplation  of  Insolvency, 
wa9  an  assignment  for  creditors.  Baker  v.  Kln- 
mdrd,  94  Ky.  5;  Ouerbacker  v.  H.  B.  Glaflin  Co.  96 
Ky.SK. 

And  the  rule  treating  a  mortgage  preference  as 
an  assignment  for  creditors  has  been  held  to  apply 
where  the  mortgage  was  made  in  pursuance  of  an 
agreement  to  secure  such  mortgage,  but  the  de- 
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mand  for  the  mortgage  was  not  made  until  the 
debtor  had  become  Insolvent.  MoCutcheon  v. 
OaldweU,  90  Ky.  249.  11  Ky.  L.  Bep.  287;  Darnell  v. 
Lewis,  94  Ky.  466. 

And  the  same  rule  has  been  applied  to  a  transfer 
of  a  claim.   James  v.  Zigler,  9  Ky.  L.  Rep.  869. 

A  power  of  attorney  to  a  oredUor,authoriz1ng  him 
to  sell  the  property  and  pay  such  debts  as  be  chose, 
was  an  assignment  for  creditors  where  the  grantor 
was  a  creditor  and  was  surety  for  other  debts,  and 
the  total  amount  of  all  debts  was  more  than  twice 
the  value  of  the  property,  although  both  the  grant- 
or and  the  grantee  denied  that  at  the  time  of  the 
sales  either  of  them  knew  or  believed  that  the 
grantor  was  insolvent,  and  said  they  «belleve<l  he 
would  be  able  to  pay  all  his  debts  and  that  the  sales 
were  not  made  to  prefer  a  creditor  nor  in  contem-* 
plation  of  insolvency.  Applegate  ▼.  Merrill,  4  Met. 
(Ky.)22. 

Under  Ky.  act  of  1856  a  pledge  of  additional 
security  to  a  bank  having  already  a  security  by  col- 
laterals was  held  to  be  a  general  assignment  for 
creditors.  Bank  of  Louisville  v.  Lookridge,  92  Ky. 
472. 

So,  a  sale  of  chattels  or  aoonveyance  made  by  an 
insolvent  or  In  contemplation  of  insolvency,  pre- 
ferring a  creditor,  operated  as  a  transfer  of  all  the 
debtor's  goods  for  the  benefit  of  creditors  gener- 
ally. Grimes  v.  Grimes.  86  Ky.  511;  McJohnston  v. 
Armstrong,  14  Ky.  L.  Rep.  621. 

A  sale  of  goods  by  an  insolvent  in  contemplation 
of  insolvency  operated  as  a  transfer  of  the  debtor's 
goods  for  the  benefit  of  creditors  where  the  cred- 
itors paid  for  the  goods  with  a  note  of  the  debtor, 
but  as  the  creditors  did  not  seek  a  preferenoe  or 
know  that  the  debtor  was  contemplating  insol- 
vency he  was  held  to  be  a  bona  fide  purchaser  of  the 
goods  to  the  extent  of  his  actual  payment  over  and 
above  the  note.   Southworth  v.  Casey,  78  Ky.  395. 

So,  a  conveyance  by  an  insolvent  operated  as  an 
assignment  for  creditors,  where  it  was  made  in  con- 
sideration of  the  grantee's  agreement  to  pay  judg- 
ments in  court  against  the  grantor.  Besuden  v. 
Anderson.  18  Ky.  L.  Rep.  870. 

A  transfer  by  an  insolvent  preferring  a  cred^ 
itor  operated  as  an  assignment  for  creditors  gen- 
erally, although  the  preferred  creditor  made  no 
resistance  to  have  the  act  declared  a  preference 
under  the  statute.  Bailey  v.  Penick,  12  Ky .  L.  Rep. 
566. 

But  in  Thompson  v.  Heffoer,  11  Bush,  863,  it  was 
held  that  If  the  debtor  did  not  know  he  was  insol- 
vent, and  the  circumstances  were  such  as  not  to 
have  rendered  it  reasonably  certain  that  he  would 
be  called  upon  to  pay  certain  debts  which  would 
render  him  insolvent,  and  he  did  not  contemplate 
becoming  insolvent,  a  mortgage  made  by  him 
would  not  be  held  to  be  within  the  statute. 

And  a  sale  to  a  creditor  was  not  within  the  Ken- 
tucky insolvency  act,  where  the  creditor  bought  a 
horse  at  public  sale  and  paid  for  it  by  surrendering 
a  note  held  by  a  firm  of  whleh  he  was  a  member* 
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anoe  clause,  it  does  not  seem  to  attach  mach 
importance  to  the  same  as  indicative  of  a 
mortga|i:e. 

In  AUianee  MUl,  Oo,  y.  Baton,  86  Tex.  401, 
24  L.  U.  A.  869,  the  original  instrument  is  not 
copied  in  full  into  the  transcript;  but,  in  the 
finding  of  facts  by  the  court  below,  its  sub- 
stance is  stated,  from  which  it  appears  that 
Eaton,  Guinan,  &  Co.,  merchants,  on  the  da^ 
of  their  failure  in  business,  * 'conveyed  their 
property  by  deed  of  trust  to  John  F.  Marshall 
for  the  purpose  of  securing  the  payment  of 
certain  of  their  debts.  Said  deed  of  trust  pro- 
vided and  directed  that  said  John  F.  Marshall 
should  take  immediate  possession  of  the  prop- 


er^ and  effects  thereby  conveyed,  which  he 
did,  and  sell  a  sufficiency  thereof,  in  the  usual 
course  of  trade,  for  cash,  to  pay  off  all  the 
debts  therein  mentioned,  after  reserving  to 
said  trustee  2i  per  cent  commission  on  the 
amount  realized  by  such  sales,  and  also  a  suf- 
ficiency to  pay  an  expenses  of  sales  and  exe- 
cuting said  trust  and  the  rent  of  the  store- 
house, and,  after  having  sold  such  sufficiency^ 
to  return  to  said  Eaton,  Guinan,  &  Co.  the  re- 
mainder of  said  property  and  effects,  when  said 
conveyance  or  instrument  was  to  be  of  no  fur- 
ther effect"  After  the  trustees  had  taken 
possession,  and  before  any  creditor  mentioned 
therein  had  assented  to  or  accepted  the  terms 


and  the  InBolveat  debtor  did  not  intend  or  expect 
the  purchase  to  be  made  that  way.  Garvey  v. 
Megular,  8  Ky.  L.  Kep.  8fi7. 

A  mortgage  was  not  an  assignment  for  oreditore 
where  a  merchant  owed  one  creditor  $2,000,  who 
assumed  the  payment  of  $3,100  due  to  another  and 
obtained  a  mortgage  for  $5,100.  It  was  not  shown 
that  the  preferred  creditor  knew  the  debtor  was 
Insolvent,  or  that  the  mortgage  was  executed  with 
a  design  to  prefer  under  Ky.  Oen.  Stat.  chap.  44, 
art.  2, 1 1,  providing  that  mortgages  **in  contempla- 
tion of  insolvency  and  with  a  design  to  prefer  one 
or  more  creditors  to  the  exclusion  in  whole  or  in 
part  of  others**  shall  be  deemed  an  assignment  for 
creditors.  Levis  v.  Zinn,  08  Ky.  628. 
•  And  under  this  aot  a  conveyance  preferring  a 
creditor  was  sustained  where  it  was  made  in  pur- 
suance of  an  assignment  of  a  title  bond  previous  to 
the  contraction  of  other  debts.  Mundy  v.  Mason, 
4  Bu8h,3a0. 

In  Brooks  v.  Staton,  TO  Ky.  174,  a  delivery  of  to- 
bacco to  A,  who  had  made  advancements,  was  not 
within  the  insolvency  act  of  185(1,  where  the  con- 
tract  was  that  A  was  to  advance  to  B  to  buy  tobacco 
and  ship  to  A  to  sell  on  commission,  and  indemnify 
A.  and  the  tobacco  delivered  had  been  purchased 
with  A*8  money  or  for  A,  and  B  was  insolvent  when 
the  delivery  was  made. 

In  O'Bryan  Bros.  v.  Cultron,  11  Ky.  L.  Rep.  9SJ. 
it  was  held  that  there  is  no  statute  in  this  state  pro- 
hibiting a  falling  debtor  from  selling  his  property 
to  a  person  not  a  creditor,  although  the  debtor  may 
intend  to  and  with  the  proceeds  of  the  sale  does 
prefer  some  creditors  to  the  exclusion  of  others. 
Maine, 

Under  act  of  Congress  17W,  chap.  12S,  I  66,  pro- 
viding that  in  all  cases  of  insolvency  the  debt  of 
the  United  States  on  any  such  bond  (for  duties) 
shall  be  first  satisfied,  and  the  eases  of  Insolvency 
shall  extend  as  well  to  cases  in  which  the  debtor 
not  having  suflloient  property  to  pay  all  his  debts 
shall  have  made  a  voluntary  assignment  for  the 
benetlt  of  creditors  or  in  which  the  estate  has  been 
attached,  a  conveyance  by  an  Insolvent  of  all  his 
property  to  one  or  more  creditors  in  discharge  of 
their  debts,  and  not  for  the  benefit  of  creditors  at 
large,  was  not  a  voluntary  assignment  for  cred- 
itors.   United  States  v.  McLellan,  8  Sumn.  845. 

Maryland, 

A  sale  of  a  part  of  a  stock  of  goods  by  an  insol- 
vent firm  preferring  a  creditor  and  the  sale  of  the 
remainder  to  another  creditor  for  cash,  were  acts 
of  insolvency  where  such  second  creditor  was  Im- 
mediately paid  an  old  debt  by  the  debtors,  and 
Code,  art.  47,  I  22,  provided  that  a  merchant  or 
trader  when  insolvent  or  In  contemplation  of  in- 
solvency executing  a  conveyance  giving  a  prefer- 
ence shall  be  deemed  to  have  committed  an  act  of 
insolvency,  and  §  14,  providing  that  such  preference 
shall  be  void.  WiUison  v.  First  Nat.  Bank,  80  Md. 
106. 
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Maaitaehuaettn, 

Under  Mass.  Stat.  1886,  chap.  288,  chattel  mort- 
gages did  not  create  a  trust  for  creditors  where  the 
property  was  conveyed  to  one  creditor  to  sell  and 
pay  his  debt,  and  on  the  same  day  to  other  cred- 
iton  subject  to  the  prior  sale,  where  there  was  no 
reservation  of  any  portion  of  the  mortgaged  prop- 
erty to  the  use  of  any  other  Individual  than  the 
mortgagee  and  mortgagor.  The  act  of  1886  did  not 
impair  the  right  to  secure  a  particular  creditor  to 
the  prejudice  of  other  creditors  unless  when  at- 
tempted to  be  done  in  connection  with  an  assign- 
ment by  an  insolvent  for  the  use  of  his  creditors. 
Henshaw  v.  Sumner,  28  Pick.  4401 

Michigan, 

In  Michigan  a  preference  is  not  an  assignment, 
unless  the  conveyance  places  the  absolute  title  in 
the  trustee  for  the  benefit  of  creditors,  and  puts 
the  property  and  the  surplus  t>eyond  the  reach  of 
creditors.  Brown  v.  Grand  Bapids  Parlor  Furni- 
ture Co.  16  U.  S.  App.221,  58  Fed.  Bep.  286. 22 L.  R.  A. 
817:  Warner  v.  Littlefleld,  80  Mich.  830;  Rollins  v. 
Van  Baalen,  66  Mich.  610;  Sheldon  v.  Mann,  86  Mich. 
206:  Neumann  v.  Calumet  A  H.  Min.  Co.  57  Mich.  07; 
Fitzgerald  v.  McCandlish,  80  Mich.  400;  Parsell  v. 
Thayer,  80  Mich.  467:  Weber  v.  Childs,  80  Mich.  408; 
Bagg  V.Jerome,  7  Mich.  146;  Bresson  v.  Miisselman« 
86  Mich.  186. 

2  How.  Ann.  Stat,  1 8730,  provides  that  all  assign- 
ments commonly  called  common,  law  assignments 
for  the  benefit  of  creditors  shall  be  void  unlees  the 
same  shall  be  without  preference  as  t>etween  such 
creditors,  and  shall  be  of  all  the  property  of  the  as- 
signor. 

Under  this  section  preferences  were  not  assign- 
ments where  mortgages  by  a  corporation  conveyed 
all  the  property  of  the  mortgagor  with  power  of 
sale  and  to  distribute  the  proceeds,  although  one 
mortgage  had  defaulted  when  another  was  given. 
Brown  v.  Grand  Rapids  Parlor  Furniture  Co.  16  U. 
S.  App.  221,  58  Fed.  Rep.  286, 22  L.  R.  A.  817. 

And  where  a  deed  of  trust  was  given  of  all  the 
debtor^s  property  securing  certain  creditors,  the 
mortgagor  and  subsequent  lienhoiders  had  a  right 
of  redemption,  and  this  prevented  it  from  being  a 
common-law  assignment.  Warner  v.  Littlefield, 
88  Mich.  8». 

And  where  a  mortgage  was  followed  by  a  con- 
fession of  Judgment  in  favor  of  the  mortgagees, 
and  a  sale  under  execution  by  the  sheriff  to  one  of 
the  mortgagees  subject  to  certain  sums  due  on  the 
mortgage,  these  dealings  could  not  be  construed 
to  be  an  assignment  for  creditors  under  How.  Ann. 
Stat.  Mich.  1 8780.  It  would  be  impossible  to  work 
out  proceedings  under  the  statute  of  1870  from  these 
transactions.  The  statute  should  only  be  apphed  to 
what  purport  to  be  common-law  assignments.  If 
proceedings  not  in  that  form  were  fraudulent  as  to 
creditors  they  must  be  reached  in  some  other  way. 
The  law  does  not  avoid  securities  which  are  not  gen* 
eral  transfers.  Rollins  v.  VaniBaalen,  66  Mich.  6ia 
igitized  by  V 
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of  the  trust  deed,  the  milliug  company,  cred- 
itors of  Eaton,  Gulnan,  &  Co.,  sued  the  latter, 
and  in  such  suit  caused  an  attachment  to  be 
sued  out  and  levied  upon  the  property  de- 
scribed in  the  trust  deed,  claiming  that  the 
«ame  had  not  become  effective  by  reason  of 
the  fact  that  no  creditor  had  assented  to  or 
accepted  same.  If  the  instrument  was  an 
assignment,  the  grantors  being  insolvent,  ac- 
•ceplance  of  creditors,  by  force  of  our  statute, 
was  not  necessary,  and  therefore  the  instru- 
in<*nt  took  effect  upon  its  delivery,  and  plain- 
tiffs would  not  have  been  entitled  to  a  fore- 
•closurc  of  the  attachment  lien.  This  proposi- 
tion was  conceded,  and  is  clearly  stated  in  the 


opinion  rendered  by  Chief  Justice  Stayton. 
If,  however,  the  instrument  was  a  mortgage, 
or  trust  deed  in  the  nature  of  a  mortgage,  it 
did  not,  under  the  opinion,  become  effective 
before  the  levy  of  attachment,  because  no 
creditor  had  then  accepted  or  assented  thereto, 
and  therefore  plaintiffs  were  enUtled  to  their 
foreclosure.  Thus,  the  question  as  to  whether 
the  instrument  belonged  to  the  one  class  or  the 
other  was  necessarily  involveci.  The  learned 
chief  justice,  in  holding  the  instrument  to  be  a 
mortgage,  though  mentioning,  in  the  beginning 
of  the  opinion,  that  the  instrument  provided 
that,  after  paying  the  debts  specified,  and  re- 
turning the  residue  of   the  property  to  the 


And  where  the  debtor  disposed  of  nearly  all  his 
propery  by  mortiracre  to  separate  parties,  and 
neither  mortffage  purported  to  coo%'ey  all  the 
property,  and  all  of  tnem  did  not  dispose  of  all  his 
property.    Sheldon  v.  Maon,  85  Biiok.  265. 

So,  a  chattel  mortgage  was  vaUd  where  there 
was  no  assignment  for  creditors,  and  I  8789  did  not 
apply  where  no  assignment  for  creditors  was  made. 
Neumann  v.  Oalumet  ft  H.  Min.  Co.  67  Mich. 
-•7. 

And  a  chattel  mortgage  was  not  an  assignment 
tor  orediton  where  it  was  apparent  that  the  Inten- 
tion of  the  creditor  was  to  give  security  by  way  of 
mortgage,  and  that  he  did  not  intend  to  make  an 
absolute  conveyance  of  such  property,  and  the  in- 
strument did  not  contain  any  trust  for  sale  and  dis- 
tribution other  than  was  usually  and  ordinarily  a 
-chattel  mortgage.  Fitzgerald  v.  McCandllsh,  89 
Mich.  40a 

And  where  It  authorized  the  grantee  to  take  pos- 
aession  of  and  run  a  mill,  and  dispose  of  the  lumber 
and  other  property,  leaving  the  balance  to  belong 
to  the  grantor,  and  was  given  to  secure  a  debt. 
Parsell  v.  Thayer.  89  Mich.  467. 

And  where  it  included  all  the  debtor^s  property, 
and  preferred  twenty- six  of  the  creditors,  and  there 
was  no  fraud.    Weber  v.  Childs,  90  Mich.  498. 

lo  Bagg  V.  Jerome,  7  Mich.  145,  the  trial  court  in- 
structed the  jury  that  a  chattel  mortgage  was  not 
an  assignment  on  its  face,  and  that  the  evidence  if 
believed  did  not  show  it  to  be  such  in  law,  and  the 
^nly  question  for  the  Jury  was  the  good  faith  of 
^ho  transaction.  The  judgment  sustaining  the 
mortgage  was  affirmed  without  discussing  the 
-question. 

A  bill  of  sale  of  all  the  debtor^s  property  was  not 
an  assignment  for  creditors  where  it  was  absolute 
and  in  payment  of  a  bona  fide  indebtedness.  Bres- 
rson  V.  Mussel  man,  86  Mich.  186. 

But  a  deed  of  trust  of  all  the  Insolvent's  property 
was  an  assignment  for  creditors,  where  it  was  to 
secure  two  creditors  who  agreed  to  pay  five  other 
•creditors  who  were  not  parties  to  the  assignment, 
and  did  not  operate  as  a  payment  to  the  five  cred- 
itors because  they  did  not  agree  to  It.  If  a  creditor 
takes  all  the  debtor's  property  and  agrees  to  pay 
certain  creditors  to  the  exclusion  of  others,  he 
takes  it  burdened  with  a  trust,  and  l)ecomes  an  as- 
aignve  for  creditors.  Hill  v.  Mallory  (Mich.)  4  Det. 
L.N.10. 

Under  How.Ann.  Stat.  (Mich.)  1 6l84,provlding  that 
.all  transfers  made  in  trust  for  the  use  of  the  grantor 
•are  void  as  airalnst  creditors,  a  deed  of  trust  pre- 
f erring  a  creditor  which  was  a  trust  for  the  benefit 
of  the  grantor  was  held  to  be  an  assignment  for  the 
benefit  of  all  creditors,  where  the  instrument  began 
as  a  mortgage  and  concluded  as  a  general  assign- 
ment. It  was  also  void  under  the  statute  of  a8£>ign. 
meets  forbidding  preferences.  Kendall  v.  Bishop, 
76  Mich.  634. 

In  Warner  v.  Littlefleld,  89  Mich.  329,  it  was  said 
that  it  was  supposed  that  Kendall  v.  Bishop,  76 
.87  L.  R.  A. 


Mich.  684,  supported  the  idea  that  a  chattel  mort- 
gage  was  an  assignment  if  it  put  all  the  property  in 
the  hands  of  the  trustee  for  distribution,  but  that 
case  laid  down  no  such  doctrine;  the  court  was 
speaking  of  an  instrument  which  transferred  the 
legal  title  absolutely  to  a  trustee  for  sale  and  dis- 
tribution. It  was  not  to  be  supposed  that  case  was 
Intended  to  overrule  Adams  v.  Niemann.  46  Mich. 
135.  The  court  did  not  say  that  a  chattel  mortgage 
of  all  one*s  assets  to  a  mortgagee  for  the  benefit  of 
certain  creditors  came  within  the  definition  of  a 
general  assignment;  it  said  to  the  contrary  more 
than  once. 

Adams  v.  Niemann,  46  Mich.  18S,  was  a  case  where 
a  mortgage  was  held  valid  although  made  to  two 
creditors  jointly. 

In  Atkinson  v.  Weidoer,  79  Mich.  575,  where  a 
mortgage  was  given  upon  two  stores  to  a  trustee 
for  ten  creditors,  and  afterwards  another  chattel 
mortgage  was  given  covering  the  same  stock  and 
also  another  store,  it  was  said  that  these  mortgages 
were  evidently  an  assignment  of  all  the  debtor^s 
property  with  the  intent  and  object  of  preferring 
certain  creditors  at  the  expense  of  others,  and 
therefore  void. 

In  Warner  v.  Littlefield,  89  Mich.  829.  it  was  said: 
**There  ought  to  be,  and  is,  some  underlying  prin- 
ciple from  which  to  determine  whether  an  instru- 
ment is  a  chattel  mortgage  or  a  common-law 
assignment.  If  tl^e  instrument  is  a  conveyance 
upon  condition,  given  as  a  security  for  a  pre-exist- 
ing debt,  and  contains  no  trust  in  the  body  of  the 
instrument  whereby  the  property  is  withdrawn 
from  the  right  of  the  mortgagor  or  others  to  re- 
deem, who  ordinarily  have  such  right  in  cases  of 
chattel  mortgages,  or  whereby  the  title  of  the 
property  is  placed  beyond  the  reach  of  execution 
as  to  any  surplus,  then  the  instrument  is  not  an 
assignment,  but  a  chattel  mortirage.  But  if  it  con- 
veys the  absolute  title  to  a  trustee  for  the  beneflt  of 
creditors,  and  thus  places  the  property  and  surplus 
beyond  the  reach  of  creditors,  it  is  a  common-law 
assignment.** 

In  Brown  v.  Orand  Rapids  Parlor  Furniture  Oo 
16  U.  S.  App.  221, 58  Fed.  Rep.  286,  22  L.  R.  A.  817.  the 
court  says  that  In  Warner  v.  Littlefield,  89  Mich.  529, 
the  court  *'was  probably  referring  to  a  case  where 
there  is  some  secret  agreement  between  the  debtor 
and  the  mortgage  creditors,  dispensing  with  the 
obligation  of  the  defeasance  clause,  so  that  the 
mortgage,  on  its  face,  does  not  express  the  real 
agreement  between  the  parties"  when  it  sajrs  that 
whetber  an  instrument  is  a  chattel  mortgage  or  an 
assignment  for  creditors  must  be  determined  as  a 
question  of  law  upon  the  contents  of  such  instru- 
ment, and  unless  it  purports  to  convey  all  the 
debtor^s  property  to  secure  some  creditors  in  pref- 
erence to  others  by  an  absolute  title,  the  court  is 
not  at  liberty  to  call  It  a  common-law  assignment, 
and  if  facts  appear  outside  the  Instrument  tending 
to  prove  it  was  an  assignment,  then  it  is  a  question 
of  fact  for  the  jury  and  not  for  tharcdurc^  r^^^ 
igitized  by  VjUDQ IC 
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grantors,  "the  trust  deed  was  to  be  no  longer 
operative."  does  not  seem  to  attach  any  Im- 
portance to  the  defeasance  clause,  the  expres- 
sion of  which  he  probably  regarded  as  entirely 
formal,  but  says  that  the  only  difference  be^ 
tween  the  case  of  Wallia  v.  Taylor,  67  Tex.  481, 
and^tbe  one  under  discussion,  Is  *'that  in  this 
the  instrument  confers  powers  on  a  third  person 
to  sell  the  mortgaged  property  and  apply  the 
proceeds  as  therein  directed,  while  in  the 
former  case  the  power  was  to  be  exercised  by 
the  creditors  named.  Both  instruments  would 
have  created  mortgages  if  consummated." 
The  instrument  In  wiUlis  v.  Taylor  is  set  out 


in  full  in  the  report  of  that  case,  and  is  ic  the 
following  wordii: 

Enow  all  men  by  these  presento  that  for 
and  in  consideration  of  value  received,  I^ 
W.  H.  Tavlor,  bargain,  sell,  and  convey  the 
merchandise  in  my  two  houses,  situated  in 
Anderson,  Grimes  county, Texas,  to  the  under- 
signed parties  to  satisfy  a  part  or  all  of  ceruia 
claims  held  by  them  against  me  for  the  follow- 
ing amounts. 

[Here  follows  list  of  creditors  and  amount  of 
their  respective  claims.] 

(Signed)      W.  fi.  Taylor. 


Under  Mlas.  Code,  chap.  8,  a  deed  of  trust  and  a  ooo- 
veyance  did  not  oonstltute  an  aariflrnment  for  cred- 
itors where  an  Insolvent  made  a  trust  deed  of  books 
of  aooountB  and  notes  to  seoure  certain  creditors 
and  the  next  day  made  an  absolute  deed  of  a  stock 
of  Roods  and  real  estate  to  secure  another  creditor 
oomprislncr  about  all  the  property  of  the  debtor. 
Mayer  v.  MoBea  (Miss.)  16  8a  87S. 
MiaourU 

Id  Missouri  a  deed  of  trust  or  bill  of  sale  prefer- 
ring a  creditor  is  not  a  sreneral  assiflrnment,  unless 
it  creates  a  trust  for  some  other  creditor  than  the 
preferred  creditora.  The  Federal  courts  In  Mls- 
eouri  held  the  converse  of  this,  but  they  were  not 
followed  by  the  state  courts,  and  were  subsequently 
overruled  by  the  United  States  Supreme  Court. 
The  Missouri  oases  holding  that  a  preference  is  not 
an  afisifrnment  are  Re.  Zwanfr,  89  Mo.  App.  856;  Jeff- 
rey V.  Mathews.  VSO  Mo.  817;  Crow  v.  Beardsley,  68 
Mo.  485;  Hargadlne  v.  Henderson.  97  Mo.  875;  Smith 
ft  K.  Implement  Oo.  v.  Thurman.  29  Mo.  App.  180; 
Keiler  v.  Tutt,  81  Mo.  801;  Becker  v.  Bardln,  107  Mo. 
lU. 

Missouri  Bev.  Stat.  I  854,  Bav.  Stat.  1889,  p.  188, 
1 42i.  Mo.  Laws  1885,  provide  that  every  voluntary 
asslffument  by  a  debtor  in  trust  for  his  creditors 
shall  be  for  the  benefit  of  all  creditors  in  propor- 
tion to  their  claims,  and  any  provision  In  any  as- 
sifniment  providing  for  a  preference  shall  be  void. 

8o,  under  Mo.  Rev.  Stat  1889, 1  424,  a  trust  deed 
was  not  an  assignment  for  oredltois  where  It  au- 
thorized tbe  trustee  to  take  immediate  possession 
and  sell  the  goods  at  public  sale  or  otherwise  for 
the  purpose  of  paying  the  debts  therein  described, 
although  the  usual  clause  of  defeasance  was  want- 
ing and  it  oonveyed  all  the  property.  Re  Zwang, 
88  Mo.  App.  866. 

And  under  this  statute  a  deed  of  trust  by  an  in- 
solvent  debtor  was  not  an  assignment  for  creditors. 
JaflTrey  v.  Mathews,  120  Mo.  817. 

Under  Wagner*s  Stat.  (Mo.)  160, 1 1,  providing  that 
every  voluntary  assiirnment  made  by  a  debtor  to 
any  person  in  trust  for  bis  creditors  shall  be  for  the 
benefit  of  all  the  creditors  of  the  assignor  in  pro- 
portion to  their  respective  claims,  a  deed  of  trust 
preferring  certain  creditors  was  not  an  assignment. 
The  word  ''assignment**  does  not  comprehend  deeds 
of  trust.  A  deed  of  assignment  Is  a  conveyance  to 
a  trustee  for  the  purpose  of  raising  funds  to  pay  a 
debt,  while  a  deed  of  trust  in  the  nature  of  a 
mortgage  is  a  conveyance  In  trust  for  the  purpose 
of  securing  a  debt  subject  to  condition  of  defeas- 
ance.   Crow  V.  Beardsley,  68  Mo.  485. 

Under  Mo.  Rev.  Stat.  I  85A,  a  deed  of  trust  to  in- 
demnify sureties  and  to  preserve  the  value  of  se- 
curities was  not  an  assignment  for  creditors  where 
tbe  debtor  had  in  equity  a  right  of  redemption,  al- 
thoutrh  no  such  clause  was  inserted  in  the  deed. 
Hargadine  v.  Henderson,  97  Mo.  875. 

An  instrument  was  held  to  be  a  deed  of  trust  and 
not  an  assignment,  where  it  did  not  embrace  all 
the  property  of  tbe  grantor.    Tbe  distinction  b^  | 
87  L.  R.  A. 


tween  a  deed  of  assignment  and  a  mortgage  is  that 
the  former  is  an  absolute  transfer  to  sell  and  pay  at 
all  events  by  which  the  grantor  finally  parts  with 
hia  property,  while  the  latter  is  a  mere  pledge  and 
the  estate  of  the  grantor  is  not  devested.  Smith  ih 
K.  Implement  Co.  v.  Thurman,  29  Mo.  App.  186. 

A  bill  of  sale  preferring  a  creditor  was  not  aa 
assignment  where  the  purohsser  was  required,  in 
the  event  the  value  of  the  property  conveyed  ex- 
ceeded the  indebtedness,  to  pay  tbe  balance  to  an- 
other creditor,  and  the  remainder,  if  any,  to  the 
debtor.  There  was  no  interest  reserved  to  the- 
granton  the  title  passed  absolutely  to  the  vendee. 
The  fact  that  the  buyer  partly  assumed  another 
debt  did  not  make  it  a  trust.  Keiler  v.  Tutt.  81 
Mo.  801. 

And  under  Mo.  Bav.  Stat.  1888,  S  424  (Laws  1865. 
p.  80),  a  bill  of  sale  preferring  a  creditor  was  not  an 
assignment  for  creditors  where  such  bill  of  sale 
provided  that  if  the  value  of  the  property  exceeded 
the  debt  the  surplus  should  be  paid  to  other  cred- 
itors.  Becker  v.  Bardln,  107  Mo.  111. 

In  Sexton  v.  Anderson,  96  Mo.  882,  where  an  at- 
tachment was  levied  because  an  Insolvent  luufr 
made  a  bill  of  sale  to  a  creditor,  and  it  was  shown 
on  the  trial  that  the  creditor  had  agreed  to  pagr 
cenain  other  debts,  and  it  was  contended  that  the- 
whole  transaction  was  an  assignment  for  creditors^ 
it  was  held  that  if  this  were  so,  yet  tbe  attachment 
should  not  be  sustained. 

But,  under  Mo.  Laws  1885,  an  instrument  pnr^ 
porting  to  be  a  chattel  mortgairaJbat  ooadudiBg 
that  after  the  debt  is  paid  out  of  the  proceeds  he- 
^'shall  pay  over  any  surplus  to  creditors  of  said  0» 
pro  rata,  or  their  legal  representatives,**  was  an  as- 
signment for  creditors,  as  the  instrument  cannot 
be  .both  a  chattel  mortgage  and  an  assignments 
Basoom  v.  Balnwater,  80  Mo.  App.  483. 

And  an  instrument  transferring  a  judgment  br 
an  insolvent  in  trust  to  secure  a  creditor  and  next 
to  pay  pro  rata  eight  other  creditors,  was  held  to  be*, 
after  the  satisfaction  of  the  claim  of  tbe  grantee,  a. 
voluntary  assignment  under  the  statute  regulatings 
assignments.  It  was  not  a  bill  of  sale  t)ecause  a. 
trust  was  expressly  created  in  favor  of  the  credi- 
tors as  to  the  remainder,  and  there  was  no  interest 
in  the  Judgment  reserved  the  debtor.  Boaenthal 
V.  Frank,  87  Mo.  App.  272. 

And  a  conveyance  by  a  corporation  absolutely  to- 
a  trustee  to  sell  for  the  payment  of  preferred  debts' 
was  a  partial  assignment  for  creditors,  and  not  a. 
mortgage  security.  State,  Holliday,  v.  Benoist,  87 
Mo.  600. 

The  Federal  courts  in  Missouri  held  that  a  dee<t 
of  trust  or  transfer  of  all  the  debtor*s  property 
preferring  a  creditor  amounted  to  a  general  as- 
signment, but  these  cases  have  been  overruled  by 
Union  Nat.  Bank  v.  Bank  of  Kansas  City,  186  U.  S. 
223, 84  L.  ed.  84L 

Under  Mo.  Bev.  Stat.  1 854.  a  transfer  of  chattels* 
preferring  a  creditor  was  an  afeignment  where  the- 
debtor  was  insolvent.  Clapp.  v.  Dittman,  fl  Fed., 
Rep.U.  ^ 
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KotwIthfitAnding  the  fact  that  neither  Jos- 
tioe  Robertson  nor  Chief  Stayton,  in  the  opia- 
lonfl  above  referred  to,  aeems  to  attach  any 
Importance  to  the  formal  defeasance  clause, 
and  certainly  did  not  regard  it  as  the  decisiFC 
test  as  to  whether  the  instrument  belonged  to 
one  class  or  the  other,  and  notwithstanding  the 
fact  that  each  of  such  Instruments  fixed  pref- 
erence liens  on  the  property  therein  described, 
and  provided  for  the  immediate  sale  thereof 
to  pay  the  specific  debts  therein  mentioned,  as 
is  done  in  the  case  before  us,  nevertheless,  it 
is  urged  that,  by  reason  of  the  existence  of 
such  clauses,  such  cases  are  not  authority  in 


support  of  the  latter.  While  we  do  not  agree 
with  this  contention,  we  will  proceed  to  con> 
sider  another  class  of  qases,  held  by  this  court 
to  be  mortgages,  or  deeds  of  trust  in  the  nature* 
of  mortfirages. 

In  StOes  V.  BOl,  62  Tex.  429,  the  instrument, 
omitting  unnecessary  verbiage,  was  as  follows r 

"Whereas,  we,  Rogers  &  Atkinson,  are  in- 
debted to  Hill,  Fontaine,  &  Co.  $850,  evi- 
denced by  our  note  this  day,  due  one  day 
after  date;  and  whereas,  we  are  desirous  of 
securing  the  payment  of  said  note:  Therefore, 
in  conufderatlon  of  the  premises,  we  by  these* 
presents  transfer,  convey,  sell,  and  deliver  Uy 


Bo.  a  deed  of  trust  of  all  an  insolvent  debtor**  I 
property  was  a  voluntary  assifirnment  for  creditors 
under  Rev.  Stat.  18«6.  185S.  9  SB,  provldlDR  that 
every  provlBlon  in  any  aaslgrnment  hereafter  made 
providtoflT  for  the  payment  of  one  debt  In  pref* 
erence  to  anotht^r  ebaJl  be  void.  Martin  v.  Haus- 
inan«  14  Fed.  Bep.  160. 

In  Dahlman  v.  Jacobs,  1ft  Fed.  Bep.  888^  where  it 
was  sought  to  have  a  mortira«re  declared  to  be  an 
assignment  under  the  Mlstouri  law.  It  was  held 
that  the  plalntift  was  a  creditor  at  large  and  with- 
out a  lien  or  a  trust  upon  the  property  in  question, 
and  it  did  not  appear  that  he  had  no  other  remedy 
at  law.  But  in  Dahlman  v.  Jacobs,  16  Fed.  Bep.  614, 
It  was  oiaimed  that  the  plaintiff  was  a  married 
woman,  and  that  the  bill  was  to  assert  a  trust,  and 
that,  following  the  prior  Federal  cases,  such  action 
cwiild  he  maintained. 

A  deed  of  trust  oonyeying  all  the  property  of 
the  debtor  to  prefer  a  creditor  was  an  assignment 
'for  creditors  under  the  assignmeot  law  of  Missouri, 
although  it  oootained  a  defeasance.  Kerbs  v. 
Bwing.  22  Fed.  Bep.  608. 

And  under  the  Miasouri  assignment  act,  provid- 
ing that  every  voluntary  assignment  for  creditors 
•hall  be  for  the  beoeflt  of  all  creditors  in  propor- 
tion to  their  respective  claims,  a  mortgage  con- 
veying the  whole  of  the  debtor*s  property  to  one 
or  more  creditors  was  void,  and  was  an  assignment 
for  creditors.   Keilog  v.  Blchardson,  19  Fed.  Bep.  70. 

So,  a  conveyance  was  held  to  be  an  assignment 
for  creditors  where  it  was  of  the  entire  property  of 
Che  insolvent,  and  the  Missouri  statute  provided 
that  every  voluntary  assignment  for  the  benefit  of 
creditors  shall  inure  to  the  benefit  of  all  the  credit- 
ors, although  techoically  there  may  be  no  assignee. 
Perry  v.  Ck>rby,  21  Fed.  Bep.  787. 

In  Weil  V.  Polack,  80  Fed.  Bep.  818.  speaking  of 
the  Federal  decisions  in  Missouri,  it  was  said:  *'The 
moat  that  can  be  said  is  that  the  decisions  in  que»> 
tlon  establish  the  rule  in  the  Federal  courts  that 
if  a  debtor,  on  the  eve  of  a  business  collapse. 
makes  a  conveyance  of  the  whole  or  of  the  bulk 
of  his  property  for  the  benefit  of  one  or  more 
creditors,  to  the  exclusion  of  others,  such  instru- 
.  ment  will  be  held  to  be  an  assignment,  no  matter 
what  the  debtor  or  his  creditor  may  see  fit  to  call 
it.**  Bot  the  court  held  Id  that  case  that  inasmuch 
as  the  Missouri  statute  authorized  a  confession  of 
judgment,  both  that  statute  and  the  assignment 
law  should  be  construed  together,  and  that  a  con- 
fession of  Judgment  not  followed  by  a  general  as- 
signment would  not  be  construed  to  be  for  the 
benefit  of  all  creditors. 

In  Union  Nat.  Bank  v.  Bank  of  Kansas  City,  186 
IT.  8. 223. 84  L.  ed.  841,  it  was  held  that  under  Mo. 
Bev.  Stat.  1879.  9  864,  Oen.  Stat.  1865,  chap.  112. 1 1, 
1  Wagner*s  Stat.  8d  ed.  156.  providing  that  every 
voluntary  asrtgnment  of  lands,  goods,  and  chat- 
tels made  by  a  debtor  to  any  person  in  trust  for  his 
creditors  shall  be  for  the  benefit  of  all  the  credit- 
ors of  the  assignor  in  proportion  to  their  respec- 
tive claims,  a  mortgage  preferring  acreditor,  made 
87L.  &  A. 


by  a  partnership,  was  not  an  assignment  for  crad^ 
itoia.  following  the  case  of  Crow  v.  fieardsley,  6» 
Mo.  486,  in  the  interpretation  of  the  state  statute, 
and  in  effect  overruling  Dahlman  v.  Jacobs,  16  Fed« 
Bep.  614:  Keilog  v.  Bichardson.  19  Fed.  Bep.  70;. 
dapp  V.  Dittman.  21  Fed.  Bep.  16:  Perry  v.  Corby» 
21  Fed.  Bep.  787;  Kerbs  v.  Bwing.  28  Fed.  Bep.  608t 
Freund  v.  Yaegerman,  26  Fed.  Bep.  812,  and  27  Fed. 
Bep.  248;  SUte,  Feldkamp,  v.  Morse,  27  Fed.  Bep,. 
261. 

MtmUma, 

Under  Mont  Oomp.  Laws,  1 2060,  providing  that 
in  all  assignments  of  property  to  a  trustee  or  as- 
signee to  debts  services  rendered  the  assignee- 
within  sixty  days  previous  to  such  assignment  are> 
preferred  claims,  an  instrument  did  not  constitute- 
a  chattel  mortgage  or  bill  of  sale  but  an  assign- 
ment for  creditors,  where  it  at  once  transferred  allr 
the  debtor^  property  with  instructions  to  sell  the 
same  at  private  or  public  sale  and  apply  the  pro- 
ceeds to  the  payment  of  the  debt  of  such  creditor 
made  to  be  due  at  once,  and  render  the  surplus  of 
the  proceeds  back  to  the  debtor.  There  was  a  de- 
feasance in  words  on  the  payment  of  the  notes,  but 
one  note  was  past  due  and  the  provisions  of  the  in- 
strument matured  another  notes  instantly  and  tha 
debtor  was  in  default,  and  there  was  no  opportuni- 
ty tor  defeasance  in  the  manner  suggested  in  the 
instrument.  Marshall  v.  Livingston  Nat.  Bank,  II 
Mont.  8S1. 

Nebrcuika, 

In  Nebraska  a  bill  of  sale  or  mortgage  of  all  tb 
debtor's  property  preferring  one  or  more  named 
creditors  is  not  an  assignment  for  creditors. 
Meyer  v.  Union  Bag  ft  P.  Co.  41  Neb.  67:  Elwood 
V.  May  Bros.  24  Neb.  873;  Goldsmith  v.  Erickson.  48 
Neb.  48:  Costello  v.  Chamberlain.  86  Neb.  46:  Orimea 
V.  Farrington  Bros.  19  Neb.  44;  Davis  v.  Scott,  29 
Neb.  154:  Davis  v.  Hilbourn,  41  Neb.  85:  Hamilton 
V.  Isaacs,  84  Neb.  709;  Jones  v.  Loree,  87  Neb.  816e. 
Kilpatrick-Koch  Dry  Gkx)ds  Co.  v.  Bremers,  44  Neb. 
868;  Landauer  v.  Mack.  88  Neb.  8;  Smith  v.  Phelan, 

40  Neb.  765:  Hershiser  v.  Higman,  81  Neb.  681. 

A  sale  of  a  stock  of  goods  was  not  fraudulent 
and  not  an  assignment  where  the  debt  was  bona 
fide  and  poesesslon  was  taken,  and  the  same  was- 
not  contrary  to  Neb.  Comp.  Stat.  chap.  6,  provid- 
ing that  no  voluntary  assignment  for  creditors, 
shall  be  valid,  unless  made  in  conformity  with  the 
terms  of  this  act..  This  statute  did  not  abrogate 
Comp.  Stat.  chap.  88,  {20.  providing  that  the  ques- 
tion of  fraudulent  intent  shall  be  a  question  or 
fact  and  not  of  law.    Meyer  v.  Union  Bag  ft  P.  Co. 

41  Neb.  67. 

In  Meyer  v.  Union  Bag  ft  P.  Co.  41  Neb.  67.  it  wa» 
said  that  Bonus  v.  Carter.  20  Neb.  666,  referring  to* 
the  assignment  law  was  overruled. 

Under  Neb.  Comp.  Stat.  1685,  chap.  6,  a  bill  of 
sale  of  a  stock  of  goods  was  not  an  assignment 
where  the  consideration  was  a  bona  fide  debt.  The 
question  of  Nebraska  assignment  lair  did  not  con- 
trol where  there  was  no  evidence  in  regard  to  the 
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Hill,  Fontaine,  A  Co.  our  entire  stock  of 
ffoods,  wares,  and  merchandise  [bere  follows 
description  of  property].  The  possession  of 
said  goods,  wares,  and^erchandise  is  hereby 
delivered  to  Hil),  Fontaine,  &  Co.  and  they 
are  hereby  authorized  to  sell  same  at  public 
or  private  sale,  in  such  quantities  as  they  may 
deem  best,  for  cash,  and  to  apply  the  proceeds 
•of  the  property  so  sold  (1)  to  the  expenses  of 
executing  the  trust,  and  next  to  the  payment 
of  said  note;  and  when  enough  of  said  goods, 
«tc.,  are  sold  to  pay  off  and  discharge  said 
expenses  and  note,  Hill,  Fontaine,  &  Co.  are 
to  deliver  the  remainder  of  said  goods  to  us  or 
to  our  order." 


The  insolvency  of  the  grantors  was  shown. 
This  court,  through  Justice  Stay  ton,  in  hold- 
ing the  instrument  to  be  a  mortgage,  psya: 
'*The  instrument  through  which  Hill,  Fon- 
taine, &  Co.  claim  to  have  acquired  riirhts 
does  not  bear,  on  its  face,  any  evidence  what- 
ever that  it  was  intended  to  operate  as  an  as- 
signment for  the  benefit  of  creditors  under  the 
act  of  March  24,  1879.  On  the  contrary,  it 
purports  to  be  just  what  it  is,  a  mortgage,  with 
power  to  sell,  given  to  secure  a  debt  which  Ita 
makers,  Rogers  &  Atkinson,  owed  to  the  ap- 
pellees; ana  it  carried  with  it  all  the  incidents 
of  such  a  mortgage,  whether  expressed  or 
not." 


■amouot  of  the  debtor*8  liabilities  for  assets  or  in- 
solvency.   El  wood  V.  May  Bros.  Zi  Neb.  873. 

And  a  transfer  of  a  stock  of  ffoods  was  sustained 
where  the  ffoods  were  taken  at  a  fair  price,  and  it 
was  an  entire  stock  of  goods,  books  or  accountsi 
4ind  fixtures,  and  the  preferred  creditor  had  no 
knowledge  of  other  creditors.  The  preference  of 
•a  creditor  by  a  transfer  of  all  the  debtor^s  goods  in 
payment  of  his  debt  was  not  controlled  by  the 
Nebraska  general  assignment  law.  (Overruling 
Bonus  V.  Carter,  20  Neb.  686;  Goldsmith  v.  Eriok- 
^n,  48  Neb.  48.) 

And  an  Instrument  in  the  form  of  a  mortgage  or 
bill  of  sale  was  not  an  assignment  for  creditors, 
where  it  did  not  create  a  trust  In  favor  of  some 
other  person  than  the  mortgagor.  Costello  v. 
Oiamberlaln,  86  Neb.  45. 

And  under  Nebraska  assignment  act,  9;!9,  provid- 
ing that  an  assignment  for  creditors  must  be  with- 
out preferences,  a  mortgage  was  not  un  assignment 
where  there  was  no  attempt  to  make  an  assign- 
ment, but  only  a  transfer  of  property  to  secure 
specific  debts.  Grimes  v.  Farrington  Bros.  19  Neb. 
44. 

A  chattel  mortgage  preferring  creditors  did  not 
constitute  an  assignment  for  creditors  where  the 
■same  was  made  In  good  faith  and  was  not  intended 
as  an  assignment  for  creditors,  although  made  to 
several  creditors  at  the  same  time.  Davis  v.  Scott, 
S  Neb.  154. 

And  where  it  secured  the  payment  of  the  debt 
due  the  grantee,  and  also  the  debt  of  a  third  party. 
Davis  V.  Hllboum,  41  Neb.  86. 

So,  where  six  separate  chattel  mortgages  to  six 
creditors  were  given  by  an  Insolvent,  and  It  was  in- 
tended that  each  of  the  mortgages  should  pro 
rate  with  the  other.  There  was  no  trust  created 
by  the  mortgages,  and  it  lucked  the  essential  ele- 
ments of  a  trust  in  favor  of  some  person  other 
than  the  mortgagee.  Hamilton  v.  Isaacs,  84  Neb. 
709. 

So.  where  there  were  several  chattel  mortgages 
covering  all  the  property  of  the  debtor,  as  the 
debtor  had  the  right  to  prefer  creditors.  In  this 
case  it  was  said  that  Bonus  v.  Garter,  20  Neb.  666,22 
Neb.  495,  was  overruled.  Jones  v.  Loree.  37  Neb.  816. 

And  where  five  chattel  mortgages  were  given, 
and  the  first  two  provided  that  each  was  to  pro  rate 
with  the  other,  and  the  three  other  mortgages  were 
made  subject  to  these  two,  and  provided  that  the 
three  junior  mortgages  should  pro  race  with  each 
other.  The  debtor  was  insolven  t  and  the  mort>raff  es 
covered  all  the  property,  but  the  assignment  law  of 
Nebraska  did  not  forbid  giving  security  by  way 
of  mortgage.  It  was  said  that  Bonus  v.  Carter  has 
been  overruled  by  later  oases.  Kilpat rick- Koch 
Dry  Goods  Co.  v.  Bremers,  44  Neb.  868. 

And  where  mortgages  made  by  a  firm  included 
all  the  property  and  secured  several  creditors.  So 
much  of  Bonus  v.  Carter,  20  Neb.  666,  22  Neb.  514, 
to  the  effect  that  the  assignment  law  repealed  Neb. 
Oomp.  Stat.  chap.  88,  9  20,  providing  that  the  ques-  I 
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tion  of  fraudulent  intent  shall  t>e  a  question  of 
fact,  and  not  of  law,  is  overruled.  It  was  said  that 
the  question  whether  an  assignment  for  creditors 
is  made  in  conformity  with  the  assignment  law  is  a 
question  for  the  court.  Landauer  v.  Mack.  89  Neb.  8. 

And  where  several  chattel  mortgages  were  made 
simultaneously  by  a  firm,  containing  all  the  prop- 
erty of  the  mortgagors  securing  certain  creditors, 
although  there  was  an  agreement  among  the  mort- 
gagees to  share  pro  rata.  It  was  said  that  the  case 
of  Bonus  V.  Garter,  20  Neb.  566, 22  Neb.  514,  contra^ 
has  been  overruled.  Smith  v.  Pnelan,  40  Neb. 
765. 

Under  Nebraska  assignment  la  w,  §  29.8upra,a  mort- 
gage made  by  an  insolvent  preferring  several  cred- 
itors did  not  constitute  an  assisrnmeut  for  creditors 
where  each  mortgage  was  made  in  usual  form 
and  made  to  each  creditor  direct  and  gave  priority 
in  the  order  in  which  they  were  drawn.  In  this, 
case  Bonus  v.  Carter,  80  Neb.  666, 22  Neb.  514.  was 
distinguished,  as  in  that  case  the  trustee  was  di- 
rected to  pro  rate  the  proceeds  among  preferred 
creditors,  and  in  that  case  there  was  a  trust  created 
by  the  mortgage.  Hershiser  v.  Higman,  81  Neti. 
681. 

But  in  Bonus  v.  Carter,  20  Neb.  666.  22  Neb.  514,  it 
was  held  under  the  Nebraska  act  concern mg  assign- 
ments that  a  mortgage  was  an  assignment  for  cred- 
itors where  a  trust  was  created  by  the  mortgage  of 
all  the  debtor^s  property  to  pay  certain  creditors 
pro  rata^  the  balance,  if  any,  to  be  returned  to  the 
grantor.  But  this  case  was  virtually  overruled  by 
Smith  V.  Pbelan,  40  Neb.  765:  Kilpat  rick-Koch  Dry 
Goods  Go.  V.  Bremers.  44  Neb.  863;  Jones  v.  Loree, 
87  Neb.  816;  Goldsmith  v.  Eriekson,  48  Neb.  48: 
Meyer  v.  Union  Bag  &  P.  Co.  41  Neb.  67. 

In  Goldsmith  v.  Eriekson,  48  Neb.  48,  it  was  said 
that  Bonus  v.  Carter.  20  Neb.  666,  was  overruied  in 
Kilpatrick-Kocb  Dry  Goods  Co.  v.  Bremers,  44  Neb. 
883;  Herehiser  v.  Higman,  81  Neb.  681;  Hamilton  v. 
Isaacs,  84  Neb.  709;  Jones  v.  Loree,  37  Neb.  816; 
Smith  V.  Phelan,  40  Neb.  765.  The  question  of  fraud 
was  a  question  of  fact. 

A  chattel  mortgage  was  an  assignment  for  cred- 
itors where  it  covered  all  the  property  of  the  debtor- 
and  was  given  under  a  secret  trust  for  two  other 
creditors.  (Following  Bonns  v.  Carter.)  Stewart 
V.  Stewart  86  Neb.  558. 

New  HampsMre, 

The  New  Hampshire  cases  hold  that  a  preference 
by  mortgage  or  sale  is  not  an  assignment  for  cred- 
itors. Barker  v.  Hall,  18  N.  H.  296;  Meredith  Mfg. 
Co.  V.  Smith,  8  N.  H.  847:  Kenelick  v.  Perry,  61  N. 
H.363. 

Under  N.  H.  law,  July  5,  18B4,  p.  145,  providing 
that  no  assignment  for  creditors  shall  be  valid  ex- 
cept the  same  shall  provide  for  an  equal  distribu- 
tion of  the  estate,  a  chattel  mortgage  of  all  the 
debtor*s  property  securing  certain  creditors  was 
sot  controlled  by  this  act.  It  was  said  that  prior 
to  the  passage  of  this  act  assignments  were  made 
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Thero  was  no  defeasanoe  clause  expressed, 
but  there  was  a  provision  for  the  return  of  the 
unsold  property  to  the  grantors,  and  the 
grantee  in  the  instrument  was  the  .secured 
creditor.  There  was  nothing  upon  the  face  of 
the  instrument  to  indicate  an  intention  on  the 
part  of  the  grantor,  not  only  to  fix  a  preference 
lien  upon  the  property  In  favor  of  a  creditor, 
mnd  provide  for  its  payment  by  sale  thereof, 
but  to  go  further  and  devest  himself  of  all  in- 
terest in  or  control  over  said  property.  The 
opinion  does  not  disclose  which  of  these  cir- 
cumstances the  court  considered  most  indica- 
tive of  a  mortgage,  nor  upon  what  grounds  the 
conclusion  was  reached. 


In  National  Bank  ▼.  Jjnenberg,  68  Tex.  607, 
the  instrument,  there  set  out  in  full,  recited 
that  the  grantor  was  indebted  to  the  grantee  in 
a  large  sum,  "and  was  anxious  to  pay"  same; 
therefore,  he  transferred  all  his  stock  of  goods 
to  the  grantee,  providing  for  a  sale  thereof 
within  ninety  days  and  for  the  application  of 
the  proceeds  to  the  satisfaction  of  said  indebt- 
edness, and  for  the  return  of  "anv  goods  or 
outstandings  or  money"  that  might  remain. 
The  instrument  contained  no  defeasance  clause, 
but  it  was  held  to  be  clearly  a  chattel  mort- 
gage, ''providing,  on  its  face,  for  a  lien  upon 
a  stock  of  goods  and  choses  In  action  to  secure 
the  payment  of   an  indebtedness."    In  con- 


on  snob  conditloDB  as  the  debtor  annexed,  and 
bound  Btich  creditors  as  accepted.  The  act  of  I86i 
was  not  iDteoded  to  affect  oonveyanoes  which  were 
not  asalKomenta.    Barker  v.  Hall.  13  N.  H.  296. 

And  under  this  apt  a  transfer  of  the  debtor*s  book 
of  accounts  to  and  autborlzinff  a  sheriff  hoidlDfir 
writs  aicalnst  the  debtor  to  collect  and  pay  these 
claims  was  not  an  assignment  for  creditors.  Mere- 
dith Mfg.  Co.  V.  Smith.  8  N.  H.  847. 

An  instrument  made  by  a  firm  conveyinff  al»o- 
Intely  their  property  to  a  creditor  as  ai^ent  of  and 
In  trust  for  all  other  creditors  whose  names  are  or 
•ball  be  siffned  to  an  annexed  agreement  acoeptioff 
the  property  In  satisfaotion  of  their  debts  was  not 
«n  assiemment.  as  after  delivery  there  was  no  re- 
Tersion  to  the  debtor,  the  value  of  the  property 
beinir  less  than  the  debt.  Keneffok  v.  Perry,  61 N. 
H.3S3. 

New  Jtr9C)i. 

In  New  Jersey  a  preference  Is  not  an  assiimment 
for  creditors  aithouffb  some  cases  hold  a  sale  and  a 
deed  of  trust  to  he  assignments,  but  this  was  be- 
cause the  iot»t rumen ts  were  void  for  other  reasons 
than  the  nseiinunent  act. 

So.  an  instrument  was  not  an  assignment  for 
creditors  where  a  bill  of  sale  was  ffiven  of  all  the 
debtor's  property,  and  the  grantee  agreed  by  parol 
to  sell  the  property  and  pay  certain  debts.  There 
were  no  words  implying  an  assignment,  no  list  of 
creditors,  a  parol  agreement  reserved  the  right  to 
refieem.  This  was  a  mortgage,  and  a  mortgage  to 
«  trustee  remains  a  mortgage  and  is  not  an  assign- 
men  t  by  reason  of  the  trust.  The  assignment  act 
was  to  regulate  voluntary  assignments.  Muchmore 
T.  Budd.  53  N.  J.  L.  380. 

In  Muchmore  v.  Budd  ft  was  said  that  in  Owen 
T.  Arvi8.26  N.  J.  L.  22,  and  Livermore  v.  McNalr.  84 
N.  J.  Eq.  478,  the  affair  attacked  was  held  to  be 
void  by  force  of  the  provisions  of  the  statute  of 
frauds,  and  the  court  said:  **I  think  it  can  he  con- 
fidently stated  that  there  exists  no  decision  in  this 
state  which  supports  the  doctrine  that  a  sale  or 
mortgage  or  pledge  of  property,  which  is  otherwise 
valid,  is  voidable  by  reason  of  the  existence  of  the 
assignment  act.** 

Rut  in  Owen  v.  Arvis.  26  N.  J.  L.  2S,  under  N.  J. 
Klx.  Dig.  27.  f  1.  prehibiting  assignments  giving 
preferences,  a  sale  of  all  the  debtor*s  property  to  a 
creditor  was  an  assignment  for  creditors,  where 
the  grantee  knew  that  the  debtor  was  insolvent. 
and  that  the  conveyance  was  made  to  him  for  the 
purpose  of  placing  the  property  t)eyond  the  reach 
of  the  creditors  and  leaving  it  in  the  hands  of  the 
grantor,  and  the  consideration  was  a  debt  due  the 
grantee  of  $500.  and  a  lien  assumed  on  the  land  of 
$60C  and  a  mortgage  on  the  real  estate  given  by  the 
grantee  of  $11,000  running  twenty-ooe  years,  and 
this  mortgage  was  assigned  to  creditors  within 
three  weeks  after  the  sale,  and  the  grantee  and  the 
real-esute  security  were  inadequate  security. 

Under  K.  J.  Bev.  Stau  36.  providing  that  every 
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conveyance  or  assignment  by  a  debtor  of  his  estate 
In  trust  to  an  assignee  for  creditors  shall  he  made 
for  their  equal  t)ene(lt,  and  all  preferences  shall  be 
void,  a  deed  of  trust  to  three  trustees  of  all  the 
debtor*B  property  was  an  assignment  for  creditors, 
where  such  deed  permitted  the  debtor  to  manage 
and  control  it  as  he  saw  fit  on  condition  that  ha 
shall  pay  certain  of  his  creditors  whom  he  desires 
to  prefer  1*10  of  their  claim  each  year  for  four 
years  and  the  balance  at  the  end  of  the  fifth.  In 
this  case  ail  the  debtor*s  property  was  conveyed  in 
trust  for  his  creditors.  The  conveyance  embraced 
the  whole  estate  and  a  trust  for  creditors  was  cre- 
ated.   Livermore  v.  McNalr.  34  N.  J.  Bq.  478. 

Ntiw  Toth. 

The  New  York  statute  prohibits  a  preference  ex- 
ceeding one  third  the  assets  of  an  insolvent  debtor 
in  any  general  aRSignment,  but  this  statute  has  been 
held  not  to  affect  mortgages  and  conveyances  pre- 
ferring creditors,  where  no  general  assignment  has 
been  executed,  and  such  instruments  are  not  gen- 
eral assignments.  Maas  v.  Falk.  54  N.  Y.  S.  B.  IfiOi, 
Affirmed  146  N.  Y.  84:  Tompkins  v.  Hunter.  148  N. 
Y.  117.  Affirming  75  Hun.  612,  mem.:  Hine  v.  Bowe, 
46  flun.  196.  Affirmed  114  N.  Y.  850;  Boessneck  v. 
Cobn.  26  N.  Y.  S.  B.  960;  Woodworth  v.  Hodgson,  35 
N.  Y.  S.  B.  964. 

New  York  Sess.  Laws  1887<  chap.  608. 1  80,  pro- 
vides that  in  all  general  assignments  of  the  estates 
of  debtors  for  the  beneflt  of  creditors,  any  prefer- 
ence  other  than  for  wages  shall  not  be  valid  except 
to  the  amount  of  one  third  In  value  of  the  as- 
signed estate. 

New  York  Sess.  Laws  1877.  chap.  468,  provides 
that  every  conveyance  or  assignment  made  by  a 
debtor  to  an  assignee  for  creditors  shall  he  in  writ- 
ing, and  shall  be  accompanied  by  an  inventory  and 
schedule  and  bond. 

Under  New  York  aotl8S7(Se8S.Law8,chap.503.l80), 
a  transfer  of  personal  property  was  not  an  assign- 
ment for  creditors  where  the  debt  exceeded  the 
value  of  the  property,  and  no  fraud  was  shown, 
although  the  agreement  conttilned  a  clause  direct- 
ing the  grantee  to  sell  the  goods  and  apply  the 
proceeds  to  the  pajment  of  the  debt,  and  render 
the  surplus  if  any  to  the  bailors.  Mrtas  v.  Faik,  54 
N.  Y.  8.  B.  100,  Affirmed  146  N.  Y.  84. 

Under  this  act  a  sale  of  all  the  debtor^a  property 
preferring  a  creditor  was  not  an  assignment  for 
creditors,  where  the  sale  was  absolute  and  was 
made  in  good  faith  and  only  with  a  view  of  the 
sale  of  the  property  in  payment  of  the  debt.  The 
act  of  1887  did  not  in  terms  include  any  conveyance 
or  transfer  other  than  a  general  assignment,  and 
the  court  said:  "It  is  not  reasonable  to  suppose 
that  the  legislature  intended  to  include  in  that  act 
any  other  conveyance  or  transfer."  Tompkins  v. 
Hunter.  149  N.  Y.  117.  Afflrraing  76  Hun,  612,  mem. 

A  bill  of  sale  of  all  a  firm^s  property  to  a  creditor 
did  not  constitute  an  assignment  for  creditors, 
where  the  grantee  agreed  absoluteiy4o  pay  otf 
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Btniinc  the  InBtrument,  thte  court,  through 
chief  JuBtice  Willie,  Bays:  *'It  is.  in  effect,  a 
conveyance  with  power  to  sell  for  the  payment 
of  a  debt,  the  grantee  being  requireil  to  pro- 
ceed to  foreclose  bv  sale,  as  in  case  of  failure 
to  pay  the  indebtedness  when  due.  The  prop- 
erty is  held  by  the  graotee  just  as  if  by  a  mort- 
ffagee,  with  power  to  sell  at  private  sale,  after 
default  in  payment  of  the  debts  secured  by  it 
has  occurred.  *'  It  is  clear  that  this  instrument 
contemplated  an  immediate  sale  of  the  goods 
therein  described  for  the  payment  of  the  debt, 
though  the  erantor  had  the  right  to  take  ad- 
vantage of  the  implied  defeasance,  and  defeat 
the  instrument  by  paying  the  debt,  and  that 


t  it  was  so  understood  by  the  court:  but  it  ia 
also  clear  that  the  court  did  not  consider  the 
iostrument  evidencing  an  intent  on  the  part  of 
tbe  grantor  to  devest  himself  of  all  interest  Id 
said  property  for  such  purpose,  for  they  say: 
*•  While  the  present  instrument  does  not  pro- 
vide that  the  conveyance  of  the  goods  shall  be 
void  upon  the  payment  of  a  sum  of  money  by 
the  grantor,  it  does  require  the  grantee  U> 
dispose  of  the  goods  within  a  specified  time, 
and  apply  the  proceeds  to  a  debt  due  him  from 
the  maker  of  the  instrument,  and  to  return  ta 
the  latter  the  remainder  of  the  property  then 
left  undisposed  of  in  the  hands  of  the  grantee." 
The  court  does  not  seem  to  attach  any  im- 


pref erred  creditors.  There  was  no  trust  Imposed 
or  resulting.  Hine  v.  Bowe«  40  Hun,  IM,  Affirmed 
Ui  N.  Y.  86a 

A  transfer  of  all  the  debtor*s  property  preferrins 
a  creditor  did  not  constitute  an  aaslflrnmeDt  for 
creditors.  The  general  assignment  act  (Laws  1877, 
chap.  406)  did  not  apply  to  a  specific  assignment 
prefening  a  part  of  a  debtor's  creditors,  and  the 
law  of  1887  did  not  change  this.  Boessneck  v.  Gohn, 
26  N.  Y.  &  R.  90B. 

A  bill  of  sale  to  a  father  was  sustained  where  the 
consideration  was  a  bona  fide  debt,  and  tbe  evi- 
dence showed  that  possession  had  been  taken  under 
tlie  same.  It  was  claimed  that  this  was  an  assign- 
ment for  creditors  and  void  because  giving  greater 
preference  than  allowed,  but  the  court  said: 
^bere  is  no  foroe  in  the  objection  that  tbe  trans- 
action was  void  as  against  the  policy  of  tbe  gen- 
eral assignment  act."  Wood  worth  v.  Hodgson,  85 
N.  Y.  8.  R.  964. 

A  deed  of  trust  for  several  creditors  was  not  a 
general  asstgnment,  where  it  specified  the  property 
in  a  schedule  annexed.  Although  the  expression 
*iUl  the  property,"  was  used  *'yet  tbe  assignment 
Immediately  goes  on  to  specify,  by  a  reference  to 
the  schedules  annexed,  the  specific  articles  of  prop- 
erty assigned;  and  it  therefore  could  operate  only 
upon  the  articles  specified/*  Wilkes  v.  Ferris,  5 
Johns.  886, 4  Am.  Dec.  864. 

A  chattel  mortgage  did  not  amount  to  an  assign- 
ment for  creditors,  where  it  did  not  cover  all  the 
debtor*8  property  but  contemplated  leaving  him 
in  possession  of  his  crops  of  beans  and  |0OO,  and 
any  surplus  after  paying  the  mortgage  debt,  and 
Involved  no  trusL    Brown  v.  Guthrie,  110  N.  Y.  486. 

Under  act  of  Ooogress  17W,  chap.  128,  f  08,  pro- 
viding that  the  U cited  States  shall  have  priority 
where  a  debtor  not  having  sufficient  property  to 
pay  all  his  debts  shall  have  made  a  voluntary 
assignment  thereof  for  the  benefit  of  creditors,  an 
assignment  in  trust  by  a  firm  to  a  creditor  to  pay 
his  debt  first,  and  then  two  notes  on  which  he  was 
security,  and  to  hold  the  surplus  under  the  direc- 
tion of  the  assignor,  was  not  controlled  by  that  act, 
as  it  does  not  apply  if  the  debtor  does  not  make  a 
general  assignment  for  creditors.  The  bill  alleged 
that  the  assignment  transferred  all  the  debtor*s 
property,  fiouchaud  v.  Dins,  1 N.  Y.  BQL,  Reversing 
Diss  V.  Bouohaud,  10  Paige,  446. 

In  Tompkins  v.  Hunter,  149  N.  Y.  U7,  It  was  said 
that  at  common  law  an  insolvent  might  prefer  any 
creditor,  and  the  first  statute  relatinir  to  this  kind 
of  assignment  was  passed  in  Laws  1800.  chap.  848, 
and  it  was  several  times  amended  and  as  amended 
remained  in  force  until  Laws  1877,  chap.  466,  was 
passed  which  repealed  the  former  law.  Neither  of 
these  statutes  llmitod  the  right  of  a  debtor  to  pre- 
fer his  creditors.  The  first  and  only  limitation  on 
that  right  was  contained  in  the  law  of  1887.  The 
cases  of  Berger  v.  Yarrelmann,  1S7  N.  Y.  281,  12 
L.  R.  A.  806,  and  Spelman  v.  Freedroan.  180  N.  Y. 
421,  as  to  preferences  by  confession  of  Judgment, 
87  L.  R.  A. 


held  them  void  because  they  were  part  of  a  scheme 
to  make  a  general  assignment. 

But  in  Van  Yleet  v.  Slauson,  46  Barb.  817,  under 
N.  Y.  Sess.  Laws  1800,  chap.  848.  requiring  a  bond 
and  schedule  to  be  furnished  by  the  assignee,  an 
absolute  conveyance  in  form  of  sale  of  real  estate 
and  a  biU  of  sale  of  a  slock  of  goods  constituted  an 
assignment  for  creditors,  where  they  were  made 
by  an  insolvent  and  the  grantee  was  a  member  of 
a  creditor  firm,  land  he  covenanted  by  an  agree- 
ment made  by  him  to  pay.  first,  a  firm  debt,  then 
other  certain  enumerated  debts,  and  if  any  surplus 
remained  to  pay  all  other  debts  of  tbe  assignor  in 
full  if  the  fund  was  suffici^t,  if  not  then  pro  ratfL, 
and  the  residue,  If  any,  to  be  returned  to  the 
grantor. 

OMo. 

In  Ohio  under  the  statutes  of  that  state  provid- 
ing that  preferences  to  trustees  in  contemplation 
of  insolvency  inure  to  the  benefit  of  all  the  credit- 
ors, deeds  of  trust  are  held  to  be  assignments  for 
creditors  where  there  is  any  trust  for  any  person 
other  than  the  grantee,  but  a  mortvage  or  a  bill  of 
sale  to  a  creditor  for  his  own  benefit  is  not  an 
assignment  for  creditors.  Tbe  cases  holding  a 
preference  to  be  an  assignment  are  as  foUowsr 
Harkrader  v.  Leiby.  4  Ohio  St.  602;  Dickson  v. 
Rawson,  5  Ohio  St.  218:  Doremus  v.  O^Harra,  1  Ohio> 
St.  46:  Mitchell  v.  Gazzam,  12  Ohio,  815:  Atkinson  v. 
TomlinsoD,  1  Ohio  St.  287:  Brown  v.  Webb,  20  Ohio» 
889;  Lee  v.  Hennick,  62  Ohio  St.  177;  Pendery  v> 
Allen,  60  Ohio  St.  121,  19  L.  R.  A.  867;  Farmers*  Nat. 
Bank  v.  Miller,  9  Ohio  C.  G.  Ill;  Gashe  v.  Young,  61 
Ohio  St.  870;  Floyd  v.  Smith,  9  Ohio  St.  540. 

The  Ohio  act,  March  14,  1888  (Swan*s  Stat.  717, 
Ohio  Rev.  Stat,  f  6843.  Ohio  act  March  14.  1858. » 
Curw.  2239),  provides  that  all  assignpients  of  prop- 
erty in  trust  which  shall  be  made  by  debtors  to- 
trustees  in  contemplation  of  insolvency,  with  a 
design  to  prefer  one  or  more  creditors  to  tbe  exclu- 
sion of  others,  shall  be  held  to  inure  to  the  benefit 
of  all  creditors  in  proportion  to  their  respective 
demunds. 

Under  Ohio  act  March  14, 1888  (Swanks  Stat.  717)» 
a  mortgage  making  the  grantee  a  trustee  for  cer- 
tain other  named  creditors  was  an  assignment  for 
creditors  where  the  mortgagor  was  insolvent 
and  designed  to  give  a  preferred  lien.  The  lia- 
bility of  tbe  grantee  to  account  to  other  creditors- 
was  a  trust  which  under  the  statute  inured  to  the 
benefit  of  all  the  creditors.  Harkrader  v.  Leiby,  4 
Ohio  St.  802. 

And  where  a  trust  was  created  by  a  deed  of  an 
insolvent  firm  for  other  creditors  than  the  grantee- 
Dickson  V.  Rawsqn,  5  Ohio  St  218. 

And  where  an  execution  creditor  obtained  an 
assignment  of  notes  and  accounts  as  payment  on  a 
Judgment  on  a  warrant  of  attorney  and  bond,  but 
bad  also  held  notes  lor  the  same,  and  had  assigned 
them  to  his  creditors.  In  taking  the  assignment, 
the  creditor  received  it  as  trustee  for  the  k 
igitized  by  VjO' 
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portmice  to  tbe  fact  that  the  conyeyance  was 
to  the  creditor.  In  determining  the  intent. 

In  WaUerman  ▼.  Silberberg,  67  Tex.  101,  we 
have  been  unable  to  secure  a  copy  of  the  origi- 
nal instrument;  but  it  appears  from  the  opin- 
ion of  Justice  Stay  ton,  that  Marks  executed 
an  instrument  acknowledging  his  indebtedness 
to  several  persons  for  which  Silberberg  was 
surety,  ana  conveying  all  his  property,  which 
was  described  therein,  to  the  latter,  with 
power  to  sell  same  and  apply  the  proceeds  to 
the  payment  of  such  debts,  and  that  the  in- 
strument contained  a  clause  to  the  effect  that 
"when  a  sufficient  amount  or  quantity  of  said 
goods  are  sold  to  pay  off  and  discharge  said  ex- 


penses and  said  claims  and  interest  as  sped 
fled,  then  the  remainder  of  said  goods  to  be 
returned  to  me  or  my  order,"  and  that  "this 
conveyance  and  delivery  of  said  goods,  wares, 
and  merchandise  is  intended  as  a  mortgage  to 
secure  the  payment  of  the  claims  herein 
named.'*  It  appears  that  the  grantor  was  m» 
solvent,  and  there  appears  to  have  been  no  # 
defeasance  clause  expressed  in  the  instrument. 
The  court  in  holding  the  instrument  a  mort- 
gage places  stress  upon  the  fact  that  it  was  a 
conveyance  to  the  creditor,  and  says:  "It  is 
very  generally  held  that  a  conveyance  of  per- 
sonal property  by  a  debtor  to  a  creditor,  con- 
taining a  power  to  sell  the  property  and  pay 


of  those  wbo  were  entitled  to  their  respective 
Bbares  of  the  debt,  and  It  was  made  with  full 
knnwledire.  But  as  to  the  goods  levied  on  by  tbe 
same  creditor  under  bis  execution  they  were  not 
ooQtrolled  by  the  asslffument  statute.  Doremus  v. 
O'Harra.  1  Obio  St.  4S. 

Id  Mitchell  v.  Gazcam,  12  Ohio.  81ft.  it  was  held 
that  under  Swan's  (Ohio)  Sut.  717,  a  transfer  of  all 
the  insolvent  debtor^  property  amountlner  to 
more  than  twice  the  value  of  the  ffraatee*s  debt 
was  an  assidrnment  for  creditors,  where  the  object 
was  to  secure  the  creditor  and  g-ive  him  a  prefer- 
enoe  over  other  creditors,  and  the  property  was 
transferred  in  contemplation  of  insolvency,  and 
DO  part  of  the  property  was  received  In  actual 
pajrment  of  tbe  debt,  but  the  graDtee  was  bound 
to  account  for  tbe  wbole  of  it  to  tbe  grantor  as  a 
trustee  both  as  to  its  application  and  for  the  resi- 
due, if  any,  after  the  payment  of  the  debts,  and  the 
fprantee  obtained  Irrevocable  power  of  attorney  to 
oontTOl  all  the  real  and  personal  estate,  to  collect 
and  compromise  debts,  and  do  all  the  business  of 
the  grantor.  When  a  creditor  takes  an  assignment 
or  transfer  of  the  property  by  an  insolvent  debtor 
to  obtain  a  preference  over  other  creditors,  the 
statute  interposes  and  fastens  his  responsibility, 
and  the  courts  will  be  careful  to  compel  him  to 
execute  a  trust. 

In  Atkinson  v.  Tomltnson,  1  Ohio  St.  287,  it  was 
•aid:  ^In  Mitchell  v.  Gamam,  19  Ohio,  886,  it  Is  said 
that  the  object  of  the  statute  of  1888  was  to  cut  off 
preferences  by  debtors  in  falling  or  insolvent  dr- 
oumstances  of  favored  creditors,  and  to  secure  a 
fsdr  distribution  to  all  the  creditors  in  proportion 
to  tbelr  respective  demands,  and  that  the  statute 
will  be  liberally  oonstrued  to  effect  that  object.** 
Bo  much  of  the  foregoing  decision  as  holds  that 
a  preference  cannot  be  made  Is  overruled. 

In  Brown  v.  Webb,  20  Ohio,  888,  it  was  said  that 
under  Swan's  (Ohio)  Stat.  p.  717.  I  88,  a  creditor 
taking  a  mortgage  from  a  fraudulent  grantee  of 
Ills  debtor  would  probably  be  held  to  come  within 
the  provisions  of  the  statute,  but  that  he  would 
not  thereby  lose  all  his  claim,  but  he  would  share 
proratcu 

Under  Ohio  Rev.  SUt  f  8848.  a  mortgage  was  an 
assignment  for  creditors  where  a  chattel  mortgage 
was  made  by  an  Insolvent  to  the  sgent  of  a  creditor 
to  secure  a  debt  due  the  creditor,  as  thereby  a  trust 
was  created  for  a  party  other  than  the  grantee. 
r<ee  V.  Hennick,  68  Ohio  St.  177. 

And  where  a  mortgage  was  given  as  Indemnity  in 
contemplation  of  insolvency  to  secure  creditors 
other  than  the  party  indemnified.  The  grantee  by 
accepting  the  mortgage  became  a  trustee  of  the 
property  for  the  creditors  he  promised  to  pay, 
wtoich  the  statute  enlarged  into  a  trust  for  the 
benefit  of  all  the  creditors  of  the  insolvent.  Pen- 
dery  v.  Allen.  60  Ohio  St.  Ul,  19  L.  B.  A.  887. 

And  wbere  a  mortgage  was  made  by  an  insolvent 
to  a  trustee  for  the  wife  of  the  trustee  to  secure  a 
debt.  This  was  held  on  the  ground  that  in  Hark- 
V7  L.R  A. 


rader  v.  Leiby,  4  Ohio  St  608,  it  was  held  that  if  a 
deed  of  trust  bad  been  made  to  secure  a  debt  of 
anyone  except  the  wife  of  the  mortgagee,  it  would 
bare  been  for  the  benefit  of  oreduors.  and  since 
that  decision  Ohio  Rev.  Stat.  1 8112.  was  amended 
March  19.  1887,  providing  tbat  a  husband  and  wife 
may  contract  with  each  other.  The  reason  of  the 
exception  to  tbe  rule  as  stated  in  tbat  decision  hav- 
ing been  changed  by  statute  the  rule  Itself  ceaeedl 
and  the  mortgage  inures  to  the  benefit  of  al, 
creditors.    Farmers*  Nat.  Bank  v.  Miller,  9  Ohio  C 

cm. 

And  where  a  conveyance  was  made  in  contem- 
plation of  insolvency  and  with  Intent  to  prefer  cer- 
tain creditors,  and  there  was  a  trust  for  other  cred- 
itors than  the  gran  tee.  As  being  trustees  for  one 
creditor  the  statute  makes  them  trustees  for  alL 
Gashe  v.  Young,  61  OdIo  St.  878. 

A  transfer  of  a  contract  of  sale  of  a  stock  of 
goods  to  another  creditor  wbo  was  to  deduct  what 
was  due  to  him,  and  what  was  due  to  the  purchaser 
of  tbe  stock,  who  was  an  indorser  for  the  insolvent, 
was  an  assignment  for  creditors,  as  there  was  an  as- 
signment to  a  trustee  in  contemplation  of  insol- 
vency with  a  design  apparent  on  the  face  of  the 
instrument  to  prefer  certain  named  creditors  to 
the  exclusion  of  others,  ^yde  v.  Olds,  12  Ohio  St. 
601. 

In  Floyd  v.  Smith,  9  Obio  St  648.  it  was  said  that 
under  Ohio  act  March  14. 1868,  8  Curw.  2288,  where 
a  deed  of  trust  was  made  by  an  insolvent  In  con- 
templation of  insolvency  to  prefer  special  credit- 
ors to  the  exclusion  of  others,  that  If  the  assign- 
ment was  within  tbe  operation  of  tbe  act  it  inured 
to  the  benefit  of  all  the  creditors  and  could  not  be 
treated  as  void  by  an  attaching  creditor. 

But  chattel  mortgages  by  a  firm  preferring  cred- 
itors did  not  constitute  an  assignment  for  creditors 
where  all  the  debtor's  property  was  conveyed  and 
the  preference  was  not  in  trust  for  other  creditors 
but  each  conveyance  was  for  the  benefit  of  the  pre- 
ferred creditor,  and  there  was  no  assignment  in 
trust  for  any  other  creditor.  Justice  v.  Uhl,  10  Ohio 
St.  17a 

And  under  Ohio  Bev.  Stat.  88848,  mortgages  made 
directly  to  creditors  preferring  them  were  not  void, 
and  did  not  constitute  an  assignment  for  creditors. 
Farmers*  Nat.  Bank  v.  MUler.  9  Ohio  C.  a  IIL 

A  mortgage  by  an  insolvent  preferring  a  wife 
was  not  an  assignment  for  the  benefit  of  creditors 
where  it  was  in  form  of  a  deed  of  trust  by  the  bus- 
band  to  the  grantee  whose  name  was  left  blank,  but 
In  the  note  described  in  tbe  mortgage  the  grantee 
was  supplied.  Hitesman  v.  DonneU  40  Ohio  St. 
287. 

In  Hitesman  v.  Donnel,  40  Ohio  St.  287,  it  was  said 
that  this  security  was  given  in  the  only  way  in 
which  it  could  have  been  done,  and  if  the  benefici- 
ary had  been  anyone  other  than  the  wife  it  would 
have  been  equivalent  to  an  assignment.  (Follow- 
ing Harkrader  ▼.  Leiby,  4  Ohio  St.  808.) 

Under  Swan's  Ohio  Stat.  717,  a  uansf  er  of  pr^p- 
igitizedby*  ^ 
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the  debt,  with  an  ezpreae  or  implied  reserva- 
tion to  the  former  of  any  part  of  the  property 
not  required  to  be  sold  to  pay  the  debt,  is,  in 
effect,  a  mortgai^e.  This  was  held  in  8lile»  ▼. 
SiU,  62  Tex.  429,  and  is  in  accordance  with  the 
great  weight  of  authority."  The  learned  jus- 
tice, however,  in  the  course  of  the  opinion, 
states,  generally,  that  "an  instrument  which, 
upon  its  face,  shows  that  it  was  intended  as  a 
security  for  a  debt  or  debts  is  to  be  deemed 
a  mortgage,  or  an  instrument  in  the  nature  of  a 
mortgage,  although  it  may  give  power  to  a 
creditor,  or  creditors,  or  even  a  third  person, 
to  sell  the  thing  mortgaged  and  to  apply  the 
proceeds  to  the  debt  or  debts  secured.    When 


it  appears  that  the  leadinj^  purpose  of  the  in- 
strument is  to  give  security  to  the  creditor  or 
creditors,  the  debtor  makine  it  will  be  deemed 
to  have  the  rights  at  any  timeorfare  Ihe  property 
U  eold,  to  atoid  it  by  paying  the  debt  or  debte  «9- 
eured.  In  such  case,  even  where  a  mortgage 
is  held  to  pass  the  legal  titie  to  the  thing 
mortgaged,  a  condition  of  defeasance  will  be 
imjmd  if  it  be  not  expreeeed.  When  such  con- 
dition  is  expressed,  or  may  be  implied,  the  in- 
strument must  be  held  to  be  a  mortgage,  or  in 
the  nature  of  a  mortgage."    Italics  are  ours. 

In  Hudson  w.Eisenmayer^  8r.,MHl.  ^  Elevator 
Oo.  79  Tex.  401,  the  instrument  is  correctly  set 
out  in  the  opinion  rendered  by  Chief  Justice 


erty  to  sureties  of  at>out  enough  property  to  pay 
off  their  liabilities  for  the  debtor  was  not  an-  as- 
Blffoment  for  creditors,  and  did  not  inure  to  the 
benefit  of  other  creditors.    Atkinson  v.  Tomlinson, 

I  Ohio  St.  287. 

Under  Ohio  act  18B3,  a  sale  of  a  stock  of  goods 
preferring  a  creditor  was  not  an  assignment  for 
creditors  where  the  transfer  covered  the  bulk  of  tbe 
debtor^s  property  and  the  grantee  agreed  abso- 
lutely to  pay  other  debts  on  whion  be  was  surety, 
and  also  to  pay  certain  other  claims.  Bagaley  v. 
Waters,  7  Ohio  St  860. 

And  where  the  grantee  held  a  debt  against  the 
grantor,  and  was  surety  for  other  debts,  and  ex- 
ecuted bis  notes  for  the  balance,  which  he  trans- 
ferred to  other  creditors  In  payment  of  other  debts- 
Ooolidge  V.  Curtis,  1  Bond,  228. 

In  Bloom  v.  Noggle,  4  Ohio  St.  46,  it  was  said  that 
If  a  mortgagee  attempts  to  extend  his  lien  tMyond 
the  necessity  of  his  own  indemnity,  and  secure  tbe 
debt  of  any  other  creditor,  the  mortgage  is  in  sub- 
stance and  in  legal  effect  an  assignment  within  the 
provisiona  of  the  Ohio  act,  March  14,  1848,  relatii^: 
to  assignments  by  Insolvent  debtors. 
OreflfOTk 

Under  Hill^  Or.  Code,  1 8178,  providing  that  no 
general  assignment  for  creditors  shall  be  valid 
unless  made  for  the  benefit  of  all  tbe  creditors 
in  proportion  to  the  amount  of  their  respective 
claims,  a  bill  of  sale  of  tbe  bulk  of  the  debtor's 
property  was  an  assignment  for  creditors  where  tbe 
grantee  was  preferred  and  the  remainder  was  in 
trust  to  secure  other  preferred  creditors.  Stout  v. 
Watson,  19  Or.  2S1. 
Pennsu^vania, 

In  Pennsylvania  the  inclination  of  the  courts  is 
to  construe  all  conveyances,  mortgages,  and  deeds 
of  trust  by  an  insolvent  as  assignments  for  the  in- 
solvent's creditor,  if  the  court  can  in  any  way 
fasten  a  trust  upon  the  property  for  the  benefit  of 
any  other  person  than  the  grantee.  But  a  sale  or 
mortgage  to  a  particular  creditor  alone,  or  to  secure 
a  particular  claim,  is  not  an  assignment  for  credit- 
ors. Cases  holding  a  preference  to  be  an  assign- 
ment are  as  follows:  Watson  v.  Bagley,  12  Pa.  164, 
61  Am.  Dec.  695;  Wallace  v.  Walnwrlgbt,  87  Pa.  266; 
Drlesbach  v.  Becker,  84  Pa.  152;  Miners'  Nat.  Bank's 
Appeal,  57  Pa.  193;  Lucas  v.  Sunbury  &  K  R.  Co.  32 
Pa.  464;  Bittenbender  v.  Sunbury  &  R  R.  Co.  40  Pa. 
269;  Blank  v.  German,  6  Watts  ft  S.  86;  Corn  Bzch. 
Nat.  Bank  v.  Philadelphia  Trust,  S.  D.  ft  Ins.  Co. 

II  Phila.  610;  York  County  Bank  v.  Carter,  88  Pa. 
446,  8U  Am.  Dec.  494. 

Pennsylvania  act  of  April  17, 1848  (Private  Laws, 
278, 1 1),  provides  that  all  assignments  of  property 
which  shall  hereafter  be  made  by  debtors  to 
trustees  on  account  of  inability  at  the  time  of  the 
assignment  to  pay  their  debts,  to  prefer  one  or 
more  creditors  except  for  wages  or  labor,  shall 
Inure  to  the  benefit  of  all  creditors  in  proportion 
to  their  respective  demands. 

Pennsylvania  act  March  14, 1818,  pL  287,  provides 
87  L.  R.A. 


that  deeds  of  assignment  must  be  recorded  in  thirty 
days. 

Pennsylvania  act  January  21,  1848,  provides  that 
no  internal  improvement  company  shall  make  an 
assignment  while  debts  to  contractors  and  laborers 
remain  unpaid,  without  their  consent. 

Act  of  June  14, 1886  (Private  Laws,  680,  f  1).  pro- 
vides that  where  any  person  shall  make  a  voluntary 
assignment  of  his  property  to  any  person  In  trust 
for  his  creditors,  the  assignee  shall  file  an  inventory 
or  schedule  in  court. 

Under  Pa.  act  March  24, 1818,  an  instrument  was 
held  an  assignment  for  creditors,  where  an  attor- 
ney was  authorised  to  collect  the  assets  and  pay 
certain  creditors  in  certain  priorities,  and  the  ImU- 
ance  to  be  paid  to  the  remainder  of  hie  creditoiv, 
and  such  power  was  not  revocable  after  the  collec- 
tion of  money  by  the  terms  of  the  trust.  Watson 
V.  Bagaley,  Vi  Pa.  164,  51  Am.  Dec  605. 

And  so  where  an  assignment  was  made  to  an  at- 
torney of  claims  in  payment  of  the  demands  of  the 
several  creditors  of  the  assignor.  This  convey- 
ance provided:  We  transfer  to  W.  '•In  payment** 
of  the  above-named  creditors,  and  it  was  held  an 
assignment  under  Pa.  act  April  16,  1849,  providing 
that  a  condition  in  an  assignment  for  the  payment 
of  such  creditors  only  as  shall  execute  a  release 
should  be  deemed  a  preference  and  void.  **Iq  pay- 
ment" is  the  equivalent  of  the  condition  for  pay- 
ment upon  a  release.  Wallace  v.  Wainwrigbt,  87 
Pa.  266. 

And  where  an  arrangement  was  made  by  which 
certain  creditors  were  to  take  40  percent  in  full  of 
their  respective  claims,  and  the  debtor  convened 
all  bis  property  to  bis  brother-in-law,  who  was  to 
pay  tbe  40  per  cent,  as  this  constituted  a  trustee,  a 
trust,  and  creditors  of  an  insolvent.  Driesbuoh  v. 
Becker,  84  Pa.  153. 

And  under  Pa.  act  April  17. 1848.  a  deed  of  trust 
for  the  benefit  of  twenty-four  creditors  equally 
inured  to  the  benefit  of  all  creditors.  The  court 
said  that  the  true  meaning  of  the  act  of  1843  is 
*that  when  a  debtor  cannot  go  on  in  business,  but 
finds  he  must  stop,  his  property  shall  be  adminis- 
tered for  the  l)eneflt  of  all  bis  creditors  alike  on  the 
principle,  equality  is  equity.  Miners'  Nat.  Bank's 
Appeal,  67  Pa.  198. 

So,  a  lease  of  a  railroad  was  an  assignment  for 
creditors,  where  tbe  road  was  insolvtmt  and  the 
lease  provided  for  tbe  payment  of  certain  creditors 
preferring  them,  and  surplus  if  any  to  the  debtor, 
as  the  transfer  of  the  property,  a  trustee,  a  trust, 
and  creditors  of  an  insolvent  company  constituted 
an  assignment  for  creditors.  Bittenl)ender  v.  Sun- 
bury ft  E.  R.  Co.  40  Pa.  208;  Lucas  v.  Sunbury  ft  E. 
B.  Co.  32  Pa.  464. 

So,  a  conveyance  to  two  creditors  in  trust  for 
them  and  five  others,  who  accepted  the  property 
*^or  the  use  of  the  above  debt"  and  agreed  to  re- 
lease their  claims,  was  not  a  sale  but  an  aasignmeni 
for  creditors  where  the  debtor  had  a  resulting  in- 
terest in  the  surplus  and  the  conveyance  fi|as  mads 
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StaytOD.  The  grantors  thereby  conyeyed  to  a 
trustee  all  of  their  stock  of  merchandise  and 
claims  due  them  '*for  the  purpose  of  paying 
the  aboTe-described  notes  and  evidences  of  in- 
debtedness to  the  sbove-named  persons  in  the 
order  named  and  described  herein;"  and  the 
trustee  was  directed  to  sell  all  of  said  property 
within  ninety  days  from  the  date  of  the  in- 
strument, for  CHSli,  and  apply  the  proceeds  to 
the  payment  of  said  debts  in  the  order  named. 
The  instrument  also  contains  a  stipulation  that 
ft  was  'intended  as  a  mortgage  to  secure  the 
payment  of  the  claims/'  and  provides  that, 
when  a  sufficient  quantity  of  the  property  was 
fiold  to  pay  same,  *'then  the  remainder  of  such 


goods,  wares,  and  merchandise,  or  any  pro- 
ceeds of  such  sale  remaining  shall  be  returned 
to  us."  It  contained  no  clause  of  defeasance, 
and  the  provision  in  reference  to  the  return  of 
the  surplus  applied  to  either  the  unsold  prop- 
erty or  such  of  the  proceeds  of  sale  as  might 
not  be  necessary  to  pay  the  debts  mentioned 
in  the  instrument.  The  court  found  that  the 
partnership  grantors  were  insolvent,  but  it  did 
not  clearly  appear  whether  the  partners  indi- 
vidually were  insolvent.  The  aggregate 
amount  of  claims  secured  by  the  instrument 
was  $14, 187,  the  preferred  creditors  beine  about 
sixty-five  in  number,  and  the  estimated  value 
of  the  property  did  not  exceed  $6,400.  and  it 


flub^t  to  a  mortfraffe  due  a  third  party.  Blank  v. 
German,  6  Watts  k  8. 86. 

And  a  deed  of  trust  was  an  asslffoment  for  ored- 
itora  where  it  transferred  property  by  an  IdsoI- 
TeDt  debtor  to  a  trustee  for  the  k)eDeflt  of  creditors 
asKntlnff,  and  operated  as  an  approprlatloD  of 
■ucb  property  to  the  use  of  the  assenting  creditors, 
although  It  was  defeasible  upon  the  payment  of  the 
debt  secured.  Com  Bzch.  Nat.  Bank  v.  Philadel- 
phia Trust.  8.  D.  A;  Ins.  Oo.  11  Phiia.  510. 

Id  York  County  Bank  v.  Carter.  88  Pa.  i46«  80  Am. 
Dec  494.  it  was  said  that  a  oonveyanoe  purporting 
to  be  a  sale  preferring  a  creditor  might  have  been 
Aowu  by  evidence  to  have  been  intended  to 
amount  to  an  assignment  or  to  create  a  trust  for 
creditors.    This  was  a  question  for  the  Jury. 

But  a  mortgage  was  not  an  alignment  for  cred- 
itors where  it  was  limited  to  a  trustee  in  fee  with 
power  to  sell,  in  trust  to  pay  a  particular  creditor. 
The  court  said  that  the  statute  has  regard,  not  to  a 
conditional  conveyance  which  may  revest  the 
property  in  the  debtor,  but  to  an  absolute  assign- 
ment to  sell  and  pay  at  all  events.  Manufacturers* 
*  M.  Bank  v.  Bank  of  Pennsylvania,  7  Watts  Si  8. 
83S.  4S  Am.  Dec.  240. 

And  where  it  was  made  by  an  insolvent  and 
known  by  twth  parties  to  be  a  mortgage,  as  it  was 
not  within  the  provisions  of  Pa.  act  1845.  in  regard 
to  voluntary  assignments,  altbougb  the  mortgagee 
received  back  at  the  same  time  part  of  the  money 
lent  In  payment  of  previous  debts.  McCurdy^s  Ap- 
peal (Pa.)  2  Am.  L.  Reg.  446. 

So.  an  assignment  by  a  railroad  company  of  un- 
paid subscription  to  stock,  to  secure  an  Indorser. 
was  not  an  assignment  for  eredltors.  and  was  not 
void  because  not  recorded  in  thirty  days,  and  was 
not  invalid  under  Pa.  act  January  21, 1848,  provid- 
ing that  no  internal  improvement  company  shall 
make  an  assignment  while  debts  to  contractors  and 
laborers  remain  unpaid  without  their  consent, 
wbere  the  contractor's  claim  arose  about  a  year 
after  the  assignment.    McBroom*s  Appeal,  44  Pa. 

An  assignment  by  a  firm  of  notes  and  accounts 
directly  to  certain  named  creditors  and  to  any  per- 
son having  a  claim  against  the  firm,  was  not  a  gen- 
eral alignment  for  creditors.  In  this  case  tbe  as- 
signment was  direct  and  positive  to  tbe  creditor. 
and  they  took  directly  under  tbe  assignment  and 
not  by  virtue  of  any  trust.  Claflin  v.  Maglaugblin, 
65Pa.4S2. 

And  under  Pa.  act  June  14, 1886,  P.  L.  68G,  a  mort- 
gage to  certain  creditors  to  secure  an  extension  of 
tbe  time  of  tbe  payment  was  not  an  assignment  for 
creditors,  it  was  only  a  pledge.  Tbe  court  said  that 
In  all  the  instruments  which  have  been  held  to  be 
an  assignment  for  creditors,  there  bas  been  in  some 
form  an  absolute  conveyance  of  property.  '*The 
assignor  parted  with  all  his  title  and  control 
thereof,  save  alone  the  right  to  have  any  surplus 
reoonveyed  to  him  that  might  remain  after  the 
payment  of  his  debts.**  Johnson's  Appeal,103  Pa.37a 
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Bo,  under  Pa.  act  Mareh  24, 1818,  a  preference  was 
not  an  assignment  where  tbe  debtor  made  an  as- 
signment of  accounts  and  notes  to  a  creditor.  This 
act  did  not  apply  to  assignments  for  the  benefit  of 
a  portion  of  the  creditors.  An  assignment  to  a 
creditor  is  not  in  trust  for  creditors.  The  legal  and 
equitable  title  was  vested  in  one  and  the  same  per- 
son.   Chaffeesv.  Risk,24Pa.482. 

And  where  conveyances  were  made  and  a  declara- 
tion of  a  trust  was  made  by  C.A  J.,  partners,  in  favor 
of  R.,  whose  funds  they  held,  and  afterwards  J.  was 
to  receive  the  property  and  pay  all  the  firm  debts, 
and  then  J.  executed  a  trust  agreement  to  R. 
through  trustees  in  payment  of  the  amount  due  by 
C.  ft  J.  and  J.  that  the  debts  of  J.  should  be  paid 
out  of  tbe  property.  The  property  was  not  assigned 
for  the  benefit  of  creditors,  but  was  sold  through 
the  intervention  of  a  trustee.  The  price  to  be  paid 
was  the  amount  of  tbe  debts,  and  for  the  payment 
of  debts  the  property  sold  was  pledged,  and  other 
property  also  by  placing  it  in  the  hands  of  trus- 
tees. This  was  a  sale  with  a  security  analogous  to 
a  mortgage  for  purchase  money,  rather  than  an 
assignment  for  the  benefit  of  creditors.  Eallon^ 
Appeal,  42  Pa.  285. 

And  where  a  mortgage  was  made  of  all  the 
debtor's  real  estate  for  a  present  debt  and  for  fu- 
ture advances,  there  iMing  no  trust  for  any  cred- 
itor, and  no  one  but  tbe  debtor  could  call  tbe  mort- 
gagee to  account.    Taylor  v.  Cornelius,  60  Pa.  187. 

So,  where  a  mortgage  was  made  to  a  creditor  of 
real  and  personal  property,  securing  tbe  payment 
of  a  debt.  It  was  not  affected  by  such  recording 
act.    Ridgway  v.  Stewart,  4  Watts  ft  8.  883. 

So,  wbere  a  sale  was  made  by  a  debtor  of  his 
property  to  a  creditor  for  himself  and  for  other 
creditors,  who  bad  made  un  arrangement  amongst 
themselves  that  he  should  take  the  property  for 
them.  Tbere  was  no  trust  created  by  tbe  vendor, 
and  such  bill  of  sale  was  not  required  to  be  re- 
corded.   Lockhart  v.  Stevenson,  61  Pa.  64. 

And  where  the  debtor  made  a  conveyance  of  a 
colliery  to  a  member  of  a  firm  as  security  for  the 
payment  of  their  claims,  providing  that  after  the 
payment  of  tbe  debt  the  balance  should  be  paid  as 
the  grantor  might  direct,  and  a  sale  on  the  same 
day  to  the  firm  of  all  the  cars  to  have  and  to  hold 
them  absolutely,  tbis  was  a  sale  of  the  cars  and 
not  an  assignment  for  creditors,  which  sbould  be 
recorded  in  tbirty  daya  And  the  traasfer  of  the 
colliery  was  not  an  assignment  for  creditors,  as 
there  were  no  creditors  of  the  assignor  who  could 
by  citation  compel  security  and  an  account.  The 
assignee  was  himself  tbe  creditor,  and  he  was  to 
bold  the  property  only  until  tbe  debts  due  to  him 
were  paid  and  then  return  the  balance  to  the  as- 
signor. Vallance  v.  Miners*  L.  Ins.  ft  T.  Co.  42  Pa. 
441. 

Stjuth  Carolina. 

In  South  Carolina  a  bona  fide  mortgage  to  se- 
cure a  creditor  is  sustained,  but  the^jule  in  that 
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Menui  that  only  $2,535,  was  realized  from  the 
flame.  The  suit  was  brought  by  some  of  the 
beneficiaries  under  the  instrument  for  the  pur- 
pose of  having  the  same  declared  an  assign- 
ment, under  the  statute,  for  the  equal  benefit 
of  all  creditors,  and  to  have  it  so  enforced; 
thus  destroying  the  preferences  declared  by 
the  instrument.  The  trial  court  construed  the 
instrument  to  be  an  assignment,  declared  the 
preferences  therein  given  void,  and  directed 
the  trustee  to  administer  the  trust  under  the 
statute.  This  court,  after  discussing  the  prop- 
osition that  the  burden  rested  on  plaintiffs  to 
show  that  each  of  the  partners  was  insolvent, 


and  that  the  evidence  did  not  establish  that 
fact,  says:  **The  instrument  before  us  is  in 
form  strictly  a  mortgage,  and  had  it  been 
shown  that  its  makers  were  insolvent  we  would 
not  be  authorized  to  hold  that  it  was  an  as- 
signment. The  purpose  of  the  instrument  was 
to  secure,  as  far  as  the  mortgaged  property 
would,  the  payment  of  the  debts  enumerated 
in  it,  and  it  contains  a  reservation  of  right  to 
any  surplus.  The  payment  of  the  enumerated 
debts  would  have  canceled  it  or  deprived  it  of 
any  effect,  and  the  property  would  have  stood 
as  though  it  had  never  been  executed.  Such 
instruments  have   steadUy  been  held  to  be 


state  Is  that  mortgages  and  oonveyances  and  deeds 
of  trust  prelerrtner  creditors  are  oonstrued  by  tbe 
Inteotion  of  the  flrrantors.  If  it  can  be  shown  that 
the  Instrument  Is  intended  as  a  security  it  wUi  be 
so  held,  but  if  it  covers  all  the  debtor*8  property 
and  was  intended  as  an  evasion  of  the  assiUrnment 
law,  the  instrnment  will  be  held  to  be  an  assign- 
ment. Tbe  cases  holding  a  preference  to  be  an  as- 
signment  are  as  follows:  Wllks  v.  Wallcer.  2S  S.  G. 
108. 58  Am.  Hep.  706;  Austin  v.  Morris,  28  8.  a  888: 
Meinhard  v.  Strickland,  29  S.  C.  401;  Mitchell  v.  Mtt- 
chell.  4S  8.  a  476;  Shubar  v.  Winding,  Cheves,  L. 
218;  Archer  v.  Long,  88  8.  G.  272, 82  8.  C.  17L 

South  Oarollna  Gen.  Stat.  1882,  1 2014,  now  1  Bev. 
8tat.  1096, 8214B,provldee  that  any  assignment  by  an 
Insolvent  debtor  for  the  benefit  of  his  creditors,  in 
which  any  preference  is  given  by  the  terms  of  the 
assignment  over  any  other  debtor,  shall  be  void. 

Under  South  Carolina  Oen.  Stat.  1 2014,  a  bill  of 
sale  to  a  mortgagee  after  the  maturity  of  the  mort- 
irage  of  ail  the  debtor's  property  in  pursuance  of  a 
design  to  transfer  and  assign  all  the  property  of  tbe 
debtor  to  one  creditor  for  his  benefit,  and  one  other 
creditor  to  the  exclusion  of  all  others,  was  an  as- 
signment and  was  void.  WiUm  v.  Walker,  22  8.  C. 
106, 68  Am.  Bep.  706. 

So,  under  1 2014.  a  mortgage  preferring  a  cred- 
itor, not  made  bona  fide  to  secure  the  debt,  but 
with  intent  to  transfer  all  the  debtor's  property  to 
one  or  more  creditors  to  the  exclusion  of  all  othersi 
was  an  araignment  giving  preferences,  and  was 
void  under  tbe  statute.  Austm  v.  Morris,  28  S.  a 
603. 

And  where  it  covered  the  entire  stock  of  goods 
of  the  insolvent  preferring  his  wife  and  another 
creditor,  and  was  made  for  the  purpose  of  enabling 
such  creditors  to  anticipate  all  others.  The  court 
eald  that  where  a  mortgage  is  given  for  the  pur- 
pose of  enabling  tbe  favored  creditor  to  close  up 
the  debtor's  business  speedily  and  obtain  the  first 
fruits  of  the  proceeds  of  the  sale  of  the  debtor's 
property,  the  transaction  cannot  well  be  regarded 
as  anything  other  than  a  device  to  evade  the  pro- 
visions of  the  assignment  act,  as  it  is,  in  effect,  an 
assignment  of  property  for  the  benefit  of  one  cred- 
itor to  the  exclusion  of  others.  Memhard  v.  Strick- 
land, 20  8.  C.  40L 

And  where  the  grantee  knew  of  the  insolvency, 
and  the  mortgage  covered  the  debtor's  whole  es- 
tate, and  it  was  not  given  to  secure  a  debt  in  good 
faith  owing  tbe  grantee,  and  it  was  a  transfer  of 
the  whole  estate  to  his  wite  for  the  purpose  of  se- 
curing his  other  creditors  therefrom.  MitcheU  v. 
Mitchell,  42  8.  C.  476. 

So,  a  letter  inclosing  several  notes  and  accounts 
directing  the  addressee  to  pay  himself  and  the  bal- 
ance to  three  other  creditors,  was  an  assignment 
for  the  benefit  of  tbe  preferred  creditors.  Shubar 
V.  Winding,  Cheves,  L.  218. 

In  Archer  v.  Long,  88  S.  a  272, 82  8.  a  171,  an  in- 
struction was  sustained  to  the  effect  that  if  the 
Jury  believed  that  the  debtor  was  iusolveot  and 
that  he  intended  to  transfer  all  of  his  available 
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proper^  to  one  of  his  creditors  in  preference  of 
all  the  others  by  means  of  a  mortgage,  confession 
of  Judgment,  and  bill  of  sale,  then  the  transaction 
would  be  void  under  tbe  assignment  act.  Just  the 
same  as  if  he  had  made  a  formal  deed  of  assign- 
ment. 

In  McGahan  v.  Crawford.  88  8.  C.  64,  where  a 
mortgage  made  by  a  firm  was  attacked  under  8.  C 
Oen.  Stat.  M  2014, 2016,  as  an  assignment,  but  tbe 
complaint  did  not  show  that  the  grantee  was  a 
preferred  creditor,  the  case  was  reversed  and  sent 
back  with  leave  to  amend,  although  no  application 
for  amendment  had  been  made  in  the  lower  court. 

But  under  a  C.  act  1882  (17  Stat,  at  L.  647.  Gen. 
Stat,  f  2014)  a  sale  of  an  entire  stock  of  goods  was 
not  an  assignment  for  creditors  where  part  of  the 
consideration  was  paid  by  a  debt  due  the  creditor, 
where  the  vendor  and  the  creditor  bad  no  notice 
of  the  Insolvency  of  the  vendor,  and  purchase  was 
made  in  good  faith.   Yemer.v.  MoOhee,  26  S.  a248. 

So,  under  this  statute  a  mortgage  preferrlmr  a 
creditor  was  not  an  assignment  for  creditors,  where 
it  was  not  intended  to  operate  as  a  means  of  trans- 
ferring the  det>tor's  property  to  the  mortgage. 
First,  an  insolvent  debtor  may  prefer  a  creditor  by 
a  bona  fide  mortgage  intended  merely  as  a  security 
for  a  Just  debt;  second,  if  it  is  not  intended  to 
operate  as  a  security  merely,  but  as  a  means  of 
transferring  the  debtor's  property  to  other  credit- 
ors, then  it  is  void  under  the  assignment  law; 
third,  the  question  of  Intention  is  a  question  of 
fact.    Porter  V.  Strlokler,  44  8.  C.  168. 

And  where  it  was  made  with  tbe  bona  fide  Inten- 
tion of  securing  a  debt,  and  not  as  a  means  of 
transferring  the  mortgagor's  property  to  a  pre- 
ferred creditor.    Molntyre  v.  Legon,  86  8.  C.  4B8. 

And  where  it  was  intended  simply  as  security 
and  no  general  assignment  followed  it  within 
ninety  dajrs,  although  the  creditors  knew  that 
the  debtor  was  insolvent.  South  Carolina  act 
February  0, 1882,  f  12.  amending  the  General  SUt- 
ute  which  is  to  the  same  effect  as  the  act  of  IS26 
(6  Stat,  at  L.  866)  Gen.  Stat.  chap.  87,  I  8,  pt.  2, 
makes  the  distinction  clearly  between  a  mortgage 
and  an  assignment,  in  this  *that  a  mortgage  or 
other  conveyance  to  a  creditor, .  whereby  such 
creditor  is  secured  by  the  debtor,  is  made  void 
if  the  debtor  is  at  the  time  insolvent,  and  if  the 
creditor  knew  of  such  insolvency,  or  had  reason  to 
believe  tbat  it  existed.  In  case  the  debtor  should, 
within  ninety  days  thereafter,  make  an  assignment 
for  the  benefit  of  creditors."  As  to  the  other 
instruments  made  to  secure  a  eredltor.  wht*reby 
preference  is  given  to  such  creditor,  they  are  not 
at  all  affected  by  the  act  unless  within  ninety  days 
they  are  followed  by  general  alignment  for  the 
k>eneflt  of  creditors,  but  the  Uw  remains  as  to  the 
preference  by  such  Instrument  Just  as  it  did  be- 
fore.   Magovem  v.  Richard,  ;^7  8.  C.  272. 

A  mortgage  was  not  an  assignment  where  it  was 
intended  only  as  security  preferring  a  oeeditor, 
and  not  made  with  mtent  to  avoid  the  assignment 
law.    Lamarv.  Pool,  268.  C.  441,^ 
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mortm[m.  StOeti  v.  HiU,  62  Tex.  430;  Jack- 
9on  ▼.  Barhy,  65  Tex.  710;  Baldwin  y.  Pwt,  22 
Tex.  718,  75  Am.  Dec.  806;  WatUrman  t.  80- 
d&rb&ro,  67  Tex.  100.  To  hold  otherwiae 
-would  be  to  do  yiolenoe  to  the  settled  prin- 
ciples of  the  law,  as  well  as  to  the  intent  of 
the  parties.  The  object  in  this  case  is  to  have 
that  which  is  clearly  a  mortgage  and  nothing 
•else  declared  a  general  assignment  for  thi 
^nefit  of  creditors.  This  cannot  be  claimed 
;from  the  language  used  in  the  instrument,  nor 
-from  the  evident  purpose  for  which  it  was 
•executed.  That  purpose  was  to  secure,  as  far 
as  the  property  would,  the  payment  of  enum- 


erated debts,  and  to  give  some  of  them  prior- 
ity of  others."  The  court  thereupon  pro- 
ceeded to  reverse  the  Judgment  of  the  court 
below,  and  render  judgment  for  the  appellants. 
If  the  court  had  considered  that  proof  of  in- 
solvency of  each  of  the  partners  would  have 
changed  the  ruling,  then  judgment  would  not 
have  oeen  rendered  here,  but  the  cause  would 
have  been  remanded,  in  order  to  have  given 
the  parties  the  opportunity  to  make  such  proof. 
It  is  clear  that  this  instrument  evidenced 
upon  its  face  an  intent  to  fix  a  preference  lien 
upon  the  property  therein  described,  in  favor  of 
the  creditors,  in  the  order  therein  mentioned, 


And  where  it  did  not  inolude  the  whole  of  the 
•debtor's  property,  and  secured  debts  payable  in  the 
:f  uture,  and  did  not  transfer  the  title,  scipulattnff 
that  the  debtor  was  to  retain  posiieflslOD  until  de- 
tfault  shall  be  made  as  in  the  case  of  a  mortffaffe 
•security.  Tn  this  case  the  conveyance  was  a  deed 
•of  trust  to  secure  a  compromise  of  30  per  oent  to 
•each  of  the  aooeptinir  creditors.  Honaffhan  Bay 
Go.  V.  Dickson,  dO  8.  C.  146. 

In  Porter  v.  StricJder,  44  S.  C.  188«  It  was  said  that 
the  uniform  construction  of  &  C.  Qen.  Stat.  188S, 
1 2014,  now  1  Rev.  Stat.  180B,  1 2146,  is  tbat  in  order  to 
-render  a  mort^affeand  assiirnment  for  creditors 
void  It  must  have  been  intended  to  be  an  assignment 
for  oreditora.  Tbat  in  Austin  v.  Morris,  23  8.  C. 
4B8,  the  mort^affes  were  intended  to  evade  ttae  aa- 
siffoment  law.  In  Lamar  v.  Pool.  26  8.  C.  446,  the 
•oourt  held  there  was  not  such  intent.  In  Meln- 
hard  Bros.  v.  Striclciand,  29  8.  a  486,  the  question 
•of  intent  controlled,  and  in  that  case  the  oourt  no- 
ticed Vomer  v.  McGhee,  26  &  C.  248;  Lamar  t. 
Pool,  26  8.  C  446,  and  Magovem  v.  Richard,  27  S.  G. 
2T8,  where  the  attack  failed  because  of  the  failure 
to  show  such  inteut.  And  in  Mclntyre  v.  Le^on,  88 
-&  C.  463.  a  mortgage  was  sustained  because  it  was 
not  Intended  to  operate  as  an  assignment.  The 
last  case  is  Mitchell  v.  Mitchell,  43  8.  C.  475,  In  which 
it  was  held  that  the  mortgagor  intended  to  transfer 
the  property  to  the  mortiragee,  and  It  was  void 
under  the  assignment  law. 

IVxas. 

In  the  case  of  TxTTUi  v.  Tanlvbr  it  was  held 
tbat  in  determining  whether  an  instrument  be- 
longs to  mortgages  or  is  a  deed  of  assignment,  the 
Intent  of  the  grantor  expressed  in  the  language 
used  in  the  instrument  in  the  light  of  circum- 
stances surrounded  its  execution  controls;  and 
when  it  can  be  read  to  show  that  the  intention  of 
^he  grantor  was  merely  to  charge  the  property 
with  a  lien,  the  instrument  will  be  bold  a  mortgage 
or  deed  of  trust-,  but  wbere  there  appears  an  intent 
•to  devest  the  grantor  of  and  vest  in  the  grantee  a 
title,  it  will  be  held  an  assignment.  If  this  be  not 
•enough  when  there  are  added  provisions  requiring 
the  trustee  to  sell  and  make  deeds  in  the  name  of 
the  grantors  and  to  return  the  surplus,  an  .instru- 
«ient  cannot  be  held  an  assignment. 

In  Texas  the  authorities  seem  to  conflict  on  the 
mle  how  to  determine  whether  or  not  a  prefer- 
•enoe  Is  a  mortgage,  deed  of  trust,  sale,  or  an  assign- 
ment  for  creditors.  Where  it  provides  for  a  return 
•of  the  surplus  to  the  grantor,  it  seems  tbat  tbe  In- 
strument is  a  mortgage.  8o,  where  tbe  Instrument 
vests  tbe  title  in  the  creditor.  8o,  where  It  shows  on 
its  face  that  it  was  given  *^to  secure  ttae  payment^' 
•of  the  debt,  it  has  been  held  not  to  be  an  assignment; 
(but  there  are  oases  which  hold  such  a  clause  in  an 
Instrument  Is  not  conclusive  tbat  it  is  not  an  as- 
signment for  creditors,  and  some  hold  that  the  in- 
•strument  is  an  assignment  for  creditors  wbere 
there  is  no  defeasance,  while  others  which  have  no 
defeasance  have  been  held  to  be  mortgages. 
«7  L.  R.  A. 


The  oases  holding  tbat  Instruments  preferring 
creditors  providing  for  a  **retum  of  the  surplus** 
are  not  assignments  are,  Collins  v.  Sanger  Bros.  8 
Tex.  Civ.  App.  60;  H.  T.  Simon  Gregory  Dry  Goods 
Co.  ▼.  Dean  (Tex.  Civ.  App.)  86  8.  W.  806:  Scott  v. 
McDanieU  07  Tex.  815;  Adams  v.  Bateman  (Tex. 
Civ.  App.)  29  8.  W.  1124,  and  86  Tex.  180;  Stiles  v. 
Hill,  02  Tex.  420;  Mardn-Brown  Co.  v.  Siebe,  6  Tex. 
Civ.  App.  232. 

The  cases  holding  that  instruments  preferring 
creditors  providing  for  a  ^"return  of  the  surplus*^ 
and  stating  that  the  intent  was  **to  secure**  a  debt, 
are  not  assignments,  are,  Seward  Confectionery  Co. 
V.  UUman  (Tex.)  85  8.  W.  460;  Mills  v.  Pess«>ls.  18  U. 
8.  App.  48,  66  Fed.  Rep.  668:  Watterman  v.  Silber- 
berg,  67  Tex.  100;  Hudson  v.  Blsenmayer,  Sr..  Mill. 
A  Elevator  Co.  79  Tex.  401;  Beagan  v.  Aiken,  188 
U.S.lQe.84L.ed.802. 

And  cases  holding  that  instruments  stating  that 
intent  is  '*to  secure**  the  debt  are  not  assignments, 
are,  Taylor  v.  Missouri  Glass  Co.  6  Tex.  Civ.  App. 
837:  Baird  v.  Weiss.  85  Tex.  08. 

The  case  in  which  tbe  instruments  provided  that 
they  were  intended  **to  secure**  the  debt,  but  which 
instruments  were  held  to  be  assignments  for  credit- 
ors IS.  Schneider  v.  fiagley,  6  Tex.  Civ.  App.  226. 

A  deed  of  trust  was  a  mortgage,  and  not  an 
assiflrnment  where  it  secured  certain  preferred 
creditors  first  and  then  certain  other  creditors,  and 
directed  that  any  surplus  should  be  returned  to  the 
grantor.  Tbe  instrument  unon  its  face  possessed 
all  the  elements  of  a  mortgasre  and  the  burden  of 
showing  the  instrument  to  be  an  assignment  was 
upon  the  plaintiff,  and  the  evldenoe  was  insuffi- 
cient to  show  that  tbe  conveyance  was  other  than 
what  it  purported  to  be.  Collins  v.  Sanger  Bros. 
8  Tex.  Civ.  App.  69. 

And  where  it  preferred  twelve  creditors,  and  the 
grantors  were  insolvent,  although  all  the  property 
was  conveyed  and  the  deed  of  trust  provided  for  a 
sale  of  all  the  property  and  return  of  the  surplus 
after  paying  the  preferred  creditor.  H.  T.  Simon- 
Gregory  Dry  Goods  Co.  v.  Dean  (Tex.  Civ.  App.)  85 
8.  W.805. 

And  where  it  conveyed  property  in  trust  to  sell 
and  pay  off  debts  enumerated,  and  to  return  the 
surplus  to  the  grantor,  and  the  instrument  was  in 
effect  a  mortgage  with  power  to  sell,  and  not  an 
assignment.  A  clause  of  defeasance  was  not  neces- 
sary, but  would  be  implied  from  the  character  of 
the  instrument.  The  18th  section  of  tbe  Texas 
assignment  act  referred  only  to  assignments  made 
under  it,  and  preferences  given  through  other 
instruments  than  those  contemplated  by  the  act 
were  valid  unless  affeoted  by  the  statute  against 
fraudulent  conveyances.  Scott  v.  MoDanlel,  67 
Tex.  815. 

And  where  it  convejred  all  the  property  of  an  In- 
solvent to  secure  twenty-six  credirors,  and  directed 
the  payment  of  six  creditors  first  and  twenty  other 
creditors  pro  rata,  and  after  the  debts  were  paid 
the  property  to  be  returned  to  the  grantor.  It 
contained  no  condition  of  defeasanoer4>ut  provided 
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and  that  such  claims  were  to  be  satisfied  out  of 
the  proceeds  of  sales  of  said  property,  but  that 
such  iDStrument  bore  no  evidence,  upon  its 
face,  of  an  intent  on  the  part  of  the  grantors 
to  thereby  devest  themselves  of  all  title  or  in- 
terest in  said  property,  and  pass  the  same  to 
the  trustees. 

In  AdatM  v.  Bateman,  88  Tex.  180,  in  which 
an  application  for  writ  of  error  was  refused 
by  this  court,  the  instrument,  as  set  out  in  the 
opinion  of  the  court  of  civil  appeals  (29  B.  W. 
1134)  is  substantially  the  same  as  the  one  in 
Hudtan  v.  Bitenmayer,  8r.,  MiU.  dk  Elevator 
Co,  above.    And  it  would  appear  that  the  later 


case  was  decided  in  strict  conformity  with  the 
first. 

Notwithstanding  that  the  fact  that  each  of 
the  instruments  in  the  five  cases  next  above 
fixed  preference  liens  on  the  property  therein 
described,  and  provided  for  the  immediate 
sale  thereof  to  pay  specific  debts  therein  men- 
tioned, and  contained  no  evidence  of  an  in- 
ientioB  on  the  part  of  the  grantor  to  devest 
himself  of  all  title  and  interest  in  said  prop- 
erty, as  is  the  case  in  the  instrumenis  under 
consideration,  siill  it  is  contended  that  such 
cases  are  not  direct  authority  in  support  of 
our  former  opinion  herein,  for  the  reason  that 


tbat  the  surplus  after  the  debts  were  paid  should 
1)6  returned.  Extrinsic  evidence  was  not  admissi* 
ble  to  show  tbat  It  was  an  asslffDment  and  not  a 
mortflraire.  *'For  the  purpose  of  secunnflr  the  pay- 
ment of  aU  of  said  Indebtedness"  was  not  conclu- 
sive tbat  it  was  not  an  assifrnment.  It  was  held  not 
to  be  an  assignment  by  followinfir  Tittub  v.  Van- 
X.KBB.    Adams  v.  Bateman  (Tex.  Civ.  App.)  29  S.  W. 

In  Adams  v.  Bateman  (Tex.  Civ.  App.)  29  &  W. 
1124.  it  was  said  tbat  similar  instruments  have  been 
construed  by  our  supreme  court  to  be  mortgages, 
which  construction  was  f  oUowed  in  Taylor  v.  Mis- 
souri Glass  Go.  6  Tex.  Civ.  App.  887.  and  Bumham 
V.  Logan,  pending  on  writ  of  error  (on  rehearing). 
Since  that  decision  a  different  oonstruotion  has 
been  placed  by  the  supreme  court  upon  the  instru- 
ments in  Bumham  v.  Logan,  88  Tex.  1.  TrrTUB  v. 
VANUEBit,  holding  In  the  former  case  that  it  was 
an  assignment.  The  court  in  Adams  v.  Bateman 
also  says  that  In  that  case  as  well  as  in  the  case  of 
Taylor  v.  Missouri  Glass  Co.  It  followed  the  latest 
ease  extant,— Laird  v.  Weiss,  85  Tex.  98,— to  the  ef- 
fect that  if  the  instrument  states  it  was  made  'to 
secure,"  a  condition  of  defeasance  will  be  impliedt 
and  then,  referring  to  Bumham  v.  Logan,  says  how 
It  can  be  held  without  overruling  Laird  v.  Weiss 
that  the  instrument  is  '*bo  clearly  wanting  in  any  of 
the  distinguishing  characteristics  of  a  mortgage 
tbat  argument  upon  It  would  be  useless"  *'we  do 
not  see.**  The  court  also  says,  adopting  the  view  in 
Bumham  v.  Logan,  tbat  the  clause  **for  the  pur- 
pose of  securing  the  payment**  ia  not  conclusive 
against  the  contention  that  the  instrument  is  an 
assignment,  and  therefore  the  cbaracteristlcs  of 
the  mortgage,  if  found,  must  be  in  the  concluding 
portion,  providing  for  a  **return  of  the  surplus**  to 
the  grantors.  The  opinion  in  Tutlb  v.  Vani^bbr. 
by  Justice  Denman,  says  the  instrument  tmnsfers 
the  property  to  Yanleer  as  a  trustee  authorizing 
him  to  sell  and  make  deed  *in  the  name  of  the 
grantors,**  and  provides  for  a  return  of  the  surplus 
to  the  grantors,  and  appears  to  have  ail  the  elemen  ts 
of  an  ordinary  trust  deed  which  does  not  vest  title 
In  the  trustee.  Commenting  on  this  the  court  in 
Adams  v.  Bateman  says  the  underscoring  of  *in 
the  name  of  the  grantors**  leads  to  the  inference 
that  these  words  were  construed  as  indicating  an 
Intention  on  the  part  of  the  grantors  to  reserve  to 
themselves  the  title  which  the  instrument  bad  con- 
veyed away,  and  that  therefore  the  Instrument  was 
but  a  power  of  attorney;  but  these  newly-discov- 
ered cbaracteristlcs  of  the  mortgage  would  over- 
turn Bumbam  v.  Logan,  decided  only  a  week 
before,  and  the  court  says,  we  conclude  that  the 
only  basis  for  construing  the  Yanleer  deed  to  be  a 
mortgage  was  the  clause  providing  for  the  return 
of  the  surplus,  and  asks:  '*Can  any  authority  be 
found  for  resting  the  distinction  between  mort- 
gages and  assignments  upon  a  basis  so  slender?*' 

In  Adams  v.  Bateman,  88  Tex.  180,  on  error.  It 
was  beld:  ''We  have  for  a  long  time  inclined  to  the 
opinion  that  in  the  earlier  decisions  in  which  in- 
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straments  of  the  character  of  that  in  question  in 
this  suit  were  paftsed  upon,  this  court  failed  prop- 
erly to  distinguish  an  assignment  from  a  mort. 
gage.  A  conveyance  which  passes  fbe  legal  title  of 
property  to  a  trustee  to  be  immediately  sold,  and 
directs  that  the  proceeds  shall  be  applied  to  the 
payment  of  a  debt,  is  generally  held  by  other  courts 
to  be  an  assignment.  An  Instrument  which  is  in- 
tended merely  to  secure  a  debt  is,  on  the  other 
hand,  usually  hel<}  to  be  a  mortgage.  Whether 
this  distinction  has  been  properly  recognized  in 
this  court  may  be  doubted.  But  however  tbat  may 
be,  in  the  cases  which  first  came  l)ef  ore  the  court 
involving  the  question  of  the  distinctive  character 
of  such  instruments,  those  in  which  the  right  to 
any  surplus  that  might  remain  after  the  payment 
of  the  debt  was  expressly  reserved  to  the  debtors 
have  been  treated  as  mortgages,  while  such  as  con- 
tained no  such  express  condition  have  been  held  to 
be  assignments.  The  distinction  so  recognized  has 
become  a  long-established  rule,  under  which  many 
transactions  have  been  entered  into  which  Involve 
property  of  great  value.** 

In  Stiles  V.  Hill.  82  TOx.  429.  under  Tex.  act  March 
24, 1879,  a  chattel  mortgage  by  a  firm  was  not  an 
assignment  for  creditors  where  it  preferred  a  cred- 
itor and  gave  power  to  sell  and  pay  the  debt,  and  it 
provided  that  the  residue  should  be  returned  to 
the  mortgagors  or  to  such  person  as  they  should 
direct,  for,  in  the  absence  of  such  a  provision,  it 
would  be  Implied.  The  opinion  does  not  show 
whether  the  return  of  the  surplus  was  the  prevalK 
ing  cause  for  the  opinion  or  not. 

So,  a  deed  of  trust  was  not  an  assignment  where 
it  was  made  to  one  creditor  preferring  him  and 
other  specified  creditors,  and  declared  the  purpose 
of  its  execution  to  be  to  secure  the  payment  of  the 
subsequent  debts,  and  was  termed  on  its  face  a  deed 
of  trust,  and  provided  for  a  return  of  the  surplus 
of  the  proceeds  to  the  grantor,  and  the  intention  of 
the  grantor  was  merely  to  charge  the  property 
with  a  preference  lien.  Seward  Confectionery  Co. 
V.  Ullman  (Tex.)  85  8.  W.  460. 

And  where  It  provided  'for  the  better  securing 
the  payment  of  the  following  notes,  accounts^ 
claims,  and  demands  in  the  manner  as  hereinafter 
set  out,  and  owing  by  me,**  and  this  contained  an 
implied  condition  of  defeasance.  It  was  said  that 
the  distinction  between  conveyances  and  assign- 
ments has  been  very  finely  drawn  In  this  state.  "If 
the  instrument  contains  either  an  express  or  im- 
plied condition  of  defeasance,  it  is  held  to  be  a 
mortgage.**  Taylor  v.  Missouri  Glass  Co.  6  Tex. 
Civ.  App.  837. 

And  where  it  recited  on  its  face  that  it  was  in» 
tended  as  a  mortgage  to  secure  certain  debts,  and 
reserved  to  the  grantor  the  surplus  after  payment 
of  the  debts,  and  did  not  convey  all  the  grantor** 
property.    Byrd  v.  Perry,  7  Tex.  Civ.  App.  378. 

And  where  it  preferred  three  classes  of  creditors, 
and  the  surplus  was  to  be  returned  to  the  debtor 
and  was  made  by  an  insolvent  covering  all  bia 
property,  and  stated:    "It  is  the  intent  and  purpose 
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in  each  of  tuch  cues  there  iB  an  express  res- 
eiration  to  the  grantor  of  such  property  as 
may  not  be  disposed  of  in  the  execution  of  the 
trust,  whereas,  in  the  instrument  under  con- 
dtleration,  the  reservation  is  only  of  surplus 
of  the  proceeds  of  the  sale.  We  are  of  opin- 
ion that  this  position  is  not  tenable,  but  we 
will  now  examine  the  cases  which  contain  a 
reservation  only  of  the  surplus  of  the  proceeds 
of  sale. 

In  Scott  ▼.  MeDania,  67  Tex.  815,  the  instru- 
ment was,  in  substance:  Whereas,  we  (the 
ffrantors)  are  Justly  indebted  to  W.  T.  and 
James  W.  Turner,  as  follows:    .    .    .    and 


whereas,  we  are  desirous  of  securing  to  said 
Turners  the  money  we  owe  them  on  said  notes; 
Therefore,  in  consideration  of  the  premises, 
we  do  grant,  bargain,  sell,  convey,  and  assign 
to  Lock  McDaniel  (here  follows  description  of 
lots,  storehouse,  and  goods,  to  have  and  to 
hold  unto  him,  the  said  McDaniel,  bis  succes- 
sors, eta,  said  property,  in  full  and  absolute 
title  forever  in  trust,  however,  as  follows: 
That  said  McDaniel  shall  take  immediate  pos- 
session and  proceed  to  sell  said  property  at 
private  or  public  sale  as  to  him  shall  seem  best 
for  the  interest  of  said  Turners,  and  out  of  the 
proceeds,  after  paying  exp>ense8,  he  shall  pay 


of  this  mortgage  to  secure  and  pay  ki  full  my  cred- 
iton  hereinbefore  named.**  The  debtor  bad  a 
right  to  prefer  oreditora.  Mills  v.  Peasels,  18  U.  & 
App.  48, 65  Fed.  Bep.  688. 

And  where  a  oonveyanoe  to  a  creditor  who  was  a 
surety  directed  him  to  sell  and  pay  the  debt  pro- 
vided that  where  a  sufficient  amount  of  goods  were 
sold  to  pay  the  claims  preferred  then  'Hhe  re- 
mainder of  said  fToods  be  returned  to  me  or  my  or. 
der/*  and  contained  the  clause  **thi8  oonveyanoe 
...  Is  intended  as  a  mortgage  to  secure  the  pay- 
ment of  the  claims  herein  named."  The  section  of 
tbe  assignment  law  providing  that  any  attempted 
preference  of  one  creditor  or  creditors  of  such  as- 
BiKoor  shall  be  deemed  fraudulent  and  without 
effect,  referred  to  preferences  attempted  in  assign- 
ments made  under  the  act,  and  this  instrument  did 
not  purport  t.o  be  a  general  assignment  in  that  it 
did  not  purport  to  be  an  assignment  of  all  the 
grantor^s  property  nor  an  assignment  for  the  bon- 
ed t  of  all  his  creditors.  The  asulgument  law.  8  17, 
recognizes  tbe  fact  that  mortgages  and  deeds  of 
trust  are  valid.  Where  the  leading  purpose  of  the 
instrument  is  to  give  security  it  will  be  held  a  mort-' 
gage.    Watterman  r.  Sll  tier  berg,  67  Tex.  loa 

And  where  it  was  made  by  a  firm  to  secure  sixty- 
five  creditors,  and  recited  that  this  conveyance  and 
delivery  of  property  was  'Intended  as  a  mortgage 
to  secure"  tbe  payment  of  the  claims,  and  "the  re- 
maluder  shall  be  returned  to  us,"  and  it  was  not 
shown  that  the  individual  members  of  the  firm 
were  insol  vent  The  difference  between  an  assign, 
ment  for  creditors  and  a  mortgage  is  that  one 
passses  title  to  the  assignee  but  the  other  only  cre- 
ates a  Men  to  secu re  a  debt.  There  was  no  clause  of 
defeasance.  Hudson  v.  Bisenmayer,  Sr.,  Mill.  & 
Elevator  Oo.  79  Tex.  401. 

And  where  it  was  directly  to  two  creditors  in 
trust  that  when  the  debt  was  paid  the  "instrument 
tube  of  none  effect,"  and  the  instrument  vested 
the  title  in  the  creditors  preferred  and  not  In  the 
trustees.    Jackson  v.  Harby,  66  Tex.  710. 

And  where  it  conveyed  to  one  creditor  in  trust  for 
twenty-eight  others  "to  secure"  the  indebtedness, 
and  conveyed  all  the  grantor's  property,  and  then 
added:  "This  transfer  and  conveyance  is  intended  as 
a  murtfrage,to  secure  to  the  full  extent  of  my  effects 
the  pay  ment  of  the  aforesaid  ciaims,"  although  it 
did  not  stipulate  that  any  residue  left  should  be  re- 
turned. But  the  law  would  do  this  If  a  mortgage 
was  Intended.    Laird  v.  Weiss,  85  Tex.  03. 

In  Laird  v.  Weiss,  85  Tex.  08,  it  was  said  that  the 
fnstrument  was  not  similar  to  those  in  the  cases  of 
Preston  v.  Carter  Bros.  80  Tex.  388,  and  John!>on  v. 
Robinson,  68  Tex.  400,  and  in  those  cases  the  Instru- 
ments under  consideration  were  not  only  absolute 
conveyances,  but  there  was  no  intimation  that 
they  were  intended  as  security  for  a  debt. 

A  transfer  by  a  firm  was  a  mortgage,  and  not  an 
assignment,  whero  it  secured  the  payment  of  four 
debts  in  different  priorities,  and  It  did  not  appear 
that  it  wa9  tbe  intention  to  convey  all  the  property 
of  the  debtor  subject  to  execution,  and  was  not 
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made  for  the  benefit  of  all  creditors.  The  deed 
provided  that  after  these  debts  shall  have  hoen 
paid  in  full  the  instrument  shall  become  null  and 
void,  and  suab  trustee  shall  return  to  us  tbe  prop- 
erty unsold.  Martin- Brown  Co.  v.  Siebe,  6  Tez» 
Civ.  App.  282. 

In  Bettes  v.  Weir  Plow  Co.  84  Tex.  543,  where  a 
firm  made  a  deed  of  trust  to  secure  certain  prefer- 
red creditors,  it  was  held  that  under  Tex.  act  March 
24, 1879. 117,  the  decisions  in  Texas  "have  carefully 
distinguished  between  assignments  and  mortgagea 
of  tbe  character  of  that  now  under  consideration. 
The  latter  are  held  not  to  be  assignments  within  the 
meaning  of  the  act,  and  its  provisions  (other  than 
that  contained  in  1 17)  have  been  declared  to  have* 
no  application  to  mortgages. 

A  deed  of  trust  by  a  firm  preferring  certain  credit- 
ors was  not  an  assignment  for  the  benefit  of  credit- 
ors, but  was  simply  a  mortgage  with  power  to- 
sell.  The  court  said  that  "by  assignment,  title 
passes  to  the  trustee,  while  a  mortgage  does  not 
puss  title,  even  though  power  to  sell  the  mortgaged 
property  may  thereby  be  conferred  on  the  mort- 
gagee or  a  third  person,  whereby  the  lien  given 
may  be  enforced."  The  only  difference  between 
this  case  and  Wallis  v.  Taylor,  67  Tex.  481,  is  that  in 
this  case  the  power  to  sell  is  conferred  on  a  third 
person,  while  in  the  former  case  the  power  was  to> 
be  exercised  by  the  creditors.  Alliance  Mill.  Co.  v. 
Baton,  86  Tex.  401, 24  L.  R.  A.  809. 

An  instrument  was  not  an  assignment  for  credit* 
ors,  but  a  chattel  mortgage,  where  Jt  was  in  form 
a  mortgage  and  recited  the  debts  due  sundry  par- 
ties and  that  the  debtor  is  desirous  of  securing  such 
creditors,  and  conveys  to  three  of  the  creditor* 
named  tbe  property  with  instructions  to  take  pos- 
session and  sell  to  pay  tbe  debts,  and  tbe  balance,  if 
any,  to  return  to  tbe  grantor.  It  then  reads,  "Thia 
Instrument  is  intended  as  a  chattel  mortgage  to  se- 
cure the  debts  herein  mentioned."  It  is  true  that 
there  was  no  express  condition  of  defeasance  but 
that  attaches  to  every  conveyance  made  for  secur- 
ity. Ttiat  it  contains  a  direction  for  the  mortgiigee 
to  sell  was  not  material,  and  instruments  similar  in 
form  have  been  held  by  tbe  supreme  court  of 
Texas  to  be  chattel  mortgages,  and  was  not  within 
the  Texas  act  of  March  24,  1879,  providing  for  as- 
signments for  the  benefit  of  creditors,  and  did  not 
conflict  with  618  of  that  act,  forbidding  preference 
in  assignments.  Beagan  v.  Aiken,  188  U.  8.  109, 8i 
L.ed.88S. 

Under  Texas  act  March  24,  1879,  a  transfer  of  a 
stock  of  goods  was  not  an  assignment  although  tbe 
preferred  creditor  knew  that  the  debtor  Intended 
to  place  the  property  beyond  the  reach  of  otber 
creditors,  but  his  debt  was  bona  fide  and  the  value 
of  tbe  property  did  not  exceed  the  debt.  Such  pre- 
ference was  not  void  on  account  of  the  assignment 
law  of.the  state,  as  the  assignment  law  did  not  ap- 
ply if  no  assignment  was  made.  Lewy  v.  Fisohl,  66 
Tex.31L 

But  a  deed  of  trust  was  an  assignment  where  it 
was  made  by  an  insolvent  and  directed  a  sale  and 
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1)  the  indebtedness  to  the  said  Turners,  prin- 
cipal and  interest;  (2)  whatever  may  be  justly 
^due  L.  &  H.  Blum  on  notes  for  which  said 
Turners  are  our  sureties;  (8)  should  there  be 
wftny  balance,  said  trustee  shall  pay  same  to 

Wallis,  Landes,  &  Co.,  of  Galveston,  to  whom 
^we  are  justly  indebted  in  the  sum  of  $1,800  on 
-open  account,  if  they  will  accept  hereunder. 
And  any  balance  thereafter  that  mav  be  still 
left  shall  be  paid  to  us,  and  if  said  Wallis, 
Xandes,  &  Co.  refuse  to  accept  said  balance, 
then  said  trustee  shall  pay  said  balance  to  H. 
•^  L.  Blum  on  our  general  account  to  them,  if 
they  will  accept  the  same.    The  insolvency  of 


the  grantors  was  shown  and  the  property  de- 
scribed in  the  instrument  was  not  sufficient  to 
pay  the  debts  therein  preferred.  This  court, 
in  holding  the  instruments  to  be  a  mortgage, 
or  trust  deed  in  the  nature  of  a  mortgage, 
through  Justice  Stayton  says:  "The  instru- 
ment is  in  effect  a  mortgage  with  power  of 
sale,  and  not  an  assignment,  and  any  interest 
that  might  by  any  possibility  remain  after  the 
payment  of  the  enumerated  debt  would  be 
subject  to  the  claims  of  creditors,  and  might 
be  reached  by  them  through  any  appropriate 
process.  In  such  an  instrument  a  claim  of 
defeasance  is  not  necessary,  but  would  be  im- 


the  prooeeds  to  be  applied  to  the  debt  of  the  gran* 
tee  and  the  surplus  to  be  paid  to  other  creditors 
named,  and  there  was  no  provision  for  a  defeasanoe 
'or  a  return  of  the  surplus  to  the  debtors.  It  did 
not  appear  that  it  covered  all  the  property  or 
-named  all  the  creditors.  Burnbam  v.  £«oiran,  88 
*lex.l. 

So,  where  It  provided  that  after  the  payment  of 
'his  debt  certain  named  creditors  should  be  paid  pro 
Tota^  and  it  was  held  that  the  instrument  was  not  in- 
tended as  a  security  for  a  debt  and  did  not  trlve  the 
4rrantor  an  equity  of  redemption  or  defearanoe  by 
payment,  and  vested  the  title  in  the  grantee  by  an 
'Absolute  transfer.    Hart  v.  Blum,  76  Tex.  118. 

And  where  a  deed  of  trust  to  one  of  the  preferred 
•creditors  conveyed  all  the  debtor*s  property,  and 
it'provided  that  preferred  creditors  were  to  be  paid 
'first  and  the  residue  to  be  applied  pro  rata  among 
•other  creditors,  and  there  was  no  condition  of  de- 
-feasance  or  equity  of  redemption.  Preston  v. 
'Carter  Bros.  80  Tex.  888. 

And  where  it  purported  to  convey  to  the  grantee 
•all  the  grantor*s  property  on  condition  that  he 
would  convert  the  property  into  cash  and  pay  cer- 
'taln  preferred  creditors  and  distribute  the  residue 
.pro  rata  among  their  other  creditors,  no  cause  of 
•defeasance  being  contained  therein,  although  there 
'was  a  clause.  '^This  instrument  is  not  intended  to 
•operate  as  an  assignment,  but  a  chattel  mortgage," 
^as  this  was  of  no  force  and  could  not  change  the 
•legal  effect.   Schneider  v.  Bagiey,  6  Tex.  Civ.  App. 

And  where  no  condition  of  defeasance  was  ex- 
pressed or  could  be  Implied,  and  the  grantor  trans- 
rf  erred,  sold,  and  conveyed  the  property  to  a  trustee 
for  the  purpose  of  disposing  of  all  his  property  by 
-sale,  and  then  applying  the  proceeds  to  the  payment 
•of  his  indebtedness  with  preferences  as  far  as  the 
-same  might  be  sufficient,  under  Sayles*s  (Tex.)  Civ. 
'Stat.  art.  65,  providing  that  every  assignment  made 
by  an  insolvent  debtor  or  in  contemplation  of  in- 
-Bolvency  for  the  benefit  of  all  his  creditors  shall 
provide  for  the  disposition  of  his  real  and  personal 
estate  among  all  his  creditors  in  proportion  of  their 
•clatms,  and  however  made  or  expressed  shall  have 
the  effect  aforesaid,  and  shall  be  construed  to  pass 
•all  such  estate  whether  specified  therein  or  not. 
The  court  said  that  the  fact  that  he  did  not  intend 
that  the  assignment  should  come  within  the  law 
made  no  difference  if  it  was  made  under  such  cir- 
cumstances and  in  such  manner  as  to  bring  it 
within  the  assignment  act.  Foreman  v.  Bumette, 
88  Tex.  896. 

Under  Saylee's  (Tex.)  Civ.  Stat.  art.  6&.  a  deed  of 
trust  reciting  the  grantor's  insolvency  and  direct- 
ing a  sale  of  the  property  and  the  payment  of  pro- 
ceeds preferring  certain  creditors  and  the  balance 
generally  amongst  the  other  creditors  and  the  sur- 
plus, if  any,  to  be  returned,  was  not  a  mortgage  but 
was  an  assignment  for  creditors.  Padgitt  v.  Wood 
(Tex.  Civ.  Appj  U  8.  W.  1108. 

So,  a  deed  of  trust  conveying  all  the  grantor's 
property  was  an  assignment  where  it  provided  that 
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the  trustee  shall  own  and  sell  for  cash  and  execute 
deeds,  and  shall  first  pay  in  full  or  pro  rata  the 
grantee's  (grantor's)  preferred  creditors,  and  if  any 
remains  undisposed  of  the  trustee  shall  convey  the 
same  to  the  grantor,  *^n  trust,  however,  for  the 
purpose  of  securing  and  effecting  early  payment 
of  all  my  Just  debts."  The  use  of  the  word  '^secur- 
Ity"  did  not  constitute  the  instrument  a  mortgage. 
Lochte  V.  Blum,  10  Tex.  Civ.  App.  886w 

A  conveyance  in  trust  by  a  member  of  a  firm  of 
the  firm  property  was  a  common- law  assignment 
where  it  provided  that  the  grantee  should  sell  the 
property  and  pay  their  debts  first,  and  distribute 
the  surplus,  if  any,  among  the  grantor's  other  cred- 
itors pro  rata.  This  conveyance  contained  no  con- 
dition of  defeasance,  and  was  an  absolute  transfer 
of  the  property,  and  the  surplus  was  placed  at  the 
disposal  of  the  trusteea  It  was  not  a  statutory  as- 
signment because  It  did  not  convey  all  the  prop- 
erty, nor  was  It  accompanied  by  an  inventory,  and 
did  not  show  that  the  assignors  were  insolvent. 
Johnson  v.  Kobinson.  08  Tex.  £99. 

In  the  case  of  Wallls  v.  Taylor,  67  Tex.  481,  Che 
debtor  placed  on  record  a  conveyance  directly  to 
his  creditors  without  their  knowledge,  and  the 
same  was  held  not  to  be  a  mortgage,  which  it  was 
claimed  by  the  grantee  was  the  effect  of  this  in. 
strument. 

VermonL 

The  early  Vermont  cases  held  that  a  mortgage  or 
deed  of  trust  was  not  an  assignment  for  creditors 
where  there  was  no  trust  for  any  other  person 
than  the  grantee.  But  the  latest  Vermont  case 
holds  that  the  act  of  1868  applies  to  all  special  or 
partial  assignments  as  well  as  to  general  assign- 
ments, and  prohibits  a  preference. 

Under  Vermont  act  186S  (Sees.  Acts  No.  18),  pro- 
viding that  all  assignments  hereafter  made  of 
property  including  choses  in  action  by  debtors  for 
the  benefit  of  creditors  shall  be  In  writing,  a  deed 
of  trust  was  void  and  was  an  assignment  for  cred- 
itors where  it  preferred  certain  creditors,  and  the 
grantor  was  solvent  so  far  as  his  own  personal 
debts  were  concerned  but  was  liable  as  indorser  to 
an  amount  exceeding  all  his  properly.  The  pur- 
pose named,  ^*for  the  benefit  of  creditors,"  In  the 
act,  coEistituted  the  only  limitation,  and  the  pur- 
pose of  the  act  was  to  require  partial  or  special  as- 
signments to  be  made  in  the  manner  provided  for 
by  the  law  of  1888.  Passumpsic  Bank  v.  Strong,  tf 
Vt296. 

In  Passumpsic  Bank  v.  Strong,  42  Vt.  806.  it  was 
said  that  the  dictum  in  Stanley  v.  Bobbins,  86  Vt. 
428,  to  the  effect  that  the  law  of  1858  was  applicable 
only  to  general  assignments,  was  not  approved. 
That  case  was  not  an  assiirnment  but  was  a  lease  for 
three  years  with  a  stipulation  on  the  part  of  the 
lessee  that  he  would  pay  rent  to  the  person  who 
held  a  note  against  the  lessor. 

In  Passumpsic  Bank  v.  Strong.  48  Vt.  886,  it  was 
said  that  in  1843  a  simple  bill  declaring  all  general 
assign  menu  void  was  passed.   Then  it  waS|that  the 


ras  passed.  ThenltwaS|tha 
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plied  fcom  the  character  of  the  InstrumeDt  It- 
-self,  and  *'it  was  executed  by  persons  unable 
>to  pay  their  debts,  and  gave  preference  to 
•creaHors  named,  but  the  ri^ht  of  even  an  in- 
solvent debtor  to  do  this  haa  always  been  rec- 
oirnized,  in  the  absenee  of  legislation  forbid- 
ding it." 

In  Beites  ▼.  Weir  PUno  Co,  84  Tex.  548,  the 
Instrument  was,  in  substance:  Martin  &  Co., 
in  consideration  of  $5,  the  trust  hereinafter 
created,  grant,  bargain,  sell,  convey,  and  de- 
Uver  to  U.  8.  Bettes,  and  his  successors  in 
trust,  their  stock,  etc.  ...  in  trust  for  the 
following  purposes,  to  wit:    Whereas,  we  are 


indebted  to  the  following  Arms  and  corpora- 
tions in  the  amounts  set  opposite  their  respec- 
tive names,  to  wit  (here  follows  list  of  cred- 
itors); and  whereas,  we  are  unable  to  pay 
same,  but  desirous  of  securing  the  speedy 
payment  thereof  Therefore,  we  hereby  turn 
over  and  deliver  the  possession  of  said  prop- 
erty  to  H.  S.  Bettes,  trustee,  expressly  pledge 
same  to  him  to  secure  the  payment  of  said 
debts,  authorize  him  to  sell  the  same  for  cash, 
and  direct  him  out  of  the  proceeds  to  pay  (1) 
expenses  of  the  trust;  (3)  to  pay  the  first  debt 
in  the  list  in  full;  (8)  to  pay  the  second  debt 
in  full,  if  sufficient  remains,  if  not,  to  pay  the 


•distinction  between  Reneral  asslfrnmeDts  and  those 
not  general  became  of  ooatroUlnir  importaooe. 
The  result  was  a  series  of  transactions  in  various 
iparts  of  the  state,  as  in  Peck  v.  Merrill.  26  Yt.  686. 
After  nine  years  of  that  kind  of  experience,  and  It 
•being*  found  that  tbeaot  w»  wholly  inadequate  to 
the  purpose  designed,  the  act  of  1862  was  passed. 

A  lease  providioR  that  the  rent  shall  be  paid  by 
•the  lessee  to  a  creditor  of  the  lessor  was  not  an  as- 
eignment  for  creditors  under  Yt.  acts  1848  and  1P6S. 
The  Yermont  act  of  1852  was  Intended  as  a  substi- 
tute for  tb3  act  of  1B48,  and  the  act  of  1848  was  lim- 
ited to  general  assignments.  The  act  of  186S  was 
not  expressly  so  limited,  but  its  provisioos  did 
ehow  that  it  was  only  general  assignments  that  the 
legislature  had  In  view.  To  come  within  the  act 
there  must  be  a  trust  created  for  the  benefit  of 
«ome  persons  other  than  the  parties  to  the  assign- 
ment.   Stanley  v.  Bobbins,  86  Yt.  422. 

A  transfer  of  accounts,  claims,  and  demands  to 
4in  attorney  holding  accounts  for  collection  against 
the  grantor  was  not  an  assignment  for  creditors 
under  Yt.  act  1862,  as  that  act  did  not  embrace 
-specific  assignments  to  creditors  directly,  Noyes 
-v.  Brown.  88  Yt.  481. 

In  Noyes  v.  Brown,  88  Yt.481,  It  was  said:  **A8  the 
oounsel  for  the  plaintiff  conceded,  it  is  quite  pal- 
pable that  the  act  of  1862  does  not  embrace'specific 
«s8lgnmenT8  to  creditors  directly,  and  as  It  is  ob- 
vious that  persons  entitled  to  indemnity  against 
liabilities  incurred  on  account  of  others  stand  in 
•the  same  right  in  respect  to  security  as  creditors, 
the  result  of  the  views  above  expressed  is  that  the 
^assisrnment  in  this  case  Is  not  affected  by  the  law  of 
1862." 

A  deed  of  trust  of  all  the  debtor's  property  was 
not  an  assignment  where  there  was  no  trust  cre- 
ated for  some  person  other  than  the  grantee.  A 
transfer  directly  to  the  creditor  of  the  grantor 
-simply  to  secure  a  debt  does  not  come  within  the 
•etatute.    McGregor  v.  Chase,  87  Yt.  286. 

And  a  conveyance  by  a  debtor  of  all  his  property 
-direct  to  creditors  or  sureties  for  their  benefit  was 
.«  mortgage  or  pledge  of  personal  property  and  not 
an  assignment  for  creditors,  under  Yt.  act  18^ 
providing  that  a  general  assignment  hereafter  by 
debtors  for  the  benefit  of  creditors  shall  be  null 
-  and  void  as  against  the  creditors  of  said  debtors. 
Peck  V.  Merrill,  26  Yt.  686. 

In  Peck  V.  Merrill  it  was  said  that  a  transfer  by 
•a  debtor  of  all  his  property  does  not  of  itself  make 
what  is  termed  a  general  assignment,- but  it  must 
also  be  conveyed  to  trustees  to  be  held  by  them  in 
trust  for  other  creditors.  If  it  is  conveyed  directly 
to  creditors  or  sureties  for  their  benefit,  and 
no  trust  is  created  for  others,  the  transfer  is  then 
to  be  treated  as  a  mortgage  or  pledge  of  personal 
property. 

WathingUm, 

In  Washington  a  preference  by  an  Insolvent 
debtor  Is  not  an  assignment  for  creditors. 

So,  under  Wash.  Oen.  Stat.  I  if!41,  providing  that 
fio  general  assignment  of  property  by  an  Insolvent 
<7  L.  R.  A. 


or  In  contemplation  of  Insolvency  for  the  benefit 
of  creditors  shall  be  valid  unless  it  is  made  for  the 
benefit  of  all  his  creditors  in  proportion  to  the 
amount  of  their  respective  debts,  a  bill  of  sale  pre- 
ferring a  creditor,  made  in  good  faith,  is  not  void. 
Under  the  Washington  laws,  an  assignment  must 
be  voluntary,  and  an  actual  Intention  to  assign 
must  exist,  and  such  an  intention  cannot  be  Im- 
puted to  an  insolvent  debtor  because  he  conveys 
or  mortgages  his  property  to  one  or  more  cred- 
itors.  Drake  v.  Paulhamus,  66  Fed.  Rep.  885. 

And  a  transfer  of  all  the  debtor's  property  did 
not  constitute  an  assignment  for  creditors  under 
the  statute  prohibiting  a  preference  by  creditors 
in  such  transaction.  It  was  optional  with  the 
debtor  whether  he  should  avail  himself  of  the  pro- 
visions of  that  act,  if  he  did  not  choose  to  he  could 
dispose  of  his  entire  property  to  pay  a  portion  of 
his  debts.    Furth  v,  Snell.  6  Wash.  642. 

And  a  mortgage  made  by  Insolvents  covering  all 
their  property  was  not  an  assignment  for  creditors. 
Thecourt  said  that  there  is  no  law  preventing  a  deb^ 
or  in  failing  circumstances  from  securing  a  portion 
of  his  creditors  so  long  as  he  does  so  in  good  faith, 
although  he  should  dispose  of  his  entire  property 
and  leave  other  debts  unsatisfied.  Turner  v.  Iowa 
Nat.  Bank,  2  Wash.  192. 

And  a  deed  of  trust  by  a  partnership  firm  of  all 
Its  property  preferring  certain  creditors  was  not 
an  assignment  for  creditors  under  the  general  as- 
sifrnment  law  of  Washington.  Yietor  v.  Glover 
(Wash.)  48  Pac.T88. 
Wett  Virginia. 

In  West  Ylrginia  a  preference  Is  prohibited  by 
the  statute,  and  a  mortgage  or  deed  preferring  a 
creditor  will  be  held  to  be  an  assignment. 

West  Ylrginia  Oode  1801,  chap.  74, 1  2,  p.  648  (act 
1891,  p.  858,1 128),  provides  that  if  an  Insolvent  debtor 
gives  or  attempts  to  give  any  creditor  a  preference 
such  preference  shall  be  void,  and  the  conveyance 
shall  be  taken  and  held  to  be' made  for  the  benefit 
of  all  the  creditors. 

So  a  deed  of  sale  by  an  Insolvent  preferring  a 
creditor  was  void  and  inured  to  the  benefit  of  all 
the  creditors.  The  court  held  that  this  statute  ap- 
plied to  a  transfer  of  specific  property  for  partic- 
ular debts  as  well  as  to  general  assignments  for 
creditors.    Wolf  v.  McGuffln,  37  W.  Ya.  862. 

Under  this  section  a  conveyance  to  an  insolvent 
debtor  must  be  dealt  with  as  required  by  8  2, 
whether  such  gift  k>e  bona  fide  or  fraudulent  in 
law  or  in  fact.  It  was  said  that  if  a  conveyance 
is  bona  fide  and  for  full  value  the  preference  will 
be  set  aside  and  the  proceeds  applied  to  the  debts. 
Second,  if  the  sale  is  absoluto  bnt  at  a  price  not 
equal  to  the  full  value,  a  sale  will  be  made  by  the 
court  to  avoid  a  preference.  Third,  if  the  sale  Is 
fraudulent  and  the  debtor  is  Insolvent,  then  the 
sale  will  be  set  aside  and  a  resale  made,  and  the 
former  rule  in  equity  of  awarding  a  diligent  cred- 
itor who  first  assailed  a  fraudulent  deed  with  a 
preference  must  give  way  to  the  statute.  First 
Nat.  Bank  V.  Parsons,  42  W.  Ya.18^ 
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balance  thereon:  (4)  balance,  if  any,  to  apply 
to  the  third  debt;  (5)  balance,  if  any,  to  be 
applied  to  the  fourth  debt;  and  (6)  if  any 
balance  remains,  to  pay  the  same  over  to  us 
or  to  our  order.  The  insolvency  of  the  grant- 
ors was  shown.  The  Weir  Plow  Co.,  an  un- 
preferred  creditor  of  the  grantors,  caused  a 
portion  of  the  property  conveyed  to  be  seized 
and  sold  under  attachment,  and  thereupon  the 
trustee.  Bettes,  and  the  beneficiaries  in  the  in- 
strument sued  the  attaching  creditor  and  the 
sheriff  to  recover  damages  for  the  seizure  of 
the  goods.  If  the  instrument  had  been  an 
assignment  the  trustee  would  have  been  enti- 


tled to  recover  in  any  event.  If,  however,  it 
was  a  mortgage,  their  right  to  recover  depended 
upon  the  other  questions  discussed  in  the 
opinion  and  the  discussion  of  wliich  would 
have  been  unnecessary  unless  the  instrument 
was  a  mortgage.  The  question  as  to  whether 
the  instrument  was  a  mortgage  must,  there- 
fore, have  been  settled  in  the  affirmative  before 
the  other  questions  could  have  been  reached. 
In  referring  to  the  character  of  the  instrument 
the  court,  through  Justice  Gaines,  says:  *'Our 
decisions  have  carefully  distinguished  between 
assignments  and  mortgages  of  the  character  of 
that  now  under  consicleration.    The  latter  are 


Wisconsin, 

Id  Wisconsin  a  sale  or  mortgaffe  prefeninflr  a 
creditor,  made  directly  to  such  creditor,  ii  not  an 
assignment  for  creditors.  But  where  a  trust  is 
created  for  more  than  one  creditor  and  aJl  the 
debtor*8  property  is  conveyed,  there  are  cases  hold- 
ing such  mortgage  or  t>ill  of  sale  to  l>e  an  assign- 
ment for  creditors.  It  is  diflBoult  in  this  state  to 
clearly  define  the  rule  that  should  govern.  The 
leading  case  of  Winner  v.  Hoyt,  68  Wis.  227, 67  Am. 
Kep.  257,  resorted  to  extrinsic  evidence  to  establish 
that  chattel  mortgages  made  directly  to  creditors 
was  an  assignment,  and  the  case  seems  to  turn  on 
the  question  that  the  whole  property  was  mort- 
gaged to  various  creditors  individually,  and  there 
was  an  outside  agreement  among  them  that  one 
was  to  act  for  all  and  divide  the  property  pro  rata 
among  them. 

Wisconsin  Rev.  Stat.  8 1604,  provides  that  all  vol- 
untary assignments  or  transfers  for  the  benefit  of 
creditors  shall  be  void  as  against  the  creditors  of 
the  person  making  the  same,  unless  executed  as 
therein  required. 

Wisconsin  Rev.  Stat.  (Sanb.  ft  B.  Anno.  Stat. 
8 1688a.  Laws  1883,  chap.  849,  Amended  Laws  1887, 
chap.  451).  provides,  (I  I.)  all  assignments  for  cred- 
itors which  shallr  contain  a  preference  except 
for  wages  shall  be  void,  and  (8  2)  every  sale  or 
mortgage  made  by  an  insolvent  debtor  within 
sixty  days  prior  to  the  making  of  an  assitrnment 
and  in  contemplation  thereof  shall  be  void,  pro- 
vided the  vendor  or  any  person  benefited  or  receiv- 
ing such  mortgage  had  reasonable  cause  to  believe 
such  debtor  insolvent.  Laws  1888,  chap.  849.  pro- 
vides that  an  assignment  containing  preferences 
shall  be  void,  and  that  preferences  made  within 
sixty  days  prior  to  an  assignment  are  void. 

The  cases  in  Wisconsin  holding  that  a  preference 
is  not  an  assignment  for  creditors  are,  Cribb  v. 
Hibbard,  8.  B.  ft  Co.  77  Wis.  199;  Chicago  Coffin  Co.  v. 
Maxwell,  70  Wis.  282;  Carter  v.  Bewey,  62  Wis.  662: 
Michelstetter  v.  Weiner,  82  Wis.  296;  Menzesbeimer 
V.  Kennedy,  75  Wis.  411:  Hoey  v.  Pierron,  «7  Wis. 
262;  Gage  v.  Chesebro,  49  Wis.  486;  Dubuque  Nat. 
Bank  v.  Weed.  57  Fed.  Rep.  613;  JToyes  v.  Qvale,  70 
Wis.  225:  Green  v.  Remington,  72  Wis.  648;  Ingram 
V.  O6bom,70  Wis.  184:  Little  Wolf  Biver  Imp.  Co.v. 
Jackson,  66  Wis.  42. 

Under  Wis.  Laws  1883,  chap.  849,  Laws  1887,  chap. 
451.  same  as  Sanborn  ft  Berryman,  Anno.  Stat. 
81693a,  chattel  mortgages  and  assignments  of  ac- 
counts by  an  insolvent  firm,  and  Individual  6e^6s 
of  tbe  members  preferring  certain  creditors,  did 
not  constitute  an  assignment  for  creditors.  Secur> 
ities  were  not  affected  where  no  assignment  was 
made.  D  nder  the  act  of  1888,  a  preference  was  not 
alTected  which  was  not  in  the  assignment  itself. 
Cribb  V.  Hibbard,  8.  B.  ft  Co.  77  Wig.  199.  In  thl.- 
case  there  was  no  collusion  among  the  mort- 
gagees, but  each  acted. 

In  Cribb  v.  Hibbard,  S.  B.  ft  Co.  77  Wis.  199,  the 
case  of  Winner  v.  Hoyt,  66  Wis.  227,  57  Am.  Rep. 
257,  was  distinguished.    *'It  only  remains  to  be  oon- 

87L.R.A. 


sldered  whether,  after  having  obtained  and  filed 
the  chattel  mortgage,  tbe  uking  of  an  assignment 
of  the  ledger  accounts,  as  further  security  fur  the 
same  indebtedness,  rendered  the  whole  transaction, 
or  even  such  assignment  of  the  ledger  accounts,  a 
voluntary  assignment  or  transferror  the  benefit  of 
or  in  trust  for  creditors,  within  the  meaning  of  the 
statutes  cited.  Such  assignment  of  that  account 
for  such  a  purpose  was  very  much  in  principle  like 
the  delivery  of  a  chattel  or  a  pledge  to  secure  a 
debt,  and  certainly  was  not  within  the  statute  of 
frauds.  .  .  .  Whether  such  assignment  and  the 
mortgage  are  considered  together,  or  the  araign- 
ment  of  the  account  is  considered  separately,  there 
are  manifestly  absent  from  the  transaction  several 
elements  which  were  present  in  Winner  v.  Hoyt.»* 
The  court  said  that  in  Winner  v.  Hoyt,  there  wa« 
an  expectation  and  Intent  on  tbe  part  of  tbe  debt- 
ors that  in  case  of  a  surplus  it  would  go  to  the  un- 
secured creditors. 

Under  Wis.  Laws  1883.  chap.  849,  a  chattel  mort- 
gage  was  not  an  assignment  for  creditors  where  it 
was  given  in  trust  to  one  attorney  to  secure  the 
payment  of  claims  held  by  him.  and  no  assijrnment 
was  made,  and  it  was  a  matter  of  doubt  whether 
the  debtors  fully  understood  tbelr  situation  and 
expected  to  be  able  to  continue  although  they 
were  Insolvent,  and  the  grantee  did  not  know  that 
the  grantors  were  insolvent  and  the  property  mort- 
gaged was  of  less  value  than  the  grantors  would 
have  been  entitled  to  have  claimed  as  their  exemp- 
tion, and  the  property  not  embraced  in  the  mort- 
flrage  was  of  no  great  value.  Chicago  Coffin  Co.  v» 
Maxwell,  70  Wis.  282. 

Under  Wis.  Laws  1883,  chap.  849,  Laws  1887,  chap. 
451,  same  as  Sanborn  ft  Berryman,  Anno.  Stat. 
6 1608a,  and  act  of  1883,  chap.  349,  a  preference  was 
not  affected  which  was  not  in  tbe  assignment  Itself. 
A  chattel  mortgage  made  to  an  attorney  of  credit- 
ors holding  claims  in  trust  for  the  payment  thereof 
was  not  an  assignment  where  tbe  mortgagee  did 
not  know  of  such  insolvency.  In  this  case  the 
mortgagors  were  to  continue  in  business  and  the 
grantee  did  not  take  possession  of  the  property^ 
und  the  mortgagors  sold  it  and  paid  tbe  money 
over  to  the  mortgagee,  and  the  mortsage  did  not 
cover  ail  the  property  of  the  grantors  and  was  not 
intended  to  do  so.  Chicago  Coffin  Co.  v.  Maxwell* 
70  Wis.  282. 

And  a  chattel  mortgage  was  not  an  assignment  for 
creditors  where  it  was  for  securing  the  payment 
of  $1,000,  conditioned  for  the  payment  to  the  mort- 
gagees of  several  claims  In  their  hands  and  such 
other  claims  and  such  claims  as  may  come  into 
their  hands  and  another  claim  amounting  to  $127. 
('arter  v.  Rewey,  62  Wis.  fiS2.  The  instrument  in 
rbis  case  was  executed  before  the  act  of  1883  waa 
passed.. 

And  where  three  successive  chattel  mortgage* 
were  given  on  the  same  day  and  delivered  to  an  at- 
torney for  mortgagees,  and  the  next  day  possession 
was  taken  by  him  of  the  goods  in  satisfaction  of 
the  mortgage  or  for  the  third^mprtgagee  who> 
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held  not  to  be  assign  meDU  within  the  meaning 
of  the  act,  and  its  provisions  (other  than  that 
contained  in  §  17  [Acts  1879.  p.  60]  have  been 
declared  to  have  no  application  to  mortgages. 
It  would  seem,  therefore,  that  mortgages  and 
liens  are  not  embraced  within  the  terms  of  the 
title  of  the  act" 

In  each  of  the  two  cases  next  above  men- 
tioned the  conveyance  was  to  a  trustee,  cre- 
ated preference  liens  upon  specified  propertv 
for  the  purpose  of  paying  specified  indebted- 
ness in  the  order  of  preference,  contained  no 
condition  of  defeasance  and  no  provision  for 
the  return  of  unsold  property,  but  did  provide 


for  the  return  of  the  surplus  of  the  proceeu« 
of  sale.  There  was.  however,  no  ezpressioo, 
on  the  face  of  either  iostrument.  evidencing 
an  intent  on  the  part  of  the  grantor  to  devest 
himself  of  all  title  and  interest  in  the  property. 
It  would  seem  that  the  instruments  in  these 
cases  are  substantially  the  same  as  the  one  set 
out  in  our  former  opinion  herein.  We  will 
now  examine  the  cases  in  which  the  instru- 
ment contained  neither  a  defeasance  clause'nor 
any  provisions  for  returns  of  surplus  of  prop- 
erty or  proceeds  of  sale. 

In  WaUis  v.  Taplor,  67  Tex.  481.  the  instru- 
ment therein  set  out  and  hereinbefore  copied 


would  have  to  i«y  the  prior  moztffairei.  Michel- 
•tetter  v.  Welner,  8S  Wig.  288. 

In  HichelAtetter  v.  Weiner,  8S  Wis.  208,  Winner 
▼.  Hoyt,  66  Wis.  227,  67  Am.  Rep.  267,  was  distin- 
guished,  as  in  this  case  the  evidence  nowhere 
showed  that  any  trust  was  created  or  trustee  ap- 
pointed either  in  writinflr  or  by  parol.  **This  court 
has  held  that  in  order  to  stamp  a  transaction  of 
this  nature  with  the  character  of  a  voluntary  as- 
siffoment  there  must  be  a  trust  created  and  a 
trustee  appointed.*' 

Chattel  mortiraffes  of  all  the  debtor's  property  to 
secure  the  indebtedness  to  such  creditors,  and  for 
no  other  purpose,  did  not  constitute  anaMifrnment 
for  creditors.  Menzesbelmer  v.  Kennedy,  75  Wis. 
41L 

In  Hoey  ▼.  Pierron,  67  Wis.  282,  It  was  held  that 
four  chattel  mortsra^es  did  not  constitute  a 
voluntary  assignment,  distinjruisbinjr  Winner  v. 
Hoyt,  66  Wi9.  S27,  67  Am.  Bep.  257,  because  there 
was  no  evidence  that  these  mort^aRes  covered  all 
the  property  of  the  debtor,  and  there  was  no  asslarn- 
ment  of  the  debtor's  accounts,  assets,  and  thin^in 
action,  and  there  was  no  intent  on  the  part  of  the 
mortgagor  to  hinder  or  delay  his  creditors,  and  no 
knowledge  of  facts  on  the  part  of  the  mort- 
raiTpe  to  put  an  ordinary  cautious  person  on  in- 
quiry. 

And  an  Instrument  preferrinir  a  creditor  was  a 
chattel  mortgage  and  not  an  assignment  whore 
there  was  no  defeasance,  but  it  appeared  that  the 
Instrument  was  intended  merely  as  security,  and 
the  debtor  had  the  right  of  redemption  if  season- 
ably exercised,  and  the  instrument  authorized  the 
grantee  to  hold  the  same  until  the  maturity  of  the 
notes  indorsed  by  him,  and  if  the  grantor  should 
fail  to  pay  them  when  due,  the  grantee  should  pay 
them  out  of  the  proceeds  and  render  the  surplus  to 
the  grantor.    Gage  v.  Chesebro,  40  Wis.  486. 

The  al)ove  instrument  provided  that  it  was  for 
the  purpose  of  securing  C.  against  loss  for  notes 
held  by  him  and  notes  on  which  he  was  indorser. 
and  authorized  him  to  sell  the  property  and  pay 
the  same,  and  after  the  notes  and  interest  should 
be  fully  paid  the  said  G.  '*  shall  render  the  remain- 
der of  said  mortgaged  property,  if  any  there  be, 
and  any  surplus  of  cash  arising  from  the  proceeds 
of  sales— to  me." 

And  where  on  the  4th  of  September  a  warranty 
deed  and  bill  of  sale  of  the  grantor's  property  was 
made  to  the  presidents  of  two  banks  who  executed 
a  written  defeasance  to  the  effect  that  they  were 
given  as  collateral  securities  for  the  payment  of 
detts  held  by  the  bank,  and  on  the  10th  of  iSeptem- 
ber  the  grantors  executed  mortgages  directly  to 
the  banks.  The  first  mortgages  showed  that  they 
were  given  as  security,  which  was  valid  in  Wis- 
consin. Dubuque  Kat.  Bank  v.  Weed,  57  Fed.  Bep. 
618. 

And  where  a  sale  of  the  entire  stock  of  goodf 
was  made  by  an  embarrassed  firm,  and  the  pur* 
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chaser  was  not  a  creditor  but  agreed  to  pay  $6,000 
to  the  creditors  in  certain  priorities,  the  balance,  if 
any,  to  be  paid  as  the  debtor  should  direct.  Oreen 
V.  Bemington,  72  Wis.  648. 

So,  a  sale  by  a  contractor  to  another  party, 
who  assumed  all  the  debts  and  liabilities  arising 
out  of  the  business  and  agreed  to  satisfy  a  debt 
out  of  the  profits,  was  not  an  assignment  for  credit- 
ors where  it  was  unaccompanied  by  any  trust  in 
favor  of  the  debtor  or  any  of  his  creditors.  In- 
gram V.  Osbom,  70  Wis.  184. 

In  Ingram  v.  Osborn,  70  Wis.  184,  the  case  of 
Winner  v.  Hoyt,  66  Wis.  227,  67  Am.  Bep.  297,  was 
distinguished,  as  in  that  case  the  debtors  transfer- 
red all  their  property  by  six  chattel  mortgagee 
and  five  assignments,  making  eleven  instruments 
at  the  same  time  for  the  same  purpose  with  the  un- 
derstanding that  one  creditor  for  himself  and  as 
trustee  for  the  others  should  take  possession  and 
convert  the  same  into  money  and  divide  the  same 
pro  rata  among  the  favored  creditors. 

A  transfer  of  a  stock  of  goods  was  sustained 
where  the  value  of  the  goods  did  not  exceed  the 
det)t,  and  the  transfer  was  not  controlled  by  Wis. 
Laws  1883,  chap.  848,  providing  that  a  preference 
was  forbidden  if  made  by  a  debtor  within  sixty  days 
prior  to  the  making  of  the  deed  of  assignment. 
But  no  deed  of  assignment  for  creditors  was  made. 
Noyes  v.  Qvale,  70  Wis.  224. 

A  verbal  promise  equivalent  to  an  accepted  order 
to  pay  certain  creditors  the  money  t)elonging  to 
such  debtor  was  not  a  voluntary  assignment. 
Little  Wolf  Biver  Imp.  Co.  v.  Jackson,  66  Wis.  42. 

A  transfer  of  a  railroad  building  contract  was 
not  void,  where  the  preferred  creditor  purchased 
.with  knowledge  of  the  grantor's  insolvency,  but 
the  value  of  the  property  transferred  did  not  ex- 
ceed the  debt,  and  it  requhred  more  money  to  be 
Invested  in  order  to  save  the  preferred  creditor 
from  liability.  The  court  held  that  this  transfer 
was  not  controlled  by  Wis.  Laws  1883,  chap.  849, 
providing  that  preferences  or  transfers  made  by  a 
debtor  within  sixty  days  prior  to  the  making  of  an 
assignment  are  forbidden,  as  there  was  no  assign- 
ment for  creditors.  Ingram  v.  Osbom,  70  Wis. 
184. 

But  In  Winner  v.  Hoyt,  66  Wis.  87,  67  Am.  Bep. 
267.  under  Wis.  Bev.  Stat.  I  1604.  and  Laws  1883, 
chap.  349, 1 1.  chattel  mortgages  by  a  firm  were  held 
I  general  assignment  for  creditors  with  prefer- 
ences, and  void,  where  five  mortgages  were  all 
made  atone  time  and  four  assignments  of  accounts 
and  credits  were  made  on  the  same  date,  which 
transferred  the  entire  property  of  the  debtor,  and 
the  firm  was  known  to  be  Insolvent  by  each  of  the 
irrantees  at  the  time  of  receiving  the  preference, 
nd  the  property  was  not  worth  to  exceed  60  per 
sent  of  the  debts  they  were  given  to  secure.  In 
this  case  the  chattel  mortgagees  made  an  agree- 
ment amongst  themselves  authorizing  one  of  them 
to  represent  them  on  the  foreclosure  of  the  chattel 
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coDtaiDB  neither  a  condition  of  defeasance  nor 
a  clause  providing  for  the  return  of  surplus  of 
property  or  surplus  of  proceeds  of  sales.  It 
merely  fixes  a  lien  or  charge  upon  the  prop- 
erty therein  mentioned  for  the  purpose  of 
paying  the  debts  therein  specified,  without  any 
expression  on  the  face  thereof  to  the  effect  that 
the  instrumont  was  intended  as  a  security. 
The  instrument  was  treated  as  a  mortgage, 
and,  as  we  have  seen  above,  was  subsequently 
referred  to,  in  AUianee  Mill.  Oo,  v.  EcUon^  by 
the  learned  chief  justice,  who  wrote  both  opin- 
ions, as  being  similar  to  the  instrument  in  the 
latter  case. 

In  Laird  v.  Wei99  Bra§.  85  Tex.  98,  the  in- 
strument was  substantially  as  follows:  Where- 
as, I,  Hermann  Eempinski,  am  justly  indebted 
to  the  following  persons  and  corporations,  to 
wit  (here  follows  the  list  of  twenty-eight  cred- 
itors, aggregating  $6,040):  and  whereas,  I  am 
anxious  to  secure  to  the  full  extent  of  mv 
means  the  payment  of  the  aforesaid  indebted- 
ness: Therefore,  I,  in  consideration  of  the 
J  premises,  hereby  grant,  sell,  transfer,  and  de- 
iver  unto  J.  £.  B.  Laird,  all  mv  entire  stock 
of  goods,   etc.  (here  follows  description  of 

groperty).  That  the  property  and  effects 
erein  conveyed  is  all  the  property  owned  by 
me  subject  to  force  sale.  This  transfer  and 
conveyance  is  intended  as  a  mortgage,  to  se- 
cure, to  the  full  extent  of  my  effects,  the  pay- 
ment of  the  aforesaid  claims;  and  said  trustee, 
for  the  purpose  of  paying  the  same,  or  so  much 
thereof  as  he  may  be  able  so  to  do,  is  hereby 
authorized  to  take  charge  of  and  sell  said 
goods,  wares,  and  merchandise,  for  cash,  at 
whol^ale  or  by  retail,  at  private  sale  or  pub- 
lic auction  as  may  by  him  be  deemed  best; 


and  the  proceeds  arislne  from  such  sale  or 
sales  and  the  money  collected  on  said  notes- 
and  accounts  shall  be  by  said  trustee  applied 
as  follows:  (1)  To  the  payment  of  the  costa 
and  expenses  of  executing  this  trust,  includ- 
ing a  reasonable  commission  to  the  trustee^ 
and  a  reasonable  attorney  fees.  To  the  pay- 
ment of  the  aforementioned  claims  in  the- 
f ollowing  order,  that  is  to  say:  The  claims  of 
the  City  National  Bank  shall  be  first  paid^ 
next,  Ijie  claims  of  J.  Michelson  A  Bros.;, 
next,  the  claim  of  J.  H.  Chiles;  next,  the  claim 
of  T.  H.  Phillipson  &  Co. ;  next,  the  claim  of 
J.  E.  B.  Laird;  next,  the  claim  of  David  Eem- 
pinski; and  the  remainder  of  the  said  above- 
enumerated  claims  shall  be  paid  without  dis^ 
tinction  or  preference.  The  grantor  waa 
shown  to  be  insolvent.  The  commission  of 
appeals,  in  holding  said  instrument  a  mort- 
gage, through  Collard,  J.,  says:  "The  instru- 
ment was  evidently  a  mortgage  with  a  power 
of  sale.  Its  object  and  its  terms,  as  expressed^ 
make  it  a  security  for  the  debts  named.  It 
does  not  stipulate  that  any  residue  left  over  ivt 
the  hands  of  the  trustee  after  payment  of  the 
debts  as  directed  should  be  returned  to  the 
debtor,  but  the  law  would  do  this,  if  a  mort- 
gage was  intended.  The  expressions  in  the- 
instrument.  that  the  purpose  of  its  execution 
was  *to  secure'  the  payment  of  debts,  and  the 
emphatic  statement  that  it  was  Intended  as  a 
mortgage  to  secure'  debts,  leaves  no  room  for 
argument.  A  mortgage  is  a  security,  and 
whether  it  so  declares  or  not,  the  equity  of 
redemption  remains  in  the  mortgagor.  The 
instrument  is  not  similar  to  those  in  the  case 
of  Pteiton  V.  Carter  Bro$.  80  Tex.  888,  and 
Johnson  V.  Bohintton,  68  Tex.  400.    ...    An 


mortirage  for  the  purpose  of  protectlnr  their  in- 
terests and  divide  tbe  proceeds  amongst  themselves 
pro  raUu  In  this  ease  the  Judge  renderlDg  the 
prevalltng  opinion  followed  the  Federal  decisions 
in  Hlmouil  which  have  since  been  overruled. 
There  was  a  dissenting  opinion  in  this  case,  and  it 
has  been  very  diflloult  In  some  subsequent  cases 
which  hold  similar  transactions  not  to  be  assign- 
ments to  distinguish  the  cases. 

Gbattel  mortgages  constituted  an  assignment  for' 
creditors  where  a  debtor  gave  fourteen  creditors 
a  chattel  mortgage  with  an  agreement  in  trust  to 
administer  the  trust  for  all  of  them,  and  subse- 
quently two  chattel  mortgages  were  made  to  other 
creditors  with  full  knowledge  of  all  the  facts, 
and  who  became  parties  to  the  first  arrangement. 
Strong  V.  Ealk,  91  Wis.  29. 

In  Strung  v.  Kalk,  91  Wis.  29,  Cribb  v.  Hibbard, 
&  B.  A;  Oo.  77  Wis.  199,  was  distinguished  as  in  that 
case  tbert*  there  was  no  collusion  and  each  creditor 
acted  for  himself,  and  the  mortgages  did  not 
cover  all  the  property,  and  there  was  no  agreement 
with  the  trustee  to  act  for 'all  the  parties.  The 
case  of  Menseshelmer  v.  Kennedy,  75  Wis.  ill,  was 
distinguished,  as  in  that  case  two  mortgages  were 
given  to  two  creditors  and  one  of  the  mortgagees 
acted  for  himself  and  as  agent  for  the  other,  and 
there  was  no  understanding  between  the  debtors 
and  the  creditors  tbat  tbey  should  take  possession 
of  the  property.  In  the  case  of  Micbelstetter  v. 
Wetner,  82  Wis.  801,  there  were  tbree  chattel  mort- 
gages each  given  to  secure  a  distinct  claim.  No 
agreement  to  take  possession  was  made  at  tbe  time 
of  the  execution  of  tbe  mortgages,  and  afterwards 
the  property  was  turned  out  to  the  attorney  for 
the  mortgagees  in  satisfaction  of  the  debt,  and  the 
87  L.R.  A. 


whole  transaction  was  simply  a  transfer  of  prop- 
erty. The  court  said  that  tbe  test  is  **  there  muat 
be  a  trustee,  creditors,  and  cestui  gue  Unut  who  can 
compel  an  enforcement  of  the  trust,  in  order  to 
constitute  such  an  assignment;*  but  it  was  not  es- 
sential that  a  trustee  should  be  named  as  such  to 
the  instrument.*  ** 

And  a  bill  of  sale  was  an  assignment  for  credit- 
ors where  a  trust  was  created  to  pay  a  creditor  for 
whom  the  grantor  was  agent  and  next  to  pay  tbe 
others  and  return  tbe  rest  to  the  grantors.  This 
was  condemned  by  Wis.  Be  v.  Stat.  1 1894;  Sanborn 
ft  Berryman  Anno.  Stat.  1 1603a,  because  it  gave 
and  secured  the  preference  over  all  tbe  creditors 
contrary  to  the  last-named  section.  Fuller  v.  Mo- 
Henry,  88  Wis.  678. 

And  where  the  sale  was  to  a  surety  who  executed 
at  the  same  time  a  written  agreement  wherein  he 
promised  to  pay,  first,  all  demands  upon  which  he 
was  surety,  and  second,  the  surplus  to  the  other 
creditors  of  bis  principal  vro  rata^  as  both  instru- 
ments  were  to  be  construed  together.  Tbe  only 
difference  between  this  and  an  ordinary  assign- 
ment was  that  the  assignee  covenanted  absolutely 
to  pay  the  preferred  debts  in  f ulL  The  fact  that 
the  debtors  were  insolvent  and  contemplated  a 
total  suspension  of  business  tended  to  show  that 
an  assignment  was  intended.  Norton  v.  Kearney* 
10  Wis.  444. 

And  where  the  instrument  provided  that  the 
proceeds  were  to  be  applied  to  the  debt  of  the 
grantee  and  other  creditors.  Page  v.  Smith,  24 
Wis.  868. 

For  cases  as  to  effect  of  insolvency  statutes  on 
preference  by  mortgage  or  sale,  see  Babin  v. 
Wilkins,  noU,  post,  -%  L  T. 
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Instrument  may  contain  all  the  terms  of  an 
absolute  conveyance,  and  yet  if  it  is  apparent 
from  its  terras  that  it  was  intended  as  a  secu- 
rity for  debt,  it  will  be  treated  as  a  mortgage. 
Whether  a  security  or  not  is  the  criterion." 
This  opinion  was  approved  by  this  court.  It 
will  be  noticed  that  this  instrument  creates  a 
preference  lien  in  favor  of  certain  creditors, 
with  the  evident  intent  that  the  property  should 
be  sold  to  pay  same  in  the  order  of  preference; 
that  it  does  not  contain  a  condition  of  defeas- 
ance»  or  provide  for  a  return  of  surplus, 
either  of  property  unsold  or  money  not  used 
in  satisfaction  of  the  debts  therein  preferred; 
nor  does  it  make  any  provision  as  to  what  shall 
be  done  with  the  surplus.  There  is  nothing, 
however,  upon  the  face  of  the  instrument 
evidencing  an  intent  to  devest  the  grantor  of 
all  title  to  the  property,  as  will  be  seen  to  have 
been  the  case  in  the  instruments  held  to  be 
assignments  in  the  cases  hereinafter  referred 
to.  It  would  seem  that,  if  the  instrument  in 
this  case  was  properly  held  to  be  a  mortgage, 
then  the  instrument  under  consideration 
thf'rein  must  be  so  held. 

We  will  now  notice  the  instruments  which 
have  been  held  by  this  court  to  be  assign- 
ments and  not  mortgages,  or  trust  deeds  in  the 
nature  of  mortgages. 

In  Johrnon  v.  Eobimon,  68  Tex.  899,  the 
instrument  was  substantially  as  follows: 
Whereas,  we,  Btone  &  Co.,  composed  of  £, 
N.  Btone,  and  A.  G.  Roulston,  are  justly  in- 
debted  to  J.  M.  Robinson  &  Co.  in  the  sum  of 
$1,015,  due  and  payable;  and  whereas,  we  are 
desirous  of  securing  and  paying  said  debt: 
Now,  therefore,  we,  for  the  above  considera- 
tion, hereby  bargain,  sell,  transfer,  and  deliver 
unto  the  said  J.  M.  Robinson  &  Co.  all  our 

stock  of  goods,  etc to  have  and  to 

hold  unto  said  J.  M.  Robinson  &  Co.,  their 
heirs  and  assigns,  forever;  and  the  said  J.  M. 
Robinson  &  Co.  are  hereby  authorized  to  take 
absolute  and  exclusive  i>08se88ion  of  said  prop- 
erty, sell  the  same  at  public  or  private  sale, 
and  out  of  the  proceeds  shall  deduct  and  pay 
unto  themselves  said  debt,  together  with  inter- 
est and  all  reasonable  costs  of  sale,  and,  if  an\ 
further  or  any  other  amount  of  money  shall 
remain  of  the  proceeds  of  such  sale  the  said  Jc 
M.  Robinson  &  Co.  shall  pay  over  such  excess 
unto  our  creditors,  pro  rata  and  equal  accord- 
ing to  the  amount  of  their  debts  against  us. 
In  discussing  the  instrument,  the  court, 
through  Justice  Gaines,  says:  "It  is  con- 
tended,  on  behalf  of  appellees,  that  the  instru- 
ment is  a  mortgage  and  not  an  assignment; 
but  we  think  it  cannot  be  so  held.  A  mort- 
gage being  merely  intended  as  a  security  for 
debt,  gives,  under  our  system  at  least,  merely 
a  lien  upon  the  property,  with  or  without  a 
power  or  sale,  leaves  an  equity  of  redemption 
in  the  mortgagor,  and  the  surplus,  if  any,  after 
the  payment  of  the  debt,  within  the  reach  of 
his  creditors  by  due  process  of  law.  An  as- 
signment, on  the  oUier  hand,  conveys  to  the 
assignee  the  entire  estate  of  the  assignor  in  the 
property  to  be  disposed  of  by  the  trustee  in 
such  manner  as  the  assignor  may  have  law- 
fully directed.  The  mortgagor  may  vacate 
the  mortgage  at  anv  time  by  a  payment  of  the 
debt;  but  by  an  assignment  the  property  passes 
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beyond  the  control  of  the  assignor  in  any 
event.  If  Is  true  that  should  a  surplus  remain* 
after  paying  the  debt,  a  trust  would  result  in- 
favor  of  the  assignor  and  the  assignee  would 
hold  it  for  his  benefit.  But  this  is  a  result  not 
contemplated  by  these  conveyances.  Tested 
by  this  distinction  the  conveyance  under  con- 
si*deratlon  is  not  a  mortgage.  If  it  bad  pro- 
vided that  upon  the  payment  of  the  debt  of 
appellees  it  should  be  void,  or  had  provided 
that  after  a  sale  of  a  sufficiency  of  the  property 
to  pay  that  debt,  the  balance  should  be  re> 
turned  to  the  debtors,  the  construction  claimed 
by  appellees  would  be  correct.  But  the  con-^ 
veyance  contains  no  condition  of  defeasance,, 
and  passes  the  property  absolutely  to  appel- 
lants to  be  administered  according  to  the  pur- 
poses of  the  trust  therein  created — first  to  pay" 
the  debt  of  appellants,  and  then  to  distribute 
the  balance  or  the  net  proceeds  among  the- 
other  creditors.  This  is  an  absolute  transfer- 
of  the  property  to  be  sold  and  the  proceeds- 
applied  to  the  payment  of  the  debts,  and  not 
merely  a  conditional  transfer  for  the  purpose- 
of  securing  debts  and  defeasible  upon  condi- 
tion of  their  payment.  It  may  be  that  if 
nothing  had  been  said  as  to  the  disposition  of 
the  balance  which  should  remain  after  paying^ 
the  debt  due  appellees,  the  object  of  the  con- 
veyance being  merely  to  secure  the  prompt 
settlement  of  that  obligation,  the  law  would 
have  implied  a  defeasance,  and  the  instrument 
would  have  been  treated  as  a  mortgage.  8tiie$ 
V.  HiU,  62  Tex.  429;  WaUerman  v.  SUberberg, 
67  Tex.  100.  But  the  surplus  is  by  the  instru- 
ment placed  at  the  disposal  of  the  trustees,  in 
the  event  there  should  be  other  creditors,  anu 
hence,  we  think,  it  must  be  considered  an  as^ 
signmeut*'  It  will  be  observed  that  this  trans- 
fer was  to  a  creditor.  On  the  face  of  the- 
iustrument,  the  intention  appears  to  fix  a  pref- 
erence lien  upon  the  property  for  the  purpose 
of  paying  the  debt  due  J.  M.  Robinson  &  Co., 
and  to  sell  same  for  that  purpose;  but  it  also- 
went  further,  and  provided  for  an  absolute 
distribution  of  all  the  proceeds  of  the  sale  left 
after  paying  said  debt  among  the  creditors  of 
the  grantor,  thereby  evidencing  an  intention 
to  devest  the  grantors  of  all  title  and  interest 
in  said  property.  It  seems  to  be  clear  that  the- 
court  considered  this  latter  intent  as  sufficient 
to  constitute  the  instrument  an  assignment 
But  for  such  intent,  the  instrument  would 
have  been  held  to  be  a  mortgage,  for  it  would 
have  left  the  instrument  apparently  upon  an 
equal  footing  with  that  in  Laird  v.  Wei$8^ 
Bros,  above,  if  the  expression  that  the  instru- 
ment was  *  intended  as  a  mortgage"  be  omitted' 
from  the  latter.  In  such  event,  there  would 
have  been  nothing  upon  the  face  of  the  in- 
strument to  indicate  an  intent  on  the  part  of 
the  grantor  to  pass  the  propertv  absolutely  to- 
J.  M.  Robinson  &  Co.,  and,  ih  the  absence- 
of  such  intent,  "the  object  of  the  conveyance^ 
being  merely  to  secure  the  prompt  settlement 
of  that  obligation,  the  law  would  have  implied 
a  defeasance,  and  the  instrument  would  have- 
been  treated  as  a  mortgage."  In  the  case  of 
Hart  V.  Bium^  76  Tex.  118,  the  instrument,  as 
there  correctly  stated  by  the  court,  is  almost 
identical  with  that  In  Johnson  v.  Robinson,  and 
no  useful  purpose  would  be  subserved  by  i 
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ting  it  out  here.  Upon  the  authority  of  John- 
$on  ▼.  Robinwn,  It  was  necessarily  held  to  be 
«n  assign  meat. 

In  Preftton  ▼.  (Jarter  Bras.  80  Tex.  888,  the 
instrument  was  substantially  as  follows: 
Whereas,  we  are  indebted  to  Mrs.  J.  B.  Krick- 
«nberger,  S.  B.  Allen,  and  several  other  per- 
sons hereinafter  mentioned,  and  are  desirous 
to  pay  all  our  debts  so  named  out  of  the  prop- 
erty hereby  conveyed:  Now,  therefore,  in  con- 
sideration of  the  premises,  we,  J.  B.  Phillips 
and  F.  A.  Duncan,  have  bargained,  sold, 
transferred,  and  conveyed  to  Geo.  A.  Preston, 
the  following  property  (here  follows  descrip- 
tion): In  trust,  however,  that  whereas,  we 
are  indebted  to  (here  follows  list  of  creditors): 
Therefore,  it  is  understood  and  agreed  be- 
tween the  parties  to  this  instrument  that  said 
Preston  Is  to  immediately  take  possession  of 
and  sell  said  goods,  wares,  merchandise  for 
cash,  as  rapidly  as  possible,  and  collect  the 
notes  and  accounts,  and  out  of  the  proceeds 
of  said  sales  and  collection  shall  pay  all  debts 
owing  by  us  to  Nunnelee,  Knckenberger, 
Allen,  Preston  as  cashier  and  in  his  own  per- 
son, and  Scarborough,  paying  their  several 
claims  in  full,  and  thereafter  the  remainder  of 
aaid  proceeds  of  said  sales  and  collections  of 
notes  shall  be  paid  pro  rata  to  all  the  other 
creditors  to  whom  we  are  indebted  as  shown 
by  our  books.  From  this  it  will  be  seen  that 
this  instrument  Is  practically  the  same  as  the 
one  in  Johnson  ▼.  Bobinson^  except  that  where 
the  conveyance  is  to  one  of  the  preferred  cred- 
itors. If  it  were  not  for  the  provision  direct- 
inn;  the  payment  of  the  balance  of  proceeds  of 
sales  among  creditors,  it  would  seem  that  the 
instrument  would  be  almost  identical  with 
several  of  those  above  referred  to,  which  were 
held  to  be  trust  deeds  in  the  nature  of  mort- 
gages. The  provision,  however,  for  the  dis- 
tribution of  the  entire  surplus  among  creditors 
indicated  an  intention  to  devest  the  grantor  of 
all  title  to  the  property,  and  to  appropriate  the 
«ame  unreservedly  to  the  satisfaction  of  his 
•debts:  and,  under  the  authority  of  Johnson  v. 
BMnson^  it  was  therefore  held  to  be  an  assign- 
ment. 

The  instruments  in  Boyd  v.  ffaynie,  88  Tex. 
7;  Foreman  v.  Burnetts,  83  Tex.  899,  and 
BurnTiam  v.  Logan,  88  Tex.  1,  were  all  sub- 
stantially the  same  as  Johnson  v.  Bcbinson,  ex- 
cept that  in  Boyd  v.  Haynie,  and  Foreman  v. 
Burnette,  the  conveyance  was  to  a  trustee  in- 
stead of  to  one  of  the  preferred  creditors.  The 
•decision  of  all  these  cases  was  but  the  applica- 
tion of  the  rule  laid  down  in  Johnson  v.  Bob- 
inson.  The  intent,  apparent  upon  the  face  of 
•each  instrument,  not  only  to  fix  a  preference 
lien,  and  provide  for  its  payment  out  of  the 
property  described  in  the  instrument,  but,  in 
addition,  to  devest  the  grantor  of  all  title  and 
interest  in  the  property,  constituted  the  several 
instruments  assignments. 

We  have  thus  briefly  noticed,  as  we  believe, 
every  reported  case  In  which  this  court  has 
been  called  upon  to  determine  whether  a  given 
instrument  was  a  mortgage,  or  trust  deed  in 
the  nature  of  a  mortgage,  or  an  assignment, 
and  have  seen  that  each  instrument  has  been 
held  to  belone^to  the  former  class  except  those 
construed  in  Johnson  v.  Bolnnson  and  the  line 
-of  decisions  based  upon  its  authority.  We 
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think  it  clear,  as  intimated  in  JohmonT.  Robin- 
son^ that,  but  for  the  intent  apparent  upon  the 
face  of  each  of  these  instruments,  not  only  to 
create  a  preference  lien  on  certain  property  in 
favor  of  named  creditors  to  secure  or  pay 
same,  but,  in  addition  thereto,  to  devest  the 
grantor  of  all  title  and  interest  in  the  property, 
they,  too,  would  have  been  held  mortgages,  or 
trust  deeds  in  the  nature  of  mortgages.  We 
conclude  from  the  above  authorities,  that,  in 
determining  the  question  as  to  whether  a  given 
instrument  belongs  to  one  class  or  the  other, 
the  court  will  be  governed  by  the  legal  intent 
of  the  grantor,  as  expressed  in  the  languaffe 
used  therein,  when  read,  in  a  proper  case.  In 
the  light  of  the  circumstances  surrounding  its 
execution;  and  where  it  appears,  from  the  face 
of  the  instrument,  so  read,  that  the  intention 
of  the  grantor,  therein  expressed,  was  merely 
to  charge  the  propertv  therein  described  with 
a  preference  Hen,  either  as  a  security  or  as  a 
means  of  immediate  payment  of  certam  debtor 
debts  therein  specified,  such  instrument  must 
be  held  a  mortgage  or  deed  of  trust  In  the  na- 
ture of  a  mortgage;  but  where,  in  addition  to 
such  intention,  there  also  appears,  from  the  face 
thereof,  an  intent  to  thereby  devest  the  grantor 
of,  and  vest  in  the  grantee,  all  title  and  inter- 
est in  the  property,  for  the  purpose  of  provid- 
ing for  the  immediate  payment  of  such  debt 
or  debts,  the  instrument  must  be  held  an  as- 
signment. If  only  the  first  intention  appears, 
a  condition  of  defeasance  will,  as  a  matter  of 
law,  be  implied,  and  the  instrument  read  as  if 
such  condition  were  written  therein;  but,  if 
the  second  intent  also  so  appears,  no  such  con- 
dition will  be  implied.  While  it  is  true  that  a 
mortgage,  or  trust  deed  in  the  nature  of  a 
mortgage,  does  not,  and  an  assignment  does, 
devest  the  grantor  of  title,  yet  these  are  legal 
results  flowing  from  the  intent.  The  intent  is 
the  thine  to  be  determined.  By  this  is  meant 
that  the  legal  intent,  and  not  merely  an  erro- 
neous construction  placed  by  the  grantor  on 
the  instrument  contrary  to  such,  intent  clearly 
expressed  therein.  Where,  however,  there  is 
doubt  as  to  the  true  legal  intent,  courts  have 
always  given  great  weight  to  the  construction 
placed  upon  the  instrument  by  the  parties 
thereto,  whether  such  construction  be  evi- 
denced by  expressions  on  the  face  of  the  pa- 
per or  by  the  subsequent  acts  of  the  parties 
thereunder.  In  such  a  case,  every  expression 
on  the  face  of  the  instrument,  viewed  in  the 
light  of  the  circumstances  attending  its  execu- 
tion, will  be  considered.  The  intimation  that 
this  court  has  ever  held  that  any  one  clause  or 
expression  must,  in  all  cases,  be  given  control- 
ling effect,  and  allowed  to  override  the  clearly 
expressed  intention  of  the  grantor,  is  without 
support  in,  and  merely  indicates  a  superficial 
consideration  of,  its  opinions.  In  many  of 
the  cases  above  referred  to  expressions  have 
been  used  in  the  opinions  showing  that  the 
court  considered  the  existence  of  a  defeasance 
clause  or  a  provision  for  the  return  of  surplus 
of  property  or  money  as  indicative  of  an  in- 
tent to  do  no  more  than  was  expressly  done  on 
the  face  of  the  instrument,  »'.  e.,  to  create  a 
preference  lien  upon  specified  property  to  se- 
cure or  provide  for  the  payment  of  specified 
debts  by  sale  thereof.  So  it  is  often  said  that 
the  fact  that  the  creditor,  or  one  of  the  credit- 
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on,  is  the  grantee,  I0  stroDgl^  indicative  of  a 
mortgage,  and  not  of  an  assignment;  but  can 
it  be  lalrly  urged  that  any  court  ever  intended, 
by  such  expressions,  to  hold  that  such  isolated 
fact  would  control  a  clearly  expressed  legal  in- 
tent to  the  contrary,  especially  in  the  face  of 
the  fact,  as  eyidenced  by  the  cases  above  cited, 
that  such  circumstance  has  often  been  ignored? 
We  apprehend  that,  if  an  insolvent  were  to 
convey  all  his  property  to  one  of  his  credit- 
ors, in  trust  to  sell  same,  and  distribute  the 
proceeds  pro  rata  among  all  his  creditors, 
4uxording  to  the  statute,  the  legal  intent  to 
make  an  assignment  would  be  so  clear  that  it 
would  not  be  overturned  by  a  provision  for 
the  return  of  surplus  of  property  or  money, 
or  even  a  declaration,  on  the  face  of  the  in- 
«trument,  that  the  grantor  did  not  intend  to 
make  an  assignment,  but  a  mortgage. 

Let  us  discard,  for  a  moment,  the  mist  of 
theories  with  which  this  question  has  been  at- 
tempted to  be  enveloped,  and  see  if  wo  can 
determine  the  intent  of  Duke  and  Dodson  in 
•executing  the  instrument  set  out  in  our  former 
opinion  herein.  It  must  be  assumed  that  they 
were  aware  that,  under  the  law  of  this  state, 
as  declared  by  statute  and  repeated  decisions  of 
this  court,  they,  being  insolvent,  could  prefer 
creditors  by  mortgage  or  trust  deed  in  the  na- 
ture of  a  morteaj^e.  but  could  not  do  so  by  an 
assignment.  It  is  not  to  be  lightly  presumed 
that  they  deliberately  intended  to  violate  the 
•express  provision  of  the  statute  in  attempting 
to  create  the  preference  provided  for  in  the 
instrument.  It  is  fair  to  presume  that  they  in- 
tended to  do  a  lawful  thing.  In  applying  this 
principle  to  the  construction  of  an  ioRtrument 
in  the  case  of  Coifln  v.  Daugla$s,  61  Tex.  400, 
this  court,  through  Justice  Stayton,  says:  **The 
:8urroundings  of  the  parties  may  be  looked  to 
In  such  a  case  for  the  purpose  of  ascertaining 
what  they  really  intended  bv  the  language 
used.  The  parties  evidently  aesired  to  make 
an  assignment,  under  the  statute,  for  the  ben- 
•efit  of  their  creditors;  and  they  are  presumed 
to  have  known  that  such  an  assignment  as  it 
is  claimed  was  made  by  them  would  be  invalid, 
and  wholly  fail  to  accomplish  the  purpose 
which  thev  desired.  The  presumption,  in  the 
•absence  of  language  in  the  instrument  show- 
ing  a  contrary  Intention,  is  that  the  assignors 
Intended  to  make  an  assignment  valid  in  law, 
and  we  are  of  the  opiDion  that  the  language 
used  in  the  deed,  together  with  the  m^e  of 
its  execution,  evidence  the  intention  of  each 
of  the  members  of  the  firm  to  pass  to  the  as- 
signee, by  the  deed,  all  the  property  either  of 
them  owned  in  his  separate  right  or  as  a  part- 
ner." And.  in  applying  the  same  principle  in 
McKes  V.  Coffin.  66  Tex.  808,  the  same  learned 
Jurist  said:  ''Kniffln  knew,  or  must  be  pre- 
sumed to  have  known,  that  the  deed  of  assign- 
ment, to  be  valid,  must  convey  all  the  prop- 
erty which  he  and  W.  G.  Eniffin  owned  as  co- 
partners or  otherwise,  except  such  as  the  law 
exempted  from  forced  sale.  He  must  be  fur- 
ther presumed  to  have  intended  to  make  a 
valid  aasignmen  t.  *'  Again,  i  t  is  an  element ary 
rule  that  the  court  should  not  so  construe  an 
instrument  as  to  nullify  any  of  its  provisions. 
if  another  construction,  giving  effect  thereto, 
'Can  be  adopted,  which  is^not  clearly  inconsist- 
ent with  the  language  used  in  the  entire  instru- 
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ment.  Therefore,  the  veiy  fact  that  the  grant- 
ors inserted  in  the  instrument  detailed  and 
careful  provisions  for  the  sole  purpose  of  pre- 
ferring creditors  is  to  be  considered  by  the 
court  as  indicative  of  an  intent  merely  to  create 
a  preference  Hen,  to  secure  or  provide  for  the 
payment  of  the  debts  therein  mentioned,  and 
not  to  make  an  assignment.  The  court  has  no 
right,  in  searching  for  the  intent,  to  disregard 
these  plain  provisions.  It  is  only  when  the 
court  has  reached  the  conclusion  that  the  other 
language  of  the  instrument  evidences  a  legal 
intent  by  an  insolvent,  or  one  contemplat- 
ing Insolvency,  to  make  an  assignment,  that 
it,  under  the  mandate  ef  the  statute,  is  re- 
quired to  disregard  and  hold  for  naught  the 
clause  creating  preference.  It  must  l)e  ad- 
mitted that  this  instrument,  under  the  author- 
ities above  cited,  would  be  clearly  a  trust  deed 
in  the  nature  of  a  mortgage,  if  the  parties  had 
so  expressly  stated  their  fntention  on  its  face. 
Then,  is  not  the  expressed  intent  to  create 
preferences,  in  the  absence  of  anything  on 
the  face  of  the  Instrument  indicatmg  an  in- 
tent to  devest  the  grantor  of  all  his  title  and 
interest  in  the  property  under  the  rules  of  law 
requiring  the  court,  in  case  of  doubt,  to  hold 
the  instrument  lawful  rather  than  unlawful, 
effective  in  whole  rather  than  void  in  part, 
sufficient  to  constitute  it  a  trust  deed  in  the 
nature  of  a  mortgage  rather  than  an  assign- 
ment? If  this  be  not  sufficient,  when  there 
are  added  the  provisions  requiring  the  trustee 
(1)  to  sell  and  make  deeds  in  the  names  of  the 
grantors,  thereby  conferring  a  direct  agency 
to  bind  them  by  the  stipulations  of  such  deeds 
and  indicating  that  the  granted  considered 
their  names  necessary  to  pass  title,  and  (2)  to 
return  the  surplus  to  the  grantors,  thereby  indi- 
cating an  intent  on  their  part  not  to  relinquish 
all  interest  in  the  property,  especially  when 
such  reservation  in  such  an  instrument,  under 
the  repeated  decisions  of  this  court,  has  been 
held  to  be  sufficient  to  authorize  the  implica- 
tion of  a  defeasance  clause,  it  would  seem 
clear  that  the  instrument  cannot  be  held  an  as- 
signment without  coming  in  direct  conflict 
with  the  settled  principles  of  the  decisions  of 
our  predecessors  above  quoted,  which,  in  the 
judgment  of  the  writer,  bear  unmistakable 
evidence  of  great  wisdom.  We  are  therefore 
of  the  opinion  that  our  former  conclusion  that 
the  instrument  in  question  is  a  trust  deed  in 
the  nature  of  a  mortgage  was  demanded  by 
an  unbroken  line  of  previous  adjudications 
in  this  state,  and  based  upon  sound  principle. 
We  do  not  understand  it  to  be  urged  here  that 
the  mere  fact  that  it  was  shown  that  the  cred- 
itors named  in  the  instrument  were  all  the 
creditors  of  the  grantors  would  distinguish 
this  case  from  those  above  discussed.  Indeed, 
since  it  Is  settled  by  the  above  cases  that  an 
insolvent  may,  by  mortgage,  or  trust  deed  in 
the  nature  of  a  mortgage,  fix  a  preference 
lien  on  all  his  property,  in  favor  of  practically 
all  of  his  creditors,  it  would  be  quite  technical 
to  hold  that  the  character  of  the  instrument 
would  be,  in  law,  transformed  by  the  mere 
fact  that  all  of  the  creditors  were  mentioned. 
The  opposition  to  the  principle  of  the  above 
decisions  is  based  upon  the  erroneous  assump- 
tion that  it  was  the  policy  of  the  act  of  1879  to 
force  an  equal  distribution  of  the  assets  of  an 
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Insolvent  among  all  his  creditors;  and  from 
such  basis  It  has  been  persistently  urged  that, 
if  the  facts  show  that  the  instrument,  no  mat- 
ter in  what  language  couched,  was  executed 
after  the  insolvent,  or  person  contemplating 
insolvency,  as  a  matter  of  fact,  formed  the  in- 
tent to  part  with  all  dominion  over  his  prop- 
erty for  the  benefit  of  any  creditor  or  creditors, 
it  must  be  held  an  assignment.  Had  this  con- 
struction of  the  statute  been  adopted,  the 
whole  matter  would  have  been  simplified,  and 
the  courts  would  not  have  been  for  these  many 
years  engaged  in  the  difficult  task  of  trying  to 
glean,  from  the  varied  and  doubtful  expressions 
in  the  instruments,  the  true  legal  interest  of  the 
grantor;  for  everv  instrument,  no  matter  what 
its  form,  executed  after  the  formation  of  the  in- 
tent first  above  mentioned,  would  have  been 
held  an  assignment,  and  such  person  could  not 
have  conveyed  his  property  in  satisfaction  of, 
or  to  secure  payment  of,  certain  debts,  as  has 
been  steadily  ruled  by  this  court,  in  a  uniform 
line  of  decisions,  based  upon  La  BeGe  Wagon 
Works  Y.  Tidball,  59  Tex.  292,  sustaining  a 
conveyance  in  payment  of  debts,  and  8tile9  v. 
EiU,  62  Tex.  429,  sustaining  one  providing  for 
their  pavment  by  sale  of  property,  as  a  mort- 
gage. In  most,  if  not  all,  oi  the  cases  which 
have  been  before  this  court,  and  above  referred 
to,  the  execution  of  the  instrument  was  a  prac- 
tical cessation  of  business  by  the  grantor;  and, 
if  such  construction  of  the  statute  had  been 
adopted,  it  would  virtually  have  deprived  in- 
solvents of  the  right  to  prefer  creditors  by 
transfer  or  mortgage.  As  said  by  Chief  Jus- 
tice Stayton,  in  Hudson  v.  Eisenmayer,  Sr., 
MiU,  di  EUvator  Co.  79  Tex.  408:  *lf  the  legis- 
lature deems  it  proper  to  prohibit  any  person, 
solvent  or  insolvent,  from  giving  preferences 
through  mortgages  as  well  as  through  assign- 
ments, a  law  to  that  effect  can  be  passed,  but. 
fad  the  absence  of  such  a  law,  this  court  cannot 
hold  that  a  debtor  may  not  give  preferences 
through  mortgages  to  secure  lust  debts,  if  the 
same  oe  done  in  good  faith,  although  he  be  in- 
solvent, simply  because  the  legislature  has  de- 
clared that  such  a  debtor  assigning  all  of  his 
property  for  the  benefit  of  all  his  creditors 
shall  not  give  preferences,''  and  *'any  other 
ruling  would  involve  judicial  legislation." 

We  have  deemed  it  unnecessary  to  notice 
cases  not  involviDg  the  question  before  us,  or 
to  search  therein  for  expressions  used  with  ref- 
erence to  other  matters,  for  the  purpose  of 
bringing  them  to  support  of  our  views  herein 
expressed.  There  are  many  cases  in  our  re- 
ports of  this  class.  We  have  not  thought  it 
necessary  to  examine  the  original  instrument 
in  all  of  them;  but,  in  such  as  we  have  taken 
time  to  examine,  the  instruments  bear  on  their 
faces  such  unmistakable  evidence  of  being  in- 
tended as  assi^ments  that  no  question  could 
fairly  have  arisen  as  to  their  proper  construc- 
tion, and  none  was  made  here.  Since,  how- 
ever, it  has  been  urged  that  our  former  opin- 
ion herein  is  in  direct  conflict  with  one  of 
these  cases, — Fant  ▼.  Elsbury,  68  Tex.  1,  opin- 
ion by  Chief  Justice  Willie,— we  deem  it 
proper  to  say  that  an  examination  of  that  case, 
as  reported,  shows  that  the  question  before  us 
was  not  involved,  and  was  not  discussed  either 
by  counsel  or  by  the  court  The  instrument 
is  not  set  out  in  full  in  the  opinion,  but  it  de- 
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clared  on  its  face  that  the  grantor,  being  in- 
debted in  various  sums,  which  he  was  unable 
to  pay,  and  "being  desirous  of  making  an 
equitable  distribution  of  property  and  enecta 
among  his  creditors,"  in  consideration  of  the 
premises,  grants,  sells,  assigns,  and  transfere 
to  Thomas  Elsbury,  his  heirs  and  assigns,  sX\ 
his  property  of  every  kind,  "excepting  from 
the  effects  of  this  assignment**  such  articles  a* 
are  exempt  by  law,  in  trust,  to  take  possession 
of  and  sell  the  property  ''hereby  assigned,"* 
and  out  of  the  process  to  pay  all  expenses  of 
"carrying  into  effect  this  assignment,"  and  aU 
sums  he  ma^  pay  out  "to  protect  from  sacri- 
fice the  assign^  property,"  and  the  trustee 
was  directed  "to  prepare  a  detailed  inventory 
of  said  property  as  early  as  practicable,  and 
file  the  same  herewith."  The  instrument  was 
treated  by  the  parties,  in  the  court  below  and 
in  this  court,  as  an  assignment,— contention  of 
appellant  being  (1)  that,  though  an  assign- 
ment, it  was  void,  because  it  attempted  to  pre- 
fer creditors;  (2)  that  plaintiff,  never  having 
executed  the  bond  required  by  the  statute, 
could  not  maintain  the  action  as  assignee. 
The  opinion  discusses  these  two  questions  and* 
has  reference  only  to  the  effect  of  a  preference 
clause  in  an  instrument  conceded  to  be  an  as- 
signment under  the  statute,  and  to  the  effect 
on  such  instrument  of  the  failure  of  the  as- 
signee to  execute  the  bond.  It  is  proper  U> 
state  that  this  case  has  not  been  cited  in  thie 
court  as  having  any  bearing  whatever  upon  the 
question  before  us,  and  we  do  not  deem  it  neces- 
sary to  make  any  further  comment  thereon. 

It  is  contended  that  we  were  in  error  iii> 
holding,  in  the  original  opinion,  that  the  ex- 
ception to  the  sufficiency  of  the  petition  on  ac- 
count of  its  failure  to  allege  the  acceptance  of 
any  creditor  under  the  instrument  was  well; 
taken.  Plaintiff,  in  his  petition,  alleges  that 
Duke  and  Dodson  executed  the  instrument  set 
out  in  our  original  opinion ;  that,  on  the  same 
day,  he  accepted  the  trust,  and  immediately 
took  exclusive  possession  of  the  property  to- 
him  in  the  instrument  transferred  and  deliv- 
ered; that,  by  virtue  of  the  instrument,  he  be- 
came  entitled  to  the  possession  of  the  prop* 
erty,  and  to  administer  the  same,  under  the 
law,  for  the  benefit  of  creditors;  that,  on  the 
day  of  its  execution,  he  accepted  the  trust, 
and  proceeded  to  execute  the  same  and  was- 
executing  the  same  under  the  instrument, 
until,  on  the  15th  day  of  December,  1891, 
while  he  was  in  the  quiet  and  peaceable  pos- 
session of  the  property  in  said  instrument  con- 
veyed. Tittle,  sheriff  of  Greer  county,  at  the 
instance  of  the  other  defendants,  seized  and 
converted  some  of  said  property  under  a  valid 
writ  of  attachment  issued  out  of  the  district 
court  of  Oreer  county  in  a  suit  by  the  other 
defendants  against  Duke  and  Dodson,  grantors 
in  said  instrument.  Since  the  instrument 
under  which  Yanleer,  the  trustee,  entered  and 
held  possession,  was,  in  our  opinion,  a  mere 
trust  deed  in  the  nature  of  a  mortgage,  he  ac- 
quired no  title  thereby,  but  was  the  agent  of 
grantors  Duke  and  Dodson  in  holding  posses- 
sion of  the  property,  and  his  possession  waa- 
their  possession,  and  therefore  the  property 
was  subject  to  levy  at  the  suit  of  one  of  their 
creditors.  If  Duke  and  Dodson  would  have- 
no  right  to  recover,  how  can  the  trustee,  who» 
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shows  afflrmatively,  od  the  face  of  his  own 
pleading,  that  he  held  merely  as  their  agent, 
have  any  better  right  to  recover  than  his  prin- 
cipals would  have  hadf  In  order  to  show  a 
right  in  himself,  the  trustee  should  have  al- 
leged an  acceptance,  at  least,  by  some  creditor. 


whereby  he  would  have  shown  that  he  held 
for  someone  else  other  than  Duke  and  Dod- 
son.  In  the  absence  of  such  an  allegation,  we 
are  still  of  the  opinion  that  the  special  excep- 
tion was  improperly  overruled. 
Ths  motwn  for  rehearing  is  ovemtletL 


ARKANSAS  SUPREME  COURT. 


WELLS,    PARGO.    &   COMPANY'S   EX- 
PRESS,  Appt, 

V. 

CRAWFORD  COUNTY  et  aL 
(68  Ark.  ffro.) 

1*  A  stfttnte  arbitrarily  compelUn^  the 
board  o^  railroad  commiMloners  to 
aasess  the  property  of  an  interstate 
express  company  by  taking  tbe  samepro- 
portloD  of  tbe  value  of  its  total  capital  stock  as 
tbe  railroad  mileage  oyer  wblcb  It  does  business 
in  tbe  state  bears  to  tbe  total  miles  of  railroad 
over  wblcb  It  carries  on  Its  business  would  be  be- 
yond tbe  power  of  tbe  legislature  wbere  part  of 
Its  business  outside  tbe  state  is  carried  ou  over 
waterways  aod  not  over  railroads,  as  It  would  Id 
effect  tax  tbeoompauy  for  property  not  situated 
in  tbe  state. 

8.  ThoTalneof  the  property  within  the 
state*  of  an  express  company  doin^ 
business  in  several  states,  is  not  to  be  fixed 
arbitrarily  under  Acts  1808,  p.  282,  M  1. 2,  at  the 
proportion  of  tbe  capital  stock  wblcb  tbe  num- 
ber of  miles  of  line  of  railway  employed  in  tbe 
state  bean  to  tbe  total  number  of  miles  of  rail- 
way employed,  except  wben  tbere  Is  no  evidence 
tosbow  tbdt  tbe  true  value  of  tbe  property  in  tbe 
state  is  otberwlse,  but  sucb  evidence  may  be  of- 
fered by  tbe  company,  and  must  be  received  and 
considered  by  tbe  board  for  tbe  purpose  of  de- 
terminlnff  tbe  true  value  of  tbe  property  wltbin 
tbe  state. 

8.  The  assessment  of  the  property 
of  an  express  company  within  the 
state  at  its  true  value,  altbougb  tbis  is 
more  tban  tbe  value  of  its  tanfrible  property  In 
tbe  state  and  Is  in  part  due  to  tbe  fact  tbat  sucb 
property  is  a  portion  of  a  large  '* profit-prod uo- 
ingr  plant"  extending  into  otber  states,  is  not  un- 
constitutional. 

4.   Mere  error  in  the  flndin^p  of  a  board 

as  to  tbe  amount  of  an  assessment  is  not  ground 
for  Interference  by  tbe  courts,  in  tbe  absence  of 
fraud  or  an  intentional  wrong  or  error  In  tbe 
method  of  assessment. 
6.  A  statote  for  the  taxation  by  rail- 
road commissioners  of  the  property  of 
express  companies  and  otber  corporations 


will  not  be  altogether  void  because  of  the  Invap 
lldity  of  a  provision  for  an  arbitrary  method  of 
assessment,  but  the  property  may  be  assessed  at 
its  true  value  in  obedience  to  the  higher  mandate 
of  tbe  Constitution. 
6«  The  excessive  amount  of  a  tax  levy  ia 
not  i^ronnd  for  an  injunction  against  tbe 
whole  tax,  but  tbe  amount  which  could  be  law- 
fully imposed  should  be  tendered  by  one  who 
asks  relief  in  equity  against  the  tax. 

(March  20, 1897.) 

APPEAL  by  plaintiff  from  a  JudgmeDt  of  tbe 
Circuit  Court  for  Crawfoixi  County  in  fa- 
vor of  defendants  in  an  action  brought  to  en- 
join tbe  collection  of  a  tax.    Affirmed. 

Statement  by  Riddick.  J.: 

Bill  for  injunction  against  the  collection  of 
a  tax  alleged  to  be  illegal.  Wells,  Fargo,  & 
Company's  Express  filed  its  complaint  in  the 
Crawford  circuit  court,  alleging,  in  substance, 
tbat  it  is  a  corporation  organized  under  tbe 
laws  of  tbe  state  of  California  for  the  purpose 
of  doing  a  banking  business  and  express  busi- 
ness by  land  and  water;  tbat  it  is  carrying  on 
an  express  business  in  the  state  of  California, 
and  in  and  between  many  of  the  states  of  the 
United  States,  and  also  with  foreign  countries; 
that  it  owns  certain  specific  articles  of  personal 
property  in  Crawford  county,  not  exceeding 
in  value  $218;  tbat  it  owns  a  safe  carried  on 
each  of  the  passenger  trains  which  pass  through 
tbe  county,  but  tbat  the  aggregate  value  of  all 
these  safes  is  not  greater  than  $120,  and  that 
it  does  not  own  the  trains  or  cars,  and  has  no 
interest  therein;  tbat  it  has  owned  no  personal 
property  in  said  county,  otber  than  that  men- 
tioned, within  one  year;  that  there  is  placed 
on  the  tax  books  of  said  county,  against  plain- 
tiff, an  ailei^ed  assessment  of  personal  prop- 
erty amounting  to  $4,292,  and  a  tax  has  been 
extended  amounting  to  $67.25,  and  a  warrant 
is  attached  to  said  books,  authorizing  tbe  col- 
lector to  collect  such  tax;  that  there  has  been 
no  assessment  of  plaintiff's  property  other  than 
by  the  state  board  of  railroad  commissioners 
made  under  the  act  of  April  8,  1893;  that  the 


NOTS.— Tbe  doctrine  sustained  In  the  above  case, 
wblcb  recognizes  tbe  rlRht  to  tax  intangible  prop- 
erty and  to  take  tbe  entire  value  of  an  Intorstate 
plant  as  ihebasfs  fordeterminiDir  what  portion  of 
tbe  entire  Intangible  property  can  be  taxed  in  any 
state  into  which  tbe  plant  extends,  has  been  fully 
established  by  tbe  recent  decisions  of  tbe  Supreme 
Court  of  tbe  United  States,  some  of  wblcb  are  cited 
87L.R.  A. 


in  tbe  opinion  of  tbe  court  in  tbe  present  case.  In 
addition  to  these,  see  Henderson  Bridge  Co.  v.  Ken- 
tucky. 166  U.  S.  150,  41 L.  ed.  953,  and  Weir  v.  Nor- 
man,  166  U.  S.  171,  41 L.  ed.  960.  One  of  tbe  earliest 
cases  on  this  question  was  Cleveland,  C  C.  ft  St^  L. 
R.  Co.  V.  Backus  (Ind.)  18  L.  B.  A.  729.  which  was 
affirmed  by  tbe  Supreme  Court  of  the  United  States 
in  154  U.  8.  439,38  L.  ed.  104L 
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capital  Block  of  aaid  corporation  not  only  in- 
cludes and  repreeenU  the  value  of  hundreds 
of  miles  of  express  business  transacted  upon 
nayigable  waters,  but  includes  its  banking 
capital  and  valuable  real  estate  owned  in  other 
states,  and  that  the  capital  stock  affords  no 
adequate  means  of  arnving  at  the  value  of 
personal  property  within  the  state;  that  the  as- 
sessment so  maae  is  higher  than  the  assess- 
ment of  other  property  of  equal  value,  and 
that  the  assessment  so  made  is  not  equal  and 
uniform  throughout  the  state;  that  the  assess- 
ment amounts  to  taxing  plaintiff  for  the  priv- 
ilege of  doing  business  in  the  state;  that  the 
act  is  contrary  to  the  Constitution  of  the  state 
and  of  the  United  States,  and  contrary  to  the 
interstate  commerce  law.  It  was  further  al- 
leged that  there  was  levied,  as  part  of  said 
tax,  6  mills  for  general  county  purposes,  and 
^  mill  to  pay  a  judgment  against  the  county 
for  indebtedness  incurred  since  the  adoption 
of  the  Constitution  of  1874;  that,  unless  re- 
strained and  enjoined,  the  sheriff  and  collector 
will  seize  and  sell  the  property  of  the  com- 
pany, to  its  great  and  irreparable  injure; 
wherefore  it  prays  for  an  injunction,  etc.  To 
this  complaint  the  appellee  Stewart,  sheriff 
and  collector,  filed  a  demurrer  on  the  ground 
that  it  "does  not  state  facts  suflSclent  to  con- 
stitute a  cause  of  action  against  the  defendant, 
either  in  law  or  equity.'  The  circuit  court 
sustained  the  demurrer  and  dismissed  the  com- 
plaint, and  adjudged  costs  against  the  appel- 
lant company. 

Messrs.  L.  F.  Parker  and  B.  R.  David- 
•on,  for  appellant: 

A  court  of  equity  has  jurisdiction  to  enjoin 
the  collection  of  an  illegal  tax. 

Sandels  &  H.  Dig.  8778;  Stravb  v.  Gordon, 
27  Ark.  625;  Vaughan  v.  Bowie,  80  Ark.  278; 
Oreedup  v.  Franklin  County,  80  Ark.  101; 
Wiley  V.  Flourney,  80  Ark.  609;  7'aylor  v. 
Pine  Bluff,  84  Ark.  603;  Cole  v.  Blackwell,  88 
Ark.  271;  Oliver  v.  Memphis  dtL,  B.  R.  Co.  80 
Ark.  129. 

To  attempt  to  apply  this  law  to  a  corpora- 
tion created  by  the  distant  state  of  California, 
not  only  for  the  purpose  of  carrying  express 
by  land  and  sea,  but  for  the  purpose  of  carry- 
ing on  other  lines  of  business,  and  owning 
other  property,  is  like  taking  the  commercial 
rating  of  a  merchant  in  a  distant  city  to  ascer- 
tain what  a  stock  of  goods  is  worth.  If  an  as- 
sessor should  attempt  such  a  method  he  would 
certainly  allow  the  merchant  the  privilege  of 
showing  that  his  rating  included  his  lands  and 
other  property.  But  the  law  does  not  even 
vouchsafe  this  privilege  to  the  express  com- 
pany. 

No  privilege,  except  those  named  in  the  Con- 
stitution, can  be  taxed  by  direct  or  indirect 
methods,  and,  any  law  that  seeks  to  tax  an  ar- 
ticle for  more  than  its  true  value,  whether  di- 
rectly or  indirectly,  is  unconstitutional  and 
void. 

Stevens  v.  Slate,  2  Ark.  291,  85  Am.  Dec.  72; 
Washington  v.  Slate,  18  Ark.  752;  Baker  v. 
State,  44  Ark.  184. 

Any  mode  of  taxation  that  causes  one  man 
to  pay  more  taxes  on  property  than  another 
pays  on  property  of  like  value  renders  the  as- 
sessment void. 
87  L.R.  A. 


PdUm  V.  National  Bank,  101  U.  B.  148.  25 
L.  ed.  901;  WhUbeek  v.  Mercantile  Ndi.  Bank, 
127  U.  S.  198,  32  L.  ed.  118. 

All  property  must  be  taxed  according  to  its 
true  value. 

Pike  V.  State,  6  Ark.  204;  Little  Boek  <ft  Ft. 
S.  R  Co.  V.  Wort/ien,  46  Ark.  827. 

There  must  be  uniformity  in  the  rate  of 
taxation  and  mode  of  assessment,  so  that  there 
will  be  an  equalitvof  burden. 

Fletcher  v.  Oliver,  25  Ark.  289;  Patterson  v. 
Temple,  27  Ark.  202;  Williamson  v.  Mimms, 
49  Ark.  887;  Pdton  v.  National  Bank,  101  U. 
8.  148-148, 25  L.  ed.  901-903;  Davis  v.  Qaines, 
48  Ark.  870. 

There  was  a  levy  of  51  mills  for  county  pur- 
poses. The  Constitution  limits  the  county  levy 
to  5  mills,  and  an  excessive  levy  renders  the 
whole  tax  void. 

Worthen  v.  BadgeU,  82  Ark.  496. 

Messrs.  Chew  Ss  Titmkm^h,  and  E.  B. 
Kinsworthy*  Attorney  General,  for  appel- 
lees. 

Riddick,  J.,  delivered  the  opinion  of  the 
court: 

The  main  question  that  we  are  asked  to  de- 
termine in  this  case  concerns  the  validity  of 
an  act  of  the  general  assembly  of  this  state 
approved  April  8,  1898.  entitled  '*An  Act  to 
Assess  and  Collect  Taxes  from  Certain  Corpo- 
rations.'*    AcU  1898,  p.  282,  ^§  1.  2. 

'*Sec.  1.  That  it  shall  be,  and  it  is  hereby, 
made  the  duty  of  every  sleeping  or  dining  car 
company,  express  company,  or  telegraph  com- 
pany, incorporated  by  the  laws  of  this  or  any 
other  state,  and  carrying  on  business  in  thfa 
state,  on  the  1st  Mondav  in  July,  1893,  and 
every  second  year  thereafter,  to  make  out  and 
file  with  the  board  of  railrcMid  commissioners 
of  this  state  a  statement  showing  in  detail  the 
following:  First.  A  certified  copy  of  the 
articles  of  incorporation  under  which  the  said 
company  is  organized  and  carrying  on  busi- 
ness, said  copy  to  be  filed  but  once  unless  the 
board  shall  otherwise  direct.  Second.  The 
amount  of  capital  stock  subscribed,  whether 
designated  as  common  or  preferred  stock  or 
by  any  other  name  or  description,  showing  the 
par  value  of  each  share,  and  the  market  value 
thereof  at  the  time  the  said  certificate  is  re- 
quired to  be  made.  Third.  The  total  number 
of  miles  of  railway  within  or  without  this 
state  over  which  such  sleeping  or  dining  car 
company  runs  its  cars,  or  such  express  com- 
pany carries  on  its  business;  and  the  number 
of  miles  of  line  within  and  without  this  state 
which  any  such  telegraph  company  employs 
in  the  transaction  of  its  business.  Fourth. 
The  number  of  miles  of  railway  in  this  state 
over  which  any  such  sleeping  or  dining  car 
company  may  be  running  its  cars,  and  over 
which  any  such  express  company  may  be 
carrying  on  its  business;  and  the  number  of 
miles  of  line  which  any  such  telegraph  com- 
pany may  employ  in  this  state  in  the  transac- 
tion of  its  business.  The  statements  contained 
in  any  such  certificate  shall  be  sworn  to  by  a 
eeneral  officer  of  such  corporation  whose  serv- 
ice therein  makes  it  his  duty  to  be  personally 
informed  about  the  matters  to  be  included  in 
such  certificate.  False  swearing  in  making 
any  of  the  statements  xequired  to  be  set  forth 
igitizedbyV^OOgTe 
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in  said  certificate  is  hereby  declared  to  be  per- 
jury, and  shall  be  punished  as  such.  If  the 
board  of  railroad  commissioners  shall  have 
reason  to  believe  that  any  statement  contained 
in  any  such  certificate  fifed  with  them  is  false 
in  any  material  matter  it  is  hereby  made  their 
duty  to  procure  other  information  about  the 
matters  to  be  contained  in  such  certificate. 
The  said  board  shall  also  have  power  and  it 
is  hereby  made  their  duty  to  resort  to  other 
sources  of  information  in  the  event  any  such 
corporation  shall  fail  or  refuse  to  file  the  cer- 
tificate aforesaid. 

"Sec.  2.  When  such  certificate  shall  have 
been  filed  with  said  board,  or  such  other  in- 
formation obtained,  the  said  board  shall  pro- 
ceed to  ascertain  the  value  of  the  entire  cap- 
ital stook,  or  of  each  and  every  one  of  the 
corporations  aforesaid,  and  shall  thereupon 
fix  the  sum  at  which  the  property  of  any  such 
corporation  shall  be  assessed  in  this  state  for 
purposes  of  taxation,  by  taking  the  same  pro- 
portion of  the  aggregate  value  of  the  capital 
stock  of  any  such  corporation  as  the  number 
of  miles  of  railway  in  this  state  over  which 
such  sleeping  or  dining  car  company  or  ex- 
press company  carries  on  its  business,  or  as 
the  number  of  miles  of  line  employed  in  this 
state  by  any  such  telegraph  company  in  the 
transaction  of  its  business  bears  to  the  aggre- 
gate number  of  miles  of  railway  within  as 
well  as  without  this  state  over  which  such 
sleeping  or  dining  car  company  or  express 
company  carries  on  its  business;  or  in  the  case 
of  any  such  telegraph  company,  the  number 
of  miles  of  line  employed  in  this  state  bears  to 
the  entire  number  of  miles  employed  by  it 
within  as  well  as  without  this  state. '^ 

This  act  requires  that  express  companies  and 
certain  other  corporations  doin^  business  in 
this  state  shall  on  the  1st  Monday  In  July, 
1893,  and  every  second  year  thereafter,  file 
with  the  board  of  railroad  commissioners  of 
this  state  a  statement  or  certificate,  verified  by 
oath,  showing  in  detail,  among  other  things, 
the  amount  of  capital  stock  subscribed,  the 
par  value  thereof,  and  the  market  value  of  the 
same  at  the  time  the  certificate  is  required  to 
be  filed.  Such  certificate  must  further  show 
the  number  of  miles  of  railway  in  this  state 
over  which  such  express  company  does  busi- 
ness, and  also  show  the  total  number  of  miles 
of  railway  within  or  without  this  state  ov6r 
which  such  business  is  carried  on  by  the  com- 
pany. The  act  provides  that,  when  such  cer- 
tificate shall  have  been  filed  or  the  informa- 
tion obtained,  the  board  shall  proceed  to 
ascertain  the  value  of  the  entire  capital  stock 
of  such  company,  and  shall  thereupon  fix  the 
sum  at  which  the  property  of  any  such  ex- 
press company  shall  be  assessed  in  this  state 
for  the  purposes  of  taxation,  by  taking  the 
same  proportion  of  the  aggregate  value  of  the 
capital  stock  of  any  such  corporation  as 
the  number  of  miles  of  railway  in  this  state 
over  which  it  carries  on  business  bears  to  the 
aggregate  number  of  miles  of  railway  within 
as  well  as  without  the  state  over  which  such 
company  does  business.  The  act  further  pro- 
vides that  the  aggregate  value  of  the  property 
of  such  corporation  thus  ascertained  to  he 
taxable  in  this  state  shall  be  duly  apportioned 
between  the  counties  lb  this  state  through 
87  L.  a  A. 


which  such  company  carries  on  its  business. 
The  complaint  alleges  and  the  demurrer  ad- 
mits that  the  business  of  appellant  in  this 
state  is  carried  on  over  railroads  exclusively, 
but  that  a  large  proportion  of  its  business  out- 
side of  the  state  is  carried  on  over  water  ways, 
and  not  over  railroads,  and  that  the  value  of 
its  capital  stock  is  based  in  part  upon  this  • 
business  over  water  ways.  It  is  also  allegcKl 
that  appellant  company  owns  no  real  property 
in  this  state,  but  owns  real  property  in  other 
states  of  great  value,  and  that  the  value  of  its 
capital  stock  is  based  in  part  upon  this  real 
estate.  Appellant  therefore  contends  that,  as 
applied  to  its  property,  the  rule  of  assessment 
set  out  in  the  statute  violates  the  provisions  of 
our  Constitution  requiring  that  all  property 
shall  be  taxed  according  to  its  value,  and  vio- 
lates also  the  rule  of  equality  and  uniformity 
contained  therein.  The  provision  of  the  Con- 
stitution referred  to  is  as  follows:  "All  prop- 
erty subject  to  taxation  shall  be  taxed  accord- 
ing to  its  value;  that  value  to  be  ascertained 
in  such  manner  as  the  general  assembly  shall 
direct,  making  the  same  equal  and  uniform 
throufi^hout  the  state.  No  one  speoies  of  prop- 
erty, from  which  a  tax  may  be  collected,  shall 
be  taxed  higher  than  another  species  of  prop- 
erty of  equal  value."  Const.  1874,  art.  16, 
§5. 

It  may  be  conceded,  without  argument,  that 
If  the  construction  placed  upon  this  act  by  ap- 
pellant is  correct,—- if  it  arbitrarily  compels  the 
board  of  railroad  commissioners  to  assess  the 
property  of  this  company  by  taking  the  same 
proportion  of  the  value  of  its  total  capital 
stock  as  the  railroad  mileage  over  which  it 
does  business  in  this  state  hetLTS  to  the  total 
miles  of  railroad  over  which  it  carries  on  its 
business, — the  result  wouljl,  under  the  facta 
alleged  in  the  complaint,  be  a  very  unequal 
and  unjust  valuation  of  the  property  of  ap- 
pellant in  this  state.  It  would,  in  effect,  tax 
appellant  for  property  not  situated  in  this 
state;  and  that,  plainly,  the  legislature  had  no 
power  to  do.  In  Peay  v.  LitBs  Bock,  82  Ark. 
81,  it  was  said  that  the  valuation  and  assess- 
ment of  property  "cannot  be  arbitrarily  deter- 
mined either  by  law  or  by  an  ordinance." 
Again,  in  LiUU  Bock  db  Ft,  8.  B.  Oo.  v.  Wor- 
then,  46  Ark.  812,  880,  it  was  said  that  "the 
legislature  cannot,  under  the  guise  of  regulat- 
ing the  duties  of  assessors,  exempt  property 
from  taxation."  If  the  legislature  cannot  ex- 
empt property  from  taxation  under  the  pretense 
of  regulating  the  assessment,  it  follows,  from 
reasons  equally  cogent,  that  they  cannot  tax 
property  of  appellant  beyond  the  state  under 
pretense  of  regulating  the  assessment  of  its 
property  located  and  taxable  in  the  state.  As 
was  decided  in  LittU  Bock  d  Ft.  8.  B.  Oo,  v. 
Worthsn,  46  Ark.  812,  830.  "the  legislature 
cannot  discriminate  between  different  classes 
of  property  in  the  imposition  of  taxes.  The 
only  discretion  .  .  .  is  in  the  ascertain- 
ment of  values  so  as  to  make  the  same  equal 
and  uniform  throughout  the  state."  To  this 
extent  we  can  asree  with  the  contention  of 
counsel  for  appellant,  but  is  the  construction 
for  which  they  contend  the  proper  one  to 
place  upon  this  provision  of  the  statute?  Does 
the  statute  compel  the  board  to  follow  an  arbi- 
trary rule  in  the  assessment  of  appellant's 
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property?  "The  duty  of  the  court  to  up- 
hold a  statute  when  the  conflict  between  Hand 
the  Constitutiou  is  not  clear,  and  the  Implica- 
tion which  must  always  exist,  that  no  viola- 
tion has  been  intended  by  the  legislature,  may 
require  It,  in  some  cases  where  the  meaning  of 
the  Constitution  is  not  in  doubt,  to  lean  in 
favor  of  such  construction  of  the  statute  as 
might  not  at  first  view  seem  most  obvious  and 
natural.  For,  as  a  conflict  between  the  stat- 
ute and  the  Constitution  is  not  to  be  implied, 
it  wpuld  seem  to  follow  .  .  .  that  the  court, 
if  possible,  must  give  the  statute  such  a  con- 
struction as  will  enable  it  to  have  effect.  This 
is  only  saying.  In  another  form  of  words,  that 
the  court  must  construe  the  statute  in  accord- 
ance with  the  legislative  intent,  since  it  is  al- 
ways to  be  presumed  the  legislature  designed 
the  statute  to  take  effect,  and  not  to  be  a  null- 
ity." Cooley,  Const.  Lim.  6th  ed.  218;  Slack 
V.  Jacob,  8  W.  Va.  612;  Tabor  v.  Cook,  15 
Mich.  822;  Grand  Ramidi  Booming  Co.  v.  Jar- 
«M,  80  Mich.  809.  The  constitutional  provi- 
sions invoked  in  this  case,  that  all  property  sub- 
ject to  taxation  shall  be  taxed  according  to  its 
value,  that  such  value  shall  be  made  equal  and 
uniform  throughout  the  state,  and  that  no  one 
species  of  property  shall  be  taxed  higher  than 
another  of  equal  value,  are  clear  and  beyond 
dispute.  We  must  presume,  therefore,  that 
the  legislature  knew  these  provisions,  and  did 
not  intend  that  the. statute  should  conflict  with 
the  Constitution.  The  legislature  knew  that  it 
had  no  power  to  tax  appellant  on  property  situ- 
ated beyond  the  limits  of  the  state,  and  we  must 
presume  that  there  was  no  intention  to  do  so. 
The  object  of  the  legislature  In  the  passage  of 
the  law  was  to  compel  appellant  and  certain 
other  corporations  to  pay  upon  their  property 
in  this  state  their  due  proportion  of  taxes,  and 
no  more.  Our  Constitution  provides  that  "all 
laws  exempting  property  from  taxation  other 
than  is  provided  in  this  Constitution  shall  be 
▼old;"  that  "the  power  to  tax  corporations  and 
corporate  property  shall  not  be  surrendered  or 
suspended  by  any  contract  or  grant  to  which 
the  state  may  be  a  party."  Const  1874,  art. 
16,  §§  6,  7.  The  intention  of  the  legislature 
in  the  passage  of  this  act  was  in  line  with 
thsse  provisions  of  the  Constitution,  and  it  is 
our  duty  to  give  the  act  such  a  construction 
as  will  enable  it  to  have  effect,  if  it  be  possible 
to  do  so  without  doing  violence  to  its  language. 
It  will  be  noticed  that  there  are  no  negative 
words  employed  in  the  statute,  and  nothing 
which  absolutely  forbids  the  board  of  railroad 
commissioners  from  considering  other  evidence 
than  the  facts  which  the  act  requires  to  be 
certified  by  the  company  itself.  The  act  re- 
quires that  these  companies  shall  file  such  cer- 
tificate on  the  1st  Monday  in  July  of  every 
second  year,  beginning  with  the  year  1893, 
and  provides  that  when  the  certificate  is  filed 
the  board  shall  proceed  to  assess  the  property 
of  the  corporation.  As  we  understand  the 
act,  It  is  the  duty  of  the  board  of  railroad  com- 
missioners to  meet  on  the  dav  named  for  the 
purpose  of  receiving  such  certificates  and  mak- 
ing the  assessment.  There  is  nothing  in  the 
act  forbidding  such  corporations  from  present- 
ing to  the  board  other  facts  tending  to  show 
the  true  value  of  their  property  in  this  state, 
in  addition  to  those  which  the  statute  requires 
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them  to  certify.  We  therefore  conclude  that 
they  have  the  right,  when  they  file  such  cer- 
tificate, to  present  to  the  board  other  facts  also 
which  may  tend  to  show  the  true  value  of 
their  propertv  in  this  state,  and  that  it  is  the 
duty  of  the  board  to  consider  such  cTidence, 
as  well  as  all  other  information  before  them, 
and  to  assess  said  property  at  its  true  value, 
although  it  may  be  greater  or  less  than  the  sum 
resulting  from  the  application  of  the  rule  men- 
tioned in  the  statute.  In  other  words,  we  hold 
that  this  provision  of  the  statute  must  be  taken 
as  mandatory  only  to  the  extent  that  in  the  ab- 
sence of  other  evidence  the  board  must  pre- 
sume that  the  result  ascertained  by  it  repre- 
sents the  true  value  of  the  corporate  property 
in  this  state,  but  that,  in  addition  to  the  facts 
required  to  be  certified,  the  board  has  the  right 
to  consider,  and  it  is  their  duty  to  consider, 
all  other  facts  within  their  knowledge  bearing 
on  the  question  of  the  value  of  the  property  to 
be  assessed.  It  does  not  follow  from  this  that 
the  assessed  value  of  the  company's  property 
taxable  here  must  necessarily  correspond  with 
the  total  value  of  the  safes,  horses,  wagons, 
office  furniture,  and  other  articles  of  property 
owned  by  the  company  In  this  state,  when  con- 
sidered separate  and  apart  from  the  whole 
property,  and  apart  from  the  uses  to  which 
such  property  is  put.  One  object  of  this  stat- 
ute was  to  require  that  the  property  of  such 
corporations  should  be  assessed  as  a  "uuU 
profit-producing  plant,"  and  that  their  prop- 
erty in  this  state  used  in  carrying  on  the  cor- 
porate business  should  be  assessed  at  its  value 
when  considered  as  a  part  of  such  unit  or  whole 
plant.  The  mere  fact,  therefore,  that  the  as- 
sessment of  the  property  of  the  company  in 
this  state  was  greater  than  the  aggregate  value 
of  the  safes,  wagons,  and  other  articles  of 
property  owned  by  the  company  in  this  state, 
when  considered  only  as  safes,  wagons,  etc., 
and  apart  from  the  use  to  which  they  are  put, 
would  not  in  itself  justify  us  in  concluding 
that  the  assessment  was  illegal  and  excessive. 
Mucl\  less  does  the  allegation,  that  the  aggre- 
gate value  of  the  articles  of  personal  property 
owned  by  the  company  in  Crawford  county  is 
less  than  the  sum  apportioned  by  the  boara  to 
said  county  as  the  value  of  the  property  of  ap- 
pellant taxable  in  such  county,  justify  such  k 
concl  usion ;  for  the  value  of  the  property  of  the 
company  in  this  state,  considex^  as  part  of  a 
whole  plant,  and  in  connection  with  the  uses 
to  which  it  is  put,  may  be  more  than  the  ag- 
gregate value  of  the  separate  articles  of  per- 
sonal property  owned  by  the  company  here, 
when  not  considered  in  connection  with  the 
use  to  which  the  property  Is  put.  "The  value 
of  property  results  from  the  use  to  which  it  is 
put,  and  varies  with  the  profitableness  of  that 
use,  present  and  prospective,  actual  and  antici- 
pated." And  it  is  the  duty  of  the  board  to 
assess  the  property  of  the  company  at  its  true 
value,  although  that  value  may  be  in  part  due 
to  the  fact  that  such  property  is  a  portion  of  a 
large  *'  profit-producing  plant."  PitUburg,  O. 
C.  A  8t,  L.  B,  Co.  V.  Backu8,  154  U.  S.  421, 
88  L.  ed.  1081.  In  other  words,  the  allegation 
that  the  value  of  the  tangible  property  of  the 
company  Is  less  than  the  amount  of  the  assess- 
ment is  not  sufilcient;  for  the  property  of  the 
company  may  be  in  part  intangible,  and  that 
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also  is  subject  to  taxatioD,  and  may  be  in- 
cluded in  the  assessment.  Adamfi  Exp,  Co.  ▼. 
Ohio  State  Auditor,  16«  U.  8.  185,  41  L.  ed. 
1^65. 

But  we  may  go  further,  and  say  that,  the 
assessment  of"  the  propert}[  of  this  express 
•company  having  been  committed  by  law  to  the 
boanl  of  railroad  commissioners,  a  complaint 
for  relief  in  equity  is  insufficient  which  only 
alleges  that  the  valuation  by  the  board  is  ex- 
cessive; for,  in  the  absence  of  fraud,  intentional 
wrong,  or  error  in  the  method  of  assessment, 
the  flDding  of  the  board  cannot  be  overturned 
by  evidence  going  only  to  show  an  error  of 
Judgment  in  the  valuation  of  the  property. 
**  The  courts  ...  are  powerless  to  give 
relief  against  the  erroneous  judgments  oi  as- 
sessing bodies,  except  as  they  may  be  specially 
empowered  by  law  to  do  so."  Coolev,  Taxn. 
«d  ed.  748:  Pittsburg,  C.  G.  d  St.  L.  R.  Co.  y. 
Backus,  164  U.  8.  421,  88  L.  ed.  1081.  The 
method  provided  for  the  assessment  of  this 
property  was  legal ;  for  the  legislature  has  the 
power  to  classify  property  for  the  purposes  of 
taxation,  and  to  provide  for  the  valuation  of 
different  classes  by  different  methods.  Const. 
1874.  art.  16.  §  5;  St.  Louis,  I.  M.  db  S.  B.  Co. 
y.  Worthen,  52  Ark.  529,  7  L.  R.  A.  874.  The 
same  reason  exists  for  the  separate  classifica- 
tion of  the  property  of  express  companies  used 
in  carrying  on  their  business  as  exists  in  case 
of  railway  property.  State,  Poe,  v.  Jones,  54 
Ohio  8t.  492:  Pacific  Exp,  Co,  v.  SeibeH,  142 
U.  8.  889,  85  L.  ed.  1035.  8  Inters.  Com.  Rep. 
810:  2  Elliott,  Railroads,  §740,  and  cases  cited. 
Without  such  classification,  the  property  of 
such  companies  could  not  be  assessed  as  a  unit, 
and  the  legislature  has  the  power  to  require 
that  the  value  of  such  property  be  ascertained 
by  considering  it  in  that  way. 

It  has  been  many  times  held,  both  by  the 
Supreme  Court  of  the  United  States  and  by 
state  appellate  caurts,  that  the  property  of  rail- 
roads, telegraph,  sleeping-car,  and  express 
companies  engaged  in  interstate  commerce 
may  be  valued  as  a  unit  for  the  purpose  of  tax- 
ation, and  that  a  proportion  of  the  whole  fairly 
and  properly  ascertained  may  be  taxed  by  the 
atate  in  which  it  is  situated.  Adams  Exp.  Co, 
y.  Ohio  State  Auditor,  165  U.  8.  194,  41  L.  ed. 
«88;  Western  U.  Teleg.  Co.  y.  Taggart,  168  U. 
8. 1.  41  L.  ed.  49;  Pittsburg,  G.  C  dh  St.  L,  B. 
Co,  V.  Backus,  154  U.  8.  421.  88  L.  ed.  1081; 
PuUman's  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  8.  18,  85  L.  ed.  618,  8  Inters.  Com.  Rep. 
595;  Western  U,  Teleg.  Go.  v.  Atty.  Oen,  125 
U.  8.  580.  81  L.  ed.  790;  State,  Poe,  v.  Jones, 
«1  Ohio  8t.  492. 

In  the  recent  case  of  Adams  Exp.  Co,  v.  Ohio 
State  Auditor,  165  U.  8.  194,  41  L.  ed.  688,— 
a  case  involving  the  validity  of  an  Ohio  stat- 
ute regulating  the  assessment  for  taxation  of 
the  property  of  telegraph,  telephone,  and  ex- 
press companies  in  that  state,~Chief  Justice 
Fuller,  who  delivered  the  opinion  of  the  court, 
said:  "No  more  reason  is  perceived  for  limit- 
ing the  valuation  of  the  property  of  express 
companies  to  horses,  wagons,  and  furniture, 
than  that  of  railroad,  telegraph,  and  sleeping- 
car  companies  to  roadbed,  rails  and  ties,  poles 
and  wires,  or  cars.  The  unit  is  a  unit  of  use 
and  management,  and  the  horses,  wagons, 
safes,  pouches,  and  furniture,  the  contracts  for 
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transportation  facilities,  the  capital  necessary 
to  carry  on  the  business,  whether  represented 
in  tangible  or  Intangible  property  in  Ohio, 
possessed  a  value  in  combination  and  from 
use  in  connection  with  the  property  and  cap- 
ital elsewhere  which  could  as  rightfully  be 
recognized  in  the  assessment  for  taxation  in 
the  instance  of  these  companies  as  the  others." 
It  results  from  our  view  of  the  meaning  of 
this  statute,  and  from  the  law  as  above  stated, 
that  we  do  not  find  it  to  be  in  conflict  with  the 
Constitution  of  this  state.  But  had  we  adopted 
the  view  of  appellant,  and  concluded  that  the 
intention  of  the  legislature  was  to  adopt  an  ar- 
bitrary method  of  assessment,  and  to  prevent 
the  board  of  railroad  commissioners  from  con- 
sidering any  other  fact  beyond  those  which  the 
statute  requires  the  certificate  to  furnish,  the 
result  would  not  have  been  very  different;  for, 
if  this  provision  of  the  act  was  in  conflict  witJi 
the  Constitution,  that  would  not  necessarily 
compel  the  court  to  declare  the  whole  act  voidl 
When  a  part  of  a  statute  is  unconstitutional, 
but  the  remainder  is  not,  the  parts  will  be  sep- 
arated, if  possible,  and  that  which  is  constitu- 
tional will  be  sustained.  Little  Rock  db  Ft,  8. 
B.  Co.  V.  Worthen,  46  Ark.  812:  State  v.  Marsh. 
87  Ark.  856;  Cooley,  Const.  Lim.  209;  Black, 
Const.  Law,  62.  The  substance  of  the  act  un- 
der consideration  is  that  it  gives  power  to  the 
board  of  railroad  commissioners,  and  makes  it 
their  duty,  to  assess  the  property  of  certain 
corporations  therein  named  for  taxation;  fur- 
ther, that  it  requires  said  corporations  to  fur- 
nish certain  facts  to  the  board  as  a  basis  for 
making  the  assessment,  and,  in  effect,  it  makes 
it  the  duty  of  the  board  in  determining  the 
value  of  the  property  of  said  corporations  to 
consider  the  entire  property  of  such  corpora- 
tions as  a  unit.  As  these  matters  were  clearly 
within  the  power  of  the  legislature,  it  follows 
that  the  substantial  portions  of  this  act  are 
valid.  If,  then,  it  be  conceded  that  the  legis- 
lature, after  having  authorized  the  board  of 
railroad  commissioners  to  assess  this  property, 
and  after  having  lawfully  provided  that  said 
board,  in  making  the  assessment,  should  con- 
sider the  properly  as  a  unit,  went  further,  and 
undertook  to  compel  the  board  to  arrive  at  the 
value  of  the  property  in  this  state  by  the  ap- 
plication of  an;  arbitrary  rule,  which,  as 
applied  to  the  property  of  this  company,  would 
result  in  an  unequal  and  excessive  valuation 
of  its  property,  it  would  be  the  duty  of  the 
board  to  ignore  the  statute,  so  far  as  it  con- 
flicted with  the  Constitution,  and  assess  said 
property  at  its  true  value,  in  obedience  to  the 
higher  mandate  of  the  Constitution.  LitUe 
Rock  db  Ft.  SB,  Go,  v.  Worihcn,  46  Ark.  812. 
The  rejection  of  such  provision  would  not 
justify  either  the  courts  or  board  in  treating 
the  whole  act  as  void.  The  substantial  por- 
tions of  the  act  being  left,  it  would  still  be  a 
complete  law,  capable  of  being  executed  so  as 
to  carry  out  the  legislative  intent  that  the  prop- 
erty of  these  corporations  should  be  assessed 
and  its  value  ascertained  by  this  board,  and  to 
this  extent  it  would  be  the  duty  of  the  court 
to  uphold  it,  in  order  that  such  corporation  be 
compelled  to  bear  their  due  proportions  of  the 
public  burdens.  LitUe  Book  db  Ft,  S,  B.  Co.  v. 
Worthen,  46  Ark.  812;  State  v.  Marsh,  87  Ark. 
856.  Being  of  the  opinion  thatrthjQ  iMHtf.  is 
igitized  by' 
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valid,  and  that  it  was  the  daty  of  the  board  in 
making  the  assessment  to  consider  any  legiti- 
mate evidence  tending  to  show  the  actual  value 
of  the  property  assessed,  it  follows  that,  in  the 
absence  of  any  showing  to  the  contrair,  we 
must  assume  that  the  board,  in  making  the  as- 
sessment of  the  property  of  the  appellant,  gave 
due  consideration  to  the  fact  that  a  large  pro- 
portion of  its  business  outside  of  the  state  was 
carried  on  over  water  ways,  and  also  to  the 
other  facts  alleged,  and  that  it  assessed  said 
property  in  this  state  al  its  actual  value,  and 
no  more.  The  appellant  does  not  allege  in 
its  complaint  that  the  board  refused  to  con- 
sider such  facts,  or  refused  to  allow  it  a  hear- 
ing on  the  question  of  the  value  of  the  prop- 
erty, or  that  there  was  fraud  or  error  in  the 
method  of  assessment;  nor  does  it  allege  that 
its  property  in  this  state,  considered  as  a  part 
of  the  whole  property,  and  in  connection  with 
its  use,  was  assessed  at  more  than  its  true  value. 
The  complaint  was  defective  in  these  respects, 
and  did  not  state  a  good  cause  for  injunction. 


The  complaint  further  alleged  that  there 
was  levied,  as  part  of  the  tax  complained  of, 
6  mills  for  general  county  purposes,  and  in  ad- 
dition i  mill  to  pay  a  Juagment  against  the 
county  for  indebtedness  incurred  since  the 
adoption  of  the  Constitution  of  1874.  The 
contention  on  this  point  is  that  the  Ck)n8titu- 
tion  limits  the  county  levy  to  5  mills,  and  the 
excessive  levy  of  -j^  mill  renders  the  whole  tax 
void.  But  we  are  of  opinion  that  this  conten- 
tion cannot  be  sustained.  The  county  had  the 
right  to  levy  the  5  mills  for  general  county 
purposes.  **He  who  asks  equity  must  do 
equity,"  and  the  appellant  diould  have  ten- 
dered the  5  mills  which  had  been  properly 
levied.  Worthen  v.  Badgett,  82  Ark.  586;  3 
Elliott,  Railroads,  a  752,  and  cases  cited.  AVe 
are  therefore  of  opinion  that  the  court  did  not 
err  in  sustaining  the  demurrer  and  dismissing 
the  action. 

The  judgment  is  afflrmed. 

Rehearing  denied  May  21, 1897. 


INDIANA  SUPREME  COURT, 


William  H.  'LUCAS  et  al.,  Appts., 

V, 

Wilkey  R.  HERBERT  et  al 


(. 


-Ind.- 


.) 


!•  The  owner  of  an  omnibtifl  line  which  Is 
i^ven  access  to  depot  fl^roiinds  and  al- 
lowed by  the  railroad  company  to  occupy  a  par- 
tloular  stand  cannot  complain  because  the  posi- 
tion is  nut  as  favorable  as  that  grlven  to  a 
oompetin?  line. 

8>  Error  in  snstainlnip  a  demurrer  to  para- 
graphs  of  an  answer  is  harmless  if  the  same 
evidence  can  be  slven  under  other  paragraphs. 

(May  21, 1807.)  ; 

APPEAL  by  defendants  froti  a  Judgment  of 
the  Circuit  Court  for  tnox  County  in 
favor  of  plaintiffs  in  an  action  brought  to  enjoin 
defendants  from  interfering  with  plaintiffs  in 
their  attempt  to  use  a  certain  portion  of  the 
depot  grounds  of  the  Evansville  &  Terre  Haute 
Railroad  Company  as  a  stand  for  busses  and 
baggage  wagons.    Bevereed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  W.  Bofl;  W.  R«  Nesbit*  W. 
S.  Maple,  and  W.  H.  De  Wolfe,  for  appel- 
lants: 

Injunctive  relief  will  not  be  granted  except 
to  prevent  the  doing  of  some  act,  the  doing  of 
which  would  injuriously  affect  the  party  com- 
plaining. 

Barkery.  Pottmeyer,  76Ind.  451;  First  Nat. 
Bank  v.  Sarlls,  129  Ind.  204,  18  L.  R.  A.  481. 

Railroad  companies,  both  as  owners  and  pro- 
prietors of  their  depot  grounds  and  buildings 
and  as  carriers  of  passengers,  have  authority  to 

Note.— For  rights  of  haokmen  at  railroad  depots 
see  nott  to  Cole  v.  fiowen  (Mich.)  18  L.  B.  A.  MS. 
87  L.  R.  A. 

See  also  42  L.  R.  A.  157,  711 ;  43  L. 


make  reasonable  rules  and  regulations  in  regard 
to  passengers  intending  to  pass  and  repass  upon 
their  railroad  and  all  other  persons  making  use 
of  such  buildings. 

Cam.  V.  F^er,  7  Met.  696,  41  Am.  Dec.  465; 
28  Am.  &  Bng.  Enc.  Law,  p.  124,  note  1. 

In  New  'York,  under  a  provision  that  rail- 
road companies  shall  ^ive  nt  Jpreference  for  the 
transaction  of  the  busmess  oi  a  common  carrier 
on  the  cars  or  in  its  depots  or  on  its  grounds,  to 
any  persons  competing  in  the  same  business  or 
in  the  business  of  transporting  property  for 
themselves  or  others,  it  is  held  that  such  a  provi- 
sion does  not  require  the  railroad  company  to 
allow  all  hackmen  alike  to  use  its  grounds  as  a 
standing  place  to  solicit  business  at  its  depots, 
as  a  backman  is  not  a  common  carrier  in  the 
meaning  of  such  a  statute. 

A>w  Tark  G.  db  H.  B.  B.  Co.  v.  Shedey,  57 
N.  Y.  8.  R  766;  Smith  v.  New  York,  L.  E.  dt 
W.  B.  Co.  149  Pa.  249. 

Anything  else  or  short  of  that  would  result 
in  depriving  the  railroad  company  of  all  the 
rights  incident  to  ownership  that  belongs  to 
owners  and  proprietors  of  real  estate;  the  other 
rule  results  in  declaring  all  railroad  stations 
public  places  for  all  persons  whether  they  have 
business  with  the  railroad  company  or  not. 

Old  Colony  B.  Co.  v.  Tripp,  147  Mass,  85. 

Appellees  were  not  bound  to  receive  and 
transport  passengers,  but  could  accept  some 
and  reject  others,  which  in  law  makes  them 
private  carriers,  and  can  therefore  claim  no 
greater  right  upon  the  depot  grounds  than  any 
other  private  citizen. 

Potter,  Corp.  §  479. 

The  railroad  company  can  grant  leave  to 
one  to  sell  lunches  to  passengers  and  deny  the 
right  to  others. 

Fluker  v.  Georgia  B.  d  Bkg.  Co.  81  Ga.  461» 
2  L.  R.  A.  848;  BeadeUy.  Ecf^n  Counfies  B. 

Digitized  by  LjOOQIC 
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Co,  8  C.  B.  N.  8.  609;  Barker  ▼.  Midland  R  Co. 
18  C.  B.  46.  86  Eng.  L.  &  Eq.  258;  Laoey,  Bl 
gest  of  Railway  Decisions,  941. 

Meggrs.  Brigan  ft  Llndley  and  John  S. 
Bays  for  appellees. 

Monks*  J.,  delivered  the  opinion  of  the 
court: 

This  action  waa  brought  by  appellees  to 
enjoin  appellants  from  interfering  with  appel- 
lees in  the  use  of  a  certain  part  of  the  oepot 
grounds  of  the  Evansville  <&  Terre  Haute 
Railroad  Ck)mpany;  being  21  feet  north  and 
south  along  the  platform,  and  28  feet  runnine 
west  from  the  platform.  Appellants  filed 
three  paragraphs  of  answer  to  the  complaint. 
Appellees'  demurrer  to  the  first  and  second 
paragraphs  of  answer  was  sustained.  A  trial 
by  the  court  resulted  in  a  finding  and  (over  a 
motion  for  a  new  trial)  a  Judgment  in  favor  of 
appellees. 

It  appears  from  the  evidence  that  appellants 
were  engaged  in  the  livery  business,  and  for 
several  years  had  been  running  a  bus  line  to 
and  from  the  depot,  carrying  passengers  and 
baggage,  and  during  all  of  said  time  had  oc- 
cupied the  part  of  the  depot  srounds  in  con- 
troversy for  the  purpose  of  discharging  and 
receiving  passengers  and  baggage,  and  stand- 
ing their  busses  and  baggage  wagons  while 
awaiting  the  arrival  and  departure  of  trains. 
The  part  of  the  depot  platform  used  by  appel- 
lants was  21  feet  in  length,  and  wide  enough 
to  stand  three  busses,  or  two  busses  and  a 
baggage  wagon.  This  space,  21  by  28  feet, 
was  leased  to  appellants  by  the  railroad  com- 
pany for  that  purpose  at  an  annual  rental  of 
$15,  the  railroad  company  reserving  the  right 
to  cancel  the  lease  at  any  time.  Appellants 
drove  their  baggage  wagon  and  one  or  two 
busses,  as  the  demands  of  travel  required.  A 
short  time  before  the  commencement  of  this 
action,  appellees  engaged  in  the  livery  busi- 
ness, and  began  running  a  bus  line  to  and 
from  the  depot  for  the  carrying  of  passengers 
and  baggage,  driving  one  bus  and  a  baggage 
wagon.  There  was  a  controversy  'between 
appellants  and  appellees  as  to  the  right  to 
occupy  the  part  of  the  depot  grounds  thereto- 
fore used  by  appellants.  The  railroad  com- 
pany and  appellants  offered  to  assign  the  north 
one  third  of  the  space  adjacent  to  the  platform 
to  appellees,  being  7  by  28  feet,  upon  which 
to  stand  their  bus  and  receive  and  discharge 
passengers  and  baggage.  This  offer  was  re- 
fused by  appellees,  they  demanding  that  the 
north  one  half  of  the  ground  in  controversy 
be  anigned  to  them.  Appellees  offered  to 
accept  the  space  tendered  if  appellants  would 
only  run  one  bus.  This  proposition  was  re- 
fused by  appellants.  We  are  not  required  in 
this  case  to  determine  whether  a  railroad 
company  can  grant  the  exclusive  privilege  to 
one  of  several  competing  omnibus  lines  to 
occupy  the  depot  grounds  with  its  vehicles, 
and  solicit  the  patronage  of  incoming  passen- 
gers, or  the  exclusive  right  to  use  its  platform 
and  grounds  for  the  receiving  and  discharging 
of  passengers  and  baggage.  These  questions 
are  regulated  in  some  states  by  constitutional 
and  statutory  provisions.  The  decisions  of 
the  courts,  however,  are  confiicting.  as  shown 
by  the  following  cases:  Old  Colony  B,  Co.  v. 
87  L.  R.  A. 


Tripp,  147  Mass.  85:  Com.  v.  Carey,  147  Mass. 
41,  note;  Com.  v.  jRnwr,  7  Met.  596,  41  Am. 
Dec.  465,  and  note;  Rxrney  v.  Oytter  Ba^  A 
H,  8.  B.  Co.  67  N.  Y.  9^i\N«u>  York  G,  d  H. 

B.  R.  Go.  V.  Flynn,  74  Hun,  124;  New  York 
a  d  H.  R.  R.  Go.  V.  &iedey,  57  N.  Y.  a  R 
766;  8miih  v.  New  York,  L.  E.  lAW.  R.  Co.  14» 
Pa.  249;  Vtuk&r  v.  Georgia  R  <fe  Bkg.  Co,  81 
Gki.  461,  2  L.  R.  A.  848.  12  Am.  St.  Itep.  828, 
and  note;  Harris  v.  Stevene,  81  Vt.  79,  73  Am. 
Dec.  887;  Landrigan  v.  State,  81  Ark.  50,  25 
Am.  Rep.  547;  Qriewold  v.  Webb,  16  R  1.  649, 
7  L.  R.  A.  802;  Barker  v.  Midland  R.  Co.  1& 

C.  B.  46;  HoU  v.  Digly,  27  Week.  Rep.  884; 
Re  Painter  v.  London,  B.  A  8.  G.  R.  Co.  2C.  B. 
N.  8.  702;  BeadeU  v.  Eastern  Counties  R.  Co. 
2  0.  B.  N.  8.  509;  MarrioUy.  London  d  3.  W, 
R,  Co.  1  C.  B.  N.  8.  499:  Cole  v.  Rowen,  8» 
Mich.  219,  18  L.  R  A.  848,  and  note;  Kalafna- 
200  Hack  d  Bus  Co.  v.  8ootsma,  84  Mich.  194, 10 
L.  R  A.  819,  22  Am.  St.  Rep.  698.  and  note, 
page  699:  Cravens  v.  Rodgers,  161  Mo.  258; 
Montana  Union  R  Co.  v.  Langlois,  9  Mont 
419.  18  Am.  St.  Rep.  745,  note,  8  L.  R  A.  758,. 
and  note;  Markham  v.  Brown,  8  N.  H.  528,  81 
Am.  Dec.  209;  McGonneU  v.  Pedigo,  92  Ey. 
465;  28  Am.  &  Eng.  Enc.  Law,  p.  126,  and  casea 
cited  in  note  8,  pp.  126,  127. 

The  question  here  is.  Has  a  railroad  com- 
pany the  right  to  dodgnate  the  place  abutting 
on  the  platform  where  the  owners  of  com- 
peting omnibus  lines  shall  stand  their  vehlclea 
while  awaiting  the  arrival  and  departure  of 
trains,  and  where  they  shall  receive  and  dis- 
charge passengers  and  baggage?  It  is  settled 
that  railroad  companies  have  the  right  to- 
make  and  enforce  reasonable  rules  and  regu- 
lations in  regard  to  their  stations  and  grounds, 
— as  to  who  shall  enter  upon  the  same,  and' 
how  they  shall  conduct  themselves  while  there. 
19  Am.  &  Eng.  Enc.  Law,  p.  820;  28  Am.  & 
Eng.  Enc.  Law,  pp.  124,  126.  This  includes 
the  right  to  make  reasonable  rules  and  regula- 
tions to  prevent  quarrels  between  the  owners 
of  competing  omnibus  lines  and  their  em- 
ployees while  upon  the  depot  grounds.  For 
this  purpose  a  railroad  company  may,  if  it 
admits  omnibuses  and  hacks  to  its  grounds, 
designate  the  stand  each  shall  occupy,  and 
thus  prevent  quarrels  for  place,  and  other 
scenes  of  disorder.  28  Am.  &  Eng.  Enc.  Law, 
p.  26.  and  cases  cited  in  note  8.  See  also  Coi& 
V.  Rowen,  88  Mich.  219,  18  L.  R  A.  848. 

The  arrangement  offered  by  the  railroad 
company  gave  appellees  access  to  the  depot 
grounds,  and  the  privilege  to  receive  and  dis- 
charge passengers  and  baggage,  and  to  stand 
their  bus  at  the  platform  while  awaiting  the 
arrival  and  departure  of  trains.  It  may  be 
that  the  position  offered  to  appellees  was  not 
as  favorable  as  the  part  left  for  appellants,  for 
the  reason  that  passeneers  alighting  from  the 
trains  would  pass  the  busses  uf  appellants  in 
eoing  to  appellees'  bus,  as  all  the  busses  would 
be  backed  against  the  same  platform  and 
stand  side  by  side.  Be  this  as  it  may,  the 
railroad  company  having  the  power  to  desig- 
nate the  place  each  should  occupy,  neither 
can  complain  that  the  best  or  most  convenient 
location  with  reference  to  the  depot  or  plat- 
form was  given  to  the  other.  It  is  clear,, 
therefore,    that   the    finding   and    judgment 


should  have  been  for  appellants. 


follow* 
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Ihdiana  Bufbemb  Coubt. 


Mat, 


that  the  court  erred  in  overruliDg  appellants' 
motion  for  a  new  trial.  The  error,  if  any,  in 
sustaining  appellees'  demurrer  to  the  first  and 
second  paragraphs  of  answer  was  harmless, 
for  the  reason  that  the  same  evidence  could 
be  and  was  given  under  the  third  paragraph 
of  answer. 

Judgment  reversed,  with  instructions  to  sus- 
tain appellants'  motion  for  a  new  trial,  and 
for  further  proceedings  in  accordance  with 
this  opinion. 


EVANSVILLB      STREET      RAILROAD 
COMPANY,  Appt., 

Will  C.  GENTRY.  Admr.,  etc.,  of  Joseph 
Bradt,  Deceased. 


.Ind.. 


.) 


1.  In  eromBing  a,  street  railroad  the  rule 
to  stop,  look,  and  Jisten  does  not  strictly  apply  as 
it  does  to  the  crossioir  of  a  steam-railroad  track. 

2»  Rmmliiflr  an  electric  ear  at  an  miiiflti- 
ally  rapid  rate  over  a  much-frequented 
croseinff  wben  the  usual  rate  of  travel  on  the 
line  was  from  12  to  U  miles  per  hour  constitutes 
neirlifreDce  which  is  little  less  than  wanton  and 
reckless  disregard  of  human  life. 

8«  Some  8liirl>t  proof;  at  least,  of  a  want 
of  contribotorjr  negligence  on  the  part  of 
a  man  killed  by  an  electric  car  and  found  about 
46  feet  from  a  crossinir,  at  the  nearest  side  of 
which  he  had  stepped  from  another  car  flroioflr  in 
the  other  direction,  and  which  had  run  slowly  to 
the  other  side  of  the  crossing  and  stopped  before 
it  was  passed  by  the  car  which  struck  him,  must 
be  srlven  in  order  to  permit  a  reoovery  for  caus- 
ing his  death. 

(June  IQ,  ISOQL)  | 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Gibson  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  killing 
of  plaintiff's  intestate.     Retersed. 

The  facts  are  stated  in  the  opinion. 

Messre.  Alexander  Gilchrist  and  Cur- 
ran  A.  DeBroler,  for  appellant: 

It  is  negligence  to  get  off  of  a  car  and  start 
to  walk  across  a  parallel  track  without  first 
looking  to  ascertain  whether  cars  are  approach- 
ing. 

Meyer  ▼.  Lindell  R.  Co.  6  Mo.  App.  27;  Bur- 
bridge  V.  Kansas  City  Cable  R.  Co.  86  Mo.  App. 
669;  Buzby  v.  Philadelphia  Traction  Co,  126 
Pa.  559;  Davenport  ▼.  Brooklyn  City  R.  Co.  100 
N.  Y.  682;  Qilmore  ▼.  Federal  Street  AP,  Val- 
ley Pass.  R.  Co.  158  Pa.  81;  Ehiaman  y.  East 
Harri^urg  City  Pass.  R  Co.  150  Pa.  180,  17 
L.  R.  A.  448;  Wheelnhan  v.  Philadelphia  Trae- 
4ion  Co.  150  Pa.  187;  Carson  v.  Federal  Street 
<fe  P.  VaUey  R.  Co.  147  Pa.  219, 15  L.  R  A. 
257. 

The  negligence  of  a  defendant,  however  un- 
expected and  however  great  it  may  be,  the 


omission  of  a  defendant  to  compl?  with  its 
own  rules,  the  failure  on  the  part  of  a  railroad 
company  or  other  party  to  comply  with  the 
express  provisions  or  any  statute, — will  never 
excuse  a  plaintiff  from  exercising  proper  care. 

Indianajxflis,  D.  <fi  W.  R.  Go.  ▼.  Wilson,  134 
Ind.  95;  Gadtoallader  v.  Louumille.  N.  A.  db  C. 
R.  Co.  128  Ind.  518;  Cineinvati,  H.  AL  R.  Co. 
V.  Butler,  103  Ind.  31 ;  Cincinnati  J.  St.  L.  dt  C. 
R.  Co.  V.  Howard,  124  Ind.  280,  8  L.  R.  A.  598; 
Thornton  v.  Cleveland,  C.  C.  db  St.  L.  R.  Co. 
181  Ind.  492;  Pittsburgh,  C.  d  St.  L.  R.Co.  v. 
Yundl,  78  Ind.  878,  41  Am.  Rep.  580;  Chicago 
dt  E.  I.  R.Co.  V.  Boggs,  101  Ind.  522,  51  Am. 
Rep.  761;  Cleveland,  C.  G  dk  I.  R.  Co.  ▼.  Har- 
rington, 131  Ind  4-26;  Cincinnati.  I.  St.  L.  db 
C.  R.  Co,  v.  Howard,  124  Ind.  280,  8  L.  R  A. 
598. 

Under  the  averments  of  the  complaint  the 
fact  that  the  rule  was  violated  is  responsible 
for  Bradt's  attempt  to  cross  the  track,  and  the 
high  rate  of  speed  is  responsible  for  the  fact 
that  the  car  struck  him  before  he  had  time  to 
cross. 

Where  a  cause  of  action  is  based  on  two  con- 
currinsr  causes  of  negligence,  both  must  be 
proved  l)efore  the  case  is  made  out,  and  this 
although  one  of  the  facts  of  negligence  may 
have  been  of  itself  ample  to  cause  the  injury. 

Terre  Haute  dk  I.  R.  Co.  v.  MeCorkU,  140 
Ind.  618. 

The  proof  must  correspond  with  the  allega- 
tions of  the  pleading. 

Cleveland,  C.  C.  dk  I.  R.  Co.  ▼.  Wynant,  100 
Ind.  160;  Ihnald  v.  International  dk  Q.  N.  R. 
Co.  86  Tex.  1;  2  Wood,  Railway  Law,  109;  Dy- 
son V.  New  York  dk  N.  B.  R,  Co.  67  Conn.  9. 

The  plaintiff  must  affirmatively  prove  that 
the  decedent  was  not  guilty  of  contributory 
negligence. 

Beach.  Contrib.  Neg.  chap.  16,  §§  428  tffse?./ 
Wiwiroioski  v.  Lake  Shore  dk  M.  8.  R.  Go.  124 
N.  Y.  420;  G&rdeU  v.  New  York  C.dkHR,  B. 
Go.  75  N.  Y.  830. 

Neither  negligence  on  the  part  of  the  defend- 
ant company  nor  the  absence  of  negligence  on 
the  part  of  the  decedent  can  be  inferred  from 
the  mere  fact  of  the  accident  itself. 

Booth.  Street  Railways,  §  828;  Weston  v. 
Troy,  189  N.  Y.  281;  Toledo,  W.  dk  W.  R. 
Co.  V.  Brannagan,  75  Ind.  490;  Cordell  ▼. 
New  York  C.  dk  H.  R.  R.  Go.  75  N.  Y.  380; 
Cincinnati,  L  St.  L.  dk  C.  R.  Co.  v.  Howard, 
124  Ind.  280,  8  L.  R  A.  598;  Beach,  Contrib. 
Neg.  S  440;  Pittsburgh,  G.  dk  St.  L.  R.  Co.  ▼. 
BenneU,  9  Ind.  App.  92;  Indiana,  B.  dk  W. 
R.  Co.  V.  Greene,  106  Ind.  279,  55  Am.  Rep. 
786. 

Whether  the  decedent  was  attempting  to 
cross  the  track  or  walking  longitudinally  along 
or  by  the  track,  in  neither  case  was  there  any 
evidence  from  which  it  could  be  presumed  that 
he  used  proper  care. 

Indiana,  B.  <t  W.  R.  Co.  v.  Greene,  106  Ind. 
279, 55  Am.  Rep.  736;  Lamport  v.  Lake  Shore 
dk  M.  S.  R.  Co.  142  Ind.  269;  Smith  v.  Waba^ 
R  Co.  141  Ind.  92;  Aiann  v.  BeU  RaUroad  dt 


Note.— As  to  speed  of  street  cars,  see  also  New- 
«rk  Pass.  R.  Co.  v.  Bloch  (N.  J.)  22  L.  R.  A.  874;  and 
Bly  V.  Nashua  Street  R.  Co.  (N.  H.)  80  L.  R.  A.aOS. 

As  to  contributory  nearHfrenoe  of  person  in- 
jured, see  the  same  cases,  also  Consolidated  Trao- 
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tlon  Co.  V.  Scott  (K.  J.)  88  L.  R.  A.  122;  Oinolnnati 
Street  R.  Co.  v.  Snell  (Ohio)  32  L.  R.  A.  876;  and  Mo- 
Gee  V.  Consolidated  Street  R.  Co.  (Mich.)  28 1^  R.  A- 
800. 
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JSUek  Yard  £.  Co.  128  Ind.  143;  Penn9f/lf>ania 
€o.  ▼.  Meyer»,  186  Ind.  262;  Cineinnati,  L  St. 
L.  A  C.  H.  Go.  V.  Howard.  124  Ind.  280,  8  L. 
R.  A.  598;  Lake  Erie  &i  W.  B,  Co.  ▼.  Stick,  148 
Ind.  449. 

It  18  presumptively  negligent  on  tbe  part  of 
a  pedestrian  to  attempt  to  cross  the  track  with- 
out lookini;  or  listening,  when,  if  he  had  looked 
and  listened,  he  could  nave  discovered  the  ap 
proach  of  the  car  in  ample  time  to  avoid  injury. 

Booth,  Street  Railways.  §  812;  Meyer  v. 
Lindell  B.  Co.  6  Mo.  App.  27;  Burhridge  v. 
Raneae  City  Cable  B.  Co,  86  Mo.  App.  669; 
Cadwallader  v.  Louimlle,  K  A.  dC.ACoA28 
Ind.  518;  Cincinnati,  H.  d  I.  B.  Co,  v.  Butler, 
108  Ind.  81;  Cincinnati,  I.  St.  L.  it  C.  B.  Co. 
V.  Howard,  124  Ind.  280,  8  L.  R  A.  598; 
Beach,  Contrib.  Neg.  §  440;  CordeU  v.  New 
York  a  d  H.  B,  B.  Co.  64  N.  Y.  685;  Teipel 
Y.  HiUendegen,  44  Mich.  461;  Sehofleld  v.  Chi- 
cago, M.  db  St.  P.  B,  Co.  114  U.  8.  615,  a9  L. 
€d.  224;  McOrath  v.  New  York  C.  d  H.  B,  B, 
Co.  59  N.  Y.  468,  17  Am  Rep.  869;  Toledo,  W. 
d  W,  B.  Co.  V.  Brannagan,  75  Ind.  490;  dn- 
cinnati,  I,  St,  L.  d  C.  B,  Co,  v.  Howard,  124 
Ind.  280,  8  L.  R.  A.  698. 

The  jury  could  not  consider  the  failure  of 
the  defendant  to  give  the  warnings  required  by 
statute  upon  the  question  of  contributory  neg- 
ligence of  the  injured  party. 

Miller  v.  LoutsviUe,  N.  A.  d  C.  B.  Co.  128 
Ind.  97;  Cincinnati,  H.  d  I,  B.  Co.  v.  Butler, 
108  Ind.  81;  Stewart  v.  Pennsylvania  C^.  180 
Ind.  242;  Weeton  v.  Troy,  139  N.  Y.  281; 
Thompson  v.  Buffalo  B.  Co.  145  N.  Y.  196. 

Mr.  J.  E.  WlUiamson  for  appellee. 

Howard*  J.,  delivered  the  opinion  of  the 
court: 

The  evidence  in  this  case  shows  that  appel- 
lant has  a  double-track  street  railroad  on  Sec- 
ond street,  in  the  city  of  Evansville;  that 
appellee's  decedent,  Joseph  Bradt,  was  a  pas- 
senger on  car  70  of  said  line,  going  south,  on 
the  evening  of  the  accident,  December  20, 
1892;  that  as  said  car  approached  the  north 
crossing  of  Jefferson  avenue,  about  6  o'clock 
that  evening,  it  slowed  up.  preparatory  to 
coming  to  a  full  stop  at  the  south  crossing  over 
said  avenue;  that,  when  the  car  reach^  the 
first  or  north  crossing,  it  was  already  moving 
quite  slowly,  and  the  decedent  stepped  off.  his 
home  being  on  the  north  side  of  the  avenue, 
and  east  of  Second  street;  that  the  door  by 
which  he  left  the  car  was  at  the  rear  end,  and 
the  steps  descended  to  the  west  side  of  the 
car;  that,  to  reach  his  home,  he  would  there- 
fore have  to  cross  both  tracks  of  the  street 
railroad;  that  car  70  came  to  a  full  stop  when 
it  reached  the  south  side  of  Jefferson  avenue; 
that,  after  car  70  had  come  to  a  full  stop,  car 
72  was  seen  half  a  block  south,  coming  north 
on  the  other  track ;  that  from  one  crossing  to 
the  other  on  Jefferson  avenue  is  about  50  feet; 
that  one  of  the  passengers  who  got  off  car  70 
at  the  south  crossing  passed  around  and  to 
the  east  side  of  the  car,  intending  to  cross  the 
tracks,  just  as  car  72  rushed  by  him  to  the 
north;  that,  immediately  thereafter,  a  cry  was 
raised  that  a  man  was  struck  by  car  72;  that 
decedent  was  found  insensible  and  bleeding  45 
feet  north  of  the  north  crossing,  lying  in  the 
6-foot  space  between  the  two  lines  of  track; 
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that  car  72  went  over  the  crossings  at  an  un- 
usual  rate  of  speed,  the  usual  rate  for  the 
whole  trip  being  from  12  to  14  miles  an  hour; 
that  the  motorman  of  car  72  had  received  or- 
ders to  slow  up  his  car  at  crossings  whenever 
a  car  was  standing  on  the  other  track  taking 
on  or  letting  off  passengers,  but  did  not  do  so 
on  this  occasion,  although  car  70  was  standing 
on  the  south  crossing;  and  it  was  well  known 
that  at  this  crossins;  many  persons  were  in  the 
habit  of  getting  oil  and  on  the  street  cars.  It 
was  alref^y  dark  that  evening.  Car  72  had 
a  headliflrht,  and  was  lit  up  by  electricity. 
Joseph  Bradt  died  without  recovering  con- 
sciousness. He  was  a  sober  and  industrious 
man,  and  his  usual  way  home  was  by  this 
street-car  line.  He  was  foreman  in  the  Heil- 
man  Plow  Company's  works,  situated  over  a 
mile  from  the  crossing.  The  president  of  the 
company  testified  that  Mr.  Bradt  was  some- 
what disturbed  in  mind  as  he  left  the  factory, 
having  lust  learned  bv  telephone  that  his 
wife  had  run  the  needle  of  her  sewing  ma- 
chine into  her  finger,  and  he  brought  tweezers 
with  him  to  extract  the  needle.  A{>pellee 
contends  that  this  evidence  shows  negligence 
on  the  part  of  the  motorman  of  car  72,  and 
also  that  Joseph  Bradt  was  killed  by  reason 
of  such  negligence,  and  without  fault  of  his 
own.  Appellant  contends  that,  even  if  the 
motorman  was  negligent,  yet  that  Joseph 
Bradt,  having  left  car  70  at  the  north  cross- 
ing, was  not,  at  the  time  of  the  accident,  a 
passeneer  of  the  company,  and  therefore, 
even  if  the  motorman  of  car  72  was  negligent 
in  disobeying  the  order  requiring  him  to  slow 
up  at  the  crossing,  this  negligence  did  not 
violate  any  duty  owed  to  Mr.  Bradt  as  a  pas- 
senger; and,  moreover,  that  the  evidence  does 
not  show  that  the  decedent  was  himself  free 
from  negligence  on  hi&part  contributing  to  his 
death. 

The  rules  that  govern  as  to  the  crossing  of 
steam  railroads  by  travelers  upon  the  high- 
way are  not  fully  applicable  to  street-railroad 
crossings  in  cities.  Foot  passengers  have  spe- 
cial rights  at  street  crossings,  which  crossings 
are,  in  effect,  but  extensions  of  the  sidewalks 
over  the  streets;  and,  although  a  street-car  or 
other  vehicle  moving  along  the  street  has  a 
right  also  to  pass  over  the  crossing,  yet,  as 
has  been  well  said,  it  behooves  the  motorman 
of  the  electric  car.  or  the  driver  of  any  other 
vehicle,  to  be  vigilant  in  approaching  a  cross- 
walk, so  as  to  avoid  injury  to  a  foot  passen- 
ger, even  though  the  latter  may  be  careless  in 
hurrying  over.  In  a  city  the  people  must 
hasten  to  their  business,  and  cannot  wait  until 
all  pass  by  that  wish  to  use  the  roadway  over 
which  they  must  cross.  The  rule,  therefore, 
to  stop  and  look  and  listen,  cannot  apply  as  it 
does  to  the  crossing  of  a  steam-railroad  track. 
It  is,  of  course,  true  here,  as  elsewhere,  that 
everyone  must  use  his  senses  of  sight  and 
hearing  and  feeling,  and  so  avoid  injury  to 
himself  or  to  others;  but  it  is  also  true  that 
this  rule  applies  to  the  controller  of  the  ve- 
hicle on  the  street  quite  as  much  as  to  the  foot 
passenger  on  the  crossing.  The  streetcar, 
therefore,  ought  to  be  under  full  control  as  it 
passes  over  the  crossing;  and  as  said  in  Ctn- 
cinnati  Street  B,  Co.  v.  Whitcomb,  81  U.  S.  App. 
874.  14 C.  C.  A.  188.  66  Fed.  Rep;  915.  kfe^ot 
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the  law  that  persons  crossing  street-railway 
tracks  in  a  city  are  obliged  to  stop,  as  well  as 
look  and  listen,  before  going  over  such  tracks, 
unless  there  is  some  circumstance  which  would 
make  it  ordinarily  prudent  to  do  so.  Other 
authorities  showing  that  the  rules  that  must  be 
observed  in  crossing  the  tracks  of  steam  rail- 
roads do  not  strictly  apply  to  the  crossing  of 
electric  or  cable  car  lines  in  cities  are,  Toung 
V.  Atlantic  Ave.  Citizem*  Street  R.  Co,  10  Misc. 
641;  Kennedy  y.  Metropolitan  Street  R,  Co,  11 
Misc.  820;  Kennedy  v.  St,  Paul  CUy  R.  Co,  69 
Minn.  45;  Holmgren  v.  Twin  CUy  Rapid  Tran- 
nt  Co.  61  Minn.  85;  AUariHc  Ate,  Citizens'  Street 
R.  Co,  V.  Spahr,  7  Ind.  App.  28;  Citizens* 
Street  R.  Co.  v.  Albright,  14  Ind.  App.  438. 

There  can  be  little  doubt  that  the  running 
of  car  72  at  the  unusufd  rate  It  ran  over  the 
crossing  of  Jefferson  avenue  on  this  occasion 
was  negligence;  so  that,  if  the  death  of  Joseph 
Bradt  was  thereby  caused,  without  fault  on 
his  part,  the  appellant  would  be  liable.  The 
usual  rate  of  travel  on  this  line  was  from  12 
to  14  miles  an  hour;  and  the  rapid  rate  at 
which  car  72  rushed  over  this  much -frequented 
crossing  was  little  less  than  wanton  and  reck- 
less disregard  of  human  life,  to  say  nothing  of 
the  rights  of  foot  passengers,  and  of  the  rights 
of  those  who  took  passage  on  or  left  the  street 
cars  at  tbis  point.  In  Cincinnati  Street  R.  Co. 
V.  Sn£ll,  54  Ohio  St.  197,  82  L.  R.  A.  276,  the 
supreme  court  of  Ohio  held  that  when  a  street- 
railway  company  operating  a  double- track 
road  discharges  a  passenger  at  a  street- cross- 
ing, havine  reason  to  know  that  such  passen- 
ger, in  order  to  reach  his  destination,  must 
cross  its  tracks,  it  is  the  duty  of  the  company 
to  regard  the  rights  of  the  passenger  while  on 
the  crossing,  and  to  so  control  the  speed  of  cars 
on  itfi  tracks,  and  give  such  warning  of  their 
approach,  as  will  reasonably  protect  the  pas- 
senger from  injury;  that  omission  of  such 
duty  is  negligence;  and  a  person  injured  by 
reason  thereof  may  maintain  an  action 
against  the  company  for  damages,  unless  pre- 
vented by  bis  own  negligence  contributing 
to  the  injury.  Had  Joseph  Bradt.  therefore, 
got  off  car  70  at  the  south  crossing  of  Jef- 
ferson avenue,  and,  relying  on  the  rule  of 
the  company  to  slow  up  at  that  point,  turned 
around  to  cross  the  tracks  of  the  street-rail- 
road on  his  way  to  his  home,  and  then  been 
struck  by  car  72,  which  at  that  time  was 
coming  north  at  the  rate  shown  in  the  evi- 
dence, we  should  have  no  hesitation  in  hold- 
ing that  his  administrator  should  recover  for 
his  death  caused  thereby.  The  decedent 
would  have  had  a  right  to  rely  upon  the  cus- 
tom of  the  company  to  allow  the  passiengers 
alighting  from  its  car  time  to  cross  the  street 
to  their  place  of  destination.  But  the  dece- 
dent did  not  alight  at  the  south  crossing,  but 
at  the  north.  Before  the  car  reachS  the 
north  crossing,  it  had  already  begun  to  slow 
up  for  the  usual  place  of  stopping  at  the  south 
or  further  crossing.  Bjr  the  time  it  reached 
the  first  or  north  crossing,  it  was  moving  so 
slowly  that  he  had  no  trouble  in  stepping  off  as 
he  did,  that  being  the  side  of  the  street  on 
which  he  lived;  the  car  then  proceeding  still 
more  slowly  across  Jefferson  avenue,  a  distance 
of  about  50  feet,  where  it  came  to  a  full  stop. 
After  it  stopped  car  72  was  seen  coming  from 
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the  south  on  the  other  track,  about  half  a 
block  or  150  feet  away.  It  is  true  that  car  73 
was  coming  at  an  unusual  and  very  rapid  rate, 
— a  negligent  rate  so  far  as  the  crossing  was 
concerned;  yet  the  car  was  still  200  feet  away 
from  the  place  where  the  decedent  alighted 
from  car  70;  and,  in  addition,  it  does  not  seem 
reasonable  that  the  decedent  should  have  stood 
on  the  spot  where  he  alighted  for  the  whole 
time  that  his  own  car  70  had  been  slowly  mov- 
ing over  from  the  north  to  the  south  crossing. 
Besides  it  was  a  still  evenine,  and  already 
dark.  Car  70  was  standing  stul,  and  the  noim 
of  the  coming  car  72  must  have  been  distinctly 
and  easily  heard,  while  its  headlight  shone  di- 
rectly north,  and  the  inside  was  lit  up  with 
electricity.  It  seems  impossible  to  conceive 
that  the  decedent  could  have  stood  during  all 
this  period,  from  the  time  car  70  left  him  at 
the  north  crossing,  until  car  72  reached  the 
same  crossing,  and  struck  him.  He  was  In  a 
hurry  home»  to  relieve  his  wife  of  the  painful 
injury  to  her  hand.  He  had  simply  to  cross 
two  tracks,  about  16  feet,  while  his  own  car 
was  slowly  going  60  feet,  and  the  other  car 
coming  on  WO  feet  more.  The  case  is  not  at 
all  the  same  as  if  he  had  alighted  from  car  70 
at  the  south  crossing,  and  been  caught  by  car 
72  as  he  turned  around  to  go  over  the  tracks 
behind  70.  In  the  latter  case  he  might  not  see 
or  hear  car  72,  and  would  have  good  right, 
even  if  he  knew  it  was  coming,  to  believe  that 
he  should  have  time  to  cross  the  tracks  before 
that  car  could  reach  the  crossing.  In  the  case 
before  us,  his  time  was  greatly  increased,  as 
were  his  opportunities  to  see  and  hear  the  com- 
ing car. 

Much  is  made  by  counsel  for  appellee  of  the 
fact  that  it  was  the  custom  at  this  crossing  for 
cars  to  stop  when  meeting  a  car  coming  from 
the  other  direction,  especially  when  the  latter 
was  standing  to  deliver  or  receive  passengers; 
that  the  motorman  of  car  72  had  receivedf  ex- 
plicit directions-  to  slow  up  at  this  crossing; 
and  that  the  decedent  had  a  right,  therefore, 
to  act  upon  the  belief  that  car  72  would  stop 
at  the  south  crossing.  The  trouble  with  this 
contention  is  that  there  is  not  one  particle  of 
evidence  to  show  that  the  decedent  had  any 
knowledge  of  such  custom,  or  of  the  order  of 
the  motorman,  or  that  he  placed  any  reliance 
on  either.  The  evidence  is  absolutely  silent 
as  to  the  acts  of  the  decedent  from  the  time  he 
stepped  off  car  70  until  he  was  struck  by  car 
72.  It  is  not  even  clear  that  he  was  at  the 
crossing  when  he  was  struck.  He  was  found 
about  45  feet  north  of  the  crossing,  in  the  space 
between  ihe  two  lines  of  track.  Whether  he 
had  walked  up  on  the  west  side  of  the  tracks, 
and  was  proceeding  to  cross  to  the  east  when 
he  was  struck,  or  whether  he  was  struck  at  the 
crossing,  and  carried  north  by  the  car.  and 
thrown  where  he  was  found,  is  altogether  un- 
certain. It  is  true  that  but  little  evidence  may 
be  needed  to  negative  contributory  negligence 
on  the  part  of  one  Injured  by  the  act  of  an- 
other. The  instinct  of  self-preservation,  and 
the  desire  to  avoid  injury  or  pain  to  one's  self, 
might  be  sufficient,  in  connection  with  some 
slight  positive  testimony,  whether  circumstan- 
tial or  otherwise,  to  enable  us  to  conclude  that 
one  who  suffers  an  injury  did  not  help  to 
bring  it  upon  hinw^lf.^  ^B^^tJ^gjaust  b« 
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some  eTidence  of  due  care.  So  many  instances 
are  known  to  us  of  lack  of  prudence,  forget- 
f  ulness,  absent-mindedness,  or  other  want  of 
ordinary  care,  on  the  part  of  otherwise  pru- 
dent and  thoughtful  persons,  that  we  cannot 
conclude,  without  some  facts  proved,  some 
circumstances  shown,  that  a  person's  injury 
was  not  brought  upon  him  through  his  own 
inexcusable  fault.  Accordingly  the  rule  has 
become  firmly  established  that  one  who  seeks 
damages  for  injury  caused  by  another  must 
show  that  he  was  not  himself  guilty  of  negli- 
f^nce  contributing  to  the  injury.  Here  there 
18  no  such  showing  whatever  Without,  at 
least,  some  slight  proof  of  want  of  contributory 
negligence  on  the  part  of  the  decedent,  there 
can  be  no  recovery.  Toledo,  W.  db  W.  B.  Co. 
▼.  Branntigan,  75  Ind.  490;  Indiana^  B,  (6  W. 
B.  Co.  V.  Greene,  106  Ind.  379.  55  Am.  Rep. 
736;  Cincinnati,  I.  8t.  L.  db  0,  B.  Co.  v.  How- 
ard, 124  Ind.  280,  8  L.  R.  A.  598;  Pittsburgh, 
€.  dSt.  L.  B.  Co.  V.  Bennett,  9  Ind.  App.  92; 
Weeton  v.  Troy,  189  N.  Y.  281;  CordeUy,  New 
York  C.  dKBR  Co.  75  N.  Y.  830. 

In  the  last  case  cited  it  was  said:  ''When 
a  person  has  been  killed  at  a  railroad  crossing 
and  there  are  no  witnesses  of  the  accident,  the 
circumstances  must  be  such  as  to  show  that  the 
deceased  exercised  proper  care  for  his  own 
safety.  When  the  circumstances  point  just  as 
much  to  negligence  of  the  deceased  as  to  its 
absence,  or  point  In  neither  direction,  the 
plaintiff  should  be  nonsuited.  The  presump- 
tion that  every  person  will  take  care  of  him- 
self from  regard  to  his  own  life  and  safety 
cannot  take  the  place  of  proof,  because 
human  experience  shows  that  persons  exposed 
to  danger  will  frequently  forego  the  ordinary 
precautions  of  safety."  While  we  are  there- 
fore of  opinion  that  the  evidence  shows  that 
the  appellant  was  guilty  of  negligence  in  the 
reckless  manner  of  running  car  72  over  the 
crossing,  yet  we  are  equally  clear  that  there  is 
nothing  to  show  that  the  decedent  was  not 
himself  guilty  of  negligence  contributing  to 
his  own  injury  and  death. 

The  judgment  is  reversed,  with  directions  to 
grant  a  new  trial. 

Rehearing  denied. 


WINDFALL  MANUFACTURING  COM- 
PANY.  Appt., 

V, 

Willard  K  PATTERSON  et  ai 
( Ind ) 

1.   A  bnainera  which  merely  threatens 
to  become  a  noisaiice  will  be  enjoined 

onJy  wh^re  the  court  Is  satisfied  that  the  thx^t- 
eoed  nuisance  is  Inevitable. 
IB.  An  ii^Jiinctioiiac^aliiet  drilling  a  well 
within  168  feet  of  afdweUingr  toobtain 
natorai  ne  needed  for  use  In  a  brick  and  file 
factory  wtUoh  had  been  operated  by  gas  for  sev- 
eral years  before  the  residence  was  located  there 
wiU  not  be  granted  on  account  of  the  noise, 
stench,  pollution  of  the  ah:,  and  tbe  danirer  from 
fire,  explosion,  and  lightning  that  would  result 


Noxa— For  injunction  against  a  prospective  nui. 
«anoe,  see  also  Pflngst  v.  fienn  (Ky.)  «1  L.  B.  A.  669. 
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from  operating  a  gas  well  at  that  place  or  on  ac- 
count of  tbe  danger  of  tbe  overflow  of  water  or 
oil  from  tbe  well,— at  least  wbere  It  is  not  certain 
that  any  water,  oil,  or  gas  will  be  found  there, 
and  it  is  not  sbown  tbat  a  gas  well  could  not  be 
so  managed  as  not  to  be  of  more  than  slight  or 
barely  possible  danger  or  annoyance. 

(MayU,180T.) 

APPEAL  by  defendant  from  a  ludgment  of 
tbe  Circuit  Court  for  Howard  County  in 
favor  of  plaintiffs  in  an  action  brought  to  en* 
Join  the  sinking  of  a  gas  well.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  W«  O.  Dean,  Beanchamp  ft 
Moont,  and  Blacklidnre  ft  Shirley*  for 
appellant: 

Courts  will  never  abate  as  a  nuisance  any 
legitimate  business  or  agency  employed  in  the 
conduct  of  such  business,  unless  the  same  is  a 
nuisance  per  se.  If  it  is  only  a  nuisance  when 
misused  or  abused,  then,  however  general  such 
misuse  or  abuse  may  be  in  the  operation  of 
such  business  or  agency,  the  courts  will  pre- 
sume nothing  in  favor  of  such  improper  use, 
and  will  in  no  case  enjoin  anything  other  than 
the  misuse  which  is  the  occasion  of  the  nui- 
sance. 

Dalton  V.  Cleveland,  C.  C.  dk  8t.  L.  B.  Co. 
144  Ind.  121. 

Whether  the  land  in  question  was  derived 
by  grant,  devise,  or  descent,  if  acquired  within 
the  last  forty  years,  plaintiffs  would  hold  as 
tenants  in  common,  subject  to  the  exceptions 
named  in  the  statute,  or  when  expressly  stipu- 
lated in  the  instrument  creating  a  title. 

MeMiUan  v.  Hadley,  78  Ind.  590;  Nicholson 
▼.  Caress,  45  Ind.  479. 

If  they  bold  tbe  land  in  question  as  tenants 
in  common,  then  the  plaintiff  Willard  £.  Pat- 
terson bad  a  right  to  waive  any  objection  to 
the  drilling  of  the  gas  well  enjoined  and  bind 
himself  by  such  waiver. 

In  Huekensiin^s  Appeal,  70  Pa.  103,  10  Am. 
Rep.  669,  it  was  held  to  be  the  duty  of  the 
chancellor,  in  determining  the  question  as  to 
whether  injunction  would  be  granted  at  the 
suit  of  a  resident  claiming  to  be  injured  bv  tbe 
sulphurous  fumes  arising  from  a  brick  kiln, 
to  look  to  the  location  of  the  kiln,  the  time  of 
its  construction  with  reference  to  that  of  the 
complainiDg  party's  residence,  the  extent  of 
the  interest  to  be  affected,  the  legitimacy  of  the 
business  sought  to  be  enjoined,  and  all  the 
other  surrounding  circumstances. 

Tipping  v.  St.  Helen's  Smelting  Co.  4  Best 
&  S.  608:  Rhodes  v.  Dunbar,  57  Pa.  287,  98 
Am.  Dec.  221;  Richards^  Appeal,  57  Pa.  118, 
98  Am.  Dec.  202;  Gilbert  v.  JBhowerman,  28 
Mich.  448. 

Before  equity  will  intervene  to  destroy  a  use- 
ful industry  the  most  weighty  and  substantial 
reasons  must  be  given. 

Keisery.  Lovett,  85  Ind.  240.  44  Am.  Rep. 
10;  Reichert  v.  Geers,  98  Ind.  78.  49  Am.  Rep. 
786;  Owen  v.  Phillips,  78  Ind.  284. 

It  is  not  easy  to  imagine  a  stronger  case  of 
estoppel  than  the  express  consent  of  a  person 
seeking  to  enjoin  an  act  to  the  doing  of  tbe  act 
sought  to  be  enjoined. 

In  order  for  the  complaint  to  be  good  as  to 
either  it  must  be  good  as  to  both.  Where  two 
or  more  persons  join  as  plaintiffs,  and  the 
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complaint  discloses  on  its  face  that  it  is  insuf- 
ficient to  state  a  cause  of  action  as  to  anyone, 
it  is  bad  as  to  all  on  demurrer. 

Nave  V.  Hadley,  74  Ind.  165;  Headrick  v. 
Brattain,  83  Ind.  188;  Thomas  v.  Irwin,  90 
Ind.  557;  Field  v.  Holzman,  03  Ind.  205; 
Darkies  v.  Bellows,  94  Ind.  64;  Dill  v.  Voss,  94 
Ind.  590;  Jones  v.  Cardwell,  98  Ind.  331;  Ohio 
A  M,  R.  Co.  V.  Cosby,  107  Ind.  82;  Brown  v. 
Gritehell,  110  Ind.  81:  Rushy,  Thompson,  112 
Ind.  158;  Ecans  v.  Scha/er,  119  Ind.  49;  yieo- 
demus  v.  Simons,  121  Ind.  564;  Ffister  v.  Oer- 
wig,  122  Ind.  567;  Renihan  v.  Wright,  125  Ind. 
536,  9  L.  R.  A.  514;  Uke  Erie  dk  W.  R,  Co.  v. 
Friest  131  Ind.  413;  Swales  v,  Gnibbs,  6  Ind. 
App.  477. 

Messrs.  Bell  &  PiirdiiiB»  Gilford  ft 
Nash*  and  Gilford  ft  Coleman  for  ap- 
pellees. 

Howard,  J.,  delivered  the  opinion  of  the 
court: 

The  appellees  alleged  in  their  complaint  that 
the  appellant  was  'Hnreateningto  and  proceed- 
ing to  drill  a  gas  well"  within  152  feet  of  ap- 
pellees' dwelling,  and  asked  that  the  appellant 
be  restrained  from  digging  said  well,  and  from 
digging  any  well,  or  laying  pipes  therefrom, 
"at  any  other  point  within  800  feet"  of  appel- 
lees' property.  The  complaint  was  in  two 
paragraphs,  to  the  first  of  which,  named 
••Secona"  in  the  record,  there  was  a  special 
paragraph  of  answer,  and  to  this  answer  a  de- 
murrer was  sustained.  The  cause  was  sub- 
mitted to  the  court  for  trial,  and  judgment 
rendered  enjoining  the  company  from  drilling 
the  well.  The  rulings  on  the  pleadings  and 
the  overruling  of  the  motion  for  a  new  trial  are 
assigned  as  errors. 

It  is  doubtful  whether  the  evidence  is  in  the 
record.  There  is  a  certificate  by  a  reporter 
that  the  evidence  was  taken  down  by  him  in 
shorthand,  and  then  transcribed  into  the  long- 
hand writing,  to  which  he  certifies.  The  clerk 
also  certifies  ''that  the  evidence  set  out  in  the 
bill  of  exceptions  is  the  same  that  was  taken 
by  John  Ingals,  who  is  the  official  court  re- 
porter of  the  Howard  circuit  court."  We 
might,  perhaps,  presume  that  the  reporter  was 
sworn;  but  there  is  nothing  to  show  that  his 
transcript  of  the  evidence  was  filed  with  the 
clerk  before  it  was  incorporated  in  the  bill  of 
exceptions,  or,  indeed,  that  it  was  ever  so 
filed  and  incorporated.  The  questions,  how- 
ever, which  might  be  considered  in  passing 
upon  the  motion  for  a  new  trial  are  in  a  great 
measure  those  raised  upon  the  pleadings. 

The  main  facts  do  not  seem  to  be  in  dispute. 
It  appears  that  the  appellant  company  was  or- 
ganized in  1891  for  the  purpose  of  buying 
land  and  machinery  to  engage  in  the  manu- 
facture of  brick  and  drain  tile.  In  pursu- 
ance of  this  object,  the  company,  during  the 
same  year,  purchased  22  acres  of  land  near 
the  town  of  Windfall.  The  land  was  believed 
to  contain  an  unlimited  supply  of  natural  gas, 
such  as  was  needed  to  operate  the  business  in 
which  appellant  was  to  engage.  During  the 
same  year,  at  a  cost  of  $25,000,  the  company 
erected  its  plant  and  machinery,  locating  the 
same  near  the  highway  on  the  west  line  of 
said  tract,  and  within  200  feet  of  the  land 
afterwards  purchased  by  appellees.  In  that 
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year,  also,  the  company  drilled  a  gas  well 
near  the  southeast  corner  of  its  land,  and  ob- 
tained a  sufficient  fiow  of  gas  to  run  its  fac- 
tory until  the  year  1895,  when  the  gas  failed 
in  that  well.  It  is  averred,  in  the  answer, 
that  the  22-acre  tract  of  land  is  not  large 
enough  to  afford  more  than  two  sites  for  the 
location  of  a  gas  well  such  as  would  probably 
furnish  gas  in  sufficient  quantity  to  operate 
the  factory;  that,  on  the  failure  of  the  east 
well,  it  was  necessary  to  suspend  the  opera- 
tions of  the  factory  until  another  well  should 
be  located  and  drflled;  that,  three  years  after 
the  location  of  the  plant,  the  appellees,  with 
full  knowledge  of  all  the  facts,  purchased  the 
land  on  which  they  erected  the  dwelling  house 
in  question;  that  in  1895,  on  the  failure  of  ap- 
pellant's first  well,  and  while  appellant  waa 
prospecting  for  the  location  of  a  second  well, 
the  appellee  Willard  £.  Patterson  gave  his  con- 
sent that  a  well  might  be  sunk  on  the  west 
side  of  appellant's  land,  not  to  be  nearer  than 
150  feet  to  appellee's  said  dwelling,  and  that 
appellant,  relying  upon  this  agreement,  pro- 
ceeded to  drill  the  well  here  in  question,  and 
to  lay  the  gas  mains  therefrom;  that,  after  the 
company  had  been  engaged  for  four  days  in 
sinking  the  well,  and  when  they  were  about 
to  begin  drilling  the  rock,  the  restraining  order 
was  issued;  and  that  the  point  selected  for  drill- 
ing the  second  well  was  the  furthest  possible 
from  the  first  well,  and  the  best  that  could  be 
selected.  The  reasons  given  in  the  complaint 
to  show  why  the  injunction  should  be  issued 
were:  That,  if  the  proposed  well  should  be 
completed,  there  would  be  a  continuous  loud 
noise,  depriving  appellees  of  the  enjoyment  of 
their  property,  and  greatly  depreciating  its 
value:  that  natural  gas  is  a  very  explosive  and 
inflammable  substance,  and,  when  confined 
under  the  surface  of  the  earth,  premeates  the 
soil  for  hundreds  of  feet,  and,  as  soon  as  freed 
in  the  air,  produces  a  stench,  tarnishes  paint, 
furniture,  and  silverware,  and  renders  the  at- 
mosphere unfit  to  breathe  for  many  feet  around 
the  place  of  such  escape;  that  the  pipe  line,  if 
constructed  to  carry  gas  at  rock  pressure,  as- 
intended,  would  endanger  the  lives  and  prop- 
erty of  appellees  and  their  family;  that  gaa 
wells  attract  the  electric  fluid,  and  are  exceed- 
ingly liable  to  be  struck  by  lightning;  that,  in 
the  digging  of  said  well,  there  is  danger  of 
bringing  from  the  earth  other  substances,  such 
as  water  and  oil;  and  that.  If  the  well  should 
overflow  with  either  oil  or  water,  great  dam- 
age would  result,  rendering  appellees'  property- 
unfit  for  the  purposes  for  which  they  hold  the 
same. 

The  dangers  thus  apprehended  by  appel- 
lees were  such  as  might  arise  in  case  the 
well  should  be  sunk,  and  gas,  oil,  or  water  be 
found.  It  is  not  said  that  any  evil  result 
could  come  merely  from  the  drilling  of  the 
well.  But  the  well  might  be  sunk  into  the 
Trenton  rock,  and  yet  no  gas,  oil,  or  water  be 
brought  to  the  surface.  It  is  not  clear,  there- 
fore, that  the  danger  apprehended  is  so  immi- 
nent as  to  warrant  the  issue  of  a  restraining 
order.  In  addition,  it  may  be  questioned 
whether  an  ini  unction  should  in  any  event 
issue,  unless  it  be  true  that  a  gas,  oil,  or  water 
well  is  a  nuisance  per  se,  or  unless  it  should  be 
made  to  appear  that  the  welkand  pipes  of  ap- 
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pellant  were  to  be  improperly  put  down,  and 
afterwards  carelessly  attended  to.  In  Dalton 
V.  CUteland,  C,  C.  d  8i.  L.  R.  (Jo.  144  iDd. 
121,  the  appellant  sought  to  en  join  the  erection 
on  appellee's  right  of  way  of  a  coal  chute,  to 
be  used  for  supplying  its  engines  with  coal, 
and  to  be  situated  Tery  near  to  a  buildine 
owned  and  used  by  appellant  as  a  dwelling  and 
business  house,  it  was  alleged  that,  from  the 
height  and  character  of  the  structure,  it  would 
greatly  iuterfere  with  appellant's  access,  Tlew, 
light,  and  air;  would  cause  unusual  loud  and 
offensive  noises;  disturb  sleep;  cause  coal  dust, 
fumes  of  sulphur,  and  other  noisome  eases  to 
be  blown  into  appellant's  building,  uijuriDg 
furniture,  stock  m  trade,  and  in  other  ways 
greatly  impairing  theyalue  of  appellant's  prop- 
erty, and  causing  annoyance,  discomfort,  and 
danger  to  appellant,  and  to  the  occupants  of 
his  building.  The  court,  in  that  case,  while 
not  denying  that  unlawful  uses  of  the  structure 
might  l>e  restrained,  yet  held  that,  as  the  erec- 
tion of  the  building  would  of  itself  not  con- 
stitute a  nuisance,  a  writ  could  not  issue,  for 
the  reason  that  the  threatened  evils  might  never 
result.  The  case  of  KeUer  ▼.  Lovett,  85  Ind. 
240,  44  Am.  Rep.  10,  and  other  authorities, 
were  there  cited,  and  the  court  concluded  that 
"each  of  these  cases  recognizes  the  rule  that 
equity  will  not  restrain  that  which  is  not  a 
nuisance  upon  the  claim  that  it  may  be  so  used 
as  to  constitute  a  nuisance."  A  business  which 
is  a  nuisance  per  m,  as  also  one  that  is  so  con- 
ducted as  to  have  become  an  actual  nuisance, 
will  be  enjoined.  But  a  business  which  merely 
threatens  to  become  a  nuisance  will  be  enjoined 
only  where  the  court  is  satisfied  that  the 
threatened  nuisance  is  Inevitable;  and,  since 
the  remedy  is  so  severe,  resulting  often  in 
wholly  depriving  an  owner  of  the  use  of  his 
property,  the  court  will  proceed  with  the  ut- 
most caution  in  restraining  such  threatened 
and  possible  injuries.  It  was  said  in  Duncan 
y.  Hayes,  22  N.  J.  £q.  25,  that  ''a  court  of 
equity  will  not  restrain  by  injunction  any  law- 
ful business,  or  the  erection  of  any  building  or 
works  for  such  business,  because  it  is  supposed 
or  alleged  that  such  business  will  be  a  nuisance 
to  a  dwelling-house  near  it;  it  must  be  clear 
that  the  business  will  be  a  nuisance,  and  that  it 
cannot  be  carried  on  so  as  not  to  be  such." 
And  in  MeCutehenY,  Blanton,  59 Miss.  116.  the 
court  said :  "Every  doubt  should  be  solved 
against  the  restraint  of  a  proprietor  in  the  use 
of  his  own  property  for  a  purpose  seemingly 
lawful,  and  conduciye  both  to  individual  gain 
and  the  general  welfare.  Relief  by  injunc- 
tion is  so  severe  in  its  consequences  that  it  is 
not  to  be  granted  in  such  a  case,  except  when 
the  right  to  it  is  clearly  and  conclusively  made 
out.  To  interfere  with  one's  right  to  use  his 
own  land  for  the  production  of  what  he  pleases, 
in  a  case  of  doubt,  would  be  a  flagrant  abuse 
of  power.  It  is  not  enough  to  show  a  probable 
or  contingent  injury,  but.it  must  be  shown  to 
be  inevitable  and  undoubted."  See  also  Cleve- 
land v.  CUizene'  Gaslight  Co.  20  N.  J.  Eq.  201; 
Jipan  v.  Copes,  11  Rich.  L.  217,  78  Am.  Dec. 
106,  and  note;  DoeUner  v.  Tynan,  88  How.  Pr. 
176;  Rhodes  v.  Dunbar,  67  Pa.  274.  98  Am. 
Dec.  221 ;  Hvekenstine*s  Appeal,  70  Pa.  102, 10 
Am.  Rep.  669;  Gilbert  v.  8?iowerman,  2Z^\ch. 
448;  deen  v.  PhOlips,  78  Ind.  284;  Barnardy. 
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Shirley,  185  Ind.  547,  24  L.  R.  A.  568.  In 
DoeUner  y.  7\fnan,  38  How.  Pr.  176,  it  was 
held  that  where  a  street  in  a  city  ceases  to  be 
used  as  a  place  of  residence,  and  is  changed  to 
a  place  of  business,  no  one  or  two  persons, 
who  may,  for  any  reason,  desire  to  continue 
their  residence  therein,  should  be  allowed  to 
prevent  the  carrying  on  of  a  lawful  and  useful 
trade  merely  because  they  are  or  may  be  sub- 
jected to  annoyance  or  even  loss  thereby.  And 
in  Gilbert  v.  Showrman,  28  Mich.  448,  th» 
court  refused  to  restrain  the  carrying  on,  in  a 
proper  manner,  of  a  steam  flouring  mill  in -the 
business  part  of  a  city,  notwithstanding  the 
use  of  such  building  for  that  purpose  caused 
annoyance  to  the  complainant  and  his  family, 
and  rendered  the  occupation  of  his  building  as 
a  residence  less  desirable  than  it  otherwise- 
would  be.  In  that  case  Judge  Cooley  nidi 
*'The  most  offensive  trades  are  lawful,  as  well 
as  the  most  wholesome  and  agreeable;  and  alt 
that  can  be  required  of  the  men  who  shall  en- 
gage in  them  is,  that  due  regard  shall  be  had- 
to  fitness  of  locality.  They  shall  not  carry  them 
on  in  a  part  of  the  town  occupied  mainly  for 
dwellings,  nor,  on  the  other  hand,  shall  the 
occupant  of  a  dwelling  in  a  part  of  the  town 
already  appropriated  to  such  trades  have  a 
right  to  enjoin  another  coming  in  because  of 
its  offensive  nature.  Reason,  and  a  just  regard 
to  the  rights  and  interests  of  the  public,  require 
that  in  such  case  the  enjoyments  of  pure  air 
and  agreeable  surroundings  for  a  home  shall  be 
sought  in  some  other  quarter;  and  a  party  can- 
not justly  call  upon  the  law  to  make  that  place 
suitable  for  his  residence  which  was  not  so 
when  he  selected  it" 

In  the  case  at  bar,  the  appellant,  in  locating 
its  brick  and  tile  works,  for  which  natural  gaa 
was  to  be  used  as  fuel,  selected  a  place  retired 
from  all  residences,  and  there  erected  its  plant 
and  machinery  at  great  expense.  The  business 
so  commenced  was  continued  for  three  years 
before  the  appellees  came  and  erected  their 
dwelling  upon  land  across  the  highway  from 
appellant's  land  and  within  200  feet  of  its  brick 
and  tile  works.  Certainly,  therefore,  unless 
the  works  should  constitute  a  nuisance  per  se, 
or  unless  they  were  so  conducted  as  to  become 
a  nuisance  in  fact,  the  appellees  are  not  in  a 
position  to  demand  that  equity  restrain  the  ap- 
pellant in  the  use  of  its  property.  A  nuisance 
per  M,  as  the  term  implies,  is  that  which  is  a 
nuisance  in  itself,  and  which  therefore  cannot 
be  so  conducted  or  maintained  as  to  be  law- 
fully carried  on  or  permitted  to  exist.  Such  a 
nuisance  is  a  disorderly  house  or  an  obstruc- 
tion to  a  highway  or  to  a  navigable  stream. 
But  a  business  lawful  in  itself  cannot  be  a. 
nuisuxce  perse,  although,  because  of  surround- 
ing places  or  circumstances,  or  because  of  the 
manner  in  which  it  is  conducted,  it  may  be- 
come a  nuisance.  Certain  kinds  of  business  or 
structures,  as  powder  houses  or  nitroglycerine 
works,  are  so  dangerous  to  human  life  that 
they  may  be  maintained  only  in  the  most  re- 
mote and  secluded  localities.  Others,  a» 
slaughter  houses  and  certain  foul-smelling  fac- 
tories, are  so  offensive  to  the  senses  that  they 
must  be  removed  from  the  limits  of  cities  and 
towns,  and  even  from  the  near  neighborhood 
of  family  residences.  Yet  there  must  be  some 
proper  place  where  every  lawful  business  mt^ 
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be  carried  on,  without  danger  of  interference 
on  the  part  of  those  who  in  some  slight  degree 
may  be  annoyed  or  endangered  by  the  nearness 
of  the  objectionable  occupation.  All  persons, 
however,  have  the  right  to  insist  that  a  busi- 
ness in  any  degree  offensive  or  daneerous  to 
them  shall  be  carried  on  with  such  improved 
means  and  appliances  as  experience  and  science 
may  suggest  or  supply,  ana  with  such  reasona- 
ble care  as  may  prevent  unnecessary  incon  veni- 
•ence  to  them.  By  such  care  and  improved  meth- 
ods and  appliances  many  occupations  form- 
erly regarded  as  nuisances  may  now  be  carried 
on,  even  in  populous  neighborhoods,  without 
annoyance  to  anvone.  So,  an  establishment  In 
some  degree  offensive,  as  a  livery  stable,  may 
t)e  kept  so  cleanly,  so  free  from  anything  to  of- 
fend the  sense  of  sight  or  of  smell,  that  the 
proprietor  may  invite  his  most  fastidious  visit- 
ors to  any  part  of  it,  although  the  same  estab- 
lishment might  also  be  so  kept  as  to  be  an 
Abomination  to  even  the  passer-by  upon  the 
liighway.  It  cannot  be  said  that  a  plant  for 
the  manufacture  of  brick  and  drain  tile,  or 
oven  a  gas  well  sunk  to  supply  fuel  for  such 
%  plant,  is  a  nuisance  jmt  m.  The  business  is 
lawful,  and,  if  located  in  a  proper  place  and 
oonducted  and  maintained  in  a  proper  manner, 
neither  the  plant  nor  the  well  can  be  treated  as 
«  nuisance. 

Appellees  voluntarily  selected  the  neighbor- 
hooa  of  appellant's  plant  for  their  residence, 
three  years  after  tbe  appellant  began  business 
there;  and,  while  this  circumstance  is  not  con- 
trolling, yet  it  is  one  that  must  be  taken  into 
oonsideration.  Nor  will  it  be  sufficient  answer 
that  appellant's  gas  well  was  on  the  east  side 
of  the  brick  yard  at  the  time  the  appellees  se- 
lected their  home  on  a  lot  within  200  feet  of 
the  factory.  Experience  has  showu  that  gas 
wells  are  of  short  life,  and  that,  after  the  fail- 
tire  of  one  well,  another,  in  order  to  be  suc- 
cessful, must  be  located  at  a  considerable  dis- 
tance from  the  first.  It  is  averred  that  there 
was  room  for  but  two  wells  on  this  22acre 
tract,  and  that  the  location  of  the  proposed  well 
is  the  furthest  possible  from  the  first  well,  and 
the  best  that  could  be  selected.  It  Is,  besides, 
admitted  by  the  demurrer  to  the  answer  that 
the  appellee  Willard  E.  Patterson  agreed  that 
«ihe  second  well  should  be  located  withio  160 
feet  of  his  house;  and,  while  it  is  possible  that 
such  agreement  might  not  bind  his  coappcl  lee. 
yet  the  circumstance  shows  that  the  appellant, 
in  locating  its  well  at  tbe  distance  of  152  feet 
from  appellees'  dwelling,  was  proceeding  care- 
fully and  with  due  regard  to  appellees'  rights. 
Unless,  therefore,  it  should  be  made  to  appear 
that  the  gas  well  could  not  be  so  mana^d  and 
maintained  as  not  to  be  of  more  than  slight  or 
barely  possible  danger  or  annoyance  to  ap- 
pellees, it  does  not  seem  that  they  could  have 
any  sufficient  cause  to  ask  that  the  siuking  of 
the  well  be  restrained.  The  record  does  not 
show,  nor  have  we  any  means  of  knowledge, 
that  a  well  at  a  distance  of  152  feet,  or  over  9 
rods,  from  a  dwelling  house,  cannot  be  so 
maintained  and  cared  for  as  not  to  cause  the 
injury  and  annoyance  claimed  to  be  threatened 
to' appellees  in  this  case. 

It  is  to  be  remembered  that,  before  a  court 
of  equity  will  restrain  a  lawful  work  from 
which  merely  threatened  evils  are  appro- 
4r7L.  R.A. 

See  also  45  L.  R.  A.  524. 


bended,  the  court  must  be  satisfied  that  the 
evils  anticipated  are  imminent  and  certain  to 
occur.  An  injunction  will  not  issue  to  pre- 
vent supposed  or  barelv  possible  injuries.  In 
the  case  before  us  it  is  not  shown  that,  even 
if  the  gas  well  were  in  operation,  it  could 
not  be  so  managed  and  cared  for  as  to  avoid 
all  the  injuries  apprehended.  But,  more  than 
this,  there  might  never  be  any  gas  found  in 
the  well.  This  the  appellees  practically  con- 
cede when  they  recite  that,  although  gns 
might  not  be  found,  yet  that  oil,  or  .even 
water,  coming  from  the  well  would  be  danger- 
ous to  their  residence.  This  is  altogether  too 
speculative.  If  the  appellant  company  is  will- 
ing to  invest  its  money  in  a  well  from  which 
may  be  brought  to  the  surface  of  the  earth 
an  uncontrollable  element,  productive  of  tlie 
evils  feared  by  appellees,  it  must  do  so  at  the 
hazard  to  itself  of  all  the  consequences  for 
which  it  would  thus  become  liable.  But  if 
the  well  may  be  sunk,  and  tbe  gas,  oil,  or 
water  therefrom.  If  any,  can  be  so  controlled 
and  managed  as  to  cause  no  appreciable  in- 
juries to  appellees  or  to  anyone  else,  then 
such  reasonable  and  lawful  use  of  property 
ought  not  to  be  prevented  by  the  courts. 
To  do  so  would  be  sheer  usurpation  of  arbi- 
trary power. 

We  do  not  think  the  statute  alluded  to  (Rev. 
Stot.  1894,  §  5108;  Acts  1889,  p.  22),  in  rela- 
tion to  condemnation  proceedings  for  gas 
pipe  lines,  and  providing  that  lands  for  such 
purposes  shall  not  be  condemned  within 
76  yards  of  any  dwelling  or  barn,  has 
any  application  here.  Appellant  had  not  in- 
stituted any  condemnation  proceedings,  but 
was  at  work  on  its  own  land.  Besides,  the 
statute  permits  pipes  to  be  laid  along  a  public 
highway,  notwithstanding  the  nearness  of  the 
buildings  named ;  and,  in  the  case  at  bar,  not 
only  was  appellant  engaged  in  sinking  a  well 
and  laying  pipes  on  its  own  lands,  but  there 
was  a  public  highway  between  its  lands  and 
those  of  the  appellees.  We  are  therefore 
not  satisfied  that  the  record  presents  a  case 
warranting  the  issuing  of  the  writ  of  injunc- 
tion. 

The  judgment  is  reveraed,  with  instructions  to 
sustain  the  demurrer  to  each  paragraph  of  the 
complaint,  and  to  overrule  the  separate  de- 
murrers to  the  second  paragraph  of  the  answer, 
and  for  further  proceedings  not  inconsistent 
with  this  opinion. 


James  BUCK  et  al,.  Trustees,  etc.,  of  Job  M. 

Kash,  Deceased,  Appts., 

e. 

Henry  A.  MILLED 


.iDd.. 


1.  Personal  property  used  in  a  1nisl> 
nesa  wltbla  the  state  la  assessable  for  taxes  even 
tbouffh  the  owner  may  claim  to  l>e  a  oltiaen  of 
and  domiciled  in  another  state. 


NOTB.— As  to  the  power  to  tax  mortgages  owned 
by  nonresidents,  see  note  to  Detroit  v.  Bentz  (Mloh.) 
16  L.  B.  A.  60;  also  Holland  v.  SUver  Bow  Oountj 
Comrs.  (Mont.)  27  L.  B.  A.  797. 

For  place  of  taxiner  persooal  property  of  a  paru 
nership,  see  noU  to  Hopkins  v.  Baker  Bros.  (Md.> 
ttL.B.A.477. 
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t.  Moneys  and  MenrltlM  retAlned  in 
the  state  >n  the  buBinefls  of  buyinir  and  Belllnir 
property,  InoludlDff  bonds,  ■tooks/  notes,  and 
mortgages,  and  In  making  loans  and  inyestments, 
oollectlnv  and  reloanlns  from  jear  to  jeAr^  are 
subject  to  Uxation  there  whether  the  owner  is 
domiciled  there  or  not,  and  whether  the  business 
Is  conducted  by  himself  or  an  agent. 

8.  The  test  as  to  where  the  rlirl^^^^^ 
I  propertjr  eziete  la  its  place  of  location  and 

luse. 

4.  The  eoUeeUon  of  all  taxes,  including 
those  Justly  due,  will  not  be  enjoined  because 
part  are  erroneous. 

6*  An  assessment  oflloer  Is  not  required 
to  iro  outside  his  own  eonntgr  to  give 
notice  to  anyone  of  bis  intention  to  assess  omit- 
ted property  under  Bev.  Sut.  18M.  1 8600. 

6.  The  lien  of  an  assessment  on  omitted 
propertjr  under  the  Indiana  statute  can  be  re- 
leased only  by  pajrment  of  the  taxes,  and  follows 
the  property  into  the  custody  of  executors,  ad- 
ministrators, trustees^  heirs,  or  devisees. 

7*  An  allegation  that  a  man  was  not  a 
resident  of  the  state  dues  not  sufiBciently  alieire 
that  his  personal  property  and  business  were  not 
there  subject  to  taxation. 

(December  S2,  1806b) 

APPEAL  by  complaiDaDts  from  a  JudjirmeDt 
of  the  Circuit  Court  for  Tippecanoe 
County  in  favor  of  defendant  in  an  action 
brought  to  cancel  certain  taxes  and  to  enjoin 
defcDdant  from  proceeding  to  collect  them. 
Jffirmed. 

^Tbe  facts  are  stated  in  the  opinions. 

Messrs.  Byron  W.  Lan§^don  and  W.  R. 
Colfroth,  tor  appellants,  in  support  of  peti- 
tion for  rehearing: 

None  of  the  property  aasesscxl  by  the  auditor 
was  taxable  In  Indiana. 

Neither  Nash,  the  owner,  nor  the  property 
was  within  the  power  or  Jurisdiction  of  this 
state. 

The  right  to  the  use  and  enjoyment  of  the 
things,  the  dollars  mentioned  in  the  writings, 
must  in  their  nature  have  been  in  someone. 
They  cannot  be  conceived  to  have  been  in  ex- 
istence and  severed  from  the  person  to  whom 
the  debtor  was  bound.  If  this  be  true  these 
rights  must  in  fact,  and  not  by  force  of  any 
Action,  have  been  in  the  owner  of  them,  and 
no  other  person;  and  so  they  cannot  be  in  an- 
other place  than  where  the  owner  is  domiciled, 
and  his  domicil  or  residence  becomes  their 
situs. 

Cleveland,  P.  A  A.  /?.  Co,  v.  Pennsylvania 
(•'State  Tax  on  Foreiffn  Held  Bonds'*),  82  U.  8. 
15WaU.  800,  21 L.  ed.l79;  He  Branson's  EstaU, 
150  N.  y.  1,  84  L.  R.  A.  288;  Kirtland  v. 
Hotchktss,  100  U.  8.  491.  25  L.  ed.  558;  Bullock 
V.  Guilford,  59  Vt.  516;  Myers  v.  Seaberger,  45 
Ohio  St.  235;  Datenport  v.  Mississippi  db  M, 
B.  Co,  12  Iowa,  589;  Grant  v.  Jones,  89  Ohio 
St.  506;  Ooldgart  v.  People.  Goar,  106  111.  25; 
8laU  V.  Earl,  1  Nev.  894;  Liverpool  dk  L.  A  G. 
Ins,  Co,  V.  Board  of  Assessors,  44  La.  Ann.  760, 
16  L.  R  A.  56;  Barber  Atiphalt  Paving  Co.  v. 
Hew  Orleans,  41  La.  Ann.  1015;  TerriP^  ▼. 
Delinquent  Tax  Lift  (Ariz.)  24  Pac.  182;  1 
Hare,  Am.  Const.  Law,  819;  Herrony,  Keeran, 
59  Ind.  472,  26  Am.  Rep.  87;  Foresman  ▼. 
87  L.  a  A.  *J 


Byrns,  68  Ind.  247;  Senour  ▼.  Buih,  140  Ind. 
818. 

The  tax  laws  of  the  state  do  not  mean  to  tax 
choses  in  action  of  a  nonresident. 

The  plan  of  taxation  in  reference  to  debts  is 
strictly  limited  to  the  indebtedness  owned  by 
inhabitants  of  this  state,  whether  due  from 
their  debtors  within  or  without  the  state. 

Ssnovr  v.  Eutli,  140  Ind.  818. 

Until  the  amended  acts  of  New  York  of  1892, 
providing  for  the  taxation  of  written  instru- 
ments themselves,  were  in  force,  the  cases  of 
that  state  had  settled  the  point  of  law,  that 
foreign  stocks  and  bonds  of  a  nonresident  were 
not  liable  to  taxation,  although  the  stocks  and 
bonds  as  written  instruments  themselves  \»ere 
kept  within  the  state. 

Be  James,  144  N.  Y.  6;  Be  Enston's  WiU,  118 
N.  Y.  174,  8  L.  R.  A.  464. 

The  certificates  of  stock  which  a  stockholder 
can  carry  about  and  use  as  such  are  not  prop- 
erty, and  therefore  cannot  be  taxed  if  they  are 
certificates  of  stock  in  a  foreign  corporation 
and  owned  by  a  nonresident. 

Be  James,  144  N.  Y.  6;  Cincinnati,  U.  A  Ft. 
W.  JR.  Co.  V.  Pearce,  28  Ind.  508;  Lincoln  v. 
8taU,  Wood,  86  Ind.  168;  1  Cook.  Siock  & 
Stockholders,  §  875,  and  note  to  ^  861;  WinsUm 
T.  FlettJier,  58  Conn.  890,  55  Am.  Rep.  122; 
Ifeu)  Albany  d  8,  B.  Co.  v.  MeCormick,  10 
Ind.  501,  71  Am.  Dec.  837. 

The  assessment  is  void  because  the  auditor 
had  no  jurisdiction. 

Coolev,  Taxn.  868:  Ktintg  v.  Sumption,  117 
Ind.  1,  2  L.  R.  A.  655;  Garvin  v.  Daussman, 
114  Ind.  429;  Campbell  r.  Dwiggins,  88  Ind. 
480. 

In  an  action  to  enforce  a  demand  against  a 
decedent's  estate  in  any  other  country  than  in 
the  place  where  the  appointment  was  made 
there  must  be  piecedently  another  appointment 
in  the  foreign  state. 

Story,  Coofl.  L.  6th  ed.  §§  518,  514&;  Wms. 
Exrs.  1929;  Schouler,  Exrs.  &  Admrs.  164, 174. 

If  there  be  any  claim  for  uxes  in  this  state 
of  the  kind  mentioned  in  the  complaint,  it  can 
be  enforced,  but  it  is  only  enforceable  here 
against  Nash's  estate  through  an  administrator 
appointed  by  the  courts  of  this  state. 

Beynolds  v.  Bowen,  188  Ind.  447. 

As  the  trustees,  as  such,  are  only  accountable 
for  the  trust  property  and  its  due  administra- 
tion, and  since  the^  have  returned  here  all  the 
trust  funds  in  Indiana  for  taxation,  and  have 
paid  all  taxes  assessed  thereon,  they  have  satis- 
fied all  demands  legally  required  of  them. 

Letois  V.  Chester  County,  60  Pa.  825. 

Mr,  Addison  C.  Hai^is,  also  for  appel- 
lants in  support  of  petition  for  rehearing: 

Generally  an  action  will  not  lie  against  an 
officer  of  a  court  of  another  state  or  nation  to 
reach  property  under  the  administration  of  a 
foreign  court. 

8  Wms.  Exrs.  514,  and  notes;  Story,  Confl. 
L.  §§  518  et  seq.j  Croswell,  Exrs.  &  Admrs. 
§  570;  Security  Ins.  Co,  v.  Taylor,  2  Biss.  446, 
and  note;  Bedenberg  v.  Eedenberg,  46  Conn.  80, 
88  Am.  Rep.  10;  Durie  v.  Blauvelt,  49  N.  J.  L. 
114:  Cooley,  Taxn.  876. 

The  individual,  and  not  his  property,  pays 
the  tax.  The  property  (of  the  individual)  la 
resorted  to  for  the  purpose  of  ascertaining  the 
amount  of  the  tax  with  which  thft^wner 
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be  charged,  and  for  the  purpose  of  enforcing 
payment  when  the  owner  shall  be  legally  in  de- 
fault in  paying  at  the  lime  stipulated  by  law. 

Boyer  v.  Joms,  14  Ind.  856. 

The  word  "owner"  means  thejholder  of  the 
legal  title. 

Mullikin  v.  Reeves,  71  Ind.  281:  Miner  v. 
Pingree,  110  Mass.  47;  Richardson  v  Boston, 
148  Mass.  508;  25  Am.  &  Eng.  £nc.  Law,  pp. 
120-124. 

A  trustee  vested  with  title  is  the  owner. 

25  Am.  &  £ng.  Enc.  Law,  p.  124. 

By  the  woid  "owner"  in  the  statute  is  meant 
the  delinquent  taxpayer  being  assessed,  and 
not  the  dead  taxpayer,  who  cannot  be  assessed. 

Sawyer  v.  Mnekie,  149  Mass.  269. 

It  has  been  the  common  construction  and  in- 
terpretation of  our  tax  laws  that  choses  in  ac- 
tion, or  other  evidences  of  debt,  like  stocks, 
notes,  credits,  and  other  intangible  property, 
had  their  situs  at  the  domicil  of  the  owner, 
which,  if  not  in  this  state  or  taxing  district, 
were  not  taxable. 

EtansviUe  v.  Hall,  14  Ind.  27;  Madison  v. 
Whitney,  21  Ind.  261;  Eerron  v.  Keeran,  59 
Ind.  472,  26  Am.  Rep.  87:  Fore*man  v.  Byrns, 
68  Ind.  247;  Senour  v.  Ruth,  140  Ind.  818. 

Messrs,  John  M.  LaRae  and  Will  R. 
Wood*  for  appellee: 

The  notice  was  given  to  the  executors  who 
are  the  proper  persons. 

Reynolds  v.  Bowen,  138  Ind.  486. 

A  complaint  to  cd  join  taxes  must  show  that 
the  specific  property  listed  was  not  taxable. 

Saint  V.  Welsh,  141  Ind.  8s2. 

We  are  taxing  Nash's  property  as  a  person 
doing  business  in  this  state  and  having  the 
property  here  in  his  business,  part  of  the  time 
attending  to  his  business  here  himself,  and 
part  of  the  time  having  an  a^nt  here  attending 
to  it,  as  shown  by  the  complaint. 

Foresman  v.  Byrns,  68  Ind.  247. 

To  enjoin  a  tax  levy  the  plaintiff  must  show 
in  his  complaint  clearly  that  the  property  is 
not  taxable,  and  unless  the  right  is  negatived 
completely  his  complaint  is  deficient. 

Delphi  v.  Boweii,  61  Ind.  29;  Volger  v.  8ide- 
ner,  86  Ind.  552. 

The  statute  gives  the  auditor  *'all  the  power 
of  the  assessor." 

Reynolds  v.  Bowen,  188  Ind.  484;  Delphi  v. 
Boioen,  188  Ind.  235;  Saint  v.  Welsh,  141  Ind. 
882. 

The  situs  of  personal  property  for  the  pur- 
pose of  taxation  does  not  always  follow  the 
domicil  of  the  owner. 

EtersoU  v.  Cook^  92  Ind.  222;  Herron  v. 
Keeran,  59  Ind.  472,  26  Am.  Rep.  87;  Senour 
V.  Ruth,  140  Ind.  818. 

If  there  are  taxes  upon  any  part  of  the  prop- 
erty, which  are  properly  assessed,  the  com- 
plainant is  without  remedy,  unless  the  tax  is 
paid  or  tendered  before  filing  the  bill. 

Monlgomery  County  Comrs,  v.  Elston,  32 
Ind.  84,  2  Am.  Rep.  827;  South  Bend  v.  Uni- 
verbity  of  Notre  Dame  Du  Lac,  69  Ind.  848; 
Smith  V.  Rude  Bros.  Mfg,  Co,  181  Ind. 
152. 

A  man  or  corporation  doing  business  in  this 
state  ought  not  to  try  to  escape  his  share  of 
taxation. 

State  V.  Adams  Exp.  Co  144  Ind.  560. 
87  L.  R.  A. 


Howard,  J.,  delivered  the  opinion  of  the- 
court: 

The  appellants,  as  trustees  under  the  last  wil> 
of  Job  M.  Nash,  deceased,  have  brought  this- 
action  to  enjolh  the  collection  of  taxes  assessed 
against  trust  funds  in  their  hands  to  the- 
amount  of  9268,000.  It  is  alleged  in  the  com- 
plaint that  the  county  auditor,  after  notiro 
given  to  the  executors,  placed  upon  the  tax 
duplicate,  as  omitted  pi'-  *"rty  of  the  estate  of 
said  decedent,  certain  i^.o'ks,  bonds,  notes,, 
and  mortgages,  of  which  itie  said  trust  funds 
form  a  p^trt,  and  which  had  been  held  and 
owned  by  the  said  Nash  during  the  years  from* 
1881  to  his  death,  in  1893,  and  had  been  hj 
him  omitted  and  withheld  from  taxation  dur- 
ing all  that  time.  It  further  appears  that 
from  1880  to  1886  all  loans  or  investments- 
made  in  this  state  by  Job  M.  Nash  were  man- 
aged bv  him  in  person;  and  that  from  1887 
until  his  death,  in  1898,  he  had  in  his  service- 
an  agent  in  Tippecanoe  county  to  take  charge- 
of  his  real  and  personal  property  in  the  state, 
and  to  conduct  his  loan  and  investment  busi- 
ness therein.  It  is  also  alleged  '*that  said  Job- 
M.  Nash  was  a  citizen  of  and  domiciled  in. 
another  state  than  the  state  of  Indiana  during 
the  whole  of  the  year  1881,  and  continued  to- 
be  such  citizen  and  so  domiciled  until  his 
death."  The  theory  of  appellants'  complaint 
seems  to  be  that  all  those  obligations  due  Job> 
M.  Nash  or  his  estate  which  were  executed  by 
nonresidents  of  the  state  are  not  taxable  here. 
It  is  explicitly  alleged  *'that  the  said  bonds,, 
stocks,  notes,  and  mortgages  so  executed  by 
nonresidents  of  the  state  of  Indiana  were  not 
and  are  not  subject  or  liable  to  taxation  in  the 
state  of  Indiana,  as  they  believe.''  And  again  r 
"The  plaintiffs  further  say  that  they  have  not, 
nor  has  either  of  them,  made  any  return  for 
taxation  in  Indiana  of  any  bond,  note,  mort- 
gage, or  other  choee  in  action,  payable  by  or 
executed  by  any  person  or  persons  or  corpora- 
tion, who  was  or  were  not  inhabitants  or  citi- 
zens of  the  state  last  aforesaid,  nor  any 
mortgage  not  on  lands  in  said  state."  It  is,, 
however,  the  credit,  and  not  the  debt,  to  whicli 
value  attaches,  and  which  is  therefore  tf^x- 
able.  It  can  consequently  make  no  difference 
where  the  debtor  lives,  or  where  the  debt  w as- 
contracted,  provided  only  the  bond,  note,  or 
other  evidence  of  amount  due  the  creditor  i» 
itself  within  the  jurisdiction  of  the  state.  By^ 
§  8  of  the  tax  law  (Rev.  Stat.  1894.  §  8410).  it 
is  provided  that  "all  property  within  the  ju- 
risdiction of  this  state,  not  expressly  exempted, 
shall  be  subject  to  taxation."  By  §§  51  and 
58  of  the  same  act,  credits  are  classed  as  per^ 
sonal.property.  Personal  property,  in  general, 
is  assessed  where  its  owner  resides.  But  the- 
situs  of  such  property  for  the  purpose  of 
taxation  does  not  always  or  necessarily  follow 
the  domicil  of  the  owner.  Evertole  v.  Cook, 
92  Ind.  222.  Many  such  exceptions,  too,  are 
made  in  g  11  of  the  tax  law,  among  them  the- 
f  olio  wing,  in  clause  4:  'Tersonal  properly 
of  nonresidents  of  the  state  shall  be  assessed 
to  the  owner  or  to  the  person  having  the  con- 
trol thereof  in  the  township,  town,  or  city 
where  the  same  may  be,  except  that  where 
such  property  is  in  traniitu  to  some  place 
within  the  state,  it  shall  be  aaseaaed  in  sucb 
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place."  If,  therefore,  personal  property  is 
used  in  business  in  this  state,  it  will  be  assessed 
here,  even  though  the  owner  may  reside  else- 
where; and  this  must  be  true  of  credits  and 
moneys  as  well  as  of  other  forms  of  personal 
property.  A  business  mav  be  done  in  buying 
and  selling  property  and  making  loans  and 
investments,  collecting  and  reloaning  the 
money  so  used  from  year  to  year;  and.  If  the 
money,  notes,  and  mortgages  so  used  are  re- 
tained in  this  state,  they  will  be  subject  to 
taxation  here,  as  well  as  any  other  kind  of 
personal  property.  See  Be  WJiiting'^  Estate, 
160  N.  Y.  27.  84  L.  R.  A.  282.  and  Be  Hou- 
dayer's  Estate,  150  N.  Y.  87,  84  L.  R  A.  285. 
"It  is  the  general  rule  of  law."  said  this  court 
in  Herron  ▼.  Keeran,  60  Ind.  472. 26  Am.  Rep. 
87,  "that  the  domicil  of  the  owner  is  the  place 
where,  by  a  legal  fiction,  his  personal  property 
is  regarded  as  having  its  situs,  and  where  it  is 
to  be  taxed.  Com.  v.  Chesapeake  d  0,  B.  Co. 
27  Gratt  344.  But  this  rule  is  now  departed 
from  in  most  states  as  to  chattels  having  a 
permanent  situs  in  a  state  other  than  that  of 
the  residence  of  the  owner.  Bieman  v.  Shep- 
ard,  27  Ind.  288;  Burroughs.  Taxn.  41.  And 
the  same  departure  has  been  taken  in  regard 
to  notes  and  evidences  of  debts  in  the  hands 
of  an  agent  of  the  owner  who  resides  in 
another  state  or  country,  which  notes  are 
taken  for  money  loaned,  and  held  for  renewal 
or  collection,  with  the  view  of  reloaning  the 
money  by  the  agent  in  the  same  state,  the 
business  being  permanent  in  the  hands  of 
the  agent.  Burroughs,  Taxn.  44  et  seg.;  Peo- 
ple, Wesibrook,  v.  Ttmstees  of  Ogdensburgh,  48 
N.  Y.  890."  See  also  Foresman  v.  Bprns,  68 
Ind.  247.  If  notes  and  other  choses  in  action 
were  in  this  state  temporarily,  however,  or  in 
the  hands  of  an  attorney  for  collection  merely, 
it  would,  of  course,  be  different.  Hej^ron  v. 
Keeran,  59  Ind.  472,  26  Am.  Rep.  87.  Still 
more,  where  the  credit  is  owned  and  held  in 
another  state  by  a  nonresident  of  this  state. 
See  Be  Bronson's  E*taU,  150  N.  Y.  1,  84 
L.  R.  A.  288.  In  such  a  case  the  note  or  bond 
so  owned  and  held  cannot  be  taxed  here,  even 
though  secured  by  lien  on  property  in  this 
state.  Senaur  v.  Buth,  140  Ind.  818.  It  is 
the  note  or  bond  so  held,  and  not  its  mere 
security,  that  is  regarded  as  its  evidence  of 
value,  and  hence  taxable. 

While  injunction  is  the  proper  remedy 
against  the  collection  of  taxes  where  the  as- 
sessment is  wholly  void  {Senaur  v.  Buth,  140 
Ind.  818),  yet  the  burden  is  upon  the  plaintiff 
to  allege  and  prove  facts  necessary  to  show 
that  the  whole  of  the  property  in  question  was 
not  subject  to  assessment  for  taxation  (iSimt  v. 
Welsh,  141  Ind.  882).  If  anv  of  the  toxes 
against  which  the  injunction  is  sought  were 
legally  assessed,  then,  in  the  absence  of  a 
showing  of  pinrment  or  tender,  no  relief  can 
be  granted.  /South  ^nd  v.  University  of  Notre 
Dame  du  Lac,  69  Ind.  844;  Shepardson  v. 
QilUttte,  188  Ind.  125. 

In  the  case  at  bar  there  is  no  claim  made 
that  the  bonds,  notes,  and  other  obligations 
placed  upon  the  duplicates  as  omitted  prop- 
erty were  not  in  fact  in  the  state,  and  subject 
to  its  jurisdiction  at  the  several  times  when, 
by  the  decision  of  the  auditor  they  should 
have  been  returned  for  taxation.  On  the  con- 
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trary,  it  is  alleged  in  the  complaint  that  dur- 
ing a  part  of  this  period  the  decedent  was 
himself  engaged  in  the  business  of  making 
loans  and  investments  in  the  state,  while 
during  the  remainder  of  the  time  he  was  rep- 
resented in  this  business  by  a  local  agent.  If 
he  lived  here,  and  did  business  in  Uie  state, 
having  with  him  his  moneys,  stocks,  bonds,  f 
notes,  and  mortgages,  as  the  capital  and  means 
of  doing  such  business,  then  it  would  be  imma- 
terial whether  he  might  claim  citizenship  in 
some  other  state  or  not.  The  law  could  not 
thus  be  evaded.  His  property  so  used  in 
business  and  so  held  in  this  state  would  be 
subject  to  taxation  under  the  statute  cited. 
It  would,  of  course,  be  the  same  if  the  prop- 
erty and  business  remained  here  in  charge  of 
an  agent.  The  complaint  nowhere  states  that 
the  omitted  property  was  not  in  the  state  at 
the  times  when  the  owner  or  holder  failed  to 
return  it  for  taxation.  Neither  is  ii  anywhere 
claimed  that  any  taxes  were  in  any  place  ever 
paid  on  such  property.  The  plaintiffs  content 
themselves  with  simply  alleging  that  the  domi- 
cil of  the  decedent  during  the  period  in  ques- 
tion was  in  some  other  state,  not  named,  and 
that  the  obligations  placed  upon  the  duplicate 
as  omitted  property  were  executed  by,  and 
due  from  nonresidents  of,  the  state.  This  is 
not  enough,  and  the  court  did  not  err  in  sus- 
taining the  demurrer  to  the  complaint 
Judgment  affirmed, 

A  petition  for  rehearing  having  been  filed, 
Howard*  J.,  on  May  18,  1897,  handed  down 
the  following  response: 

It  would  not  be  difficult  to  take  the  several 
arguments  in  appellants'  numerous  briefs,  filed 
in  favor  of  the  petition  for  a  rehearing  of  this 
case,  and  arrange  them  consecutively  in  such 
a  manner  that  they  should  mutually  destroy 
one  another.  So  we  sometimes  find  a  series 
of  algebraic  equations,  each  most  formidable 
when  looked  at  by  itself,  but  all  of  which, 
when  added  together,  term  by  term,  are  mu- 
tually canceled,  and  there  is  nothing  left  but 
zero  equals  zero. 

It  is  first  contended  that  we  erred  in  holdins 
that  Mr.  Nash's  "bonds,  stocks,  notes,  and 
mortgages  executed  by  nonresidents  were  lia- 
ble to  taxation  in  Indiana."  If  we  understand 
that  contention,  it  must  mean  that  bonds, 
stocks,  notes,  and  mortgages  can  be  taxed  only 
in  the  state  where  they  are  issued  or  executed ; 
that  is,  in  the  state  where  the  debtor  resides, 
or  where  the  company  issuing  the  stock  is  lo- 
cated. But  in  the  case  chiefly  relied  upon  in 
appellants'  main  brief  {Clew^and,  P.  d  A.  B. 
Co,  V.  Pennsylvania  {*'Slate  Tax  on  Foreign- 
Held  Bonds''),  82  U.  S.  15  Wall.  800,  21  L.  ed. 
179),  it  was  held  by  the  Supreme  Court  of  the 
United  States  that  the  state  of  Pennsylvania 
could  not  tax  bonds  issued  by  a  Pennsylvania 
railroad  company,  but  owned  and  held  in  a 
foreign  state.  And  in  Senour  v.  Buth,  140 
Ind.  818.  also  relied  upon  in  the  same  brief,  it 
was  held  by  this  court  tjiat  credits  resulting 
from  loans  evidenced  by  promissory  notes,  but 
owned  and  held  by  nonresidents  in  another 
state,  even  though  secured  by  mortgages  on 
property  in  this  state,  are  not  taxable  here. 
There  can  be  no  doubt  that  the  two  cases  cited 
are  good  law;  but,  if  so,  what  becomes  of  ap- 
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pellants'  contention  that  "bonds,  stocks,  notes, 
and  mortgages  executed  by  nonresidents  are 
not  taxable  in  Indiana?  According  to  the  two 
authorities  cited,  the  bonds,  stocks,  notes,  and 
mortgaces,  although  executed  by  nonresidents, 
are  to  be  taxed  In  the  state  where  they  are 
held  and  owned,  it  bcine  immaterial  where 
they  were  executed.  In  utewHand^  P.  A  A.  B, 
Co,  ▼.  Penn^lvania  (** State  Tax  on  Foreign- 
Held  Bonde'%  and  in  Senour  v.  Buththe,  effort 
was  made  to  tax  the  obligations  where  they 
were  executed,  but  the  courts  held  that  they 
must  be  taxed  where  they  are  held  and  owned. 
Taking  appellants'  contention,  that  Mr.  Nash's 
bonds,  stocks,  notes,  and  mortgages  could  not 
be  taxed  here,  because  they  were  executed  by 
nonresidents,  and  taking  the  authorities  cited 
by  appellants  that  they  could  not  be  taxed  in 
the  state  where  they  were  issued  or  executed, 
because  they  were  held  and  owned  elsewhere, 
and  we  haye  the  beautiful  result  that  they 
could  be  taxed  nowhere.  This  would  suggest 
a  most  excellent  plan  by  which  the  holders  of 
this  class  of  property  might  escape  taxation  al- 
together. For  example,  let  those  in  Ohio  con- 
yert  all  their  means  into  bonds,  stocks,  notes, 
and  mortgages  issued  and  executed  by  residents 
of  Ohio,  and  let  those  of  Indiana  inyest  like- 
wise in  bonds,  stocks,  notes,  and  mortgages  is- 
sued and  executed  byresidents  of  Indiana,  and 
then  let  the  holders  of  the  Ohio  securities  moye 
into  Indiana,  and  the  holders  of  the  Indiana 
securities  moye  into  Ohio,  and  it  is  done. 
Those  wealth  movers  must,  howeyer,  be  care- 
ful not  to  bring  their  domicil  along  with  them. 
They  may,  of  course,— indeed,  they  must, — 
live  and  do  business  in  the  state  into  which 
they  move;  but  they  should  be  cautious  to  have 
their  residence  and  domicil  elsewhere.  The 
complaintbeforeuslsdrawi^yery  circumspectly 
in  this  regard.  It  is  carefully  alleged  *'that 
said  Job  M.  Nash  was  a  citizen  of  and  domiciled 
in  another  state  than  the  state  of  Indiana."  It 
was,  indeed,  a  wise  precaution  that  suggested 
this  manner  of  statement,  and  so  ayoid^  any 
indication  as  to  the  particular  state  where  Mr. 
Nash's  domicil  might  be;  otherwise  the  state 
of  which  he  was  actually  a  citizen,  and  the 
taxing  officers  of  such  state,  might  have  taken 
advantage  of  the  information  thus  incautiously 
given,  and  have  assessed  his  bonds,  stocks, 
notes,  and  mortgages.  But  provided  the  alle- 
gation is  always,  as  in  th(jB  case,  that  he  l^as 
"a  citizen  of  and  domiciled  in  another  state," 


then  his  personal  property,  subject  to  Uxation, 
like  the  youth's  sold  under  the  rainbow,  will 
always  be  a  little  further  off,  and  so  escape 


taxation  altogether.  The  property  owner,  to 
be  sure,  may  have  certain  occasional  twinges 
of  conscience  that  he  is  sponging  off  the  com- 
munity, that  he  is  receiving  the  benefits  of  the 
laws  for  the  protection  of  his  property,  that 
the  courts  are  open  to  him  for  the  collection 
of  his  bonds  and  notes  and  the  foreclosure  of 
his  mortgages;  in  a  word,  that  all  his  per- 
sonal property  and  business  interests  are  as 
carefully  guarded  as  if  he  were  "a  citizen  of 
and  domiciled  in"  the  state,  but  that  all  these 
things  are  done  for  him  at  the  expense  of  his 
neighbors,  the  citizens  of  the  state,  who  pay 
their  taxes  regularly  from  year  to  year. 
Those  twinges  of  conscience  will,  however, 

more  dulled   from  year   to  year,  and 
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finally  perhaps  oease  altogether;  and  in  time, 
if  he  perMveres,  he  will  come  to  regard  it  as 
his  sacred  right  to  bring  all  his  bonds,  stocks, 
notes,  and  mortgages  into  the  state,  and  so  set 
himself  up  in  the  real  estate,  loan,  and  mort- 
gage business,  without  being  at  all  hampered 
by  local  or  state  taxes,  at  the  same  time  that 
he  enjoys  all  the  rights,  privileges,  and  protec- 
tion of  citizenship.  Notwithstanding  all  this, 
we  are  still  firmly  of  the  opinion,  as  heretofore 
expressed,  that  if  personal  property  is  used  in 
business  in  this  state  it  ought  to  be  assessed 
for  taxes,  even  though  the  owner  may  claim 
to  be  a  citizen  of  and  domiciled  in  another 
state;  and  that  this  must  be  true  of  moneys 
and  credits  as  well  as  of  other  forms  of  per- 
sonal property.  We  are  still  of  opinion,  also, 
that  a  business  may  be  done  in  buying  and 
selling  property,  including  bonds,stocks,  notes, 
and  mortgages,  and  in  making  loans  and  in- 
vestments, collecting  and  reloaning  from  year 
to  year;  and  that,  if  the  moneys  and  securities 
so  used  are  retained  in  this  state,  they  should 
be  subject  to  taxation  here,  quite  the  same  as 
any  other  kind  of  property.  For  purposes  of 
taxation,  the  term  "personal  property"  in- 
cludes bonds,  notes,  choses  in  action,  and  other 
evidences  of  credits.  1  Desty.  Taxn.  828; 
Cooley,  Taxn.  270-272.  notes;  Boyd  v.  Selma, 
96  Ala.  144,  16  L.  R.  A.  729.  And  the  situs 
of  such  property  for  taxation  must  be  the 
place  where  it  is  used  in  business.  1  Desty, 
Taxn.  828;  Cooley,  Taxn.  15;  Burrouffhs, 
Taxn.  69.  Be  Jeffereon's  Bttais,  85  Minn.  215; 
People,  Christian,  v.  Davie,  112  111.  272;  Bed- 
mond  V.  Rutherford  Oomre,  87  N.  G.  122;  ICing- 
man  Courtly  Comrs,  y.  Leonard,  57  Kan.  581, 
84  L.  R  A.  810. 

Counsel  next  contend  that  we  erred  in  hold- 
ing that  Mr.  Nash's  notes  and  mortgages  exe- 
cuted by  residents  of  Indiana  were  taxable 
here,  except  when  he  had  an  agent  in  the  state. 
The  first  contention  was  that  obligations  exe- 
cuted by  residents  of  another  state  could  not 
be  taxed  here;  now  it  is  that  those  executed 
in  Indiana  cannot  be  taxed  here.  One  of 
those  contentions  must  overthrow  the  other. 
They  cannot  both  stand,  even  according  to 
counsel's  own  argument.  But  the  argument 
itself  is  fallacious.  The  test  as  to  where  the 
right  to  tax  property  exists  is  its  place  of  loca- 
tion and  use;  the  place  where,  if  a  security  or 
obligation,  it  is  a  credit,  not  where  it  is  a 
debit.  It  is  quite  immaterial  whether  the  notes 
or  other  obligations  were  executed  or  were 
due  by  residents  or  nonresidents  of  the  state. 
If  they  were  owned,  held,  and  used  in  Indiana, 
they  were  taxable  here;  and  this,  too,  whether 
the  business  here  in  which  they  were  used  was 
conducted  by  Mr.  Nash  in  person,  or  by  some- 
one else  for  him. 

The  third  contention  of  appellants — ^that  we 
erred  in  holding  that  certain  Indiana  notes  al- 
ready taxed  were  again,  subject  to  taxation- 
shows  that  counsel  have  not  well  considered 
the  opinion  of  the  court.  No  such  holding 
was  made.  If,  as  a  matter  of  fact,  the  auditor 
thus  retaxed  any  property  which  had  been  al- 
ready taxed,  appellants  should  have  pointed  it 
out  to  the  auditor,  and  asked  to  have  the  lists 
corrected  in  that  particular.  But,  even  if  such 
error  were  made,  it  would  be  no  Justification 
of  appellants'  request  to  enjpio  the  collection 
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of  all  the  taxes,  including  those  which  were 
justly  due. 

In  the  fourth  place,  counsel  contend  that  we 
erred  in  holding  that  the  auditor  had  Jurisdic- 
tion to  make  the  assessment  of  the  omitted 
property.  That  is  an  idle  claim.  The  statute 
expressly  ^ives  such  power  to  the  auditor,  Jon 
his  compliance  with  the  conditions  therein 
stated  as  to  notice  and  other  matters.  Section 
143  of  the  tax  law  (Acts  1891,  p.  199;  Rev. 
8tat.  1894,  §  8560;  Rev.  Stat.  1881,  §  6416); 
Eeynoldt  ▼.  Bowen,  188  Ind.  484,  and  451. 
Due  notice  was  given.  The  statute  requires 
of  the  auditor  that,  "if  the  person  claim- 
ing to  own  such  property,  or  occupying 
it,  or  in  possession  thereof,  resides  in  the 
county  and  is  not  present,  he  shall  give  such 
person  notice,  in  writing,  of  his  intention  to 
add  such  property  to  the  tax  duplicate."  The 
only  persons  in  the  county  claiming  to  own 
such  property,  or  any  part  of  it,  or  occupying 
or  in  possession  of  it,  were  one  of  the  execu- 
tors and  a  trustee  under  the  will.  To  these 
he  fcave  the  statutory  notice,  and  this  would 
doubtless  have  been  sufficient.  But,  through 
superabundance  of  caution,  the  auditor  gave 
notice  also  to  the  remaining  executor,  a  resi- 
dent of  Ohio.  Besides,  it  Is  to  be  remembered, 
the  assessment  and  taxation  of  property  are  not 
the  bringing  of  an  action  in  court.  The  power 
to  prescribe  how  such  assessment  and  taxation 
shall  be  made  resides  in  the  legislature,  the 
supreme  lawmaking  power  of  the  state.  Taxes 
are  not  debts,  in  the  ordinary  sense  of  that 
term,  but  are  rather  contributions  for  the  sup- 
port of  the  body  politic;  and  it  is  competent 
for  the  legislature  to  provide  how  such  contri- 
butions snail  be  collected.  Oertsny,  Oruber, 
26  La.  Ann.  694;  CatUn  v.  HuU,  21  Vt.  152. 
Following  the  mode  of  procedure  prescribed 
by  the  legislature,  if  there  were  no  one  in  the 
county  who  claimed  to  own  the  property  here 
in  question,  or  who  occupied  or  had  posses- 
sion of  it,  the  state  would  not  thereby  be  de- 
prived of  the  means  of  taxing  it.  It  is  only 
such  an  owner,  claimant,  or  occupant  as  '  're- 
sides in  the  county,  and  is  not  present"  before 
the  auditor,  that  need  be  notified.  The  as- 
sessment officer  is  not  required  to  go  outside 
hiB  own  county  to  give  notice  to  anyone  of 
his  intention  to  assess  omitted  property.  In 
this  case  the  auditor  did  more  than  he  was 
required  to  do. 

The  fifth  contention  is  that  we  did  not  hold 
that-  appellants  were  entitled  to  take  evidence 
to  show  that  Mr.  Nash  was  a  nonresident  of 
the  state.  For  the  purposes  of  the  complaint, 
however,  it  was  sufficient  to  have  made  the 
allegation  of  nonresidence,  and  we  are  con- 
cerned only  with  the  sufficiency  of  that  plead- 
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is  next  said  thst  we  erred  in  holding  that 
the  trust  estate  was  liable  to  pay  taxes  which 
Mr.  Nash  had  neglected  to  pay.  The  state 
and  the  municipalities  to  which  Mr.  Nash  owed 
taxes  are  not  concerned  specially  with  any 
trust  he  may  have  created  for  the  management 
of  a  part  of  his  estate.  He  died  owing  certain 
taxes  which  he  had  avoided  paying  for  a  great 
many  years.  Those  taxes  have  now  been  as- 
sessed in  pursuance  of  statutory  provisions  for 
the  assessment  of  omitted  property.  The 
taxes  are  a  lien  on  all  property  in  the  county 
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belonfl^ng  to  his  estate.  This  lien  can  be  re- 
leased only  by  payment  of  the  taxes.  He 
could  not,  by  giving  away  his  property,  relievp 
it  of  the  burden  cast  upon  it  by  the  law.  It  is 
immaterial  to  the  state  whether  the  property 
is  found  in  the  custody  of  executors,  adminis- 
trators, trustees,  heirs,  or  devisees.  The  stale 
seeks  out  the  property  itself,  or  any  part  of  it 
that  can  be  found,  and  demanas  of  those 
claiming  to  own  or  use  it  that  the  taxes  be 
paid. 

Nor  is  the  seventh  contention  any  more  avail- 
able. The  property  of  the  estate  cannot  be 
changed  from  one  form  into  another,  so  as  to 
avoid  the  taxes  due  and  unpaid.  The  com- 
plaint shows  that  the  county  auditor,  in  pur- 
suance of  the  provisions  of  the  statutes,  placed 
upon  the  tax  duplicate  certain  personal  prop- 
erty omitted  from  his  assessment  lists  by  Job 
M.  Nash,  deceased,  for  the  years  from  1881  U> 
the  time  of  his  death,  in  1898.  All  the  pre- 
sumptions are  in  favor  of  the  correctness  of 
the  proceedings  of  the  auditor;  and  if,  in  fact, 
any  of  the  chattels  so  placed  upon  the  dupli- 
cate as  omitted  property  were  placed  there 
wrongfully,  such  fact  must  be  shown  by  those 
who  call  in  question  the  regularity  of  the 
auditor's  official  acts.  A  negative  complaint, 
or  one  that  is  silent  in  any  essential  matter, 
will  not  do.  The  error,  if  any,  must  be  pointed 
but. 

In  a  supplemental  brief,  counsel,  not  ques- 
tioning the  correctness  of  the  statement  in  the 
principal  opinion  that  '*the  complaint  nowhere 
states  that  the  omitted  property  was  not  in  the 
state  at  the  time  when  the  owner  or  holder 
failed  to  return  it  for  taxation,"  vet  contends,, 
in  effect,  that  the  allegation  that  Mr.  Nash  waa 
not  at  such  time  a  resident  of  the  state  is 
equivalent  to  an  allegation  that  his  personal 
property  and  business  were  not  here.  We 
think,  however,  that  we  have  shown,  both  in 
the  original  opinion  and  in  this,  that  the  loca- 
tion of  personal  property,  particularly  for  the 
purposes  of  taxation,  does  not  neoessarily  fol- 
low the  domicil  of  the  owner.  The  property 
is  taxable  where  it  is  owned,  held,  and  used  in 
business,  and  where  It  is  protected  by  the  laws 
of  the  community  in  which  it  is  so  held  and 
used;  and  the  circumstance  that  the  owner, 
whether  for  honest  or  other  motives,  claims  a 
residence  elsewhere,  is  not  controlling.  It  is, 
or  course,  quite  different,  as  already  many 
times  said,  where  the  property  is  temporarily 
in  the  state;  as,  for  insunce,  where  securities 
are  sent  into  the  state  for  collection,  inspec- 
tion, safe-keeping,  or  the  like.  It  would  be 
a  most  immoral  doctrine,  however,  to  hold 
that  securities  could  not  be  taxed  at  the  resi- 
dence of  the  owner  because  they  were  held 
at  another  place,  and  could  not  be  taxed 
where  they  were  held  because  the  owner  re- 
sided elsewhere.  It  would  be  a  still  more 
grievous  Wrong  to  hold  that  a  man  might  re- 
tain his  residence  in  New  York  or  Ohio,  but 
bring  his  properly,  whether  money,  or  bonds, 
stocks,  notes,  or  mortgages,  to  Indiana,  and 
here  engage  in  a  general  real  estate,  loan, 
and  investment  business,  and  so  avoid  paying 
taxes  at  the  place  where  he  must  call  upon 
the  law.  its  courts  and  officers,  to  protect 
and  aid  him  in  the  safe  and  profitable  car- 
rying on  of  his  business.  A  msre^tatement 
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of  such  a  claim  la  enough  to  show  its  out- 
raj^eous  character.  Nor  were  appellants  igno- 
rant of  the  necessity  of  alleging  that  the 
bonds,  stocks,  notes,  and  mortgages  were 
not  Id  the  state  of  Indiana  at  the  time  when 
the  owner  or  holder  failed  to  return  them  for 
taxation.  Speaking  of  certain  of  those  mort- 
gages, as  to  one  of  the  years  in  question,  it 
was  not  found  difficult  to  allege  in  the  com- 
plaint '*that  said  eleven  mortgages  last 
aforesaid  were  not,  nor  were  any  of  them,  in 
the  state  of  Indiana,  nor  were  they,  or  any 
of  them,  in  the  possession  or  under  the  power 
or  control  of  said  agent,  or  of  anyone  else, 
in  the  state  of  Indiana,  on  the  1st  day  of 
April,  1898."  This  allegation  itself  might  not 
be  sufficient  to  show  that  even  the  mortgages 
named  mieht  not  have  been  taxable  for  the 
year  named,  but  we  have  set  out  the  allega- 
tion as  showing  appellanta*  ability  to  express 
in  Tigorous  and  definite  language  the  fact 
that  the  mortgages  were  not  in  the  state,  and 
hence  not  subject  to  taxation.  But  if  it  be 
so  emphatically  alleged  that  the  mortgages 
named  were  not  in  the  state  when  the  au- 
ditor claimed  they  were  taxable,  we  may  well 
presume  that  the  remaining  bonds,  stocks, 
notes,  and  mortgages  for  all  the  other  years 
were  in  the  state  of  Indiana  at  the  several 
times  when  they  should  have  been  returned 
for  taxation.  The  maxim  quoted  by  counsel 
is  here  in  point:  Exprestio  uniua,  excluno 
aUeriuB,  Mr.  Anderson,  in  his  Dictionary  of 
Law,  paraphrases  this  maxim  as  follows: 
"Express  mention  of  one  act,  condition,  stipu- 
lation, class  or  number,  person  or  place,  im- 
plies the  exclusion  of  another  or  others  not 
mentioned."  It  would  have  been  easy  for  the 
complaint  to  haTe  alleged,  if  it  were  true, 
that  none  of  Mr.  Nash's  securities,  as  placed 
upon  the  duplicate,  were  in  the  state  of  In- 
diana at  the  several  times  when  the  auditor  held 
that  they  were  liable  for  taxation,  but  that,  at 
such  times,  as  was  the  case  in  Senour  v.  Ru^, 
140  Ind.  818;  Cleveland,  P.  dbA.  R.Co.  v.  Penn- 
sylvania (*' State  Tax  on  ForeifrnHeld  Bond$").S2 
U.  8.  ISWall.  800. 21L.  ed.  179,  and  other  cases 
cited  by  counsel,  the  securities  were  "held  and 
owned  by  nonresidents  in  another  state."  In 
Pullman*^  Palace  Car  Co,  v.  Pennsyhaiiia,  141 
U.  S.  18,  85  L.  ed.  813,  3  Inters.  Com.  Rep. 
595,  the  Supreme  Court  of  the  United  States, 
citing  numerous  authorities,  said:  "For  the 
purposes  of  taxation,as  has  been  repeatedly  af- 
firmed by  this  court,  personal  property  may  be 
separated  from  its  owner;  and  he  may  be  taxed, 
on  its  account,  at  the  place  where  it  is,  al- 
though not  the  place  of  his  own  domicil,  and 
even  if  he  is  not  a  citizen  or  a  resident  of  the 
state  which  imposes  the  tax." 

The  following  from  the  recent  vigorous 
opinion  of  Mr.  Justice  Brewer,  speaking  for 
the  Supreme  Court  of  the  Uniteid  Slates,  in 
Adame  Exp,  Co.  v.  Ohio  State  Atiditor,  166  U. 
S.  185.  41  L.  ed.  965,  may  fitly  conclude  this 
opinion,  which  has,  perhaps,  been  unnecessar- 
ily extended:  "It  is  a  cardinal  rule  which 
should  never  be  forgotten,  that  whatever  prop- 
erty is  worth  for  the  purposes  of  income  and 
sale  it  is  also  worth  for  purposes  of  taxation. 
.  .  .  Substance  of  right  demands  that, 
whatever  be  the  real  value  of  any  property, 
that  value  may  be  accepted  by  the  stale  for 
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purpose  of  taxation,  and  this  ought  not  to  be 
evaded  by  any  mere  confusion  of  words. 
Suppose  an  express  company  is  incorporated 
to  transact  business  within  the  limits  of  a  state, 
and  does  business  only  within  such  limits,  and, 
for  the  purpose  of  transacting  that  business, 
purchases  and  holds  a  few  thousands  of  dol- 
lark'  worth  of  horses  and  wagons,  and  yet  it  so 
meets  the  wanta  of  the  people  dwelling  in  that' 
state,  so  uses  the  tangible  property  which  it 
possesses,  so  transacts  business  therein,  that 
its  stock  becomes  in  the  markets  of  the  state 
of  the  actual  cash  value  of  hundreds  of  thous- 
ands of  dollars.  To  the  owners  thereof,  for 
the  purposes  of  income  and  sale,  the  corporate 
property  is  worlh  hundreds  of  thousands  of 
dollars.  Does  substance  of  right  require  that 
it  shall  pay  taxes  only  upon  the  thousands  of 
dollars  of  tangible  property  which  it  possesses? 
Accumulated  wealth  will  laugh  at  the  crud- 
ity of  taxing  laws  which  reach  only  the  one, 
and  ignore  the  other  ;whi1e  they  who  own  tangi- 
ble property,  not  organized  into  a  single  pro- 
ducing plant,  will  feel  theinlusticeof  asystem 
which  so  misplaces  the  burden  of  taxation. 
.  .  .  It  is  suggested  that  the  company  may 
have  bonds,  stocks,  or  other  investments  which 
produce  a  part  of  the  value  of  its  capital  stock 
and  which  have  a  special  situs  in  other  states, 
or  are  exempt  from  taxation.  If  it  has.  let  it 
show  the  fact.  Courts  deal  with  things  as 
they  are,  and  do  not  determine  rights  upon 
mere  possibilities.  .  .  .  Where  is  the  situa 
of  this  intangible  property?  .  .  .  Is  it 
simply  where  its  home  office  is,  where  is  found 
the  central  directing  thought  which  controls 
the  workings  of  the  great  machine,  or  in  the 
state  which  gave  it  its  corporate  franchise;  or 
is  that  intangible  property  distributed  where- 
ever  its  tangible  property  is  located,  and  its 
work  is  done?  Clearly,  as  we  think,  the  latter. 
.  .  .  It  may  be  true  that  the  principal  of- 
ficer of  the  corporation  is  in  New  York,  and 
that  for  certain  purposes  the  maxim  of  the 
common  law  was  Mobilia  personam  sequuntur^ 
but  that  maxim  was  never  of  universal  appli- 
cation, and  seldom  interfered  with  the  right 
of  taxation.  ...  It  would  certainly  seem 
a  misapplication  of  the  doctrine  expressed 
in  that  maxim  to  hold  that  by  merely  trans- 
ferring its  principal  office  across  the  river  to 
Jersey  city  the  situs  of  912,000.000  of  in- 
tangible property,  for  purposes  of  taxation, 
was  changed  from  the  state  of  New  York  to 
that  of  New  Jersey."  And  the  following  from 
the  same  opinion:  "In  the  complex  civiliza- 
tion of  to-day  a  large  portion  of  the  wealth  of 
a  community  consists  in  intangible  property, 
and  there  is  nothing  in  the  naiure  of  things  or 
in  the  limitations  of  the  Federal  Constitution 
which  restrains  a  state  from  taxing  at  its  real 
value  such  intangible  property.  Take  the 
simplest  illustration:  B.  a  solvent  man,  pur- 
chases from  A  certain  property,  and  gives  to 
A  his  promise  to  pay,  say  $100,000,  therefor. 
Such  promise  may  or  may  not  be  evidenced  by, 
a  note  or  other  written  instrument.  The  prop- 
erty conveyed  to  B  may  or  may  not  be  of  the 
value  of  $100,000.  If  there  be  nothing  in  the 
way  of  fraud  or  misrepresentation  to  invalidate 
that  transaction,  there  exists  a  legal  promise 
on  the  part  of  B  to  pay  A  $100,000.  That 
promise  is  a  part  of  A's  prepay.    It  it 
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thing  of  value,  somethiog  on  which  he  will  re- 
•ceiTe  cash,  ana  which  he  can  sell  in  the  mar- 
kets of  the  community  for  cash.  It  is  as  cer- 
tainly property,  and  property  of  value,  as  if  it 
were  a  building  or  a  steamboat,  and  is  as 
Justly  subject  to  taxation.  It  matters  not  in 
what  this  intangible  property  consist^,— 
whether  privileges,  corporate  franchises,  con- 
tracts»  or  obligationa.    It  is  enough  that  it  is 


property  which  though  intangible,  exists, 
which  has  value,  produces  income,  and  passes 
current  in  the  marxets  of  the  world.  To  Ignose 
this  intangible  property,  or  to  hold  that  n  M 
not  subject  to  taxation  at  its  accepted  vaitie, 
is  to  eliminate  from  the  reach  of  the  laxipg 
power  a  large  portion  of  the  wealth  of  the 
country.'* 
Petition  aoemikf- 
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William  W.  CHAPIK.  Judge  of  the  Record- 
^  er's  Court. 
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1. 


The  aifirnatiire  of  a  bill  bjr  the  yoT- 
emor\  after  the  acUcmnimeiit  of  the 
le|flfllatiire»  if  wltbln  ten  days  after  Its  pas- 


sage, although  the  bin  was  passed  more  than  five 
days  before  adjoummeat.  Is  valid  under  Const, 
art.  4,  f  14,  providing  that  a  bill  shall  become  a 
law  if  not  returned  by  the  governor  within  ten 
days,  Sundays  excepted,  after  It  has  been  pre- 
sented to  him,  and  that  within  five  days  after  ad- 
joummeni  he  may  sign  any  act  passed  during 
the  last  five  days  of  the  session. 
8.  Proceediiifgs  under  a  etatate  whteh 
is  repealed  hy  a  etatate  which  had  been 


Nora— Ria'kt  of  the  exeeutioe  to  tign  a  MS  cifur  I 
the  adjournment  of  the  legiOalive  bodUe. 

I.  The  right  denied, 

IL  The  right  sustained, 
in.  Whether  the  tigning  ie  cm  executive  or  UaiOatice 

act, 
ly.  Ooneliisiofk 

L  The  right  denied. 

The  earliest  case  in  which  adjudication  was  had 
concerning  the  right  of  the  executive  to  sign  a  bill 
after  the  adjournment  of  the  legislature  was  that 
of  Fowler  v.  Pelrce  (1862)  %  Gal.  166,  in  which  the 
supreme  court,  after  deciding  that  it  was  within 
the  power  of  the  court  to  go  behind  the  record  of 
the  legislative  enactment  to  determine  whether  or 
not  the  purported  act  was  in  fact  a  legal  enact- 
ment, considered  the  question  as  to  whether  the 
signature  of  the  executive  to  an  act,  after  the  ad- 
journment of  the  legislature,  but  within  ten  days 
after  its  passage,  rendered  it  unconstitutional. 
**The  17th  section  of  the  4th  article  of  the  Consti- 
tution [of  California]  provides  that,  *if  a  bill  shaU 
not  be  returned  by  the  governor  within  ten  days 
after  It  shall  have  been  presented  to  him,— Sundays 
excepted,— the  same  shall  be  a  law  in  like  manner 
as  if  he  had  signed  it;  unless  the  legislature,  by  ad- 
journment, prevent  such  return.  The  Constitu- 
tion of  the  United  States  is  the  same,  with  the  ex- 
ception of  the  additional  words,  *  in  which  case  it 
•hall  not  become  a  law, ' "  and  the  court  considered 
that  these  words  did  not  alter  the  meaning  of  the  sec- 
tion, and  decided  that  **by  no  rule  of  construction 
can  it  be  held  that  the  adjournment  of  the  legisla- 
ture before  the  return  of  a  bill  would  make  it  a 
law,  unless  disapproved  by  the  executive  within 
ten  days,  or  that  the  governor  has  any  authority  to 
sign  the  same  after  the  adjournment."  The  court 
said  further  that  *'a  practical  exposition  entirely 
different  from  such  a  construction  has  been  always 
given  by  Congress,  and  the  legislature  of  every 
state  having  similar  constitutional  provisions.  In 
fact,  there  is  really  no  Umit  to  the  time  within 
which  the  executive  must  approve  an  act,  conced- 
ing that  it  may  be  done  after  the  adjournment  of 
the  legislature:  so  that  it  might  be  approved  one 
day  or  one  month  afterwards.  The  executive  is,  by 
the  Constitution,  a  component  part  of  the  law- 
naking  power.   In  approving  a  law,  he  is  not  sup- 
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Posed  to  act  in  the  capacity  of  the  executive  mag- 
istrate of  the  state,  whose  duty  it  is  to  see  that  the 
laws  are  properly  executed,  but  as  a  part  of  the 
legislative  branch  of  the  government.  This  power 
is  a  unit,  though  distributed:  and  the  parts  can  only 
act  in  unison.  Whenever  a  part  ceases  to  act,  the 
whole  becomes  inoperative.  The  executive  act 
owes  iu  vitality  to  the  existence  of  the  legislative 
body.  Upon  the  adjournment  of  that  body  the 
power  ceases  and  all  acts  of  a  legislative  nature 
are  void." 

The  supreme  court  of  Nevada  also  considered  the 
governor  as  constituting  one  branch  of  the  legisla- 
tive body,  and  deemed  It  impossible  fOr  him  to  do 
a  legislative  act  after  the  other  two  branches  had 
adjourned  and  ceased  to  exist  as  a  legislative 
body. 

The  court  states  that  this  !has  been  the  general 
view  taken  by  the  members  of  the  bar  of  several  acts 
passed  at  the  legislative  session  in  1802  which  were 
approved  by  the  governor  after  the  adjournment  of 
the  legislature;  and  that  the  courts  of  the  terri- 
tory have  generally  treated  these  acts  as  invalid. 
School  Diet.  No.  1  Trustees  v.  Ormsby  County 
Comrs.  (1866)  1  Nev.  884. 

Following  the  doctrine  laid  down  in  School  Dist. 
No.  1  Trustees  V.  Ormsby  County  Comrs.  1  Nev.  8&I, 
the  supreme  court  of  Nevada  again  held  that  the  act 
in  question  in  Thornburg  v.  Hermann,  1  Nev.  473, 
not  having  been  approved  before  the  adjournment 
of  the  legislature,  is  null  and  void. 

But  these  Nevada  cases  were  decided  when  Ne- 
vada was  a  territory  and  there  were  no  constitu- 
tional provisions  on  the  subject  except  the  provi- 
sion in  the  organic  act  of  the  territory  that  the  gov- 
ernor shall  approve  all  laws  passed  by  the  legisla- 
tive assembly  before  they  take  elTeot. 

The  case  of  Hardee  v.  Gibbs  a874)  60  Miss.  888, 
held  to  this  doctrine  that  the  governor's  signing 
was  a  legislative  act  and  could  not  be  done  after 
the  legislature  adjourned,  but  this  was  overruled 
by  State  v.  Coahoma  County  Supers.  (1888)  64  Miss. 
858,  the  court  saying:  **We  have  no  hesitation  to 
overrule  this  decision,  which  is  not  supported  by 
reason  or  authority,  and  plainly  shows  a  lack  of 
attention  to  or  comprehension  of  the  language  of 
the  Constitution." 

II.  The  right  tuetained. 
The  question  of  the  governor's  right  to  sign  a 
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psMed  but  had  not  gone  into  effect  when  the 
proceedings  wc^re  oommenoed  are  termtnated  by 
•uoh  repeal  In  the  absence  of  any  saving  clause. 

(GranU  Jl,  dinentt.) 

(i>ecember8U180&) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  continue  to  entertain  ju- 
risdiction of  proceedings  for  the  condemna- 
tion of  private  property  for  public  use  under 
a  statute  which  was  alleged  by  respondent  to 
have  been  repealed  by  a  statute  approved  June 
4, 1895.    Iknied. 

The  facts  are  stated  in  the  opinions. 

Me8*r».  John  J*  Speed  and  £•  F.  Saw- 
yer for  relator. 

Mr,  John  G.  Hawl«rfor  respondent. 

Me»ar9,  Hanehett  it  Manvhett  and  B.  F. 
OraTeSf  for  the  regents^of  the  University: 

In  People  y.  Bawen,  80  Barb.  24,  it  was  held 


that  the  governor  mi;r!it  approve  and  sign  a 
bill  after  the  adjournment  of  the  le^islHiure. 
This  decision  was  nfflrmed  in  21  N.  Y.  517. 

Under  a  like  proviHon  of  the  Constitution  of 
California  it  was  decided  by  the  supreme  court 
of  that  state  in  1852  that  an  act  signed  by  the 
governor  after  the  adjournment  of  the  legisla- 
ture does  not  become  a  law. 

Fdvcler  v.  Peirce,  2  Cal.  165;  Sherman  y. 
Story,  80  Cal.  258,  89  Am.  Dec.  98. 

In  Lankfard  v.  Som^sei  County  Oomn.  7S 
Md.  115,  11  L.  R  A.  491,  it  was  held  that  the 
bill  might  be  presented  to  the  governor  for  his 
approval  after  the  adjournment  of  the  legisla- 
ture, and  that  he  was  authorized  to  sign  it  with- 
in six  days  after  it  was  so  presented  to  him. 

Solomon  V.  CartM^nUe  Oomr».  41  Ga.  157; 
Seven  Hickory  v.  SUeryrl09  U.  S.  428,  26  U 
ed.  485;  and  State,  Belden,  v.  Fagan,  22  La. 
Ann.  545, — are  not  applicable  to  this  case. 


hill  aftertbe  adjournment  of  the  legislature  arose 
in  the  supreme  court  of  New  York  at  a  special  torm 
in  July,  1860,  in  the  case  of  People  v.  Bowen,  SO 
Barb.  24,  and  Sutherland,  J.,  held  that  the  governor 
might  approve  and  sign  a  bill  after  the  adjourn- 
ment of  the  legislature  and  thereby  make  it  a  valid 
law,  for  the  reason  that,  in  his  opinion,  the  gov- 
ernor's power  of  approval  is  not  legislative,  but  an 
executive  revisory  act  implying  in  its  exercise  time, 
examination,  and  Judgment;  and  for  the  reason  that 
the  general  provision  in  1 9  of  art  4  of  the  C!oBStitu- 
tion  of  the  state  of  New  York  provides  that  "every 
bill  which  shall  have  passed  the  senate  and  assembly, 
shall,  before  it  becomes  a  law,  t>e  presented  to  the 
governor.  If  he  approves,  he  shall  sign  it,  ^'with- 
out specifying  any  time  or  period  for  the  perform- 
ance of  this  executive  act,  and  therefore  that  *'a 
bUlmaybecomealawby  the  executive  approval 
and  signature  after  the  adjournment  of  the  legis- 
lature." Reasoning  further  on  the  question,  be 
shows  that  by  the  9th  section  of  the  Constitution 
there  are  two  was^  in  which  a  bill  may  become  a 
law  during  the  session  of  the  legislature:  (1)  By  the 
governor's  approval,  and  (2)  without  his  approval 
if  he  signs  the  bill,  his  signature  is  evidence  of  his 
approval;  **if  he  retains  the  hill  ton  dajrs  without 
returning  it,eto..*thesame  shall  tMoome  a  law  in  like 
manner  as  if  he  had  signed  it,'  that  is,  you  may  say, 
that  the  Constitution  makes  such  retention  for  ten 
days  evidence  of  his  approval."  As  to  the  clause 
providing  that  if  the  legislature  should  adjourn  be- 
fore the  expiration  of  the  ten  days  and  prevent  the 
return  of  the  bill,  **it  sball  not  be  a  law,'*  he  thinks 
that  it  means  it  shall  not  be  a  law  without  the 
governor's  signature;  and  adds:  "if  the  governor  ap- 
prove and  sign  the  bill  after  the  adjournment  of  the 
legislature. their  adjournment  did  not  prevent  the 
return  of  it."  He  asks:  "Does  it  follow,  because  a 
bill  cannot,af  ter  the  adjournment  of  the  legislature, 
become  a  law  without  the  signature  of  the  governor 
that  it  cannot  with  his  signature?"  The  cou  rt  con- 
cludes that  there  is  nothing  in  the  Constitution 
which  limits  the  exercise  of  bis  power  to  sign  a  bill 
in  point  of  time  to  the  actual  session  of  the  legisla- 
ture. The  court  deemed  the  provision  regarding 
the  return  of  the  bill  within  ten  days  to  be  *^for  the 
benefit  of  the  legl8lature,and  in  f  urtheranee  of  their 
right  to  repass  the  hill  by  a  two-thirds  vote;  and 
if  tbey  choose  to  adjourn,  and  waive  this  right,  be- 
fore the  expiration  of  ten  days,"  that  it  should  not 
affect  the  general  right  and  duty  of  the  governor 
to  sign  all  bills  which  he  approves. 

Upon  appeal  of  People  v.  Bowen,  from  the  su- 
preme court  to  the  court  of  appeals  (I860),  Justice 
Denio,  delivering  the  opinion  of  the  court,  said 
that  the  provisions  of  the  Constitution  considered 
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in  this  case  referred  to  two  classes  of  cases,  (l)  to 
bills  in  respect  to  which  the  houses  of  the  legisla- 
ture and  the  governor  shall  agree  In  sentiment* 
and  (S)  to  those  in  which  they  shall  dllfer.  As  to 
the  first,  the  provision  is  brief.  It  declares  that 
"every  bill  which  shall  have  passed  the  senate  and 
assembly  shall,  before  it  becomes  a  law,  be  pre- 
sented to  the  governor."  It  adds:  **If  he  approves 
he  shall  sign  it."  That  is  all  there  is  respecting 
bills  in  which  the  governor  shall  concur  with  the 
houses.  Regarding  the  class  wherein  the  governor 
shall  not  agree,  the  Constitution  has  provided  that 
the  governor's  negligence  or  refusal  to  act  upon 
such  a  bill  shall  not  l>e  permitted  to  thwart  the  will 
of  the  legislature.  It  provides  that  **if  any  bill 
shall  not  be  returned  by  the  governor  in  ten  days 
(Sundays  excepted)  after  It  shall  have  been  pre- 
sented to  him,  the  same  shall  t>e  a  law  in  like  man- 
ner as  if  lie  had  signed  it,  unless  the  legislature* 
by  their  adjournment,  prevent  its  return,  in  which 
case  it  shall  not  be  a  law.  (Art.  4. 9  9.)"  ^TThis,"  be 
says,  **relate8  exclusively  to  bills  which  the  gov- 
ernor has  neglected  to  approve  and  sign."  He 
further  says:  ^*It  is  such  bills,  and  not  those  which 
he  has  approved  and  signed,  which  are  not  to  be- 
come laws  on  account  of  premature  adjournment 
of  the  legislature;"  and  continues  in  these  words: 
*'I  am  therefore  of  opinion  that  there  Is  nothing 
in  the  language  of  the  Constitution  forbidding  the- 
approving  and  signing  of  a  bill  by  the  governor 
after  the  session  of  the  legislature  shall  have  ter- 
minated by  an  adjournment."  He  further  reason* 
that  "if  he  cannot  legally  do  so,  it  is  on  account  of 
some  implication  arising  out  of  the  nature  of  the 
subject  or  of  the  act  to  be  performed,  or  the  general 
arrangements  of  the  Constitution."  He  then  en- 
ters upon  a  long  historical  and  philosophical  con- 
sideration of  this  branch  of  the  subject,  but  con- 
cludes that  there  was  no  implication  arising  out  of 
the  nature  of  the  act  performed  or  the  general  ar- 
rangement of  the  Constitution  which  prevente  the 
executive  from  signing  a  bill  after  the  adjourn- 
ment of  the  legislature.  People  v.  Bowen,  21  N.  Y. 
617. 

The  Louisiana  Constitution  in  this  respect  is  simi- 
lar but  not  the  same.  Article  66  provides  that 
**every  bill  which  sball  have  passed  both  houses- 
shall  be  presented  to  the  governor.  If  he  approves 
he  shall  sign  it;  if  he  do  not,  he  shall  return  it,, 
with  his  objections,  to  the  house  in  which  it  origi- 
nated. If  the  bill  shall  not  be  returned  by  the  gov- 
ernor within  five  days  after  it  shall  have  been  pre- 
sented to  him  it  sball  be  a  law  in  like  manner  as  if 
he  had  signed  it^  unlees  the  legislature,  by  adjourn- 
ment, prevent  its  return,  in  which  case  the  bill 
shall  be  returned  on  the  first  dax-of  the  meeting  of 
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Hooker*  J.,  delivered  the  opinion  of  the 
court: 

This  case  inyolTet  the  question  of  the  yalid- 
ity  of  an  act  of  the  legislature  passed  preyious 
to  the  last  fiTe  days  of  the  session,  and  ap- 
proved by  the  governor  after  the  adjournment 
of  the  legislature.  Its  determination  depends 
on  a  construction  of  g  14.  art.  4,  of  the  Con- 
stitution, which  reads  as  follows:  '  *Every  bill 
and  concurrent  resolution,  except  of  adjourn- 
ment, passed  by  the  legislature,  shall  m  pre- 
sented to  the  governor  before  it  becomes  a 
law.  If  he  approve,  he  shall  sign  it;  but  if 
not,  he  shall  return  it,  with  his  objections,  to 
the  house  in  which  it  originated,  which  shall 
enter  the  objections  at  large  upon  their  jour- 
nal, and  reconsider  it.  On  such  reconsidera- 
tion, if  two  thirds  of  the  members  elected 
agree  to  pass  the  bill,  it  shall  be  sent  with  the 
objections  to  the  other  house,  by  which  it  shall 
be  reconsidered.    If  approved  by  two  thirds 


of  the  members  elected  to  that  house,  it  shaU 
become  a  law.  In  such  case  the  vote  of  both 
houses  shall  be  determined  by  yeas  and  nays;.' 
and  the  names  of  the  members  voting  for  and 
against  the  bill  shall  be  entered  on  the  Jour- 
nals of  each  house  respectively.  If  any  bill 
be  not  returned  by  the  governor  within  ten 
days,  Sundays  excepted,  after  it  has  been  pre* 
sented  to  him,  the  same  shall  become  a  law, 
in  like  manner  as  if  he  had  signed  it,  unless, 
the  legislature,  bv  their  adjournment,  prevent 
its  return;  in  which  case  it  shall  not  become  a 
law.  The  governor  may  approve,  sign,  and  file- 
in  the  office  of  the  secretary  of  state,  within 
five  days  after  the  adjournment  of  the  legisla- 
ture, any  act  passed  during  the  last  five  daya 
of  the  session,  snd  the  same  shall  become  a. 
law."  This  section,  with  the  exception  of  th» 
five-day  provision,  >as  a  part  of  the  former 
Constitution. 
It  is  contended  on  behalf  of  the  respondent 


the  general  assembly  after  the  expiration  of  said 
five  days,  or  be  a  law."  Chief  Justloe  Ludelingt 
speaking  for  the  majority  of  the  court  In  State, 
Belden,v.FBgan.2dLa.AnD.Mft,sald:  '*Thegov. 
emor  shall  sign  the  bill.  If  he  approves;  If  he  do 
not,  be  shall  return  It  to  the  branch  of  the  legisla- 
ture in  which  it  originated.  It  is  only  when  he  dis- 
approve that  he  is  required  to  return  the  bill  to  the 
legi^ature.  When  the  general  assembly  is  in  ses- 
sion, he  is  allowed  five  days  in  which  to  determine 
whether  he  will  sign  the  bill  or  veto  it.  If  the  gen- 
eral asMmbly  adjourn  before  the  expiration  of  the 
five  days,  he  is  then  allowed  untli  the  Arst  day  of 
the  next  general  assembly  in  which  to  dedde 
whether  he  will  veto  or  approve  the  bill.  We  have 
already  seen  that  article  66  declares  that  if  the 
governor  approve,  be  shall  sign  the  bill.  We  can- 
not believe  that  this  delay  was  given  to  the  gov- 
ernor simply  to  enable  him  to  examine  the  law  for 
the  purpose  of  disapproving;  on  the  contrary,  we 
believe  that  the  time  was  granted  for  the  same 
purposes  for  which  the  five  days  were  allowed  him 
during  the  session  of  the  legislature,  that  Is  to 
Judge  and  determine  whether  he  wiU  ^n  the  blU 
or  veto  it.** 

When  the  same  question  arose  in  the  supreme 
court  of  Georgia  In  the  case  of  Solomon  v.  Oarters- 
vUle  Gbmrg.  41  Ga.  167,  the  court  said:  '*If  this  was  an 
original  question,  independent  of  any  construction 
heretofore  given  by  the  executive  department  of 
the  state  government  to  this  clause  of  the  Oonstitu- 
tioc,we  should  be  inclined  to  hold  that  the  governor 
could  not  approve  and  sign  any  bill  after  the  ad- 
journment of  the  general  assembly;  but  on  look- 
ing into  the  past  history  of  our  legislation,  we  And 
that  it  has  t>een  the  practice  for  many  years  for  the 
governor  to  take  live  days  after  the  adjournment 
of  the  general  assembly  for  the  revision  of  bills 
passed  by  that  body*  and  to  approve  and  sign  the 
same  within  that  time,  but  not  afterwards,  and 
that  a  large  number  of  the  most  Important  acts 
now  upon  the  statute  books  of  the  state  have  been 
so  approved  and  signed,  which  usage  and  practice 
of  the  executive  department  of  the  state  govern 
ment  should  not  now»  in  our  Judgment,  be  dis- 
turbed or  set  aside." 

The  Constitution  of  the  state  of  Illinois  is  quite 
similar  to  those  already  quoted  at  large.  It  pro- 
vides that  after  a  bill  has  passed  both  houses  it 
must  be  presented  to  the  governor^  If  he  approve 
of  it,  he  shall  sign  It;  if  he  disapprove  of  it,  he  shall 
return  it  with  a  statement  of  his  objections  within 
ten  days,-  and  "if  any  bill  shall  not  be  returned  by 
the  governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him.  the  same 
shall  be  a  law,  in  like  manner  as  if  he  had  signed  it, 
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unless  the  general  assembly  shall,  by  their  adjourn, 
ment,  prevent  its  return;  in  which  case  the  said 
bUl  shall  be  returned  on  the  first  day  of  the  meet- 
ing of  the  general  assembly  after  the  expiration  of 
the  said  ten  days*  or  be  a  law.'*  Chief  Justice* 
Walte  in  delivering  the  opinion  of  the  Supreme 
Court  of  the  United  States  said:  ^The  single  ques- 
tion we  have  now  to  consider  is  whether  a  btU 
passed  by  both  houses  and  presented  to  the  gov- 
ernor before  the  legislature  adjourns  becomes  a 
law  when  signed  by  the  governor  after  the  session 
of  the  legislature  has  t>een  terminated  by  an  ad- 
journment, but  within  ten  days  from  its  presenta- 
tion to  him.  We  have  no  hesitation  in  saying 
it  does.  There  Is  certainly  no  express  provision  of 
the  Constitution  to  the  contrary.  All  that  instru- 
ment requires  Is  that,  before  any  bill,  which  haa 
passed  the  two  houses,  can  become  a  law,  it  shaU 
be  presented  to  the  governor.  If  he  approves  it,  he 
may  sign  it.  If  he  does  sign  it  within  the  time,  the 
bin  becomes  a  law.  Seven  Hickory  v.  Ellery  (1880> 
108  U.  S.  428, 86  L.  ed.  496.  The  Supreme  Court  of 
the  United  States  in  this  case  approves  and  follows 
the  decisions  in  the  cases  of  People  v.  Bowen,  81 N. 
Y.  617;  State.  Belden,  v.  Fagan,  28  La.  Ann.  646.  and 
Solomon  v.  Cartersville  Comrs.  41  Ga.  1K7,  dted 
»upr<h  and  it  also  said:  "After  a  bill  has  been 
signed,  the  legislature  has  nothing  more  to  do  with 
it.  Undoubtedly,  if  the  legislature  should  be  in 
session  when  the  signing  was  done,  it  would  not  be 
inappropriate  for  .the  governor  to  communicate 
his  approval  to  one  or  both  the  houses,  but  there  is 
nothing  in  the  Constitution  which  requires  him  to 
do  so." 

In  Mississippi  the  supreme  court  in  State  v.  Coa- 
homa County  Supers.  64  Miss.  868,  overruling 
Hardee  v.  •Gibbs,  60  Miss.  808,  interpreto  I  24  of 
art.  4  of  the  state  Constitution  which  provides  that 
"every  bill  which  has  passed  both  houses  shall  be 
presented  to  the  governor  of  the  state.  If  he  ap- 
proves he  shall  sign  it.  ...  If  any  bill  shall  not 
be  returned  by  the  governor  within  five  days  (Sun- 
day excepted)  after  it  has  been  presented  to  him. 
it  shall  be  a  law,  in  like  manner  as  if  he  had  signed 
it,  unless  the  legislature  by  adjournment  prevent 
its  return,  in  which  case  it  shall  be  a  law,  unless 
sent  back  within  three  days  after  its  next  meet- 
ing.** The  court  held  that  all  bills  duly  passing 
both  houses  within  five  days  b^ore  the  adjourn- 
ment of  the  legislature  might  "be  signed  by  the 
governor  any  time  after  the  adjournment  of  such 
legislature  If  signed  before  the  expiration  of  three 
days  after  the  next  meeting."  The  court  said, 
grunting  the  power  of  the  governor  to  approve 
and  sign  a  bill  to  be  a  legislative  act,  yet  *Hhere  is 
not  a  word  in  the  Constitution  to  suggest  that  the 
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chat,  under  the  previous  Constitution,  the^oy- 
ernor  might  lawfully  sign  a  bill  at  any  time 
■within  ten  days  after  its  passage;  that  his  neg- 
lect to  return  the  bill,  with  reasons  for  not 
signing,  within  ten  days,  was  equivalent  to  a 
signature,  unless  the  legislature,  b^  adjourn- 
ing, prevented  such  return,  in  which  case  it 
would  not  become  a  law  unless  he  signed  it 
within  ten  days.  It  will  be  noticed  that  the 
•Constitution  nowhere  fixes  a  time  within 
which  the  governor  shall  sign  bills,  except  as 
it  may  be  inferred  to  be  ten  days,  from  the 
•provision  that  an  act  shall  become  a  law  with- 
out signature  if  ten  days  after  its  passage  shall 
•expire  during  the  session.  If  this  inference  is 
cot  a  legitimate  one,  the  conclusion  is  irresist- 
ible that,  under  the  former  Constitution,  the 
^governor  had  unlimited  time  after  adjourn- 
ment within  which  to  sign  bills,  or  that  he 
must  sign  during  the  session.    If  we  were  con- 


struing the  provision  of  the  earlier  Constitu- 
tion, we  should  therefore  feel  iuslified  in  con- 
cluding that  the  governor  might  sign  a  bill 
within  ten  days  after  the  passage,  though  the 
legislature  should  have  meantime  adjourned. 
We  are  aware  that  there  are  weighty  author- 
ities against  this  construction,  notably  the 
<;arefuily  considered  and  elaborately  reasoned 
case  of  Fowler  v.  Pitiree,  2  Cal.  165,  which  ap- 
pears to  have  been  the  earliest  case  involving 
the  question.  On  the  other  hand,  many  cases 
have  taken  a  different  view  of  the  subject. 
PeopU  V.  BotDen,  80  Barb.  24,  21  N.  Y.  517; 
Lankfbrdr,  Somerset  County  Comra.  78  Md. 
105, 11  L.  R.  A.  491;  State,  Bdden,  v.  Fagan,  22 
La.  Ann.  545;  State  v.  Coahoma  County  Supers. 
64  Miss.  865;  Solomon  v.  Cai'tersville  Comrs, 
41  Qa.  157.  The  Georgia  case,  however,  ap- 
pears to  be  based  upon  the  fact  of  usage.  To 
what  extent,  if  at  all.  this  provision  was  given 


;ffoveroor,  whose  f  unotloDS  as  such  are  not  depend- 
ent on  sessions  of  the  legislature  or  limited  to 
them,  shall  be  limited  to  the  period  of  the  session 
•of  the  lefrislature  in  performing-  his  agenoyin  mak- 
ing laws,"  and  held  that  the  provision  requiring 
the  governor  to  state  his  objections  within  five 
•days  during  the  session  of  the  legislature  does  not 
imply  "that  because  the  legislature  adjourns 
within  the  five  days  allowed  him  for  considering 
bills  during  its  session,  he  may  not  act  as  governor 
-and  sign  the  bill,  which  only  lacks  his  approval  to 
-complete  the  several  stages  pre8cril)ed  by  the  Con- 
stitution for  it  to  become  A  law.*'  It  also  says: 
**No  time  is  prescribed  by  the  Constitution  in 
which  the  governor  shall  sign  if  he  approve.**  The 
court  further  deems  it  manifest  that  the  governor 
may  sign  a  bill  within  the  period  allowed  to  him  in 
which  to  return  it,  that  is  to  say,  within  three  days 
iafter  its  next  meeting,  and  says:  *'Suob  is  the 
obvious  scheme  of  the  Constitution,"  and  that 
'*our  view  is  abundantly  supported  by  the  reason- 
ing of  the  following  cases:  State,  Belden,  v. 
Fagan,  22  La.  Ann.  645;  People  v.  Bo  wen,  30  Barb. 
24, 21  N.  Y.  517;  Seven  Hickory  v.  EUery,  103  U.  S. 
428,  26  L.  ed.  435.'* 

The  Constitution  of  Minnesota  diflTeAi  slightly 
from  that  of  the  other  states.  Section  11  of  art  4 
iprovides  that  **if  any  bill  shall  not  be  returned  by 
the  governor  within  three  days  (Sunday  excepted) 
after  it  shall  have  been  presented  to  him,  the  same 
ahall  be  a  law  in  like  manner  as  if  he  had  signed  it 
•unless  the  legislature,  by  adjournment  within  that 
>time,  prevents  Its  return,  in  which  case  it  shall  not 
be  a  law.  The  governor  may  approve,  sign,  and  file 
in  the  ofiBce  of  the  secretary  of  state,  within  three 
days  after  the  adjournment  of  the  legislature,  any 
act  passed  during  the  last  three  days  of  the  session, 
•and  the  same  shall  become  a  law.**  The  supreme 
court  of  the  state,  in  Stlnson  v.  Smith  (1863)  8  Minn. 
806.  held  that  **the  intent  and  spirit  of  the  instru- 
ment require  a  dlflTerent  construction;  and  that 
the  purpose  of  the  framers  of  the  Constitution  was 
•to  give  the  governor  three  full  working  days  after 
the  adjournment  for  the  consideration  and  filing  of 
bills;**  that  Sunday  was  excepted  from  the  last 
clause  although  not  repeated  therein,  and  therefore 
•that  a  bill  passed  on  the  7th  of  the  month  (the 
■legislature  adjourning  on  the  8th  of  the  month), 
approved  and  signed  by  the  governor  on  the  I2th  of 
the  month  (one  of  the  intervening  days  being  Sun- 
day) was  signed  within  the  prescribed  time. 

In  the  same  state,  and  construing  the  same  seo- 
>tion  of  the  Constitution,  the  supreme  court,  in 
Burns  v.  Sewell,  48  Minn.  426,  held  that  bills,  al- 
though finally  voted  upon  more  than  three  days  be- 
fore the  day  of  adjournment,  if  enrolled  within 
*the  last  three  days,  are  to  be  considered  as  if  passed 
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within  that  time,  and  such  bills  may  be  signed  by 
the  governor.  The  court  further  held  that  the 
clause  in  question  is  a  restriction  upon  the  power 
of  the  governor  permitting  him  to  exercise  that 
power  only  within  the  three  days  after  the  legisla- 
ture shall  adjourn,  and  approved  the  rulings  in  the 
cases  of  People  v.  Bowen,  80  Barb.  24. 21  N.  Y.  517, 
and  Seven  Hickory  v.  EUery,  108  U.  S.  423,  26  L.  ed. 
436,  above  considered. 

The  supreme  court  of  Arkansas,  in  the  case  of 
Dow  V.  Beidelman  (1887)  49  Ark.  325,  construe(>l  15 
of  art.  6  of  the  state  Constitution  upon  the  ques- 
tion whether  a  bill  that  has  passed  both  houses  may 
be  submitted  to  the  governor  for  his  approval  after 
the  adjournment  of  the  legislature  or  whether  it 
must  be  presented  to  him  while  the  legislative  body 
is  still  in  session.  The  provision  of  the  Constitu- 
tion Is:  **If  any  bill  shall  not  be  returned  by  the 
governor  within  five  days,  Sunday  excepted,  after 
it  shall  have  been  presented  to  him,  the  same  shall 
be  a  law  in  like  manner  as  if  he  had  signed  it,  un- 
less the  general  assembly  by  their  adjournment 
prevent  its  return,  in  which  case  it  shall  become  a 
law  unless  he  shall  file  the  same,  with  his  objections^ 
in  the  office  of  the  secretary  of  state,  and  give  notice 
thereof  by  public  proclamation  within  twenty  days 
after  such  adjournment.'*  The  court  said:  **Noth- 
ing  In  this  language  implies  that  all  bills  must  be 
transmitted  to  the  governor  before  the  adjourn- 
ment of  the  assembly.  He  is  prevented  from  re- 
turning the  bill,  whether  the  bill  is  in  his  hands  be- 
fore it  adjourns  or  reaches  his  hands  afterwards. 
The  term  of  members  does  not  expire  when  it  ad- 
journs, nor  do  all  the  functions  and  powers  of  its 
officers  then  cease.  It  may  often  happen,  in  the 
case  of  bills  passed  in  the  closing  hours  of  a  ses- 
sion, that  there  Is  not  sufficient  time  to  enroll  them 
properly  and  present  them  to  the  executive,  before 
an  adjournment  takes  place.  The  effect  is  not  that, 
under  the  circumstances,  the  bill  fails  to  become  a 
law.  Our  constitutional  provision  differs  materi- 
ally in  this  respect  from  f  7  of  art.  1  of  the  Consti- 
tution of  the  United  States.** 

In  Maryland,  in  the  case  of  Lankford  v.  Somer- 
set County  Comrs.  (1800)  73  Md.  105, 11  L.  R.  A.  491, 
the  court  defines  this  right  as  given  by  f  17  of  art.  2 
of  the  state  Constitution.  The  provisions  of  this 
section  are  quite  similar  to  those  of  the  Constitu- 
tion of  New  ToTk,  but,  to  aid  in  accurately  apply- 
ing the  principles  stated,  will  be  quoted.  In  part 
they  are  these:*'  Every  bill  which  shall  have  passed 
the  house  of  delegates  and  the  senate  shall,  before 
it  becomes  a  law,  be  presented  to  the  governor  of 
the  state.  If  he  approve,  he  shall  sign  It,  but,  if  not, 
he  shall  return  It,  with  his  objections,  to  the  house 
in  which  it  originated,  which  house  shall  enter  the 
objections  at  large  on  the  joumaL-and  proceed  to 
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♦  conslructlon  by  nsai^e  previous  to  1850,  we 
lire  not  advised.  The  sigDiDff  of  bills  after  ad- 
journment has  been  practised  since.  The  con- 
stitutional convention  which  adopted  our  pres- 
ent Constitution  added  the  last  provision  to 
-the  section  as  It  previously  stood,  and  it  is  con- 
tended that  this  provision  indicates  a  con- 
struction of  the  former  provision  by  that  con- 
vention in  accord  with  the  California  decision, 
though  that  case  had  not  then  been  decided. 
This  addition  is  said  to  indicate  an  intention 
to  enlarge  the  power  of  the  governor,  by  au- 
thorizing the  signature,  within  five  days  after 
-adjournment,  of  bills  passed  during  the  last 
five  days  of  the  session;  and  it  is  forcefully 
•argued  that  the  last  words  of  the  sentence, 
*'and  the  same  shall  become  a  law."  imply  that 
this  provision  was  necessary  to  give  effect  to 
■an  act  not  signed  or  returned  during  the  ses- 
fiion.    To  the  claim  that  the  convention  added 


this  provision  for  the  purpose  of  shortening 
the  period  for  signature  after  adjournment  to 
five  days,  it  is  answered  that  no  good  reason  is 
assigned  therefor,  and  that,  had  that  been  the 
design,  unambiguous  language  could  easily 
have  been  found  to  ezprew  such  idea;  an(f, 
furthermore,  that  the  addition  of  the  words 
quoted  is  entirely  without  significance  if  that 
view  is  to  be  taken.  If,  under  the  provision 
as  previously  existing,  a  doubt  was  entertained 
of  the  validity  of  acts  signed  after  adjourn- 
ment, the  convention  might  well  think  it  best 
to  set  the  question  at  rest.  In  such  case  it  is 
apparent  that  members  would  be  likely  to  en- 
tertain different  opinions  about  the  power  of 
the  governor  to  sign  bills  after  the  adjourn- 
ment of  the  legislature,  as  well  as  the  time  to 
be  allowed  for  that  purpose.  Some  may  have 
thought  that  the  governor's  power  was  unlim- 
ited, and  that  the  acts  might  become  laws  by 


iKoonsider  the  bill.  ...  If  any  bill  shall  not  be 
returned  by  the  srovemor  within  six  days  (Sunday 
excepted)  after  it  shall  have  been  presented  to 
him,  the  same  shall  be  a  law  in  like  manner  as  if  he 
•alirned  it,  unless  the  general  assembly  shall,  by 
jidjournment,  prevent  Its  return,  in  which  ease  it 
shall  not  be  a  law."  Chief  Justice  Alvey,  speaking 
for  the  oourtfWasof  the  opinion  that  the  six  days  was 
41  time  ^ven  by  implication  in  which  the  governor 
might  determine  whether  or  not  he  would  approve 
•of  the  bill,  and  that  inasmuch  as  the  adjournment 
•of  the  legislature  could  not  defeat  his  right  to  de- 
liberate six  days  be  might  sign  such  bill  after  the 
4idJournment  of  the  legislature  if  he  sign  within 
the  period  of  six  days.  He  says:  **Tbere  is  nothing 
in  the  Constitution  that  forbids  it,  unless  we  hold 
that  the  presentation  of  the  bill  to  the  governor 
for  his  approval  is  a  legislative  act,  and  as  such 
cannot  be  performed  after  the  adjournment  of  the 
.general  assembly.**  The  majority  of  the  court 
were  of  the  opinion  that  this  is  not  so  and  that  by 
implication  it  is  dear  that  the  governor  has  the  full 
•extent  of  the  six  days  within  which  to  determine 
whether  he  will  or  wiU  not  sign  the  bill,  and  that 
the  right  Is  **clearly  not  defeated  by  the  adjourn- 
ment of  the  two  bouses  of  the  legislature  before 
the  expiration  of  the  six  days.*'  Further,  that 
there  is  no  other  restriction  upon  this  act  of  the 
governor  except  the  limitation  of  the  slx'days  by 
implication;  and  that  **\n  the  event  of  his  signing 
4 he  bill  within  the  time,  it  liecomes  a  perfected 
law.*'  Justice  Bryan's  opinion  was  even  more 
(lll)eral  than  that  of  the  majority  of  the  court.  As 
he  interpreted  the  Constitution  it  fixed  no  limit 
•of  time  for  the  presentation  of  the  bill  to  the  gov- 
•ernor  or  for  bis  signature  in  cane  of  approval;  and 
be  thought  the  only  requirement  in  this  regard  is 
the  general  requirement  that  all  public  oflBcers  are  j 
bound  to  perform  their  duties  with  promptness 
and  diligence;  but  as  the  majority  of  the  court 
limited  the  time  in  which  the  governor  might  sign 
a  bUl  to  six  days,  whether  the  general  assembly  ad- 
journ or  not.  Judgment  was  rendered  to  that  effect. 
In  Iowa,  the  supreme  court  in  the  case  of  Dar- 
ling V.  Boeech,  67  Iowa,  709,  in  considering  whether 
a  bill  passed  during  the  last  three  days  of  the  legis- 
lative session  and  deposited  in  the  ofiBce  of  the  sec- 
retary of  state,  within  thirty  days  after  the  ad- 
journment, by  the  governor  without  signature  or 
objections,  had  become  a  law,  the  court  quoted 
from  f  16,  art.  8,  of  the  state  Constitution  thus:  "If  j 
4iny  bill  shall  not  be  returned  within  three  days  after 
it  shall  have  been  presented  to  him  (Sunday  ex- 
•cepted)  the  same  shall  be  law  in  like  manner  as  if 
he  had  signed  it,  unless  the  general  assembly,  by 
adjournment,  prevent  such  return.  Any  bill  sub- 
mitted to  the  governor  for  his  approval  during  the 
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last  three  days  of  a  session  of  the  general  assembly 
shall  be  deposited  by  him  in  the  office  of  the  secre- 
tary of  state  within  thirty  days  after  the  adjourn- 
ment, with  his  approval,  if  approved  by  him,  and 
with  his  objections  if  he  disapprove  thereof."  The 
court  then  continued:  ''There  can  be  no  doubt,  we 
think,  as  to  the  eflTect  of  these  provisions.  Under 
them  the  governor  has  three  days  after  the  bill  is 
presented  to  him  within  which  to  approve  it  or  re. 
turn  it  with  his  objections.  If  he  approves  it  within 
that  time  it  becomes  a  law;  if  he  neither  signs  it 
nor  returns  it  with  his  objections  within  that  time. 
It  becomes  a  law  in  like  manner  as  if  he  bad  signed  it 
'unless  the  general  assembly,  by  adjournment,  pre* 
vent  such  return.'  This  latter  provision  is  clearly 
a  negative  provision.  It  creates  an  exception  to 
the  rule  established  by  the  preceding  provision.  It 
provides,  in  effect,  that  bills  which  have  been  pre- 
sented to  the  governor  within  the  last  three  days  of 
a  session  of  the  general  assembly,  and  which  he 
neither  signs  nor  returns  with  objections  before 
the  adjournment,  become  laws  only  in  case  he  sub- 
sequently approves  them." 

In  South  Carolina  the  Constitution  of  the  states 
I  as,  art  3,  provides  that  "if  a  bill  or  Joint  resolution 
shall  not  be  returned  by  the  governor  within  three 
days  after  it  shall  have  been  presented  to  him,  Sun- 
day excepted,  it  shall  have  the  same  force  and  effect 
as  if  he  had  signed  it,  unless  the  general  assembly, 
by  their  adjournment,  prevent  its  return,  in  which 
case  it  shall  not  have  such  force  and  effect  unless 
returned  within  two  days  after  their  next  meet- 
ing." The  supreme  court  construed  the  term  "next 
meeting"  to  mean  the  next  regular  annual  session, 
and  held  that  a  bill  which  had  been  sent  to  the  gov- 
ernor on  a  last  day  of  a  session  of  the  general 
assembly  and  returned  by  him  approved  on  the 
first  day  of  the  next  regular  annual  session  became 
a  law  although  an  extra  session  had  been  held  in 
the  meantime.  Arnold  v.  MoKellar  (1877)  9  S.  C.  N. 
8.835. 

By  far  the  most  extensive  discussion  of  the  ques- 
tion of  the  right  of  an  executive  to  sign  a  bill  after 
adjournment  of  the  legislature  Is  that  in  United 
States  V.  Weil,  29  Ct.  CI.  528.  The  act  of  Congress  in 
question  in  this  case  was  signed  by  the  president 
after  the  usual  adjournment  of  Congress  for  the 
winter  holidays,  but  within  ten  days  from  the  time 
it  was  presented  to  him,  and  the  court  holds  unani- 
mously that  the  act  is  valid,  although  Chief  Justice 
Richardson  concurs  on  the  ground  that  it  was  not 
signed  after  the  final  adjournment  of  the  Congress, 
but  during  the  winter  recess.  The  opinion  of  the 
court,  however,  written  by  Judge  Nott,  proceeds 
on  the  broader  ground  that  the  President  has 
power  to  sign  a  bill  after  the  adjournment  of  Con- 
gress. The  f aot  that  President  lineoln  signed|  the 
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virtue  of  bis  signature  appended  at  any  time 
after  adjournment.  Otbers  may  haVe  tbougbt 
tbe  time  to  be  limited  to  ten  days  by  tbe  Ian- 
uage  of  tbe  Constitution  relating  to  return  of 
ills  witb  re»isou8.  Others  still  may  have  taken 
tbe  ground  that  bills  must  be  signed  before 
adjournment  to  give  tbem  effect.  Apparently, 
the  only  li&rht  attainable  was  the  common 
practice.  The  presidents  made  a  practice  of 
signing  during  the  session,  we  are  told.  On 
the  other  hand,  the  decision  in  Oeorgia  and 
that  in  New  York  show  that  it  was  customary 
for  the  governors,  in  those  states  at  least,  to 
sign  after  adjournment.  As  our  Constitution 
folk* wed  that  of  New  York  literally  so  far  as 
this  provision  was  concerned,  we  may  reason- 
ably suppose  that  the  practice  under  it  recog- 
nized and  followed  that  common  in  New  York. 
When  the  subject  arose  in  convention,  all-may 
have  admitted  the  necessity  of  time  for  sign- 


ing bills  after  adjournment.  Some  may  have 
thought  tbe  power  existed,  though,  in  view  of 
the  fact  that  it  was  questioned,  have  been  will- 
ing to  let  the  Constitution  show  it.  and  to  per- 
mit a  limiution  upon  what  they  believed  the 
existing  rule,  as  to  the  bills  passed  during  the 
last  five  days,  to  set  the  question  at  rest.  On 
the  other  hand,  some  may  have  been  unwilling 
to  concede  anything  unless  all  bills  were  to  be 
siened  within  five  days  after  adjournment. 
We  think,  therefore,  that  it  is  not  clear  that 
the  convention  had  settled  convictions  upon 
the  question  of  the  governor's  power,  or  that 
the  added  sentence  was  necessarily  considered 
an  enlargement  Doubtless,  it  was  by  sonie» 
while  others,  believing  that  it  was  unnecessary 
as  an  extension,  may  have  favored  the  pro- 
vision as  a  limitation,  or  a  compromise  which 
should  set  the  whole  matter  at  rest. 
We  discover  no  reason  based  upon  public 


abandoned  and  captured  property  act  of  Marob  18, 
1868,  after  tbe  adjournment  of  Congress,  and  that 
this  act  wasrecofrniaed  as  valid  by  every  department 
of  the  DTOvernment  for  more  than  twenty  years,  and 
was  the  baaia  of  nearly  1,600  suits  In  the  court  of 
claims,  on  which  millions  of  dollars  were  recovered 
from  the  treasury,  notwithstanding  defenses  of  ex- 
traordinary ingenuity,  without  any  question  of  its 
constitutionality  being  raised,  is  regarded  by  the 
court  of  claims  as  establishing  the  right  of  the  Ex- 
ecutive to  sign  a  bill  after  Congress  adjourns. 
Judge  Nott  recites  the  fact  that  the  House  of  Rep- 
resentatives ordered  the  committee  on  the  Judi- 
ciary to  inquire  and  report  by  what  warrant  or  au- 
thority that  act  was  api^roved,  and  that  it  unani- 
mously reported  that  the  act  was  not  valid,  but  adds 
,  that  this  report  was  ordered  to  be  printed  and 
referred  to  the  committee  on  ways  and  means  and 
does  not  appear  to  have  been  again  acted  upon. 
This  inaction  of  Ck>ngress  with  respect  to  a  report 
of  this  significance  he  thinks  would  indicate  nega- 
tively that  a  majority  of  the  memt>erB  did  not  agree 
with  the  committee  on  the  judiciary,  but  he  adds 
that  there  is  positive  evidence  of  the  legislative 
judgment  consisting  of  the  fact  that  this  same  Con- 
gress which  bad  received  the  report  within  a  year 
after  tbe  act  was  passed  enacted  a  statute  in 
addition  to  the  abandoned  or  captured  property  act 
recognising  its  validity  without  re-enacting  it  or 
waking  any  express  provision  to  validate  it.  The 
validity  of  the  act,  he  declares,  has  been  recognized 
by  Congress  **at  various  times,  by  public  and  pri. 
vate  acts  extending  from  the  act  in  addition  2d 
July,  1864,  to  the  act  4th  June,  1888  (26  Stat,  at  L. 
1076),  conferring  upon  the  court  tbe  same  Jurisdic- 
tion which  was  *given  to  said  court  by  the  acts  of 
March  »,  1868,  and  Ju)y  2, 1864.'"  He  declares  that 
the  judicial  recognition  of  the  validity  of  this  act 
has  been  extraordinary.  Judge  Nott  thinks  that 
every  justice  on  the  bench  of  the  United  States 
Supreme  Court  must  have  known  of  the  fact 
that  the  bill  was  approved  after  Congress  had  ad- 
journed, even  if  he  did  not  notice  the  date  at  the 
foot  of  the  statute,  and  the  act  is  repeatedly  cited 
by  its  date  as  that  of  *'March  12. 1863."  In  one  case 
Mr.  Justice  Nelson  speaks  of  its  passage  on  the  3d 
of  March,  and  says,  *^hough  it  was  not  approved 
by  the  President  till  nine  days  afterwards.'*  In 
short,  Mr.  Justice  Nott  declares  that  **  the  act  was 
subjected  to  the  severest  scrutiny  in  cases  involv- 
ing questions  of  constitutionality,  questions  of 
jurisdiction,  and  questions  of  the  repeal,  by  impli- 
cation, of  other  statutes,  by  Chief  Justice  Chase, 
Mr.  Justice  Nelson,  Mr.  Justice  Davis,  and  Mr. 
Justice  Miller.** 

The  decision  of  United  States  v.  Klein,  80  U.  8. 18 
Wall.  128, 20  L.  ed.619,  held  that  another  act  of  Con- 
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was  unconstitutiooal,  says  Judge  Nott,  "be- 
cause it  took  away  constitutional  rights  vested  in 
the  claimant  by  the  act  of  12tb  March,  1868,"  and 
Justice  Miller  dissented  on  one  important  polntt 
but  did  not  deny  the  validity  of  the  abandoned  and 
captured  property  act. 

▲s  footnotes  to  this  elaborate  opinion  of  Judge 
Nott  are  appended  personal  letters  to  him  from  Ex- 
Justloe  Strong,  of  the  United  States  Supreme  Courts 
and  Judge  Coojey.  Justice  Strong  was  on  the 
bench  when  the  Klein  Case  was  decided.  He  says  in 
bis  letter  that  the  opinion  of  Judge  Nott  is  **re. 
markably  thorough  and  convincing"  and  that  he 
heartily  concurs  with  it.  Judge  Cooiey  in  his  letter 
says  that  he  thinks  tbe  opinion  '^entirely  sound  and 
right."  In  his  work  on  constitutional  limitations* 
pages  184  and  185,  he  calls  attention  to  the  de- 
cisions but  does  not  express  any  opinion  on  the 
question. 

The  provision  of  the  United  States  Constitution 
here  considered  is  in  art.  1. 1 7,  and  reads  as  follows: 
**Bvery  bill  which  shall  have  passed  the  House  of 
Kepresentatives  and  the  Senate  shall,  before  it  be- 
come a  law,  be  presented  to  the  President  of  the 
United  States;  if  he  approve  he  shall  sign  it,  but  If 
not  he  shall  return  it.  ...  If  any  bill  shall  not 
be  returned  by  the  President  within  ten  6ajn  (Sun- 
days excepted)  after  it  shall  have  been  presented  t» 
him,  the  same  shall  be  a  law  in  like  manner  as  if  be 
had  signed  it,  unless  the  Congress,  by  their  adjourn- 
ment, prevent  its  return,  in  which  case  it  shall  not 
be  a  law." 

This  is  in  tbe  main  tbe  provision  found  in  most 
of  the  state  Constitutions. 

m.  Whether  the  ttgning  ia  an  executive  or  tegida" 
tive  act. 
The  cases  which  deny  the  power  of  tbe  governor 
to  sign  a  bill  after  the  adjournment  of  the  legisla- 
ture proceed  on  the  theory  that  the  act  is  legislative 
in  its  character  and  cannot  be  performed  after  the 
legislature  has  adjourned.  As  the  court  says  ia 
Fowler  v.  Peirce,  2  Cal.  165,  **the  executive  is,  by 
the  Constitution,  a  component  part  of  the  lawmak- 
ing power.  .  .  .  This  power  is  a  unit,  though 
distributed,  and  the  parts  can  only  act  in  unison. 
Whenever  a  part  ceases  to  act  the  whole  becomes 
inoperative.  The  executive  act  owes  its  vitality  to> 
the  existence  of  the  legislative  body.  Upon  the 
adjournment  of  that  body  tbe  power  ceases  and  all* 
acts  of  a  legislative  nature  are  void.**  But  it  is  not 
very  apparent  why  the  parts  of  the  legislative 
power  can  only  act  in  unison.  In  fact  this  state- 
ment seems  to  be,  not  only  unprovable,  but  errone- 
ous. Tbe  argument  is  utterly  destroyed  where  the 
Constitution,  as  it  does  in  some  states,  expressly 
authorizes  the  governor  to  sign  bills  after  the  legia. 
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policy  for  aayiog  that  the  govenior  should  not 
De  permitted  to  sign  bills  after  the  houses  ad- 
journ. The  stroDi;est  argument  against  it  is 
found  in  the  California  case,  and  this  rests 
upon  the  proposition  that  the  governor,  when 
approvinc  an  act,  exercises  a  legislative  func- 
tion, which,  if  necessary,  may  be  admitted 
without  also  admitting  that  he  must  sign  before 
the  two  houses  ad]oum.  The  practice  of  the 
presidents  has  some  force,  but  it  is,  at  best, 
only  negative  proof  of  a  construction,  and  may 
have  been  continued  if  it  did  not  originate 
from  abundant  caution  to  avoid  possible  con- 
sequences. The  fact  that  President  Lincoln 
departed  from  it  even  in  one  instance  is  of 
great  weight,  as  it  shows  that  construction  to 
have  been  disregarded  by  a  president  whose 
conception  of  the  powers  of  the  different 
branches  of  government  was  as  broad,  and  his 


observation  of  them  as  conscientious,  as  that 
of  any  of  his  predecessors;  and  the  action  of 
Congress  in  re-enacting  the  law  by  way  of 
amendment  may  have  been  a  precautionary 
measure,  or  merely  to  prevent  an  expensive 
litigation  by  eliminating  the  question.  More- 
over, the  Supreme  Court  of  the  United  S'ates, 
in  Seven  Hickory  v.  EUary,  108  U.  8.  423,  26  L. 
ed.  435,  recogofzes  the  rule  as  laid  down  in 
People  V.  Botoen;  and,  while  the  Constitution 
there  under  discussion  differed  somewhat  from 
the  Constitution  of  New  York  and  that  of  the 
United  States,  the  case  was  apparently  consid- 
eied  to  be  within  the  principle  of  the  New 
York.  Maryland,  and  Georgia  cases,  which, 
therefore,  may  be  said  to  have  been  approved. 
Its  logical  effect  is  to  break  the  force  of  the 
presiofenlial  precedent  upon  which  so  much  re- 
liance is  placed.  The  last  provision  of  the  sec- 


mature  adjourns.  Unless  the  Constitution  requires 
both  houses  of  the  lesislature  to  sit  at  the  same 
time  there  doesn*t  seem  to  be  anything  in  the  na- 
ture of  things  why  one  body  might  not  aot  when 
the  other  was  not  in  session,  although  there  might 
possibly  be  reasons  in  public  policy  why  it  ought 
not  to  do  so. 

The  supreme  court  of  Nevada  in  School  Dist.  No. 
1  Trustees  v.  Ormsby  County  Comrs.  1  Nev.  386, 
and  Thomburg  v.  Hermann,  1  Nev.  478,  regards  the 
governor's  act  in  signing  a  bill  as  legislative,  and 
holds  that  it  cannot  be  done  after  the  legislature 
adjourns. 

The  Eupreme  court  of  Florida  in  the  case  of  State, 
Boyd,  V.  Deal,  24  Pla.  288,  and  Opinion  of  the 
Justices.  23  Fla.  296,  regards  the  approval  of  a  bill  by 
the  governor  as  a  legislative  and  not  an  executive 
function,  but  these  were  not  cases  of  the  approval 
by  him  after  the  legislature  adjourned. 

The  supreme  court  of  Mississippi  in  Hardee  v. 
Gibbs.  50  Miss.  802,  also  held  that  the  act  was  legis- 
lative, and  that  it  could  not  be  performed  after  the 
adjournment  of  the  legislature,  but  this  decision 
was  overruled  by  State  v.  Coahoma  County  Supers. 
M  Miss.  358,  and  In  doing  so  it  conceded,  for  the 
purpose  of  the  decision,  that  the  act  was  legisla- 
tive, and  said,  granting  that  to  be  the  case,  there 
was  nothing  in  the  Constitution  to  require  that  the 
approval  must  be  given  when  the  legislature  was 
In  session. 

The  New  York  supreme  court  in  the  case  of  Peo- 
ple v.  Bo  wen,  80  Barb.  24,  considered  that  the  power 
of  the  governor  to  approve  a  bill  was  executive  and 
not  legislative  in  its  nature,  and  placed  the  decision 
in  favor  of  its  exercise  after  the  adjournment  of 
the  legislature  on  that  ground.  But  the  court  of 
appeals  affirming  this  decision  did  not  put  it  on  the 
ground  that  the  act  was  executive  in  its  nature. 
The  court  said  it  was  a  dispute  about  terms  rather 
than  the  substance  of  things,  and  that  whatever 
the  authority  touching  the  enactment  of  laws  with 
which  the  governor  is  clothed  shall  be  called,  it  is 
o^the  same  general  nature  with  that  which  is  ex- 
ercised by  the  members  of  the  two  houses. 

The  supreme  court  of  Louisiana  in  State,  Belden, 
V.  Fagan,  22  La.  Ann.  545,  when  holding  that  the 
governor  might  sign  a  bill  after  adjournment  of 
the  legislature,  met  the  contention  that  the  act  was 
legislative  and  must  be  done  when  the  legislature 
was  in  session,  by  saying  that  the  Constitution  ex- 
pressly provided  for  the  return  of  a  bill  with  ob- 
jections at  the  next  general  assembly,  and  added: 
**It  is  as  much  a  legislative  action  to  disapprove  a 
bill  and  assign  reasons  therefor  as  to  sign  it  [the 
act]." 

The  supreme  court  of  South  Carolina  in  Arnold 
V.  McKeliar,  9  S.  C.  N.  S.  335,  when  discussing  what 
it  calls  the  qualitled  negative  power  of  the  gov- 
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emor,  says:  **In  the  exercise  of  thts  function  the 
governor  acts  purely  in  a  legislative  capacity." 
But  this  was  said  while  holding  that  the  governor's 
approval  might  be  given  after  the  legislature  ad- 
journed. 

The  court  of  claims  in  United  States  v.  Weil,  29 
Ct.  CI.  628,  concludes  that  the  approval  or  disap- 
proval of  a  bill  by  the  President  is  not  an  exercise 
of  the  legislative  power,  and  this  is  one  of  the 
grounds  on  which  it  is  held  that  it  can  be  exer^ 
cised  after  Congress  adjourns. 

Most  of  the  cases  which  hold  that  the  power  can 
be  exercised  after  adjournment  of  the  legislature 
do  not  discuss  the  question  whether  the  approval 
is  a  legislative  or  executive  act,  and  it  will  be  seen 
from  the  cases  al)ove  cited  that  while  those  that 
deny  the  power  to  approve  a  bill  after  adjournment 
say  that  it  is  a  legislative  act,  several  of  the  others 
which  sustain  the  power  also  regard  It  as  a  legisla- 
tive act,  and  that  the  opinion  of  a  court  on  this 
point  by  no  means  determines  its  opinion  as  to  the 
right  to  exercise  the  power  after  the  legislature  ad- 
journs. The  question  Is,  in  fact,  as  the  New  York 
court  said,  one  of  terms  rather  than  of  the  sub- 
stance of  things.  Mere  metaphysical  reasoning 
as  to  legislative  power  being  a  unit,  all  parts  of 
which  must  act  In  unison,  does  not  seem  to  have 
found  much  favor  in  modem  cases.  The  question 
is  rather  to  be  determined  by  the  fair  and  reason- 
able construction  of  the  constitutional  provisions. 

lY.  Conclttaion, 

The  decision  in  Dbtboit  v.  Chapxit  will  be  seen 
from  a  review  of  the  previous  cases  to  be  supported 
by  a  decided  majority  of  the  decisions.  The  consti- 
tutional provisions  in  the  diflTerent  states  present 
quite  a  variety.  As  it  appears  in  the  case  of  Bums 
V.  Sewell,  48  Minn.  425,  nipra,  II.,  and  in  Detroit 
V.  Chapin,  some  states  expressly  provide  for  the 
signing  of  some  bills  by  the  governor  after  the  legis- 
lature has  adjourned.  In  New  York  since  1874  the 
constitutional  provision  has  allowed  thirty  days 
for  that  purpose.  But  in  most  of  the  states  the 
matter  is  left  to  Implication. 

California  is  the  only  state  in  which  there  is  a 
decision  in  force  against  the  power  of  the  governor 
to  approve  a  bill  after  the  legislature  adjourns,  ex- 
cept Nevada,  in  which  the  question  was  decided 
by  the  territorial  court  liefore  the  adoption  of  the 
state  Constitution.  The  Mississippi  decision  to  this 
effect  has  been  overruled,  as  appears  al)ove. 

On  the  other  hand,  in  New  York,  Louisiana,  Mis- 
sissippi, Minnesota,  Arkansas,  Maryland,  Michigan, 
and  South  Carolina,  as  well  as  in  the  Federal  court 
sitting  in  Illinois  and  in  the  court  of  claims,  the 
power  of  the  executive  to  approve  bills  after  the 
adjournment  of  the  legislative  bodies  is  sustained* 
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tioD,  if  necessary  to  confer  a  power  to  sign  after 
adjournment,  appliee  only  to  the  bills  passed 
witbin  tbe  last  five  days;  but  if  not  necessary 
to  confer  a  power,  because  already  existing,  it 
must  then  be  a  limitation ;  and  tbe  question 
here  is  wbether  tbere  is  a  necessary  implica- 
tion that  the  previously  existing  power  was 
intended  to  be  removed.  To  an  extent,  we 
think,  there  is.  Clearly,  it  precludes  signing 
bills  passed  during  the  last  five  days  of  the 
session,  after  the  expiration  of  the  period  of 
five  days  after  the  adjournment.  It  is  silent 
about  the  power  as  to  other  bills,  because,  un- 
der existing  provisions,  the  signature  was  re- 
stricted to  the  same  period.  No  consideration 
of  public  policy  is  urged  why  the  governor 
should  not  sign  bills  after  adjournment.  The 
effect  of  relator's  construction  would  be  to 
give  a  bill  passed  the  fifth  day  before  adjourn- 
ment  the  full  period  of  ten  days  within  which 
it  might  be  signed,  while  bills  passed  one  da^ 
earlier  would  have  but  five.  No  reason  is 
suggested  for  such  a  discrimination,  and  to 
our  minds  it  is  more  reasonable  that  the  con- 
vention should  have  supposed  that  all  bills 
were  to  be  signed  within  ten  days  after  passage, 
except  those  passed  during  the  last  five  days, 
which  were  to  be  disposed  of  within  five  days 
after  adjournment.  "The  cardinal  rule  of 
construction  concerning  language  is  to  apply 
to  it  that  meaning  which  it  would  naturally 
convey  to  the  popular  mind  in  all  cases  where 
the  propriety  of  such  construction  is  not  nega- 
tivea  by  some  settled  rule  of  law."  People  v. 
Dean,  14  Mich.  406.  "Constitutions  are  to  be 
construed  as  the  people  construed  them  in 
their  adoption,  if  possible;  an.d  the  public  his- 
tory of  the  time  should  be  consulted,  and 
should  have  weieht  in  arriving  at  that  con- 
struction . "  People,  Bay  City,  v.  State  Treasurer, 
28  Mich.  499.  "Constitutions  as  well  as  stat- 
utes are  to  be  construed  in  the  light  of  previous 
history  and  surrounding  circumstances;  and 
their  language  is  not  to  be  measured  by  math- 
ematical rules  merely,  but  is  subject,  in  the 
nature  of  things,  to  numerous  implied  excep- 
tions or  qualifications."  People,  Kennedy,  v. 
Qies,  25  Mich.  88.  "Constitutional  provisions 
mtist  be  construed  with  reference  to  each  other 
when  relating  to  the  same  subject-matter." 
Booty,  Mayor,  etc.,  8  Mich.  483;  DtUlam  v. 
Will8on,6^  Mich.  892.  61  Am.  Rep.  128.  *  'The 
framers  of  a  constitution  are  presumed  to  have 
a  knowledge  of  existing  laws,  .  .  .  and  to  act 
in  reference  to  that  knowledge."  People, 
Hvghe»,v.  May,  3  Mich.  609.  We  are  cited  to  in- 
stances where  this  construction  has  been  given 
to  this  section  by  the  governors,  and  there  are 
numerous  acts  whose  validity  depends  on  the 
question  involved  here.  If  the  question  were 
more  doubtful  than  it  is,  we  might  properly 
consider  the  force  of  a  practical  construction 
of  co-ordinate  branches  of  government,  ac- 
quiesced in  by  the  general  public  for  a  long 
period.  In  commenting  upon  this  subject, 
Mr.  Justice  Cooley  says:  "Great deference  has 
been  paid  in  all  cases  to  the  action  of  the  ex- 
ecutive department,  where  its  officers  have  been 
called  upon,  under  the  responsibilities  of  their 
ofl^lcial  oaths,  to  inaugurate  a  new  system,  and 
where  it  is  to  be  presumed  thev  have  carefully 
and  conscientiously  weighed  all  considerations, 
and  endeavored  to  keep  within  the  letter  and 
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the  spirit  of  the  Constitution.  If  the  ouestiou 
involved  is  really  one  of  doubt,  tbe  force  of 
their  judgment,  especially  in  view  of  the  in- 
jurious consequences  that  may  result  from  dis- 
regarding it,  is  fairly  entitled  to  turn  the  acalc 
in  the  judicial  mind."  Cooley.  Const.  Lim. 
pp.  88,  84.  He  supports  it  by  numerous  cases. 
See  Atty.  Oen„  8coU^  v.  Qtatet.  103  Mich.  406: 
People,  Hart,  v.  McElroy,  72  ..lich.  453,  2  L. 
R.  A.  609;  People  v.  Mdynard,  15  Mich.  470; 
Howy  V.  Stats,  BOey,  119  Ind.  886;  Bigge  v. 
McBride,  17  Or.  640,  6  L.  R.  A.  115;  CaH/ro  v. 
De  Uriarte,  16  Fed.  Rep.  93;  Cooley,  Const. 
Lim.  9th  ed.  pp.  84-86,  and  notes;  Stuart  v. 
Laird,  6  U.  B.  1  Cranch,  299.  2  L.  ed.  115. 
Our  attention  Is  called  to  instances  where  thv 

Governors  of  this  state  have  signed  bills  un- 
er  similar  circumstances,  one  as  early  a» 
1873,  and  many  since. 

Another  question  needs  notice,  and  this  calls 
for  a  brief  statement  of  facts:  The  act  in 
question  was  "An  Act  to  Authorize  the  City 
of  Detroit  to  Take  Private  Property  for  tho 
Use  and  Benefit  of  the  Public."  approved  June 
4,  1895.  On  August  28, 1895,  the  proceedings 
in  this  case  were  commenced  under  a  former 
statute.  It  is  now  contended  that  this  act  ter- 
minated the  pending  proceedings,  and  the 
court  so  held.  This,  we  think,  was  right. 
There  was  no  saving  clause,  and  its  effect  was 
to  repeal  the  existing  law.  See  Key  v.  Oood- 
win,  4  Moore  &  P.  841 ;  Corner  v.  ImmeU,  1 
Watts.  258;  Butler  v.  Palmer,  1  Hill,  824; 
Hampton  v.  Com.  19  Pa.  829;  Sedgw.  Stat.  <fe 
Const.  Law,  112.  The  act  is  materially  differ- 
ent from  the  one  repealed  by  it,  and  therefore 
does  not  fall  within  the  decision  in  Moore  v. 
Kenoekee  Twp.  75  Mich.  832,  4  L.  R.  A.  555, 
which  was  exceptional,  and  in  which  the  rule 
above  stated  is  recognized.  75  Mich.  340. 4  L. 
R.  A.  559.*  These  proceedings  were  not  pend- 
ing when  the  law  was  passed,  being  com- 
menced but  three  days  before  it  took  effect. 

We  conclude,  therefore,  that  the  action  of 
the  governor  was  within  his  constitutional 
power,  and  that  the  proceedings  cannot  be 
prosecuted  under  the  previous  statute. 

The  xiortt  is  denied, 

DleGrath*  Ch.  J.,  and  Lonff  and  Mont- 
gonkery,  JJ.,  concurred  with  Hooker*  J. 

Grant,  J.,  dissenting  (Filed  March  24, 
1896): 

When  the  decision  in  this  case  was  handed 
down,  I  was  unable  to  concur  in  either  the 
reasons  or  conclusions  reached  by  my  brethren. 
I  had  not  then  had  the4ime  to  make  the  investi- 
gation which  I  desired.  A  more  thorough  and 
careful  examination  than  I  had  then  been  able 
to  make  has  confirmed  me  in  my  conclusions. 

There  was  some  purpose  for  adding  to  this 
section  as  it  stood  in  the  Constitution  of  1885 
the  following  clause:  "  The  governor  may  ap- 
prove, sign,  and  file  in  the  office  of  the  secre- 
tary of  state,  within  five  days  after  the  adioum- 
ment  of  the  legislature,  any  act  passed  during 
the  last  five  days  of  the  session;  and  the  same 
shall  become  a  law."  Only  three  possible  pur- 
poses can  be  suggested:  (1)  The  limitation  of 
a  power  already  existing;  (2)  the  removal  of 
any  doubt  as  to  the  existence  of  a  power;  (8) 
the  creation  of  a  power  where  none  before  ex- 
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iBted,  or  was  believed  to  exist  In  discassing 
the  question  the  following  propositions  may 
be  laid  down  as  nearly  axiomatic:  (1)  If  the 
Constitution  of  1885  conferred  the  power  upon 
the  governor  to  sign  bills  after  the  legislature 
had  adjourned,  and  it  had  been  so  construed 
bv  the  executive,  the  legislature,  and  the  peo- 
ple, the  amendment  to  this  article  in  the  Con- 
stitution of  1850  was  without  reason,  because 
it  conferred  no  right  that  did  not  exist  before. 
(2)  If  there  was  doubt  about  this  power  under 
that  Constitution,  and  in  the  convention  some 
members  denied  the  power,  and  others  affirmed 
it,  it  follows  that  the  sole  purpose  of  the 
amendment  was  to  put  the  entire  question  at 
rest,  and  determine  just  what  bills  should  be 
signed  after  adjournment,  and  fix  Uie  time. 
(8)  If  the  power  did  not  exist  undisr  the  old 
Constitution,  and  it  had  been  so  interpreted 
and  acted  upon  by  the  executive,  the  legisla- 
ture, and  the  people  for  fifteen  years,  then  the 
sole  purpose  of  the  amendment  was  to  extend 
the  power  l)eyond  the  day  of  adjournment,  and 
to  limit  it  as  therein  provided. 

We  obtain  no  light  from  the  report  of  the 
convention  debates  of  1850,  for  there  is  no 
record  there  of  any  debate  upon  this  provision. 
It  was  reported  from  the  committee  early  in 
the  session,  was  finally  referred  to  the  commit- 
tee on  phraseology,  and  changed  in  one  or  two 
immaterial  matters.  Whichever  one  of  the 
above  propositions  is  accepted  as  the  true  one, 
the  same  result,  In  my  judgment,  conclusively 
follows,  vis.,  that  no  power  exists  to  sign  bills 
after  the  legislature  adjourns,  except  as  pro- 
vided in  this  clause.  No  canon  of  interpreta- 
tion permits  any  other  conclusion.  The  rule, 
Inelusio  uniui  est  exelvno  alterius,  applies  to 
this  case,  if  to  any.  I  shall,  however,  I  think, 
be  able  to  demonstrate  that  the  first  two  propo- 
sitions are  not  applicable,  and  that  it  must  be 
determined  upon  the  last  one. 

Prior  to  1850.  the  date  of  the  adoption  of  the 
present  Constitution,  no  decision  upon  this 
point  had  been  rendered  by  any  court  in  the 
United  States.  The  earliest  case  is  that  of 
Fowler  v.  Peirce,  2  Cal.  165,  decided  in  1852. 
in  which  it  was  held  that  the  Constitution  of 
that  state,  which  was  in  the  exact  language  of 
the  Constitution  of  the  United  States  and  that 
of  1885  in  this  state,  did  not  empower  the  ex- 
ecutive to  siffn  bills  after  the  legislature  had 
adjourned.  It  is  there  said:  *'A  practical  ex- 
position entirely  different  from  such  a  con- 
struction has  been  always  given  by  Congress 
and  the  legislature  of  every  state  having  sim- 
ilar const iiut tonal  provisions."  I  have  not 
time  or  material  at  mv  command  to  demon- 
strate the  truth  of  this  statement,  even  if  it 
were  of  importance.  The  statement,  however, 
does  apply  to  this  state,  as  an  examination  of 
the  journals  of  the  legislature  discloses. 

Below  is  a  statement  of  the  number  of  bills 
and  joint  resolutions  signed  by  the  governors 
of  this  state  during  the  last  day  of  each  session 
from  1885  to  1850:  1885-36, 54;  1887,  32;  1838. 
87;  1839.  42;  1840.  84;  1841,  85;  1842,  32;  1848, 
27;  1844.  18;  1845,  89;  1846.  16;  1847,  50; 
1848. 182;  1849,  55;  1850. 108,— total,  697.  Of 
these.  601  were  public  acts,  and  96  joint  reso- 
lutions. Many  of  them,  at  every  session,  were 
paf^sed  on  the  last  day.  All  the  governors 
during  the  life  of  that  Constitution  were  law- 
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vers.  Some  were  lawyers  of  eminence,  and 
had  been  justices  of  this  court  If  it  had  heem 
supposed  that  any  such  power  existed,  it  i» 
certainly  stranse  that  the  governors  did  not 
act  upon  it,  and  that  no  debate  upon  the  ques- 
tion IS  found  in  the  record  of  the  debates  of 
the  convention  of  1850.  During  tbat  time- 
there  is  a  solitary  instance  of  an  act  being 
signed  after  the  legislature  had  adjourned. 
This  was  an  unimportant  local  act,  being  act 
No.  89  of  the  Laws  of  1842,  entitled  *'An  Act 
to  Amend  an  Act  to  Incorporate  the  Village  of 
Pontiac."  The  legislature  adjourned  upon  tho 
17th  of  February,  and  the  bill  was  signed  th& 
27th.  I  find  no  explanation  anywhere  for  the 
delay  in  signing  this  bill,  or  to  show  when  it 
was  presented  to  the  governor.  There  is  no 
record  of  the  bill  except  its  passage,  and  the 
fact  that  it  is  found  in  the  ofllce  of  the  secretary 
of  state,  signed  by  the  governor,  under  the  ap- 
parent date  of  Februarv  27.  That  there  was 
some  mistake  about  it,  it  is  reasonable  to  sup- 
pose. In  no  other  way  can  we  account  for  the 
fact  that  all  the  other  bills  were  signed  upon 
the  day  of  adjournment,  and  this  one  omitted. 
Whether  it  was  acted  upon  I  do  not  know. 
It  is,  however,  of  but  little  consequence,  in 
view  of  the  universal  custom,  both  Mfore  and 
after,  to  glstn  bills  before  the  legislature  ad- 
journed. This  provision  of  the  Constitution 
of  the  United  States  is  in  the  exact  language 
of  that  of  1835.  Congress  and  the  Presidents 
have  always,  since  the  foundation  of  the  gov- 
ernment, construed  this  provision  to  prohibit 
the  signing  of  bills  after  Congress  has  ad- 
journ^. It  is  well  known  tbat  Coneress  has 
been  in  the  habit  of  turning  the  clocks  in  the 
capitol  bBck  in  order  to  secure  the  signing  of 
bills  before  the  hour  of  final  adjournment. 
This  is  based  upon  the  well-known  rule  of  evi- 
dence that  the  journals  of  legislatures  and  Con- 
Sress  cannot  be  impeached,  nor  can  parol  evi- 
ence  be  introduced  to  show  a  different  state 
of  affairs  than  that  which  appears  upon  the  face 
of  the  record.  The  President,  on  the  last  day 
of  the  session,  goes,  and  has  always  gone,  to 
the  executive  room  in  the  capitol,  in  order  to 
sign  all  bills  before  the  final  adjournment.  As 
in  our  state,  so  in  the  United  States,  there  is 
just  one  instance  of  a  bill  having  been  signed 
after  Congress  adjourned .  Why  it  was  signed 
by  President  Lincoln  after  aajournment,  or 
why  it  was  not  signed  before,  is  unknown  so 
far  as  my  research  has  extended.  This  bill 
conferred  direct  power  upon  the  executive  of 
the  nation,  but  he  did  not  dare  to,  and  did  not^ 
act  upon  it.  In  a  note  to  the  Lectures  of  Jus- 
tice Miller  upon  the  United  States  Constitu- 
tion, at  page  187,  appears  the  following  In  re> 
gard  to  this  act:  *  Tower  to  prove  an  act  after 
the  adjournment  of  Congress:  On  the  3d  of 
March,  1863,  Congress  passed  'An  Act  to  Pro- 
vide for  the  Collection  of  Abandoned  Prop- 
erty, and  for  the  Prevention  of  Frauds  in 
Insurrectionary  Districts  within  the  United 
States.*  On  the  4th  of  March  tbat  Congress 
was  adjourned  nne  die,  under  the  Constitu- 
tion, and  that  act  had  not  received  the  signa- 
ture of  the  President.  On  the  12th  of  the  same 
March  (within  the  ten  days),  Pr&)ident  Lincoln 
signed  it,  and  it  was  printed  with  the  other 
acts  of  that  Congress.  Under  its  operation,  a 
large  amount  of  property  cameinlo  the  posses* 
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•sion  of  the  execative;  but  it  was  not  thought 
-wise  to  attempt  to  administer  upon  it  in  the 
courts,,  without  a  recognition  by  the  lawmals- 
ing  power,  which  should  practically  amount  to 
its  re-enactment.  Accordingly,  Congress  on 
the  20th  of  July,  1864,  passed  'An  Act  in  Ad- 
dition to  the  Several  Acts  Concerning  Com- 
mercial Intercourse  between  Loval  and  Insur- 
rectionary Slates,  and  to  Provide  for  the  Col- 
lection of  Captured  and  Abandoned  Property, 
^and  the  Preveniion  of  Frauds  in  States  De- 
<;lared  in  Insurrection.'  This  statute  practi- 
cally re-enacted  the  previous  act,  with  Amend- 
ments, and  thus  disposed  of  the  difficulty."  I 
•cannot  concur  with  my  brethren  in  saying  that 
this  is  a  recognition  on  the  part  of  President 
Lincoln  of  the  power  here  asserted.  On  the 
•contrary,  it  is,  in  my  judgment,  additional 
proof  that  he  did  not  consider  the  law  valid. 
Had  he  so  believed,  he  would  undoubtedly 
iiave  acted  upon  it. 

It  would  not  be  complimentary  to  the  intel- 
ligence of  the  members  of  the  convention  of 
1850,  many  of  whom  were  leading  men  of  the 
«tate,  and  lawyers,  and  some  of  whom  had 
been  members  of  Congress,  to  say  that  they 
were  not  familiar  with  this  practical  construc- 
tion placed  upon  this  provision  of  the  Consti- 
tution by  the  different  legislatures  and  by  the 
governors  of  this  state,  and  also  of  the  con- 
struction which  up  to  that  time  had  been,  with- 
out any  exception,  place<\  by  Congress  and  the 
Presidents,  most  of  whom  had  been  distin- 
guished lawyers,  upon  the  identical  article  in 
the  Constitution  of  the  United  States.  Can 
there  be,  under  this  state  of  facts,  any  other 
logical  conclusion  than  that  the  framers  of  the 
present  Constitution  understood  and  believed 
that  no  such  power  existed  in  the  executive; 
that  they  recognized  the  injustice  and  incon- 
Tenience  of  compelling  the  executive  to  sign  all 
bills  passed  on  the  closing  days  of  the  session, 
«s  had  been  universally  done  before;  and  that 
their  sole  purpose  was  to  create  an  authority 
which  did  not  exist  before?  Is  it  not  also  ab- 
-surd  to  say  that  that  convention  intended  to 
ffive  a  shorter  time  to  examine  bills  passed  dur- 
ing the  last  five  days  of  the  session  than  those 
passed  within  a  few  days  previous? 

If  I  am  correct  in  this  conclusion  as  to  the 
Constitution  of  1885,  then  the  whole  basis  of 
the  relator's  contention  and  the  opinion  of  my 
brethren  falls  to  the  ground.  The  sole  basis 
upon  which  the  relator  seeks  to  establish  the 
power  is  that  it  existed  under  the  old  Consti- 
tution. If  this  were  so,  he  is  then  driven  to 
the — in  my  Judgment — absurd  conclusion  that 
the  framers  of  the  Constitution  intended  to 
•confer  a  less  time  upon  the  }(ovemor  to  con- 
sider bills  passed  during  the  last  five  days  than 
he  did  upon  those  passed  a  few  days  previous. 
Under  this  contention,  it  results  that  the  ^ov- 
•ernor  may  have  ten  days  in  which  to  consider 
bills  passed  upon  the  sixth  day  before  the  close 
of  the  session,  while  he  would  have  but  five 
in  which  to  consider  those  passed  upon  the 
last  day.  I  cannot  yield  my  assent  to  such  a 
conclusion.  I  see  no  reason  or  common  sense 
in  it.  The  learned  counsel  for  the  relator  en- 
tirely overlook  the  cardinal  rule  of  construc- 
tion above  referred  to,  tfiz,:  Indtuio  unitu 
-est  excltuio  eUterius.  The  inclusion  of  the  right 
to  sign  bills  for  a  certain  time  after  the  legia- 
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lature  has  adjourned  necessarily  excludes  the 
right  to  siffn  any  other  bills  at  any  other  time. 
Says  Mr.  Justice  Cooley  of  this  canon  of  con- 
struction: "So  the  forms  prescribed  for  legis- 
lative action  are  in  the  nature  of  limitations 
upon  its  authority.  The  constitutional  pro. 
visions  which  establish  them  are  equivalent  to 
a  declaration  that  the  legislative  power  shall 
be  exercised  under  these  forms,  and  shall 
not  be  exercised  under  any  other.  A  statute 
which  does  not  observe  them  will  plainly  be 
ineffectual."    Cooley,  Const.  Lim.  p.  177. 

Four  methods  are  expressly  provided  for  in 
this  Constitution  by  which  bills  passed  by  the 
legislature  shall  become  laws,  tfu.:  (1)  By  the 
express  approval  of  the  governor,  evidenced 
by  his  signing  bills  within  ten  days  after  they 
are  presented  to  him,  the  legislature  being  in 
session;  (2)  by  his  approval  implied  from  hla 
neglect  to  sign  within  ten  days,  the  legislature 
being  in  session;  (8)  by  passing  the  bill  over 
his  veto;  and  (4)  by  his  express  approval,  evi- 
denced by  his  signing  any  bill  passed  dur- 
ing the  last  five  days  of  the  session  within 
five  days  after  adjournment.  Where  an  ex- 
press limited  power  is  conferred  by  a  Consti- 
tution, it  excludes  the  existence  of  any  greater 
or  unlimited  power.  For  twenty -three  years 
after  the  adoption  of  the  present  Constitution, 
no  governor  signed  any  bill  or  joint  resolution 
after  the  legislature  had  adjourned  except 
those  which  were  passed  during  the  last  five 
days.  During  that  period,  all  governors  and 
legislatures  were  careful  to  see  that  all  bills 
and  joint  resolutions  which  were  passed  before 
the  last  five  days  were  disposed  of,  by  ap- 

ftroval  or  otherwise,  before  final  adjournmenL 
f  we  add  to  this  the  fifteen  years  of  the  exist- 
ence of  the  Constitution  of  1885,  we  have 
thirty- eight  years  of  compliance  with  the  plain 
provisions  of  the  Constitution  to  the  effect  that 
the  governor  did  not  possess  the  power  to  si^n 
bills  after  the  legislature  adjourned,  except  in 
accordance  with  the  express  provision  of  the 
Consiilution  of  1850.  If  this  is  not  a  practical 
construction  of  this  provision,  then  I  am  un- 
able to  understand  what  the  term  means.  To 
refrain  for  thirty-eight  years  from  exercising 
a  power  when  the  occasions  for  its  exercise  were 
ever  present  is  certainly  as  effectual  and  prac- 
tical a  construction  as  would  be  the  affirmative 
exercise  of  power  of  doubtful  constitutional 
authority  extending  over  the  same  period.  If 
one  is  to  prevail,  so  must  the  other. 

It  is  insisted,  however,  that  the  governors 
have,  during  and  since  1878,  signed  several  bills 
which  were  passed  before  the  last  five  days  of 
the  session  after  adjournment,  and  that  this 
amounts  to  a  practical  construction.  This 
might  have  some  force  if  such  usage  had  com- 
menced immediately  after  the  adoption  of  the 
Constitution,  and  continued  for  a  long  series 
of  years.  It  is  shorn  of  its  force  by  the  adop- 
tion of  the  contrary  usage  by  the  governors,  the 
legislatures,  and  the  people.  Neither  govern- 
ors, nor  any  other  officials,  nor  the  legislatures 
can  change  the  plain  provisions  of  the  Consti- 
tution, or  change  a  practical  construction  when 
once  it  had  been  adopted  by  constant  usage, 
extending  over  a  long  period.  I  quote  with 
approval  the  words  of  Mr.  Justice  Cassaday  in 
State,  Raytner,  v  Cunningham,  82  Wis.  48: 
"It  is  to  be  remembered  that  even  praiseworthy 
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objects  cannot  be  rlgbtfolly  attained  by  a  vio- 


latlon  of  law.    Every  effort  to  fritter  away  these  points  we  have  no  means  of  knowing. 


the  plain  language  of  the  Constitution,  by  way 
of  construction  or  otherwise,  even  to  secure  a 
desirable 'end,  is  nothing  less  than  an  insidi- 
ous attempt  to  undermine  the  fundamental 
law  of  the  stale,  and  hence  to  that  extent  de- 
structive of  good  government,  besides  being 
vicious  in  its  tendencies."  See  also  Oaklm  v. 
AwpinwaU,  3  N.  Y.  668;  Cooley,  Const.  Lim. 
78. 

Practical  construction  is  not  a  shuttlecock, 
to  be  used  to  mean  one  thing  to-day  and  an- 
other to-morrow,  as  expediency  may  suggest 
Where  doubt  exists,  and  when  practical  con- 
atruction  has  once  been  firmly  established  by 
ussge,  it  is  as  binding,  lasting,  and  sacred  as 
though  it  were  incorporated  in  the  Constitution 
in  express  terms,  it  hardly  needs  the  citation 
of  authorities  to  show  that  this  construction, 
•contemporaneous  with,  and  immediately,  and 
for  a  long  series  of  years,  following,  the  adop- 
tion of  this  Constitution,  must  coDtroI.  I  will, 
however,  refer  to  one  authority,  where  the 
•question  is  fully  discussed  and  &uthorit!'<« 
oited,— 1/cP^^wn  v.  Blacker,  92  Mich.  8.:. 
16  L.  R.  A.  475;  same  case  in  146  U.  8.  8,  m 
L.  ed.  870.  There,  as  here,  it  was  sought  to 
«et  aside  a  construction  which  bad  been  plsced 
upon  a  provision  of  the  Federal  Constitution 
immediately  succeding  its  adoption  by  the  va- 
rious states  of  the  Union.  It  was  contended 
that  all  the  states  had  for  many  years  prior  to 
1892  adopted  a  contrary  interpretation  by  legis- 
lative enactments,  to  the  effect  that  the  state 
ahall  act  as  a  unit  in  the  choice  of  presidential 
olectors.  We  held  that  there  was  no  force  in 
«nch  contention,  and  that  the  construction 
which  the  people  had  first  given  it  must  pre- 
vail. The  decision  was  Affirmed  by  the  Su- 
preme Court  of  the  United  States,  and  for  the 
«ame  reasons  given  in  this  court.  In  1873 
the  governor  signed  one  bill  passed  before  the 
last  five  days.  So,  in  1877,  the  then  governor 
aigned  another.  We  find  no  explanation  why 
those  two  bills  were  thus  overlooked.  Prob- 
ably it  occurred  from  the  hurry  of  the  closiug 
days  of  the  session.  We  are  cited  to  sevenS 
other  similar  acts  in  1889,  and  again  a  few  in 
1898.  So  far  as  most  of  the  acts  of  1889  are 
•concerned,  it  is  far  more  reasonable  to  suppose 
that  the  governor  signed  them  for  two  other 
reasons  rather  than  that  because  he  interpreted 
the  Constitution  to  confer  a  power  outside  its 
plain  provisions.  Most  of  these  bills  were  pre- 
sentea  to  him  during  the  last  five  days  of  the 
aession.  Under  a  provision  of  the  Coustltu- 
tion  of  Minnesota,  identical  as  to  our  own  ex- 
•cept  as  to  the  number  of  days,  and  a  further 
provision  requiring  bills  to  be  enrolled  and 
sigDed  by  the  presiding  officers  of  each  house, 
it  was  held  that  the  enrolment  and  presenta- 
tion to  the  governor  were  let^lslative  acts,  and 
that  a  bill  was  not  passed,  within  the  meanine 
of  the  Constitution,  until  the  enrolment  had 
taken  place.  Bums  v.  8ewell,  48  Minn.  425. 
Most  of  these  bills,  also,  were  actually  passed 
within  the  last  five  davs  of  the  session,  if  Sun- 
day be  excluded.  There  is  certainly  much 
force  in  saying  that  the  last  five  days  of  the 
session  mean  the  days  of  actual  session,  and 
do  not  include  Sunday,  which  Is  not  a  legis- 
lative day.  What  views  the  governors  who 
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signed  these  bills  may  have  entertained  upon 


From  1886  to  1878  the  occasion  for  the  exer- 
cise of  this  power  was  more  imperative  than 
it  has  been  since,  for  during  most  of  the  ear- 
lier sessions  the  le^slature  passed  bills  on  the 
very  last  day;  wh>Ie  since  1878,  and  perhaps 
for  a  short  time  before,  it  has  been  the  uni- 
versal custom  to  do  no  business  during  the 
last  three  or  four  days  of  the  session,  except 
the  signing  of  enrolled  bills  by  the  president 
of  the  senate  and  the  speaker  of  the  house, 
for  the  approval  of  the  governor,  and  the  en- 
try of  the  same  upon  the  Journal. 

None  of  the  authorities  cited  in  the  majority 
opinion  are  under  a  Constitution  at  all  similar 
to  our  own.  The  only  decision  under  a  similar 
Constitution  is  in  direct  conflict  with  that  opin- 
ion, as  I  read  it  The  provision  in  the  Minne- 
sota Constitution  reads  as  follows:  ' 'The  gov- 
ernor may  approve,  sign,  and  file  in  the  office 
of  the  secretary  of  state,  within  three  days  aft- 
er the  adjournment  of  the  legislature  any  act 
passed  during  the  last  three  davs  of  the  session, 
and  the  same  shall  become  a  law."  Bums  v. 
8eweU,  48  Minn.  425.  It  is  true  that  this  case 
holds  that  without  this  clause  the  governor 
had  power  to  approve  bills  after  adjournment, 
but  it  also  holds  that  this  clause  was  "a  limita- 
tion upon  his  power  restricting  its  exercise  to 
the  period  of  three  days  after  the  legislature 
shall  have  adjourned." 

The  respondent  here  contends—and  upon 
that  theory  alone  can  his  contention  be  sus- 
tained—that the  five-day  limit  has  no  effect 
upon  or  application  to  bills  passed  before  the 
last  five  days  of  the  session.  To  what  extent 
will  the  advocates  of  this  rule  of  construction 
carry  it?  Suppose  a  governor  shall,  in  the  fu- 
ture, for  some  reason  sign  a  bill  fifteen  or 
twenty  days  after  the  legislature  adjourns,  and 
other  governors  subsequently  follow  his  ex- 
ample, will  that  be  another  practical  construc- 
tion, and  affirm  the  right  of  the  governors  to 
sign  bills  at  any  time  they  choose?  Such  was 
the  contention  in  People  v.  B^ncen,  21  N.  Y. 
518,  the  principid  case  upon  which  respondent 
relies.  Upon  this  point  the  majority  opinion 
says:  '*lt  is  arguea  that,  upon  the  construc- 
tion which  I  have  suggested,  no  time  what- 
ever is  fixed  within  which  bills  are,  in  such 
cases,  to  be  signed,  and  that,  if  it  can  be  done 
after  the  adjournment,  it  may  be  done  at  any 
indefinite  period  thereafter;  and  that  the  in- 
convenience would  arise,  that  it  might  remain 
a  long  time  uncertain  whether  a  measure 
which  has  received  the  assent  of  both  branches 
of  the  legislature  should  eventually  be  a  law 
or  not.  This  consequence  will  certainly  fol- 
low, unless  there  is  an  implication  arising  out 
of  the  fixing  of  a  period  of  ten  days  for  the 
consideration  of  bills  presented  to  the  governor 
while  the  legislature  remain  in  actual  session. 
It  is  plain  that  the  authors  of  the  Constitution 
considered  that  period  sufficiently  lonff  for  the 
performance  of  that  duty;  and  I  think  he 
would  not  be  justified  in  acting  upon  a  bill  aft- 
er his  ten  days  had  elapsed,  whether  the  ses- 
sion continued  or  not."  That  decision  is,  in 
my  opinion,  an  act  of  judicial  ingraftment, 
based  upon  a  supposed  necessity,  and  not  a 
precedent  of  construction  which  ought  to  be 
followed. 
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I  deem  It  unnecessary  to  discuBS  the  other 
authorities  cited.  The  case  of  Psaple  ▼.  Bawen, 
was  by  a  divided  court.  So,  also,  was  the 
case  of  Lankfard  r.  Somerset  County  Oomrs, 
78  Hd.  116, 11  L.  R  A.  491.  and  78  Md.  126. 
In  Solanum  ▼.  OartemiUe  Oimrs.  41  Ga.  161, 
the  decision  was  expressly  based  upon  the 

Practice  of  the  executive  department,  while  it, 
1  effect,  held  that  there  was  no  doubt  about 
the  construction  to  be  placed  upon  the  Consti- 
tution, which  was  similar  to  that  of  New 
York.  The  other  cases  arise  upon  provisions 
■0  entirely  dissimilar  both  from  our  own  Con- 
atitution  and  from  that  of  New  York  that  they 


teem  to  me  to  have  no  bearing.  The  Califor^ 
niacase  is,  in  my  Judgment,  based  upon  sound 
reason,  and  gives  to  the  clause  of  the  Consti- 
tution involved  in  that  and  the  New  York 
case,  and  the  Constitution  of  Michigan  for 
1886,  its  plain,  !  logical,  and  common-sens^ 
meaning,  «&.,  that  the  adjournment  of  the 
legislature  prohibited  every  unsigned  bill  in 
the  hands  of  the  governor  at  the  time  of  ad 
Journment  from  looming  a  law.  The  deci- 
sions to  the  contrary  are  based  upon  the  argu- 
ment of  expediency  and  public  inconvenience^ 
and  not  upon  sound  canons  of  conslructioiL. 
I  think  the  writ  should  be  granted. 
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Frederick  H.  JACKSON 

(US  Mass.  SOO.) 

A  representation  that  notes  tnmed 
over  as  {Mtrt  of  the  price  of  land  are 
as  Cfood  as  gold*  if  inteuded  to  be  and  prop* 
eriy  understood  to  be  a  repreBentatloti  of  facts 

I  witbln  the  knowiedire  of  the  vendee,  while  the 
vendor  knew  nothing  of  those  facts,  may  con- 
stitute an  actionable  false  representation,  and 
not  merely  an  expression  of  opinion. 

(Mayl8,lfi07J 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Middlesex  County 
made  during  the  trial  of  an  action  to  recover 
damages  for  alleged  false  representations  as  to 
the  value  of  certain  promissory  notes.  Over- 
ruled, 

Plaintiff  owned  certain  real  estate  in  West 
Medford.  Defendant  purchased  it  from  her 
and  gave  her  in  payment  $1,800  in  cash  and 
four  promissory  notes  made  by  one  Henry 
Joseph,  payable  to  Jackson's  order,  and  in- 
dorsed by  him  without  recourse.  Plaintiff 
claimed  that  these  notes  were  respresented  to 
be  as  TOod  as  gold  but  that  they  proved  to  be 
worthless  and  that  nothing  could  be  collected 
on  them. 

Further  facts  appear  in  the  opinion. 

Messrs,  Hollis  R.  Bailey  and  John  H. 
Appleton,  for  defendant: 

The  declaration  contains  no  averment  that 
the  plaintiff  was  induced  to  forego  making  in- 
quiry for  herself  as  to  the  value  of  the  notes. 

In  the  absence  of  such  an  averment  nothing 
is  open  to  the  plaintiff  on  that  score. 

Parker  v.  MauUon,  114  Mass.  99,  19  Am. 
Bep.  815;  Kimball  v.  BangsAU  Mass.  821. 

The  parties  were  dealine  at  arm's  length, 
and  the  plaintiff  had  ample  opportunity  for 
ascertaining  the  value  of  the  notes.  The  rela- 
tion of  the  parties  was  that  of  buyer  and  seller, 
and  what  was  said  was  what  is  known  as  deal- 
ers' talk. 

XOTB.~For  note  on  expression  of  opinion  as 
fraud,  see  Hedin  v.  Minneapolis  Medical  *  &  Inst. 
(Minn.)  86  L.  it.  A.  417. 
87L.RA. 

See  also  45  L.  R.  A.  814. 


As  a  matter  of  law  false  representations  as  to 
value  merely  are  not  actionable. 

Brofon  v.  Castles,  11  Cush.  850;  Oordan  v. 
Parmdee,  2  Allen,  212;  Hemmer  v.  Cooper,  9 
Allen,  884;  Mooney  v.  MiUer,  102  Mass.  217;. 
Cooper  V.  Lowering,  106  Mass.  77;  Parker  v. 
MotUton,  114  Mass.  99,  19  Am.  Rep.  815;  Kim- 
ball V.  Bangs,  144  Mass.  821;  Gordon  v.  BuOer^ 
105X7.  S  558,  26  L.  ed.  1166;  Bllis  v.  An^ 
drewsy  56  N.  Y.  88, 15  Am.  Rep.  879;  Page  v. 
Bent,  2  Met.  874;  Deming  v.  Darling,  14^ 
Mass.  504,  2  L.  R.  A.  748. 

The  justice  before  whom  the  case  was  tried 
has  souffht  to  take  the  case  at  bar  out  of  the 
reach  of  the  above  decisions  by  a  special  find- 
ing that  the  representation  that  the  notes  were- 
as  good  as  gold  was  made  as  a  statement  of 
fact,  and  not  as  an  expression  of  opinion.  Thi» 
was  clearly  beyond  his  power. 

Veasey  v.  Doton,  8  Allen,  880. 

A  party  who  sues  in  tort  for  deceit  thereby 
affirms  the  contract. 

Whiteside  v.  Brawley,  152  Mass.  184. 

The  plaintiff  could  not  rescind  in  part.  A 
rescission  must  be  of  the  whole  contract.  The 
plaintiff  made  no  offer  to  pay  back  the  $1,800. 
and  never  asked  for  any  reconveyance  of  the 
land. 

BasseU  v.  Brovm,  105  Mass.  558;  Snow  ▼. 
Alley,  144  Mass.  546,  59  Am.  Rep.  119. 

It  was  clearly  the  duty  of  the  plaintiff  to- 
keep  the  notes  and  act  with  reasonable  dili- 
gence in  collecting  the  same.  If  she  was  en- 
titled to  recover  at  all,  the  measure  of  damage 
was  the  difference  between  the  actual  value  of 
the  note  sand  their  value  if  they  had  been  aa 
represented. 

Morse  v.  Hutchins,  102  Mass.  489. 

Mr.  W.  P.  Martin,  for  plaintiff: 

There  was  sufficient  evidence  to  warrant  the* 
findings  of  the  court. 

Safford  v.  Qraut,  120  Mass.  20;  Teague  t. 
Irwin,  127  Mass.  217. 

The  representations  as  to  a  third  person'a 
ability  to  pay  need  not  be  in  writing  unless- 
the  third  person  is  to  obtain  some  b^efit  or 
credit 

Belcher  v.  Costetto,  122  Mass.  189. 

Knowlton*  J.,  delivered  the  opinion  of  the- 
court: 
The  principal  question  In  thl^case  Is  whether 
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I  lere  was  any  evidence  to  warrant  a  finding 
t  tat  the  false  represeDtations  made  by  the  de^ 
f  'Ddant  in  regard  to  the  notes  were  actionable. 
This  flndin^i:  is  in  these  words:  'I  find  that 
the  defendant  represented  these  notes  to  be  as 
good  as  gold,  and  that  that  representation 
was  intended  by  him  and  understood  bj  the 
plaintiff  not  to  be  an  expression  of  opinion, 
but  a  statement  of  a  fact  of  his  own  knowl- 
edge. I  find  that  the  notes  were  worthless." 
It  is  contended  by  the  defendant  that  such  a 
representation  is  Decessarlly,  and  as  a  matter  of 
law,  a  mere  expression  of  opinion,  for  which, 
however  wilfully  false,  and  however  damag- 
ing in  the  reliance  placed  upon  tt,  no  action 
can  be  maintained.  It  is  true  that  such  a 
representation  may^  be,  and  often  is,  a  mere 
expression  of  opinion.  But  we  think  that  it 
may  be  made  under  such  circumstances  and 
in  such  a  way  to  properly  to  be  understood  as 
a  statement  of  fact  upon  which  one  may  well 
rely.  In  Slubbs  v.  Johnson,  127  Mass.  219,  one 
of  the  representations  in  regard  to  a  note  was 
that  it  was  "as  good  as  gold,"  and  the  Jury 
was  instructed  that,  if  this  was  intended  as  a 
representation  of  the  financial  ability  of  the 
maker  of  the  note,  it  was  a  statement  of  a 
material  fact,  for  which  the  defendant  was 
liable.  This  instruction  was  held  erroneous, 
''because  a.representation  as  to  a  man's  finan- 
cial ability  to  pay  a  debt  may  be  made  either 
as  a  matter  of  opinion,  or  as  a  matter  of  fact; 
the  subject  of  the  statement  does  not  neces- 
sarily determine  which  it  is."  "It  is  often  im- 
possible/' says  Mr.  Justice  Colt  further  in  the 
opinion,  "to.  determine,  as  matter  of  law, 
whether  a  statement  is  a  representation  of  a 
fact,  which  the  defendant  intended  should  be 
understood  as  true  of  his  own  knowledge,  or 
an  expression  of  opinion.  That  will  depend 
upon  the  nature  of  the  representation,  the 
meaning  of  the  language  used,  as  applied  to 
the  subject-matter,  and  as  interpreted  by  the 
surrounding  circumstances,  in  each  case. 
The  question  is  generally  to  be  submitted  to 
the  Jury."  The  opinion  plainly  implies  that, 
if  the  Jury  had  been  left  to  determine  whether 
there  was  a  representation  of  the  maker's  flnan- 
cial  ability  to  pay  made  as  matter  of  fact^ 
and  not  as  mere  matter  of  opinion,  they 
might  have  found  against  the  defendant  on 
his  false  representation  that  the  note  was  "as 

food  as  gold."  In  Belcher  v.  CosieUo,  122 
[ass.  189,  there  is  also  a  strone  intimation 
that  the  rule  is  as  above  stated.  In  Saffard  v. 
ChrotU,  120  Mass.  20,  the  representations  set 
out  in  the  declaration  were  that  the  maker  of 
the  note  "was  a  person  of  ample  means  and 
ability  to  pay  saia  note,  and  that  the  note  was 
good."  The  plaintiff  was  allowed  to  recover. 
The  court  says  of  the  representations:  "We 
must  presume  that  they  were  legally  sufficient 
to  support  the  action;  that  is  to  say,  that  thev 
were  statements  of  facts  susceptible  of  knowl- 
edfe,  as  distinguished  from  matters  of  mere 
opinion  or  belief."  See  also  Teague  v.  /notn, 
127  Mass.  217;  Mone  v.  Shaw,  124  Mass.  59. 
In  two  recent  cases— TTay  v.  Bifther,  166 
87L.R  A. 


Mass.  226,  and  KUgore  v.  Bruce,  166  Mass.  186, 
188— this  court  has  expressed  a  disinclinatioa 
to  extend  the  rule  which  permits  dealers  to  in- 
dulge with  impunity  in  false  representations 
of  opinion.  In  the  case  now  before  us  the 
notes  were  turned  over  to  the  plaintiff  in  part 
payment  of  the  agreed  price  fur  land  sold  to 
the  defendant.  He  professed  to  know,  and 
probably  did  know,  all  about  the  flnanctal 
standing  of  the  maker  of  them,  who  lived  in 
Boston.  The  plaintiff  lived  in  a  suburban 
town,  and  knew  nothing  of  the  maker.  She 
was  obliged  to  take  the  defendunt's  repre- 
sentations, or  to  decline  to  deal  with  him  until 
she  could  go  to  Boston  and  make  an  investiga- 
tion for  herself.  He  told  her  that  he  had  lent 
money  to  the  maker,  and  said,  "Do  you  8up> 
pose  1  would  lend  my  money  to  anyone  that 
was  not  good?*'  A  representation  that  a  note  ia 
as  good  as  gold  may  be  founded  on  absolute- 
personiU  knowledge  of  the  validity  of  the  note, 
and  upon  an  equally  certain  knowledge  of  the 
maker's  financial  ability.  The  known  facta 
upon  which  financial  ability  depends  may  be 
so  clear  and  cogent  as  to  make  the  consequent 
conclusion,  which  ordinarily  would  be  a  mere 
matter  of  opinion,  a  matter  of  moral  certainty^ 
which  can  properly  be  called  knowledge. 
We  cannot  say,  as  matter  of  law,  that  this  rep> 
resentatlon  was  not  intended  to  be,  and  prop- 
erly understood  to  be,  a  representation  of  facta 
within  the  defendant's  knowledge.  The  case 
of  Deming  v.  Darling,  148  Mass.  604,  2  L.  It 
A.  748,  differs  materially  from  this  at  bar. 
The  property  to  which  the  representation  re> 
lated  was  one  of  many  mortgaf^e  bonds  issued 
by  a  railroad  company,  of  which,  in  the  lan- 
guage of  the  opinion,  the  "market  prices,  at 
leas^  were  easily  accessible  to  the  plaintiff." 
The  representations  which  were  held  to  be  in- 
sufficient on  which  to  found  an  action  were 
"in  relation  to  the  value  of  the  bond  in  ques- 
tion, or  of  the  railroad,  its  terminals,  and  other 
property  which  were  mortgaged  to  secure  it." 
The  value  of  articles  sold  in  market,  and  espe- 
ciallv  of  railroad  property,  and  of  railroad 
bonds  payable  in  the  distant  future,  is  ordi- 
narily only  a  matter  of  opinion.  A  statement 
of  the  value  of  such  property  is  very  different 
from  a  statement  that  a  promissory  note  which 
is  almost  due  is  known  to  be  valid,  and  that 
the  jmaker  of  it  is  a  person  of  such  known 
integrity  and  financial  ability  that  his  promise 
to  pay  is  as  good  as  that  of  the  state  or  na- 
tion. A  statement  that  a  note  is  as  good  aa 
gold  may  be  intended  to  represent  facts  of 
this  kind.  The  request  to  rule  "that  the 
tender  of  the  four  notes  at  the  time  of  the 
trial  was  made  too  late  to  effect  a  rescission 
of  the  contract,  or  that  part  of  it  relating  to  the 
notes."  was  rightly  refused.  The  action  does 
not  rest  ujKin  a  lescission  of  the  contract,  but 
upon  an  affirmation  of  it,  and  upon  a  claim 
for  damages  for  false  representationa  in  re- 
gard to  the  property  delivered  to  the  plaintiff 
under  it. 
Excej^kmMov&rrtUetL 
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•I.  A  was  the  owner  of  » life  estate  in  » 
city  lotf  and  B  was  the  owner  of  the  reversion. 
Tbey  were  erecting  the  Drst  and  second  stories  of 
a  building  on  the  lot,  and  C,  under  a  license  from 
them,  was  erectmir  the  third  story.  Thereupon 
A  and  B  Joined  in  a  conveyance  in  fee  to  C  of 
such  third  story.  In  the  conveyance  B  cove- 
nanted to  build  and  maintain  forever  the  roof  of 
the  buildinff,  and  C  covenanted  to  pay  a  perpet- 
ual rent  of  $25  per  annum.  B  built  the  roof,  and 
thereafter  A  and  B  joined  in  a  conveyance  in  fee 
of  the  rest  of  the  premises  except  the  third  story 
to  certain  of  the  defendants.  In  time,  the  roof 
became  decayed,  and  0  was  compelled  to  erect  a 
new  one,  and  brought  this  action  to  have  the 
whole  cost  of  the  same  declared  a  lien  on  the  in- 
terest of  such  delendants  in  the  building- and  lot. 
A  is  still  living.  Heid,  A  not  having  joined  In  the 
covenant  to  maintain  the  roof,  the  covenant  of 
B  to  do  so  does  not  run  with  the  life  estate  of  A 
or  encumber  tbe  same,  either  in  law  or  equity, 
with  tbe  whole  burden  of  maintaining  the  roof; 
that  such  defendants  are  still  enjoying  i>os6e8sion 
under  that  life  estate,  and  not  under  tbe  rever- 
sion: and,  so  far  as  plaintiff^s  present  claim  is  con- 
cerned, it  can  only  compel  contribution  from 
such  defendants  of  their  equitable  share  of  the 
cost  of  maintaining  the  roof. 

9.  Distinction  noted  between  a  conveyance 
in  fee  reserving  rent  and  a  lease  for  life  or  yean, 
as  to  covenants  running  with  the  land. 

(JalyI3,18Qa.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Olmsted  County 
denying  a  motion  for  new  trial  after  verdict  in 
favor  of  defendants  in  an  action  brought  to 
recover  the  cost  of  replacing  a  roof  over  a  tene 
ment  occupied  by  plaintiff  and  which  defend- 
ants were  alleged  to  be  under  contract  liability 
to  keep  in  repair.     Bewrsed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  C.  Willson,  for  appellants: 

The  rules  of  equity  require  the  beneficiaries 
to  be  sufficiently  described  to  enable  the  court 
to  clearly  ascertain  the  persons  who  are  to  take 
its  benefits  and  who  are  to  execute  the  trust, 
and  this  was  by  tbe  statute  required  to  appear 
upon  tbe  face  of  the  instrument  itself,  otber- 
wise  it  was  prohibited  and  consequently  void. 

German  Land  Auo.  v.  Seholler,  10  Minn. 
881;  HeUs  y.  Murphey,  40  Wis.  276;  Rttth  v. 
Oberbrunner,  40  Wis.  288;  Smith  v.  Ford,  48 
Wis.  116;  Holland  v.  AUoek,  108  N.  Y.  812. 

The  deed  to  plaintiff  made  January  8,  1885, 
gave  plaintiff  a  perfect  title  to  the  third  story 
of  the  building,  but  without  the  covenants  to 

*fieadnotes  by  Caktt,  J. 


repair  contained  in  the  deed  to  Hadley,  Damon, 
and  Nichols. 

Flatm  V.  Moorhead,  61  Minn.  618,  19  L.  R. 
A.  106,  and  cases  there  cited. 

The  courts  in  this  state  have  only  a  strictly 
judicial  power,  and  bave  not  succeeded  to  the 
jurisdiction  over  charities  exercised  by  the 
English  cbancellor  under  the  doctrine  of  ey 
prit. 

HoUand  v.  Aleock,  108  N.  Y.  812;  Hgim  v. 
Murphey,  40  Wis.  276. 

This,  if  valid,  is  an  express  trust  and  tbe 
doctrine  in  equity  is  that  an  express  trust  must 
be  absolutely  certain  as  to  iu  nature,  terms, 
and  parties,  before  a  court  can  undertake  to 
execute  it 

AtwaUr  v.  RuBsdl,  40  Minn.' 57;  DiUaye  t. 
Oreenouffh,  45  N.  Y.  488;  Levy  v.  Levy,  88  N. 
Y.  97;  Cook  v.  Barr,  44  N.  Y.  166. 

Under  the  statute  of  frauds  oral  evidence 
could  not  be  received  to  show  the  names  of  tbe 
members  of  the  lodge  or  the  purposes  or  ob- 
jects of  the  society. 

1  Greenl.  Ev.  §  268;  ParkhurH  v.  Van  Cort- 
landt,  1  Johns.  Ch.  278;  MereanUU  Nat.  Bank 
V.  ParBons,  54  Minn.  62. 

The  absolute  power  of  alienatioi}  of  real  es- 
tate cannot  be  suspended  longer  than  during 
the  continuance  of  two  lives  in.  being  at  the 
time  of  tbe  convevance. 

Comp.  Stat.  1858.  chap.  81,  §  15;  Omikshank 
V.  Borne  for  the  Friendless,  118  iST.  Y.  887.  4  L. 
R.  A.  140;  Atwater  v.  BusseU,  4'J  Minn.  57; 
Simpson  v.  Cook,  24  Minn.  184;  :^  Washb. 
Real  Prop.  4th  ed.  p.  708;  4  Kent.  Com.  18th 
ed.  *288;  Eawley  v.  James,  16  Wend.  02, 
120;  SchetUer  v.  Smith,  4f  N.  Y.  828;  Dodffe 
V.  Pond,  28  N.  Y.  69;  Holland  v.  Aleock,  108 
N.  Y.  812;  PeopU  v.  Simonson,  126  N.  Y.  299; 
First  SocitfM.  B.  Church  t.  Clark,  41  Mich. 
780. 

The  trustees  have  not  conveyed  to  plaintiff. 

4  Kent,  Com.  825,  826;  1  Perry,  Tr.  §  412; 
RidgeUy  v.  Johnson,  11  Barb.  527. 

That  a  mortgage  or  other  lien  should  enlarge 
and  cover  land  or  estates  not  at  first  included, 
and  against  the  interest  of  the  owner,  was  never 
heard  of  before. 

2  Pom.  £q.  Jur.  $  788;  4  Kent,  Com.  g  102. 
The  owner  of  the  roof  or  other  part  of  a 

building  owes  at  common  law  no  duty  in  any 
way  to  the  owner  of  one  of  the  stores  "or  lower 
floors  in  the  building,  to  keep  the  roof  in  re- 
pair. 

Cheesthorough  v.  Oreen,  10  Conn.  818, 26  Am. 
Dec.  896;  Pierce  v.  Dyer,  109  Mass.  874,  12 
Am.  Rep.  716;  Coia)eck  v.  Qirdlers  Co.  L.  R. 
1  Q.  B.  Div.  234;  Doupe  v.  Genin,  45  N.  Y. 
119,  6  Am.  Rep.  47;  Krueger  v.  Ferrant,  29 
Minn.  888, 48  Am.  Rep.  228;  Scott  v.  McMillan, 
76  N.  Y.  141. 

If  the  building  be  destroyed  the  estate  of  the 
plaintiff  is  thereby  terminated. 

StockweU  V.  Hunter,  11  Met  448,  45  Am. 
Dec  220. 


NOTB.— ^The  question  of  the  postponement  of  the 
operation  of  covenant  by  a  reversioner  durlnir  the 
eztstenoe  of  a  life  estate  when  the  life  tenant  did 
not  join  in  the  covenant  but  did  Join  In  the  con- 
87  L.  R.  A. 

See  also  48  L.  R.  A.  160. 


veyaooe  as  well  as  in  a  later  conveyance  of  other 
portions  of  the  property  makes  a  novel  and 
peculiar  case  on  which  precedents  seem  to  be 
wanting. 
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MesiTS.  R.  H.  OoTe  and  Burt  W.  Eaton 

for  respondent. 

• 

Canty*  J.,  delirered  the  opinion  of  the 
court: 

The  following  facts  appear  from  the  find- 
ings of  the  court  in  this  action :  On  August 
15,  1864.  Rebecca  N.  Graham  was  the  owner 
of  a  life  estate  for  and  during  her  life  in 
a  certain  city  lot  in  Rochester,  Minne- 
sota, and  her  husband  Robert  B.  Graham, 
was  the  owner  of  the  reversion.  There  was 
then  in  the  course  of  erection  on  the  lot  a  brick 
building,  '  'designed  for  two  stores  below  and 
a  hallway  and  other  rooms  on  the  second  floor." 
On  that  day  the  Grahams  made  a  deed  convey- 
ing to  three  persons  named,  "as  trustees  for 
R^hester  Lodge  No.  21,  Ancient  Free  and 
Accepted  Masons,  then  an  unincorporated, 
organized  society,"  *'the  entire  upper  or 
third  floor  of  said  building,  not  exceeding  20 
feet  in  height  above  the  bottom  of  the  Joists" 
under  the  floor  of  that  story;  also  a  certain 
designated  dark  room  in  the  second  story, 
with  a  right  of  passage  down  the  stairwavs  to 
the  street.  At  the  time  of  making  this  deed, 
the  lodge  had  already,  at  its  own  expense,  con- 
structed nearly  all  of  said  third  story  except  the 
roof,  under  a  verbal  license  from  the  Grahams. 
It  is  further  found :  '  'That  in  and  by  said  deed 
the  said  Robert  B.  Graham  (but  not  his  wife) 
covenanted  as  follows,  among  other  things, 
mz.:  First.  That  he  will  build,  repair,  and 
maintain  forever  a  good,  substantial,  and  effi- 
cient roof  and  cornice  upon  said  building.  That 
said  deed  was  made  by  said  grantors  to  said 
grantees  in  trust  for  the  use  and  benefit  of  the 
said  Rochester  Lodge  No.  21,  to  be  used  for 
the  purposes  and  object  of  said  society;  and  the 
grantees  on  their  part  covenanted  therein  with 
the  grantors  (1)  to  assume  and  faithfully  ex- 
ecute said  trust,  subject  to  the  advice  and  ap- 
proval of  said  lodge;  (2)  to  pay  an  annual 
rental  of  $25  on  the  1st  of  January,  each  and 
every  year;  (8)  to  reconvey  to  grantors  their 
heirs  or  assigns,  on  request,  after  ten  years, 
upon  certain  conditions;  and  (4)  to  grant  and 
quitclaim  all  the  real  estate,  risht,  and  privi- 
leges acquired  by  them  under  this  instrument 
(subject  to  the  rights,  rents,  and  reservations 
herein  secured  to  the  grantors)  unto  the  said 
Rochester  Lodge  No.  21,  Ancient  Free  and 
Accepted  Masons,  within  one  month  after  said 
society  shall  be  duly  and  legally  incorporated, 
and  capable  of  taking  and  holdmg  title  to  real 
estate."  This  deed  was  recordea.  On  June 
29,  1875,— within  one  month  after  the  lodge 
was  incorporated, — two  of  the  trustees  con- 
veyed to  the  lodge,  and  afterwards  on  August 
4,  1875,  the  other  trustee  conveyed  separately 
to  the  lodge.  By  conveyances  from  Robert 
and  Rebecca  Graham,  subseouent  to  the  one 
to  the  three  trustees,  the  defendant  Michael  W. 
Graham  became  the  owner  of  both  the  life 
estate  and  reversion  in  the  south  half  of  the 
lot  and  building  as  to  the  first  and  second 
stories  of  the  building,  and  the  defendant 
Edward  A.  Schwartz  of  the  north  half  thereof. 
In  the  course  of  time,  the  roof  became  leaky 
and  out  of  repair,  and  it  became  necessary  to 
rebuild  the  same.  The  defendants,  including 
R.  B.  Graham,  were  notified  by  the  lodge  to 
87  L.a  A. 


rebuild  it,  but  neglected  to  do  so.  For  these 
reasons  the  lodge  was  compelled  to  and  did 
rebuild  the  roof  at  an  expense  to  it  of  $261,  and 
brought  this  action  against  all  of  the  Grahams 
and  Schwartz  and  wife  to  have  the  amount 
so  expended  declared  a  lien  on  the  rest  of  the 
premises,  and  to  have  the  same  sold  to  pay 
such  amount.  On  the  trial  before  the  court  ^ 
without  a  Jury  the  court  ordered  judgment  as 
so  prated  for,  and  from  an  order  denying  a 
new  trial  the  owners  of  the  restof  the  premises 
appeal.  Other  facts  will  be  stated  in  connec- 
tion with  the  discussion  of  the  case. 

Rebecca  Graham  is  still  living,  so  her  life 
estate  is  still  running.  The  ten-year  option  re- 
served in  the  deed  to  the  three  trustees  was 
never  exercised,  and  therefore  it  is  out  of  the 
case.  The  $25  per  vear  rent  reserved  to  the 
grantors  in  that  deed  was  a  perpetual  rent  re- 
served on  a  conveyance  in  fee.  Since  thastat- 
ute  of  quia  empiores,  the  reservation  of  such  a 
rent  does  not  create  between  the  grantor  and 
grantee  any  relation  of  landlord  and  tenant, 
give  rise  to  any  fealty  between  them,  or  give 
the  grantor  any  tenure  or  possibility  of  re- 
verter, but  immediately  on  the  delivery  of  the 
deed  the  parties  become  strangers  to  each  other. 
2  Wasbb.  Real  Prop.  5th  ed.  284-298;  notes  to 
Dumpor's  Com,  1  Smith,  Lead.  Gas.  7th  ed.  98, 
and  to  8pencer*9  Case,  1  Smith,  Lead.  Cas.  7th 
ed.  187.  Where  the  right  of  distress  was  re- 
served or  given  with  the  rent,  the  payment 
might  be  enforced  by  distress  of  the  goods  of 
anyone  in  possession  under  the  n-antee,  such 
a  rent  was  termed  a '  *rent  charge.  But  where 
no  right  of  distress  was  reserved  there  was  no 
remedy  for  its  collection,  except  the  personal 
liability  of  him  who  made  the  covenant  to  pay 
the  rent.  This  was  termed  a  *'rent  sedL. 
Ibid,  While  the  statute  of  quia  emptares  cut 
off  or  crippled  the  remedies  for  the  collection 
of  rent  in  fee  as  between  subsequent  holders 
of  the  rent  and  land,  the  statute  of  82  Hen. 
VIII.  chap.  84,  greatly  enlarged  such  remedies 
as  between  the  assignees  of  the  landlord  and 
the  assignees  of  the  tenant  in  the  case  of  leases 
for  life  of  for  years.  Ibid,  Again,  as  to  cases 
not  coming  within  the  statute  of  Hen.  YIII. 
it  is  generally  held  that,  where  the  covenant 
is  of  a  nature  to  inhere  in  and  follow  the  land, 
the  benefit  of  it  will  run  with  the  land  into  the 
hands  of  subsequent  grantees  of  the  covenantee ; 
but  the  converse  is  not  true.  The  burden  of 
the  covenant  will  not  follow  the  land  into  the 
hands  of  the  covenantor's  grantee,  at  least  so 
as  to  make  him  personalljr  liable;  and  there  is 
generally  no  remedy  against  him,  at  least  at 
law.  Notes  to  Spencer's  Case,  1  Smith,  Lead. 
Cas.  7th  ed.  187.  But  in  many  instances  in 
cases  of  this  character  equity  has  furnished 
relief  against  such  grantee,  not  by  making 
him  personally  liable,  as  if  the  burden  of  the 
covenant  ran  with  the  land  in  the  technical 
sense  of  the  term,  but  by  injunction,  or  by  de- 
claring the  burden  of  the  covenant  a  lien  on 
the  land  itself.  See  notes  to  Dumpar's  Case^ 
1  Smith.  Lead.  Cas.  7th  Am.  ed.  Hare  &  W.'s 
notes,  185,  *114 ;  note  to  Spencer^s  Case,  1  Smith, 
Lead.  Cas.  7th  Am.  ed.  Hare  &  W.'s  notes, 
175-178,  **148-145,  187,  ♦151,  228,  224,  **179, 
180.  See  also  Dumpor's  Case,  1  Smith.  Lead. 
Cas.   9th  ed.  Am.    notes  pp.  145,    161-166; 
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Qpeneer's  Case,  1  Smith,  Lead.  Gas.  9th  ed  Am. 
notes,  p.  220;  FiritNat,  Banky.  Security  Bank, 
61  Mian.  25. 

Let  us  now  proceed  to  apply  these  princi- 
ples to  the  case  before  us.  Fiebecca  Graham 
never  covenanted  to  maintain  the  roof,  and  by 
joining  in  the  deed  of  the  three  trustees,  and 
conveying  her  life  estate  in  the  third  story  of 
the  building,  she  did  not  either  in  law  or 
equity,  encumber  her  life  estate  in  the  rest  of 
the  building  and  property  with  the  burden  of 
the  whole  maintenance  of  -  the  roof.  She 
could  subsequently  have  conveyed  away  her 
life  estate  in  the  rest  of  the  property  sepa- 
rately from  her  husband's  reversion,  and  her 
grantee  would  not  take  such  life  estate  bur- 
dened with  such  encumbrance.  Then  why 
should  not  her  grantee  enjoy  the  same  immun- 
ity, even  though  he  takes  in  the  same  deed 
a  conveyance  of  her  husband's  reversion  alsoT 
That  'reversion  may,  in  equity,  have  been  en- 
cumbered with  the  burden  of  the  whole  main- 
tenance of  the  roof  after  the  termination  of 
the  life  estate.  But  the  merger  of  that  rever- 
sion with  the  life  estate,  by  a  conveyance  of 
both  estatea  to  one  person,  has  not  enlarged 
that  encumbrance  by  extending  over  the  life 
estate,  during  its  existence,  the  whole  burden 
of  maintaining  the  roof.    That  would  be  con- 


trary to  the  plainest  principles  of  equity.  The 
life  estate  has  not  yet  terminated,  and  the 
present  owners  are  enjoying  possession  under 
it,  and  not  under  the  reversion.  Then  conced- 
ing, without  deciding,  that  by  reason  of  other 
facts  not  hereinbefore  recited  Robert  B.  Gra- 
ham has  not  been  released  by  the  lodge  from 
his  covenant  to  maintain  the  roof,  and  conced- 
ing also  that  after  the  termination  of  the  life 
estate  the  reversion  will  be  encumbered  with 
the  burden  of  the  whole  maintenance  of  the 
roof, and  will  be  so  encumbered  after  his  death, 
even  if  he  has  been  personally  released,  yet  we 
must  hold  that  this  is  the  utmost  extent  of  the 
right  of  the  lodge  to  throw  the  whole  burden 
of  the  maintenance  of  the  roof  onto  the  other 
owners  of  the  property.  Then,  so  far  as  its 
present  claim  is  concerned,  the  plaintiff  can 
only  proceed  against  the  other  owners  of  the 
property  to  compel  contribution  of  their  equi- 
table share  of  the  cost  of  maintaining  the  roof. 
2  Washb.  Real  Prop.  888,  5th  ed.  §  49.  This 
conclusion  renders  it  unnecessary  to  consider 
anyof  the  other  questions  raised  on  this  appeal. 
Ths  order  appealed  from  u  reversed,  and  a 
new  trial  granted. 

Rehearing  denied. 


MISSOURI  SUPREME  COURT  an  BancX 


SCHOOL  DISTRICT  OF  KANSAS  CITY, 
Bespt, 

V. 

W.  L.  STOCKING  et  al„  Exrs.,   etc..   of 
George  Sheidley,  Deceased,  Appte, 


(. 


.Mo.. 


.) 


1.  The  ezpenditnre  of  m  considerable 
sum  in  holding^  an  election  by  a  ocbool 
district*  and  thelDOurrlng  of  a  valid  Indebted- 
ness for  a  large  amount  by  the  Issue  of  hoods 
voted  at  the  eleotlon  to  secure  money  for  the 
erection  of  a  library  building,  wlU  constitute  a 
suffloieot  consideration  for  a  promissory  note  to 
the  district  which  the  maker  intended  should  go 
for  the  purchase  of  a  site  for  the  bulldlnfr,  but 
which  he  ooDsented  might  be  used  as  the  board 
should  deem  best  in  aid  of  the  enterprise. 

8*  The  note  of  a  donor  to  a  donee  is  not  the 
subject  of  a  gift 

8«  The  incurring  of  expense  and  the 
ereation  of  a  liabilityt  in  furtherance  of  an 
enterprise  which  a  donor  intended  to  promote 
and  in  reliance  upon  his  promises,  will  be  taken 
to  have  been  done  at  his  insUnoe  and  request, 
and  will  estop  his  executors  to  plead  a  want  of 
consideration  for  his  promise  contained  in  a 
promissory  note. 

4.  The  Ikct  that  the  maker  of  notes  be- 
came insane  after  he  had  given  them  to  be  used 
for  the  purchase  of  a  site  for  a  library  in  a  school 
district,  and  before  .the  site  was  bought  but  after 
the  district  had  expended  the  money  and  in- 


NoTB.— For   gift    of   promissory  note    by  the 
maker,  see  Richardson  v.  Richardson  (Ul.)  2S  L.  R. 
A.  806,  and  note. 
87  L.R  A. 
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curred  liability  in  promoting  the  enterprise,  does 
not  revoke  his  contract. 

6«  The  erection  of  a  lii>rarjr  bnildiny 
beinK  discretionary  with  the  board  of 
directors  of  a  school  district,  and  not  an  impera^ 
tlve  legal  duty  restiog  upon  the  board  under 
Rev.  Stat.  1889, 11 8100  and  8112,  whUe  the  board  is 
given  express  power  to  accept  gifts  for  the  erec- 
tion of  such  a  building.  Its  erection  may  be  u suf- 
ficient consideration  for  a  promise  to  gi vo  money 
In  aid  of  the  enterprise. 

6*  The  purchase  of  a  site  for  a  library 
without  payment  of  the  price  therefor, 
before  the  collection  of  notes  given  to  a  school 
district  for  such  purchase  does  not  effect  a  revo- 
cation of  the  contract  contained  in  the  notes. 

7.  Notes  placed  by  the  maker  in  the 
i>^»t^^  of  another  person  with  directions 
to  hand  them  when  called  for  to  a  board  of  edu- 
cation to  which  they  were  made  payable  are  suf- 
ficiently delivered. 

8.  The  inducement  to  order  and  hold 
an  election,  and  to  issue  the  bonds  of  a 
school  district  for  the  purpose  of  building  a 
Ubrary,  which  is  made  by  the  promise  of  a  pri- 
vate Individual  to  pay  the  expense  of  buying  a 
site  for  a  building,  is  not  contrary  to  public 
policy  when  the  board  had  previously  exercised 
its  Judgment  and  determined  the  desirability  of 
a  new  library  building,  but  was  unable  to  pro- 
ceed with  the  enterprise  until  money  was  pro- 
vided to  purchase  a  site. 

9.  A  defense  of  the  iUe^aUty  of  aeon- 
tract  need  not  be  pleaded  when  the  plaintiff 
must  show  that  the  contract  is  illegal,  if  such  ia 
the  fact,  in  making  out  bis  case. 

10.  Evidence  that  the  nulker  of  proB^e^ 
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•OIT  notes  amountiiiir  to  $0,000  «b  a  Rift  to  a 
public  enterprise  was  a  man  of  laire  wealth  Is 
admissible  on  the  issue  raised  by  his  executors 
that  he  was  of  unsound  mind  and  incapable  of 
transaocioff  business  when  he  gave  the  notes. 

(RoMfison,  J^  (UasentiJ 

(May  4, 1897.) 

APPEAL  bj  defendants  from  a  Judgment  of 
the  Circiiit  Court  for  Jackson  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  certain  promissory  notes. 
AJirmed. 

The  facts  are  stated  in  the  opinion. 

Iie»9r9.  W.  L.  Stockini^  and  C.  O. 
Yichenor,  for  appellants: 

Courts  in  rendering  judgments  are  not  led 
to  do  so  by  motives  of  generosity. 

Stuart  ▼.  Second  Pr^.  Chvrc/i,  84  Pa.  890. 

The  notes  sued  upon  vere  not  gifts,  they 
were  simply  promises  to  give. 

Gammon  Theological  ikminary  v.  RMine, 
128  Ind.  92, 12  L.  R.  A.  606;  Smilh  y.  Smith,  80 
N.  J.  Eq.  564. 

On  October  37,  1894,  Mr.  Sheidley  was  ad- 
judicated to  be  of  unsound  mind,  and  a  guar- 
<lian  was  appointed.  The  site  was  not  pur- 
chased until  February,  1896. 

These  facts  cause  a  revocation  of  the  gift 

Pratt  V.  Elgin  Baptist  Soc.  93  Dl.  478,  84 
Am.  Hep.  187;  Beaefi  v.  Fint  M.  E.Church,  96 
HI.  178;  Tioenty-Third  Street  RaptiU  Church  v. 
CorneU,  117  N.  Y.  601,  6  L.  R.  A.  807. 

The  voluntary  performance  of  an  act  which 
it  was  legally  incumbent  on  the  party  to  per- 
form is  not  in  law  a  sufficient  consideration. 

Chitty,  Cont  11th  Am.  ed.  p.  61;  Schuler  y. 
Myton,  48  Kan.  288;  Ayra  v.  Chicago,  R.  L  A 
P  B.  Co,  52  Iowa,  489;  Prait  v.  Elgin  Baptiet 
Soc.  98  111.  478,  84  Am.  Rep.  187;  Cottage 
Street  4/.  E.  Church  v.  Kendall,  121  Mass.  628, 
^  Am.  Rep.  286. 

Such  a  transaction  is  contrary  to  (public 
policy,  and  it  "has  a  tendency  to  be  iniurious 
4o  the  public  or  against  the  public  good,"  and 
notes  based  upon  such  a  transaction  for  con- 
aideration  cannot  be  enforced. 

StaU  V.  Williamton,  118  Mo.  147,  21 14.  R. 
A.  827. 

There  was  no  delivery  of  the  notes  to  plain- 
tiff by  Mr.  Sheidlev. 

Tomlinson  v.  Euison,  104  Mo.  106. 

It  either  was  or  was  not  the  duty  of  plaintiff 
to  submit  the  proposition  to  vote  bonds  and  to 
issue  them  when  voted.  If  it  did  so  in  viola- 
tion of  duty,  it  cannot  be  claimed  that  such 
violation  is.  a  consideration  for  these  notes,  for 
'*if  the  claim  is  illegal  and  wholly  unfounded, 
it  can  be  no  considers tion  for  a  vslid  note." 

2  Randolph,  Com.  Paper,  g  486. 

But  if  plaintiff  did  so  in  pursuance  of  its 
•duty,  then  such  official  acts  cannot  be  consld- 
•eration. 

Kick  V.  Merrjf,  28  Mo.  72.  66  Am.  Dec.  668; 
I.ingenf elder  v.  Wainwright  Brew,  Co,  103  Mo. 
4598;  Ilooker  v.  Knah,  26  Wis.  611. 

Public  officers  acting  under  a  statutory  au- 
thority must  confine  themselves  strictly  within 
the  powers  conferred  by  this  act. 

Pnlm^  V.  Fort  Plain  A  C.  PI.  Road  Co.  11 
N.  Y.  a86;  Newome  v.  Thighen,  80  Miss. 
414;  State,  Cfiouteau,  v.  LeJfingioeU,  54  Mo. 
^7  L.  R.  A. 


471;  StaU,  Allen,  ▼.  Vaughan,  99  Mo.  886; 
Boney  Greek  Sefiool  Tiop.  v.  Barnes,  119  Ind. 
217;  School  Ditt.  No,  J^  v.  Bennett,  52  Ark. 
611;  SUlU,  CarUr,  v.  School  Diet.  No,  48,  22 
Neb.  48;  Askew  v.  Hale  County,  64  Ala.  642,  25 
Am.  Rep.  730. 

Can  it  be  possible  that  such  a  corporation  aa 
plaintiff  can  barter  away  such  powers  for  a 
promise  of  a  citizen  to  give  money?  Can  it  be 
possible  that  such  a' transaction  is  not  contrary 
to  public  policy? 

bafnee  v.  Daties,  L.  R.  86  Ch.  Div.  864; 
Goodyear  v.  Brown,  155  Pa.  514,  20  L.  R.  A. 
888;  People,  Peabody,  v.  CJticago  Gas  Trust  Co. 
180  111.  268,  8  L.  R.  A.  497;  Bishop,  Cont.  ed. 
1887,  g  500:  Webb  v.  Albertson,  4  Barb.  61; 
Palmer'y.  Fort  Plain  A  C.  Pi.  Road  Co.  11  N. 
T.  885;  Ridiardson  ▼.  CrandaU,  48  N.  Y.  861; 
Htme  V.  Linden  Park  Blood- Uorse  Asso.  58  N. 
J.  L.  627;  Newsome  ▼.  Thighen,  80  Miss.  414; 
Noel  V.  Drake,  28  Kan.  265,  42  Am.  Rep.  162; 
^ats  V.  Reiss,  12  La.  Ann.  166;  Harrington  v. 
Cratrfiyrd,  186  Mo.  467,  85  L.  R.  A.  477; 
Brooks  V.  Cooper,  50  N.  J.  Eq.  769,  21  L.  R. 
A.  617;  Providence  Tool  Co.  v.  Norris,  69  XJ. 
6.  2  Wall.  45,  17  L.  ed.  868;  Firemen's  Char- 
itable Asso.  V.  Berghaus,  18  La.  Aon.  209; 
AMy  V.  DiOon,  19  Mo.  619;  Kick  v.  Merry,  28 
Mo.  72,  66  Am.  Dec.  658;  StaU,Atty.  Gen.,  v. 
CoUier,  72  Mo  22,  87  Am.  Rep.  417;  Porter  v. 
Jonee,  52  Mo.  899. 

Mesers.  Gan^  Ladd*  is  Samll*  for  re- 
spondent: 

The  consideration  for  the  notes  was  ample. 
It  is  not  necessary  that  their  maker  should 
have  receivefi  any  personal  benefit;  it  is  suffi- 
cient if,  relying  upon  the  proposed  gift,  the 
plaintiff  incurred  any  trouble,  expense,  or 
liability.  This  constitutes  a  good  consideration 
for  the  notes.  The  evidence  which  established 
it  was  not  controverted. 

Steele  v.  SteOe,  75  Md.  477;  Brooks  v.  Owen, 
112  Mo.  251;  Deveemon  ▼.  Shaw,  69  Md.  199; 
University  of  Des  Moines  ▼.  Livingston,  ^7 
Iowa.  807,  42  Am.  Rep.  42;  Methodist  Episco- 
pal Church  T.  Garvey,  58  111.  401;  Richelieu 
Hotel  Co.  V.  International  Military  Encamp- 
ment  Co.  140  111.  248;  Simpson  Centenary  Col- 
lege V.  Tuitle,  71  Iowa,  596;  Amherst  Academy 
V.  CowU,  6  Pick.  427,  17  Am.  Dec.  887;  Koch 
V.  Lay,  88  Mo.  147;  Pitt  v.  GentU,  49  Mo.  74; 
Gittings  v.  Mayhew,  6  Md.  118;  Orosbie  v. 
M'Doual,  18  Ves.  Jr.  148;  Skidmore  v.  Brad- 
ford, L.  R.  8  Eq.  184;  James  t.  Clovgh,  25  Mo. 
App.  147;  Swatn  v.  HiU,  80  Mo.  A  pp.  436. 

The  adjudication  by  the  probate  court  did 
not  revoke  the  promise. 

This  is  not  a  technical  subscription.  But  the 
question  of  liability  upon  a  subscription  is  de- 
termined by  the  same  rules  which  must  govern 
the  controversy  in  the  case  at  bar. 

1  Parsons,  Cont.  8th  ed.  *458. 

The  board  was  under  no  duty  to  proceed 
with  the  library  enterprise  before  the  making 
of  Mr.  Sheidley-s  promise. 

Even  if  no  expenses  or  liability  had  been  in- 
curred by  the  plaintiff,  payment  of  the  notes  in 
suit  could  be  enforced  unless  it  were  shown 
that  the  plaintiff  had  abandoned  the  contem- 
plated enterprise. 

Johnston  v.  Wabash  College,  2  Ind.  555;  Pitt 
V.  Gentle,  49  Mo.  74;  Garrigus  v.  Home  Fron- 
tier A  F,  Missionary  Soc,  8  Ind.  App.  91;  Cktnal 
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Fund  Oomr$.  ▼.  Perry,  6  Ohio,  67:  0/tio  Wes- 
leyan  Female  College  v.  Biggins,  16  Ohio  St. 
2^\  Collier  Y,  Kentucky  Baptist  Education  Soe. 
8  B.  Mod.  68. 

The  delivery  of  the  notes  to  the  board  was 
complete. 

Richardson  v.  Lincoln,  5  Mfet  201;  Welch  ▼. 
Damerpn,  47  Mo.  App.  221. 

Evidence  as  to  Mr.  Sheidley's  resources  was 
admissible  in  rebuttal. 

If  the  defendant  wished.the  effect  of  the  evi- 
dence limited,  he  should  have  asked  an  in- 
struction for  that  piirpose. 

Qaresche  v.  -S*.  Vincenfs  College,  76  Mo.  382; 
jy.  0.  Stanard  Mill,  Co,  v.  White  Line  Cent. 
Transit  Co,  122  Mo.  258;  Wright  v.  QiUespie, 
48  Mo.  App.  244. 

Manual  possession  of  the  notes  by  the  plaintiff 
was  not  necessary  to  the  maintenance  of  the 
action. 

Taylor  v.  ThomoM,  18  Kan.  217;  Couch  v. 
Meeker,  2  Conn.  802,  7  Am.  Dec.  274;  White 
i$tar  Line  8,  B.  Co.  v.  Moragne,  91  Ala.  610; 
Hughes  v.  Thistleuood.  40  Ean.  282;  Shirley  v. 
Ayres,  14  Ohio,  307.  45  Am.  Dec.  546;  Pruts- 
man  V.  Baker,  80  Wis.  644,  11  Am.  Rep.  692; 

I  Parsons.  Notes  &  Bills,  61. 

Whatever  is  in  the  direction  of  the  public 
eood  is  in  the  line  of  public  policy;  whatever 
b  opposed  to  the  public  good  is  contrary  to 
public  policy. 

Richardson  ▼.  Mdlish,  2  Bing.  229;  Story, 
Cont.  s^  546;  Dames  v.  Davies,  L.  R.  86  Ch. 
Div.  896;  Printing  A  N.  RegieUring  Co.  v. 
Sampson,  L.  R.  19  Eq.  462;  Kellogg  v.  Larkin, 
8  Pmney.  128,  56  Am.  Dec.  164;  Brooks  v. 
Cooper,  50  N.  J.  Eq.  767,  21  L.  R.  A.  617; 
Walsh  V.  FusseU,  8  Moore  &  P.  469;  Richmond 
V.  Dubuque  dS.  C.  R.  Co.  26  Iowa,  202. 

The  public  policy  of  a  slate  is  ascertained 
from  its  laws  and  judicial  decisions,  so  far  as 
they  disclose  it. 

Vidal  V.  Philadelphia,  48  U.  8.  2  How.  127. 

II  L.  ed.  205;  Swann  v.  Swann,  21  Fed.  Rep. 
299. 

If  the  legislative  branch  of  the  government 
has,  in  the  form  of  law,  acted  upon  the  given 
subject;  or  has  by  other  enactments  encour- 
aged or  approved  transactions  of  a  kindred  na- 
ture, or  has  recognized  their  validity  and  pro- 
prietv,  such  expression  of  the  legislative  view  is 
conclusive  everywhere,  and  declares  the  public 
policy  of  the  state. 

Vermont  A  C.  B.  Co.  v.  Vermont  Cent.  R. 
Oo.  UVt.1. 

In  the  absence  of  statutes  and  any  light  to 
be  derived  from  them,  this  contract,  so  clearly 
for  the  public  benefit,  so  free  from  any  sugges- 
tion of  wrong,  ought  to  be  upheld. 

Cdineal  v.  Barry,  24  Miss.  9;  Brown  v.  A  n- 
derson,  1  T.  B.  Mon.  198;  Springfield  y.  Harris, 
107  Mass.  682;  Townsend  v.  Hoyle,  20  Coon.  1; 
State  V.  Johnson,  52  Ind.  197;  Stilson  v,  Lato- 
retice  County  Comrs.  62  Ind.  213;  State  Treas- 
urer V.  Cross,  9  Vt  289,  81  Am.  Dec.  626; 
Canal  Fund  Comrs.  v.  Perry,  6  Ohio,  56; 
Copeland  v.  Packard,  16  Pick.  220. 

An  agreement  in  consideration  of  which  a 
railroad  depot  has  been  erected  is  not  against 
public  policy. 

Missouri  P.  B,  Co.  v.  I^fgard,  84  Mo.  268, 
64  Am.  Rep.  97. 
87L.R.A. 


The  defense  of  illegality  is  not  pleaded.  This 
is  essential. 

St.  Louis  Agri.  d  M.  Asso.  v.  Delano,  108 
Mo.  217;  Musser  v.  AdUr,  86  Mo.  446;  Moore 
V  Ringo,  82  Mo.  468;  Sybert  v.  Jones,  19  Mo. 
86;  Cummiskey  v.  Williams,  20  Mo.  App.  606; 
Oheen  v.  Johnson,  90  Pa.  88;  Atchison  dt  N. 
R.  Co.  V.  Miller,  16  Neb.  661. 

Macfkrlajie«  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff,  a  public-school  corporation,  sues 
the  defendants  as  executors  of  Qeorge  Sheid- 
ley,  deceased,  upon  three  promissory  notes, 
dated  March  9.  1894,  each  for  $5,000,  payable, 
respectively,  six,  twelve,  and  eighteen  nionths 
after  date,  one  of  which  is  as  follows: 

$5,000.00.  Kansas  City,  Mo.,  March  9, 
1894. 

Six  months  after  date,  I  promise  to  pay 
school  district  of  Kansas  City,  Missouri,  or  or- 
der, at  the  Union  National  Bank,  Kansas  City, 
five  thousand  dollars,  for  value  received,  with 

interest at  the  rate  of  no  per  cent  per 

annum. 

George  Sheidley. 

By  answer,'  defendants  admit  the  execution 
of  the  notes,  but  set  up  as  defenses:  First, 
that  at  the  time  of  their  execution  the  testator 
was  of  unsound  mind,  and  incapable  of  mak- 
ing them;  second,  that  they  were  wholly  with- 
out consideration;  and,  third,  that  they  were 
never  delivered.  The  case  was  tried  to  a  Jury, 
and  a  verdict  was  found  for  the  plaintiff  on 
all  three  counts.  Judgment  was  rendered  in 
accordance  therewith,  and  defendants  appeal 

On  the  question  of  want  of  capacity  of  de- 
ceased to  make  the  notes,  defendants  assign 
no  error,  but  agree  that  that  issue  was  fainy 
tried.  The  evidence  shows  that  the  building 
occupied  by  the  school  district  for  a  library 
was  regarded  as  wholly  insufiScient,  and  for 
several  years  prior  to  the  execution  of  these 
notes  the  erection  of  a  new  building  had  been 
under  consideration  by  the  board  of  education. 
For  the  purpose  of  purchasing  a  site  and  erect- 
ing the  building,  an  issue  and  sale  of  bonds 
of  the  district  had  been  contemplated.  Pre- 
vious to  this  transaction,  George  Sheidley  had 
expressed  an  intention  of  making  a  donation 
of  $25,000  to  the  district,  to  be  used  in  the  pur- 
chase of  books.  About  this  time  the  board 
came  to  the  conclusion  that  the  proceeds  of 
bonds  could  not  be  lawfully  applied  to  the 
purchase  of  a  site  for  the  building,  and,  there 
being  no  other  funds  with  which  to  make  such 
purchase,  it  concluded  that  the  enterprise 
would  have  to  be  abandoned.  Sheidley,  being 
informed  of  the  difficulty,  and  probable  fail- 
ure of  the  enterprise  for  want  of  means  to  pur- 
chase a  site,  advised  the  board  of  his  willing- 
ness 10  allow  it  to  use  the  intended  donation 
in  any  manner  it  saw  fit.  A  ntceting  between 
him  and  a  committee  of  the  board  was  held, 
and  his  proposed  donation  for  that  purpose 
was  acceptea.  Sheidley  at  the  time  did  not 
have  the  ready  money,  but  proposed  giving 
his  notes  to  the  district,  payable  in  the  future, 
but  promising  that  they  would  be  paid  when- 
ever the  money  was  needed.    It  was  there- 
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upon  agreed  that  he  should  make  five  notes, 
of  $5,000  each,  payable  to  the  district;  and, 
as  he  was  expecting  to  leave  Kansas  City  the 
next  morning,  he  agreed  to  place  them  in  the 
hands  of  Thomas  B.  Tomb,  for  the  board,  to 
be  handed  to  it  when  called  for.  The  next 
morning,  March  9,  1894,  he  executed  the  notes 
and  deliYered  them  to  Tomb,  as  agreed,  and 
informed  the  president  of  the  board  that  he 
had  done  so.  A  meeting  of  the  board  was  im- 
mediately called,  and  the  president  made  the 
following  report  of  what  had  been  done: 

"Since  recess  was  taken  last  Thursday  eve- 
ning, we  had,  in  company  with  J.  C.  James 
and  J.  V.  C.  Karnes,  called  on  Mr.  George 
Sheidley,  who  had  heretofore  offered  to  give 
925,000  towards  buving  books  for  use  in~the 
library  building  to  be  erected,  and,  owing  to 
the  embarrassment  of  the  board  about  securing 
a  site  for  said  building,  Mr.  Sheidley  agreed 
to  change  the  form  of  his  donation,  and  was 
willing  to  allow  this  sum  to  be  used  in  such 
way  as  the  board  might  deem  best  to  secure 
the  erection  of  said  building;  and,  to  make 
sure  of  such  offer,  he  has  placed  said  sum  in 
the  hands  of  Thomas  B.  Tomb,  to  be  held  for 
this  board,  and  to  be  turned  over  whenever  the 
board  may  call  for  the  same  to  be  used  in  se- 
curing safd  building." 

A  vote  of  thanks  was  thereupon  tendered  to 
Mr.  Sheidley  for  his  liberal  donation,  and  the 
following  resolution  was  adopted: 

"Whereas,  in  the  judgment  of  this  board  it 
is  expedient  that  the  school  district  borrow 
$200,000  for  the  purpose  of  erecting  a  public 
library  building,  containing  the  offices  of  the 
board  of  directors  of  the  school  district,  and 
to  issue  therefor  the  bonds  of  the  district: 
Therefore,  resolved,  that  there  be  submitted  to 
the  qualified  voters  of  the  school  district  of 
Kansas  City,  in  the  county  of  Jackson  and 
state  of  Missouri,  at  the  biennial  election  for 
school  directors  to  be  held  on  the  8d  day  of 
April,  1894,  a  proposition  authorizing  the 
board  of  directors  of  said  school  district  to 
borrow  on  behalf  of  the  school  district  the 
sum  of  $200,000  for  the  purpose  of  erecting  a 
public  library  building,  containing  the  offices 
of  the  board  of  directors  of  the  school  dis- 
trict, and  for  the  pavment  thereof  to  issue  the 
bonds  of  the  school  district  Such  bonds  to 
be  of  the  denomination  of  $1,000  each,  dated 
July  2,  1894,  payable  twenty  years  from  their 
date,  with  interest  at  the  rate  of  4  per  cent 
per  annum,  payable  semiannually  on  the 
2d  days  of  July  and  January  in  each  year; 
both  principal  and  interest  payable,  in  gold 
coin  of  the  United  States  of  America,  in  the 
city  and  stale  of  New  York.  Resolved,  that 
the  president  and  secretary  of  the  board  be, 
and  they  are  hereby,  authorized  and  directed 
to  sign  and  publish,  according  to  law,  notice 
of  the  submission  of  such  proposition,  and  to 
take  all  other  necessary  steps  for  the  proper 
submission  thereof,  in  accordance  with  the 
terms  of  this  resolution.'* 

In  pursuance  of  this  resolution  an  election 
was  held  which  resulted  in  an  almost  unani- 
mous vote  in  favor  of  borrowing  $200,000  for 
the  purpose  of  erecting  a  public  library  build- 
ing. Bonds  were  thereafter  issued  and  pold, 
and  the  proceeds  were  placed  in  the  hands  of 
the  treasurer.  This  was  all  concluded  July 
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14, 1894.  Mr.  Sheidley  was  taken  sick  about 
the  1st  of  Juljr,  1894.  and  was  thereafter,  un- 
til his  death,  incapable  of  attending  to  busi- 
ness. On  the  14th  of  July,  1894,  the  presi- 
dent of  the  board  demanded  the  notes  of 
Tomb,  who  declined  to  deliver  them,  on  ac- 
count of  objections  by  members  of  Sheidley'a 
family.  The  board  afterwards,  in  Febninry, 
1895,  purchased  a  site  for  $80,000,  $5,000  of 
which  was  paid  in  cash,  out  of  the  general 
revenues  of  the  district,  and  assumed  mort- 
gages on  the  land,  extending  over  a  number  of 
years,  for  the  balance  of  uie  purchase  price. 
The  board  thereupon  proceeded  in  the  erec- 
tion of  the  building. 

At  the  request  of  the  plantiff  the  court  fave- 
the  jury  the  following  instructions:  *'(1)  You 
are  instructed  that,  in  order  to  constitute  a 
consideration  for  the  notes  in  suit,  it  is  not 
necessary  that  (George  Sheidley  should  have- 
himself  received,  or  have  expected  to  receive, 
any  benefit  on  account  thereof.  But,  if  you 
believe  from  the  evidence  that  the  plaintiff, 
through  its  board  of  education,  relying  upon 
the  fact  that  the  five  notes  had  been  executed 
and  left  with  Mr.  Tomb,  incurred  and  paid 
expense  in  connection  with  the  submission  to- 
a  vote  of  the  people  of  the  question  as  to  tho 
issue  of  the  bonds  of  the  district,  and  other 
I  expenses  in  connection  with  the  issue  of  the- 
bonds,  and  did  incur  a  liabilitv  of  $200,000  by 
the  issue  and  sale  of  the  bonds,  and  that  said 
action  of  the  plaintiff,  through  its  board  of  ed- 
ucation, was  induced  by  the  promise  of  the- 
defendant  to  execute  said  notes,  and  by  his 
subsequent  execution  thereof,  and  that  the  pur- 
pose of  defendant  in  making  said  promise 
and  executing  said  notes  was  to  enable  and  in- 
duce the  plaintiff  to  take  such  action,  this  con- 
stitutes a  good  consideration  for  the  notes. 
(2)  The  jury  are  instructed  that,  to  constitute 
a  delivery  of  the  notes  in  suit,  it  was  not 
necessary  that  they  should  be  placed  by  the  de- 
fendant himself  in  the  hands  of  any  member 
of  the  board  of  education.  But  if  you  believe 
from  the  evidence  that  in  pursuance  of  an  ar- 
rangement and  a  promise  to  that  effect  made 
by  George  Sheidley  to  Messrs.  Yeager,  Karnes, 
and  James  on  the  evening  of  March  8,  1894, 
he  did  on  the  next  day  execute  the  notes,  and 
leave  them  with  Mr.  Tomb,  for  the  board  of 
education,  with  instructions  to  him  to  hand 
them  to  the  board  when  any  of  its  members 
should  call  for  them,  intending  thereby  ta 
place  them  at  the  disposal  of  the  board  of  edu- 
cation, this  constitutes,  in  law,  a  complete  de- 
livery of  the  notes  to'the  plaintiff.'* 

Defendants  requested,  and  the  court  refused 
to  give,  the  following  instructions:  ''(1)  The 
jury  are  instructed  that  a  promissory  note  is 
but  the  promise  to  pay  money  in  the  future, 
and,  if  made  and  delivered  purely  as  a  gift,  is 
without  consideration,  and  cannot  be  enforced 
against  the  maker.  Such  a  note  is  but  a  prom- 
ise to  make  a  gift  in  the  future.  (2)  The  only 
act  claimed  to  have  been  by  plaintiff  upon  the 
strength  of  the  verbal  promise  of  George 
Sheidley  to  dve  $25,000  is  the  submission  for 
the  voting  of  certain  of  its  bonds,  for  which 
plaintiff  received  full  value.  (8)  The  jury  are 
instructed  that  although  it  may  be  the  fact  that 
plaintiff  would  not  have  submitted  the  propo- 
sition to  vote  for  bonds  to  biHld^a  library^ 
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buildine,  except  for  a  promise  on  the  part  of 
Oeorge^beidley  to  give  $25,000,  yet  you  are 
iDBtructed  that  such  submission  constitutes  no 
consideration  for  the  notes  referred  to  in  the 
petition.  (4)  The  jury  are  instructed  that,  at 
the  time  George  Bheidley  signed  the  notes 
sued  on,  there  was  no  subsisting  liability  on 
the  part  of  said  Shoidley  to  the  plaintiff,  and 
hence  there  was  no  consideration  for  said  notes, 
and  your  verdict  must  be  for  defendant. 
<5)  The  Jury  are  instructed  that  the  notes  sued 
on  are  in  the  possession  of  one  Tomb,  and  al- 
ways have  been,  and  that,  therefore,  plaintiff 
is  not  the  holder  thereof,  and  hence  vour  ver- 
dict must  be  for  defendant.  (0)  Under  the 
S leadings  and  the  evidence,  your  verdict  must 
e  for  the  defendant." 

1.  The  substantial  and  most  important  con- 
troversy in  this  case  is  whether,  under  the  evi- 
dence, any  consideration  for  the  notes  sued 
upon  was  shown.  It  is  conceded  by  plaintiff's 
counsel  that  Bbeidley  received  no  benefit  for 
his  promises  which  can  be  regarded  as  a  suffi- 
cient consideration  to  support  them.  That 
the  notes  were  intended  by  the  maker,  and 
accepted  by  the  payee,  as  voluntary  donations, 
is  unquestioned.  "It  is  essential  to  a  gift  that 
it  goes  into  effect  at  once,  and  completely.  If 
It  regards  the  future  it  is  but  a  promise;  and 
being  a  promise  without  consideration,  it  can- 
not be  enforced,  and  has  no  legal  validUy." 
Spencer  v.  Vance,  57  Mo.  429;  Tomlimon  v. 
mieon,  104  Mo.  105.  That  the  note  of  a  donor 
to  a  donee  is  not  the  subject  of  a  gift  is  well- 
settled  law.  Such  a  note  is  but  the  promise 
of  the  donor  to  pay  money  in  the  future.  The 
ffift  is  not  completed  until  the  money  is  paid. 
There  is  no  delivery  of  the  gift,  but  a  mere 
promise  to  deliver  in  the  future.  Such  a  note, 
treated  purely  as  a  gratuitous  promise,  cannot 
be  enforced  either  in  law  or  equity.  The 
question,  then,  is.  Can  these  notes  be  enforced, 
as  valid  contracts,  notwithstandinff  Sheidley 
received  no  benefit  therefrom,  and  intended 
them  as  purely  gratuitous  donations?  If  so, 
there  must  have  Men  a  legal  consideration  mov- 
ing from  the  district  to  him.  To  constitute 
such  consideration,  it  is  not  essential  that 
Sheidley  should  have  derived  some  benefit 
from  the  promise.  The  consideration  will  be 
sufficient  to  support  the  promise  if  the  district 
expended  money  and  incurred  enforceable  lia- 
bilities in  reliance  thereon.  If  the  expense 
was  incurred  and  the  liability  created  in  fur- 
therance of  the  enterprise  the  donor  intended 
to  promote,  and  in  reliance  upon  the  promises, 
they  will  be  taken  to  have  been  incurred  and 
created  at  his  instance  and  request,  and  his  ex- 
ecutors will  t>e  estopped  to  plead  want  of  con- 
sideration. The  gratuitous  promises  will  thus 
be  converted  into  valid  and  enforceable  con- 
tracU.  BrookM  v.  Otoen,  112  Mo.  251,  and  265; 
Koch  V.  Lay,  88  Mo.  147;  Steele  v.  SteeU,  75 
Md.  477;  Unitertity  of  Dee  Moines  v..  Livingston, 
57  Iowa,  807,  42  Am.  Rep.  42;  Simpnon  Cen- 
tenary (Mege  v.  TutOe,  71  Iowa,  596;  Metho- 
diet  ISpieeopal  Church  v.  Oarvey,  58  111.  401; 
Amherst  Academy  v.  Ootols,  6  Pick.  427,  17 
Am.  Dec.  387;  PiU  v.  Gentle,  A9  Mo.  74;  RicJie- 
Ueu  Hotel  Co.  v.  IntemationcU  Military  Encamp 
ment  07.140111.248. 

Mr.  Parsons  says:  "On  the  important  ques- 
tion, how  far  voluntary  subscriptions  forchar- 
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itable  purposes,  as  for  alms,  education,  relig- 
ion, or  other  public  uses,  are  binding,  the  law 
has,  in  this  country,  passed  through  some 
fluctuation,  aad  cannot  now  be  regarded  as, 
on  all  points,  settled.  Where  advances  have 
been  made  or  expenses  or  liabilities  incurred 
by  others  in  consequence  of  such  subscrip- 
tions, before  any  notice  of  withdrawal,  this 
should,  on  general  principlea,  be  deemed  suf- 
ficient to  make  them  obligatory,  provided  the 
advances  were  autheriised  by  a  fair  and  rea- 
sonable dependence  on  the  subscriptions;  and 
this  rule  seems  to  be  well  established.  And 
the  expenses  or  liabilities  need  not  have  been 
incurred  by  the  plaintiff  if  others  of  the  sub- 
scribers incurred  them  on  the  faith  of  the  de- 
fendant's subscription.**  1  Parsons,  Cont.  8th 
ed.  *45a  In  Koch  v.  Lay,  88  Mo.  147,  Wag- 
ner, J.,  says:  "Where  notes  are  ^iven  by  one 
or  more  persons  to  any  corporation,  or  other 
legal  person,  or  any  trustees,  by  way  of  volun- 
tary subscription,  to  raise  a  fund  to  promote  an 
object,  these  notes  are  open  to  the  defense  of 
a  want  of  consideration,  unless  the  payee  has 
expended  money  or  entered  into  engi^meots, 
which,  by  a  legal  necessity,  ouist  cause  loss  or 
injury  to  the  payee  if  the  notes  are  not  paid. 
.  .  .  There  are  many  cases  which  hold  that 
gratuitous  promises  mav  be  enforced  where 
tbejrhave  operated  to  induce  engagements  and 
liabilities  within  the  knowledge  of  the  prom- 
isor. .  .  .  Incurring  expense  and  assum- 
ing liabilities  in  consequence  of  the  promise 
are  regarded  as  a  sufficient  consideration  for 
the  promise." 

It  appears  from  the  evidence,  beyond  any 
reasonable  controversy,  we  think,  that  while 
the  board  of  directors  regarded  the  erec- 
tion of  a  building  for  a  public  library,  in 
connection  with  the  schools  of  the  district,  to 
be  of  great  public  need,  yet  it  had  wholly 
abandoned  the  enterprise,  for  the  reason  alone 
that  it  had  not  on  hand,  and  could  not  pro- 
cure, the  means  necessary  for  purchasing  the 
land  on  which  to  build  it.  At  this  juncture  Mr. 
Sheidley  made  his  offer  to  donate  $25,000  to 
the  district  to  be  used  by  the  board  of  directors 
in  such  way  as  it  might  deem  best  to  secure 
the  erection  of  said  building.  This  offer  was 
accepted,  and  the  notes  in  suit  were  executed, 
and  placed  in  the  hands  of  Tomb,  as  herein be- 
Yore  stated.  Sheidley  knew  perfectly  well  the 
difficult:^  under  which  the  board  was  placed, 
and  his  intention  unquestionably  was  that  the 
money,  when  paid,  should  be  applied  to  the 
purchase  of  a  site  for  the  building,  and  that 
the  enterprise  should  go  on  at  once.  The 
board  of  directors,  relying  upon  these  prom- 
ises, immediately  submitted  to  a  vote  of  the 
district  a  proposition  to  borrow  $200,000  and 
issue  the  obligations  of  the  district  for  its  pay- 
ment.  The  eleciion  was  held  at  an  expense  to 
the  district  of  about  $550.  The  bonds  were 
thereafter  issued  and  sold,  and  valid  obliga- 
tions of  the  district  were  thereby  created  for 
$200,000.  Under  the  well -settled  principles  of 
law  above  stated,  the  notes  are  supported  by 
a  sufficient  consideration.  In  reliance  on  the 
promises,  and  in  furtherance  of  the  public  en- 
terprise they  were  intended  to  promote,  the 
district  in  good  faith  expended  a  considerable 
sum  in  holding  an  election,  and  incurred,  pre- 
sumably, a  valid  indebtedness  for  a  large 
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unount  The  expenditure  incurred  and  the 
indebted  ness  created  were  necessary  in  order 
to  secure  money  for  the  erection  of  the  build- 
ing. This  necessity  was  well  known  to  Sheid- 
ley  when  he  executed  the  notes. 

8.  It  appears  from  the  evidence  that  Sheid- 
ley  was  adjudged  insane  in  October,  1894,  and 
4hat  the  site  for  the  building  was  not  bought 
until  February,  1805.  From  these  facts  it  is 
argued  tliat  the  promises  were  revoked  before 
the  site  was  purchased,  and  there  was  there- 
fore no  consideration  for  the  notes.  It  cannot 
be  said  that  the  purchase  of  a  site  and  the 
erection  of  the  building  were  independent  en- 
terprises. They  constituted  but  one  under- 
taking,  namely,  that  of  securing  a  library 
building.  The  notes  became  valid  and  irrev- 
ocable contracts  as  soon  as  the  district,  rely- 
ing upon  their  payment,  expended  money  or 
incurred  liability  in  promoting  the  general 
en  ler prise.  Th  is  occurred  before  Sheidley  was 
adjucged  insane,  and  his  insanity  or  death 
tiiereaf  ter  could  not  revoke  them. 

8.  The  purchase  of  the  site  before  the  notes 
were  collected  could  not  effect  a  revocation  of 
agreements  which  had  become  valid  and  bind- 
ing obligations  before  that  time,  though  the 
application  of  the  proceeds  had  been  expressly 
limited  to  the  purchase  of  the  site,  for  the  rea- 
son that  the  purchase  price  has  not  yet  been 
paid.  The  proceeds  are  still  to  be  applied 
to  such  purchase.  But  it  does  not  appear 
that  any  such  condition  was  imposed.  The 
board  of  directors  were  given  the  discre- 
tion to  use  the  proceeds  in  such  way  ks  it 
might  deem  best  in  order  to  secure  the  erection 
of  the  building.  There  would  be  no  misap- 
plication of  the  funds,  under  the  conditions 
of  the  ffift,  though  applied  to  the  construction 
of  the  building. 

4.  It  is  also  insisted  that  there  was  no  con- 
flideration  for  the  promises,  for  the  reason  that 
the  erection  of  the  building  was  legally  in- 
cumbent on  the  board,  and  the  voluntary  per- 
formance of  an  act  which  was  legally  incum- 
bent on  the  party  to  perform  is  not.  m  law,  a 
sufficient  consideration.  This  contention  has 
A  sufficient  answer  in  the  fact  that  no  impera- 
tive legal  duty  rested  upon  the  board  to  pro- 
vide a  librarv  building.  The  board  of  direct- 
ors is  given  the  power  to  establish  and  maintain 
libraries,  but  it  is  not  made  its  duty  to  do  so. 
The  discretion  is  to  be  exercised  by  the  board 
in  view  of  all  the  circumstances  and  condi- 
tions. Rev.  Stat.  1889,  §§  8100,  8113.  But 
boards  of  education  are  given  express  power 
to  accept  gifts  for  the  erection  of  library 
buildings.  Acts  1891,  p.  205.  Though  they 
may  determine  to  provide  a  library,  the  char- 
acter and  cost  may  be  determined  by  the  vol- 
untary aid  they  may  receive  or  be  promised. 
Work  done  or  expenses  incurred  in  reliance 
upon  promises  to  ^ive  in  the  future  would  as 
well  furnish  a  consideration  for  such  promises 
as  it  would  if  the  entire  enterprise  depended 
upon  the  promises.  We  think  the  considera- 
tion for  the  notes  sufficient,  and  find  no  error 
in  giving  and  refusing  instructions  on  this 
branch  of  the  case. 

5.  We  think  there  was  a  sufficient  delivery 
of  the  notes.  It  was  not  essential  that  the  act- 
ual manual  poasesfiion  should  have  passed  to 
some  member  of  the  board  in  order  to  effect  a 
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delivery.  A  constructive  delivery  was  suffi- 
cient. All  that  was  necessary  was  that  the 
control  of  the  notes  should  have  passed  from 
Sheidley  with  hlB  consent,  and  that  they 
should  have  been  placed  by  his  direction  un- 
der the  power  and  control  of  the  board  of 
education.  Dan.  Neg.  Inst.  §  63a;  Richard- 
itm  V.  Linedn,  6  Met.  201;  Weieh  v.  Dam- 
eron,  47  Mo.  App.  237.  The  evidence  shows 
that  the  notes  were  placed  by  Sheidley  in  the 
hands  of  Tomb,  with  directions  to  hand  them 
to  the  board  when  called  for.  This  was  done 
pursuant  to  a  previous  agreement  had  with 
th(^  board.  Tomb  testified-  that,  when  the 
noA)s  were  handed  to  him,  Mr.  Sheidley  said 
tl:at  '* whenever  the  board  of  education  called 
fur  them  I  should  give  them  to  them."  The 
Instruction  on  the  question  of  delivery  prop- 
erly declared  the  law. 

6.  Defendants  insist  that  if  the  board  of 
education  was  induced  to  order  and  hold  an 
election,  and  to  issue  the  bonds  of  the  district, 
by  the  promise  of  Sheidle:^  to  give  $35,000  in 
furtherance  of  the  enterprise,  then  such  prom- 
ise is  void,  as  being  contrary  to  public  policy. 
It  is  undoubtedly  toe  policy  of  the  law  that  all 
public  officers  should  be  uninfluenced  and  un- 
biased in  the  discharge  of  their  official  duties, 
and,  as  said  by  Mr.  Bishop:  ''Any  contract  be- 
tween an  officer  and  a  private  person  by  which 
the  former  undertakes  to  do  anything  of  offi  - 
dal  duty,  right  or  wrong,  in  accord  with  such 
duty  or  contrary  to  it,  is,  in  a  greater  or  less 
degree,  an  obstruction  to  the  unbiased  exer- 
cIm  of  his  office,  even  when  it  does  not  influ- 
ence him  corruptly,  and  is  therefore  void." 
Bish.  Cont.  §  500.  But  we  are  unable  to  see 
that  the  sound  policy  of  the  state  was  violated 
in  this  action  of  the  board,  all  the  circum- 
stances being  considered.  The  action  of  the 
board  was  not  induced  by  the  promises  of 
Sheidley,  in  the  sense  that  its  judffment  and 
discretion  were  influenced  thereby.  The  board 
had  before  that  exercised  its  judgment,  and  de- 
termined the  desirability  of  a  new  public  li- 
brary building.  The  obstacle  in  the  way  of 
voluntary  acuon  was  the  need  of  money  to 
purchase  a  site.  Its  conclusion  and  the  only 
obstacle  in  the  way  of  carrying  it  out,  were 
well  known.  The  promises  of  Sheidley  only 
empowered  the  board  to  act  upon  itsiudgment 
already  formed  and  publicly  declared.  It 
made  the  way  clear  for  the  board  to  perform 
what  it  considered  a  public  duty.  We  can  see 
nothing  in  the  action  of  the  board  of  educa- 
tion calculated  to  control  or  influence  its  duty 
to  the  public,  or  which  is  the  least  immoral  in 
its  tendency.  The  policy  of  the  state,  by  ex- 
press law,  favors  ana  encourages  donations  for 
the  erection  of  public  library  buildings,  and 
we  can  see  nothing  inconsistent  with  the  free, 
honest,  and  impartial  exercise  of  official  dis- 
cretion for  a  board  of  education  to  regulate  its 
action,  to  some  extent,  with  reference  to  the 
amount,  value,  and  character  of  voluntary  con- 
tributions, whether  made  or  promised.  The 
fact  that  the  statute  gives  power  to  boards  of 
education  to  establish  and  maintain  libraries 
for  the  use  of  the  public  school  districts  thereof 
is  a  recognition  by  the  state  of  their  utility 
and  desirability  and  the  only  question  boards 
really  have  to  deal  with  is  the  ability  of 
the  district  to  establish  and  maintain  them. 
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Boardt  muit  neoeMarily  be  influenced  more  or 
less  in  their  actions  by  the  private  contriba- 
tions  that  may  be  secured  or  promised.  Such 
action,  when  not  oUierwise  Influenced,  cannot 
be  regarded  as  contrary  to  public  policy. 

7.  It  is  insisted  by  plaintiff  that,  the  ille- 
gality of  the  contract  not  having  been  pleaded 
as  a  defense,  the  question  should  not  be  con- 
sidered on  this  appeal.  The  rule  is  that  if  a 
plaintiff,  in  order  to  make  out  his  cause  of 
action,  is  required  to  show  that  the  contract 
sued  upon  is,  for  any  reason,  illegal,  the  court 
should  not  enforce  it,  whether  pleaded  as  a 
defeDse  or  not.  But  when  the  illegality  does 
not  appear  from  the  contract  itself,  or  from  the 
evidence  necessary  to  prove  it,  but  depends 
upon  extraneous  nicts,  the  defense  is  new  mat- 
ter, and  must  have  been  pleaded  in  order  to 
be  available.  MuMer  v.  Adler,  86  Ho.  446; 
St,  Louis  Agri.  d  M.  Aw>.  v.  DOano,  106  Mo. 
217.  In  this  case,  defendants  pleaded  want 
of  consideration,  and  the  notes  are  concededly 
mere  gratuitous  promises  to  pay  in  the  future. 
The  notes  were  therefore  void  as  gifts.  In 
order  to  prove  that  they  were  valid  contracts, 
supported  by  a  sufficient  consideration,  it  be- 
came necessary  for  plaintiff  to  prove  the  en- 
tire transaction  between  Sheidley  and  the 
board  of  education,  and  the  subsequent  action 
of  the  board  taken  in  reliance  on  the  prom- 
ises. If  the  notes  had  been  illegal,  as  against 
public  policy,  the  fact  was  necessarily  dis- 


closed by  plaintiff  in  making  out  its  case,  and 
it  would  have  been  the  duty  of  the  court  to 
deny  its  assistance,  whatever  the  condition  of 
the  pleading.  The  question  was  therefore  suf- 
flciently  raised  by  the  instruction  in  the  nature 
of  a  demurrer  to  the  evidence  to  require  its 
consideration  on  appeal. 

8.  Evidence  was  admitted  on  the  trial,  over 
the  objection  of  defendants,  that  Mr.  Sheidley 
was  a  man  of  large  means.  This  evidence  was 
clearly  inadmissible  on  the  issue  raised  upon 
the  defense,  that  the  notes  were  without  con- 
sideration. But  the  defense  was  also  made 
that,  at  the  time  the  notes  were  executed,  de- 
fendant's testator  was  of  unsound  mind,  and 
incapable  of  transacting  business.  The  notes 
amounted  to  $25,000,— a  very  large  sum  to  give 
away, — and,  for  a  man  in  moderate  circum- 
stances, would  have  furnished  a  circumstance 
tending  to  prove  want  of  capacity.  To  rebut 
that  tendency,  evidence  that  he  was  a  man  of 
wealth  was  admissible.  If  defendants  wished 
to  limit  the  effect  of  the  evidence,  they  should 
have  asked  an  instruction  for  that  purpose. 
Qaresche  v.  8t,  Vincent's  CoUege,  76  Mo.  3S2; 
E.  0,  Stanard  MiU.  Oo.  t.  WkUA  Line  Cent. 
Transit  Go.  122  Mo.  278. 

The  judgment  is  affirmed. 

Barclay t  Ch.  J.,  and  Oantt,  Sherwood^ 
Burfcessy  and  Brace*  JJ.,  concur.  R6b- 
inflOii»  J.,  dissents. 
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HELENA      CONSOLIDATED      WATER 

COMPANY,  -B«pf.. 

v, 

William  L.  STEELE  et  al.,  AppU, 

( Mont. ) 

1.  A  statiate  allowing  a  city  or  town  to 
acquire  a  water  plant  only  by  purchasing 
one  from  private  parties  if  It  has  given  them  a 
contract  or  franchise  for  a  water  supply  is  in 
violation  of  Ooost.art.  12,1 4«  prohibiting  tlie  lesris- 
lature  to  ievy  taxes  upon  inhabitants  or  prop- 
erty of  a  municipality  for  municipal  purposes. 

8.  A  liability  in  respect  to  transactions 
or  considerations  already  past  Is  im- 
posed on  the  people  of  a  city  in  violation  of  Const 
art.  15, 1 13,  by  a  statute  which  allows  a  city  to  ao- 
quire  a  water  plant  only  by  purchase  from  pri- 
vate parties  If  it  has  already  made  a  contract  or 
gtren  a  franchise  for  a  water  supply  to  be  fur- 
nished by  private  parties. 
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APPEAL  bv  defendants  from  a  Judgment  of 
the  District  Court  for  Lewis  and  Clarke 
Countv  in  favor  of  plaintiff  in  an  action 
brought  to  enjoin  defendants  from  receiving 


NoTB.— As  to  the  right  of  a  water  company  to 
compel  a  municipality  to  purchase  water  from  it, 
see  also  Re  Brooklyn  (N.  Y.)  f»  L.  K.  A.  870,  and 
White  V.  MeadvlUe  (Pa.)  84  L.  R.  A.  567. 
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bids  for  plans  and  specifications  for  the  con- 
struction of  a  water  plant.    Reversed. 

Statement  by  Pemberton*  Ch.  J. : 

This  is  a  suit  by  injunction.  It  appears 
from  the  record  that  on  the  29th  day  of  July, 
1895»  an  election  was  held  in  the  city  of  Helena 
by  which  the  legal  voters  of  said  city  decided 
that  the  city  might  extend  the  limit  of  its  in- 
debtedness for  the  purpose  of  securing  a  water 
supply  under  the  authority  of  §  6,  art.  18,  of 
the  Constitution  of  the  state,  and  the  laws 
passed  in  pursuance  of  such  constitutional 
provision.  At  a  meeting  of  the  city  council 
of  said  city,  after  it  had  been  determined  by 
said  election  that  the  city  might  extend  its  in- 
debtedness for  the  purpose  aforesaid,  the  city 
council,  by  resolution,  directed  the  city  clerk 
to  advertise  for  bids  for  a  supply  of  water  to 
be  furnished  to,  owned  and  controlled  by,  said 
city  in  accordance  with  plans  and  speciflca^ 
tions  which  had  theretofore  been  adopted  by 
said  city  council.  Thereafter  the  plaintiff 
water  company  commenced  this  suit  to  restrain 
the  city  from  receiving  bids  for  said  purpose; 
the  plaintiff  contending  in  its  complaint  that 
it  had  established  and  was  maintaining  a  water 
system  in  said  citv,  and  that  by  means  of  its 
said  system  the  city  had  been  for  a  long  time 
furnished,  and  was  then  being  furnished,  witii 
an  ample  supply  of  pure  and  wholesome  water, 
and  that  under  the  provisions  of  subd.  64  of 
g  4800  of  the  Political  Code  of  the  slate  the 


See  also  47  L.  R.  A.  214. 
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city  was  compelled  by  ordloaDce  to  purchase 
the  water  system  of  plaintiff,  and  had  do  au- 
thority to  advertise  for  bids  or  to  enter  into 
any  contract  with  any  other  person  or  persons, 
corporation  or  corporations,  for  a  system  of 
water  supply  for  the  inhabitants  of  said  city. 
The  defendants  answered,  and,  among  other 
things,  deny  that  the  city  is  prohibited  from 
purchasing  or  supplying  itself  with  another 
water  system  for  the  use  of  the  city  and  its  in- 
habitants by  the  provisions  of  the  law  above 
referred  to  or  by  any  other  law.  On  a  he»r- 
ine  the  court  issued  its  order  restraining  the 
defendants  from  advertisinff  for  bids  for  a 
water  plant  to  be  owned  and  operated  by  the 
city  of  Helena,  in  accordance  with  the  prayer 
in  the  complaint.  From  this  order  the  appeal 
is  prosecuted. 

Meur$»  Haasena  Bollard*  Toole  A 
Wallace*  H.  G.  HGliitire»  and  S.  H.  Ho- 
Intire*  for  appellants: 

The  act  imposes  a  new  liability  on  the  city 
in  favor  of  the  plaintiff  corporation  because  of 
past  transactions — the  previous  establishment 
«ud  maintenance  of  a  water  system  under  the 
charter  and  franchise.  This  is  contrary  to  the 
provisions  of  §  13,  art.  15,  of  the  Constitution. 

A  statute  which,  operating  upon  facts  exist- 
ing at  the  time  of  its  passage,  attempts  to  im- 
pose upon  one  person  a  debt  or  duty  to  another, 
where  there  was  no  right  and  no  obligation  in 
existence  before  the  passage  of  the  act,  is  in 
violation  of  the  constitutional  prohibitions. 

8  Am.  &  £ng.  £nc.  Law,  p.  760;  Dill.  Mun. 
Corp.  §  75:  Simon  v.  Northup,  27  Or.  487,  30 
L.  ft.  A.  171;  StaU,  NoHhwehtern  Nat,  Bank, 
v.  Dickerman,  16  Mont.  278;  New  Orleans  Gas 
Unhi  Co.  V.  Louisiana  Light  <t  H,  P.  A  Mfg, 
Co.  115  U.  S.  662,  663-^70,  29  L.  ed.  521- 
^23. 

This  act  also  impairs  the  obligation  of  the 
charter  contract  wherein  the  city  expressly  re- 
served the  right  at  any  future  time  to  purchase 
its  water  supply  from  any  other  person  or  cor- 
4)oration. 

Jialtimore  Trust  A  O,  Co.  v.  Baltimore,  64 
Fed  Rep.  153;  Chicago  v.  Sfieldon.  76  U.  8.  9 
Wall.  50.  19  L.  ed.  594;  Union  P.  R.  Co.  v.  De- 
Busir,  12  Colo.  305.  3  L.  R.  A.  350;  Parmelee  v. 
Chicago,  60  111.  267;  Flint  A  F.  PI.  Boad  Co, 
T.  Woodhvll  25  Mich.  99,  12  Am.  Rep.  238. 

The  charter  must  always  be  construed  most 
•strictly  against  the  companv. 

Stein  V.  Bienville  Water  'Supply  Co,  34  Fed. 
Rep.  145. 

A  legislative  grant  of  right  to  furnish  water 
is  not  exclusive  unless  expressly  declared  so. 

Be  Brooklyn,  143  N.  T.  596, 26  L.  R.  A.  270. 

The  constitutional  provision  as  to  impairing 
■obligations  applies  for  the  municipality  as  well 
as  against  it. 

Johnson  Y.  Bandolph  County  Comrs,  140  Ind. 
152. 

This  act  assumes  to  restrict  the  general  and 
'Unlimited  power  to  procure  which  the  Consti- 
tution guarantees,  under  the  authority  ^ven 
in  the  proviso,  only  to  authorize  the  submission 
of  the  question  of  extending  the  debt  limit. 

People  V.  Pinckney,  32  IT  Y.  394. 

The  said  section  of  the  Constitution  requires 
that  if  the  debt  limit  be  extended,  the  funds 
be  used  to  buy  a  supply.  This  means  a  suf- 
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ficiency  for  all  needs  both  as  to  quantity  and 
quality. 

Jourdain  v.  Wilson,  4  Barn.  &  Aid.  266; 
Orooke  v.  Slack,  20  Wend.  177. 

If  the  act  be  construed  to  require  the  city  to 
buy  anv  old  water  plant,  though  impure  and 
unwholesome  in  quality,  it  abridges  the  police 
power  of  the  state  contrary  to  §  9,  art.  15,  of 
the  Constitution. 

St.  Tammany  Watencorks  Co.  v.  New  Orleans 
Waterworks  Co.  120  U.  8.  67.  80  L.  ed.  564; 
Citizens^  Water  Co,  v.  Bridgeport  Hydraulic  Co, 
55  Conn.  1. 

Messrs,  B.  P.  Carpenter  and  Glayber^* 
Corbett,  As  Ghtnii,  for  respondent: 

The  statute  does  not  impose  any  new  liabil- 
ity on  the  city  in  favor  of  the  plaintiff  cor- 
poration because  of  past  transactions. 

The  legislative  assembly  had  the  right  to  in- 
graft any  condition  upon  the  grant  of  a  power. 
Besides,  it  had  been  repeatedly  held  that  a 
moral  obligation  will  uphold  a  contract  or 
statute  and  is  not  within  the  inhibition  of  con- 
stitutional provisions  like  §  13  of  art.  15. 

Jeffoson  City  Gaslight  Co.  v.  Clark  {**New 
Orltans  v.  CTarifc"),  95  U.  8.  654, 655.  24  L.  ed. 
522.  523;  WaUa  Walla  Water  Co.  v.  WaUa 
WaOa,  60  Fed.  Rep.  957. 

On  motion  for  rehearing. 

The  legislature  did  in  no  sense  undertake  to 
compel  the  city  to  incur  an  indebtedness  or 
enter  into  a  contract.  The  entire  matter  was 
left  to  the  discretion  of  the  city. 

The  cities  are  left  free  to  determine  whether 
they  desire  to  construct  a  sewerage  system  or 
procure  a  water  supply.  Until  the  city  by  its 
own  action  determines  that  it  desires  to  avail 
itself  of  the  benefit  of  the  statute,  the  statute  is 
a  dead  le'tter. 

If  it  concludes  that  it  is  expedient  to  incur 
an  indebtedness,  it  ma^  exercise  the  power  sub- 
ject to  the  following  limitations: 

1.  It  must  submit  the  question  to  the  tax- 
payers to  be  affected  by  such  indebtedness,  and 
the  proposition  must  be  carried  by  the  affirm- 
ative vote  of  the  majority  thereof. 

2.  If  it  desires  to  procure  a  water  plant  after 
the  vote  has  been  had,  the  city  must  negotiate 
with  the  owners  of  an  existing  plant,  if  such 
plant  there  be.  It  does  not  require  the  city  to 
enter  into  a  contract  to  purchase  the  plant  if 
the  city  does  not  desire  so  to  do,  but  the  city 
may  condemn  the  plant  and  pay  therefor  its 
actual  value,  and  if  the  plant  is  not  complete, 
the  title  not  perfect,  or  the  supply  not  suffi- 
cient, it  need  only  pay  what  the  property  is 
worth  to  the  city. 

3.  The  citj  pannot  construct  a  new  plant  if 
there  is  one  in  existence.  This  would  be  true 
without  any  law. 

Walla  Walla  Water  Go.  v.  Walla  WaUa,  60 
Fed.  Rep.  957. 

The  law  is  therefore  not  compulsory  on  any 
city  to  procure  any  water  plant,  and  does  not 
compel  any  city  to  incur  any  indebtedness 
without  its  consent. 

Pembertoiit  Ch.  J.,  delivered  the  opinion 
of  the  court: 

There  are  a  number  of  errors  assined  in 
this  record.  The  action  of  the  court  in  strik- 
ing out  parts  of  appellants'  answer  is  com- 
plained of.  It  ia  contended  tluiUthe  law.ro- 
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ferred  to  11  the  statement  was  not  enncted  Id 
accordance  with  the  requirements  of  the  Con- 
stitution. But  we  agree  with  counsel  for 
respondent  that  the  only  question  presented 
for  our  determination  is  as  to  the  constitu- 
tionality of  the  last  two  provisos  of  subd.  64 
of  §  4800  of  the  Political  Code.  We  shall  not, 
therefore,  discuss  any  minor  matters  involved, 
but  proceed  to  an  investigation  of  the  real  is- 
sue prei^eDted.  The  two  provisos  involved 
constitute  part  of  the  law  In  relation  to  the 
legislative  powers  of  incorporated  cities  and 
towns  in  this  state.    They  read  as  follows: 

''Provided,  that  whenever  a  franchise  has 
been  granted  to.  or  a  contract  made  with,  any 
person  or  persons,  corporation  or  corporations, 
and  such  person  or  persons,  corporation  or 
corporations,  in  pursuance  thereof  and  in  good 
faith,  have  established  and  maintained  a  sys- 
tem of  water  supply,  the  city  or  town  granting 
such  franchise,  or  entering  Into  such  contract, 
before  taking  any  action  for  the  procurement 
of  a  water  supply  to  be  owned  oi  controlled 
by  such  city  or  town,  shall,  by  the  passage  of 
an  ordinance,  give  notice  to  such  person  or 
persons,  corporation  or  corporations,  that  it 
desires  to  purchase  the  plant  and  franchise  of 
such  person  or  persons,  corporation  or  corpo- 
rations, it  shall  have  the  right  to  so  purchase 
the  said  plant  upon  such  terms  as  the  parties 
may  agree;  In  case  they  cannot  agree  then  the 
said  city  or  town  may  proceed  to  acquire  the 
same  under  the  laws  relating  to  the  taking  of 
private  property  for  public  use.*' 

"Provided,  that  no  city  or  town  having  a 
water  supply  furnished  by  private  parties, 
under  a  contract  or  franchise  entered  into,  or 
granted  by  the  city  or  town,  shall  proceed  to 
the  erection  or  construction  of  a  water  plant 
to  be  operated  by  it,  but  in  case  the  city  or 
town  shall  desire  to  own  and  operate  Its  water 
supply  it  shall  acquire  the  plant  already  in 
operation  therein  as  herein  provided." 

Has  the  legislature,  by  this  enactment,  un- 
dertaken to  impose  u[>on  the  city  of  Helena 
and  its  inhabitants  an  obligation  unauthorized 
by  the  Constitution,  without  the  consent  and 
against  the  will  of  the  city  council  and  the 
legally  constituted  authorities  of  the  city? 
By  the  first  of  these  two  provisos  It  became 
the  duty  of  the  city,  before  taking  action  to 
procure  a  water  supply  to  be  owned  or  con- 
troUed  by  the  city,  to  pass  an  ordinance  noti- 
fying the  plaintiff,  the  owner  of  the  water 
supply  system  then  in  operation,  that  it  de 
sired  to  purchase  the  plant  and  franchise  of 
the  plaintiff  upon  such  terms  as  might  be 
agre^  upon,  and  in  case  of  disagreement  the 
city  would  proceed  to  acquire  the  plant  of 
plaintiff  by  condemnation  proceedings.  The 
second  proviso  makes  it  absolutely  incumbent 
upon  the  city,  and  all  cities  similarly  situ- 
ated, to  purchase  whatever  water  plant  or  sys- 
tem is  in  operation  and  owned  by  any  person 
or  corporation  under  contract  entered  into 
with  or  franchise  eranted  by  the  city  or  town, 
at  the  time  such  dty  or  town  decides  to  pro- 
cure, own,  or  control  a  water  system  of  its 
own.  If  any  city  or  town  desires  to  own  its 
own  water  plant  or  system,  this  law  requires 
it  to  purchase  whatever  water  plant  or  system 
is  owned  .or  controlled  by  any  person  or  cor- 
poration under  any  contract  or  franchise  en-, 
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tered  Into  with  or  granted  by  said  city  or  town. 
The  law  compels  the  city  or  town  to  purchase^ 
in  one  of  the  ways  specified,  whatever  plant 
or  system  is  so  owned  or  controlled  in  said  city 
or  town  by  any  person  or  corporation  under 
any  contract  entered  into  with  or  franchise 
granted  by  said  cit^  or  town.  The  city  or 
town  has  no  discretion  in  the  matter.  The 
requirements  of  the  statute  are  compulsory. 
To  purchase  such  plant  or  system  necessarily 
requires  the  city  or  town  to  incur  an  indebt- 
edness. When  an  indebtedness  is  incurred 
by  a  city  or  town,  it  necessarily  requires  the 
assessment  of  taxes  upon  the  property  of  the 
inhabitants,  and  the  collection  thereof,  to  meet 
and  discharge  such  indebtedness.  Is  such  in- 
debtedness or  oblijration  such  a  one  as  the  state 
has  the  right  to  impose  upon  a  city  or  town, 
or  compel  a  city  or  town  to  assume  without  ita 
consent?  A  city  or  town  is  bound  to  do  and 
perform,  and  may  be  compelled  to  perform, 
certain  public  duties.  But  there  are  certain 
local  and  private  obligations  and  offices  which, 
a  city  or  town  may  or  may  not  perform,  and 
which  they  cannot  be  compelled  by  the  state 
to  perform.  Discussing  and  distinguishing 
the  questions  here  involved,  Judge  Cooley,  in 
People,  Park  Camm.,  v.  Detroit,  28  Mich.  228, 
15  Am.  Rep.  202,  says:  "In  People,  Le  Boy,  v. 
HurUmt,  24  Mich.  44,  9  Am.  Rep.  108,  we  con- 
sidered at  some  length  the  proposition  which 
asserts  the  amplitude  of  legislative  control 
over  municipal  corporativms.  and  we  there 
conceded  that  when  confined,  as  it  should  be, 
to  such  corporations  as  agencies  of  the  state  in 
its  government,  the  proposition  is  entirely 
sound.  In  all  matters  of  genera!  concern  there 
is  no  local  right  to  act  iudepeuocntly  of  the 
state;  and  the  local  authorities  cannot  be  per- 
mitted to  determine  for  themselves  whether 
they  will  contribute  through  taxation  to  the 
support  of  the  state  government,  or  assist  when 
called  upon  to  suppress  insurrections,  or  aid 
in  the  enforcement  of  the  police  laws.  Upon 
all  such  subjects  the  state  may  exercise  com- 
pulsory authority,  and  may  enforce  the  per- 
formance of  local  duties,  either  by  employing 
local  officers  for  the  purpose,  or  through  agents 
or  officers  of  its  own  appointment  The  same 
doctrine  was  declared  in  People,  Utrake,  v.  Ma- 
haney,  18  Mich.  481,  and  in  Peopie,  Bay  OUy, 
V.  State  Treaeurer,  23  Mich.  508.  It  was  also 
recognized  in  the  statement  that  in  the  levy  of 
taxes  for  purposes  of  general  concern  the  mu- 
nicipal bodies  cannot  demand  a  right  to  be  con- 
sulted, and  their  consent  is  immaterial.  And 
we  concur  fully  in  the  views  which  have  been 
expressed  by  other  courts  in  the  cases  to  which 
our  attention  was  called  on  the  argument,  that 
as  reeards  duties  which  the  people  in  the  sev- 
eral localities  owe  to  the  commonwealth  at 
large,  they  cannot  bo  allowed  a  discretionary 
authority  to  perform  them  or  not  as  they  may 
choose.  Such  an  authority  would  be  wholly 
inconsistent  with  anything  like  regular  or  uni- 
form government  in  the  state.  But  we  alsa 
endeavored  to  show  in  People,  Le  Boy,  v.  Hurl- 
hilt,  that  though  municipal  authorities  are 
made  use  of  in  state  government,  and  as  such 
are  under  complete  state  control,  they  are  not 
created  exclusively  for  that  purpose,  but  have 
other  objects  and  purposes  peculiarly  local, 
and  in  which  the  state  at  lar^  except  in  con- 

G( — 


Digitized  by^ 


lOogle 


iao7 


ESLSNA  COXSOUDATBD  WaTEB  Co.  Y.  StXBLB. 


41(^ 


forrine  the  power  and  rei^ulating  iU  exercise, 
is  legally  no  more  concerned  than  it  is  in  the 
individual  and  private  concerns  of  its  several 
citizens.  .  .  .  We  also  referred  in  People, 
Le  Boy,  v.  HurUnU,  to  several  decisions  in  the 
Federal  Supreme  Court,  and  elsewhere,  to 
show  that  municipal  corporations,  considered 
as  communities  endowed  with  peculiar  func- 
tions for  the  benefit  of  their  own  citizens,  have 
always  been  recognized  as  possessinff  powevs 
and  capacities,  and  as  being  entitled  to  ex- 
emptions,  distinct  from  those  which  they  pos- 
sess or  can  claim  as  conveniences  in  state  gov- 
ernment. If  the  authorities  are  examinra  it 
will  be  found  that  these  powers  and  capaci- 
ties, and  the  interests  which  are  acquired  under 
them,  are  usually  spoken  of  as  private,  in  con- 
tradistinction to  those  in  which  the  state  is 
concerned,  and  which  are  called  public;  thus 
putting  these  corporations,  as  regards  all  such 
powers,  capacities,  and  interests,  substantially 
on  the  footing  of  private  corporations.  This 
distinction  is  very  carefully  drawn  in  BaiUy 
V.  New  York,  8  Hill,  631,  88  Am.  Dec.  669. 
which  concerned  the  New  York  water  works, 
and  also  in  SnuOl  v.  DanvOle,  51  Me.  869;  Phil- 
adelphia ▼.  Fkb,  64  Pa.  180,  and  Wettem  Col' 
lege  of  Bomeopathic  Medicine  v.  Cleveland,  12 
Ohio  St.  876.  It  is  well  stated  by  Lewis,  Ch. 
J.,  in  Western  8av.  Fund  Soe.  ▼.  Philadelphia, 
81  Pa.  188,  72  Am.  Dec.  780,  in  speaking  of  a 
municipal  corporation  as  the  owner  of  gas 
works.  '  The  supply  of  gaslight,'  he  says,  *  is 
no  more  a  duty  of  sovereignty  than  the  supply 
of  water.  Both  these  objects  mav  be  accom- 
plished Uirough  the  agencv  of  individuals,  or 
private  corporations,  and  in  verv  many  in- 
stances they  are  accomplished  by  those  means. 
If  this  power  is  grantea  to  a  borough  or  a  city, 
it  is  a  special  private  franchise,  made  as  well 
for  the  private  emolument  and  advantage  of 
the  city  as  for  the  public  good.  The  whole 
investment  is  the  private  property  of  the  city, 
as  much  so  as  the  lands  and  houses  belonging 
to  it.'  "  Upon  the  same  quesMon  Chief  Jus- 
tice Breese,  in  People,  McCktgg,  v.  Chicago^  51 
in.  17,  2  Am.  Rep.  278,— a  case  involving  the 
question  as  to  whether  the  city  of  Chicago 
could  be  compelled  without  its  consent  to  as- 
sume a  local  indebtedness . — ^said :  ' *lf  the  prin- 
ciple be  admitted,  that  the  legislature  can,  un- 
invited, of  their  mere  will,  impose  sueh  a 
burden  as  this  upon  the  city  of  Chicago,  then 
one  much  heavier  and  more  onerous  can  be 
imposed, — in  short,  no  limit  can  be  assigned 
to  legislative  power  in  this  regard.  If  this 
power  is  possessed,  then  it  must  be  conceded 
that  the  property  of  every  citizen  within  it  is 
held  at  the  will  and  pleasure  of  the  legislature. 
Can  it  be  that  the  general  assembly  of  the 
state,  just  and  honest  as  its  members  may  be, 
is  the  depositary  of  the  rights  of  property  of 
the  citizen?  Would  there  be  any  sutficient 
security  for  property  if  such  a  power  was  con- 
ceded? Ko  well-regulated  mind  can  entertain 
the  idea  that  it  is  within  the  constitutional 
competency  of  the  legislature  to  subject  the 
earnings  of  any  portion  of  our  people  to  the 
hazards  of  such  legislation.  We  fail  to  per- 
ceive anv  real  difference,  in  principle,  in  forc- 
ing this  burden  upon  the  city,  and  imposing  a 
like  burden,  by  the  direct  action  of  the  legis- 
lature, upon  individual  property  owners  within 
87UR.  A. 


it,  for  in  both  cases  the  debt,  at  maturity, 
must  be  paid  by  such  holders,  while  the  ac- 
cruing interest  is  a  constant  drain  upon  their  re- 
sources. Ko  case  amid  the  multitude  which 
have  been  cited  by  the  relators  goes  to  the 
extent  of  this,  and  with  our  understaDding  of 
the  Constitution,  no  warrant  is  found  there  for 
such  legislation.  Rather  than  attempt  to  com* 
pel  submission  to  such  a  law,  surely,  the  al- 
ternative should  be  presented  to  the  city  to  be 
deprived  of  its  corporate  franchises,  for  cases, 
if  such  legislation  is  sanctioned,  may  arise 
where  a  city  would  prefer  such  deprivation  in 
preference  to  incurring  a  debt  which  might 
prove  ffreativ  detrimental  to  their  prosperity 
or  wholly  ruinous."  Chief  Justice  Breese  waa 
discussing  the  power  of  the  legislature  to  im- 
pose these  local  burdens  or  debts  upon  cities 
or  towns  under  the  Constitution  of  Illinois, 
and  concludes  that  the  legislature  has  no  such 
power.  Section  6,  art.  9.  of  the  Illinois  Con- 
stitution, under  which  the  decision  referred  to 
was  rendered,  gave  the  power  to  cities  and 
towns  to  assess  and  collect  taxes  for  corpo- 
rate purposes.  The  provision  of  our  Consti- 
tution upon  the  subject  is  as  follows:  "The 
legislative  assembly  shall  not  levy  taxes  upon 
the  inhabitants  or  property  in  any  county, 
city,  town,  or  municipal  corporation  for  coun- 
ty, town,  or  municipal  purposes,  but  it  may  by 
law  vest  in  the  corporate  authorities  thereof 
powers  to  assess  and  collect  taxes  for  such 
purposes."  Const,  art.  12,  §  4.  It  will  b© 
seen  that  our  constitutional  provision  is  much 
stronger,  and  goes  much  further  in  favor  of 
the  powers  of  cities  and  towns  to  assess  and 
collect  municipal  taxes,  than  does  the  Illiooia 
Constitution.  Our  Constitution  says  the  legis- 
lature shall  not  levy  taxes  upon  the  inhabit- 
ants or  property  ui  any  city  or  town  for 
municipal  purposes.  It  cannot  be  disputed 
that  the  indebtedness  pought  to  be  imposed 
upon  the  cities  and  towns  bv  the  legislation 
i  under  discussion,  without'their  consent,  is  for 
I  local  municipal  purposes,  ^or  can  it  be  dis- 
j  puted  that  to  compel  the  city  of  Helena,  and 
{Other  cities  and  towns,  to  assume  such  in-- 
debtedness  against  its  will  by  this  legislation, 
also  compels  the  assessment  and  collection  of 
taxes  by  the  city  against  its  will  for  the  pur- 
pose of  paying  tnis  compulsory  indebtedness. 
Speaking  of  such  legislation.  Judge  Cooley^ 
in  People,  Park  Comre.,  v.  Detroit,  28  Mich. 
228,  15  Am.  Rep.  202,  says:  *'The  consti- 
tutional principle  that  no  person  shall  be  de- 
prived of  property  without  due  process  of  law 
applies  to  artificial  persons  as  well  as  natural, 
and  to  municipal  corporations  in  their  private 
capacity,  as  well  as  to  corporations  for  manu- 
facturing and  commercial  purposes.  And 
when  a  local  convenience  or  need  is  to  be 
supplied  in  which  the  people  of  the  state  at 
large,  or  any  portion  thereof  outside  the  city 
limits,  are  not  concerned,  the  state  can  no 
more,  by  a  process  of  taxation,  take  from  the 
individual  citizens  the  money  to  purchase  it, 
than  they  could,  if  it  had  been  procured,  ap- 
propriate it  to  state  use.  ^  To  this  extent  the 
corporate  right  appears  to' us  to  be  a  clear  and 
undoubted  exception  to  the  general  power  of 
control  which  is  vested  in  ue  state.  Who- 
ever insists  upon  the  right  of  the  state  to  in- 
terfere and  control  by  compulsory  leglslatioo^ 
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the  action  of  the  local  coDStitaency  in  matters 
exclusiyely  of  local  concern,  should  be  pre- 
pared to  defend  a  like  interference  In  the  w> 
tion  of  private  corporations  and  of  natural  per- 
sons. It  is  as  easy  to  justify  on  principle  a 
law  which  permits  the  rest  of  the  community 
to  dictate  to  an  individual  what  he  shall  eat. 
and  what  he  shall  drink,  and  what  he  shall 
wear,  as  to  show  any  constitutional  basis  for 
one  under  which  the  people  of  other  parts  of 
the  state,  through  their  representatives,  dictate 
to  the  city  of  Detroit  what  fountains  shall  be 
erected  at  its  expense  for  the  use  of  its  citi- 
zens, or  at  what  cost  it  shall  purchase,  and 
how  it  shall  improve  and  embellish  a  park  or 
boulevard  for  the  recreation  and  enjoyment  of 
its  citizens.  The  one  law  would  rest  upon  the 
same  fallacy  as  the  other,  and  the  reasons  for 
opposing  and  contesting  it  would  be  the  same 
in  each  case."  Upon  this  subject  Chief  Jus- 
tice Breese,  in  People,  McCagg^  ▼.  Chicago, 
61  111.  17,  2  Am.  Rep.  278.  says:  **So  sensi- 
bly impressed  were  the  f  ramers  of  our  Con- 
stitution, of  the  liability  of  legislative  bodies 
to  incur  debts,  sometimes  for  objects  not  en- 
tirely praiseworthy  or  useful,  and  the  hazards, 
losses,  and  disturbances  to  which  they  lead, 
that  they  interposed  the  power  of  the  people, 
at  the  very  threshold,  to  prevent  this  danger, — 
to  tie  up  the  hands  of  the  legislature  on  this 
subject— to  devest  it  of  a  power  which  dear- 
bought  experience  has  satisfied  the  people 
should  not  be  left  unrestrained.  The  burden 
imposed  by  this  law  upon  a  fractional  part  of 
this  great  state  is  tenfold  heavier  than  the 
leeislature  can  impose  upon  the  people  of  the 
whole  state,  without  their  previous  consent 
manifested  by  a  vote  at  a  general  election.  In 
view  of  this  wise  and  salutary  provision  of  the 
Constitution,  can  it  be  seriously  contended 
that  the  legislature  can  exercise  the  assumed 
power  to  force  one  and  all  the  municipalties 
•of  this  state  to  incur  debts  amounting  to  mil- 
lions of  dollars  by  one  dash  of  the  legislative 
pen,  for  corporate  purposes,  when  to  meet  the 
most  urgent  demands  of  the  public,  and  pro- 
vide for  the  general  welfare,  they  cannot 
-create  a  debt  against  the  state  exceeding  the 
sum  of  $50,000?  The  proposition  is  so  incon- 
sistent with  the  spirit  and  plain  intention  of 
this  provision  that  it  can  receive  no  favor  in 
this  court.  How  can  we  hold,  in  view  of  the 
protection  this  clause  was  designed  to  give  the 
people  of  the  whole  state,  that  the  people  of  a 
particular  municipality  can  be  subjected  to  a 
-corporate  debt  without  the  consent  either  of 
the  people  to  be  taxed  or  of  their  corporate 
authorities?  The  protection  of  the  whole  im- 
plies, necessarily,  the  protection  of  all  its  or- 
ganized parts,  and  the  whole  cannot  be  secure 
while  all  or  any  of  its  parts  are  exposed  to 
danger.  What  is  the  real  value  of  this  pro- 
vision of  the  Constitution,  if  the  legislature, 
inhibited  from  incurring  a  debt  beyond  $50,- 
OOO  on  behalf  of  the  state,  may  force  a  debt 
tenfold  or  one  hundred  fold  greater,  for  there 
Is  no  limit  to  the  power,  upon  all  the  cities  of 
the  state?  We  can  perceive  none.  Where 
these  municipalities  become  so  indebted  by 
compulsion  of  the  legislature,  the  whole  state, 
in  its  real  and  substantive,  if  not  in  its  cor- 
porate, body,  will,  in  truth  and  in  fact,  be  the 
debtor,  for  the  same  power  of  coercion  can  be 
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applied  to  counties  and  towns,  and  as  the  state 
is  made  up  of  cities,  counties,  and  towns,  the 
whole  state  may  thus  become  Involved.  This 
provision,  then,  would  be  no  restriction  upon 
the  power  to  create  a  debt  beyond  a  certaia 
amount,  and  would  fail  of  its  purpose  of  pro- 
tecting the  state  and  its  citizens  from  oppress- 
ive burdens.  Those  citizens  who  are  lo  be 
affected  by  the  debt  should  certainly  have 
some  voice  in  its  creation,  on  the  same  princi- 
ple that  the  people  of  the  whole  state  are  to 
express  their  consent,  by  a  vote,  to  the  crea- 
tion of  a  debt  affecting  them  and  their  ma- 
terial interests." 

These  two  decisions  from  which  we  have 
quoted  so  largely,  delivered  by  two  of  the 
ablest  jurists  that  this  country  has  produced, 
are  leading  cases  upon  the  questions  involved 
in  this  appeal  These  two  distinguished 
ludges  declare  that  the  cases  have  been  ex- 
haustively argued  by  the  best  lawyers  of  the 
respective  states.  These  cases  are,  in  our 
judgment,  absolutely  conclusive  of  the  one 
question  presented  by  this  appeal,  namely,  the 
constitutionality  of  the  compulsory  statute 
under  which  this  action  is  prosecuted.  See 
also  People,  Dunkirk,  W,  db  P.  R.  Go,  v.  Bat- 
eheUor,  53  N.  Y.  128,  18  Am.  Rep.  480;  1  DilL 
Mun.  Corp.  4th  ed.  §  72  et  eeq. 

It  is  contended  by  appellants  that  the  law 
in  question  is  void  because  in  violation  of  §  13, 
art.  15.  of  the  Constitution,  in  that  *'it  im- 
poses on  the  people  of  the  ciiy  a  new  liability 
in  respect  to  transactions  or  consideration  al- 
ready past."  At  the  time  of  the  enact- 
ment of  this  law  the  city  was  under  no  obliga- 
tion to  buy  the  plaintiff's  water  plant.  The 
fact  that  the  plaintiff  had  established,  was  the 
owner  of,  and  was  controlling  and  operating, 
its  plant  under  the  contract  with,  or  franchises 
granted  by,  the  city,  at  the  time  of  the  enact- 
ment by  the  law,  constituted  no  valid  consid- 
eration for  this  compulsory  indebtedness.  If 
this  constituted  a  consideration,  it  was  passed. 
Under  the  contract  or  franchise  upon  which 
the  plaintiff  bases  its  right  of  action  the  cltv 
reserved  the  right  to  enter  into  contracts  with 
and  purchase  water  from  any  other  person  or 
corporation  for  city  purposes.  The  city,  so 
far  as  shown,  has  never  at  any  time  assumt  d 
any  sort  of  obligation  to  purchase  plain- 
tiff's plant.  It  is  contended  that  the  moral  ob- 
ligation of  the  city  to  assume  this  compulsory 
indebtedness  is  sufficient  to  support  the  law 
and  relieve  it  of  its  unconstitutionality,  if  it 
be  in  conflict  with  the  Constitution.  But  we 
are  unable  to  see  what  moral  obligation  the 
city  is  under,  or  has  ever  assumed,  that  would 
bring  the  law  under  the  rule  contended  for  by 
counsel  for  respondent.  The  city  never 
agreed  to  continue  for  all  time  to  buy  water  of 
the  plaintiff.  It  expressly  reserved  the  right 
to  do  otherwise.  Plaintiff's  plant  may  not  be 
capable  of  furnishing  an  ample  supply  of 
wholesome  water  for  the  Inhabitants  of  the 
city,  either  now  or  as  the  city  may  expand 
and  increase  In  population  in  the  future.  The 
plant  and  system  may  be  practically  worth- 
less. It  may  be  so  involved  in  debt  and  en- 
cumbered that  the  plaintiff  could  convey  no 
title  for  any  sum  proportionate  to  its  real 
value.  To  purchase  the  plant  might  so  In- 
crease the  indebtedness  ofthe  city  as  to  ez- 
igitized  by  VjO 
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ceed  the  constitutional  limit,  or,  at  any  rate. 
80  as  to  become  ruinous  to  the  inhabitants  of 
the  city.  The  city  may  be  able  to  procure  a 
water  system  and  supply  for  half  what  plain- 
tiff's  plant  would  cost.  Lb  there  any  such 
moral  obligation  on  the  part  of  the  city  dis- 
closed in  this  case  as  would  justify  this  court 
in  compelling  it  to  assume  the  indebtedness 
necessary  for  it  to  assume  in  order  to  purchase 
plaintiff's  plant,  and  tax  the  people  for  the 
money  to  meet  such  indebtedness,  in  total 
disregard  of  all  these  possible  and  probable 
«yents?  8hi|Il  it  be  said,  in  obedience  to  this 
law,  that  the  city  authorities,  the  leeal  repre- 
sentatives of  the  inhabitants  of  the  city,  have 
no  discretion  in  the  premises,  but  must  obey, 
notwithstanding  disaster  and  oppressive  tax- 
ation and  ruin  may  come  upon  the  people  as 
a  consequence?  We  think  the  two  provisos 
of  the  law  under  discussion  are  in  violation  of 
the  clauses  of  the  Constitution  quoted  and 
referred  to  above,  as  well  as  the  spirit  of  our 
governmental  system,  which  recognizes  *'that 


the  people  of  every  hamlet,  town,  and  city 
of  the  state  are  entitled  to  the  benefits  of  local 
self-government."  The  law  is  not  supported 
by  any  moral  obligation,  but  is  rather  a  viola- 
tion of  law,  equity,  the  Constitution,  as  well 
as  the  principle  of  moral  oblif^aiion  invoked 
by  the  respondent.  It  violite^  the  general 
rule  of  the  law  that  the  consent  of  parlies  to 
a  contract  is  essential  to  its  validity,  whether 
the  parties  be  natural  or  artificial  persons. 
We  are  at  a  loss  to  find  an^  theory  of  law, 
equity,  or  Justice,  upon  which  we  can  con- 
scientiously sustain  the  constitutionaliry  of 
the  statute  in  question. 

The  Judgment  and  order  appealed  from  are 
retersed,  and  the  cause  remanded,  with  direc- 
tions to  dissolye  the  injunction  anddismlai 
plaintiff's  complaint. 

Hunt  and  Bnck«  JJ.,  concur. 

Rehearing  denied. 
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Thomas  O.  BULLOCK 

0. 

DELAWARE,  LACKAWANNA,  &  WEST- 
ERN RAILROAD  COMPANY. 

*1 .  A  person  entitled  by  tbe  terms  of  hie 
ticket  to  ^'personal  passage**  on  a  rail- 
road car  has  not  tbe  riffht  to  carry  with  him 
paokajres  of  ffrocerles  for  tbe  use  of  bis  family. 

8.  The  oHlcers  of  the  railroad  company, 
after  be  enters  the  car,  cannot  lawf  uUy  take  suob 
paokaffes  from  blm  by  force. 

8.  The  remedy  of  the  company,  alter 
giving  him  notice  to  remove  such,  packages 
from  tbe  car,  and  bis  refusal  to  do  so,  is  to  re- 
move tbe  pasaenger  and  his  packages,  using  no 
unneoesBary  force. 

(February  18, 1807.) 

ON  RULE  to  show  cause  why  a  new  trial 
sljould  not  be  granted  after  verdict  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  wrongful  conversion 
of  packages  belonging  to  plaintiff  and  for  as- 
sault upon  him.     B^Ue  abeolute. 

Tbe  facts  are  stated  in  the  opinion. 

Mr,  Flavel  McOee,  for  defendant: 

Tbe  railroad  officials  were  not  bound  to  eject 
the  man.  even  although  tbey  had  tbe  right  to 
do  so.  It  was  their  privilege  to  remove  from 
their  property  those  things  which  were  there 
In  violation  of  the  contract. 

It  is  the  right  of  the  company  to  enforce 
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their  rules  and  their  contracts  of  carriage  of 
passengers  on  trains  by  force,  and  no  other 
met  boa  of  enforcement  could  be  adequate. 

Fetrie  v.  Penneylvania  R,  Oo,  4d  I^.  J.  L. 
449. 

Mr,  John  Linn,  for  plaintiff: 

Tbe  meaning  of  tbis  agreement  on  the  part 
of  the  commuter  is  that  he  will  conform  to  idl 
of  tbe  reasonable  rules  and  regulations  of  the 
company. 

It  is  just  what  every  passenger  upon  a  rail- 
road car  is  bound  to  do  without  any  special 
agreement  whatever.  Nothing  more,'  nothing 
less. 

1  Rorer,  Railroads,  p.  277,  and  cases  cited. 

Even  if  true  that  he  was  violating  a  rule,  and 
it  was  a  reasonable  rule,  this  ^ve  the  com- 
pany no  such  right  as  they  claim  to  remove 
him  or  to  treat  him  in  any  other  than  a  decent 
and  respectful  manner.  If  they  made  it  a  rule 
or  regulation  that  such  parcels  should  not  be 
carried  into  a  passenger  car,  was  it  a  reason- 
able rule  to  which  he  was  bound  to  conform? 
Whether  reasonable  or  not,  it  was  the  province 
of  the  jury  to  determioe. 

State  V.  Overton,  24  N.  J.  L.  441,  61  Am. 
Dec.  671;  Mom'8  d  E.  R.  Go,  v.  Ayree,  29  N. 
J.  L.  895,  80  Am.  Dec.  215;  Compton  v.  Van 
Volkenburgh,  34  N.  J.  L.  1»4. 

The  rule  is  not  reasonable,  and  the  company 
were  entirely  wrong  in  attempting  to  remove 
the  plaintiff  from  the  car,  or  to  take  from  him 
the  parcels  which  he  had  in  his  possession. 

When  a  passenger  is  entitled  to  a  seat  in  a 
car.  be  may  occupy  it  by  himself,  and  take 
with  him  such  articles  and  such  parcels  as  are 
not  in  any  way  offensive,  and  do  not  in  the 


KOTB.— This  seems  to  be  a  pioneer  case  on  the  i  As  to  tbe  liability  of  a  carrier  for  merchandise 
question  of  a  passenirer^s  right  to  carry  paduffes  intrusted  to  it  by  a  passenfcer,  see  Kansas  aty,  M. 
In  a  railroad  car.  I  ft  B.  B.  Go.  v.  Higdon  (Ala.)  14  L.  By^  S1&.        t 
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least  degree  discommode  any  other  passengers, 
apd  do  no  injary  whatever  to  the  car  or  any  of 
its  furniture. 

Where  the  plaintiff  is  entitled  to  recover,  the 
amount  of  damages  is  almost  entirely  and  ex- 
clusively within  the  province  of  the  Jury.  It 
would  be  an  extraordinary  case  which  would 
warrant  the  interference  of  the  court  on  the 
ground  of  an  excessive  award. 

Goddard  v.  Orand  Trunk  R  Co,  57  Me.  202, 
2  Am.  Rep.  39;  New  Orleans,  J,  A  G.  N.  /?. 
Co.  V.  Eurst,  86  Miss.  6()0,  74  Am.  Dec.  785; 
ConsolidaUd  Traction  Co.  v.  Taborn,  58  N.  J. 
L.  1;  NetD  Jersey  8.  B.  Co,  ▼.  BroekeU,  121  U. 
8.  637,  80  L.  ed.  1049. 

Van  SyckeU  J.,  delivered  the  opinion  of 
the  court: 

On  the  28th  of  January,  1896,  Bullock,  the 
plaintiff,  went  to  the  Hoboken  station  of  the 
defendant  railroad  cooapany,  intending  to  take 
passage  on  its  cars  to  Dover.  He  had  with 
him  two  tickets,  entitling  him  to  a  passage, — 
one  a  family  ticket,  and  the  other  a  commuta- 
tion ticket.  On  the  ffimilv  ticket  there  was  a 
contract  indorsed,  "that  in  consideration  of 
the  reduced  rate  at  which  the  ticket  was  issued, 
wearing  apparel  only  should  be  taken  as  bag- 
gage." On  the  commutation  ticket  the  con- 
tract was  *'that  it  entitled  the  holder  to  per- 
sonal passage  only."  On  the  day  named,  the 
plaintiff  entered  the  car,  carrying  with  him 
two  packages  con  lain! ng  an  assortment  of  gro- 
ceries purchased  for  the  use  of  his  family.  He 
was  informed  by  employees  of  the  company 
that  he  bad  no  right  to  take  the  packages  with 
him,  and  that  he  must  remove  them,  or  get  off 
the  car  himself.  He  declined  to  do  either,  and 
thereupon  the  packages  were  taken  from  him, 
and  put  in  the  express  car,  and  he  was  allowed 
to  proceed  on  his  Journey.  This  suit  was 
brought  to  recover  damages  for  this  alleged  in- 
Jury,  and  the  trial  resulted  in  a  verdict  for  the 
plaintiff  for  $1,006. 

The  rights  of  the  passenger  must  be  meas- 
ured by  the  contract  he  made  with  the  com- 
pany. Whether  the  conditions  annexed  to  it 
are  reasonable  is  a  matter  of  no  legal  impor- 
tance whatever.  The  parties  were  competent 
to  contract,  and  made  the  contract  for  them- 
selves; and  it  could  not  be  altered  or  abrogated 
by  one  of  the  parties  to  it  without  the  consent 
of  the  other.  The  right  to  personal  passage 
clearly  does  not  include  the  right  to  transporta- 
tion of  packages  of  groceries,  and  such  pack- 
ages are  not  a  part  of  the  wearing  apparel. 
The  riirhts  of  the  respective  parties  must  be 
adjudged  upon  the  assumption  that  the  rail- 
road company  was  under  no  legal  obligation 
to  carry  the  passenger  and  the  packages.  The 
plaintiff  had  a  qualified  right, — that  is,  a  right 
to  persona]  passage, — and  when  he  presented 
himself  at  the  door  of  the  car  with  the  forbid- 
den packages  he  was  disqualified  to  demand  a 
passage  under  the  terms  of  his  contract.  The 
agreement  of  the  company  was  to  transport 
him,  and  not  to  carry  him  and  a  lot  of  gro- 
ceries. When  he  presented  himself  at  the  door 
of  the  car,  he  was  not  within  the  description 
of  the  contract  for  transportation,  and  the 
company  bad  a  right  to  refuse  him  admittance 
until  he  removed  the  disqualification,  and  ap- 
plied in  conformity  to  the  terms  of  the  under- 
87L.  KA. 


taking.  At  that  Juncture  it  seems  to  be  very 
clear  that  the  company  could  do  no  more  than 
deny  admission  to  the  plaintiff,  and  resist  his 
entrance  into  the  car  by  such  reasonat)le  force 
as  was  necessary  to  prevent  it.  The  plaintiff 
bad  voluntarily  rendered  himself  disentitled  to 
exact  performance  of  the  agreement  on  the 
part  of  the  company,  but  that  would  not  have 
justified  the  company  in  resorting  to  force  to 
separate  the  packages  from  his  person,  and 
thereby  remove  the  voluntary  disqualification. 
The  packages  were  the  property  of  the  plain- 
tiff. He  bad  a  right  to  the  possession  of  them, 
and  no  one  could  lawfully  wrest  them  frooa 
him  against  his  will.  But  he  succeeded  in  en- 
tering the  car  with  his  packages,  although  be 
was  warned  that  he  had  no  right  to  do  so. 
What  could  the  company  lawfully  do  under 
these  circumstances?  Anvtbing  which  the 
company  might  do,  to  be  lawful,  must  be  an 
act  which  would  cast  no  after-duty  on  it  to  the 
passenger  in  respect  to  such  act,  nor  subject 
the  company  to  any  after- liability  for  damages 
by  reason  of  having  done  it.  8uch  after-re- 
sponsibility would  incontestably  prove  that  the 
company  had  overstepped  the  line  which  cir- 
cumscribed its  risht  to  redress  itself.  Apply- 
ing this  test,  can  the  act  of  the  company  which 
constitutes  the  alleged  wrong  in  this  case  be 
Justified?  If  the  company  took  the  plaintifife 
propertv  from  him  against  his  will,  and  re- 
moved It  from  the  car,  it  became  the  voluntary 
custodian  of  such  property;  and  it  is  not  per- 
ceived how  the  company  could  escape  legal 
liability  to  restore  it  to  the  plaintiff,  or  answer 
for  its  value  in  damacea.  The  officer  of  the 
company  not  only  took  the  packages  without 
the  consent  of  the  plaintiff,  but  be  took  them 
by  force,  while  the  plaintiff  resisted,  and  tried 
to  prevent  it.  He  had  no  more  right  to  resort 
to  force  to  remove  such  property  than  the 
manager  of  a  theater  would  have  forcibly  to 
take  the  hat  from  the  head  of  a  lady  who  had 
a  seat  there  under  a  contract  that  she  would 
not  wear  a  hat  during  the  play.  The  remedy 
would  be  to  remove  the  person  who  refuses  to 
conform  to  the  conditions  under  which  the 
benefit  of  the  contract  can  be  claimed.  The 
presence  of  the  plaintiff  in  the  car  did  not  de- 
prive him  of  the  right  to  the  possession  of  bis 
property.  His  presence  there  with  such  prop- 
erty was  offensive  to  the  contract.  It  put  hiok 
in  the  position  of  any  other  person  who  had 
no  right  to  remain  upon  the  train,  and  sub- 
jected him  to  be  ejected  with  his  packages,  no 
unnecessary  force  being  used.  It  was  for  the 
plaintiff  to  elect,  upon  being  notified  that  he 
must  remove  his  goods  or  leave  the  train, 
whether  he  would  accept  transportation  upo& 
the  terms  agreed  upon.  The  right  of  the  com- 
pany was  to  refuse  to  carry  him  under  existing* 
conditions,  and  it  was  without  legal  authority 
to  resort  to  force  to  put  him,  against  his  will, 
in  such  condition  that  he  would  be  entitled  to 
his  seat  in  the  car.  Force  could  be  legally  ex- 
erted only  upon  the  disqualified  man.  The 
forcible  removal  of  his  parcels,  and  the  trans- 
fer of  them  to  the  express  car  with  orders  to 
carry  them  onward  was  unlawful,  and  consti- 
tuted a  conversion.  The  trial  court  submitted 
the  case  to  the  Jury  with  proper  instructioua 
upon  this  question,  but,  in  my  Judgment,  the 
damages  given  by  the  Jury^are  excessive  and 
Digitized  by  CjOOQIC 
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unwarranted  under  the  circumstances  dlBcloaed 
by  the  eyidence.  The  plaintiff  himsell  pro- 
voked the  ditBculty  by  attempUnff  to  assert  a 
right  which  he  did  not  possess.  The  contract 
was  plain  and  unambiguous,  and  be  chose  to 
resort  to  the  forcible  method  of  asserting  an 
unfounded  claim,  and  deliberately  inyited  a 
conflict  with  the  servants  of  the  compaov  at  a 
time  when  they  were  compelled  to  act  quickly. 
In  an  action  for  damages  resulting  from  a  mis- 


take committed  under  such  circunutanoes  the 
plaintiff  should  be  strictly  limited  to  compen- 
sation for  his  loss.  There  was  manifestly  no 
malice  on  the  part  of  the  company,  and  no 
ground  for  punitive  damagea  The  plaintiff's 
loss  will  be  satisfied  by  paying  him  the  value 
of  his  parcels  and  for  the  Injury  done  to  his 
clothing,  which  was  slight  f 

The  rule  to  ifiov  cauH  ihauld  be  made  abea- 
lute. 


NEW  YORK  COURT  OP  APPEALS. 


PEOPLE  of  the  State  of  New  York,  ex  rel, 

Joseph  STURGIS,  Beept., 

tj. 

John  FALLON,  Warden  of  the  City  Prison, 

Appt, 

aSSN.Y.L) 

1.  Bmeording  at  the  eourae  a  bet  en  a 
race  taking  place  on  a  race  oourae  entitled  to 
tb^  benefit  of  Laws  1805,  obap.  670,  the  penalty 
for  which  It  by  •  17  made  a  forfeiture  of  the 
yalue  of  the  wager  to  be  recovered  in  a  civil  suit, 
is  not  subject  to  punishment  under  Penal  Code, 
1 361,  which  provides  for  the  punishment  of  pool- 
eelltng  and  bookmaklng. 

8.  FtaAng  the  penalty  ibr  making  or  re« 
oordlnK  a  bet  on  a  horse  race  merely  at 
forfeiture  of  the  value  of  the  wager  to  be  re- 
covered in  a  civil  action  is  not  neoesaarlly  a  vio- 
lation of  a  constitutional  provision  requiring  the 
passage  of  appropriate  laws  to  prevent  gambling. 

(March  2. 1897.) 

APPEAL  by  defendant  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court, 
First  Department,  aflBrming  an  order  of  the 
Court  of  Oyer  and  Terminer  in  the  City  and 
County  ofl^ew  Tork  discharging  defendant 
upon  a  writ  of  habeas  corpus  from  custody  to 
which  he  had  been  committed  for  alleged  vio- 
lation of  the  statute  against  bookmaking  and 
poolselling.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesere.  John  R.  Fellows  and  John  D. 
Lindaay*  for  appellant: 

The  business  of  "bookmaking"  is  a  weJI- 
understood  form  of  gambling,  and  judicial 
notice  will  be  taken  of  the  meaning  of  the 
term  as  used  in  the  statute. 

The  courts  have  recognized  the  business  of 
making  and  recording  bets  and  wagers  as  con- 
stituting "bookmaking"  within  the  generally 
accepted  deOnition  of  the  term. 

Halev  V.  Cridge,  Daily  Register,  March  11 » 
1892;  Murphy  v.  New  fork  Board  of  Police,  11 
Abb.  N.  C.  837;  Jerome  Park  Co.  v.  New  York 
Board  of  Police,  11  Abb.  N.  C.  842;  Beilly  v. 
Gray,  77  Hun,  402. 

No  penalty  for  the  offense  of  engaging  in 
bookmaking,  other  than  that  prescribed  by 
g  85  L  of  the  Penal  Code,  is  provided  by  law, 
and  the  offense  is  therefore  punishable  in  the 
manner  there  declared. 

Nora.— For  statute  as  to  bookmaking  on  raoe 
course,  see  also  State  ▼.  Walsh  (Mo.)  85  L.  B.  A.  28L 
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Mr,  Benjamin  Steinhardt,  for  Anti-Pool- 
selling  Amendment  Committee: 

Section  17  of  chapter  670  of  the  Laws  of  1895 
is  unconstitutional. 

PeupU,  Wood,  V.  Draper,  15  N.  Y.  582. 

Any  act  of  the  legislature  which,  on  its  face; 
is  but  an  evasion  of  the  Constitution's  com- 
mand, would  be  unconstitutional  and  void. 

People,  Bolton,  v.  Alberiton,  65  N.  Y.  55. 

When  the  Constitution  was  adopted  it,  of 
itself,  abrogated  the  Ives  pool  bill  so  far  as  the 
suspension  of  the  Penal  Code  provisions  were 
concerned,  and  no  other  legislation  was  neces- 
sary to  accomplish  the  purpose. 

N.  Y.  Const.  1894,  art.  1,  §  16;  Pifople  v. 
Cleary,  18  Misc.  546;  Be  8weeUy,  12  Misc.  174, 
Affirmed,  Be  Keymer,  148  N.  Y.  219,  85  L.  R. 
A.  447. 

Mr,  DeLaneey  Nicoll*  for  respondent: 

The  respondent  did  not  commit  the  crime  of 
poolselliog. 

Daly  V.  State,  18  Lea,  228;  Irving  v.  Briiton, 
8  Misc.  201;  State  v.  LoteU,  89  N.  J.  L.  458. 

The  respondent  did  not  Commit  the  crime  of 
occupying  any  room,  shed,  tenement,  tent, 
booth,  or  building,  float  or  vessel,  or  any  part 
thereof,  or  any  place  or  stand  of  any  kind  upon 
any  public  or  private  grounds  within  this  state 
with  books,  papers,  apparatus,  or  parapher- 
nalia for  the  purpose  of  recording  bets  and 
wagers. 

The  place  occupied  must  be  a  fixed,  ascer- 
tained place. 

Shaw  V.  Morley,  L.  R.  8  Ezch.  187;  Bowsy. 
Fenwick,  L.  R.  9  C.  P.  889;  QaOawayy,  Mariee, 
L.  R  8  Q.  B.  Div.  275. 

Betting  not  in  a  fixed,  ascertained  place,  but 
betting  ambulando  isno'i  within  either  the  New 
York  or  the  English  statute. 

Queen  ^,  Cook,  L.  R.  18  Q.  B.  Div.  877; 
Whitehuret  v.  Pincher,  62  L.  T.  N.  8.  483; 
Downee  v.  /o*n«>/i[1895]  2  Q.  B.  203;  Doggett 
V.  Cattemt,  19  C.  B.  N.  8.  765;  Snow  v.  Bill, 
L.  R  14  Q.  B.  Div.  688;  Henretty  v.  Hart,  18 
8ess.  Cas.  4th  Series,  p.  9. 

By  bookmaking  as  it  was  used  in  the  consti- 
tutional amendment  and  in  the  law  of  1895  was 
not  meant  merely  the  recording  of  bets  and 
wagers  as  a  business,  but  a  well-known  species 
of  public  gambling,  which  at  the  time  of  the 
passage  of  the  amendment  was  flourishing  on 
the  race  tracks  under  the  license  of  the  Ives 
pool  bilL 

Murphy  v.  New  York  Board  of  Police,  11  Abb. 
N.  C.  887;  Jerome  Park  Co.  v.  New  York  Board 
ofPoUee,  11  Abb.  N.  C^p^  BeiUy  v.  Qra^ 
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77  Hun,  402;  Haley  ▼.  Oridge,  Daily  Register, 
March  11,  1892. 

In  interpreting  the  meaning  of  words  in  a 
constitution  or  statute,  aid  may  be  sought  in 
contemplation  of  the  mischief  designed  to  be 
remedied  or  guarded  against  by  the  provision 
in  question. 

Cooley,  Const.  Lim.  79.  80. 

Even  if  the  court  should  consider  that  the 
term  *' bookmaking,"  found  in  g  851  of  the 
Penal  Code,  means  the  public  business  or 
occupation  of  making  and  recording  bets  and 
wagers,  Sturgis  and  Jones  did  not  violate  the 
Code  provision. 

Even  if  bookmaking  means  the  business  of 
public  betting  or  of  betting  with  the  general 
public,  and  if  Jones  and  Sturgis  were  engaged 
in  it,  yet  they  committed  no  crime  for  they  did 
nothing  but  make  and  record  bets  and  wagers 
upon  an  authorized  race  track. 

Section  17  of  chapter  570  of  the  Laws  of  1895 
is  not  unconstitutional. 

Unless  an  act  runs  counter  to  a  constitu- 
tional limitation,  or  is  a  clear,  obvious,  and 
palpable  evasion  of  it,  the  courts  will  not  un- 
dertake to  revise  the  legislative  determination 
that  it  is  appropriate  for  the  purposes  which  the 
Constitution  has  in  view. 

Cooley,  Const.  Lim.  154;  Re  Cfurtis,  106  U. 
8.  871.  27  L.  ed.  282;  JuiUiard  v.  Oreenman 
rUgal  Tender  CkueifX  110  U.  S.  421, 28  L.  ed. 
204:  State,  Berry,  v.  8h%eld$,  4  Mo.  App.  264; 
8tate,  Johnson,  v.  Hitchcock,  1  Kan.  178,  81 
Am.  Dec.  503;  StaU,  Herron,  v.  Smith,  44  Ohio 
St.  849:  Patterson  v.  Barlow,  60  Pa.  54; 
State,  Henderson,  v.  Boone  County  Ct.  50  Mo. 
817;  Cooley,  Const.  Lim.  6th  ed.  p.  201;  Be 
Bayard,  25  Hun,  546. 

Martin,  J.,  delivered  the  opinion  of  the 
court: 

The  relator  was  charged  by  an  information 
filed  with  one  of  the  magistrates  of  the  city  of 
New  York  with  a  violation  of  §  851  of  the 
Penal  Code,  in  that  on  October  24, 1895.  at  the 
pri  vategrou  nds  of  the  Westchester  Racing  Asso- 
ciation, io  the  city  of  New  York,  he  engaged 
in  poolcelling  and  bookmaking,  and  occupied 
and  used  a  certain  place,  with  books,  appa- 
ratus, and  paraphernalia,  for  the  purpose  of 
recording  and  registering  bets  and  wagers. 
Upon  the  examination  before  the  magistrate, 
it  was  shown  that  on  that  day  he  was  upon  the 
grounds  of  the  association  with  one  Orlando 
Jones,  by  whom  he  was  employed  as  clerk. 
He  and  Jones,  who  attended  the  race  for  the 
purpose  of  making  wagers  according  to  his 
Judgment,  walked  about  the  grounds  together, 
the  latter  making  bets  on  the  races  then  in 
progress,  with  persons  with  whom  he  was  ac- 
quainted; and  the  relator,  at  his  direction, 
entered  such  bets  on  sheets  of  paper  belonging 
to  Jones,  which  were  conveniently  ruled  for 
that  purpose.  The  pronecution  called  Jones 
as  a  witness,  who  testified  to  the  distinction 
between  bookmaking  and  what  was  done  on 
that  occasion.  He  was  admitted  to  the 
grounds  without  charge,  as  he  was  the  owner 
of  a  horse  entered  for  the  races,  but  the  re- 
lator paid  for  his  admission.  Neither  Jones 
nor  the  relator  had  any  desk,  stand,  chair, 
rest,  or  support  of  any  kind,  nor  did  they  oc- 
cupy any  booth,  tenement,  building,  or  part 
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thereof,  or  any  particular  spot  upon  the 
grounds.  Nor  did  either  exchange  any  money 
with  any  person  making  a  wager  with  Jones, 
or  exchange,  deliver,  or  transfer  to  anyone 
with  whom  a  wager  was  made,  any  record, 
memorandum,  or  document  of  any  kind,  or 
subscribe,  by  name,  initials,  or  othca'wise,  any 
record,  registrv,  or  memorandum  in  the  pos- 
session of  another  of  any  bet  or  wager,  to  be 
retained  by  such  other  or  any  person  as  evi-. 
dence  of  a  bet  or  wager.  No  odds  were 
posted,  money  exchanged,  or  memorandum  of 
any  kind  received,  delivered,  or  transferred. 
Upon  these  facts  the  magistrate  decided  that 
the  relator  had  violated  §  851  of  the  Penal  Code, 
and  held  him  to  answer  therefor.  A  writ  of 
habeas  corpus  was  then  obtained,  and  also  a 
certiorari  to  review  the  decision  of  the  magis- 
trate. Upon  the  hearing  in  the  court  of  oyer 
and  terminer,  the  relator  was  discharged. 

As  the  propriety  of  the  decision  in  this  case 
is  largely,  if  not  wholly,  dependent  upon  the 
validity  of  g  17  of  chap.  570  of  the  Laws  of 
1895,  which  is  claimed  bv  the  appellant  to  be 
unconstitutional  and  void,  it  may  be  well,  at 
the  threshold  of  this  examination,  to  refer  lo 
the  provision  of  the  Constitution  with  which 
it  is  said  that  that  section  of  the  statute  if  In 
conflict.  Section  9  of  article  1  of  the  Consti- 
tution of  the  state  declares:  "Nor  shall  any 
lottery  or  the  sale  of  lottery  tickets,  poolselling, 
bookmaking,  or  anv  other  kind  of  gambling 
hereafter  be  authorized  or  allowed  within  this 
state,  and  the  legislature  shall  pass  appropriate 
laws  to  prevent  offenses  against  any  of  the 
provisions  of  this  section."  In  May,  1895.  the 
legislature,  with  the  ostensible,  if  not  the  ac- 
tual, purpose  of  complying  with  this  command 
of  the  Constitution,  passed  several  statutes  re- 
lating to  those  subjects,  being  chapters  570- 
578  of  the  laws  of  that  vear.  Chapter  570  is 
an  act  for  the  incorporation  of  associations  for 
the  improvement  of  the  breed  of  horses,  to 
regulate  the  same,  and  to  establish  a  state 
racing  commission.  It  provides  for  the  incor- 
poration of  such  associations,  for  the  payment 
of  their  capital  stock,  and  makes  other  pro- 
visions, to  which  it  is  unnecessary  to  refer  at 
this  time.  It  then  provides  that  such  corpo- 
rations, upon  complying  with  the  provisions 
of  that  act,  shall  have  the  power  and  right  to 
hold  one  or  more  trotting  or  running  race 
meetings  in  each  year,  and  to  hold,  maintain, 
and  conduct  trotting  or  running  races  at  such 
meetings;  that  at  such  meetings  the  corpora- 
tion, or  the  owners  of  horses  engaged  in  such 
races,  or  others  who  are  not  participants 
therein,  may  contribute  purses,  prizes,  pre- 
miums, or  stakes  to  be  contested  for;  that  no 
person  other  than  the  owner  of  a  horse  con- 
testing in  the  race  shall  have  anv  pecuniary 
interest  in  the  prize,  or  be  entitled  to  receive 
any  portion  thereof  after  the  race  is  finished, 
but  the  whole  shall  be  allotted  in  accordance 
with  the  terms  and  conditions  of  the  race.  It 
then  provides  for  a  state  racing  commission, 
defines  its  duties  and  powers,  and  makes  other 
provisions  which  need  not  now  be  considered. 
Then  it  declares:  **8ec.  16.  All  racing  or  tri- 
als of  speed  between  horses  or  other  animals 
for  any  bet.  stake,  or  reward,  except  such  as  is 
allowed  by  this  act.  or  by  special  laws,  is  a 
public  nuisance;  and  every  person  acting  or 
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aiding  therein,  or  making  or  being  interested 
in  such  bet,  stake,  or  reward  is  guilty  of  a 
misdemeanor;  and  in  addition  to  tbe  penalty 
prescribed  therefor  he  forfeits  to  the  people  of 
this  state  all  title  or  interest  in  any  animal 
used  with  his  privity  in  such  race  or  trial  of 
speed,  and  in  any  sum  of  money  or  other  prop- 
erty betted  or  staked  upon  tbe  result  thereof." 
Then  follows  the  section  which  the  appellant 
claims  to  be  unconstitutional,  which  reads: 
"Sec.  17.  Any  person  who,  upon  any  race 
course  authorized  by  or  entitled  to  the  benefits 
of  this  act,  shall  make  or  record,  directly  or 
indirectly,  any  bet  or  wager  on  the  result  of 
any  trial  or  contest  of  speed  or  power  of  en- 
durance of  horses  taking  place  upon  such  race 
course,  shall  forfeit  the  value  of  any  money  or 
property  so  wagered,  received,  or  held  by  him, 
to  be  recovered  in  a  civil  action  by  the  person 
or  persons  with  whom  such  wager  is  made,  or 
by  whom  such  money  or  property  is  deposited, 
lliis  penalty  is  exclusive  of  all  other  penal- 
ties prescribed  by  law  for  the  acts  in  this  sec- 
tion specified,  except  in  case  of  the  exchange, 
delivery,  or  transfer  of  a  record,  registry,  mem- 
orandum, token,  paper,  or  document  of  any 
kind  whatever  as  evidence  of  any  such  bet  or 
wager,  or  the  subscribing  by  name,  initials,  or 
otherwise,  or  any  record,  registry,  or  memo- 
randum in  the  possession  of  another  person  of 
a  bet  or  wager,  intended  to  be  retained  b^  such 
other  person  or  any  other  person  as  evidence 
of  such  bet  or  wager."  Chapter  671  amends 
g  848. of  tbe  Penal  Code,  which  makes  it  a 
misdemeanor  to  keep  a  gaming  and  betting 
establishment,  while  chapter  572  amends 
1 851  of  the  Penal  Code  so  as  to  read:  "Sec. 
851.  Any  person  who  engages  in  poolselling 
or  book  making,  at  any  time  or  place;  or  any 
person  who  keeps  or  occupies  anv  room,  shed, 
tenement,  tent,  booth  or  building,  float  or 
vessel,  or  any  part  thereof,  or  who  occupies 
any  place  or  stand  of  any  kind,  upon  any  pub- 
lic or  private  grounds,  within  this  state,  with 
books,  papers,  apparatus,  or  paraphernalia, 
for  the  purpose  of  recording  or  registering 
bets  or  wagers,  or  of  selling  pools,  and  any 
person  who  records  or  registers  bets  or  wagers, 
or  sells  pools  upon  the  result  of  any  trial  or 
contest  of  skill,  speed,  or  power  of  endurance, 
of  man  or  beast,  or  upon  the  result  of  any 
political  nomination,  appointment,  or  election; 
or  upon  the  result  of  any  lot,  chance,  casualty, 
uoknown  or  contingent  event  whatsoever;  or 
any  person  who  receives,  registers,  records,  or 
forwards,  or  purports  or  pretends  to  receive, 
register,  record,  or  forward,  in  any  manner 
whatsoever,  any  money,  thing,  or  consideration 
of  value,  bet  or  wagered,  or  offered  for  the 
purpose  of  being  l)et  or  wagered,  by  or  for  any 
other  person,  or  sells  pools,  upon  any  such  re- 
sult; or  any  person  who,  being  the  owner,  les- 
see, or  occupant  of  any  room,  shed,  tenement,  [ 
tent,  booth,  or  building,  float  or  vessel,  or  part ! 
thereof,  or  of  an^  grounds  within  this  state, 
knowingly  permits  the  same  to  be  used  or 
occupied  for  any  of  these  purposes,  or  therein 
keeps,  exhibits,  or  employs  any  device  or  ap- 
paratus for  the  purpose  of  recording  or  regis* 
tering  such  bets  or  wagers,  or  the  selling  of 
such  pools,  or  becomes  the  custodian  or  depos- 
itary for  gain,  hire,  or  reward,  of  any  money, 
property,  or  thing  of  value,  staked,  wagered, 
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or  pledged,  or  to  be  wagered  or  pledged  upon 
any  sudi  result;  or  any  person  who  aids,  as- 
siste,  or  abets  in  any  manner  in  any  of  the  said 
acts,  which  are  hereby  forbidden,  is  guilty  of 
a  felony,  except  when  another  penalty  is  pro- 
vided by  law,  and  upon  conviction  is  punisha- 
ble by  imprisonment  in  tbe  state  prison  for  a 
period  of  not  less  than  one  year,  nor  more 
than  two  vears,  or  by  such  Imprisonment,  to- 
gether with  a  fine  not  exceeding  $3,000. 
When  an  exclusive  penalty  is  provided  by  law 
for  an  act  hereby  prohibited,  the  permitting 
of  the  use  of  premises  for  the  doing  of  tbe  act 
in  such  case  shall  not  be  deemed  a  violation 
hereof,  or  of  §  848  of  this  Code."  Chapter  578 
has  no  important  bearing  upon  the  question 
before  us. 

This  examination  of  the  statute  discloses  that 
the  legislature  has  i>assed  laws,  the  obvioua 
purpose  of  which  is  to  prevent  the  offensea 
mentioned  in  §  9  of  art.  1  of  the  Constitution. 
Under  the  statutes  tbus  passed,  all  the  offensea 
there  named  are  made  felonies  or  misde> 
meanors,  with  the  single  exception  that  a  per- 
son who,  upon  a  race  course  and  at  a  race  au> 
thorized  by  chapter  570,  shall  make  or  record 
a  bet  or  wager  on  the  result  of  a  contest  taking 
place  thereon,  shall  forfeit  the  value  of  the 
money  or  property  so  wagered,  to  be  recov- 
ered in  a  civil  action  by  the  person  with  whom 
such  wager  is  made,  or  by  whom  such  prop- 
erty is  deposited;  and  this  penalty  is  ma^fe  ex- 
clusive of  all  others,  unless  in  certain  excepted 
cases  mentioned.  Under  these  circumstances, 
two  questions  are  presented  for  consideration: 
(1)  Whether  the  acts  alleged  and  proved  to 
have  been  performed  by  the  relator  were  such 
as  to  fall  onlywithin  tbe  proviKfons  of  g  17 
of  chapter  Q70  of  the  Laws  of  1805,  and,  con- 
sequently, did  not  constitute  a  crime;  and,  if 
so,  (2)  whether  that  section  is  in  conflict  with 
the  provisions  of  the  Constitution. 

A  careful  study  of  the  various  statutes  in- 
volved, and  of  the  evidence  contained  in  the 
record,  leads  to  the  conclusion  that  the  only 
acts  of  which  the  relator  was  proved  guilty 
were  those  described  in  §  17,  and  that  he  was 
not  proved  to  have  committed  any  act  which 
would  constitute  any  of  the  other  offenses 
mentioned  in  those  statutes.  It  is  manifest 
that  it  was  the  relator's  purpose  to  keep  witbin 
the  provisions  of  that  section,  and  to  avoid  any 
offense  whereby  he  would  incur  any  other 
penalty.  Plainly,  he  was  not  a  keeper  of  a 
betting  or  gaming  establishment,  or  guilty  of 
violating  any  of  tbe  provisions  of  §  843  of  the 
Penal  Code,  which  forbids  the  keeping  of  such 
establishments.  Nor  do  we  think  he  was  en- 
gaged in  bookmaking  or  poolselling.  which  is 
made  a  crime  by  §  851,  unless  possibly  to  the 
modified  extent  described  in  §  17,  as  recording 
a  bet  or  wager,  for  which  the  forfeiture  of  an 
amount  equal  to  tbe  value  of  the  money  or 
property  wagered  is  the  penalty  prescribed. 
If  the  acts  which  he  performed  were  only  such 
as  fell  within  the  provisions  of  the  latter  sec- 
tion, whether  denominated  "bookmaking,"  or 
"making  a  record  of  a  bet,"  is  of  little  mo- 
ment.  If  it  be  held  that  they  constitute  what 
might  perhaps  be  called  "bookmaking."  yet, 
as  they  consisted  only  of  the  acts  mentioned  in 
that  section,  and  are  punishable  as  therein 
provided  to  the  exclusion  of  any^other  peniyty 
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or  punishment,  they  are  excepted  from  the 
operation  of  §  851  of  the  Penal  Code,  as  that 
section  expressly  excepts  from  the  punishment 
thereby  provided  for  all  the  oftenses  mentioned 
whenever  another  penalty  is  provided  by  law. 
While  the  appellant  scarcely  contends  that  the 
relator  was  shown  to  be  guilty  of  poolsellinff, 
yet  it  is  insisted  that  he  was  guilty  of  book- 
making,  and  punishable  under  the  provisions 
of  §  851.  We  think  it  is  clear  that  there  was  no 
evidence  before  the  magistrate  upon  which  the 
relator  could  be  properly  held  for  the  offense 
of  poolselling.  As  has  already  been  Intimated, 
it  is  not  of  much  consequence  whether  the  acts 
of  the  relator  be  denominated  *'bookmaking," 
or  called  by  some  other  name.  It  seems  to  us 
that  the  one  important  inquiry  in  relation  to 
this  bratfch  of  the  case  is  whether  the  acts  of 
the  relator  were  punishable  only  in  the  man- 
ner prescribed  by  §  17,  and  conseouently  ex- 
cepted from  'the  provisions  of  §  851,  of  the 
Penal  Code.  That  the  relator  was  upon  a  race 
course  authorized  by,  and  entitled  to  the  bene- 
fit of  the  provisions  of,  chapter  670,  that  he 
made  or  recorded  a  bet  on  the  result  of  the 
contest  taking  place  thereon,  and  that  he  did 
none  of  the  things  mentioned  in  the  last  para- 

fraph  of  that  section,  are  practically  undenied. 
herefore,  that  the  acts  performed  by  the  re- 
lator were  only  those  for  which,  by  §  17,  the 
penalty  prescribed  was  a  forfeiture  of  an 
amount  eiqual  to  the  bet,  and  as  to  which  it 
was  provided  that  a  civil  action  to  recover  it 
should  be  the  exclusive  remedy,  must  be  re- 
garded as  established.  Such  being  the  case,  it 
follows  that,  by  whatever  name  the  acts  of 
the  relator  may  be  described,  the  only  punish- 
ment which  could  be  inflicted  was  that  pro- 
vided by  that  section,  if  valid. 

It  is,  however,  persistently  urged  that  g  17 
is  void,  as  being  m  contravention  of  the  pro- 
visions of  the  Constitution  relating  to  that 
subject.  Without  indulging  in  any  refined 
or  subtle  discussion  or  consideration  of  the 
question  as  to  what  msy  or  mav  not  fall 
within  the  terms  '*pool8eIling,'"*bookmaking," 
or  other  kinds  of  gambling  which,  under  the 
Constitution,  may  not  be  authorized,  and  in  re- 
lation to  which  the  legislature  is  charged  with 
the  duty  of  passing  appropriate  laws  to  pre- 
vent, it  IS  manifest  that  the  legislature  regarded 
acts  of  the  character  of  those  performed  by 
the  relator  as  falling  within  its  condemnation. 
Hence  we  must  assume  that  his  acts  were  in 
conflict  with  the  spirit  and  purpose  of  the  Con- 
stitution. In  pursuance  of  its  mandate,  the 
legislature  has  enacted  a  law  which  forbids 
such  act«,  and  prescribes  as  a  penalty  that  a 
person  making  a  bet  or  recora  of  it,  at  the 
place  and  in  the  manner  named,  shall  forfeit 
an  amount  equal  to  the  value  of  the  property 
or  sum  wagered.  Whatever  its  indirect  effect 
may  be,  it  certainly  cannot  be  said  that  this 
was  a  statute  which  in  terms  authorized  any 
of  the  forbidden  acts.  The  most  that  can  be 
said  is  that,  when  the  legislature  passed  that 
section  of  the  statute,  its  effect  was  to  reduce 
the  then  existlni;  penally  or  punishment  for 
that  particular  offense.  The  authority  to  pre- 
scribe the  punishment  for  the  offenses  men- 
tioned in  that  provision  of  the  Constitution  is 
expressly  conferred  upon  the  legislature, which 
necessarily  included  a  delegation  to  it  of  the 
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power  and  authority  to  increase  or  decrease 
the  punishment  for  offenses  of  that  cbarmcter 
to  such  an  extent  as  the  legislature  deemed 
proper.  It  is  not  within  the  province  of  this 
court  to  declare  that  g  17  is  tn  contravention 
of  the  Constitution,  for  the  reason  that  it  does 
not  deem  the  provision  adopted  appropriate 
or  sufficient  to  prevent  such  offenses.  The 
Constitution,  in  express  terms,  reposed  in  the 
legislature  the  power,  and  imposed  upon  it  the 
duty,  of  passing  such  laws,  thus  clothing  it 
with  the  nght  to  consider  and  determine  ior 
itself  what  laws  were  appropriate  and  should 
be  passed  to  carry  it  into  effect  That  the 
law  under  consideration  is,  in  a  sense,  appro- 
priate to  accomplish  the  purpose  of  that  pro- 
vision, must  be  admittea.  Whether  it  will 
prove  less  effective  to  accomplish  that  result 
than  some  other,  we  are  not  called  upon  to  de- 
termine. It  being  in  a  degree  appropriate,  we 
are  aware  of  no  principle  of  constitutional  law 
which  would  authorize  this  court  to  condemn 
it  as  invalid  or  unconstitutional  because,  in  our 
opinion,  some  more  effective  or  more  appropri- 
ate law  might  have  been  devised  and  enacted. 
So  long  as  this  legislation  was  in  any  degree 
appropriate  to  carry  into  effect  the  purpose  of 
the  Constitution,  it  does  not  fall  under  its  con- 
demnation .  That  this  provision  of  the  Consti- 
tution was  not  intended  to  be  self -executing  is 
manifest,  as  it  expressly  delegates  to  the  legis- 
lature the  authority,  and  requires  it  to  enact 
such  laws  as  it  shall  deem  appropriate  to  carry 
it  into  execution.    The  contention  of  the  ap- 

rllant  that  the  purpose  of  the  enactment  of 
17  was  to  evade  or  defeat  the  provisions 
of  the  Constitution  is  not  proved,  and  cannot 
be  presumed,  but  a  contrary  presumption  must 
prevail.  Presumably,  the  purpose  was  laudable 
and  proper,  such  as  the  legislature  deemed  best 
for  the  proper  and  efficient  accomplishment  of 
the  purpose  of  the  Constitution,  and  no  con- 
trary presumption  will  be  indulged  in  by  this 
court.  In  the  language  of  Allen,  J. ,  in  iVp20, 
BoUon,  y.  AlberUon,  55  N.  Y.  50,  54:  "Courts 
do  not  sit  in  review  of  the  discretion  of  the  legis- 
lature, or  determine  upon  the  expediencjr, 
wisdom,  or  propriety  of  legislative  action  m 
matters  within  the  power  of  the  legislature. 
Every  intendment  is  in  favor  of  the  validity 
of  statutes;  and  no  motive,  purpose,  or  intent 
can  be  imputed  to  the  legislature,  in  the  enactt 
ment  of  a  law,  other  than  such  as  are  appar- 
ent upon  the  face,  and  to  be  gathered  from  the 
terms  of  the  law  itsel  f . "  As  was  said  by  Denio, 
Ch.  J.:  "The  courts  cannot  impute  to  the 
legislature  any  other  than  public  motives  for 
their  acts.  If  a  given  act  of  legislation  is  not 
forbidden  by  express  words,  or  by  necessary 
implication,  the  judges  cannot  listen  to  a  sug- 
gestion that  the  professed  motives  for  passing 
it  are  not  the  real  ones."  PieopU,  Wood,  v. 
Draper,  15  N.  Y.  582, 545.  While,  under  that 
provision,  the  legislature  would  have  no  power 
to  enact  laws  permitting  those  offenses,  oi 
which  in  terms  protect^  persons  guilty  of 
them  from  punishment,  yet  where,  as  in  this 
case,  the  act  is  forbidden  by  the  legislature, 
and  the  statute  provides  a  penalty  or  forfeit- 
ure for  a  disregard  of  it,  the  determination  of 
the  degree  of  punishment  or  the  extent  of  the 
penalty  is  vested  in  the  legislature  and  not  in 
the  courts.    Without  further   discussion,  or 
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coDsideriDg  the  question  whether  the  legisl^- 
Uon  under  consideration  was  or  not  best  cal- 
culated to  accomplish  the  design  of  the  Con- 
■titution,  we  are  of  the  opinion  that  g  17  was 
not  in  conflict  with  g  9  of  art.  1,  and  hence  is 
constitutional  and  valid.  Treating  g  17  as 
▼alid,  and  construing  g  851  of  the  Penal  Code 
in  oonDection  with  it,  it  at  once  becomes  ob- 


vious that  the  relator  was  not  guilty  of  any 
offense  under  that  section  for  which  he  was 
liable  to  the  arrest  which  he  suffered,  and 
from  which  he  was  discharged. 

I%e  orden  of  the  AppeOaU  Dwkhn  mn 
proper,  and  should  be  affirmed, 

A.11  concur. 


KISBRASEA  SUPREBIE  COURT. 


STATE  of  Nebraska 

V, 

William   METERS. 

(4B  Neb.  KSS.) 

*1.  One  who  by  r^mmon  of  inuuiitjr  or 
imbecility  la  unable  to  comprehend  the 

obligation  of  an  oath,  or  to  uDderetand  and  in* 
telliireDtly  answer  the  questions  put  by  tbe  court 
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upon  a  wAr  dire  examination^  Is,  nnder  the  pro* 
vlsiooa  of  I  aes.  Code  Civ.  Proa,  incompetent  to 
testify  as  a  witness. 
2.  ETidenee  of  the  eomplalnte  of  the  in- 
jured person  in  a  proeeention  for  rape 
are  admissible  only  as  corroboraUve  of  her  testi- 
mony, and  are  not,  except  when  made  in  ea>- 
treml»,  admissible  as  independent  eyidenoe  of 
the  offense  oliarired. 

8.  When*  in  eneh  eaoe»  the  ii^vred  fb- 


NOTi.~£#eet  of  ineafiUy  on  eompeteney  of  wU- 


L  The  general  ruU. 
II.  Bywhom  and  how  determined, 
m.  Preeumption  and  burden  of  proof, 
rv.  Evidence  to  eetablieh, 
y.  Effect  of  iwpiisitiont  ennfinement,  ete. 
VI.  Proof  in  eaet  of  eubeetjuent  inaanUy, 
Vn.  Effui  of  imanity  of  adverse  partis 

L  The  general  rule. 

The  rule  has  been  laid  down  trenerally  in  some  of 
the  earlier  cases  that  persons  who  are  non  compfis 
mentie  or  deranged  in  mind  are  incompetent  wit- 
oeates.  Liyiofnton  y.  Kiersted,  10  Johns.  803; 
Pbebe  v.  Prince,  Walk.  (Miss.)  181. 

And  that  idiots  and  lunatics  while  under  the  in- 
fluence of  their  malady  are  not  competent  wit- 
oeasee.  Coleman  v.  Com.  26  Gratt.  866, 18  Am.  Rep. 
711. 

Nor  are  persons  totally  deprived  of  memory  and 
finderstandinir  or  who  are  laboriuff  under  a  iem- 
fK>rBry  privation  thereof.  Hartford  v.  Palmer,  16 
Johns.  148. 

And  a  witness  who  is  proved  to  have  been  af- 
flicted with  (general  insanity  will  not  be  permitted 
to  testify  where  there  is  strong  evidence  of  de- 
lusion ezistinfir  in  his  mind  down  to  a  recent  period. 
Armstrong  v.  Timmons,  8  Harr.  (Del.)  842. 

And  a  question  asked  a  witness  in  a  criminal  case 
«s  to  what  he  said  on  a  preliminary  examination 
about  the  same  matter  some  months  before,  put  to 
test  the  witness's  memory,  is  not  so  relevant  as  to 
justify  a  reversal  because  an  objection  thereto  was 
austained,  when  his  answers  gave  the  impression 
that  he  was  weak-wltted,  and  hb  had  testified  that 
his  memory  was  weak  and  bad,  and  that  he  was 
excitable  and  easily  confused.  Allen  v.  State,  60 
Ala.  19. 

So,  there  is  no  exception  to  the  statutory  rule 
4n  Texas  that  persons  who  are  in  an  insane  condi- 
tion of  mind  at  the  time  when  they  are  offered  as 
witnesses,  or  who  were  in  that  condition  when  the 
events  happened  of  which  they  are  called  to  tes- 
tify, are  totally  incompetent  and  inadmissible  as 
witnesses.    Lopez  v.  State,  30  Tex.  App.  487. 

But  statutes  disqualifying  insane  witnesses  in- 
clude only  such  persons  as  are  so  unsound  in  mind 
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as  to  render  them  Incompetent  at  common  law- 
Gannady  v.  Lynch,  n  Minn.  485. 

The  more  modem  rule,  which  is  now  prevalent 
and  appears  to  be  supported  by  the  weight  of  au- 
thority, however,  is  that  a  lunatic  or  a  person  af- 
flicted with  insanity  is  incompetent  witness  if  he 
has  sulBcient  understauding  to  comprehend  the 
obligations  of  an  oath  and  to  be  capable  of  giving 
a  correct  account  of  the  matter  which  he  has  seen 
or  heard  with  reference  to  the  action  at  issue. 
District  of  Columbia  v.  Armes.  107  U.  S.  619, 27  L. 
ed.  618;  Clements  v.  McGinn  (Cal.)  83  Pao.  9S0;  Hol- 
comb  V.  Holcomb,  88  Conn.  177;  State  v.  Brown 
(Del.)  86  Atl.  458:  Cannady  v.  Lynch,  27  Minn.  4&); 
Coleman  V.  Com.  85  Gratt.  865, 18  Am.  Uep.  711:  Reg. 
V.  Hill,  5  Cox,  C.  C.  250,  2  Den.  C.  C.  854,  Temp.  St  M. 
512,  ao  L.  J.  M.  C.  N.  S.  22;2,  15  Jur.  470.  And  see 
State  v.  Meters. 

Within  this  rule  it  is  no  objection  either  to  the 
competency  or  credibility  of  a  witness  that  he  may 
be  subject  to  fits  of  derangement  if  at  the  time  he  is 
offered  it  appears  that  he  is  sane.  Campbell  v. 
State,  23  Ala.  44;  Evans  v.  UetUcb,  20  U.  S.  7  Wheat. 
453,  5  L.  ed.  496. 

Though  he  is  proved  to  have  been  insane  shortly 
before  and  after  that  time.  Coleman  v.  Com.  26 
Gratt.  865, 18  Am.  Hep.  711. 

And  a  witness  should  not  be  excused  on  the 
ground  of  mental  incapacity  to  testify  If  he  has 
sufficient  capacity  to  understand  an  oath  and  to 
narrate  the  transaction  in  what  appears  to  be  an 
intelligent  and  rational  manner.  Walker  v.  State, 
97  Ala.  85. 

And  an  allegation  by  a  plaintiff  in  her  complaint 
that  she  was  at  one  time  insane  does  not  render  her 
incompetent  to  testify  as  a  witness.  Cannady  v. 
Lynch,  27  Minn.  435. 

But  persons  who  are  examined  as  witnesses  must 
have  such  understanding  as  enables  them  to  retain 
in  memory  the  events  of  which  they  have  been  wit- 
nesses, and  gives  them  a  knowledge  of  right  and 
wrong.  Coleman  v.  Com.  25  Gratt.  865,  18  Am. 
Rep.  7U. 

Persons  who  have  no  apprehension  of  the  nature 
and  obligation  of  an  oath,  and  who  are  Incapable 
of  appreciating  their  ri-sponsibility  for  its  viola- 
tion, should  not  be  admitted  as  witnesses  without 
regard  to  the  cause  from  which  Jtl|e  defect^has 
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declarations  relating  to  the  alleged  aasauit  are 
not  admissible  in  evidence,  and  the  fact  that  she 
ie  incompetent  to  testify,  on  account  of  imbecii- 
My  or  for  otber  reasonSi  is  wholly  immaterial 

(October  15, 1806.) 

EXCEPTIONS  by  the  Slate  to  rulings  of  the 
District  Court  for  Richardson  County 
made  during  the  trial  of  an  indictment  for  rape 
which  resulted  in  a  verdict  of  acquittal 
Overruled, 


The  facts  are  stated  iu  the  opioion. 
MeMn.  C.  F.  Reavis  and  Edwin  F«k 
loon  for  the  State. 
Mr,  F.  Martin  for  defendant 

Poet*  J.,  delivered  theopinion  of  the  ooart: 
The  defendant  below,  William  Meyers,  was 
charged  with  the  crime  of  rape,  alleged  to  have 
been  committed  upon  one  Elizabeth  Schuler. 
A  trial  was  had  in  the  district  court  of  Rich- 
ardson county,  resulting  in  a  verdict  for  the 
accused  under  the  direction  of  the  court.   The 


arisen,  and  without  reference  to  the  age  of  the 
party.    MoKelton  v.  State,  88  Ala.  181. 

And  the  mental  deficiency  of  an  adult  which 
would  exempt  him  from  accountability  for  his  own 
conduct  proximately  contributinflr  to  his  personal 
injury  would  also  render  him  an  incompetent  wit- 
ness to  the  occurrence  in  which  the  injury  was  re- 
ceived. Worthinsrton  v.  Mencer,  96  Ala.  810, 17  L. 
B.A.  407. 

Thus,  the  evidence  of  a  man  seventy- eight  years 
of  age  with  but  little  knuwledge  of  passing  events 
and  a  feeble  memory  of  past  transactions,  who  did 
not  know  while  upon  the  stand  what  place  he  was 
in,  where  he  stayed  the  night  before,  or  where  be 
came  from  that  morning,  and  could  not  remember 
that  be  had  ever  lived  in  a  different  place  though 
be  had -done  so  for  t)ie  past  four  years  of  his  life, 
is  worthless  for  the  purpose  of  showing  a  transfer 
to  him  to  have  been  fraudulently  made.  WoodhuU 
V.  Whittle,  68  Mich.  676. 

And  a  person  fourteen  years  old  who  testified 
that  he  did  not  know  who  made  him  or  what  would 
be  done  with  him  if  he  lied  or  stole,  but  that  he 
knew  it  was  wrong  to  tell  a  lie,  is  not  a  competent 
witness.    McKelton  v.  State,  88  Ala.  181. 

But  a  statement  by  a  witness  that  she  did  not  know 
fhe  consequences  nor  how  she  would  be  punished 
in  case  she  testified  falsely  does  not  show  incapacity 
to  give  testimony  as  a  witness  where  it  appeared 
to  the  court  that  from  the  manner  of  the  witness 
on  the  stand  and  her  answers  to  questions  she  ex- 
hibited as  much  intelligence  as  ordinary  persons  of 
her  class.    State  v.  Langford,  46  La.  Ann.  1177. 

So,  a  person  upon  whom  a  criminal  assault  is 
made,  who  cannot  talk,  but  can  make  signs,  and  has 
understanding  enough  to  take  care  of  herself  and 
to  communicate  her  wants  and  observe  things  oc- 
curring about  her.  and  render  services  to  others, 
may  be  sworn  as  a  witness  and  examined  through 
the  medium  of  a  person  who  can  understand  her 
who  is  to  be  sworn  to  interpret  her  testimony  to 
the  court  and  Jury.    People  v.  McGee,  1  Denio,  10. 

And  a  deaf  and  dumb  person  who  can  be  com- 
municated with  by  signs  is  a  competent  witness  if 
he  has  sufficient  discretion  and  understands  that 
perjury  is  punishable  by  law,  though  he  has  no 
conception  of  the  religious  obligation  of  an  oath. 
Snyder  v.  Nations,  5  Blackf .  2B6. 

And  a  lunatic  may  be  brought  up  upon  habeas 
corpus  to  testify,  on  affidavit,  that  he  is  not  danger- 
ous and  is  in  a  "fit  state  to  be  brought  into  court. 
Fenuell  v.  Tait,  1  Cromp.  M.  &  R.  684.5  Tyrw.  218. 

And  where  the  court  is  evenly  divided  as  to  the 
competency  of  a  witness  alleged  to  be  iosane,  his 
testimony  will  be  admitted.  State  v.  Brown  (Del.) 
86AU.468. 

An  order  for  the  examination  of  a  party  before 
trial  will  not  be  granted,  however,  where  such  party 
is  alleged  to  be  partially  insane.  In  such  case  the 
party  should  be  examined  on  the  trial  so  that  the 
court  may  Judge  of  his  sanity.  Mason  v.  Libbey, 
«Ahb.N.  C.  137. 

When  a  person  upon  whom  a  criminal  assault  is 
charged  to  have  been  committed  is  an  incompetent 
witness  by  reason  of  Idiocy,  insanity,  and  the  Uke,  no 
87  L.  K.  A. 


evidence  of  the  assertions  or  declarations  of  such 
person,  descriptive  of  the  offense  or  offender,  can 
be  received  in  evidence,  such  declarations  being 
proper  only  to  affect  the  credibility  of  the  person 
after  having  testified  in  the  cause.  People  v.  Mo> 
Gee,  1  Denio,  19.   See  also  State  v.  Mxtkbs. 

n.  By  iDhom  and  how  determined. 

The  question  whether  a  person  who  is  offered  a* 
a  witness  is  Insane  at  the  time  goes  to  the  compe- 
tency of  the  witness  and  is  a  preliminary  question 
to  be  decided  by  the  court.  Clements  v.  McGinn 
(GaUaSPac.  920;  Holcomb  v.  Holcomb,  28  Conn. 
177;  Com.  v.  Reynolds,  cited  in  10  Allen.  64:  Cole- 
man V.  Com.  25  Gratt.  865, 18  Am.  Itep.  711;  State 
V.  Brown  (Del.)  86  Atl.  468;  State  v.  Michael,  37  W. 
Va.  566, 19  L.  R.  A.  606. 

And  where  a  witness  is  offered  in  a  criminal  caM» 
and  a  doubt  Is  raised  as  to  bis  competency,  it  is  the 
duty  of  the  court  to  determine  that  question  upon 
a  careful  examination  of  the  witness  as  to  age,  ca- 
pacity, and  moral  and  legal  accountability.  State 
V.  Michael,  87  W.  Va.  665. 19  L.  U.  A.  605. 

The  want  of  mental  capacity  of  a  witness  goes  to 
his  competency,  and  where  objection  is  raised  the 
court  should  satisfy  itself  by  an  examination  or  by 
hearing  evidence  as  to  the  validity  of  the  objection 
t>efore  permitting  him  to  testify.  Carpenter  v. 
Dame,  10  Ind.  125. 

Whether  a  lunatic  or  insane  person  has  sufficient 
understanding  to  be  competent  as  a  witness  is  a 
question  to  be  determined  by  the  court  upon  ex- 
amination of  the  party*  himself,  and  of  any  com- 
petent witness  who  can  speak  as  to  the  nature  and 
extent  of  his  insanity.  District  of  Columbia  y. 
Armes.  107  U.  S.  519, 27  L.  ed.  618;  Reg.  v.  Hill,  ft 
Cox.  C.  C.  250, 2  Den.  C.  C.  254.  Temp.  &  M.  512,  20 
L.  J.  M.  C.  N.  S.  222, 16  Jur.  470. 

And  an  alleged  lunatic  may  be  examined  and 
cross-examined,  and  witnesses  may  be  called  on 
either  side,  in  order  to  determine  the  question  of 
his  competency,  who  may  be  examined  and  cross- 
examined.    Beg.  V.  Hill,  6  Eng.  L.  A  Eq.  547. 

And  where  the  testimony  of  a  witness  is  assailed 
by  the  opposite  parly  on  the  ground  of  her  mental 
incompetency,  by  calling  witnesses  who  detail  the 
facts  and  express  opinions  thereon,  the  witnesses 
of  such  party  may  be  asked  questions  on  cross-ex- 
amination the  object  of  which  is  to  draw  from  them 
an  opinion  as  to  the  competency  of  such  witness. 
Brickerv.  Llghtner,  40  Pa.  199. 

The  rule  that  insanity  destroys  the  competency 
of  a  witness,  and  that  the  question  of  competency 
must  be  determined  when  the  witness  is  called  and 
before  he  is  sworn,  however,  is  relaxed  where  the 
incompetency  first  appears  from  the  testimony  of 
the  witness  himself  and  perhaps  in  some  cases 
where  the  fact  is  to  be  shown  aliunde.  Pease  v. 
Burrowes.  86  Me.  158. 

And  where  a  witness  is  not  so  deficient  as  to  re- 
quire his  exclusion  by  the  court  it  is  for  the  Jury 
to  determine  from  his  appearance  and  manner,  and 
from  the  otber  evidence  on  the  subject,  whether  he 
Is  so  mentally  Incapable  as  to  render  his  testimony 
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countj  attoraej,  havinff  at  the  trial  excepted 
to  the  rullDgs  in  excluding  certain  evidence  of- 
fered in  hehalf  of  the  state,  has  filed  a  petition 
in  error  in  this  court  in  order  to  secure  a  re- 
view of  the  judgment  of  acquittal  based  upon 
said  verdict.  The  said  Elizabeth  Scfauler 
was  produced  as  a  witness,  when  objection 
was  made  to  her  competency  on  the  ground 
that  she  is  an  imbecile  and  incapable  of  com- 
prehending the  obligation  of  an  oath.  She 
was  examined  at  length  by  the  court  in  order 
to  determine  the  question  of  her  competency, 
at  the  conclusion  of  which  said  objection  was 


sustained.  The  utate  then  sought  to  put  in 
evidence  certain  declarations  mt^e  by  the  said 
Elizabeth  to  her  mother  and  sister,  shortly 
after  the  alleged  assault,  tending  to  prove  the 
commission  by  the  accused  of  the  crime 
charged,  which  were  also  exc1n<led  upon  the 
objection  of  the  latter,  and  which  are  the  rul- 
ings now  assigned  as  error.  Section  328,  Code 
Civ,  Proc.,  provides:  "every  human  being  of 
sufficient  capacity  to  understand  the  obligation 
of  an  oath  is  a  competent  witness  in  all  cases, 
civil  and  cciminal,  except  as  otherwise  herein 
declared.    The  following  persons  shall  be  in- 


not  worthy  ol  aoceptanoe.  Worthlngton  v.  Men- 
cer,  96  Ala.  310, 17  K  K.  A.  407. 

And  it  Is  for  the  jury  to  decide  what  amount  of 
credit  shall  be  given  to  the  testimony  of  a  lunatic 
or  inaane  person.  District  of  Columbia  v.  Armes, 
107  U.  8. 619,  S7  L.  ed.  618;  Reg.  V.  HiU,  5  BnR.  L.  ft 
Bq.  647;  State  ▼.  Brown  (Del.)  88  Atl.  468;  Com.  v. 
Reynolds,  cited  in  10  Allen,  64;  Coleman  v.  Com.  25 
Gratt.  866, 18  Am.  Rep.  711. 

The  condition  of  mind  of  a  witness  claimed  to  be 
Insane,  if  capable  of  appreciatinv  the  truth,  must 
go  to  the  credibility  of  the  wituesses  and  be  sub- 
mitted to  the  jury.    Pease  v.  Burrowes,  86  Me.  163. 

So,  the  existence  of  delusions  on  the  part  of  a 
witness  at  the  time  of  the  occurrences  which  he  is 
called  upon  to  relate  goes  to  his  credibility,  and  not 
to  his  competency,  when  he  is  of  sound  mind  at  the 
time  he  is  called  upon  to  testify.  Sarbach  v.  Jones, 
SO  Kan.  490. 

And  the  question  of  his  credibility  should  be 
left  to  the  jury.    Walker  v.  State,  97  Ala.  86. 

And  the  question  as  to  the  sanity  or  insanity  of  a 
witness  at  the  time  of  the  transaction  about  which 
he  is  called  to  testify,  when  he  is  sane  at  the  time 
of  the  trial,  affects  bis  credibility  and  not  his  com- 
petency, and  is  a  matter  proper  to  be  considered  by 
the  jury  and  one  concerning  which  evidence  may 
be  adduced  by  the  opposing  party.  Holcomb  v. 
Holoomb,  28  Conn.  177. 

The  force  of  the  testimony  of  a  person  concern- 
ing a  personal  incident  occurring  during  a  period 
of  insanity,  regarding  herself,  however,  rests 
wholly  upon  corroborating  circumstances.  Peo- 
ple, Norton,  v.  New  Tork  Hospital.  8  Abb.  N.  a 
229. 

And  in  weighing  the  testimony  of  a  person  who 
was  of  unsound  mind  attbetinieof  the  occurrence 
of  the  facts  in  question  the  distinction  recognized 
by  law  between  knowledge  of  a  fact  and  a  belief  of  a 
fact,  and  between  an  event  which  Is  objective  and 
demonstrable  and  an  incident  which  may  be  merely 
personal  and  subjective, is  of  special 'importance. 
People,  Norton,  v.  New  York  Hospital,  8  Abb.  N. 
G.229. 

And  the  testimony  of  a  witness  who  declares 
himself  unable  to  answer  questions  put  to  him  on 
cross-examination  on  the  ground  that  his  memory 
falls  at  times  because  of  mental  injury  resulting 
from  sunstroke  should  not  be  stricken  out,  but 
may  be  submitted  to  the  jury.  Lewis  v.  Bagle  Ins. 
Co.  10  Gray,  608. 

So,  the  testimony  of  a  confessed  opium  con- 
sumer who  admits  that  he  was  under  the  influence 
of  opium  both  at  the  time  of  the  occurrence  to 
which  he  testifies  and  when  he  was  on  the  witness 
stand  is  competent  but  very  unreliable,  and  the 
jury  should  be  carefully  cautioned  as  to  the  cre- 
dence to  be  given  to  it.  State  v.  White,  10  Wash. 
611. 

And  the  court  in  a  criminal  prosecution  should, 
upon  special  request,  instruct  the  jury  as  to  the 
sanity  or  insanity  of  a  witness  whose  testimony 
is  attacked  on  that  ground,  though  the  testimony 
as  to  his  insanity  is  very  slight^  so  that  the  jury 
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might  consider  it  in  weighing  his  credibility.  Ter- 
ritory V.  PadUla  (N.  M.)  46  Pac.  846. 

And  the  exclusion  of  testimony  to  prove  that  a 
witness  offered  by  the  state  in  a  criminal  prosecu- 
tion was  deranged  is  erroneous.  Livingston  v. 
Kiersted,  10  Johns.  362. 

It  is  not  the  duty  of  a  trial  court  to  examine  a  wit- 
ness as  to  her  mental  soundness,  however,  merely 
because  one  of  the  parties  alleges  her  to  be  un- 
sound, unless  it  sees  in  her  indicatious  of  unfitness 
to  testify.    Cannady  v.  Lynch,  27  Minn.  435. 

And  refusal  to  permit  the  mental  capacity  of  a 
witness  to  be  impeached  is  a  wise  exercise  of  dis- 
cretion where  his  deposition  had  been  taken  in  evi- 
dence at  a  previous  indecisive  trial  and  was  used 
again  in  the  trial  resulting  in  the  judgment  ap- 
pealed from,  and  no  objection  was  raised  to  it,  and 
the  witness  lived  in  another  state,  where  evidence 
to  sustain  his  mental  capacity  if  impeached  would 
have  to  be  sought  for,  and  it  could  not  be  produced 
during  the  progress  of  the  trial.  Carpenter  v. 
Dame,  10  Ind.  126. 

So,  it  has  been  held  that  when  the  competency  of 
a  witness  is  attacked  on  the  ground  of  bis  insanity, 
and  the  court  decides  tbat  be  is  sane,  the  evidence 
adduced  by  the  court  to  establish  his  insanity  can- 
not be  submitted  to  the  jury  to  affect  his  credibil- 
ity.   Campbell  v.  State,  28  Ala.  44. 

But  in  Carpenter  v.  Dame,  10  Ind.  126,  the  ques- 
tion, whether,  if  the  court  should  hold  a  witness  al- 
leged to  be  insane  to  be  competent  and  he  should 
te:<tiry,  the  opposite  party  might  be  permitted  to 
prove  actual  incompetency  or  weakness  in  a  given 
faculty  or  in  all  faculties  to  affect  his  credibility, 
though  it  did  not  exist  in  a  sufBcient  degree  to  ex- 
clude him  as  a  witness,  was  raised  but  not  decided, 
though  it  was  stated  that  the  rule  that  it  miyht  be 
done  would  seem  to  be  inferable  from  the  statute. 

And  in  Rivara  v.  Ghio,  3  B.  D.  Smith,  264,  it  was 
held  that  evidence  that  a  witness  who  has  been  ex- 
amined has  been  of  imbecile  mind  and  memory  is 
admissible  to  affect  the  credibility  of  his  testimony, 
though  it  is  not  offered  as  an  objection  to  his  com- 
petency before  he  is  sworn. 

And  the  cross-examination  of  a  witness,  the  in- 
credibility of  whose  stories  raises  an  inference  that 
her  mind  imagines  fanciful  occurrences  with  rela- 
tion to  the  subject-matter  of  her  direct  examina- 
tion as  real,  is  competent  for  the  consideration  of 
the  jury  on  the  question  of  the  weight  to  t>e  given 
to  her  direct  evidence,though  it  included  other  mat* 
ters  which  would  be  inadmissible  if  considered  in- 
dependently, but  such  cross-examination  would 
not  be  evidence  of  the  facts  thus  stated.  Pease  v. 
Burrowes,  86  Me.  168. 

An  officer  who  takes  a  deposition  is  not  the  court 
and  has  no  right  to  decide  upon  the  question  of 
the  competency  of  the  witness  making  it.  It  is  h^s 
duty  to  take  down  all  the  testimony  and  forward  it 
to  the  court  in  which  it  is  intended  to  be  used,  and 
all  objections  are  to  be  raised,  weighed,  and  de- 
cided in  that  court   Carpenter  v.  Dame,  10  Ind.  126. 

And  it  is  a  question  for  the  Jury  under  proper 
instructions  whether  a  witness  was  competent^ 


4^ 


Nebrabka  Suprsmb  Court 


Oct., 


-€ompeteiit  to  testifv:     Ffrst.  persoM  of  tin- 
•sound  mind  at  the  time  of  their  productioD. 

The  competency  of  a  person  to  testify  as  a 
'Witness  concerning  the  matter  in  issue  is,  in 
the  first  instance,  a  question  for  the  court ;  and 
where,  as  in  the  case  at  bar,  tkie  presiding 
Judge  has  seen  and  personally  examined  the 
.proposed  witness,  all  presumptions  are  in  favor 


of  the  correctness  of  Ids  finding.  As  said  1»y 
Nerval,  J.,  in  Davis  v.  State,  81  Neb.  2t»s: 
**The  question  of  competency  of  a  person  to  l^e 
a  witness  must  be  left  to  the  sound  legal  dis- 
cretion of  the  trial  jud^e.  leaving  to  the  Jury  to 
determine  the  credit  that  ought  to  be  given  to 
the  testimony."  But  the  bill  of  exceptions 
clearly  demonstrates  the  incompetencv  of 
Elizabeth  Schuler,  and  proves  beyond  a  doubl 


'testify  when,  after  being  examined  on  interroira- 
'torieii,  he  was  found  to  be  a  lunatic  an(]  confined  In  a 
lunatic  asylum,  and  evidence  had  been  taken  from 
■other  witnesses  by  interrogatories  pro  and  con 
on  the  question  of  the  sanity  of  the  witness.  Gains- 
•viUe  V.  CaldweU,  81  Oa.  76. 

IIL  Pretumptton  and  burden  of  proof. 

fivery  person  tendered  as  a  witness  is  presumed 
•Co  be  sane  and  competent  to  testify  until  the  con- 
trary is  shown.  State  v.  Brown  (Del.)  86  AtL  458; 
■Armstrong  v.  Timmons,  8  Harr.  (Del.)  842. 

And  the  burden  rests  with  the  person  asserting 
-the  contrary  to  show,  not  only  the  insanity  of  the 
witness,  but  that  it  was  of  such  a  nature  and  ex- 
tent as  to  render  him  mentally  incompetent  in  re- 
-epect  to  relating  the  facts  of  the  case,  and  to  com- 
prehend the  nature  and  obligations  of  an  oath, 
etate  v.  Brown  (Del.;  86  Atl.  458. 

Thus,  the  burden  rests  with  the  defendant  to 
show  that  a  witness  called  by  the  prosecution  in  a 
criminal  case  was  Incompetent.  State  v.  Langford, 
45  La.  Ann.  1177. 

So,  general  insanity  of  a  witness  having  been 
•proved,  the  presumption  is  that  it  continues,  and  it 
rests  with  the  party  offering  him  to  show  that  he 
has  been  so  far  restored  to  sanity  that  reliance 
•may  be  placed  upon  his  memory  and  Judgment. 
Armstrong  v.  Timmons,  8  Harr.  (Del.)  842. 

'J  he  ancient  presumption  that  a  person  bom 
•deaf  and  dumb  is  an  idiot  no  longer  exists,  at 
least  in  the  United  States.  Christmas  v.  Mitchell, 
-d  Ired.  Eq.  541;  State  v.  Howard,  118  Mo.  127. 

rv.  Evidence  to  establish. 
The  insanity  of  a  witness  at  the  time  of  the  trans- 
•action  concerning  which  he  is  called  upon  to  testify 
is  to  be  proved  in  the  same  manner  as  Insanity  in 
any  other  case.  Holcolmb  v.  Holcomb,  28  Conn. 
177. 

Though  it  has  been  held  that  to  render  a  witness 
'Incompetent  because  he  is  tion  comr>os  mentis  or  a 
'lunatic  the  fact  should  be  proved  by  the  evidence 
•of  others,  and  not  by  examination  of  such  wit- 
■ness  alone,  and  that  a  refusal  to  permit  a  pre- 
liminary examlaation  of  such  witness  is  not  error. 
Robinson  v.  Dana,  16  Vt.  474. 

Thus,  evidence  of  previous  and  subsequent  in- 
sanity is  admissible.  Holcomb  v.  Holcomb,  '^ 
*€onn.  177. 

And  evidence  as  to  the  competency  of  the  prose- 
-eutor  as  a  witness  on  the  prosecution  for  an  assault 
cannot  be  confined  to  the  day  of  the  alleged  as- 
sault; his  conduct  on  other  occasions  before  that 
time  tending  to  show  the  existence  of  delusions  or 
other  unusual  symptoms  of  mental  disease  is  ad- 
missible.   State  v.  Kelley.  57  N.  H.  540. 

And  evidence  tending  to  show  that  the  mind  of  a 
witness  was  still  affected  by  a  severe  disease  of  the 
brain  he  had  had  a  year  previous  is  admissible  as 
affecting  the  degree  of  credit  to  be  given  to  him. 
Fairchlld  v.  Bascomb.  86  Vt.  898. 

So«  that  a  material  witness  in  a  criminal  proeecu- 
'tion  had  received  an  injury  on  the  head  during  the 
war  is  admissible  in  evidence  therein  for  the  pur- 
pose of  showing  his  mental  condition  as  an  excuse 
for  failure  to  call  him  to  testify.  Hoard  v.  State, 
25  Lea,  818. 

But  a  record  of  justices  finding  a  person  to  be 
.-^KIC  A. 


insane  and  a  proper  person  to  be  admitted  to  the  in- 
sane hospital  for  curable  insane  is  not  admissible  in 
evidence  nine  years  afterwards  to  prove  that  the 
I  same  person  who  appeared  as  a  witness  was  theo 
I  insane.  Breedlove  v.  Bundy,  W  Ind.  819. 
'  So,  evidence  that  the  mind  and  memory  of  a  wlt- 
t  ness  have  become  impaired  by  disease,  and  are  ia 
i  an  abnormal  condition,  is  admissible  to  impeach 
j  him.    Alleman  y.  Stepp,  52  Iowa,  626,  85  Am.  Bep. 


And  evidence  that  the  memory  of  a  witness  was 
below  the  medium  is  competent  for  the  purpose  of 
impeachment,  and  the  opinions  of  those  who  knew 
him  may  be  resorted  to  for  that  purpose.  Isler  v. 
Dewey,  75  N.  C.  466. 

But  general  evidence  that  a  witness  was  not  pos- 
sessed of  ordinary  intelligence  or  power  of  mind  is 
not  admissible  to  impeach  his  credibility.  Bell  v. 
Rinner,  16  Ohio  St.  45. 

And  the  general  reputation  of  a  witness  as  to  in* 
sanity  is  not  admissible  to  affect  his  credibility. 
Territory  v.  PadiUa  (N.  M.)  46  Pac.  346. 

So,  evidence  that  a  witness  talked  irrationally  ait 
times,  and  quarreled  with  women  without  cause  or 
provocation,  and  acted  as  though  he  did  not  have 
good  sense,  is  admissible  on  a  question  of  his  credi- 
biUty.    Territory  V.  PadiUa  (N.M.)  46  Pac.  346. 

And  the  fact  that  the  prosecuting  witness  in  a 
prosecution  for  assault  previously  made  false  com- 
plaint that  some  person  bad  attempted  to  poison 
him  is  admissible  in  evidence  upon  Inquiry  as  to 
the  condition  of  his  mind  and  his  competency  da  a 
witness.    State  v.  Kelley,  57  N.  H.  549. 

And  evidence  that  the  demeanor  of  p.  witness  at  a 
coroner's  inquest  was  similar  to  tbp.t  at  the  sutoe- 
quent  trial  of  .the  criminal  oause,  and  that  he  was 
considered  there  as  a  very  stupl'i  witness  and  un- 
certain as  to  facts  stated,  is  admissible  as  tending 
to  affect  his  credibility.  Tenitory  v.  PadiUa  (N. 
M.)  46  Pac.  346. 

So,  where  there  is  a  direct  conflict  in  the  testi- 
mony of  two  witaesses,  and  one  of  them  is  an  aged 
woman  who  has  had  an  attack  of  paralysis,  it  is 
competent  to  ask  an  expert  witness  If  parajysis  does 
not  bave  a  tendency  to  impair  the  mind  of  old  per- 
sons.   Lord  V.  Beard,  79  N.  C.  5. 

And  the  admission  of  evidence  that  a  witness 
whose  competency  had  been  attacked  on  the 
ground  of  mental  incapacity  had  told  the  same 
story  before  is  not  a  ground  for  reversal  where  it 
tended  to  corroborate  her  evidence  and  to  help  the 
jury  to  a  right  estimate  of  her  Intellectual  facul- 
ties.   Brlcker  v.  Lightner,  40  Pa.  199. 

But  an  Inquiry  of  a  witness  in  a  trial  for  murder, 
made  for  the  purpose  of  showing  his  mental  capaci- 
ty about  superstitious  notions  associated  with 
powen  derived  from  eating  certain  roots,  whether 
derived  from  tradition  or  from  his  own  fancy,  is 
too  remote  from  the  subject  to  be  allowed,— espe- 
cially as  such  notions  need  not  hinder  him  from  b^ 
ing  a  good  observer  and  narrator  of  facts.  AUen 
V.  State,  60  Ala.  19. 

And  proof  that  a  witness  had  oonvulsive  fits  is 
not  evidence  from  which  the  court  can  infer  that 
bis  mind  was  not  sufficient  to  qualify  him  to  be  a 
witness.    James  v.  Stonebanks,  1  N.  J.  L.  227. 

A  new  trial  wiU  not  bo  granted,  however,  in  a 
criminal  prosecution,  because  of  the  admission  of 
the  testimony  of  a  witness  pro/red  to  havefbeen  de- 
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that  she  was  not  of  unBound  mind,  merely, 
t>ut  an  imbecile,  unable  to  comprehend  the 
aimpie  preliminary  questions  addressed  to  her 
t>y  the  court.  The  objection  upon  that  ground 
was  acconlingly  well  taken.  2.  Did  the  court 
«rr  in  rejecting  evidence  of  the  statements 
«bove  mentioned?  It  was  shown  without  ob- 
jection that  the  said  Elizabeth  left  the  ^ome 
of  her  sister,  Mrs.  Rauscl\er,  about  2  o*clock, 


p.  M.  of  the  day  in  question,  going  into  '*the 
timber"  to  look  for  the  cows,  and  returned  be- 
tween 4  and  5  o'clock.  At  that  time  her  un- 
derclothing was  torn,  and  the  condition  of  her 
person  strongly  indicated  the  commission  of 
the  wrong  alleged.  Indeed,  so  strong  is  the 
inference  of  the  outrage  from  the  facts  in  evi- 
dence that  we  may,  for  the  purpose  of  this 
examination,  assume  the  eorpM  dsHcti  to  have 


<«ncred  a  few  days  before  the  trial  and  within  a  few 
days  after  it,  where  the  proofs  do  not  show  derange- 
ment at  the  time  of  his  examination.  Ooleman  ▼. 
Com.  25  Oratt,  80ft,  18  Am.  Rep.  711. 

And  that  a  witness  was  In  the  habit  of  uslnir  laud- 
anum is  not  alone  sufficient  to  discredit  or  weaken 
his  testimoDy;  the  proof  must  establish  either  that 
his  mind  was  Impaired  irenerally  or  that  he  was  un- 
<der  the  influence  of  an  opiate  at  the  time  the  testi- 
mony was  taken.    McDowell  v.  Preston,  26  Oa.  628. 

So,  the  susploiott  that  miiiht  be  engendered  by 
the  failure  of  a  party  to  produce  an  aged  witness 
whose  mental  capacity  was  such  tnat  his  evidence 
would  have  been  entirely  worthless  cannot  be  es- 
tablished as  evidence  to  show  fraud  or  to  over- 
turn the  evidence  of  other  facts.  Woodhull  v. 
WbitUe,  63  Mich.  K5. 

The  opinions  of  medical  men  are  entitled  to  pecu- 
liar weight  on  the  question  of  the  competency  of  a 
witness  alleged  to  be  Insane  where  they  have  good 
means  of  observation.  Armstrong  v.  Timmons,  8 
fiarr.  (Del.)  842. 

And  where  evidence  is  adduced  to  the  court  to 
«8tablish  the  Insanity  of  a  witness,  the  court  on  ap- 
peal will  presume  that  the  Judge  was  not  Influenced 
^y  such  evidence  as  he  ought  not  to  have  consid- 
ered.   Campbell  V.  State,  28  Ala.  44. 

v.  Effect  of  inquUttUm^  conjlnementt  etc 

An  inquisition  of  lunacy  found  against  a  witness 
Is  prima  facie  evidence  of  his  Incompetency  to  tes- 
tify, though  his  testimony  Is  offered  against  one 
who  was  not  a  party  to  the  proceeding  in  lunacy. 
Hoy  t  V.  Adee,  8  Lans.  178. 

And  one  who  has  been  adjudged  insane,  and  is 
under  guardianship,  and  whose  condition  has  not 
Improved  since  that  time,  is  not  a  competent  wit- 
ness. Hull  V.  Louth,  109  Tnd.  816, 68  Am.  Rep.  406. 

But  a  statute  providing  that  persons  of  unsound 
tnind  cannot  be  witnesses  refers  to  a  mind  that  is 
•unsound  in  fact  In  contradistinction  to  those  who 
have  been  judicially  declared  of  unsound  mind. 
•Clements  v.  McGinn  (Cal.)  88  Pac.  820. 

An4  where  a  person  is  confined  in  a  lunatic  asy- 
lum, and  is  afterwards  brought  forward  as  a  wit- 
ness. It  is  within  the  province  of  the  court  to  de- 
termine as  to  bis  capacity,  which  is  to  be  judged 
tfrom  the  facts  adduced  before  the  court.  State  v. 
Brown  (Del.)  86  Atl.  468. 

And,  a  witness  who  has  been  declared  insane  and 
placed  under  guardianship  is  competent  after  his 
.recovery  to  testify  respecting  facts  which  occurred 
•during  the  time  he  was  under  guardianship,  and  it 
4s  for  the  jury  to  judge  of  the  weight  to  be  given 
•his  testimony.    Sarbach  v.  Jones,  20  Kan.  499. 

So,  the  testimony  of  a  witness  who  had  been 
-found  on  inquisition  to  be  of  feeble  mind  and  in- 
<»ipable  of  transacting  business,  and  for  whom  a 
•conservator  had  been  appointed,  will  not  be  ex- 
cluded where  there  is  nothing  in  the  record  to  show 
the  nature  or  extent  of  the  Impairment  of  his  men- 
tal faculties  or  that  it  was  of  a  permanent  or  con- 
tinuing character,  and  the  evidence  itself  tended  to 
ahow  that  he  was  sane.    Tucker  v.  Shaw,  158 II 1 .  826. 

And  a  lunatic  under  confinement  in  a  lunatic  asy- 
Jum  is  a  competent  witness  if  the  judge  considers 
him  competent  in  point  of  understanding,  and  if  he 
Is  aware  of  the  nature  and  consequences  of  an  oath. 
Beg.  V.  Hill,  6  Bng.  L.  ft  Eq.  547, 2  Den.  C.  C.  264,  6 
«7  L.  It  A. 


Cox,  C.  C.  280.  Temp,  ft  M.  612,  20  L.  J.  M.  C.  N.  & 
222,  16Jur.470. 

And  a  witness  who  had  been  admitted  to  a  lunatic 
asylum  upon  the  certificates  of  physicians  as  being 
a  proper  subject  for  hospital  care  and  treatment, 
and  was  an  inmate  thereof  at  the  time  of  the  act 
ooncemlng  which  he  is  called  upon  to  testify,  and 
has  not  been  formally  discharged  from  the  asylum, 
may  be  held  competent  to  testify  where  he  be- 
trays no  indications  of.  insanity  and  shows  that 
be  comprehends  the  nature  and  obligation  of  an 
oath,  though  the  opinions  of  physicians  are  given 
that  be  is  not  to  be  relied  upon  and  is  utterly 
unfit  to  testify.    State  v.  Brown  (Del.)  86  Atl.  466. 

So,  a  witness  who  has  been  declared  Insane  and 
placed  under  guardianship,  and  subsequently  duly 
adjudged  sane  and  released  from  guardianship,  is 
competent  to  give  evidence  in  an  action  subse- 
quently brought.    Sarbach  v.  Jones,  20  Kan.  499. 

And  the  discharge  of  a  witness  from  an  asylum 
is  prima  facie  evidence  that  she  was  restored  to 
sound  mind,  or  that  she  was  Improperly  committed 
to  such  asylum,  where,  under  the  statutes,  the  only 
ground  for  such  discharge  are  recovery  or  improper 
commitment  Clements  v.  McGinn  (Cal.)  88  Pac. 
920. 

But  the  aflldavlt  of  a  person  suffering  from  men- 
tal delusion,  made  while  in  confinement  in  a  luna- 
tic asylum,  cannot  be  received  in  evidence  unless 
his  mental  condition  was  first  ascertained  by  pre- 
liminary inquiry  before  the  court  or  some  person 
specially  delegated  for  that  purpose,  and  a  notice  Is 
placed  in  the  jurat  of  the  circumstances  under 
which  or  the  place  at  which  it  was  sworn.  Spittle 
V.  Walton,  L.  B.  11  Bq.  420,  40  L.  J.  Ch.  N.  S.  868, 24 
L.  T.  N.  S.  18, 19  Week.  Bep.  405. 

And  where  a  petition  or  affidavit  is  sworn  to  by 
a  person  who  has  been  found  by  the  inquisition  of 
a  jury  to  be  a  lunatic  the  officer  before  whom  it  Is 
sworn  should  state  in  the  jurat  that  he  has  ex- 
amined the  deponent  for  the  purpose  of  ascertain- 
ing the  state  of  his  mind,  and  that  he  Is  appar- 
ently of  sound  mind  and  capable  of  understanding 
the  nature  and  contents  of  the  petition.  Be  Chris- 
tie, 5  Paige,  242. 

So,  an  application  of  a  lunatic  to  be  restored  to 
his  estate  will  be  denied  where  the  jurat  to  the  peti- 
tion does  not  state  that  the  officer  who  swore  the 
petitioner  examined  him  as  to  the  state  of  his  mind 
and  believed  blm  to  be  sane.  Re  Cross,  2  Cb.  Sent.  8. 

And  the  testimony  of  a  person  committed  to  a 
lunatic  asylum  in  another  state  on  account  of  in- 
sanity may  be  taken  by  commission,  buttheret\im 
thereto  must  be  first  submitted  on  the  trial  to  the 
presiding  justice,  so  that  he  may  determine,  on  ex- 
amination of  the  answers  contained  therein  and  of 
witnesses  having  knowledge  of  the  subject,  whether 
or  not  the  mental  condition  of  the  witness  was  such 
as  to  render  his  testimony  admissible.  Hand  v. 
Burrows,  28  Hun,  880. 

y  I.  Proof  in  ease  of  subsequent  inaanUy 

An  Instrument  may  be  proved  by  evidence  of 
the  handwriting  of  the  attesting  witness  where  he 
has  become  Insane  since  its  execution.  Currle  v. 
Child.  8  Campb.  282. 

And  proof  of  the  handwriting  of  a  witness  to  a 
devise  of  real  estate  may  be  given  where  he  has 
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been  fully  established.  It  was  held  by  this 
court,  in  Ole*on  v.  State,  11  Neb.  276,  that, 
while  it  is  permissible  to  show  that  the  prose- 
cutrix made  complaint  of  the  allied  injury. 


sacb  complaint  constitutes  no  part  of  the  re$ 
gutm,  but  is  a  circumstance  only,  corrobora- 
tlYe  of  the  story  of  the  prosecutrix,  and  tbat» 
unless  she  is  a  witness  in  the  case,  is  wholly 


since  become  insane,  fiernett  ▼.  Taylor,  9  Yes.  Jr. 
881. 

And  a  book  of  accounts  kept  by  one  who  has 
since  become  insane,  proved  to  be  In  bis  handwrit- 
ing, is  admissible  In  evidence  on  being  yerifled  by 
the  oath  of  the  guardian  wben  material  to  the  issue. 
Holbrook  v.  Gay,  6  Cush.  216. 

The  temporary  insanity  of  a  party  whose  book  of 
accounts  is  material  evidence  in  an  action  should 
on  ly  operate  as  a  postponement  until  sufficient  time 
has  elapsed  for  his  restoration,  but  where  no  such 
rt«tonition  can  be  reasonably  anticipated  the  book 
should  be  admitted  in  evidence  upon  proof  of  his 
handwriting  and  verification  by  the  oath  of  his 
guardian,  and  the  question  as  to  the  decree  of  his 
insanity  is  one  ior  the  exercise  of  the  sound  dis- 
cretion of  the  presiding  judge.  Holbrook  v.  Gay, 
6  Cush.  215. 

So,  the  reasons  for  admitting  the  testimony  of 
deceased  witnesses  taken  on  a  former  trial  apply 
with  equal  force  in  the  case  of  witnesses  mentally 
dead  ormcapacitated  by  insanity  or  loss  of  mind 
from  any  other  cause.  Whltaker  v.  Marsh,  82  N. 
H.4n. 

And  the  testimony  of  a  witness  formerly  taken 
in  the  same  cau^  may  be  read  in  evidence  upon  a 
subsequent  trial  upon  showing  that  he  is  insane  or 
in  such  a  state  of  senility  as  to  have  lost  his  mem- 
ory, the  same  as  if  he  were  dead  or  out  of  the  Juris- 
diction. Emig  V.  Diehl,  76  Pa.  860;  Rothrock  v. 
Gallaber,  91  Pa.  106;  Howard  v.  Patrick,  88  Mich.  796. 

The  rule  admitting  the  testimony  of  a  deceased 
witness  in  a  criminal  prosecution  taken  down  by  a 
committing  magistrate  on  a  preliminary  investiga- 
tion in  a  trial  of  the  cause  applies  to  all  cases  where 
the  witness  has  become  Insane.  Marler  v.  State,  67 
Ala.66,42Am.  Rep.  96. 

And  secondary  evidence  of  what  a  witness  testi- 
fied to  on  a  preliminary  investigation  before  a 
committing  magistrate  may  be  given  on  the  trial  of 
the  accused  for  the  same  offense  when  his  testi- 
mony on  such  examination  was  not  reduced  to 
writing  and  be  has  since  become  insane.  BCarler  y. 
State,  67  Ala.  65. 42  Am.  Rep.  96. 

And  the  precise  words  of  a  witness,  on  a  prelimi- 
nary investigation  before  a  committing  magistrate, 
who  has  since  become  insane  and  whose  testimony 
was  not  reduced  to  writing,  need  not  be  given  in 
giving  secondary  evidence  thereof  at  the  trial  of 
the  accused  for  the  same  offense;  the  substance  of 
his  testimony  is  all  that  is  necessary.  Marler  y. 
State,  67  Ala.  66, 42  Am.  Rep.  96. 

So,  the  party  in  an  issue  to  try  the  sanity  of  a  per- 
son who  had  executed  deeds  should  be  at  liberty  to 
read  the  depositions  of  the  witnesses  examined  in 
the  cause  at  a  former  trial  who  are  proved  to  be  in 
such  a  state  of  mental  imbecility  as  to  be  incapable 
of  giving  testimony  at  the  time  of  the  second  trial. 
Murley  v.  Templeman,  cited  in  Shelford,  Lunatics, 
495;  Bmlg  v.  Diehl,  76  Pa.  859. 

And  if  a  witness  is  actually  insane  at  the  time  of 
the  trial  of  an  Indictment  for  a  misdemeanor,  his 
deposition  taken  before  the  committing  magistrate 
is  receivable  in  evidence  the  same  as  if  he  were 
dead,  although  the  insanity  may  be  only  tempor- 
ary, but  if  it  appear  that  be  was  not  insane,  but 
suffering  from  delirium  and  depression  of  spirits  in 
consequence  of  a  blow  on  the  head,  and  that  his  in- 
tellect was  affected  by  the  injury  but  that  In  the 
opinion  of  his  physician  he  will  eventually  recover, 
his  deposition  taken  before  the  committing  magis- 
trate is  not  receivable  in  evidence.  Reg.  v.  Mar- 
shall, Car.  &  M.  147. 

In  Drayton  v.  Wells,  1  Nott  ft  M'0. 409, 9  Am.  Dec 
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718,  it  was  held  that  the  testimony  of  a  witness  who 
had  been  examined  on  a  former  trial  between  the 
same  parties,  where  the  point  in  issue  was  the  same, 
may  be  given  in  evidence  on  a  second  trial  by  per- 
sons who  heard  It,  only,  howeyer,where  the  witness 
is  dead.  Insane,  beyond  the  Jurisdiction,  or  where  the 
court  is  satisfied  that  he  has  been  kept  away  by  the 
oontrivanoe  of  the  opposite  party. 

And  the  evidence  of  a  witness  who  Is  proved 
simply  to  have  run  away  cannot  be  given  under  a 
statute  authorising  the  use  of  the  testimony  of  a 
witness  who  is  dead  or  too  ill  to  be  present,  or  in- 
sane, or  who  has  removed  from  the  state  at  the  in- 
stigation or  with  the  connivance  of  the  opposite 
party.  State  v.  King,  86  N.  C.  603. 

And  the  failure  of  a  witness  to  recollect  particu- 
lar facts  will  not  Justify  proving  his  testimony  on  a 
former  trial  where  such  forgetfulness  does  not 
amount  to  mental  imbecility.  Stein  v.  Swensen,  46 
Minn.  860. 

YII.  Efttdt  of  iiManiiy  of  advene  party. 

The  statutes  of  many  of  the  states  prohibit  either 
party  to  an  action  from  testifying  therein  where 
the  adverse  party  is  an  insane  person. 

Under  such  statutes  where  a  plaintiff  In  an  action 
is  incompetent  to  testify  by  reason  of  insanity,  a 
decree  upon  an  inquisition  establishing  the  fact  of 
his  insanity  is  not  necessary  to  the  exclusion  of  the 
defendant's  testimony  as  to  transactions  concern- 
ing which  the  plaintiff  if  sane  could  have  contra- 
dicted him.    Bailey  v.  Harvey,  60  N.  H.  162. 

And  error  in  the  admission  of  testimony  which  is 
not  competent  because  offered  by  the  plaintiff 
against  an  insane  defendant  is  not  controverted  or 
corrected  by  permitting  the  insane  defendant  to 
testify,  though  apparently  without  objection.  Hul- 
ing  V.  Huling,  82  111.  App.  619. 

But  the  finding  of  an  auditor  that  a  party  to  an 
action  who  is  insane  is  competent  to  testify,  and 
his  admission  of  the  other  party  to  testify  in  his 
own  favor,  can  only  be  controverted  upon  a  hear- 
ing before  the  Judge,  and  such  hearing  can  only  be 
had  upon  a  motion  addressed  to  him  prior  to  the 
trial  before  the  Jury.    Kendall  v.  May,  10  AUen,  60. 

And  though  a  party  to  an  action  is  Insane,  yet  if 
he  is  competent  to  testify  the  other  party  may  be 
admitted  to  testify  in  his  own  favor.  Kendall  y. 
May,  10  AUen,  60. 

So,  a  party  to  an  action  when  seventy  years  old» 
who  has  paralysis  and  is  of  very  weak  mental  oa- 
pacity  and  has  a  feeble  memory  and  an  idiotic  look* 
and  cannot  tell  how  old  he  is  or  understand  an  in- 
quiry whether  he  recollects  giving  a  designated 
note,  and  is  unable  to  move  or  dress  himself  alone, 
and  does  not  seem  to  understand  anything  about 
his  business,  is  not  insane  within  the  meaning  of 
Mass.  Gen.  Stat.  chap.  181,  •  14,  providing  that  where 
one  of  the  original  parties  to  an  action  is  shown  to 
be  insane  the  other  party  shall  not  be  permitted  to 
testify  in  his  own  favor.    Doud  y.  Hall,  8  Allen,  410L 

And  the  fact  that  the  plaintiff  in  an  action  for  % 
personal  injury  alleges  that  the  complainant's  mind 
had  been  impaired  by  reason  of  his  injuries,  and  that 
evidence  in  support  of  this  allegation  has  been  re- 
ceived, does  not  prevent  the  complainant  ftom  be- 
ing called  to  testify  as  a  witness;  whether  he  was  in 
fact  competent  to  testify  is  a  question  to  be  decided 
by  the  court  then  and  there  resting  within  its  sound 
discretion,  and  it  is  for  the  Jury  to  give  such  credit 
to  the  testimony  offered  as  it  is  entitled  to  receive. 
Dickson  v.  Waldron,  186  Ind.  607, 24  L.  R.  A.  488. 
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inadmisBible.  See  also  MalKem  y.  8taU,  19 
Neb.  887;  Hannan  y.  8iaU,  70  Wis.  448;  Peo- 
fis  Y.  MeOee,  1  Deoio,  19;  WeldM  ▼.  8(aU,  82 
Ind.  81;  Beg.  y.  NichoUu,  2  Car.  &  E.  246;  1 
Oreenl.  By.  218. 

But  the  identical  question  here  InYoWed 
was  presented  in  Bornbeek  y.  State,  85  Ohio  St. 
277,  86  Am.  Rep.  808,  in  which,  after  a  care- 
ful rcYiew  of  the  authorities,  it  is  held  that, 
where  the  female  alleged  to  haYe  been  as- 
saulted is,  by  reason  of  imbecility,  incompe- 
tent to  be  sworn  as  a  witness,  her  declarations 
are  inadmissible  for  the  purpose  of  proYing 
the  alleged  offense.  In  the  opinion  in  that 
case,  by  Gilmore,  Ch.  J.,  we  find  the  rule  thus 
tersely  stated:  '*In  cases  of  Yiolence  to  the 
person,  except  when  made  in  extremis,  the 
declarations  of  the  injured  party  are  hearsay, 
and  therefore  inadmissible  to  proYe  the  offense; 
and  the  fact  that  the  declarant  is  incapable  of 
taking  an  oath,  by  reason  of  imbecility,  insan- 
ity, or  infancy,  will  not  justify  a  departure 
from  the  long  and  flrmlY  established  rule  of 
eYidence  on  the  subject. '^^  The  ruling  of  the 
district  court  must,  in  the  light  of  the  author- 
ities cited,  be  regarded  as  sound. 

The  exceptume  are  accordingly  ofoerrvled. 


James  H.  ROGERS,  Flff,  in  Err., 
HEAD'S  IROJ^  FOUNDRY  etal. 


(. 


.Neb.. 
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*A  chattel  mortg^aye  delivered  by  the 
Biortg^agfor  vneondltionally  to  an  im- 
aothorlaed  third  person*  hy  whom,  under 
the  directlODS  of  the  mort^gor,  It  was  filed  for 
record,  and  subsequently  accepted  by  the  mort- 
ffa«ee,  takes  effect,  as  between  the  mortgagor 
and  ZDOrtffaffee,  froni  the  time  of  tbe  first  deliv- 
ery, but  not  so  as  to  persous  who  bave  acquired 
title  to,  an  Interest  In,  or  a  lien  upon,  tbe  prop- 
erty, before  the  actual  acceptance  by  the  mort- 
ffagee. 

(liaioli  17, 1897.) 

ERROR  to  the  District  Court  /or  Dodge 
County  to  review  a  Judgment  in  favor  of 
defendants  in  a  proceeding  to  determine  prior- 
ity of  certain  chattel  mortgages  upon  the  prop- 
erty of  Nesbtt  and  Rogers.     Rerereed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Mung^r  &  Coortri^ht,  for  plain- 
tiff in  error: 

The  law  presumes  much  more  in  favor  of 
the  delivery  of  deeds  in  the  case  of  voluntary 
settlement,  especially  when  made  to  infants, 
than  it  does  between  parties  of  full  age  in  ordi- 
nary cases  of  bargain  and  sale. 

Martindale,  Conv.  1st  ed.  g  205;  Devlin, 
Deeds,  Ist  ed.  §  286;  Masterson  v.  CJieek,  23 
111.  72;  Rimrd  v.  WaUcer,  39  111.  415;  MitcheU 
▼.  Ryan,  8  Ohio  St.  887. 

At  the  best,  tbe  presumed  acceptance  is  held 
to  be  only  a  presumption,  and  subject  to  be  re- 
butted. 

♦Headnote  by  NorvaIi,  J. 

NOTR-Por  retroactive  effect  of  filing  chattel 
mortgatres  as  afrainst  liens  acquired  alter  the  exe- 
cution of  tbe  raortgaffe,  see  Baker  v.  Smeller  ^Tez.) 
83  L.  U.  A.  163,  and  noU.  I 
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Jaekion,  Smith,  ▼.  Qoodea,  20  Johns.  187. 

This  presumption,  so  far  as  persons  not  un- 
der disability  are  concerned,  is  never  conclu- 
sive. 

8  Washb.  Real  Prop.  8d'ed.  p.  261;  BuUitt 
T.  Taylor,  84  Miss.  741,  69  Am.  Dec.  412; 
Boardman  v.  Dean,  84  Pa.  252;  Jackson, 
Smith,  v.  OoodeU,  20  Johns.  187;  Wilsey  v. 
Dennis,  44  Barb.  859;  Tounge  v.  Ouilbeau, 
70  U.  8.  8  Wall.  641,  18  L.  ed.  268;  Tuttle  v. 
Turner,  28  Tex.  769;  BOlv.  Farmenf  Bank,  U 
Bush,  84,  21  Am.  Rep.  205;  Hvlick  v.  ScotU, 
9  Dl.  159;  Welch  v.  SackeU,  12  Wis.  265. 

This  presumption  is  in  fact  only  a  matter  of 
evidence,  sufiQcient  to  make  out  a  prima  fade 
case  in  behalf  of  the  grantee. 

Bowman  v.  Griffith,  35  Keb.  865. 

Whether  this  presumption  of  acceptance  can 
ever  be  raised  as  a  rule  of  law.  except  in  the 
case  of  infant  grantees,  and  such  as  are  under 
some  disability  to  accept,  has  been  gravely 
questioned  by  excellent  authority. 

Martindale,  Conv.  1st  ed.  ^  209;  8  Washb. 
Real  Prop.  8d.  ed.p.  255;  Townson  v.  TiekeU, 

8  Barn.  A  Aid.  86. 

A  deed  cannot  become  effective  by  delivery 
until  some  act  has  been  done  by  the  grantee 
equivalent  to  acceptance. 

Martindale,  Conv.  1st  ed._S  209;  8  Washb. 
Real  Prop.  8d  ed.  p.  261;  Muliek  v.  Scotil,  9 
Dl  159;  Bell  v.  Farmers'  Bank,  11  Bush,  34,  21 
Am.  Rep.  205;  Totenson  v.  TiekeU,  3  Barn.  & 
Aid.  86;  Jackson,  Eames,  v.  Phipps,  12  Johns. 
422;  Wilsep  v.  Dennis,  44  Barb.  859;  Foster  v. 
Beardsley  Scythe  Go.  47  Barb.  518;  Tounge  v. 
Ouilbeau,  70  U.  8.  8  Wall.  641,  18  L.  ed.  263; 
Welch  V.  Sackett,  12  Wis.  244;  t  TFood^rj^  v. 
Fisher,  20  Ind.  387.  83  Am.  Dec.  825. 

It  is  essential  to  tbe  validity  of  a  deed,  if  not 
actually  delivered  to  the  grantee,  or  his  aeent 
authorized  to  receive  it,  to  prove  notice  to  him 
of  its  existence,  and  such  additional  circum- 
stances as  will  afford  a  reasonable  presumption 
of  bis  acceptance  of  it 

Martindale,  Conv.  1st  ed.  §  209;  Bell  v. 
Farmerif  Bank,  11  Bush,  84,  21  Am.  Rep.  205; 
TvUle  V.  Turner,  28  Tex.  759;  Bulick  v.  Scaoil, 

9  m.  159;  Devlin,  Deeds,  1st  ed.  i^  285. 

No  deed  can  take  effect  as  having  been  de- 
livered until  such  act  of  delivery  has  been  as- 
sented to  by  the  grantee,  and  he  shall  have 
done  something  equivalent  to  an  actual  accept- 
ance of  it. 

3  Washb  Real  Prop.  8d  ed.  p.  261;  Bdl  v. 
Farmers*  Bank,  11  Bush,  84,  21  Am.  Rep.  205; 
Foster  v.  Beardsley  Scythe  Co,  47  Barb.  513; 
Welch  V.  Sackett,  12  Wis.  244. 

Tbe  presumption  that  a  party  will  accept  a 
deed  because  it  is  beneficial  to  him  will  never 
be  carried  so  far  as  to  consider  him  as  having 
accepted  it. 

Devlin,  Deeds.  1st  ed.  §  285;  Martindale, 
Conv.  1st  ed.  §  214;  Hulick  v.  Scotil,  9  111.  159; 
Hell  V.  Farmerif  Bank,  11  Bush,  84,  21  Am. 
Rep.  205;  Tuttle  v.  Turner,  28  Tex.  759. 

At  any  time  before  actual  acceptance  the 
firm  as  such  had  a  right  to  withdraw  or  mod- 
ify the  offer.  Tbe  action  of  giving  the  mort- 
gaee  to  the  plaintiff  constituted  such  a  modifi- 
cation. 

Johnson  v.  Farley,  45  N.  H.  605;  Parmelee 
v.  Simpwiu  72  U.  8.  5  Wall.  86.  18  L.  ed.  543. 

The  acceptance  of  a  deed  ^^(^fp^f^Vf^ 
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not  be  presamed,  unless  the  grant  be  certainly 
to  his  benefit. 

RenfroY.  Hdrrtson,  10  Ho.  411;  Bibberd  ▼. 
Smith,  67  Cal.  547,  66  Am.  Rep.  726. 

The  doctrine  of  relation  does  not  apply  ex- 
cept as  between  the  parties. 

Martindale,  Oonv.  Ist  ed.  g  210;  Pierce  y. 
Hall,  41  Barb.  142;  Kingsbury  v.  Bumside,  58 
ni.  810,  11  Am.  Rep.  67;  Vaneovrt  v.  Moore, 
26  Mo.  100;  Broom,  Legal  Maxims,  7th  ed. 
p.  128. 

The  assent  of  the  grantee  does  not  operate 
by  relation  to  pass  the  title  as  of  the  time  of 
delivery,  against  creditors  of  the  grantor  whose 
rights  have  attached  prior  to  the  time  the  gran- 
tee manifested  his  assent. 

Martindale,  Conv.  1st  ed.  §  208;  Devlin, 
Deeds,  1st  ed.  285-291;  Herman,  Chat  Mortg. 
1st  ed.  §  68;  Jones,  Chat.  Mortg.  2d  ed.  §  104: 
Boone,  Mortg.  1st  €d.  §  288;  8  Washb.  Real 
Prop.  8d  ed.  p.  265;  Bell  v.  Farmenf  Bank,  11 
Bush,  84,  21  Am.  Rep.  205;  WeUh  v.  Saekett, 
12  Wis.  244;  Derry  Bank  v.  Webeter,  44  N.  H. 
264;  Parmelee  v.  Simpeon,  73  U.  S.  5  Wall.  81, 
18  L.  ed.  642;  Hibberd  v.  Smith,  67  Cal.  547. 
56  Am.  Rep.  726;  Oxnard  v.  Blake,  46  Me.  602; 
Bay  V.  Qrifflth,  16  Iowa.  104;  Woodbury  v. 
Fisher,  20  Ind.  887,  88  Am.  Dec.  826;  Johnson 
V.  Farley,  45  N.  H.  505;  Denton  v.  Pen-y,  6 
Vt.  882;  McPherson  v.  Featherstone,  87  Wis. 
632;  Foster  v.  BeardOey  Scythe  Co.  47  Barb. 
513;  Samson  v.  Thornton,  8  Met.  275,  87  Am. 
Dec.  135;  QoodseU  v.  Stinson,  7  Blackf.  437; 
MeCutehin  v.  IHatt,  22  Wis.  664;  Cravens  v. 
RossiUr.  116  Mo.  888;  Deere  v.  Nelson,  78 
Iowa,  186;  Cobb  v.  Chase,  54  Iowa,  253. 

Messrs.  Frick  &  i>olesal  for  defendants 
in  error. 

Normal*  J.,  delivered  the  opinion  of  the 
court: 

This  proceeding  was  instituted  in  the  court 
below  to  determine  the  priority  of  liens  of  cer- 
tain chattel  mortgages  executed  in  the  firm 
name  of  Nesbit  &  Rogers.  The  controversy 
was  submitted,  and  determined  by  the  court 
adversely  to  the  plaintiff,  upon  a  written  stip- 
ulation of  facts.     He  prosecutes  error. 

The  facts,  so  far  as  they  are  necessary  to  an 
understanding  of  the  question  involved,  are 
briefly  these:  On  and  prior  to  the  6th  day  of 
February,  1894,  Fred  L.  Nesbit  and  William 
E.  Rogers  were  engaged  in  the  mercantile  busi- 
ness in  the  city  of  Fremont,  under  the  name 
and  style  of  *Nesbit  &  Rogers;  that  on  said 
date,  said  firm  being  insolvent  and  unable  to 
pay  its  debts,  it  was  mutually  agreed  between 
the  partners  to  discontinue  said  business,  and 
to  turn  over  the  firm  assets  to  its  creditors,  and 
each  partner  for  the  firm,  but  without  the 
knowledge  of  his  copartner,  undertook  to  se- 
cure such  creditors  as  he  thought  best  to  pre- 
fer; that  on  the  said  6th  day  of  February, 
the  said  Fred  L.  Nesbit,  in  the  name  of  the 
firm,  executed  chattel  mortgages  to  the  Head's 
Iron  Foundry,  Great  Western  Stove  Company, 
and  estate  of  P.  D.  Beckwith,  for  the  several 
amounts  then  actually  due  and  payable  to 
them,  upon  the  merchandise  owned  by  said 
Nesbit  &  Rogers,  and  delivered  the  said  chat- 
tel mortgages  to  said  J.  E.  Frick  for  the  use 
and  benefit  of  the  said  mortgagees,  respectively, 
and  the  said  Nesbit  intended  to,  and  thereby 
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did.  part  with  all  right,  dominion,  and  control 
over  or  with  reference  to  every  one  of  said 
mortgages,  and  requested  said  Frick  to  file  the 
same  for  record,  who  immediately  deposited 
the  same  in  the  office  of  the  coun^  clerk  of 
Dodge  county  at  not  later  than  8:88  p.  x.  of 
said  day.  and  paid  the  clerk  the  legal  fees  for 
filing  and  indexing  the  same;  that  said  Frick 
at  the  time  said  mortgages  were  delivered  to 
him  for  the  use  of  said  mortgagees,  did  not 
have  authority  from  said  creditors  to  receive 
said  mortgages,  but  assumed  to  act  for  them 
generally  as  an  attorney  for  the  purpose  of 
protecting  their  claims  against  Nesbit  &  Rog- 
ers,' and  had  no  authority  to  represent  the 
mortgagees  until  the  receipt  from  them  of  the 
telegrams  hereafter  mentioned;  that  at  5K)4  p. 
H.  of  said  6th  day  of  Februar]r>  the  said  Frick 
caused  to  be  sent  to  each  of  said  several  mort- 
gagees, all  of  whom  were  nonresidents  of  the 
state,  a  telegram  apprising  each  of  the  failure 
of  Nesbit  &  Rogers,  and  what  had  been  done^ 
and  an  answer  thereto  was  received  by  said 
Frick  early  th«  next  morning  from  each  of 
said  mortgagees,  assenting  to  and  ratifying  his 
action  in  tne  premises;  that,  on  the  said  6th 
day  of  February,  the  said  William  E.  Rogers, 
in  the  name  of  and  acting  for  said  firm  of 
Nesbit  &  Rogers,  made  and  delivered  to  the 
plaintiff,  James  H.  Rogers,  a  chattel  mortgage 
to  secure  the  payment  of  a  bona  fide  indebt^- 
ness  due  him  from  said  firm,  covering  the 
same  stock  and  merchandise  included  in  the 
said  mortgages  heretofore  mentioned;  that 
plaintiff  filed  his  said  mortgage  in  the  office  of 
the  county  clerk  of  Dodge  county  at  4  o'clock  p. 
M.  of  the  said  6th  day  of  February;  that  imme- 
diately thereafter,  plaintiff,  by  his  attorney^ 
W.  J.  Gourtright,  took  possession  of  the  mort- 
gaged chattels  under  and  by  virtue  of  his  said 
mortgage,  and  closed  the  store  of  said  firm; 
that  plaintiff  subsequently  ascertained  for  the 
first  time  the  existence  of  the  other  mortgages 
upon  the  property;  that  at  6 -.80  p.  bc  of  said 
day,  said  J.  £).  Frick,  for  and  on  behalf  of  the 
said  Head's  Iron  Foundry,  Qreat  Western 
Stove  Company,  and  estate  of  P.  D.  Beck- 
with. demanded  of  the  said  Gourtright  the  pos- 
session of  the  goods  mortgaged  to  them;  which 
demand  was  at  first  refused,  but  subsequently, 
at  about  7  o'clock  p.  x.,  was  complied  with, 
by  said  Courtrlght  turning  over  the  possession 
of  the  goods  in  controversy  to  said  Frick,  who 
has  ever  since  and  now  holds  the  same  under 
and  by  virtue  of  said  mortgages;  that  said 
plaintiff  and  his  attorney.  W.  J.  Gourtright, 
at  the  time  the  possession  of  the  property  was 
delivered  to  said  Frick,  each  acted  in  the  full 
belief  that  said  Frick  was  at  the  time  of  the 
filing  of  the  mortgages  to  the  Head's  Iron 
Foundry,  Great  Western  Stove  Company,  and 
estate  of  P.  D.  Beckwith,  respectively,  the 
duly  authorized  attorney  for  each  and  all  of 
them;  and  that  the  mortgages  to  said  mort- 
gagees had  been  actually  delivered  to,  and  ac- 
cepted by,  their  duly  constituted  representa- 
tive; and  that  the  several  mortgagees,  prior  to 
the  giving  of  the  several  mortgages  men- 
tion^, at  various  times  demanded  payment  of 
their  claims  from  Nesbit  &  Rogers,  and  were 
anxious  and  desirous  of  obtaining  the  money 
owing  to  them  by  said  firm. 
The  question  arising  upM5!r  the  foregoing 
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facts  is  whether  the  def endaDte  or  the  plaintiff 
acquired  the  first  or  superior  lien  upon  the 
mortgaged  chattels.  It  is  disclosed  that  the 
defendants'  mortgages  were  given  and  placed 
upon  record  before  the  making,  delivering, 
and  filing  for  record  of  plaintiff's  mortgage, 
from  which  the  defendants  claim  the  para- 
mount lien;  while,  upon  the  other  hand,  the 
plaintiff  confidently  asserts  that  he  has  the 
superior  lien  upon  the  property,  because  it 
attached  before  there  had  been  a  legal  de- 
livery and  acceptance  of  the  defendants' 
mortgages.  None  of  the  mortgages  were 
delivered  to  the  defendants,  or  either  of  them, 
in  person  at  or  prior  to  the  time  of  the  depos- 
iting of  the  same  with  the  registering  officer, 
or  to  anyone  authorized  by  the  mortgagees 
to  represent  them.  The  defendants  were 
not  aware  that  the  mortgagors  contem- 
plated or  were  givine  mortgages  to  their 
creditors.  There  can  be  no  doubt  that  the 
delivery  and  acceptance  of  a  mortgage  are 
essential  to  iu  validity.  Such  an  instrument, 
like  a  deed,  becomes  effective  only  from  its 
delivery.  The  proposition  is  too  plain  to  re- 
quire the  citation  of  authorities  to  sustain  it. 
Delivery  may  be  made  to  the  mortgagee  him- 
self, or  to  someone  authorized  to  receive  it  for 
him,  or  to  a  stranger  for  the  use  and  benefit 
of  the  mortgagee,  without  the  latter's  author- 
ity, under  certain  circumstances,  as  where  the 
mortgagee  is  under  some  legal  disability,  as 
in  case  of  a  minor  or  an  insane  person. 
Thus,  in  Brawn  v.  WesterfiM,  47  Keb.  899,  a 
conveyance  to  a  minor  was  upheld  where  the 
grantor  delivered  the  deed  to  a  stranger  un- 
conditionally for  the  grantee,  and  no  control 
over  the  instrument  was  reserved  in  the 
grantor.  Doubtless,  the  delivery  of  a  mort- 
gage to  a  stranger  will  suffice,  if  the  mortgagee 
subsequently  assents  to  or  ratifies  the  act.  In 
the  case  at  bar  there  is  no  pretense  that  the  de- 
fendants' mortgages  were  delivered  to  any  one 
of  the  mortgagees,  or  to  one  authorized  to  act 
for  them  in  accepting  a  delivery  of  the  instru- 
ments, but  they  rely  upon  the  delivery  of  the 
mortgages  to  Mr.  Frick,  his  depositing  of  them 
in  the  recorder's  office,  and  the  subsequent  ac- 
ceptance of  the  instruments  by  the  mortgagees 
Defendants'  attorneys  insist,  arffuendo,  that 
the  presumption  of  law  arising  from  these  facts 
is  that  the  mortgagees  accepted  the  mortgages. 
•This  court  has  held  that,  where  a  deed  benefi- 
cial to  the  grantee  is  involuntarily  executed 
and  placed  upon  record  by  the  grantor,  the 
acceptance  of  the  grantee  will  be  presumed. 
Bowman  v.  Orifflth,  85  Neb.  861;  Tsnti  v. 
Dewey,  47  Neb.  196.  And,  upon  principle, 
the  delivery  of  a  mortgage  by  the  mortgagor 
or  by  his  direction,  as  in  the  case  at  bar,  for 
record,  is  sufficient,  in  the  absence  of  proof  to 
the  contrary,  to  justify  a  finding  of  its  delivery 
by  the  mortgagor,  and  acceptance  by  the  mort- 
gagee. But  the  presumption  of  delivery  and 
acceptance  is  not  a  conclusive  one,  but  is 
pima  facie  alone.  It  may  be  shown,  if  such 
be  the  fact,  that  the  mortgagee  fiever  accepted 
the  instrument,  but  rejected  the  same  when 
apprised  of  its  existence.  Jaehfon,  Eames,  v. 
Phipps,  12  Johns.  418;  Wilffey  v.  Dennis,  44 
Barb.  354;  Foster  v.  Beardsley  8eyt?ie  Go.  47 
Barb.  505;  Tounge  v.  Guilbeau,  70  U.  8. 8  Walh 
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686,  18  L.  ed.  262;  Tuitle  v.  TSimer,  28  Tex. 
760. 

Possibly,  upon  the  delivery  of  a  mortgage  ta 
a  straneer,  for  the  use  and  benefit  of  the  mort- 
gagee, out  without  authority  from  him  to  re- 
ceive it,  the  acceptance  of  the  mortgage  may 
be  presumed  where  the  mortgagor  has  parted 
entirely  with  all  the  control  over  the  instru- 
ment. There  are  authorities  which  so  hold, 
but  even  in  such  case  the  presumption  of  ac- 
ceptance as  of  the  date  of  the  delivery  to  the 
third  person  may  be  rebutted.  In  the  case  in 
hand,  the  acceptance  of  the  mortgages  by  the- 
defendants,  or  rather  their  ratification  of  the* 
action  of  Mr.  Frick  in  receiving  the  instru- 
ment for  and  in  their  behalf,  was  not  until  after 
the  plaintiff's  mortgage  was  execu ted, deli  vered, 
filed  for  record,  and  he  had  taken  possession- 
of  the  property  thereunder.  The  defendants, 
insist  that  the  acceptance  of  the  mortgages  by 
them  related  back  to  the  time  of  the  delivery  to 
Mr.  Frick.  Such,  unquestionably,  is  the  rule- 
as  between  the  mortgagor  and  mortgagee, 
but  it  does  not  obtain  where  an  innocent  third 
party  has,  between  the  date  of  the  delivery 
and  acceptance,  acquired  rights  to  the  mort- 
gaged chattels.  The  doctrine  of  relation  can- 
not be  invoked  to  the  injury  of  the  third  per- 
sons. Their  rights  cannot  be  destroyed  by  a. 
fiction  of  the  law.  The  correct  rule  is  laid 
down  in  Jones,  ChatMortg.  §104,  in  the  lan- 

guage  following:  "A  mortgage  executed  by  a. 
ebtor  to  his  creditor,  without  the  knowledge- 
of  the  latter,  and  without  authority  from  him,, 
and  delivered  to  a  stranger  or  to  the  mort- 
gagor's attorney  for  his  use,  does  not  vest  the 
title  to  the  property  In  the  mortgagee  as  of 
the  time  of  such  delivery,  as  between  him  and 
a  creditor  of  the  mortgagor  who  has  acquired 
an  interest  in  it  by  attachment  or  levy  of  exe- 
cution between  the  time  of  such  delivery  and 
the  mortgaffee's  acceptance  of  the  mortgage 
after  receiving  notice  of  it."  The  same  doc- 
trine, in  somewhat  different  language,  is  stated 
in  Herman,  Chat.  Mortg.  §  168,  and  Boone, 
Mortg.  §  288. 

The  case  of  BeU  v.  Farmers'  Bank,  11  Bush, 
84,  21  Am.  Rep.  205,  was  a  controversy  be- 
tween attaching  creditors,  and  a  mortgagee  of 
real  estate.  The  mortgage  was  acknowledged^ 
delivered  to  an  unauthorized  third  person,  and 
placed  on  record,  without  the  knowledge  of 
the  mortgagee.  Before  he  was  apprised  of 
the  execution  and  registry  of  the  mortgage  and 
prior  to  the  time  he  accepted  or  could  have  ac- 
cepted the  mortgage,  the  attachments  were- 
levied  upon  the  property,  and  the  attachment 
liens  created.  The  court  ruled  that  the  at- 
tachments were  superior  liens  to  that  of  the 
mortgage,  and  in  passing  upon  the  question 
said:  "A  deed  delivered  to  the  registering 
officer  or  to  an  unauthorized  third  person,  and 
subsequently  accepted  by  the  grantee,  will 
take  effect,  as  between  the  grantor  and  the 
grantee,  from  the  time  of  the  first  delivery; 
and  in  such  cases  volunteers  claiming  under 
and  through  the  grantor,  and  ordinary  creditors 
who  have  acquired  no  Hen  upon  nor  iuterpst  in 
the  estate  conveyed,  are  entitled  to  no  greater 
consideration  than  the  grantor.  Yet,  until 
the  grantee  is  informed  of  the  execution  of  the 
deed,  and  does  some  act  equivalent  to  an  aa- 
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ceptance  of  it,  it  is  manifest  that  he  may  re- 
fuse to  accept  it,  DOtwithstandiDg  the  fact  that, 
by  a  fiction  of  law,  the  presumption  of  an 
actual  acceptance  bad  all  the  while  ex- 
isted for  his  benefit  as  against  the  grantor,  his 
heirs,  devisees,  and  ordinary  creditors.  But 
this  fiction  will  not  be  allowed  to  prevail  to  the 
prejudice  of  persons  who  have  acquired  title 
to,  an  interest  in,  or  a  lien  upon,  the  property 
before  the  date  of  the  actual  acceptance.  As 
in  the  case  of  an  escrow,  whenever  it  becomes 
necessary  for  the  purposes  of  Justice  that  the 
true  time  of  the  acceptance  of  a  deed  so  deliv- 
ered shall  be  ascertained  the  legal  fiction  will 
be  disregarded,  and  the  intervening  claimant 
or  Uenholder  allowed  to  show  the  actual  facts 
of  the  transaction."  In  Goodsell  v.  Stinaon,  7 
Blackf.  437.  a  real -est  ate  mortgage  executed 
by  F.  L.  Goodsell  to  Peler  Goodsell,  to  secure 
a  bona  fide  debt,  in  the  absence  and  without 
the  knowledge  of  the  latter,  was  delivered  by 
the  mortgagor  to  the  recorder  of  the  proper 
•county  for  record.  Subsequently,  but  before 
the  mortgagee  was  informed  what  had  been 
•done,  and  he  assented  to  the  mortgage,  one 
StiDson  obtained  a  judgment  against  the  mort- 
gagor. It  was  ruled  that  the  judgment  was 
entitled  to  the  preference.  The  court  in  de- 
livering the  opinion  observed :  *  *The  dell  very 
of  a  deed  is  an  essential  requisite  to  its  valid- 
ity, and  it  is  from  the  delivery  that  the  deed 
takes  effect.  A  deed  may  be  delivered  to  a 
third  person,  even  a  stranger,  for  the  benefit 
of  the  grantee,  and  if  he  afterwards  assent  to 
the  act,  the  deed  will  take  effect  from  the  date 
of  its  delivery,  unless  the  rights  of  third 
persons  should  be  affected  bv  it.  In  that  event 
the  doctrine  of  relation  would  not  apply,  for  it 
Is  a  general  rule  that  it  shall  not  be  permitted 
to  apply  so  as  to  do  wrong  to  strangers;  as  be- 
tween the  parties  to  the  deed,  it  may  be  adop- 
ted for  the  advancement  of  justice."  The 
same  doctrine  was  held  nnd  applied  in  Wood- 
bury V.  Fisher,  20  Ind.  387,  88  Am.  Dec.  825; 
Johntian  v.  Farley,  45  N.  H.  506;  Berry  Bank 
V.  Webster,  44  N.  H.  264.  In  the  syllabus  to 
Hibberd  v.  Smith,  67  Cal.  547,  66  Am.  Rep. 
726,  it  is  said:  "Where  a  deed  presumptively 
beneficial  to  the  grantee  is  delivered  to  a  third 
person  for  his  use,  without  his  knowledge  or 
prior  authorization,  the  subsequent  assent  of 
the  grantee  to  the  delivery  will  not  operate  to 
defeat  the  lien  of  a  judgment  creditor  of  the 
grantor  which  attached  to  the  premises  sought 
to  be  conveyed  after  the  date  of  the  delivery 
and  before  the  assent  of  the  grantee."  In  Day 
v.  Qrifflth,  15  Iowa.  104,  it  was  decided  that  the 
delivery  of  a  deed  by  a  grantor  to  the  recorder 
for  the  use  and  benefit  of  the  grantee,  but 
without  his  knowledge  or  consent,  and  with- 
out any  previous  agreement  between  them,  is 
not  such  a  delivery  as  will  defeat  the  rights  of 
an  attaching  creditor  acquired  prior  to  the  as- 
sent to  the  grantee  to  such  delivery.  To  the 
same  effect  are  Deere  v.  NeUon,  78  Iowa,  186; 
Denton  v.  Perry,  6  Vt.  882;  McPJieraon  v. 
Feailterstone,  87  Wis.  682;  Sameony.  Thornton, 
S  Met.  275,  87  Am.  Dec.  136;  Oravem  v. 
Bosnter,  116  Mo.  888.  The  case  of  McCutcJUn 
V.  Plait,  22  Wis.  661,  was  replevin  to  recover 
possession  of  property  seized  by  the  defendant 
as  sheriff,  under  an  attachment  against 
William  H.  and  James  F.  Winser.  The  Win- 
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sers  executed  a  bill  of  sale  of  the  property  to 
plaintiff,  without  his  knowledge,  and  deposited 
the  same  in  the  postofiloe,  directed  to  him  be> 
fore  the  levy  of  the  attachment.  Plaintiff 
did  not  receive  the  bill  of  sale  until  after  such 
levy.  It  was  held  that  the  attachment  had 
priority. 

It  has  been  frequently  decided  by  the 
courts  that  a  chattel  mortgage  executed  in 
the  absence  and  without  the  knowledge  of  the 
mortgagee,  and  delivered  to  a  third  person  for 
his  use,  or  deposited  by  the  mortgagor  with 
the  proper  registering  officer  for  record,  is  in- 
operative as  to  another  creditor  of  the  mort- 
gagor  who  acquired  an  interest  in  the  property 
y  attachment  or  otherwise,  subsequent  to  the 
giving  of  the  mortgage,  but  prior  to  the  time 
the  mortgagee  received  notice  of  and  ratified 
the  instrument  Of  the  cases  so  holding  are 
Wads/worth  v.  Ba7*low,  68  Iowa,  599;  Burling- 
ton Nat.  State  Bank  y.  Moree,  78  Iowa.  174; 
WaUie  v.  Taylor,  67  Tex.  481 ;  Oxnard  v.  Blaks, 
46  Me.  602;  McGourt  v.  Myere,  8  Wis.  286; 
MiUer  v.  BUnebury,  21  Wis.  677;  Weleh  v. 
Saekett,  12  Wis.  244. 

Counsel  for  defendants  have  cited  in  their 
briefs  several  cases  which  are  directly  opposed 
to  the  doctrine  last  above  stated,  but  we  shall 
not  attempt  now  a  review  of  them.  That  has 
been  already  admirably  done  in  some  of  the 
foregoing  authorities.  The  ablest  discussion 
of  the  subject  which  has  come  under  the  ob- 
servation of  the  writer  is  by  Dixon,  Ch.  J.,  in 
his  opinion  in  Welch  v.  SackeU,  12  Wis.  244, 
from  which  the  following  excerpts  are  taken: 
"All  agree  that  it  is  necessary  to  the  validity 
of  every  deed  or  conveyance  that  there  be  a 
grantee  who  is  not  only  willing,  but  who  does 
in  fact  accept  it.  It  is  a  contract,  a  parting 
with  property  on  the  part  of  the  grantor,  and 
an  acceptance  of  it  by  the  grantee.  Like  every 
other  contract,  there  must  be  a  meeting  of  the 
minds  of  the  contracting  parties,  the  one  to 
sell  and  convey,  and  the  other  to  purchase  and 
receive,  before  the  agreement  is  consummated. 
If  there  be  anything  in  legal  principles,  or  in 
common  sense,  it  is  an  unpardonable  absurdity 
to  say  that  a  contract  can  be  completed  in  the 
absence  and  utter  ignorance  of  one  of  the  con- 
tracting parties;  that  he  can  or  does,  under 
such  circumstances,  assent  to  or  agree  to  be- 
come bound  by  it.  The  idea  that  a  contract 
could  be  thus  made,  and  that  title  to  property  • 
could  pass  into  a  party  without  his  knowledge 
or  consent,  and  out  of  him  without  any  mo- 
tion or  act  of  his  signifying  his  willingness, 
but  merely  by  his  refusal  to  receive  it  at  all, 
had  its  origin  at  a  period  in  the  history  of  the 
common  law,  when  the  legal  mind,  instead  of 
being  governed  in  its  conclusions  by  a  steady 
application  of  the  clear  and  rational  principles 
of  the  law  to  plain  matter  of  fact,  and  by  ar- 
guments to  be  drawn  therefrom,  was  too  fre- 
quently influenced  by  a  mysterious  and  fanci- 
ful logic,  that  depended  for  its  support  upon 
artfully  devised  fictions  and  falsehoods,  which 
for  the  most  part  were  as  repugnant  to  reason 
as  they  were  unnecessary  to  the  proper  admin- 
istration of  justice.  The  discovery  that  such 
things  could  be  done  is,  I  believe,  attributable 
to  the  inventive  skill  of  Justice  Ventris,  as 
exhibited  in  the  case  of  T/iompson  y.  Leach, 
3  Vent.  198,  decided  about ^e  yearj  1690; 
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at  least  several  courts  and  judges  since  that 
lime,  with  many  complaints,  have  agreed  in 
giving  him  the  credit  of  having  proved  some- 
thing on  this  subject  which  none  of  them 
could  understand.  The  substance  of  his 
proposition  is,  that  a  deed  of  lands  made  to  a 
party  without  his  knowledge  or  consent,  and 
placed  in  the  hands  of  a  third  person  for  his 
use,  is  a  medium  for  the  transroisMon  of  the 
title  to  the  grantee,  and  takes  effect  so  as  to 
vest  it  in  him  the  instant  the  deed  is  parted 
with  by  the  grantor;  and  if  the  grantee,  upon 
Tcci'ivlng  knowledge  of  it,  rejects  it,  such  re- 
jection has  the  effect  of  revesting  the  title  in 
the  grantor  by  a  species  of  remitter.  .  . 
Assent  or  acceptance  on  the  part  of  the  grantee 
or  other  partv  to  a  deed  or  other  instrument, 
by  means  of  which  the  title  to  property, 
whether  real  or  personal,  is  to  be  transferred 
to  hira,  or  by  which  he  is  in  any  other  manner 
to  become  bound,  is  a  fact,  the 'truth  of  which 
is  to  be  established  by  competent  evidence, 
before  such  deed  or  other  instrument  can  be 
adjudged  to  have  a  legal  existence.  Like 
«very  other  fact,  it  may  be  established  by 
direct  evidence,  or  Its  existence  may  be  in- 
ferred or  presumed  from  other  facts  already 
In  proof.  But  I  deny  that  the  existence  of 
one  fact  is  to  be  inferred  or  presumed  from 
the  existence  of  others,  when  the  connection 
between  the  former  and  the  latter  is  such  that, 
according  to  the  course  of  nature,  it  plainly 
appears  that  the  former  cannot  exist.  In 
other  words,  I  deny  that  the  existence  of  any 
fact  mav  be  shown  by  proving  others  which 
conclusively  show  its  nonexistence,  or  that 
the  legitimate  mode  of  establishins:  the  truth 
of  a  niatter  is  by  indubitably  proving  its  false- 
hood. Justice  does  not  require,  nor  does  tbe 
law  tolerate,  such  an  absurdity.  The  learned 
justice  says  that  where  a  deed  is  executed  by 
the  grantor,  and  delivered  to  a  stranger  for 
the  use  of  the  grantee,  without  the  previous 
advice,  direction,  or  authority  of  the  grantee, 
and  without  his  knowledge,  tbe  law  will  pre- 
sume that  the  grantee  assents  to  it  the  moment 
it  is  delivered  to  the  stranger.  Assent  is  an 
act  of  the  mind,— that  intelligent  power  in 
man  by  which  he  conceives,  reasons,  and 
judges,  and  of  which  it  is  a  primary,  invari- 
able, and  most  familiar  law  that  it  cannot  act 
with  reference  to  external  objects,  until, 
through  the  medium  of  the  senses,  it  is 
impressed  with  or  knows  their  existence. 
Hence,  without  such  impression  or  knowlcrlcre. 
there  can  be  no  assent, — no  actus  contra  actufn; 
and  to  presume  it  in  opposition  to  the  facts  is 
to  presume  that  which  is  impossible,  which 
the  law,  tbe  rules  and  precepts  of  which  are 
in  conformity  with  the  unchanging  truths  of 
nature,  will  never  do.  .  .  .  The  mistake 
of  the  learned  justice  consisted  in  his  car- 
rying the  presumption  of  law  so  far  as  to  say 
that  It  presumes  that  a  person  has  consented 
to  that  of  which  he  knows  nothing,  which  is 
an  impossibility,  instead  of  saying  what  was 
more  truly  said  by  the  more  logical  and 
cautious  courts  and  judges  of  bis  time,  and  by 
Lord  EUenborough,  in  Stirling  v.  Varighan, 
11  East,  628,  namely,  that,  if  nothing  appears 
lu  the  contrary,  the  law  presumes  that  he  will 
accept  that  which  is  for  his  benefit  when  he  is 
informed  of  it,  which  assent,  in  the  absence 
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of  intervening  rights  or  equities,  will  have 
relation  back  to  the  time  of  delivery  for  his 
use,  and  make  his  title  good  as  from  that 
date.  .  .  .All  agree  that  neither  the 
grantor  nor  the  stranger  who  consents  to 
receive  and  hold  the  deed  can,  by  their  acts, 
bind  the  grantee,  and  that  the  latter  may,  on 
receiving  notice  of  it,  repudiate  it  altogether. 
If  the  utle  vests  in  the  grantee  at  once,  it 
must,  of  course,  vest  according  to  the  terms 
of  the  conveyance,  and,  in  the  case  of  an 
absolute  conveyance  he  would  have  an  abso- 
lute title.  If,  after  delivery  to  the  stranger, 
and  before  notice  to  the  grantee,  a  creditor  of 
the  latter  should  fasten  upon  the  property  by 
execution  or  attachment,  no  reason  can  be 
given  why  he  could  not  hold  it.  If  it  is  the 
property  of  the  grantee  it  follows  as  of  course 
that  the  creditor  would  have  this  right,  and 
that  he  would  at  once  acquire  a  lien  to  the 
extent  of  his  demand.  Suppose,  after  this  is 
done,  that  the  grantee,  on  receiving  notice, 
refuses  to  accept  the  conveyance,  what  be- 
comes of  l^e  property?  Does  the  refusal 
unbind  and  set  the  property  free  from  the 
seizure  of  the  creditors,  and  remit  tbe  title  at 
once  back  to  the  grantor?  Or  does  the  in- 
tendment of  Justice  Ventris  step  in,  in  behalf 
of  the  creditor  as  well,  and  say,  because  the 
grant  is  presumed  beneficial  to  the  grantee, 
and  he  might,  at  some  future  period,  accept 
it,  that  therefore  he  shall  be  deemed  to  have 
accepted  it  before  the  seizure,  and  at  a  time 
when  he  was  utterly  ignorant  of  it,  and  thus 
enable  the  creditor  to  withhold  the  property 
from  the  grantor,  by  which  means  it  would 
happen  that,  although  it  was  neither  bought 
nor  sold,  the  grantor  would,  without  con- 
sideration, lose  it,  and  the  grantee  enjoy  the 
full  benefit  of  it  on  the  same  terms?  Knowing 
of  no  rational  or  satisfactory  answers  which 
can  be  given  to  these  and  various  similar 
questions  which  will  readily  suggest  them- 
selves to  the  reader,  I  leave  them  to  be  replied 
to  by  those  who  maintain  that  tbe  title  to 
property,  real  or  personal,  may,  without  words 
written  or  spoken  or  other  act  of  transfer,  be 
thus  mysteriously  passed  and  repassed  between 
parties  by  contract  I  deny  that  it  may  be. 
It  seems  to  me  very  plain  that  it  docs  not  pass 
in  fact  until  the  grantee  has  actually  consented 
to  receive  it;  and,  as  of  course,  that  it  remains 
with  the  grantor,  who  is  Unable,  without  such 
consent,  to  vest  it  in  the  grantee.  No  other 
conclusion  is  consistent  witn  the  doctrine  that 
a  gnint  is  a  contract,  and  that  the  assent  of  the 
grantee  is  necessary  to  give  it  vulidity."  The 
reasfining  of  the  learned  chief  justice  is  un- 
answerable, and  fully  discloses  the  fallacy  of 
the  doctrine  upon  which  the  opposing  authori- 
ties rest. 

Although  this  opinion  has  now  been  ex- 
tended to  an  unusual  length,  the  importance 
of  the  question  involved  will  justify  a  refer- 
ence to  Farmelee  v.  Simpaon,  72  U.  8.  6  Wall. 
81,  18  L.  ed.  542,  a  case  which  arose  in 
Nebraska,  and  in  some  respects  is  like  the  one 
at  bar.  That  was  a  suit  brought  in  the  dis- 
trict court  of  Douglas  county  by  one  Parmelee 
for  the  foreclosure  of  a  real-estate  mortgage 
executed  bv  Megeath  and  Bovey,  on  April  17, 
1858,  and  duly  recorded  the  same  day.  The 
defendant  Simpson  claimed  unde^  deed  fipm 
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Bovey,  acknowledged  and  recorded  by  him  on 
the  16th  day  of  me  same  month.  Simpson 
was  wholly  ignorant  of  the  existence  of  the 
deed  until  April  19,  four  days  after  its  date, 
when  Bovey  pointed  out  the  land  to  Simpson, 
stating  that  he  had  conveyed  it  to  him  in  con- 
sideration of  certain  money  previously  ob- 
tained, and  at  the  same  time  delivered  the 
deed  to  Simpson.  The  district  court  held  the 
mortgage  was  entitled  to  priority,  and  entered 
a  decree  of  foreclosure.  An  appeal  was 
prosecuted  to  the  supreme  court  of  the  terri- 
tory, where  the  cause  was  docketed  as  No. 
181,  and  on  July  26.  1864,  the  decree  of  the 
district  court  was  reversed,  although  no  report 
of  the  case  is  to  be  found  in  our  official  law 
reports.  On  appeal  to  the  supreme  court  of 
the  United  States,  the  decree  of  the  supreme 
court  of  the  territory  was  reversed,  and  the 
cause  remanded,  with  directions  to  enter  an 
order  affirming  the  decree  of  the  district  court 
Mr.  Justice  Davis,  in  delivering  the  opinion 
of  the  court,  72  U.  S.  6  Wall.  86,  18  L.  ed. 
648,  says:  "And  there  is  not  a  particle  of 
evidence  that  anyone  was  authorized  to  receive 
the  deed  for  him.  The  placing  the  deed  on 
record  was  Bovev's  own  act.  and  done  without 
the  assent  of  Simpson,  under  this  state  of 
facts,  there  was  manifestly  no  delivery.  The 
execution  and  registration  of  a  deed,  and  de- 
livery of  it  to  the  register  for  that  purpose, 
does  not  vest  the  title  in  the  grantee.  .  •  . 
If  Simpson  had  agreed  to  accept  the  deed  in 
liquidation  of  his  debt,  and  constituted  the 
register  his  agent  to  receive  it,  then  the  deliv- 
ery of  tlie  deed  to  the  register  would  have 
been,  in  lesal  contemplation,  a  delivery  to 
him.  But  it  is  said  that  he  could  ratify  the 
acts  of  Bovey  and  the  register.  This  is  true, 
but  be  did  not  do  this  until  after  the  execution 
and  registration  of  the  mortgage;  and  this 
ratification  cannot  relate  back  so  as  to  cut  out 
the  mortgage.  Simpson  acquired  no  title 
until  after  tbe  rights  of  the  mortgagee  had 
accrued,  and  he  holds  it  encumbered  with  the 
lien  of  the  mortgage."  In  pursuance  of  tbe 
mandate  issued  in  said  cause,  the  supreme 
court  of  this  state,  on  February  6,  1868, 
affirmed  the  decree  of  the  district  court  of 
Douglas  county,  thereby  recognizing  that  the 
doctrine  of  relation  will  not  be  permitted  to 
operate  against  the  rights  and  interests  of  any 
innocent  third  party,  and  that  the  law  will  not 
presume  the  acceptance  of  an  instrument, 
although  beneficial  in  character,  where  the 
transaction  rebuts  such  presumption. 

The  stipulation  of  facts  in  this  case  shows 
that  there  had  been  no  actual  acceptance  of 
the  mortgages  by  the  defendants  when  plain- 
tiil's  mortgage  was  delivered  to  and  accepted 
by  him;  in  t&ci,  that  thev  had  no  knowledge 
then  of  the  existence  of  the  mortgages,  and 
could  not  absent  to  the  attempted  securing  of 
their  claims.  Had  the  execution  of  the  mort- 
gages, their  delivery  to  Mr.  Frick,  and  the 
depositing  of  them  in  the  county  clerk^s  office 
alone  been  established,  the  presumption  of 
acceptance  of  the  mortgages  by  the  defendants 
from  the  date  of  such  delivery  would  be  in- 
dulged. But  such  presumption  must  yield 
when  the  facts  disclose  the  contrary  to  be  true; 
I.  e.,  the  defendants  had  assented  to  the  giving 
of  the  security.  To  hold  that  the  defendants 
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have  the  prior  and  superior  Ifens  upon  tbe 
property  would  be  to  make  contracts  for  the 
parties,  which  the  law  does  not  do.  It  merely 
enforces  those  legally  entered  into.  It  is  true, 
defendants'  mortgages  were  the  first  on  record;, 
but,  until  >Gceptance  by  the  mortgagees,  the 
record  was  not  effectual  as  notice  against 
plaintiff.    Dole  v.  Bodman,  8  Met  189. 

It  is  finally  insisted  that  the  defendants'^ 
mortgages  have  priority  from  the  fact  that 
plaintiff  surrendered  possession  of  the  prop- 
erty to  Mr.  Frick,  on  the  evening  of  the  same 
day  they  were  executed,  for  the  use  and  benefit 
of  the  defendants.  If  the  Hen  of  plaintiff'a 
mortgagee  first  attached,  as  we  have  already 
shown,  it  was  not  lost  or  relinquished  by  the 
turning  over  of  the  property  to  Mr.  Frick,  no 
more  than  would  a  first  mortgagee  lose  hi» 
lien  by  merely  delivering  the  property  to  a 
subsequent  mortgagee,  if  Mr.  Frick  could 
not  accept  the  mortgages  for  the  defendants, 
because  not  authorizea  by  them  so  to  do,  it  la 
very  evident  he  could  not  lawfully  demand  for 
and  receive  possession  of  the  chattels  on  their 
behalf.  The  delivery  of  mortgaged  property 
to  a  stranger  by  a  mortgagee  is  not  an  aban- 
donment of  the  lien  of  the  mortgage.  We  are 
satisfied,  upon  reason  as  well  as  authority^ 
that  plaintiff's  mortgage  is  the  prior  lien. 

The  judgment  of  vu  Dietrict  Court  is  accord- 
ingly ref)ereed,  and  the  cause  remanded,  with 
instructiona  to  render  a  judgment  for  plsintiff. 


John  A.  HORBACH 

V, 

Sarah  J.  TYRRELL  et  al.^ 

and 

Julia  M.  SCHENCK  et  al.,  Apptv 

(48  Neb.  614.) 

*1.  The  ftinetioiie  of  aji  acknowledgw 
ment  to  a  deed  are  twofold:  d)  To  authorize 
the  deed  to  be  given  in  evidence  without  further 
proof  of  its  execution;  (2)  to  entitle  it  to  be  re- 
corded. And,  UDlees  the  real  estate  conveyed  or 
encumbered  be  tbe  homestead  of  the  grantors^ 
an  acknowledg-roent  is  not  essential  to  the  valid- 
ity of  the  conveyanoe. 

2.  A  conveyance  of  real  estate,  such  real 
estate  being  the  homestead  of  tbe  ir mntors,  is,  un- 
less acknowledired,  absolutely  void. 

8*   In  this  state  the  act  of  an  officer  in 

taking  tbe  acknowledgment  of  a  grantor  to  a  oon- 
yeyance  of  real  estate  is  a  ministerial  one. 

4«  The  fkct  that  one  is  shown  to  be  8eo> 
retary  and  treasurer  of  a  corporation  will 
not  authorize  tbe  presumption  that  be  is  a  stoca- 
holder  of  such  corporation. 

5.  What  relationship  or  what  interest 
possessed  by  an  officer  disqualifies  hini 
from  taking  an  acknowledgment  must  be  deter- 
mined  from  the  facts  and  oircumstanoes  of  tbe 
case  In  which  tbe  question  is  presented,  ratber 
than  by  any  general  rule. 

6«   A  notary  pnblie  is  not  disqualified 

^Headnotes  by  Rag  an.  Q. 


NoTB.->A8  to  tbe  validity  of  an  acknowledgment 
taken  by  an  interested  party,  see  al^o  Havemeyer 
V.  Dahn  (Neb.)  88  L.  B.  A.  882,  an4  note     ^ 
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ttom  talring  an  aelmowledf^eiitiif  a 
mortffai^  made  to  a  corporation  merely  be- 
oauae  It  la  shown  that  be  waa  at  the  time  secre- 
ury  and  treaBurer  of  the  mortgagee.  It  not  ap- 
pearing that  be  was  a  stockholder  in  such 
corporation,  or  otherwise  benefloially  interested 
Id  having  the  mortgage  made. 

(Ryan^  0.,  disBcnM 
(May  19,  1880.) 

APPEAL  by  defendanto,  Scbenck  et  at,  from 
a  decree  of  the  District  Court  for  Douglas 
County  refusing  to  recognize  the  validity  of  a 
mortgage  upon  property  of  the  Tyrrells  which 
had  Men  executed  to  a  corporation  and  the  ac- 
knowledgment taken  by  its  secretary,  in  a  suit 
brought  to  foreclose  another  mortgage  given 
upon  the  same  property.    Reversed, 

The  facts  are  stated  In  the  Commissioner's 
opinion. 

Meurs,  Kennedy  &  Learned  and  W.  H. 
Crow»  for  appellants: 

The  function  of  an  acknowledgment  is  two- 
fold: (1)  To  authorize  the  Instrument  to  be 
given  in  evidence  without  further  proof  of  its 
execution;  (2)  to  entitle  it  to  be  recorded.  The 
acknowledgment  is  no  part  of  the  deed  itself. 

Burbank  v.  EllU,  7  Neb.  167. 

A  conveyance  of  real  estate  executed,  wit- 
nessed, and  delivered  is  effectual  to  pass  title, 
though  not  lawfully  acknowledged  or  re- 
corded. 

Harrison  ▼.  MeWhirter,  12  Neb.  152. 

A.  notary  public  can  have  no  judicial  power, 
and  has  only  that  ministerial  authority  con- 
ferred on  his  office  by  the  statutes  quoted. 

Courtnav  v.  Knox,  81  Neb.  652;  Truman  v. 
Ze>re,  14  Ohio  St.  151;  8  Washb.  Real  Prop.  5th 
ed.  p.  846. 

Taking  the  acknowledgment  of  a  deed  Is  not 
a  judicial  act;  the  officer  is  not  disqualified 
though  related  to  one  of  the  parties. 

Lynch  v.  Livingsfon,  8  Barb.  468,  6  N.  Y. 
422;  Kitnball  v.  Johnson,  14  Wis.  675;  First 
Nat.  Bank  v.  Roberts,  9  Mont.  828;  Boone, 
Mortg.  ^  9. 

The  act  of  taking  an  acknowledgment  of  a 
deed  is  a  mere  ministerial  act. 

Hill  V.  Bacon,  48  111.  379;  OdiomcY.  Manon, 
9  N.  H.  24;  EUioit  v.  Peirsol,  26  U.  S.  1  Pet. 
841.  7  L.  ed.  170;  Biscoe  v.  Byrd,  15  Ark.  655; 
Beavmont  v.  Teatman,  8  Humph.  548;  Gibson 
V.  Norway  Sav,  Bank,  69  Me.  579;  Gill  v. 
Fanntleroy,  8  B.  Mon.  177;  Scanlan  v.  Wright, 
18  Pick.  528, 25  Am.  Dec.  844;  1  Devlin,  Deeds, 
§498. 

Directors  of  a  corporation  need  not  be  stock- 
holders, unless  req^uired  to  be  such  by  the  arti- 
cles of  incorporation  or  by-laws  of  the  com- 
pany, or  bv  statute  law. 

State,  Atty.  Gen.,  v.  MeDanid,  22.  Ohio  St. 
854;  WigJit  v.  SpHnfffield  A  N.  L.  R.  Co.  117 
Mass.  226. 19  Am.  Rep.  412;  Re  Election  ofSt. 
Lawrence  S.  B,  Co,  44  N.  J.  L.  641;  Dsn>aich 
Line  of  Packets  v.  Bellamy  Mfg.  Co.  12  N.  H. 
222,  37  Am.  Dec.  208;  Vey  v.  Betrria  Watch 
Co.  82  111.  App.  618:  1  Beach,  Priv.  Corp.  §  220; 
Ang.  &  A.  Corp.  1 1  th  ed.  note  to  §  276;  1  Mora- 
welz.  Priv.  Corp.  2d  ed.  §  505;  Boone,  Corp. 
8  140. 

Even  if  it  were  true  that  Thomas  A.  Creigh 
was  shown  to  be  a  stockholder  in,  and  secre- 
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tary  and  treasurer  of,  the  O.  F.  Davis  Company, 
he  would  not  be  disqualified  from  acting  as  a 
notary  public  in  the  taking  of  the  acknowledg- 
ment of  the  mortgage  to  his  company. 

Horton  v.  Columbia  Bldg.  d  L.  8oc.  6  Week. 
L.  Bull.  141;  First  Nat.  Bank  v.  Roberts,  9 
Mont.  828. 

Where  a  recorded  instrument  shows  upon  its 
face  that  the  acknowledgment  was  taken  by  a 
party  In  interest,  It  is  improperly  recorded  and 
is  no  constructive  notice;  but  when  it  is  fair 
upon  its  face,  it  is  the  dutv  of  the  register  to 
receive  and  record  it,  and  its  record  operates 
as  notice,  notwithstanding  there  may  be  some 
hidden  defect. 

Stevens  v.  Hampton,  46  Mo.  404. 

The  certificate  is  conclusive  in  favor  of  one 
who  accepts  it  in  good  faith,  and  pays  money 
without  knowing,  or  having  any  reason  to 
suspect,  any  defect  or  irregularity. 

Louden  v.  Blythe,  27  Pa.  22,  67  Am.  Dec. 
442;  HaU  v.  Patterson,  51  Pa.  289;  Williams 
V.  Baker,  71  Pa.  482;  Miller  v.  Wentv)orth,  82 
Pa.  284;  Kerr  v.  RusseU,  69  III.  666,  18  Am. 
Rep.  684. 

A  mortgage  having  been  shown  to  be  exe- 
cuted and  recorded  in  the  proper  office,  the  pre- 
sumption is  that  it  remains  in  full  force  and 
effect 

Richards  v.  Toder,  10  Neb.  481. 

It  is  the  duty  of  a  court  of  equity,  even  if  the 
Schenck  mortgage  Is  invalid,  to  protect  her  to 
the  extent  of  the  money  paid  out  on  the  prior 
mortgage;  and  the  acquiescence  of  the  mort- 
gagors in  that  payment  constituted  a  ratiflca* 
tion  of  the  same. 

Neeiy  v.  Jones,  16  W.  Va.  625.  87  Am.  Rep. 
795:  Bodkin  v.  Merit,  102  Ind.  298;  Edward* 
V.  Davenport,  20  Fed.  Rep.  756;  MilhoUand  v. 
Tiffany,  64  Md.  455;  JohnsonY.  Moore,  88  Kan. 
90;  Sheldon,  Subrogation,  §8;  Bispbam,  Eq. 
p.  899:  EversUm  v.  Central  Bank,  88  Kan.  853; 
Muir  V.  Berkshire,  52  Ind.  149;  Gilbert  v. 
Gilbert,  89  Iowa,  657. 

The  general  doctrine  applies  to  homesteads. 

Aj/res  V.  Probaseo,  14  Kan.  177;  Carr  v. 
Caldwell,  10  Cal.  880,  60  Am.  Dec.  740;  Swift 
V.  Kraemer,  13  Cal.  526,  78  Am.  Dec.  608; 
Swift  V.  Dewey,  20  Neb.  107;  Whitlock  v.  Gos- 
son,  85  Neb.  829. 

Messrs.  H.  B.  Smithy  Blair  &  Oos0»  and 
E.  E«  Thomas  for  appellee. 

Ra^an,  C,  filed  the  following  opinion: 
John  A.  Horbadi  brought  this  suit  in  equity 
to  the  district  court  of  Douglas  county  to  fore- 
close a  real-estate  mortgage  executed  and  de- 
livered to  him  by  Isaac  Tyrrell  and  Sarah  J., 
his  wife.  The  mortgage  conveyed  the  east  50 
feet  of  the  west  400  feet  of  lot  2  in  Bartlett'a 
addition  to  the  city  of  Omaha,  and  lot  21  in 
block  28,  Sheridan  Place,  city  of  Omaha. 
The  mortgage  bore  date  May  2,  1890.  and  was 
filed  for  record  in  the  office  of  the  register  of 
deeds  of  Douglas  county  May  5,  1890.  Prior 
to  the  bringing  of  this  suit  Isaac  Tyrrell  died 
intestate.  His  widow  and  heirs  and  George 
L.  WasB,  his  administrator,  were  made  de- 
fendants to  this  action.  On  the  trial  the  court 
appointed  Elmer  C.  Thomas,  an  attorney  of 
the  court,  guardian  ad  litem  for  the  minor 
children.  Julia  M.  Schenck  and  the  O.  F. 
DavU  Company.  •  Borpog.Ji<ig^5^^|80 
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inadu  parties  to  the  action,  and  filed  cross-pe- 
titions. Julia  M.  Sclienck  sought  to  foreclose 
a  mortgage  bearing  date  May  16«  1887,  exe- 
cuted by  Tyrrell  and  wife  to  the  O.  F.  Davis 
Company  on  the  said  east  50  feet  of  the  west 
400  feet  of  lot  2  in  Bartlett's  addition,  she  be- 
ing  the  assignee  of  the  O.  F.  Davis  Company. 
This  mortgage  was  recorded  in  the  office  of 
the  register  of  deeds  of  Douglas  county  on  the 
18ih  of  May,  1887.    The  0.  F.  Davis  Com- 

Sany  sought  to  foreclose  a  mortgage,  dated 
[ay  16.  1887,  and  recorded  May  28,  1887,  ex- 
ecuted by  Tyrrell  and  wife  to  it,  on  the  same 
premises  described  in  the  mortgage  assi|2:ned 
by  the  O.  F.  Davis  Company  lo  Schenck.  If 
all  these  mortgages  are  valid,  the  mortgage  of 
Julia  M.  SchencK  is  a  first,  and  the  mortgage 
of  the  O.  F.  Davis  Company  a  second,  lien 
upon  all  the  real  estate  described  therein,  and 
the  mortgage  of  Horbach  a  third  lien  upon  the 
property  described  in  the  Schenck  and  O.  F 
Davis  Company  mortgages  and  a  first  lien 
on  lot  21,  block  23,  Sheridan  Place.  By  the 
decree  of  the  district  court  the  mortgage  of 
Horbach  was  held  to  be  valid,  and  the  mort- 
gages sought  to  be  foreclosed  by  Schenck  and 
the  O.  F.  Davis  Company  were  adjudged  void. 
From  this  decree  the  O.  F.  Davis  Company 
and  Julia  M.  Schenck  have  appealed. 

1.  The  O.  F.  Davis  Company,  to  whom  the 
mortgages  adjudged  void  were  made  and  de- 
livered, was,  at  the  time,  a  domestic  corpora- 
tion. The  real  estate  conveyed  by  the  mort- 
gages was  the  homestead  of  Tyrrell  and  wife, 
and  the  notary  public  who  took  the  acknowl- 
edgment of  Mr.  and  Mrs.  Tyrrell  to  the  mort- 
gages was,  at  the  time,  the  secretary  and  treas- 
urer of  the  O.  F.  Davis  Company,  mortgagee. 
The  learned  district  court  was  of  opinion  that 
the  notary  public,  by  reason  of  his  relation  to 
the  mortgagee,  was  disaualified  from  taking 
the  acknowledgment  of  Mr.  and  Mrs.  Tyrrell, 
and  that  therefore  the  mortgages  were  abso- 
lutely void.  Conveyances  of  real  estate  in 
this  state,  except  leases  for  one  year  or  for  a 
less  time,  if  executed  in  this  state,  are  required 
by  the  statute  to  be  signed  by  the  grantor,  be- 
ing of  lawful  age,  in  the  presence  of  at  least 
one  competent  witness,  and  to  be  acknowl- 
edged or  proved.  See  Comp.  Stat.  1895,  chap. 
73.  §  1.  And  by  §  2  of  said  chapter  it  is  pro- 
vided that  the  grantor  must  acknowledge  the 
instrument  to  oie  his  voluntary  act  and  deed. 
In  Burhank  v.  Ellis,  7  Neb.  156;  Harruon  v. 
McWhirier,  12  Neb.  152;  Buck  v.  Oage,  27 
Neb.  306;  Gonnell  v.  OaUigher,  86  Neb.  749.— 
it  was  held  that  the  functions  of  an  acknowl- 
edgment to  a  deed  are  twofold:  (1)  To  author- 
ize the  deed  to  be  given  in  evidence  without 
further  proof  of  its  execution;  and  (2)  to  en- 
title it  to  be  recorded.  It  was  further  held 
that  the  acknowledgment  of  a  deed  to  real  es- 
tate was  no  part  of  the  deed  itself.  We  must 
not  be  understood  as  questioning  in  the  slight- 
est degree  the  correctness  of  these  decisions ; l)ut 
the  real  estate  described  in  the  conveyances 
considered  in  those  cases  was  nottbehomestead 
of  the  parties  making  the  conveyances,  and 
the  decisions  had  no  reference  to  the  acknowl- 
edgment of  conveyances  affecting  the  home- 
stead of  the  grantors.  In  1879  the  legislature 
passed  an  act  entitled  "Homesteads."  This  is 
now  chapter  86,  ComD.  Stat.  1895.  Section  4 
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of  this  chapter  is  as  follows:  "The  homestead 
of  a  married  person  cannot  be  con  veyed  or  en* 
cumbered  unless  the  instrument  by  which  it  is 
conveyed  or  encumbered  is  executed  and  ac- 
knowledged by  both  husband  and  wife."  The 
obvious  purpose  of  this  statute  is  to  render  all 
conveyances  or  encumbrances  made  of  a  home- 
stead absolutely  void,  unless  such  conveyances 
are  not  only  signed  and  witnessed,  but  ac^ 
knowledged,  by  both  the  husband  and  the 
wife.  It  therefore  follows  that  the  mortgages 
of  the  appellants  Schenck  and  the  O.  F.  Davis 
Company  are  void,  even  as  between  the  parties 
thereto,  if  those  mortgages  were  not  duly  ac- 
knowledged; that  is,  if  the  officer  who  took 
the  acknowledgment  of  the  grantors  therein 
was  disqualified  from  taking  such  ackuowl* . 
edgment. 

2.  In  what  character  or  capacity  does  nn 
officer  act  in  taking  the  acknowledgment  of  a 
grantor  to  a  conveyance  of  real  estate?  Is  the 
act  judicial  or  ministerial?  Section  2,  chap. 
78,  gupra,  only  requires  the  grantor  to  ac- 
knowledge the  instrument  to  be  his  voluntary 
act  and  deed;  and  the  requirement  of  g  3  of 
said  chapter  is  that  he  may  make  such  an  ac- 
knowledgment before  a  judge  or  clerk  of  any 
court  or  some  justice  of  the  peace  or  notary 
public.  No  statute  of  which  we  are  aware  de- 
clares that  the  act  of  taking  an  acknowledg- 
ment is  or  shall  be  held  to  be  a  judicial  one; 
and  §  1,  art.  6.  of  the  Constitution  of  the  state 
declnres  that  "the  judicial  power  of  this  state 
shall  be  vested  in  a  supreme  court,  district 
courts,  county  courts,  justices  of  the  peace, 
police  magistrates,  and  in  such  other  courts 
inferior  to  the  district  courts  as  may  be  created 
by  law  for  cities  and  incorporated  towns." 
Judicial  power,  it  would  seem,  is  the  author- 
ity of  some  person  or  tribunal  to  hear  and  de- 
termine a  controversy,  and  to  reduce  such  de- 
termination to  a  judgment  or  decree  binding 
the  parlies  thereto.  But  the  acknowledgment 
by  a  grantor  that  he  executed  a  conveynnce  is 
merely  his  voluntary  admission  that  he  has  done 
so.  The  officer  taking  the  acknowledgment 
has  no  power  to  compel  a  grantor  to  attend  be- 
fore him,  and  no  power  to  coerce  an  answer  as 
to  whether  he  did  execute  a  conveyance;  and, 
upon  the  theory  that  the  act  of  an  officer  in 
taking  an  acknowledgment  is  a  ministerial  one, 
the  supreme  court  of  Massachusetts  held,  in 
Learned  v.  Etley,  14  Allen,  109,  that  the  ac- 
knowledgment of  a  deed  might  be  taken  by  a 
justice  01  the  peace  out  of  the  county  in  which 
he  resides.  The  cases  in  which  the  question 
has  been  considered  are,  however,  by  no  means 
harmonious.  They  are  collated  in  1  Am.  & 
Eng.  Enc.  Law,  2a  ed.  at  pages  487,  488,  and 
it  is  there  said  that  the  weight  of  authority 
is  that  the  act  of  an  officer  in  taking  an  ac- 
knowledgment of  a  real-estate  conveyance  is 
a  ministerial  one.  Following  are  some  of  the 
authorities  there  collated  whrch  hold  such  act 
to  be  judicial:  Qrifflth  v.  Ventres,  91  Ala. 
866,  11  L.  R,  A.  193;  Wedel  v.  Herman,  59 
Cal.  514;  Stevens  v.  Hampton,  46  Mo.  404; 
Lang  v.  Crews,  118  N.  C.  256;  Cover  v.  Mana- 
way,  115  Pa.  338;  Bowden  v.  Parrish,  86  Va. 
67;  Pickens  v.  Knisely,  29  W.  Vh.  1;  Johnston 
V.  WaMce,  53  Miss.  831.  84  Am.  Rep.  609.  In 
Wasson  v.  Connor,  54  Miss.  351,  the  court  said: 
"It  is  evident  that  the  taking^  of  an  acknowl- 
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edgment  of  a  grantor  Is  a  quasi-Judicial  act. 
.  .  .  The  officer  who  takes  an  acknowl- 
edgment acts  in  a  judicial  character  in  deter- 
mining whether  the  person  representing  him- 
self to  be  .  .  .  the  grantor  named  in  the 
conYeyance  actually  is  the  grantor.  He  de- 
termines, further,  whether  the  person  thus 
adjudged  to  be  the  grantor  does  actually  and 
truly  acknowledoe  before  him  that  he  executed 
the  instrument^  In  Whits  y.  OmneUy,  105 
N.  C.  65,  it  was  held  that  the  clerk  of  a  supe- 
rior court,  in  adjudicating  a  certificate  of  ac- 
knowledgment, and  admitting  the  instrument 
to  probate,  and  ordering  registration,  acts  Judi- 
cially. The  following  are  some  of  the  author- 
ities which  hold  that  such  an  act  is  a  ministe- 
rial one:  EUiott  y.  Peiraol,  26  U.  8.  1  Pet. 
888.  7  L.  ed.  169;  HUl  y.  Bacon.  48  111.  477; 
Beuley  y.  Curtis,  92  Ky.  605;  QihBon  y.  Nor- 
way  Sat.  Bank,  69  Me.  579;  Scanlan  y.  Wright, 
18  Pick.  528,  25  Am.  Dec.  844;  BarJcof  Ben- 
9on  Y.  J7(7M,  45  Minn.  40;  Truman  y.  Lore,  14 
Ohio  St.  144;  WaUams&n  y.  Carsfcadden,  86 
Ohio  St.  664;  Lewis  y.  Waters,  8  Harr.  &  McH. 
480.  The  conflict  in  the  authorities  is  proba- 
bly due  to  the  peculiar  statutes  of  the  Yarious 
states  on  the  subject  of  acknowledgments.  In 
Calumet  A  C.  Canai  d  Dock  Co.  y.  Russetl,  68 
III.  426.  and  Kerr  y.  RusseU,  69  111.  666. 18  Am. 
R<'p.  684,  the  supreme  court  of  Illinois  held 
that  an  officer,  in  taking  the  acknowledgment 
of  a  married  woman,  acted  Judicially.  But, 
when  the  acknowledgments  considered  in  those 
cases  were  taken,  the  statute  of  Illinois  re- 
quired of  an  officer  taking  the  acknowledg- 
ment of  a  married  woman  to  make  her  ac- 
quainted with  and  explain  to  her  the  contents 
of  the  conYeyance,  to  examine  her  separate 
and  apart  from  her  husband  as  to  whether 
she  executed  the  conYeyance  Yoluntarily, 
freely,  and  without  the  compulsion  of  her 
husband,  and  to  make  a  certificate  accord- 
ingly. See  111.  Stat.  1856,  chap.  24,  «  17. 
Subsequently  the  legislature  repealed  this 
statute,  and  enacted  another  proYiding  in 
effect  that,  if  a  married  woman  should  Join 
with  her  husband  in  the  execution  of  a  con- 
veyance of  real  estate,  she  should  be  bound 
and  concluded  by  the  same  in  the  same  man- 
ner as  if  she  were  sole;' that  the  acknowledg- 
ment of  a  married  woman  to  a  conYeyance 
uf  real  estate  might'  be  taken  the  same  as  if 
she  were  2^  feme  sole,  and  have  the  same  effect. 
Set*  III.  Sess.  Laws  1869,  p.  859.  After  the 
l»a.s.sige  of  the  statute  quoted  abOYe,  the  su- 
preme court  of  Illinois,  in  People,  Mvnson,  y. 
Jhirtels,  188  111.  822.  held  that  the  taking  of  an 
aekuowledgment  of  a  married  woman  to  a 
conveyance  of  real  estate  was  a  ministerial  act. 
^lugruder,  Ch.  J.,  speaking  for  the  court, 
said:  **Tbe  doctrine  that  the  taking  of  an  ac- 
knowledgment is  a  Judicial  act  bad  its  origin 
in  the  cons-ideration  of  acknowledgments  by 
married  women,  where  the  officer  is  required 
to  make  the  privy  examination  herein  referred 
to;  and,  as  applied  to  such  cases,  the  doctrine 
is  sound."  He  then  cites  Calumet  &  C  Canal  dt 
Dork  Go.  Y.  BusseU,  68  111.  42tt,  and  Kerr  v.  Bus- 
sen,  69  III.  6G6, 18  Am.  Rep.  684.  and  remarks 
that  in  these  cases  "the  acknowledgments  were 
by  married  women,  and  the  certificates  stated 
that  they  were  <  xamined  separately  and  apart 
from  their  husbands,  ...  as  required  by 
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the  statute  then  in  force.  In  those  cases,  the 
taking  of  the  acknowledgment  was  correctly 
held  to  be  a  Judicial  act.  But  the  present 
statute  of  this  state  no  longer  requires  the 
separate  examination  of  a  married  woman  in 
order  to  relinquish  her  dower  or  convey  her 
separate  estate.  She  is  treated  as  though  she 
-were  tk  feme  sole,"  The  statutes  of  this  state 
require  nothing  more  of  a  married  woman 
than  is  required  of  her  husband  to  make 
effectual  a  conveyance  of  her  real  estate  or 
effectual  a  conveyance  of  her  dower  interest 
in  the  real  estate  of  her  husband.  All  that  it 
required  of  either  a  husband  or  wife  is  that 
they  shall  sign  the  conveyance,  that  it  shall  be 
witnessed,  and  that  they  shall  acknowledge 
the  signing  of  the  instrument  to  be  their  vol- 
untary act  and  deed.  If  the  real  estate  de- 
scribed in  the  conveyance  is  a  homestead,  thea 
it  mast  be,  not  only  signed  and  witnessed,  but 
it  must  be  acknowledged  in  order  to  be  good 
even  between  the  parties;  and  if  not  a  home- 
stead, the  conveyance,  if  sigped,  witnessed, 
and  delivered,  will  pass  the  title  between  the 
parties.  We  think  that  the  weight  of  author- 
ity is  to  the  effect  that  the  act  of  an  officer  in 
taking  the  acknowledgment  of  a  grantor  to  a 
conveyance  of  real  estate  is  a  mere  ministerial 
act. 

8.  This  brings  us  to  the  precise  question  in 
this  case,  namely,  was  the  acknowledgment 
of  )Ir.  and  Mrs.  Tyrrell  to  the  mortgages  on 
their  homestead,  taken  by  the  notary  public, 
void  because  of  the  fact  that  such  notary  pub- 
lic was  then  and  there  the  secretary  and  treas- 
urer of  the  mortgagee.  There  is  no  evidence 
in  the  record  that  this  notary  public  had  any 
interest  whatever  in  the  corporation  mortgagee. 
No  law  of  this  state  requires  that  a  secretary 
or  treasurer  of  a  corporation  shall  be  a  stock- 
holder thereof,  and,  simply  because  the  evi- 
dence shows  lliai  a  person  is  secretary  and 
treasurer  of  a  corporation,  the  court  ought  not 
to  presume  that  he  was  therefore  a  stockholder 
in  such  corporation.  Florida  fiUe.  Bank  4b 
Beat  EstaU  Exchange  y.  Rivers,  86  Fla.  575. 
What  interest  and  what  relationship  possessed 
by  an  officer  disqualify  him  from  taking  an 
acknowledgment  of  a  conveyance  of  real  es- 
tate? We  have  not  been  cited  to  any  author- 
ity, nor  have  we  been  able  to  find  one,  which 
lays  down,  or  attempts  to  lay  down,  any  rule 
which  will  afford  in  all  cases  a  safe  test  for 
determining  whether  an  officer  is  disqualified, 
by  reason  of  his  relationship  or  interest,  from 
taking  an  acknowledgment  in  any  particular 
case.  Whether  such  disqualification  exists  in 
any  case  must  be  determined  from  the  pecu- 
liar facts  and  circumstances  of  that  case.  No 
statute  exists  in  this  state  which  prescribes 
what  relationship  or  interest  of  an  officer  shall 
disqualify  him  from  taking  an  acknowledg- 
ment in  any  given  case,  but  it  would  seem  that, 
on  grounds  of  public  policy,  an  officer  would 
be  disqualified  from  taking  an  acknowledg- 
ment whose  direct  and  beneficial  interest 
would  be  subserved  in  having  the  conveyance 
made  which  he  acknowledged ;  and  perhaps  it 
may  be  said,  as  a  very  general  proposition, 
that  an  officer  who  is  a  party  to  a  conveyance, 
or  interested  therein,  is  disqualified  from  tak- 
ing the  acknowledgment  of  the  grantor. 
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ify  an  officer  from  taking  an  acknowledgment 
has  been  many  times  considered  by  the  courts, 
as  an  examination  of  the  following  authorities 
will  show:  Id  Hammers  v.  Dok,  61  HI.  807, 
it  was  held  that  the  acknowledgment  of  a 
mortgage  taken  before  a  Justice  of  the  peace, 
who  was  also  the  mortgagee,  is  void  as  to  third 
parties,  notwithstanding  the  fact  that  he  is  the 
only  Justice  in  the  township  qualified  to  take 
acknowledgments.  In  Brereton  v.  Bennett,  16 
Colo.  254,  the  supreme  court  of  Colorado  held: 
"The  fact  that  the  officer  taking  the  acknowl- 
edgment of  a  chattel  mortgage  was  the  partner 
of  the  mortgagee,  and  negotiated  the  loan  se- 
cured by  the  mortgage,  does  not  render  the 
mortgage  fraudulent  and  Told  at  to  other 
mortgage  creditors,  when  it  is  not  shown  that 
be  was  a  party  in  interest  to  either  the  lien  or 
tha  note."  In  Stevenson  y.  Brasher,  90  Ky.  28. 
the  court  of  appeals  of  Kentucky  held  that, 
where  only  the  county  clerk  and  his  deputies 
are  authorized  to  take  acknowledgments  of 
deeds,  the  clerk  may  take  the  acknowledgment 
of  a  deed  in  which  he  is  mntee.  Chapter  87. 
g  2,  of  the  Reyised  Code  of  North  Carolina 
permits  a  deputy  clerk  to  take  the  probate  of 
a  deed.  In  Piiand  y.  Taylor,  118  N.  C.  1,  It 
was  held  that  the  fabt  that  the  clerk  was 
grantee  did  not  inyalidate  the  probate  taken 
by  the  deputy.  The  statutes  of  Michigan  pro- 
yide  that  a  Judicial  sale  shall  be  made  by  the 
sheriff  or  undersheriff,  and  the  deed  executed 
by  the  officer  making  the  sale.  In  Oook  y. 
Foster,  06  Mich.  610.  the  supreme  court  of  that 
state,  in  construing  this  statute,  held  that  a 
deed  executed  by  an  undersheriff  might  be  ac- 
knowledged by  the  sheriff,  he  beinff  a  notary 
public.  In  Ewing  y.  VannewiU,  8  Mo.  App; 
602,  Appx.,  it  was  held  that  the  acknowledg- 
ment of  a  deed  of  foreclosure  made  by  a  sher- 
iff as  trustee  under  a  deed  of  trust  may  be 
taken  by  a  notary  who  is  also  deputy  sheriff. 
In  National  Bank  y.  Oontea^,  1  Hughes,  87,  it 
was  held  that  a  notary  who  was  one  of  the 
beneficiaries  under  a  deed  of  trust  might  take 
the  grantor's  acknowledgment.  In  Withers 
y.  Baird,  7  Watts,  227,  82  Am.  Dec.  764,  it 
was  held  that  an  officer  who  is  bound  to  make 
title  through  third  persons  is  so  far  interested 
in  the  conyeyance  as  to  be  disqualified  to  take 
the  acknowledgment  of  the  wife  of  the  grantor. 
In  Sample  y.  irt^m,  46  Tex.  667,  it  was  held 
that  a  notary  who  identifies  himself  with  the 
transaction  by  placing  his  name  on  the  face  of 
a  deed  of  trust  as  the  ayowed  agent  of  one  of 
the  parties  cannot  acknowledge  the  instrument 
In  IfiehoU  y.  Hampton,  46  Ga.  268,  it  was  held 
that  a  notary,  who  is  also  attorney  for  the 
mortgagor,  cannot  take  his  client's  acknowl- 
edgment  of  the  mortgage.  But  in  Bierer  y. 
Fret2,  82  Kan.  880,  it  was  held  that  an  ac- 
know  led gment  of  a  mortgagor  was  .good, 
although  taken  by  an  attorney  for  the  mort- 
gagee. In  Penn  y.  Oofrvin,  66  Ark.  611,  it 
was  held  that  a  notary  who  acted  as  agent  of 
a  mortgagor  in  obtaining  the  loan  secured  by 
the  mortgage  Is  not  so  interested  as  to  be  dis- 
qualified to  take  the  acknowledgment  of  the 
mortgage.  In  Kuich  y.  HoUey,  77  Tex.  220,  it 
was  held  that  a  married  woman's  acknowledg- 
ment, taken  by  a  notary  who  was  the  attorney 
of  her  husband,  but  not  beneficially  interested 
in  the  deed,  is  yalid.  In  Oity  Bank  y.  Badtke, 
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87  Iowa,  868,  it  was  held  that  the  acknowledg- 
ment of  a  chattel  mortgage  made  to  a  partner- 
ship before  a  notary  who  7s  one  of  the  partners- 
is  yoid  as  to  third  parties  without  actual  no- 
tice. In  Long  y.  Orews,  118  N.  C.  266.  it  waa 
held  that  th<x  acknowledgment  of  a  trust  deed 
before  a  notary  who  is  a  preferred  creditor 
therein  is  a  nullity.  In  Lynch  y.  Umngston, 
6  N.  Y.  422,  it  was  held  that  a  commissioner 
of  deeds  may  take  the  acknowledgment  of  a 
deed,  although  so  related  to  the  makers  as  to 
be  disqualified  to  act  as  Judge  or  juror  in  a 
trial  where  they  are  parties.  In  itemington 
Paper  Co.  y.  (yjhugherty,  81  N.  Y.  474,  it  was 
held  that  a  Justice  of  the  peace  may  take  the 
acknowledgment  of  a  deed  in  which  his  father 
is  grantor  and  his  wife  grantee.  In  Jones  y. 
Porter,  69  Miss.  628,  it  was  held  that,  if  the 
officer  is  beneficially  interested,  his  taking  the 
acknowledgment  of  a  relatiye  would  be  yoid 
on  that  ffround,  and  that  the  acknowledgment 
of  a  deed  before  the  husband  of  the  grantee 
therein  was  yoid.  In  KimbaU  y.  Johnson,  14 
Wis.  676.  it  was  held  that  **the  acknowledg- 
ment of  a  mortgage  made  to  a  married  woman 
is  not  inyalid  b^ause  taken  before  the  husband 
of  the  mortgagee,  who  was  a  justice  of  the 
peace."  In  First  If  at.  Bank  y.  Boberts,  9 
Mont.  828,  it  was  held  that  a  notary  who  is 
the  attorney  and  nephew  of  the  party  to  the 
deed  is  not  so  interested  as  to  be  disqualified 
to  take  the  acknowledgment  of  the  deed.  In 
Satoyer  y.  Cox,  68  111.  180,  it  was  held  that 
'^an  officer  of  a  corporation  whose  duty  it  is 
to  countersign  and  register  its  deeds  is  not 
thereby  disqualified  from  taking  acknowledg- 
ment thereof,  as  a  notary, — his  signature  not 
being  necessary  to  the  yalidity  of  the  instru- 
ment." 

These  are  not  all  the  cases,  by  any  means,  in 
which  this  question  has  been  considered;  but 
they  senre  to  show  the  futility  of  any  attempt 
to  lay  down  any  general  rule  upon  the  subject. 
We  reach  the  conclusion  that  a  notary  public 
is  not  disqualified  from  taking  an  acknowledg- 
ment of  a  mortgage  made  to  a  corporation  of 
which  he  is  secretary  and  treasurer,  it  not  ap- 
pearing that  he  was  a  stockholder  in  such  cor- 
poration, or  otherwise  beneficially  interested 
in  haying  the  conyeyahoe  made. 

The  decree  appealed  from  is  reversed,  and  the 
cause  remandea  to  the  district  court  for  fur- 
ther proceedings  in  accordance  with  this  opin- 
ion. 

IrTine»  C,  haying  presided  on  the  trial  in 
the  court  below,  took  no  part  in  the  consider- 
ation here  of  the  case. 

Ryan*  C,  dissenting: 

I  cannot  concur  in  the  opinion  orepared  by 
Commissioner  Ragan,  and,  av<  dini^  needless 
repetition,  |w  far  as  possible  I  si  a  t  submit  my 
yiews  upon  the  facts  stated  by  him. 

I  regard  it  as  of  no  importance  whether  the 
act  of  a  notary  public  in  taking  and  certifying 
to  an  acknowledgment  is  to  be  deemed  a  minis- 
terial or  a  judicial  act.  For  me,  it  is  suffi- 
cient that  the  homestead  can  be  conyeyed  or 
encumbered  only  by  an  instrument  not  merely 
executed,  but  which,  as  well,  must  be  acknowl- 
edged. Comp.  Stat.  chap.  86,  §  4.  The  ac- 
knowledgment being  by  statute  constituted  a 
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•sabetantiYe  requirement  to  the  existence  of  a 
^conveyance  or  a  mortgage;  it  matters  not 
whether  this  substantive  requirement  is  classi- 
fied as  a  ministerial  or  as  a  judicial  act.  lu  the 
•case  under  consideration  the  notary  public  who 
took  and  certified  the  acknowledgment  was 
at  the  same  time  the  secretary  and  treasurer  of 
the  mortgagee,  a  corporation.  The  opinion  in 
which  I  cannot  concur  holds  that  this  officer 
was  not  disqualified  to  certify  to  the  acknowl- 
•edgment  because  there  Is  found  in  the  record 
no  evidence  that  he  bad  any  interest  in  the 
•corporation  mortgagee.  It  is  fair  to  assume 
that  the  interest  referred  to  is  a  pecuniary  in- 
terest, for,  in  the  same  connection  in  the  opin- 
ion, it  is  said:  "No  law  of  this  state  requires 
that  a  secretary  or  treasurer  of  a  corporation 
shall  be  a  stockholder  thereof  and,  simply  be- 
cause the  evidence  shows  that  a  person  is  sec- 
retary and  treasurer  of  a  corporation,  the 
court  ought  not  to  presume  that  he  was  there- 
fore a  stockholder  in  such  corporation.  .  .  . 
What  interest  and  what  relationship  possessed 
by  an  officer  disqualify  him  from  taking  an 
•acknowledgment  of  a  conveyance  of  real  es- 
tate? We  have  not  been  dted  to  any  author- 
ity, nor  have  we  been  able  to  find  one,  which 
lays  down,  or  attempts  to  lay  down,  any  rule 
which  will  afford  in  all  cases  a  safe  test  for 
•determining  whether  an  officer  is  disqualified 
by  reason  of  his  relationship  or  interest,  from 
taking  an  acknowledgment  in  anv  particular 
«ase.  Whether  such  disqualification  exists  in 
any  case  must  be  determined  from  the  peculiar 
facts  and  circumstances  of  that  case."  ante, 
487. 

Following  the  above  and  other  language  to 
the  same  effect,  twenty  cases  were  reviewed 
to  illustrate  and  enforce  the  proposition  that 
courts  of  last  resort  are  Irreconcilably  at  con- 
flict as  to  what  particular  relationship  to  the 
.parties  or  subject  matter  should  be  held  to  dis- 
•qualify  a  notary  public  to  take  an  acknowl- 
edgment. From  this  the  conclusion  seems  to 
be  reached  that  no  court  should  attempt  to  lay 
•down  a  rule  by  which  it  will  be  bound,  and 
thereupon,  without  further  reasoning,  the  con- 
clusion is  that,  in  this  particular  case,  the 
mortgage,  though  of  a  homestead,  is  valid. 

In  80  far  as  this  court  seems  at  all  willing  to 
•commit  itself,  it  is  to  the  doctrine  that  only  a 
pecuniary  interest  in  a  corporation  mortgagee 
•could  disqualify  one  of  its  officers  to  act  as  a 
notary  public  in  taking  the  acknowledgment, 
which  gives  validity  to  the  encumbrance  of  a 
homestead.  ''A  corporation,"  as  defined  by 
Marshall,  Ch.  J.,  in  Dartmouth  CoUme  v. 
Woodu>ard,  17  U.  S.  4  Wheat.  518,  4  L.  ed. 
629,  is  '^an  artificial  being,  invisible,  intangi- 
ble, and  existing  only  in  contemplation  of 
law."  It  requires  no  citation  of  authorities  to 
prove  that  a  corporation  can  only  act  through 
its  officers  or  agents.  Indeed,  the  very  defini- 
tion of  the  word  "corporation"  implies  the 
necessity  of  agency.  It  must  therefore  be  that 
what  are  ordinarily  described  as  the  acts  of  a 
corporation  are  simply  the  acts  of  its  officers, 
and  this  proposition  is  rendered  none  the  less 
correct  by  the  consideration  that  such  officers 
may  employ  special  agents,  such  as  attorneys 
at  law  and  the  like,  to  act  for  the  corporation, 
{n  relation  to  a  homestead,  there  Is  required  to 
be  shown  both  the  execution  and  theacknowl- 
S7  L.R  A. 


edgment  of  the  conveyance  or  mortgage. 
Section  847  of  the  Code  of  Civil  Procedure 
provides:  "Every  private  writing,  except  a  last 
will  and  testament,  after  being  acknowledged 
or  proved  and  certified  in  the  manner  pre- 
scribed for  the  proof  of  acknowledgment  or 
conveyance  of  real  property,  may  be  read  in 
evidence  without  further  proof.'  In  P/uUip$ 
V.  Buhop,  85  Neb.  487,  it  was  held  by  the 
court  that  a  certificate  of  acknowledgment 
of  a  deed  or  mortgage  in  proper  form  could  be 
impeached  only  by  a  clear,  convincing,  and  sat- 
isfactory proof  that  the  certificate  is  false  and 
fraudulent,  and  this  holding  was  reaffirmed  in 
Barker  v.  Avery,  86  Neb.  599.  Furthermore, 
in  Phillip*  V.  Biikop^  85  Neb.  487,  it  was  said: 
"As  a  general  rule,  the  unsupported  testi- 
mony of  the  party  purporting  to  have  made 
the  acknowledgment  is  insufficient  to  over- 
come the  officers'  certificate."  The  opinion  to 
which  I  cannot  subscribe  holds  that  a  notary 
public  sustaining  the  relation  of  secretary  and 
treasurer  to  the  mortgagee,  a  corporation,  may 
nevertheless  take  and  certify  the  acknowledg- 
ment of  the  mortgagors,  almost  conclusive 
though  such  certificate  be  under  the  Code  of 
Civil  Procedure  and  the  adjudicated  cases  just 
cited.  I  desire  briefly  to  recapitulate  that  the 
result  of  this  holding  may  more  clearly  appear. 
In  the  flrst  place,  a  corporation  must  act  by 
its  officers,  and  from  this  it  results  that  its  of- 
ficers' acts  in  tlie  performance  of  their  corpor- 
ate duties  are  the  acts  of  the  corporation.  In 
the  second  place,  the  officer  of  such  corpora- 
tion may  take  and  certify  the  acknowledgment 
of  the  mortgagors,  and»  "as  a  general  rule,  the 
unsupported  testimony  of  the  party  purport- 
ing to  have  made  the  acknowledgment  is  in- 
sumcient  to  overcome  the  officers'  certificate." 
In  the  third  place, —and  this  is  the  holding  in 
the  opinion  from  which  I  dissent,— each  case 
must  be  determined  from  the  peculiar  facts  and 
circumstances  of  that  case:  ergo,  this  acknowl- 
edgment was  free  from  objection.  When  it 
is  taken  into  consideration  that  the  corpora- 
tion, in  the  only  manner  in  which  it  could 
act, — ^that  is,  by  its  officers, — took  an  acknowl- 
edgment of  a  mortgage  to  itself,  there  is,  to 
my  mind,  an  exquisite  suggestion  of  irony  in 
the  general  proposition,  gravely  laid  down, 
that  "each  case  must  be  determined  from  the 
peculiar  facts  and  circumstances  of  that  case." 
But  there  is  another  view  which  may  prop- 
erly be  taken  of  the  relation  of  the  secretary 
and  treasurer  to  the  corporation,  mortgagee, 
which  arises  out  of  the  fact  that  the  official 
positions  named  imply  the  same  obligations 
as  result  from  any  other  agency.  This  secre- 
tary and  treasurer,  being  its  agent,  owed  to  the 
corporation  of  which  he  was  an  officer  the 
duty  of  caring  for  Its  interests  to  the  exclusion 
of  every  other  consideration.  Boekford  WaUh 
Go.  y.  Manifold,  86  Neb.  801;  /anMA  v.  Will- 
iame,  86  Neb.  869,  20  L.  R.  A.  207;  Oliver  v. 
Lansing,  48  Neb.  888.  With  the  obligation 
resting  upon  him,  it  is  too  much  to  expect  of 
an  agent,  designated  an  officer,  that  when  by  a 
simple  certificate  as  to  an  acknowledgment  he 
can  practically  conchide  parties  dealing  with 
his  principal  as  to  the  execution  of  a  mortgage 
to  such  principal,  this  irresponsible  power 
will  not  oftentimes  be  abused.  It  can  make 
no  difference  in  principle  whether  the  agent 
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can  be  flnanciallj  benefited  or  not,  the  require- 
ment of  interest  In  the  success  of  his  principal 
equally  exists.  Speaking  of  the  rule  which 
malces  this  requirement,  It  is  said  in  Story, 
Agency.  §  210:  ''This  rule  is  founded  upon 
the  plain  and  obvious  consideration  that  the 
principal  bargains,  in  the  employment,  for  the 
exercise  of  the  disinterested  skill,  diligence,  and 
seal  of  the  agent,  for  his  own  exclusive  bene- 
fit." For  my  own  part  I  cannot  see  that  it 
makes  any  difference  in  the  requirement  of 
fidelity  whether  or  not  the  aeent  partakes  in 
the  profits  of  the  business  of  his  principal,  and 
this  participation  is  what,  for  the  most  part, 
is  implied  from  the  fact  of  being  a  stockholder. 

If  the  foregoing  discussion  has  served  no 
other  purpose  it  is  hoped  that,  at  least,  it  has 
called  attention  to  the  fact  that  in  the  opinion 
already  prepared  there  has  been  no  attempt 
made  to  formulate  a  general  rule  as  to  what 
disability  on  the  part  of  the  notary  public  will 
vitiate  hia  certificate  of  acknowledgment, 
though  it  is  intimated  that  peculiar  facts  and 
circumstances  may  accomplish  that  result.  In 
this  situation  there  are  all  the  disadvantages 
which  attend  upon  the  possible  effects  of  an 
unsettled  rule  of  law.  The  requirement  that  a 
mortgage  of  the  homestead  must  be  acknowl- 
edged, as  has  already  been  noted,  is  substantive 
in  its  nature,  and  does  not  merely  extend  to 
entitling  the  instrument  to  be  admitted  to  rec- 
ord. In  this  respect  the  law  as  to  the  necessity 
of  a  separate  examination  of  a  married  woman 
being  shown  by  the  certificate  of  acknowledg- 
ment to  make  hers  a  binding  execution  of  a 
deed  affords,  to  my  mind,  a  striking  analogy, 
and  I  shall  therefore  review  the  decisions  upon 
this  subject  at  some  length. 

A  deed  of  a  married  woman,  the  acknowl- 
edgment of  which  does  not  show  that  she  was 
examined  separate  from  her  husband,  as  pro- 
vided by  Rev.  Stat.  1865,  chap.  100,  §^§  13.  14, 
in  force  at  the  time  the  deed  was  executed,  is 
void.    Krieger  v.  Crocker,  118  Mo.  581. 

In  Long  v.  Orews,  118  N.  C.  256,  the  supreme 
rourt  of  North  Carolina  had  under  considera- 
tion a  deed  in  which  one  of  the  trustees  named 
took  the  acknowledgment  as  a  notary  public. 
Following  a  review  of  a  line  of  decisions  in 
that  state  the  following  language  occurs:  '*It 
ifl  true  these  were  all  cases  where  the  registra- 
tion and  probate  were  insufficient  because  the 
acknowledgment  was  made  before  an  officer, 
by  reason  of  his  locality,  not  authorized  nor 
acting  outside  of  his  local  jurisdiction,  and  the 
ruling  is  sustained  by  ample  authority  else- 
where. .  .  .  But  exactfy  the  same  princi- 
ple still  applies  where  the  officer  taking  the 
Hckiiowledgment  is  disqualified,  not  (as  above) 
by  not  acting  within  the  authorized  locality, 
but  by  reason  of  his  interest  in  the  deed,  either 
as  a  party,  trustee,  or  cestui  que  trust.  1  Dev- 
lin, Deeds,  §  476,  and  oases  there  cited.  In 
both  cases  alike  the  acknowledgment  is  taken, 
so  to  speak,  coram  non  judiee,  and  cannot  au- 
thorize probate  by  the  clerk  and  registration. 
Beaman  v.  Whitney,  20  Me.  413;  Oroesbeck  v. 
Seeley,  18  Mich.  829;  Davi^  v.  Bfazley,  75  Va. 
491 ;  Boteden  v.  Parrwh,  86  Va.  67;  Brown  v. 
Moore,  38  Tex.  645;  WasaonY,  Connor,  54 Miss. 
851;  WUhers  v.  Baird  [7  Watts.  2271  82  Am. 
Dec.  754,  and  notes;  1  Am.  &  Eng.  !Enc.  Law, 
p.  145.  note  6;  16  Am.  &  Eng.  Enc.  Law, 
87  L.  R.  A. 


p.  776."  The  opinion  from  which  was  taken 
the  above  quotation  began  with  the  following 
statement:  **In  this  state  it  is  settled  law  that 
an  acknowledgment  of  a  deed  by  the  husband 
and  privy  examination  of  the  wife  taken  be- 
fore a  justice  of  the  peace,  commissioner,  or 
notary,  is  a  judicial,  or  at  least  a  quasi-judicial, 
act,  and  if  such  officer  is  not  authorized  to  takfr 
it,  the  probate  upon  it  by  the  clerk  and  regis- 
tration are  invalid  as  against  creditors  and  pur- 
chasers." 

In  Louden  v.  BIythe,  27  Pa.  22,  67  Am.  Dec. 
442,  Black,  J.,  said:  "A  married  woman 
may  convey  or  mortgage  her  land  by  joining 
with  her  husband  in  a  deed  for  that  purpose. 
But  to  make  such  a  deed  valid,  it  is  necett»ary 
to  show  l.y  legal  evidence  that  no  fraud  wais- 
practised  upon  her  but  that  she  executed  it 
with  a  full  knowledge  of  its  meaning,  purpose, 
and  intent.  It  must  also  be  shown  that  her 
will  was  pcrfe(  tly  free  and  that  her  mind  ac- 
corded with  the  act.  If  he  uses  his  influence 
and  power  in  such  manner  as  to  control  her 
unduly,  or  so  as  to  make  her  act  under  his  will 
and  not  her  own,  the  deed  is  void.  I  do  not 
say  that  It  will  be  vitiated  by  the  mere  fact  that 
she  yields  to  his  persuasions  even  when  she  does- 
so  against  her  better  judgment.  But  there  must 
be  no  imprisonment  of  her  mind,  and  no  unfair 
advantage  taken  of  her  weakness.  She  must 
act  voluntarily  and  not  by  compulsion,  moral  or 
physical.  These  facts  are  to  be  proved  in  one 
way  only — that  is.  by  the  certificate  of  a  judge- 
or  justice  that  he  examined  her.  not  in  the  pres- 
ence of  her  husband,  but  separately — that  he 
made  the  contents  of  the  deed  fully  known  to- 
her; — that  she  declared  her  execution  of  it  ta 
be  voluntary  and  free  from  every  sort  of  coer^ 
cion." 

In  WUh^rs  v.  Baird,  7  Watts.  228,  32  Am. 
Dec.  754,  Baird  had  agreed  to  convey  to  With- 
ers a  tract  of  land  by  warranty  deed  subject  to> 
all  demands  of  the  commonwealth.  Prior  U> 
the  agreement,  a  verbal  understanding  exifited 
between  Baird  and  Baxter,  to  the  effect  that 
they  should  exchange  6  acres  of  the  tract  to 
which  this  contract  related  for  4  acres  owned 
by  Baird.  The  agreement  therefore  provided 
that  unless  this  agreement  was  rescinded, 
Baird  should  convey  the  4  acres,  instead  of  the 
6  for  which  they  were  exchanged,  to  Withers, 
The  understanding  was  not  rescinded,  and  to 
simpliTy  matters  it  was  agreed  that  Baxter 
should  convey  directly  to  Withers.  In  pur- 
suance of  this  agreement  Baxter  and  wife  ex- 
ecuted a  deed  of  the  land  to  Withers,  and 
delivered  it  to  Baird.  Baird,  who  was  a  mag- 
istrate, also  took  Mrs.  Baxter's  separate  ac- 
knowledgment. Upon  tender  of  this  deed  to 
Withers  he  refused  to  accept  it.  Gibson,  J., 
in  delivering  the  opinion  of  the  court,  said:. 
**But  the  acknowledgment  was  palpably  in- 
sufficient to  bar  the  dower  of  Baxter's  wife. 
The  office  of  the  magistrate  in  respect  to  pri- 
vate examination  is  a  judicial  and  a  delicate 
on&  Intrusted  with  the  business  of  inspect- 
ing the  wife's  knowledge  and  will,  he  should 
be  superior  to  all  exception  on  the  score  of  im- 
partiality. When  he  is  bound  to  procure  her 
concurrence,  his  inducement  to  abuse  his  trust 
is  as  strong  as  if  the  conveyance  were  made  to 
himself;  and  it  would  net  be  pretended  that 
his  judicial  functions  could  be^xercisedfin  hi» 
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own  case.  His  rcsponslWllty  for  the  convey- 
ance, whether  tb rough  himself  or  directly  to 
the  defendant,  made  him  equally  a  party  In 
interest;  and  no  consent,  short  of  an  agree- 
ment hy  the  vendee  to  take  a  defective  title» 
which  18  not  pretended,  could  supply  the 
pUce  of  a  separate  examination." 

In  National  Bank  v.  Conway,  1  Hughes,  87. 
Hughes,  J. ,  says :  **If  the  act  be  Judicial,  such 
as  taking  the  acknowledgment,  after  priTy 
examination,  of  a  married  woman,  an  inter- 
ested person  cannot  take  it."  Just  following 
this  proposition  there  were  cited  several  au- 
thorities. The  abstract  value  of  this  statement 
is,  however,  greatly  impaired  by  the  fact  that 
lust  preceding  the  above  quotation  its  author 
iiad  said  that  "the  teaching  of  the  cases  cited 
at  bar  seems  to  me  plainly  to  be,  that  an  in- 
terested person  may  taks  the  acknowledgment 
of  a  deed  when  the  act  is  merely  ministerial." 
In  the  same  case,  however,  Waite,  Ch.  J.,  dis- 
senting, said:  "It  has  been  frequently  de- 
cided that  an  acknowledgment  before  a  grantee 
named  in  a  deed  was  of  no  effect.  Beaman  v. 
Whitney,  20  Me.  418;  WiUon  v.  Traer,  20 
Iowa.  238;  SUwm  v.  Hampton,  46  Mo.  404; 
Qroesbeck  v.  SeOey,  18  Mich.  845.  It  has  also 
been  held  that  a  party  interested  in  a  deed 
cannot  take  and  certify  the  acknowledgment 
of  a  married  woman  requiring  a  privy  examin- 
ation. Withers  Y.  Bomi.TWatte,  228,  82  Am. 
Dec.  754.  The  taking  of  such  an  acknowledg- 
ment is,  in  some  respects,  a  Judicial  act,  and 
not  ministerial  only;  but  in  case  of  an  ordi- 
nary acknowledgment  it  is  purely  a  ministe- 
rial act.  Truman  v.  Lore,  14  Ohio  8t.  144; 
Lynch  V.  Livingston,  6  N.  Y.  484." 

In  Stevenson  v.  Brasher,  90  Ey.  28,  the 
county  clerk  was  held  not  disqualified  to  take 
an  ordinary  acknowledgment  of  a'  deed  in 
which  he  had  an  interest,  but  it  was  said  by 
Bennett,  J.,  in  delivering  the  opinion  of  the 
court:  "He,  being  one  of  the  parties  to  whom 
the  conveyance  was  made,  and  one  of  the 
beneficiaries  of  the  wife's  acknowledgment, 
may  show  that  her  acknowledgment  was  not 
taken  as  the  law  directs.  The  fact  that  he 
was  innocent  in  this  omission  of  duty  makes 
no  difference,  for  the  wife  cannot  convey 
away  her  right  of  dower  unless  the  require- 
ments of  the  statute  are  pursued  in  every  par- 
ticular; and  that  she  shall  be  examined  sepa- 
rately and  apart  from  her  husband  is  one  of 
the  requirements  which  is  indispensable,  the 
performance  of  which  devolves  upon  the  clerk 
taking  the  acknowledgment;  and  if  he,  in 
taking  the  acknowledgment  for  his  own  benefit, 
fails  to  perform  said  duty,  he  and  his  coven- 
dees  should  not  be  permitted  to  profit  by  such 
failure,  but  they  should  be  considered  to  have 
failed  to  get  the  wife's  dower  risht  by  the 
fraud  or  laches  of  said  clerk,  and,  for  that 
reason,  not  entitled  to  it." 

In  Brawn  v.  Moore,  88  Tex.  645,  the  entire 
opinion  of  the  court,  delivered  by  Walker,  J., 
was  as  follows:  "James  W.  Moore  and  Mary 
E.,  his  wife,  to  secure  the  payment  of  $1,100 
to  Eliza  A.  Brown,  executed  a  deed  of  trust  to 
Oscar  Parish  over  lots  12,  18,  and  14,  in  block 
186,  in  the  city  of  Galveston,  together  with 
two  slaves.  The  trustee  took  the  acknowledg- 
ment of  the  wife  to  the  deed.  The  property 
mortgaged  was  her  separate  property.  The 
87  L.  R.  A. 


tnistee  was  interested  in  the  conveyance  to  the- 
extent  of  his  commiftsion,  and  was  therefore- 
incompetent,  as  an  officer,  to  take  an  acknowl- 
edgment of  the  deed.  Authorities  are  suffi- 
ciently referred  to  in  the  able  briefs  of  counseli 
to  this  point.  We  think  the  law  is  well  set- 
tled; and  though  there  are  other  questions 
raised  in  this  record  of  a  deeply  interesting 
character,  we  will  decide  this  case  upon  the 
point  alr^y  stated,  referring  to  our  opinions 
in  other  cases  for  the  settlement  of  all  other 
questions  involved." 

In  Parks  v.  BarneU,  104  Ala.  488,  there  was- 
presented  to  the  supreme  court  of  Alabama 
the  validity  of  a  deed  under  which  the  title  of 
the  grantors  to  their  homestead  was  claimed 
to  have  passed  to  the  grantee  therein  named. 
This  deed  had  been  signed  by  both  the  grant- 
ors, but  was  not  acknowledged  bv  the  wife, 
who  was  one  of  the  grantors,  until  after  the 
death  of  her  husband,  the  other  grantor. 
The  court  eaid  in  discussing  the  facts  of  this- 
case^  "The  evidence  is  without  conflict,  that 
the  lot  sued  for,  at  the  time  of  its  attempted 
conveyance  by  said  Hart  and  wife  to  the  de- 
fendant, Coltart,  was  their  homestead  in  their 
actual  occupancy  and  possession,  as  such,  and 
had  been  for  many  years  before.  Their  deed 
was  without  the  acknowledgment  of  the  wife, 
as  required  by  g  2508  of  the  Code,  to  make  a 
valid  conveyance  by  the  husband  of  the  home- 
stead. By  the  repeated  decisions  of  this  coti  rt, 
as  well  as  by  the  terms  of  the  statute  itself » 
such  a  conveyance  is  void.  It  is  said  of  such 
a  deed  that  it  is  a  nullity  to  all  intents  and 
purposes,  and  confers  no  rights,  present  or 
prospective,  is  totally  insufficient  as  a  muni- 
ment of  title  to  support  an  action  of  ejectment^ 
and  is  incapable  of  passine  any  estate  or  inter- 
est whatever  in  the  homestead."  In  thl» 
connection  there  were  cited  ten  Alabama  cases, 
following  which  it  was  said:  "Wh  have  also« 
held,  more  than  once,  that  such  a  conveyance, 
acknowledged  by  the  wife  after  the  death  of 
the  husband,  with  certificate  thereof  in  proper 
form,  does  not  defeat  or  affect  the  title  of  his 
heirs.  Richardson  v.  Woodstock  Iron  Co. 
90  Ala.  266,  9  L.  R.  A.  848;  [  Woodstock  Iron  Go. 
V.  Richardson'\  94  Ala.  629;  Hodges  v.  Winston, 
95  Ala  514." 

In  Bowden  v.  Parrish,  86  Va.  67,  it  was  held 
that  the  interest  of  a  trustee,  merely  to  the 
extent  of  his  commission,  was  such  as  dis- 
qualified him  to  act  as  a  notary  public  in 
taking  an  acknowledgment  in  Virginia  in 
which  state  the  taking  of  an  acknowledgment 
is  held  to  be  a  judicial  act. 

These  facts  have  been  illustrated  by  the 
foregoing  citations  and  the  quotations  there- 
from, first,  that  the  value  of  an  acknowledg- 
ment of  a  married  woman  as  to  the  execution 
of  a  deed  was  dependent  entirely  upon  whether 
the  officer  performed  his  dutv  in  strict  com  pli 
ancewith  the  requirements  of  the  statute;  and, 
second,  that  the  failure  by  an  officer  in  taking^ 
such  acknowledgments,  and  evidencing  the 
same  by  his  certificate,  not  only  precluded  ita 
being  recorded  so  as  to  impart  notice,  but,  as 
well,  absolutely  rendered  the  instrument  null 
and  void  as  a  deed.  Between  this  sort  of  an 
acknowledgment  and  one  upon  which  entirely 
depends  the  validity  of  an  encumbrance  of  a 
homestead  there  exists,  so  far  aa^e  functioni 
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and  requiremeDts  of  an  acknowledf^lne  officer 
are  concerned,  a  striking  analogy,  and  the  cases 
which  have  been  cited  and  quoted  from  show 
that  such  officer  must  not  hie  in  such  relation 
to  the  grantee  or  mortgagee  that  there  shall 
exist  a  temptation  to  do  his  duty  otherwise 
than  impartially.  On  principle  this  is  readily 
illustrated  with  reference  to  a  homestead,  for 
the  requirement  of  the  statute  is  that  to  con- 
vey or  eucumber  the  homestead  the  instrument 
must  be  executed,  and  must  be  acknowledged. 
As  to  the  first  of  those  two  requirements  the 
act  of  signing  by  the  husband  and  wife  is  gen- 
erally quite  clear  and  unmistakable  evidence. 
Of  the  acknowledgment,  which,  equally  with 
the  execution,  is  imperatively  required  to  con- 
stitute a  conveyance  or  create  an  encumbrance, 
the  sole  evidence  is  the  certificate  of  the  officer 
taking  such  acknowledgment.  Whether  his 
act  in  this  respect  is  styled  Judicial,  quasi-judi- 
cial, or  ministerial,  counts  for  less  than  whether 
his  ex  parte  certificate,  which  entitles  the^  in- 
strument to  be  received  in  evidence  on  the  one 
hand,  and  complete  its  validity  on  the  other, 
shall  be  accepted  only  when  he  has  acted  under 
such  circumstances  that  the  requirement  of 
fairness  in  taking  and  evidencing  the  acknowl- 
edgment is  not  in  conflict  with  his  obligations 
toward  the  grantee.    Whenever  a  deed  has 


been  placed  upon  record,  third  parties  are 
entitled  to  rely  upon  the  facts  thereby  pub- 
lished, and  those  alone,  and  it  is  then  too  late 
to  afford  relief  against  its  false  recitations. 
The  only  safe  course  is  to  require  that  the 
evidence  of  the  essential  requirement  of  ac- 
knowledgment in  conveying  or  encumbering 
a  homestead  shall  be  of  such  a  nature  that  there 
shall  be  no  danger  that  the  officer  who  Ukes 
the  acknowledgment  shall  be  likely  to  misstate 
the  truth.  This  was  beneficent  and  practica- 
ble for  a  long  time  with  reference  to  the 
privy  examinaUon  of  married  women.  It  can 
scarcely  be  otherwise  with  respect  to  the  con- 
veyance or  encumbrance  of  the  homestead.  It 
may  be  that  the  so-called  emancipation  of 
married  women  renders  unnecessary  any  pre 
cautions  against  the  improvident  surrender  of 
the  control  of  the  wife's  property  .to  her  hus- 
band, and  that,  therefore,  the  law  requiring 
her  separate  examination  should  be  laid  aside 
as  an  outgrown  fiction,  but  this  can  never  be 
assumed  of  helpless  children,  in  whose  inter- 
est and  for  whose  benefit  have  mainly  been 
enacted  the  humane  provisions  of  the  home- 
stead law. 

Rehearing  denied. 
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William  H.  SCHMIDT,  Treasurer  of  Marion 

County,  et  al.,  Appts., 

t. 

James  F.  FAILEY,  Receiver  of  Iron  Hall 
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A  elaim  of  nonrestdents  to  dlatribiitive 
•hares  of  the  property  on  final  settle- 
ment will  not  prereDt  the  taxatioo  of  funds  In 
the  haDds  of  a  receiver  of  a  mutual  benefit  as- 
Mflsment  society  orflranfzed  under  the  laws  of  the 
state  aa  property  within  the  Jurisdiction  of  the 
sUte  under  Rev.  8tat.  1894,  9  8410,  althouffli 
the  funds  bad  been  collecied  In  other  states  in 
which  the  company  also  did  business,  and  turned 
over  by  orderb  of  the  courts  to  the  Indiana  re- 
•celver  with  the  understanding  that  all  holders  of 
•certificates  In  the  dilferent  sutes  should  be  rata- 
bly paid  on  final  settlement. 

(June  8, 1807.) 

APPEAL  by  defendants  from  a  Judgroeut  of 
the  Superior  Court  for  Marion  Countv 
enjoining  defendants  from  proceeding  to  col- 
lect taxes  which  had  been  levied  upon  funds  in 
'complaiuant's  hands  as  receiver.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  R.  Ho^ey,  William  A. 
Ketcham,  and  Merrill  Moores»  for  appel- 
lants: 

The  Constitution  of  the  state  provides  for  a 
Just  valuation  for  taxation  of  all  property,  both 

Note.— A9  to  the  place  of  taxation  of  trust  prop- 
erty in  general,  see  note  to  Richmond  County  Acad- 
emy V.  Aufrusta  (Ga.)  20  L.  K.  A  161:  also  Detroit 
V.  Lewis  (Mich.)  8S  L.  B.  A.  441. 
t7  L.  R.  A. 

See  also  45  L.  R.  A.  524. 


real  and  personal,  and  the  law  of  the  state  pro- 
vides that  all  property  within  the  Jurisdiction 
of  the  state  not  expressly  exempted  shall  be 
subject  to  taxation.  It  is  clearly  the  duty  of  a 
receiver  to  return  personal  property  in  his 
hands  in  this  state  for  taxation  aud  to  pay  taxes 
upon  it,  and  it  is  equally  clear  that  such  prop- 
erty is  assessable  as  property  under  the  control 
of  a  trustee,  and  is  assessable  in  the  city  in 
which  such  trustee  resides. 

i^evens  v.  Neio  York  A  0.  M.  R  09, 18  Blatchf . 
105;  Re  Mnllary,  18  N.  Y.  8.  R.  409;  Dunlap 
V.  QaOatin  County,  15  111.  9;  Walters  v.  Wwf- 
em  iSb  A.  R.  Co.  e^  Fed.  Rep.  1004;  Camvbell 
▼  Wiggins,  85  Tex.  424;  Campbell  v.  Rivitre 
(Tex.  Civ.  App.)  22  8.  W.  993. 

The  appointmeut  of  a  receiver  as  the  means 
of  protecting  the  private  rights  of  individuals 
cannot  afCect  the  rights  of  the  state. 

State,  >ew  Jersey  8.RC0.,  v.  Railroad  Comrs, 
41  N.  J.  L.  250. 

A  railroad  in  the  hands  of  a  receiver  is  liable 
for  taxes  in  precisely  the  same  manner  as  if 
there  were  no  receivership. 

20  Am.  &  Eng.  Enc.  Law,  p.  436;  Union  • 
Trust  Co,  V.  Illinois  d  M,  R.  Co,  117  U.  8. 
461.  481,  29  L.  ed.  972,  979:  Maunberger  v. 
Logansport,  C.  d  S.  W.  R,  Co,  106  U.  8.  305, 
27  L.  ed.  125;  Central  Trust  Co,  v.  New  York 
C.  d  N.  R.  Co,  110  N.  Y.  250,  I  L.  R.  A.  260; 
Ferry  County  v.  Selma,  Jf.  d  M.  R,  Co.  65  Ala. 
891;  Union  Trust  Co.  v.  Weber,  96  111.  846; 
St,  Josepfi  d  D.  C.  R,  Co.  v.  Smith,  19  Kan. 
225;  Qetngia  v.  Atlantic  d  Q.  R.  Co.  8  Woods, 
484;  Central  Trust  Co.  v.  Wabash,  St,  L,  d  P. 
R.  Co.  26  Fed.  Rep.  11;  Philadelphia  d  R.  R 
Co,  V.  Cam,  104  Pa.  80  Bartkft  v.  Carter,  59 
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IJ.  H.  105:  Greeley  v.  Providsnt  Sav.  Bank,  W 
Mo.  468;  Oehr  ▼.  Mont  Alto  Iron  Co.  174  Pa. 
484;  Joek  v.  Weiennett,  115  HI.  111»  56  Am. 
Rep.  129;  Lewis  t.  Chester  County,  60  Pa. 
«25 

Money  of  nonresidenu  of  the  state  i8»  at 
their  death,  liable  for  the  New  York  aucces- 
eion  taxes. 

Be  Bomaine,  127  N.  Y.  86.  12  L.  R  A.  401; 
Be  Bronean,  150  N.  Y.  1,  84  L.  R  A.  288;  Be 
Whiting,  150  N.  Y.  27,  84  L.  R  A.  282;  Be 
Houdayer,  150  N.  Y.  87,  84  L.  R  A.  285. 

LoaoB  made  by  nooresldents  through  real- 
•dent  ajcents  are  taxable  by  the  Juriadiction 
-where  the  money  is  pat  at  intereat. 

mUinghurtt  ▼.  Spink  County,  5  8.  D.  97; 
Buck  ▼.  Miller  (Ind.)  ante,  884.  See  Bieman 
y.  Shepard,  27  Ind.  288;  Standard  OU  Co,  v. 
Combe,  96  lod.  181,  49  Am.  Rep.  156;  Brown 
County  Comre,  ▼.  Standard  Oil  Co.  108  Ind. 
:802;  Endlich,  Interpretation  of  Statutes,  §  96. 

As  long  as  the  money  lax-  ^^  ^ywik  to  the 
credit  of  the  receiver,  it  remained  in  law  the 
property  of  the  receiver,  a  citizen  and  court 
oflacer  of  the  state  of  Indiana. 

Harrison  v.  Wright,  100  Ind.  615,  58  Am. 
Rep.  806. 

The  mere  fact  that  the  word  "receiver"  is 
mot  used  in  g  8421,  Rev.  Stat.  1894,  is  not  a 
legislative  declaration  of  a  receiver's  exemp- 
tion from  taxation.  Surely  an  exemption  de- 
nied to  widows  will  not  be  accorded  to  receiv- 
ers 

State,  Tieman,  v.  Indianapolis,  69  Ind.  875; 
Warner  v.  Ourran,  75  Ind.  809. 

The  state  haa  a  riffht  by  law  to  place  moneys 
on  deposit  in  bank  for  the  purposes  of  taxation 
•on  precisely  the  same  basis  as  cash  in  hand,  or 
bonds,  or  any  other  valuables. 

SeM  Francisco  v.  Mackey,  22  Fed.  Rep.  602; 
Orundy  County  v.  Tennessee  Coal,  L  dk  B.  Co, 
'94Teon.  295. 

Funds  in  the  hands  of  an  assignee  in  bank- 
rupt cv  mav  be  taxed  by  the  state. 

Be  Mitcfiell,  16  Nat  Bankr.  Reg.  585;  People 
V.  Gardner,  80  Cal.  242. 

It  is  not  the  policy  of  the  law  that  credit  ore, 
aingly  or  collectively,  may  ignore  the  receiver's 
poMession  of  corporate  assets  and  his  riff  ht  and 
duty  to  protect  and  preserve  them  for  disposi- 
tion as  the  court  appointing  may  direct. 

Big  Creek  Stone  Co,  v.  Seward,  144  Ind.  207; 
Pitiiiburg  Carbon  Co.  v.  McMUlin,  119  N.  Y. 
10,  7  L.  R  A.  46;  Centrai  Trust  Co,  v.  Chicago, 
K.  db  T.  B,  Co.  54  Fed.  Rep.  604;  Greene 
Foundation  v.  Boston,  12  Cush.  60;  Atty.  Gen. 
V.  Atlantic  Mut.  L,  Ins,  Co,  100  N.  Y.  282; 
Buan  V.  Kinaritery,  88  (Ja.  894;  Tillinghast  v. 
Champlin,  4  R  I.  188,  67  Am.  Dec.  510;  Cor- 
Mt  v.  Nutt,  77  U.  8.  10  Wall.  464,  19  L.  ed. 
■976;  Trovtbridge  v.  Horan,  78  N.  Y.  489;  Bex 
y.  Sutton,  8  Ad.  &  El.  597;  Watson  v.  New 
York  C.  B.  Co.  47  N.  Y.  157. 

Trust  funds  in  the  charge  of  a  court  are  ti^x- 
able  in  the  Jurisdiction  having  control  of  r^em. 

Cooley,  Taxn.  2d  ed.  p.  875;  1  Desty,  Taxn. 
p.  61;  Be  Mitchell,  16  Nat.  Bankr.  Reg.  685; 
Jones  V.  Bridgeport,  86  Conn.  283;  Tuba  County 
V.  Adams,  7  Cal.  85;  People  v.  Lardner,  80 
Cal.  242;  Crane  y,  Kilpin,  L.  R  6  Eq.  884; 
fSx  parte  Chamberlain,  55  Fed.  Rep.  706.  See 
also  Dysart  v.  Brown  (Ga.)  26  S.  E.  767;  Cen- 
tral Trust  Co,  V.  Wabash,  St.  L.  A  P.  B.'Co. 
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26  Fed.  Rep.  11;  George  v.  St.  Louis  (Mle  d 
W,RCo.U  Fed.  Rep.  119;  Bpaldingy.  Com. 
88  Ey.  140;  Thompson  v.  Phenim  Ins.  Co.  186 
U.  8.  297,  84  L.  ed.  418;  Union  Nat.  Bank  v. 
Bankof  Kansas  City,  186  U.  8. 236, 84  L.  ed.  846. 

Messrs.  Harold  Tajlor  and  Bakor  A 
Daniels*  for  appellee: 

The  power  of  taxation,  however  vast  in  its 
character  and  searching  in  its  extent,  is  neoes- 
aarily  limited  to  subjects  within  the  Jurisdic- 
tion of  the  state. 

Cleveland,  P.  db  A,  B.  Co,  v.  Pennsylvania 
("State  Tax  on  Foreign-Held  Bonds),"  82  U.  8. 
15  Wall.  819,  21  L.  ed.  187;  New  York,  L.  E, 
db  W,  B.  Co.  V.  Pennsylvania,  158  U.  8.  698» 
646,  88  L.  ed.  846.  852. 

In  determining  whether  property  is  subject 
to  such  sovereign  power  both  in  fact  and  in 
law,  the  rule  ia  applied,  with  a  few  exceptions, 
that,  under  the  doctrine  of  atate  comity,  moM- 
lia  personam  seguuntur, 

Herron  v.  Keeran,  59  Ind.  472,  26  Am.  Rep. 
87:  Standard  GU  Co.  v.  Bachelor,  89  Ind.  1; 
Senaur  v.  Butft,  140  Ind.  818;  Buck  v.  Miller 
Cind.)  ante,  884;  KirHand  v.  Hotehkiss,  100 
U.  S.  491,  25  L.  ed.  558;  Goldgart  v.  Peoj^e, 
Goar,  106  111.  25;  Grant  v.  Jones,  89  Ohio  St. 
606:  Liverpool  db  L.  db  G.  Ins.  Co.  v.  Board  of 
Assessors,  44  La.  Ann.  760,  16  L.  R  A.  56; 
Holland  v.  Silver  Bow  County  Comrs.  16  Mont. 
460,  27  L.  R.  A.  797. 

The  situs  of  personal  property  for  taxation 
purposes  is  the  residence  of  the  owner  of  the 
property,  absolutely,  if  such  personal  property 
be  intangible,  and  qualifiedly,  if  it  be  tangible, 
the  exception  being  that  such  tangible  property 
baa  an  actual  fixed  location  different  from  the 
domicil  of  its  owner. 

Senour  v.  Buth,  140  Ind.  818;  Standard  OU 
Co.  V.  Con^,  96  Ind.  179,  49  Am.  Rep.  156. 

A  banker  sustains  to  his  depositor  the  rela- 
tion of  a  debtor,  and  such  depositor  as  a  cred- 
itor of  the  banker  owns  simply  a  chose  in  ac- 
tion. 

Coffin  V.  Anderson,  4  Blackf.  898. 

For  purposes  of  taxation  a  bank  deposit  ia 
only  a  chose  in  action,  and  its  situs  is  deter- 
mined by  the  residence  of  the  owner. 

San  Francisco  v.  Mackey,  22  Fed.  Rep.  602; 
Grundy  County  v.  Tennessee  Coal,  I,  db  B,  Co. 
94  Tenn.  295. 

This  chose  in  action  does  not  belong  to  the 
Supreme  Sitting  of  the  Order  of  the  Iron  Hall, 
and  it  doea  not  belong  to  the  receiver  of  that 
order. 

Big  Creek  Stone  Co.  v.  Seward,  144  Ind.  205; 
Window  V.  Wallace,  116  Ind.  317,  1  L.  R.  A. 
179;  Thompson  v  PhenisB  Ins.  Co.  186  U.  8. 
287,  84  L.  ed.  408. 

Allowed  claims  are  debts  as  against  the 
fund,  and  credits  as  against  the  claimant. 

8B1.  Com.  158;  Gray  y.  Bennett,  H  Met,  li21i; 
5  Am.  &  Eng.  Enc.  Law,  p.  148,  note  2. 

By  the  allowance  of  the  claima  the  fund — 
money  on  deposit— is  parceled  out  to  the  aev- 
eral  claimants  as  the  rightful  owners. 

No  distinction  can  be  made  between  this 
case  and  cases  which  involve  the  question  of 
taxation  of  assets  in  the  handa  of  an  assignee 
or  trustee  under  deed  of  assignment  for  the 
benefit  of  creditors. 

Brooks  V.  Hartford,  61  Conn.  112;  McNeiU 
T.  Hagarty,  51  Ohio  St  255,  28  K  R  A.  628; 
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Lancaster  School  Dirccton  ▼.  Bathvon,  80  Pa. 
588. 

It  is  a  fundamental  mazlin  in  taxation  tbat 
the  same  property  shall  not  be  subject  to  a 
double  tax  payable  by  the  same  party,  either 
directly  or  indirectly. 

Cooley,  Taxn.  p.  227. 

Property  in  traopit.  collected  here  simply 
with  a  view  of  transmitting  it  elsewhere,  or 
here  for  temporary  purposes  and  not  for  in- 
vestment or  profit,  is  not  taxable  under  the 
Indinoa  tax  law. 

Ind.  Rev.  Stat.  1894,  §  8424;  Standard  Oil 
Co.  V.  Batrhelor,  89  Ind.  1;  Standard  Oil  Go.  ▼. 
Combs,  96  Ind.  179,  49  Am.  Rep.  156;  Brown 
County  Comrs.  v.  Standard  Oil  Co,  103  Ind. 
804. 

To  tax  the  assignee  when  the  law  provided 
for  taxation  against  the  claimants  against  the 
fund  would  be  double  taxation. 

BartUtt  V.  Carter,  59  N.  H.  105. 

A  fund  in  court  for  distribution  is  repre- 
sented by  the  claims  allowed  against  it.  and 
under  the  Indiana  law  the  claimants  are  as- 
sessed upon  such  claims  for  taxation,  and  are 
bound^nd  required  to  return  the  same  for  taxa- 
tion. 

Ind.  Acts  1892,  p.  22,  §  4;  Foresman  v. 
Byrn8,  68  Ind.  247;  Cleveland,  P.  dt  A.  B. 
Co,  V.  Pennsylvania  {''State  Tax  on  Foreign- 
Held  Bond^'),  82  U.  8.  15  Wall.  -300.  21  L.  ed. 
179;  Berron  v.  Keeran,  59  Ind.  472,  26  Am. 
Rep.  87. 

Howard*  J.,  delivered  the  opinion  of  the 
court: 

.  The  Supreme  Sitting  of  the  Order  of  the 
Iron  Hall  is  a  mutual  benefit  and  assessment 
society,  organized  under  the  voluntary  associa- 
tion laws  of  the  state  of  Indiana,  and  having 
its  principal  ofiSce  in  the  city  of  Indianapolis, 
but  doing  business  without,  as  well  as  within, 
the  limits  of  the  state.  The  association  hav- 
ing become  insolvent,  the  appellee  was  ap- 
pointed receiver,  and  took  charge  of  its  assets. 
Supreme  Sitting  0,  of  I.  H,  v.  BaJcer,  184  Ind. 
298.  20  L.  R.  A.  210.  This  action  was  brought 
by  the  receiver  to  enjoin  the  appellants,  who 
are  the  treasurer  and  auditor  of  Marion  county, 
from  taking  any  steps  for  the  collection  of 
taxes,  amounting  to  $8,626.96,  assessed  against 
certain  moneys  held  on  deposit  by  said  receiver, 
in  banks  in  the  city  of  Indianapolis,  to  the 
amount  of  $522,847.28.  The  assessment  was 
made  by  the  county  board  of  review;  and  it 
was  alleged  in  the  complaint  for  injunction 
that  such  assessment  was  illegal  and  void,  for 
the  reason  '*that  said  county  board  of  review 
did  not  have  jurisdiction  of  and  power  to  assess 
the  moneys  so  on  deposit  in  bank  to  the  credit 
of  this  plaintiff, as  receiver."  It  appears  from 
the  complaint  that  other  receivers  had  been 
appointed  for  said  corporation  in  the  different 
states  where  it  bad  done  business,  but  tbat 
such  receivers,  outside  of  Indiana,  by  direction 
of  the  courts  appointing  them,  had  turned  over 
to  this  appellee  the  funds  in  their  hands,  with 
the  understanding  and  agreement  that  all 
holders  of  certificates  of  membership  in  said 
organization  should  be  paid  ratably  their  sev- 
eral shares  of  the  balance  of  funds  left  in  the 
hands  of  the  receiver  after  collection  of 
amounts  due  to  and  payment  of  expenses  in- 
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curred  by  him  In  the  administration  of  his 
trust.  The  claimants  for  such  balances  are,  in 
number,  about  46,000,  and  are  scattered  over 
the  country.  The  amounts  found  due  them 
aggregate  $4,815,174.40.  The  contention  of 
appellee  is  that  it  is  those  claimants,  and  not 
the  receiver,  that  are  the  owners  of  the  fund 
to  be  distributed  by  him  in  part  payment  of 
their  claims;  and  hence  that  it  is  the  claimanta 
severally,  and  not  the  receiver,  that  should  be 
taxed  for  the  funds  in  his  hands. 

The  Constitution  of  this  state  requires  that 
all  property,  except  that  used  for  certain  des- 
ignated purposes,  should  be  taxed.  Article  10, 
§  1,  declares  tbat  "the  general  assembly  shal 
provied  by  law  for  a  uniform  and  equal  rate 
of  assessment  and  taxation;  and  shall  prescribe 
such  regulations  as  shall  secure  a  just  valua- 
tion for  taxation  of  all  property,  both  real  and 
personal,  excepting  such  only,  for  municipal, 
educational,  literary,  scientific,  religious,  or 
charitable  purposes,  as  may  be  especially  ex- 
empted by  law."  In  carrying  out  this  con- 
Btilutionaf  requirement,  the  legislature  in  §  8  of 
the  tax  law  (Hev.  Stat.  1894.  |  8410),  has  pro- 
vided that  "all  property  within  the  jurisdic- 
tion of  this  state,  not  expressly  exempted,  shal) 
be  subject  totaxHtion."  It  is  not  denied  that 
the  property  in  question — that  is,  "money  so 
on  deposit  in  bank  to  the  credit  of  this  plaintiff^ 
as  receiver" — is  property,  ''personal  property,*' 
as  understood  in  the  tax  law.  In  §  58  of  tbat 
act,  as  amended  February  28,  1895  (Acts  1895, 
p.  21),  the  first  item  named  in  the  schedule,  of 
* 'Personal  Property — Chattels,"  is  "Money  od 
hand  or  on  deposit,  or  subject  to  any  order, 
check,  or  draft," etc.  Neither  is  it  contended 
that,  under  the  Constitution,  such  property 
has  been  or  can  be  exempted  from  taxation. 
The  simple  question  left,  then,  is  whether  the 
property  in  the  hands  of  the  receiver  is  "within 
the  jurisdiction  of  this  state."  That  it  is  in 
the  hands  of  a  receiver  in  this  state,  and  sub- 
ject to  distribution  by  him,  on  order  of  the 
court  of  which  he  is  an  ofl[icer,  would  seem  to 
make  it  clear  that  it  must  be  within  the  juris- 
diction of  the  state.  Even  if  the  receiver  were 
not  technically  the  "owner"  of  the  property 
for  many  purposes,  including  the  purpose  of 
taxation,  still  that  circumstance  would  not  be 
controlling.  In  §  169  of  the  tax  law  (Rev. 
Stat.  1894,  §  8587)  it  is  provided  that  "it  shall 
be  the  duly  of  every  administrator,  executor, 
guardian,  receiver,  trustee,  or  person  having 
the  property  of  any  decedent,  infant,  idiot,  or 
insane  person  in  charge,  to  pay  the  taxes  due 
upon  the  property  of  such  decedent,  ward,  or 
party."  If,  then,  appellee  is  in  charge  of  the 
property  of  the  corporation,  as  he  certainly  is, 
under  direction  of  the  court,  he  is  required, 
under  this  section,  "to  pay  the  taxes  due  upon 
the  property"  so  in  bis  charge.  And  the  fact, 
too,  that  nonresidents  might  have  claim  to 
some  distributive  share  of  the  property,  on 
final  settlement,  whether  that  property  were  in 
the  hands  of  an  administrator,  a  receiver,  or 
other  trustee,  could  not  deprive  the  stale  of 
right  to  tax  the  property  before  distribution, 
and  while  still  in  custody  of  an  official  of  the 
court  having  control  of  such  distribution.  By 
clause  4,  §  11,  of  the  tax  law,  as  amended  by 
the  act  approved  and  in  force  March  1,  1895 
(Acta  1896.  o.  74).  itisprovideiHhat  "pei|9onal 
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property  of  noDrcsidents  of  the  state  shall  be 
assessed  to  the  owner  or  to  tbe  person  Laving 
control  thereof  in  the  township*  town,  or  city 
where  the  same  may  be,  except  that  where 
such  property  is  in  transit  to  some  other  place 
within  the  state,  it  shall  be  assessed  in  such 
place." 

Appellee,  even  if  he  were  not,  in  law,  tbe 
owner  of  the  ''moneys  so  on  deposit  in  bank" 
to  his  credit  as  receiver,  was,  at  least,  **the 
person  having  control  thereof,"  and  hence  the 
one  to  whom  such  property  should  be  assessed. 
As  well  might  an  administrator  claim  that  he 
ought  not  to  be  required  to  pay  taxes  on  the 
money  in  his  hands  l)elonginfir  to  the  estate  of 
his  decedent,  for  the  reason  that  certain  heirs 
or  creditors  residing  in  other  states  or  in  other 
countries  would  have  a  right  to  share  in  the 
distribution  of  such  estate  on  final  settlement. 
Indeed,  if  there  is  any  property,  whether  held 
in  trust  or  not,  which  should  aid  in  the  sup- 
port of  the  government  within  whose  Jurisdic- 
tion it  is  located,  certainly  it  must  be  that 
'property  which  is  in  need  of  the  care  and  as- 
sistance of  the  courts  and  officials  of  the  state, 
to  protect  it  while  here,  and  to  secure,  on  final 
settlement,  its  fair  and  Just  distribution  to  its 
ultimate  owners,  wherever  they  may  reside. 
The  receiver  himself  and  the  couDsel  who  aid 
him  in  his  trust  do  not  act  without  compensa- 
tion; si  ill  less  should  the  state  be  called  upon 
to  expend  her  revenues  in  the  management  of 
the  same  trust,  without  proper  return  for  her 
outlay.  Taxes  are  not  only  a  lien  upon  trust 
funds  in  court,  but  they  are  the  first  and  para- 
mount lien,  to  be  paid  before  any  other  lien  or 
claim  whatsoever,  except  it  be  the  cosU  of 
court.  There  can  be,  as  said  in  People,  Hayt, 
▼.  Cammmioners  of  Taxes,  28  N.  Y.  324,  **no 
more  just  and  appropriate  exercise  of  tbe  sov- 
ereignty of  a  state  or  nation  over  property 
situated  within  it  and  protected  by  its  laws 
than  to  compel  it  to  contribute  toward  the 
maintenance  of  government  and  law."  And  it 
was  well  said  in  BilUnghurti  v.  Spink  County, 
5  S.  D.  84,  that  "a  nonresident  who  sends 
money  into  this  state,  and  surrenders  its  pos- 
session and  control  to  agents  fully  authorized 
to  loan,  invest,  and  manage  the  same,  thereby 
subjects  such  property  to  the  jurisdiction  of 
this  htate,  for  the  purposes  of  taxation;  and  the 
fiction  as  to  tbe  situs  of  the  property  yields  to 
the  requirements  of  justice,  and  the  actual  situs 
is  the  place  where  the  property  is  actually  sit- 
uated,"—citing  1  Desty,  Taxn.  824;  Hutehin- 
son  V.  Oskaloosa  Bd.  of  Equalization,  66  Iowa, 
S5;  McCntcIienv.  Rice  County, '7  Ftsil.Bep.  558; 
Cooley,  Taxn.  878;  Curtis  v.  Ward,  58  Mo.  296; 
Walton  y.Westwood,  73  111.  125;  Be  Jefferson, 
85  Minn.  215.  A  like  doctrine  as  to  situs  of 
personal  property  was  announced  by  Judge 
Story  in  his  Conflict  of  Law8(§  550).  where  it 
is  said:  "Although  movables  are  for  many 
purposes  to  be  deemed  to  have  no  situs,  except 
that  of  the  domicil  of  the  owner,  yet,  this  be- 
ing but  a  legal  fiction,  it  yields  whenever  it  is 
necessary  for  the  purpose  of  justice  that  the 
actual  situs  of  the  thing  should  be  examined. 
A  nation  within  whose  territory  any  personal 
property  is  actually  situate  has  as  entire  domain 
over  it  while  therein,  in  point  of  sovereignty 
and  jurisdiction,  as  it  has  over  immovable 
property  situate  there."  "There  is  no  prerog- 
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ative  of  so^eregnty,"  said  Justice  BIntchford  in 
Stevens  v.  A'ew  York  dh  0.  M,  B.  Co.  13  Blatchf. 
104,  "which  is  of  higher  importance  than  the 
power  of  taxation,  which  includes  the  collec- 
tion, as  well  as  tbe  assessing,  of  the  taxes. 
The  very  existence  of  the  state  as  a  govern  ment 
depends  upon  the  exercise  of  such  power. 
Except  under  very  special  circumstances,  such 
power  ought  not  to  be  interfered  with  by  in- 
j  unction. "  And  he  adds :  '  'There  is  no  sound 
principle  upon  which  the  property  of  a  person 
or  a  corporation,  which  is  placed  in  the  hands 
of  a  receiver  by  a  court  of  Justice,  for  the  pur- 
poses of  a  suit  pending  in  such  court,  can  be 
regarded  as  being  thereby  rendered  exempt 
from  tbe  operation  of  the  tax  laws  of  the  gov- 
ernment within  whose  jurisdiction  such  prop- 
erty is  situated."  In  Walters  v.  Western  d>  A, 
B.  Co,  68  Fed.  Rep.  1002,  the  court  said: 
"This  property,  if  it  is  subject  to  taxation  at 
all,  must  be  taxed  as  a  lump  sum  in  the  hands 
of  the  receivers.  .  .  .  It  is,  to  a  large  ex- 
tent, actual  money,  as  alleged,  held  by  the  re- 
ceivers in  the  state,  county,  and  city  claiming 
the  tax.  It  is  not  different  from  anv  other 
property  in  the  hands  of  receivers  of  court, 
which  all  the  authorities  agree  is  subject  to 
taxation  in  the  localitv  where  it  is  held  by 
these  officers  of  court.  And  in  State,  New 
Jersey  S.  B.Co.,  v.  Bailroad  Comrs,  41  N.  .7.  L. 
236.  it  was  said:  "The  appointment  of  a  re- 
ceiver as  the  means  of  proiecting  the  private 
rights  of  individuals  cannot  affect  the  riglits 
of  the  state.  The  state  is  still  sovereign.  Its 
sovereignty  can  only  besecured  by  maintaining 
its  power  of  taxation,  and  there  is  neither  any 
sound  principle  nor  authority  upon  which  tbe 
property  of  a  person,  or  a  corporation,  which 
IS  placed  in  the  hands  of  a  receiver  for  the 
purposes  of  a  litigation,  can  be  regarded  as 
thereby  rendered  exempt  from  the  operation 
of  the  tax  laws  of  the  government  within  whose 
jurisdiction  such  property  is  situated."  "The 
General  Statutes,"  it  was  said  in  Spalding  v. 
Com,  88  Ky.  186  (and  the  same  is  true  of  our 
own  statutes),  ''show  it  was  intended  that  all 
property  should  contribute  its  proper  propor- 
tion to  the  means  necessary  to  support  the 
county  and  state  govern  ments.  They  were  en- 
acted in  the  spirit  of  fairness  and  equality;  and 
property  situated  like  that  in  question  will 
escape,  and  receiverships  become  exceedingly 
popular,  unless  the  court  in  control  of  it  can 
order  its  officer  holding  it  to  list  it  and  pay  the 
taxes  upon  it.  .  .  .  The  estate  should  pay 
its  proper  proportion  of  the  public  burden  in 
return  for  its  protection  under  the  law."  So,  it 
was  said  in  George  y,St,Louis  OabU  dW.RCo. 
44  Fed.  Rep.  117:  "Inasmuch  as  the  receiver  ap- 
pointed in  this  case  had  possession  of  the  prop- 
erty on  account  of  which  the  tax  was  imposed 
during  the  period  within  which  the  collector 
might  have  made,  and  probably  would  have 
miMde,  a  levy  but  for  the  existence  of  the  re- 
ceivership, it  is  plainly  the  duty  of  the  court 
to  see  that  the  tax  bill  against  personalty  is  paid 
in  preference  to  all  other  demands.  The  ap- 
pointment of  a  receiver  and  sale  of  property  by 
a  decree  of  this  court, in  a  case  of  this  character, 
will  not  be  allowed  to  interfere  with  or  de- 
feat the  collection  of  the  public  revenue." 
Judge  Brewer  (now  of  the  Supreme  Court  of 
the  United  States),  in  Central  ^^rust  Oom  ▼. 
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WatfMh,  at,  L,  dtp.  R.  0$.  26  Fed.  Rep.  11» 
eaidt  "I  think  that  in  levylDg  and  collecting 
taxes  the  state  is  exercising  its  sovereign  power, 
and  that  there  should  be  no  interference  with 
its  collection  of  those  taxes  in  its  prescribed  and 
regular  methods,  even  by  a  court  having  prop- 
erty in  the  possession  of  its  receivers,  unless 
it  is  first  charged  that  the  taxes  are  in  some 
way  illegal  or  excessive."  And  in  Sbs  parts 
Chamberlain,  50  Fed.  Rep.  704,  the  court  said: 
*'There  can  be  no  doubt  that  property  in  the 
hands  of  a  receiver  of  any  court,  either  of  a 
state  or  of  the  United  States,  is  as  much  bound 
for  the  payment  of  taxes,  state,  county,  and 
municipal,  as  any  other  property.  Persons 
cannot,  by  coming  into  this  court,  and  for  the 
promotion  of  their  interests,  applying  for  and 


obtaining  the  appointment  of  receivers,  obtain 
exemption  from  the  paramount  duty  of  a  citi- 
zen." Bee,  further,  Dyiart  v.  Brown  (Ga.)  95 
8.  E.  767;  Sinaur  v.  Ruth,  140  Ind.  818;  Buck 
V.  Miller  (Lnd,)anU,  884;  United  States  ▼. 
Brie  R.  Co,  106  U.  8.  887,  27  L.  edi  151. 

Neither  upon  principle,  then,  nor  upon  au- 
thority, as  we  think,  can  it  be  contended  that 
the  appellee  should  not  be  required  to  pay  the 
taxes  assessed  against  the  moneys  in  his  charge 
and  control,  whether  on  hand  or  on  deposit,  as 
well  as  against  all  other  property  in  his  hands 
as  receiver. 

The  Judgment  i$  revereed,  with  instructiona 
to  sustain  the  demurrers  to  the  complaint,  and 
for  further  proceedings  not  inconsistent  with 
this  opinion. 


MISSOURI  SUPREME  COURT  (In  Banc). 


City  of  SPRINGFIELD,  Reept., 

V. 

Frank  B.  SMITH,  Appt. 


(........Mo... 
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A  eontraet  giwints  a'street-railwaij  eom- 
pany  tlie  prtvUei^  of  operatiiiif  lis 
road  in  a  street  for  a  term  of  years  without  any 
provIsioD  that  It  shall  be  exempt  from  lioeDse 
taxes  does  not  preclude  the  subsequent  imposi- 
tion of  a  municipal  license  tax  under  statutory 
authority  within  the  contract  period,  even  if  it  is 
imposed  for  revenue  purposes,  and  not  simply 
for  the.purpose  of  police  regulation. 

(May  4, 164,..) 

TRANSFER  by  the  St  Louis  Court  of  Ap- 
peals for  the  opinion  of  the  Supreme 
Court  of  an  appeal  by  defendant  from  a  judg- 
ment of  the  Criminal  Court  for  Greene  County 
convicting  him  of  violating  an  ordinance  of 
the  city  or  Springfield.     Conviction  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mestre.  Stewart*  Cunnin^^ham,  ft  Eliot 
for  appellant. 

Meeere.  Leu.  Walker  and  T.  W.  Silvers, 
for  respondent: 

There  is  nothing  in  the  franchise  ordinance 
showing  that  the  grantee  took  it  and  was  to 
improve  the  streets  as  a  consideration  for  an 
exemption  from  future  taxation  or  police 
regulation. 

If  it  had  been  clearly  stipulated  in  the 
franchise  that  the  grantee  was)  to  improve  the 
streets  as  a  consideration  for  an  exemption 
from  futi  re  taxation  or  police  refl:ulation.  the 
city  woulo  not  be  bound  bv  such  a  contract. 
There  is  nothing  in  the  city  s  charter  author- 
izing its  council  to  make  such  a  contract.  It 
cannot  barter  away  its  power  to  tax  or  regu- 
late. Any  attempt  to  do  so  is  ultra  tires  and 
against  public  policy. 


8taU  T.  Hanvihal  d  Si.  J.  R.  Co.  76  Mo. 
208:  Dill.  Mun.  Corp.  4th  ed.  §g  97,  457.  716; 
State.  Kansas,  ▼.  Vorrigan  Consol.  Street  R. 
Co.  85  Mo.  279.  55  Am.  Rep.  861;  Davis  v. 
New  York,  14  N.  Y.  506.  67  Am.  Dec.  186; 
Knapp  V.  Kansas  City,  48  Mo.  App.  485; 
Sedalia  Gaslight  Co.  v.  Mercer,  48  Mo.  App. 
644;  State  ▼.  Herod,  29  Iowa.  128. 

Every  person  contracting  with  the  city  i» 
bound  to  take  notice  of  its  lawful  powers. 

Cheenev  v.  Brookfidd,  60  Mo.  68:  Siaie  ▼. 
Herod,  29  Iowa.  128. 

The  franchises  granted  to  the  several  street- 
car companies  mentioned  were  taken  by  the 
grantees,  sublect  to  the  taxing  power  and 
police  regulation  conferred  by  tne  lej^islature 
on  the  city,  under  §  1506,  Rev.  Slat.  1889. 

Under  this  section  the  city  had  the  right  to 
collect  a  reasonable  license  fee  as  a  police  regu- 
lation. It  also  had  the  right  to  collect  a  tax 
for  revenue. 

Mo.  Rev.  Stat.  1889,  §  1606;  American  U. 
Exp.  Co.  V.  St.  Joseph,  66 'i/lo.  676;  St.  Louis  v. 
Sternberg,  69  Mo.  289;  St,  Louis  ▼.  Bowler,  94 
Mo.  680:  StaU  v.  SmiUiSon,  106  Mo.  149;  St. 
Joseph  V.  Krnet,  95  Mo.  861;  St.  Louis  v. 
Manufacturertf  Sav.  Bank,  49  Mo.  576;  St. 
Louis  V.  Greene,  70  Mo.  562. 

The  power  to  tax  certain  trades,  callings, 
professions,  and  occupations  is  as  fully  given 
under  §  1506  as  the  power  to  tax  property 
under  g  1495. 

The  city  has  the  right  to  resort  to  both 
methods.  Appellant's  company  was  bound  to 
take  notice  of  this  when  it  accepted  the  fran- 
chise. 

St.  Louie  V.  Sternberg,  69  Mo.  289;  American 
V.  Exp.  Co.  ▼.  St.  Joseph,  66  Mo.  675;  2  Dill. 
Mun.  Corp.  4th  ed.  §  750,  and  authorities 
under  point  8. 

The  legislature  has  the  right  to  tax  the  fran- 
chise of  a  corporation  chartered  by  the  state. 
It  would  have  the  right  to  delegate  this  taxinir 
power  to  a  city  for  city  purposes.    Can  it  be 


Nora.— For  llluscrations  of  the  stziotness  of  the  i  note;  Louisville  v.  Louisville  Board  of  Trade  (Ky.> 
rule  as  to  exemptions  from  taxation,  see  Atlantic   9  L.  R.  A.  S29;  and  New  Orleans  v.  Robira  (La.)  U 
ftp.  R.  Ck>.  V.  Leeueur  (Aria.)  1  L.  B.  A.  244, and  I  L.  R.  A.UL 
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said  that  tbe  imposition  of  ftacb  a  tax  would 
be  a  violation  of,  or  a  restriction  on,  the  f ran- 
ch ise  privilege? 

People  V.  Albany  Im.  Co.  92  N.  Y.  458; 
Standard  Underground  Cable  Co.  v.  Aity.  Oen, 
46  N.  J.  Eq.  270;  Tide  Water  Pipe  Line  Co,  v. 
Berry,  68  I^.  J.  L.  212;  State,  Evening  Journal 
Ano.,  V.  StaU  Bd.  of  Aseesiors,  47  N.  J.  L.  86, 
54Am.  Rep.  114 

It  iff  not  a  violation  of  §  11,  art  10,  of  the 
state  Constitution  to  levy  a  tax  on  callings. 
This  constitutional  restriction  as  to  rates  ap- 
plies only  to  a  property  tax. 

Si,  Jouph  ▼.  Ernet,  95  Mo.  867. 

Br»ee»  J.»  delivered  the  opinion  of  the 
court: 

Tbe  plaintiff  is  a  city  of  the  third  class, with 
express  power  by  ordinance  to  grant  tbe  right 
to  any  person  or  corporation  to  make  and  con- 
struct street  railroads  in  apy  street  in  said  city 
and  to  regulate  and  control  tbe  use  thereof 
(Rev.  StaU  1889.  §  1576);  to  levy  and  collect 
a  license  tax  on  "street  railroad  cars"  operated 
by  any  corporation  (Id.  ^  1506);  and  to  levy 
and  collect  taxes  for  general  revenue  purposes 
OD  all  mixed^  personal,  and  real  property 
within  tbe  limits  of  tbe  city  taxable  according 
to  the  laws  of  the  state  (Id.  g  1495).  The  de- 
fendant is  tbe  ^ncral  'manager  and  secretary 
of  the  Metropolitan  Street-Rail wav  Company, 
which  by  assignment  succeeded  to  all  the 
rights,  privileges,  and  franchises  granted  by 
tbe  city  to  the  Citizens'  Railway  Company  and 
tbe  Woodland  Heights  Rapid- Transit  &  Im- 
provement Company,  and,  under  tbe  direction 
and  management  of  tbe  defendant,  was  operat- 
ing its  street  cars  in  said  city  at  the  time  the 
complaint  herein  was  filed,  without  license,  as 
required  by  the  ordinance  of  said  city  ap- 
proved April  5,  1892  (Rev.  Ord.  1892,  chap. 
15.  art.  1),  ^  7  of  which  provides,  inter  alia,  that 
"no  person,  corporation,  or  companv  shall  use, 
run,  or  drive,  or  cause  to  be  used,  run,  or 
driven,  for  hire,  pay,  profit,  or  compensation, 
any  street  car  ...  without  a  license  there- 
for from  tbe  city.  The  charges  for  such 
license  shall  be  for  each  street-railroad  car  or 
coach  of  whatever  kind  $10  per  year,"— and 
g  21  of  which  imposes  a  fine  of  not  less  than 
$5  nor  more  than  $100  for  tbe  violation  of 
tbe  requirements  of  g  7.  The  defendant  was 
arrested  upon  a  complaint  for  the  violation  of 
this  ordinance,  and  fined  $100  in  the  record- 
er's court,  from  which  be  appealed  to  the 
Greene  county  criminal  court,  where,  upon  a 
trial  de  now  he  was  again  found  guilty,  and 
his  punisbmeDt  assessed  at  a  fine  of  $50;  from 
tbe  Judgment  of  which  court  he  appealed  to 
the  St.  Louis  court  <»f  appeals,  by  which  court 
the  cause  was  transferred  to  this  court,  on  the 
{^ound  "that  the  questions  arising  for  decision 
involve  the  construction  of  certain  provisions 
of  the  Constitution  of  this  state."  The  only 
defense  made  to  the  action  is  a  claim  of  exemp- 
tion bv  the  Metropolitan  Street-Railway  Com- 
pany from  the  opieration  of  this  ordinance  by 
reason  of  the  acceptance  by  it  and  its  assign- 
ors of  two  prior  ordinances  of  tbe  city  (ap- 
proved October  8,  18S9),  tbe  conditions  of 
which  have  been  duly  performed  by  them. 
These  ordinances  were  of  like  tenor  and  effect, 
one  relating  to  the  Citizen's  Street- Railway 
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Company  and  the  other  to  the  said  Transit  A 
Improvement  Company.  Tbe  former  ia  at- 
follows: 

"Be  it  ordained  by  the  city  council  of  the 
city  of  Springfield  as  follows: 

"Sec.  1.  'That  tbe  Citizens'  Street-Railway 
Company  be  and  is  hereby  permitted  to  change- 
its  motive  power  from  horse  and  mule  power 
to  electricity  moter  power  as  provided  for  in 
tbe  acts  of  the  general  assembly  of  the  state- 
of  Missouri,  approved  March  18.  1887. 

"Sec.  2.  Said  Citizens'  Street  Railway  Com- 
pany shall,  in  the  change  of  its  said  motive- 
power,  do  and  perform  all  work  upon  its- 
superstructure  and  tracks  in  a  way  and  man- 
ner so  as  not  to  stop  or  materially  interrupt  or- 
dinary traffic  and  travel  upon  the  streets  occu- 
pied by  it  until  the  grades  of  tbe  streets  are 
established;  in  all  cases  where  Improvements 
are  provided  for  or  contemplated,  and  all 
places  of  change,  erection  of  poles,  and  worli 
necessarv  for  such  change  of  motive  power 
shall  be  done  under  tbe  supervision  of  tbe  street 
committee  of  the  city,  to  tbe  end  that  said 
railway  may  be  operated  when  said  motive- 
power  is  changed  without  damage  to  persoa 
or  property,  and  in  a  way  to  impede  ordinary^ 
traffic  and  travel  on  the  streets  as  little  as  pos- 
sible; provided,  that  said  street- rail  road  com- 
pany shall  keep  the  street  between  their  tracks- 
and  for  2  feet  outside  of  the  outside  rail- 
thereof  In  the  same  condition  as  the  remainder 
of  the  street  is  kept  by  the  city. 

"Sec.  8.  Tbe  said  street-railroad  company 
shall  charge  not  more  than  5  cents  for  a  single- 
trip  one  way,  or  $1  for  twentv-five  trip  tickets^, 
and  not  more  than  one  half  tbe  regular  fare 
for  children  under  twelve  vears  of  age,  and 
nothing  for  children  under  three  years  of  age. 

"Sec.  4.  That  inasmuch  as  the  contemplated 
change  of  motive  power  will  be  attended  with 
expense,  it  is  further  provided  that  this  privi- 
lege to  operate  said  electric  motor  power  oik 
the  streets  now  occupied  by  said  Citizens'* 
Street-Railway  Company  shall  continue  for 
thirty-five  years  from  the  publication  of  tbia 
ordiuance.  And  said  Citizens'  Railway  Com- 
pany shall  have  the  right  and  privileffe  within 
the  present  and  future  corporate  linnts  of  the 
city  of  Springfield,  Missouri,  and  tbe  additiona 
thereto,  of  buildiug,  erecting,  laying,  oper- 
ating, maintaining,  repairing,  and  using  elec- 
tric apparatus  and  appliances,  electric  ma- 
chines, engines  and  apparatus,  towers,  masts, 
lamp  posts,  lamps,  posts,  poles,  wires,  pipea 
and  all  other  machinery,  apparatus,  and  ap- 
pliances necessary  and  convenient  for  the  use 
and  application  of  electricity  for  the  purpose 
of  lighting  and  of  using,  operating,  renting, 
and  applying  such  electric  machines,  electric 
apparatus  and  appliances,  towers,  masts,  lamp 
posts,  poles,  wires,  pipes,  and  apparatus  and 
appliance  for  the  purpose  of  conveying  and 
supplying  electric  currents  for  light  and  power 
for  hire  and  use  in  any  and  every  capacity  for 
which  electricity  is  now  or  may  hereafter  be 
used;  and  of  so  using  and  occupying  the 
streets  and  alleys  of  said  city  of  Springfield 
for  said  purpose,  and  for  the  erection  of 
towers,  masts,  posts,  lamps,  poles,  etc., 
thereon,  and  tbe  laying  of  w^res  aod  pipes 
therein,  and  for  repairing  the  sime  without 
Injury  or  detriment  to  privuie  rights  or  Drop- 
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-erty  of  iDdiWduals  or  corporations  or  without 
public  detriment,  except  temporary  incon- 
▼enience  caused  by  the  erection  of  such  tow- 
ers, masts,  lamp  posts,  poies,  and  the  laying 
and  running  of  such  wires  and  pipes  and  re- 
pairing of  same,— all  to  be  done  under  the 
police  regulations  of  the  city:  provided,  that 
such  change  of  motive  power  shall  be  made 
within  one  year  after  the  street  improvements 
on  the  streets  are  completed  by  the  city,  other- 
wise the  city  reserves  the  right  to  repeal  this 
ordinance  as  to  the  streets  occupied  by  said 
company  upon  which  such  motive  power  has 
not  been  so  changed.' 

It  is  contended  that  these  ordinances  grant- 
ing powers  and  franchises  to  the  said  two  com- 
Sanies,  the  benefits  of  which  passed  to  the 
letropolitan  Street-Railway  Company,  consti- 
tute contracts  between  the  city  and  these  com- 
panies, as  to  which  the  said  provisions  of  §§  7, 
21,  art.  1,  chap.  15,  Ord.  1892,  are  void  under 
art.  1,  §  10,  of  the  Constitution  of  the 
United  States,  prohibiting  laws  impairing  the 
obligation  of  contracts.  It  seems  to  be  con- 
ceded in  the  argument  of  the  learned  counsel 
for  the  defendant  that,  if  the  right  to  levy  the 
tax  in  question  is  a  reasonable  exercise  of  the 
police  power  of  the  city,  then  the  ordinances 
of  1889  can  afford  .no  defense  to  the  action; 
aince  it  was  not  within  the  power  of  the  legis- 
lative authority  of  the  city  to  exempt  the  f  ran- 
•chise  thereby  granted  from  the  operation  of 
the  governmental  power  of  the  city,  to  regu- 
late the  use  thereof.  But  it  is  contended  that 
the  ordinance  in  question  is  an  exercise  of  the 
taxing  power  of  the  city,  for  the  purposes  of 
revenue,  and  not  of  the  police  power,  for  the 
purpose  of  regulation,  hence  was  the  subject 
of  contract,  and  was  in  fact  contracted  away, 
BO  far  as  the  Metropolitan  Street-Railway 
Company  is  concerned,  by  the  ordinances  of 
1889,  which  it  is  contended  constitute  a  con- 
tract for  that  purpose  within  the  protection  of 
the  provision  aforesaid  of  the  Federal  Consti- 
tution. In  support  of  this  contention  we  are 
cited  to  a  line  of  cases  of  which  New  York  v. 
Second  Ave.  R.  Co.  82  N.  T.  261,  is  the  leading 
one.  But,  in  the  view  we  take  of  this  case,  a 
review  and  discussion  of  those  cases,  in  which 
^express  power  to  levy  and  collect  a. license 
tax  was  not  given,  is  deemed  unnecessary.  It 
is  beyond  question  that,  by  the  sections  of  the 
statute  cited,  the  plaintiff  city  was  invested 
with  express  power,  not  only  to  tax  the  prop- 
erty of  street-railway  companies  for  revenue 
purposes  (%  1495),  but  to  tax.  license,  and  reg- 
ulate the  business  of  running  street-railroad 
cars  in  the  city  (§§  1506, 1576).  That  the  state 
may  collect  an  ad  valorem  tax  on  property 
used  in  a  calling,  and  at  the  same  time  impose 
a  license  tax  upon  the  pursuit  of  that  calling, 
and  may  delegate  such  power  to  a  municipal 
corporation,  is  well-settled  law  in  this  state. 
Aurora  v.  McOannon  (decided  March  9,  189*^ 
39  6.  W.  469,  and  cases  cited.  Express  power 
having  been  granted  to  the  city  in  this  instance 
by  §  1506  to  levy  and  collect  a  license  tax  on 
the  running  of  street-railroad  cars  for  hire  in 
the  streets  of  the  city,  there  is  no  necessity  of 
deducing  such  right  from  the  general  police 
power  of  the  city.  It  may  be  exercised  as 
granted,  either  as  a  police  regulation  or  for  the 
purpose  of  raising  revenue  within  constita- 
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tional  limitations.  Conceding,  for  the  sake  of 
argument,  that  the  tax  imposed  by  the  ordi- 
nance is  for  revenue  purposes,  and  not  simply 
for  the  purpose  of  police  regulation,  and  con- 
ceding, further,  that  the  ordinances  of  1879 
constitute  a  contract  qttoad  the  matters  therein 
treated,  if  such  contract,  when  properly  con- 
strued, is  an  agreement  on  the  part  of  the  city 
not  to  levy  and  collect  such  tax  thereafter, 
then  such  contract  might  to  that  extent  be  held 
to  be  ultra  vires  and  void,  upon  the  authority 
of  State  V.  Hannibal  db  St,  J.  R.  Co.  75  Mo. 
208,  and  not  within  the  protection  of  the  Fed- 
eral Constitution.  There  is  no  necessity,  how- 
ever, for  so  ruling  in  this  case,  for  the  reason 
that  the  so-called  contract,  when  properly  con- 
strued, cannot  be  so  interpreted.  The  princi- 
ples upon  which  such  contracts  are  to  be  con- 
strued, with  reference  to  the  taxing  power,  are 
well  settled.  They  are  to  be  liberally  construed 
in  favor  of  the  pul^Hc.  *'Orants  of  this  class 
are  not  to  be  extended  bv  construction  beyond 
the  plain  terms  in  whicn  they  are  conferred, 
but  should  be  construed  strictly  against  the 
corporation,or  those  claiming  under  the  grant." 
Wyandotte  v.  Corrigan,  85  Kan.  21.  They  are 
special  privileges,  as  to  which  * 'nothing  is  to 
be  taken  as  conceded  but  what  is  given  in  un- 
mistakable terms,  or  by  an  implication  equally 
clear.  The  affirmative  must  be  shown.  Si- 
lence is  negation,  and  doubt  is  fatal  to  the 
claim."  NorihweMem  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  8.  659,  24  L.  ed.  1036;  Newton  v. 
Mahoning  County  Comrs.  100  U.  8.  561,  25  L. 
ed.  711;  Rice  v.  Minnesota  dN  W,  R.  Co  66 
U.  8. 1  Black,  358,  17  L.  ed.  147.  ••E.xemp- 
tions  of  the  kind,  however,  are  to  be  strictly 
construed,  the  rule  being  that  the  right  of  tax- 
ation exists  unless  the  exemption  is  expressed 
in  clear  and  unambiguous  terms."  Union 
Pose.  R.  Co.  V.  Philadelphia,  101  U.  8.  628.  25 
L.  ed.  912;  Minot  v.  Philadelphia,  W.  A  B,  R, 
Co.  {''Delaware  Railroad  Tax"),  85  U.  8.  18 
Wall.  206,  21  L.  ed.  888.  Illustrating  the  ap- 
plication of  these  principles,  in  Wyandotte  v. 
Corrigan,  85  Kan.  21,  a  case  quite  analogous 
to  the  one  in  hand,  it  was  held  that  where  an 
ordinance  granting  a  street-railway  franchise 
for  twenty-one  years,  providing  how  and  when 
the  road  shall  be  constructed,  how  it  shall  con- 
nect, that  the  tracks  and  the  street  between 
the  tracks  shall  be  kept  in  repair  and  up  to 
grade,  and  regulating  the  price  to  be  charged 
for  fare  of  passengers,  such  ordinance  will  not 
exempt  the  corporation  from  reasonable  regu- 
lation by  the  city  in  the  operation  of  the  road ; 
nor  will  it  prevent  the  city  from  levying  and 
collecting  a  license  tax  thereon,  by  ordinance 
subsequently  passed,  which  in  this  case  was 
$100  per  annum.  In  New  Orleans  v.  New  Or- 
leans  City  dh  L.  R  Co,  40  La.  Ann.  587,  it  was 
held  that  "a  contract  conferring  the  right  to 
lay  rails  to  operate  a  street  railway,  without 
dispensing  from  the  payment  of  a  license,  is 
not  impaired  by  the  exaction  of  such  license;'* 
and  in  that  case  a  license  tax  of  $2,500  per  an- 
num was  sustained;  and,  soing  further  In  the 
same  direction,  it  was  helil  by  the  same  court, 
in  New  Orleans  v.  Orleans  R."  Co.  42  La.  Ann. 
4,  that  "a  contract  between  a  municipal  cor- 
poration and  a  railroad  company,  by  which  the 
latter  pays  a  bonus  for  the  franchise  therein 
conferred  by  the  city,  cannot  be  construed  as 
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conferring  an  immunity  from  the  payment  of 
license  on  its  business  by  the  company,  in  the 
absence  of  an  express  stipulation  to  that  effect 
in  the  contract."  In  union  Pcu$,  R,  Go.  ▼. 
PhUadelfua,  101  U.  8.  528,  25  L.  ed.  912,  it 
was  held  that  when  the  charter  of  a  railway 
company  provided  that  it  should  pay  a  license 
fee  of  $80  per  car  per  annum  required  by  the 
ordinances  of  the  city,  its  charter  rights  were 
not  impaired  by  a  subsequoDt  statute  and  ordi- 
nance requiring  the  payment  of  a  license  fee 
of  $50  per  car  per  annum.  In  a  recent  work 
on  street-railway  law  (Booth,  Street  Railways, 
§  281),  the  following  rule  is  deduced  from  the 
authorities:  "In  construing  the  charter  of  a 
company  conferring  authority  to  construct  and 
operate  a  street  railway,  the  right  to  exact 
license  fees  will  not  be  denied  b^ause  it  has 
not  been  expressly  reserved  in  the  grant;  and 
where  the  contract  between  the  city  and  the 
company  does  not  in  terms  dispense  with  the 
payment  of  a  license,  the  rights  of  the  latter 
are  not  impaired  by  a  subsequent  ordinance 
requiring  such  payment"  The  ordinance 
under  wnich  the  defendant  claims  exemption 


in  this  case  has  been  set  out  in  full,  and,  ap- 
plying to  it  these  principles  of  construction, 
no  argument  is  required  to  demonstrate  that  it 
does  not,  by  the  terms  used,  nor  by  any  fair 
implication  therefrom,  exempt  the  street-rail- 
way company  from  the  license  tax  which  the 
city  was  expressly  authorized  to  impose,  and 
subject  to  which  power  the  company  took  the 
f  ranch  ise  therein  granted .  Th e  cases  of  State, 
Kanstis,  v.  Ccrrigan  Cornol.  Street  R.  Co.  85 
Mo.  258,  58  Am.  Rep.  861,  and  Kanios  v.  Oor- 
rigan,  86  Mo.  67,  in  neither  of  which  was  the 
question  of  the  power  of  taxstion  involved, 
are  not  in  point  in  this  case.  The  ordinance 
imposing  the  tax  being  valid,  it  became  the 
duty  of  the  company  to  take  out  the  license 
required  thereby,  in  order  to  protect  its  em- 
ployees from  the  penalty  imposed  for  the  viola- 
tion thereof,  and  the  defendant,  having  been 
guilty  of  such  violation  by  running  its  cars 
without  such  license,  was  properly  fined. 
Wyandotte  v.  Corrigan,  85  Kan.  99. 

The  judgment  of  the  Criminal  Court  ofOn&ns 
County  is  ther^ore  afflrmed. 

All  concur. 
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1.   A  parol  sale  of  growing  timber  to  not 

within  the  4th  seotlon  of  the  statute  of  frauds  in 
Maryland. 

2«  Plaeliifl^thepiirehaaerinfkillpoaaes- 
■ioii  of  timber  uoder  an  oral  purchase,  and 
blB  commenoinfr  performaooe  of  the  oootraot, 
will  prevent  the  seller  from  repudiating  the  oon- 
tractoo  tbeirrouad  that  it  is  void  under  the  17th 
section  of  the  statute  of  frauds. 

(April  30, 18Q7J 

APPEAL  by  complainant  f/om  a  decree  of 
the  Circuit  Court  for  Talbot  County  in 
favor  of  defendant  in  a  suit  to  enjoin  him  from 
cutting  timber  on.  complainant's  property. 
A-firmed. 

The  facts  are  stated  in  the  opioion. 

Mr,  J.  F.  Bateman,  for  appellant: 

No  case  has  beeu  found  where  such  an  un- 
usual state  of  facts  existed  as  was  presented  to 
the  court  in  Smith  v.  Bryan,  5  Md.  141,  59 
Am.  Dec.  104;  and  that  case  canoot  be  taken 
as  an  authority  upon  a  geueral  principle,  but 
must  stand  alone  as  applying  only  to  such  a 
peculiar  state  of  facts. 

Pumer  v.  Pierey,  40  Md.  213,  17  Am.  Rep. 

Growing  crops,  if  fruetus  industrialee,  are 
chattels,  and  an  agreement  for  the  sale  of 
them,  whether  mature  or  immature,  whether 
the  property  in  them  is  transferred  before  or 
after  severance,  is  not  an  agreement  for  the 

Note.— As  to  oral  oontract  for  sale  of  timber, 
4ee  note  to  Hirth  v.  Graham  (Ohio)  19  L.  B.  A.  721. 
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sale  of  any  interest  in  land,  and  is  not  gov- 
erned by  the  4th  section  of  the  statute  of 
frauds.  Growing  crops,  \t  fraetue  naturales, 
are  part  of  the  soil  before  severaDce.  and  an 
agreement,  therefore,  vesting  an  interest  in 
them  in  the  purchaser  before  severance,  is  gov- 
erned by  the  4th  section;  but  if  the  interest  is 
not  to  be  vested  till  they  are  converted  into 
chattels  by  severance,  then  the  agreement  is 
an  executory  agreement  for  the  sale  of  goods, 
wares,  and  merchandise,  governed  by  the  17th, 
and  not  by  the  4th  section  of  the  statute. 

Benjamin,  Sales,  §  126;  Otoens  v.  Lewis,  46 
Ind.488,  15Am.  Rep.  295. 

A  removal  contemplated  must  be  immediate 
or  to  take  place  within  a  reasonable  and  lim- 
ited time  or  the  sale  is  one  of  realty. 

Mayberryr.  Johnson,  4  Lead.  Cas.  Am.  Law 
of  Real  Prop.  Sharswood  &  B.'s  notes,  p.  516, 
where  the  cases  are  cited. 

This  case  is  one  in  which  "the  license, 
though  coupled  with  an  interest,  is  neverthe- 
less of  a  revocable  nature,  and  would  furnish 
no  justification  to  the  licensee  for  acts  done 
after  revocation.  These  are  cases  where  the 
interest  partakes  of  the  realty,  oris  of  such  a 
nature  as  to  reouire  for  its  validity  a  deed,  or 
a  compliance  with  the  statute  of  frauds,  as  an 
easement,  right  of  way,  or  other  interest  in, 
upon,  or  out  of  the  land  itself. 

Long  V.  Buchanan^  27.  Md.  916,  92  Am. 
Dec.  658;  Oiles  v.  Simonds,  15  Gray,  441,  77 
Am.  Dec.  878;  Poor  v.  Oakman,  104  Mass. 
816;  Delaney  v.  Root,  99  Mass.  548.  97  Am. 
Dec.  52;   White  t.  Foster,  102  Mass.  878. 

If  there  can  be  a  delivery  of  growing  trees 
as  chattels,  yet  in  this  case  there  was  none  and 
consequently  could  be  no  acceptance.  -  There 
was  no  symbolical  delivery  such  as  cutting 
down  a  tree  and  offering  it  to  Taylor's  repre- 
sentatives.- 
29 
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Sfiindler  ▼.  Hauiian,  1  N.  T.  261,  49  Am. 
Dec.  816. 

To  coostitttte  a  delivery  and  acceptance  of 
goods,  such  as  the  statute  requires,  something 
more  than  words  is  necessary. 

Dole  V.  Stimpgon,  21  Pick.K884;  Beeder  t. 
Machen,  57  Md.  56. 

Mr,  William  R.  Martin,  for  appellee: 

Where  limber  or  other  produce  of  the  land, 
or  any  other  thing  annexed  to  the  freehold,  is 
specifically  sold,  whether  it  is  to  be  severed 
from  the  soil  by  the  vendor,  or  to  be  taken  by 
the  vendee,  under  a  special  license  to  enter  for 
that  purpose,  it  is  still,  in  the  contemplation  of 
parties,  evidently  and  substantially  a  sale  of  the 
goods  only. 

Smith  V.  Bryan,  5  Md.  161,  59  Am.  Dec. 
104;  Purner  v.  Pierey,  40  Md.  224,  17  Am. 
Rep.  591. 

If  the  contract  were  for  the  sale  of  trees 
with  a  specific  liberty  to  the  vendee  to  enter  the 
land  to  cut  them  this  would  not  give  him  an 
interest  in  the  land  within  the  meaning  of  the 
statute.  A  sale  of  arrowing  timber  to  be  cut 
down  by  the  purchaser  and  taken  away  as 
soon  as  possible  is  not  a  sale  of  an  intepest  in 
land  within  the  meaning  of  this  section,  but 
of  goods  within  the  meaning  of  the  17th  sec- 
tion. 

Leake,  Contr.  214;  liayherry  v.  Johnson,  4 
Lead.  Cas.  Am.  Law  of  Real.  Prop.  Shars- 
wood  &  B.'s  notes,  p.  516;  Browne,  Stat.  Fr. 
286  ei  sea.;  1  Greenl.  Ev.  g  271;  amith  v. 
3urmart,vBtirn.  &C.  561;  MarshaU  v.  Green, 
L.  R.  1  C.  P.  Div.  86;  Clajlin  v.  Carpenter,  4 
Met.  580,  88  Am.  Dec.  881;  Cain  v.  McGinn, 
18  B.  Mon.  840;  Bya$»ee  v.  Reese,  4  Met.  (Ey.) 
872,  88  Am.  Dec.  481;  Bosttoick  v.  Leach,  8 
Day,  484;  McCUniodes  Appeal,  71  Pa.  865; 
Cutler  V.  Pope,  18  Me.  877;  Sterling  v.  Bakl- 
icin,  42  Vt.  806;  KiUmore  ▼.  -fiiwfert,  46  N.  Y. 
669. 

A  court  of  equity  can  never  permit  a  man 
to  work  a  wrong  to  another  by  taking  ad- 
vantage of  his  own  act.  The  owner  of  the 
land  cannot  by  a  subsequent  revocation  of  his 
license  render  that  unlawful  which  with  all  its 
Incidents  and  necessary  consequences  was  law- 
ful at  the  time  it  was  done  by  virtue  of  his  own 
authority  and  consent. 

Yiner,  Abr.  License;  Wood  ▼.  Manley,  11 
Ad.  &  EL  87. 

A  license  or  grant  may  be  made  by  parol  as 
well  as  in  writing. 

Taylor  v.  Waters,  7  Taunt.  884;  Olafiin  v. 
Carpenter,  4  Met.  580,  88  Am.  Dec.  881. 

Where  a  party  declares  beforehand  that  if  a 
tender  is  made  to  him  he  will  not  accept,  it  dis- 
penses with  the  necessity  of  a  formal  tender. 

Pattison  ▼.  Robinson,  5  Maule  &  8.  105; 
Budy,  Fumphrey,  2  Md.  268,  66  Am.  Dee. 
714. 

McSherryy  Oh.  J.,  delivered  the  opinion 
of  the  court: 

There  are  two  questions  presented  by  this 
record.  The  first  one  is  this:  Does  the  ver- 
bal contract  set  out  in  the  bill  of  complaint  fall 
within  the  4th  section  or  the  17th  section  of  the 
statute  of  frauds?  and  the  second  one  is.  If  the 
contract  be  one  covered  by  the  17th  section, 
was  there  such  a  part  performance  by  a  deliv- 
ery and  acceptance  as  to  gratify  the  terms  of 
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that  section?    The  facts  out  of  which  these- 
questions  arise  are,  in  brief  as  follows:    Leon- 
ard, the  appellant,  beinethe  owner  of  a  farm, 
part  of  which  was  in  timber,  verbally  agreed 
on  October  15,  1896.  to  sell  to  William  Taylor 
all  the  growing  oak  trees  thereon  which  meas- 
ured 18  inches  and  upward  across  the  stump, 
and  which  then  stood  within  a  designated  area, 
containing  from  140  to   150   acres  of  land. 
The  price  and  the  dates  when  payments  of  th» 
purchase  nioney  were  to  be  made  were  speci- 
fied.   At  the  time  the  verbal  agreement  wa» 
made,  Taylor's  sawmill  was  loaded  on  the  cars- 
at  some  distance  away,  ready  to  be  transported 
to  such  point  as  he  might  be  able  to  procure 
timber  for  cutting,  and,  upon  the  appellant 
being  informed  of  this  fact,  he  told  Taylor  to* 
let  the  mill  come  on  down  to  his  (the  appel- 
lant's) woods.    On  the  20th  of  October,  Med- 
ford,  the  appellee,  who  was  an  employee  or 
Taylor,  reached  the   appellant's  lands  with, 
the  portable  saw/nill,  the  boiler,  and  engine, 
and  at  once  notified  Leonard  of  his  arrival, 
and  on  the  following  day  Leonard  went  to  the- 
woods  and  helped  to  locate  the  place  for  the 
boiler  and  mill  to  be  set.    At  the  same  time- 
Leonard  pointed  out  the  lines  of  the  woodland, 
and  stated  that  all  the  oak  timber  within  those- 
lines  was  Taylor's.    The   eneine  and  boiler- 
were  at  once  put  in  place,  and  wells  for  sup- 
plying the  necessary  water  to  operate  the  en- 
gine were  immediately  sunk.    Subsidiary  stip- 
ulations provided  that  Taylor  should  cut  dowii> 
some  pine  trees  for  temporary  shade,  but  these 
structures  were  to   remain  the   property  of 
Leonard.    Leonard  selected  and  pointed  out. 
the  pine  trees  to  be  felled  for  these  purposes, 
and  they  were  cut  as  he  directed.    On  the  24tl^ 
of  October,  Leonard  wrote  Taylor  a  letter,, 
which,  while  neither  admitting  nor  denying^ 
the  verbal  contract  that  it  is  conceded  in  the 
statement  of  facts  was  really  entered  into,  sug- 
gested a  different  mode  for  ascertaining  the- 
amount  to  be  paid  and  the  quantitjr  of  timber  lo- 
be cut.    This  letter  led  to  another  interview,  in. 
which  Leonard  insisted  that  the  standing  red: 
oak  trees  should  be  excluded  from  the  sale, 
but  in  which  Taylor  claimed  that  the  original* 
bargain  should  be  adhered  to.    Taylor  thei> 
presented  a  written  agreement  embodying  the- 
terms  of  the  verbal  understanding,  and  ten- 
dered the  cash  payment,  and  the  notes  for  the- 
deferred  payments; but  Leonard  refused  either 
to  sign  the  written  agreement  or  to  accept  the- 
money  and  the  promissory  notes.    Medford, 
in  behalf  of  Taylor,  began  at  once  to  cut  the 
oak  timber,  and  continued  to  work  until,  on 
the  18th  of  November,  a  bill  was  filed  on  the- 
equity  side  of  the  circuit   court  for  Talbot- 
county  by  Leonard  against  Medford,  praying 
that  an  injunction  miffht  be  issued  restraining- 
the  further  cutting  of  the  timber,  and  an  in- 
junction as  prayed  for  was  issued.    Medford 
promptly  answered.    An  agreed  statement  of* 
facts  was  made  up  and  signed,  and  a  motion, 
to  dissolve  was  immediately  filed.    On  Feb- 
ruary 2,  1897,  the  motion  was  heard  and  the 
injunction  was  dissolved,  the  bill  was  dis- 
missed, and  each  party  was  required  to  pay  his- 
own  costs.    From  that  decree  the  pending  ap- 
peal was  taken. 

If  the  first  of  the  two  questions  here  in- 
volved were  an  open  one  in  M^y  land,  it  woulch 
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be  quite  interesting  to  examine  and  weigh  the 
Diimerous  and  conflicting  decisions,  both  in 
England  and  in  this  country,  which  have  been 
pronounced  upon  this  vexed  and  difficult  sub- 
ject. The  earlier  English  cases  are  widely  di- 
vergent, and  cannot  possibly  be  reconciled. 
To  illustrate:  Treby,  Ch.  J.,  in  [Littletoood 
V.  SmitfiL  1  Ld.  Ra}rm.  182,  reported  that  he 
bad  ruled  at  nisi  priua  that  a  sale  of  standing 
timber  was  not  within  the  statute,  but  was 
merely  a  sale  of  a  chattel  interest;  while  Lord 
Mansfield  held  in  EmmermmY,  EesUs,  2  Taunt. 
88,  that  a  sale  of  a  crop  of  growing  turnips 
was  within  the  4th  section  of  the  statute  of 
frauds.  Perhaps  it  may  be  safely  said  that 
the  more  recent  English  cases  are  susceptible 
of  the  following  classification,  representing 
distinct,  but  not  inharmonious,  thoush  often 
closely  allied,  principles:  First.  That  an 
agreement  to  transfer  the  property  in  anything 
attached  to  the  soil,  but  which  is  to  be  severed 
from  the  soil  and  converted  into  goods  before 
the  property  is  transferred  to'  the  vendee,  is  an 
agreement  for  the  sale  of  goods.  Washbaum  v. 
Burratcs,  1  Ezch.  107.  Secondly.  That  where 
there  is  a  sale  vesting  the  property  at  once  in 
the  purchaser  before  severance,  a  distinction  is 
made  between  what  is  fruchu  naturaUi  and 
flructua  indtutriales.  The  former,  the  natural 
growth  of  the  soil,  as  grass,  timber,  etc,  which 
at  the  common  law  are  part  of  the  soil,  are  an 
interest  in  land,  and  a  sale  of  them  is  within 
the  4th  section  of  the  statute;  while  the 
latter  are  chattels,  because  by  the  common  law 
growing  crops  produced  by  labor  and  expense 
were,  as  the  representatives  and  results  of  that 
labor  and  expense,  treated  as  independent 
chattels.  Evam  v.  BoberU,  5  Barn.  &  C.  829. 
But  there  has  been  superadded  of  late,  by  mod- 
em English  cases,  a  qualification  which  seems 
to  be  founded  In  reason,  and  which  may  in  a 
great  measure,  by  a  judicious  application,  fur- 
nish a  more  satisfactory  and  stable  rule  for 
determining  whether  a  sale  of  that  which  is 
the  natural  growth  of  the  soil  Is  or  is  not 
within  the  4th  section  of  the  statute.  It 
having  been  held  in  SmUh  v.  Surman^  9  Bam. 
&  C.  561,  that  an  agreement  for  the  sale  of 
growing  timber  at  a  designated  price  per  foot, 
and  which  the  vendor  was  to  cut  ana  had  ac- 
tually commenced  to  fell,  was  within  the 
17th,  and  not  the  4lh,  section  of  the  statute, 
because,  as  intimated  in  Earl  Falmouth  ▼. 
'  T/toma$,  1  Cromp.  &  M.  105,  the  seller  was  to 
convert  the  standing  trees  into  chattels,  it  was 
afterwards  determioed  by  Coleridge,  Cb.  J., 
and  Brett  and  Grove,  JJ.,  in  MartJiaU  v. 
Green,  L.  R.  1  G.  P.  Div.  85  (decided  in 
1876).  that  the  sale  of  growing  timber  to  be 
cut  by  the  purchaser  was  not  within  the 
4ih  section,  because,  as  there  was  no  inten- 
tion that  the  purchaser  should  derive  any  bene- 
fit from  the  continuance  of  the  timber  in  the 
soil,  there  was  no  agreement  for  the  sale  of 
an  interest  in  the  land.  Brett,  J.,  who  after- 
wards, as  Lord  Esher,  became  master  of  the 
rolls,  said:  '* Where  the  thiogs  Ki^uoXfruetuB 
industriaUs,  then  the  question  seems  to  be 
whether  it  can  be  gathered  from  the  contract 
that  they  are  intended  to  remain  in  the  land 
for  the  advantage  of  the  purchaser,  and  are  to 
derive  benefit  from  so  remainiag;  then  part 
of  the  subject-matter  of  the  contract  is  the 
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interest  in  land,  and  the  case  is  within  the 
section.*'  And  Grove,  J.,  observed:  *'Here 
the  trees  were  to  be  cut  as  soon  as  possible^ 
but,  even  assuming  that  they  were  not  to  be 
cut  for  a  month,  I  think  that  the  test  would 
be  whether  the  parties  ever  looked  to  their 
deriving  benefit  from  the  land,  or  merely  in- 
tended that  the  land  should  be  in  the  nature 
of  a  warehouse  for  the  trees  during  that 
period."  This  suggestion  that  the  land  waa 
merely  a  warehouse  for  the  trees  was  made 
use  of  by  Rolfe,  B.,  in  Wathbaurn  v.  Burrows^ 
1  Exch.  107.  In  1  Greenl.  Cruise,  Real  Prop, 
p.  55.  I  45,  note,  it  is  stated  ibat,  "in  con- 
tracts for  the  sale  of  things  annexed  to  and 
growing  upon  the  freehold,  if  the  vendee  is  to 
ave  a  right  to  the  soil  for  a  time,  for  the  pur* 
pose  of  farther  growth  and  profit  of  that 
which  is  the  subject  of  sale,  it  is  an  inter- 
est in  land,  within  the  meaning  of  the  4th. 
section  of  the  statute  of  frauds,  and  must  be 
proved  by  writing;  but  where  the  thing  is  sold 
in  prospect  of  separation  from  the  soil  im>^ 
mediately,  or  within  reasonable  and  conven- 
ient time,  without  any  stipulation  for  the  bene- 
ficial use  of  the  soil,  but  with  a  mere  licenso 
to  enter  and  take  it  away,  it  is  to  be  regarded 
as  substantially  a  sale  of  goods  only,  and  so 
not  within  that  section  of  the  statute,  although 
an  incidental  benefit  may  be  derived  to  the 
vendee  from  the  circumstance  that  the  thing 
may  remain  for  a  time  upon  the  land." 

in  Maryland,  Massachusetts,  Maine,  Ken* 
tucky,  and  Connecticut  sales  of  growing  trees^ 
to  be  presently  cut  and  removed  by  the  ven- 
dee, are  held  not  to  be  within  the  operation  of 
the  4th  section  of  the  statute  of  frauds. 
Smith  v.  Bryan,  5  Md.  141,  59  Am.  Dec.  104; 
Pumer  v.  PUri^,  40  Md.  212,  17  Am.  Rep. 
591;  ClaJUnyf.  Carpenter,  4  Met.  580,  88  Anu 
Dec.  881;  NetOeton  v.  8ikee,  8  Met.  84;  Boit- 
teick  V.  Leach,  8  Day,  476;  ErMne  v.  Plummer^ 
7  Me.  447,  22  Am.  Dec.  216;  CuUer  v.  Pope, 
18  Me.  877;  Cain  v.  McOuvre,  18  B.  Mon.  840; 
Byaeeee  v.  Beem,  4  Met.  (Ey.)  872,  88  Am. 
Dec  481.  While  in  Smith  v.  Bryan  no  other 
authorities  are  cited  than  1  Greenl.  Ev.  g  271, 
and  no  discussion  of  the  subject  was  at- 
tempted, still  the  bare  statement  of  the  princi- 
ple by  so  eminent  and  distinguished  a  jurist 
as  the  late  Chief  Justice  Le  Grand  is  entitled 
to  the  highest  consideration  and  the  greatest 
weight.  That  decision,  delivered  in  1858,  es- 
tablished the  law  in  Maryland  to  be  that  a 
parol  sale  of  growing  timber  is  not  within  the 
4th  section  of  the  statute  of  frauds;  and 
though  many,  perhaps  most,  of  the  courts  of 
last  resort  in  other  states  of  the  Union  have 
taken  the  opposite  yiew.  we  have  no  disposi- 
tion to  unsettle  a  doctrine  that  has  been  ac- 
cepted, and  not  questioned,  in  Maryland  for 
more  than  forty  years.  It  seems  to  us  that 
the  conclusion  reached  in  Smith  v.  Bryan  is 
sound.  In  transactions  of  the  kind  there  and 
here  involved,  it  is  obvious  that  the  intention 
of  the  parties  to  the  contract — the  owner  of 
the  timber  on  the  one  side,  and  the  purchaser 
of  it  on  the  other — was  not  to  deal  with  an  in- 
terest in  the  land  upon  which  the  timber  stood, 
but,  respectively,  to  sell  and  acquire  the  prod- 
uct of  the  soil,  and  nothing  more.  If  the 
manifest  intention  of  both  the  vendor  and  the 
vendee,  as  disclosed  by  the  t^pms  of  th& con- 
Digitized  by  VjOOQIC  . 


4S3 


MABTIiAlffD  COUBT  OF  APFBAUB. 


Afb., 


I 


tract  entered  Into  by  them,  is  to  be  regarded 
at  all, — if  what  they  meant  to  do,  as  evidenced 

Sy  what  they  have  agreed  to  do,  is  to  be  con- 
dered,  instead  of  imputine  to  them  a  design 
to  do  something  wholly  different. — ^then  their 
intention,  when  apparent,  ought  to  be  given 
effect,  provided  it  violates  no  rule  of  law  or 
fixed  legal  policy.  "The  object  of  a  party 
who  sells  timber  is,  not  to  give  the  vendee  any 
interest  in  his  land,  but  to  pass  to  him  an  in- 
terest in  the  trees,  when  they  become  goods 
and  chattels."  Littledale,  J.,  in  Smith  v.  Bur- 
man,  0  Barn.  &  C.  561.  It  is  precisely  be- 
cause, "in  the  contemplation  of  the  parties," 
the  transaction  is  ''evioently  and  substantially 
a  sale  of  goods  only,"  that  it  ought  not  to  be 
treated  as  a  sale  of  an  interest  in  land.  In 
Fiirner  v.  THerey,  40  Md.  212,  17  Am.  Rep. 
591,  while  this  precise  point  was  not  at  issue, 
^et  it  was  reasserted  as  originally  announced 
n  Smith  V.  Bryan,  As  the  law  now  stands  in 
Maryland,  the  parol  contract  for  the  sale  of 
Leonard's  growing  timber  was  not  one  within 
the  4th  section  of  the  statute  of  frauds,  and  it 
only  remains  to  inquire  whether  the  agreement 
is  void  under  the  17th  section.  By  the 
section  just  named,  no  contract  for  the  sale 
of  any  foods,  wares,  and  merchandise  for  the 
»rice  of  £10  sterling  and  upward  is  good  un- 
ess  the  buyer  shall  accept  part  of  the  goods 
so  sold  and  actually  receive  the  same,  or  shall 
give  something  in  earnest  to  bind  the  bargain, 
or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  bargain  be 
made  and  signed  by  parties  to  be  charged 
by  such  contract.  Though,  therefore,  the 
contract  be  verbal,  it  will  be  still  good  if  the 
articles  sold,  or  some  of  them,  are  actually  re- 
ceived and  accepted  by  the  vendee.  Receipt 
and  acceptance  presupposed  delivery,- and  a 
delivery  may  be  either  actual  or  cODstructive. 
Both  delivery  and  acceptance  may  be  inferred 
as  conclusions  from  the  attendant  circumstan- 


le 


oes.  As  remarked  by  Erie,  J.,  in  Parker  y. 
WalUa,  5  El.  &  Bl.  21:  "If  ...  the  vendee 
does  any  act  to  the  goods,  of  wrong  if  he  is  not 
owner  of  the  goods,  and  of  right  if  he  is 
owner  of  the  goods,  the  doing  of  that  act  is 
evidence  that  he  has  accepted  them."  And 
Lord  Ellenborough  observed  in  OhapUn  ▼. 
Bogers,  1  East,  ld2,  in  determining  whether  a 
stack  of  hay  had  been  delivered  and  accepted, 
that,  "where  goods  are  pouderous,  and  in- 
capable ...  of  being  handed  over  from  one 
to  another,  there  need  not  be  an  actual  de- 
livery; but  it  may  be  done  by  that  which  is 
tantamount."  To  the  same  effect  the  recent 
case  of  CarheU  v.  Wolford,  84  Md.  426.  The 
appellant  actually  put  the  purchaser  in  pos- 
session of  the  trees,  and  pointed  out  the  lines 
of  the  tract  whereon  the  timber  to  be  cut 
then  stood,  and  the  appellee,  as  the  employee 
of  Taylor,  proceeded  to  fell  the  trees,  and  had 
in  fact  cut  down  some  of  them,  in  part  per- 
formance of  the  contract,  before  the  injunc- 
tion was  applied  for  or  issued.  Here,  then, 
the  vendee  in  felling  the  trees  did  an  act  "of 
wrong  if  he"  was  not  the  owner  of  them, 
"and  of  right  if  he"  did  own  them,  and  *'the 
doing  of  that  act,"  coupled  with  the  lawful- 
ness of  his  entry  on  the  land.  **is  evidence 
that  he  had  accepted  them."  Under  the 
agreed  statement  of  facts,  it  is  conceded  that 
the  appellant  placed  Med  ford,  the  agent  of  the 
purchaser,  in  full  possession  of  the  timber, 
and  it  is  now  too  late  for  the  vendor  to  repu- 
diate the  contract  on  the  ground  that  it  is 
void  under  the  17th  section  of  the  stat- 
ute of  frauds.  As  we  find  no  error  in  the  de- 
cree from  which  the  pending  appeal  was 
taken  it  will  be  affirmed,  with  costs  in  this 
court. 

Decree  affirmed,  with  costs  in  this  court,  the 
cosu  below  to  be  paid  as  directed  by  the  de- 
cree. 


CONNECTICUT  SUPREME  COURT  OP  ERRORS. 


APPEAL  Oy  Edward  A.  FREEMAN.  Trus- 
tee, etc,  of  H.  Drusilla  Mitchell 

(68  Ck>nn.  S83.) 

1.  A  flpuarantgr  ezeeiited  by  m,  nuunried 
woman  in  the  state  of  her  residence* 

wbere  the  law  does  not  give  her  capacity  to  exe- 
cute it,  does  not  become  valid  on  Its  delivery  in 
another  state  by  her  agent  whose  agency  is  cre- 
ated hi  the  btate  of  her  residence. 

S.  The  validity  of  an  order  drawn  by  a 
married  woman  upon  the  eseentor  of 
her  father's  estate  must  be  determined  by 
the  laws  of  her  domidl  when  she  signs  the  instru- 
ment and  it  is  accepted  by  the  executor  in  that 
state,  although  it  is  dated  in  another  state  and  aft- 
er its  execution  it  is  mailed  by  an  agent  of  the 
payee  of  the  order  to  such  payee  in  another  state* 

8.  Engagements  whieh  coverture  pre- 


vents awomaa  flH>m  making  herself  she 

cannot  make  throuirh  the  interposition  of  an 
agent  whom  she  assumes  to  constitute  as  such  In 
the  state  of  her  domloil. 

(February  S. 

RESERVATION  by  the  Superior  Court  for 
Hartford  County  for  the  opinion  of  the 
Supreme  Judicial  Ciourt  of  questions  arisine 
upon  an  appeal  by  the  trustee  of  the  estate  or 
H.  Drusilla  Mitchell,  an  insolvent,  from  the  al- 
lowance of  a  claim  against  the  estate  in  favor 
of  the  First  National  Bank  of  Chicago,  Illinoia. 
DisaUowanee  of  claim  advised. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Theodore  M.  Maltbie  and 
Frank  L.  Hungerford»  for  appellant: 

Mrs.  Mitchell  was  under  the  disabiliUes  of 


Nora.— As  to  the  enforceability  of  contracts  of 
married  women  outside  of  the  state  in  which  they 
87  L.R.  A. 

See  also  47  L.  R.  A.  608. 


I  are  legally  made,  see  note  to  Buhe  t.  Buck  (MoJ  tt 
I  L.  B.  A  17a. 
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the  common  law,  and  her  contracts  of  guar- 
anty were  void  at  law  and  con  Id  not  he  en- 
forced in  equity,  for  there  was  no  equity  spring- 
ing out  of  the  consideration. 

QoBwan  v.  Oniger,  69  N.  Y.  87, 25  Am.  Rep. 
141 :  Smith  v.  Wulianu,  48  Ck)nn.  409;  Piatt 
▼.  HawkiM,  48  Conn.  189;  National  Bank  v. 
Smith,  43  Conn.  827;  Way  v.  Peek,  47  Conb. 
28;  O&rev.  Carl,  47  Conn.  291;  KilbournY. 
Brown,  56  Conn.  149. 

The  guaranty  is  govemed^hy  the  laws  of 
this  state. 

The  guaranty,  in  pursuance  of  an  agreement 
between  creditor  and  debtors,  was  brought  to 
this  state  by  one  of  the  debtors.  His  mission 
was  to  obtain  the  execution  of  the  guaranty  by 
this  feme  covert.  He  represented  the  creditor 
and  debtors  Jointly,  one  as  fully  as  the 
other. 

At  her  domicil.  in  this  state,  he  solicited  and 
obtained  the  execution  of  the  guaranty  by  her. 
Her  acceptance  of  the  proposition  and  execu- 
tion of  the  guaranty  not  only  were  a  completion 
of  the  alleged  contract  and  left  nothing  fur- 
ther to  be  doue,  but  also  determined  the  place 
where  the  contract  was  made. 

WiUon  T.  J^isUm  MiU  Co.  150  N.  Y.  814; 
Coohev.  Ome,  ZtlW.  186. 

The  relation  of  \A\afeme  covert  to  the  guar- 
anty differs  from  that  of  the  other  signers. 

She  is  the  sole  guarantor,  and  her  contract  is 
independent  of  their  undertaking. 

Slaeum  v.  Pomery,  10  U.  S.  6  Cranch,  221,  8 
L.  ed.  205;  Aymarv.  Sfieldon,   12  Wend.  489, 

27  Am.  Dec.  187;  Powen  y.  ZyncA.  8  Ma88.81. 
Her  entire  connection  with  the  guaranty  be- 
gan and  ended  in  this  state.    AH  her  acts  were 
done  in  this  state  where  she  had  her  domicil. 

Greathead  y.  Walton,  40  Conn.  226;  Story, 
Confl.  L.  §  267. 

If,  upon  the  execution  of  the  guaranty,  the 
feme  covert  had  herself  sent  it  by  mail  to  the 
creditor  it  would  be  held  to  be  in  the  posses- 
sion of  the  creditor  from  the  moment  it  was 
deposited  in  the  postof&ce. 

Dunlop  y.  Biggins,  1  H.  L.  Cas.  881;  Trevor 
y.  Wood,  86  N.  Y.  807.  98  Am.  Dec.  511. 

The  guaranty  was  to  be  performed  in  this 
stste.  The  place  of  performance  of  an  origi- 
nal contract  does  not  determine  the  place  of 
performance  of  the  guaranty. 

Sehndder  y.  Union  Nat  Bank,  91  U.  8.  406, 

28  L.  ed.  245. 

A  married  woman  not  eui  jvris  may  make 
contrscts  within  prescribed  limits,  but  her  in- 
tent cannot  be  considered  in  determining  their 
locality,  yalidity,  extent,  or  force. 

Tale  y.  J}ederer,22  N.  Y.  460,  78  Am.  Dec. 
216. 

The  contract  of  guaranty,  if  yalid  by  the 
laws  of  Illinois,  cannot  be  enforced  in  this 
state. 

1.  The  alleged  contract  haying  been  signed 
In  Connecticut  is  yoifd. 

Story,  Confl.  L.  §  186;  Hyde  ▼.  Ooodnoto,  8 
N.  Y.  266;  Andrews  y.  Eerriot,  4  Cow.  510. 
note  a:  Miller  y.  Tiffany,  68  U.  8. 1  Wall.  298, 
810.  17  L.  ed.  540,  548;  Bank  of  Louisiana  y. 
WiUiams,  46  Miss.  618,  12  Am.  Rep.  819;  Dow 
y.  Gold  d  Silver  Kin,  Oo,  81  Cal.  629;  Cnion 
Nat,  Bank  ▼.  BartweU,  84  Ala.  879;  MaU  y. 
BoberU,  8  £sp.  168;  Thompson  ▼.  Ketehum,  8 
Johns.  189,  5  Am.  Dec.  882. 
b7  L.  R  A. 


2.  The  alleged  contract  Is  against  the  policy 
and  law  of  this  state. 

Beynolds  y.  Geary,  26  Conn.  179;  Bayden  y. 
Stone,  18  R.  I.  106;  Case  y.  Dodge,  18  R.  I. 
661;  Jf«7»Ac«;»y./Va^<,  125  Mass.  874,  28  Am. 
Rep.  241;  SavlY,  His  Creditors,  5  Mart  N.  8. 
569.  16  Am.  Dec.  212;  Bank  of  Louisiana  y. 
WiUiams,  46  Miss.  618. 12  Am.  Rep.  819;  Buhs 
Y,  Buck,  124  Mo.  178,  25  L.  R.  A.  178;  Armr 
strona  y.  Best,  112  N.  C.  59,  25  L.  R  A.  188; 
Bank  of  Auifusta  y.  Earle,  88  U.  8.  18  Pet. 
519,  10  L.  ed.  274. 

The  claimant  has  no  interest  in  the  estate  of 
the  fatherof  theguarantor,  under  an  assignment 
from  the  guarantor,  and  is  not  thereby  secured. 

The  legal  title  remained  in  the  guarantor, 
and  she  has  eyer  since  acted  as  owner  and  re- 
ceived the  income.  Her  title  was  unaffected 
by  the  notice  to  the  executor. 

Piatt  y.  Hawkins,  43  Conn.  189. 

The  interest  of  Mrs.  Mitchell  in  her  father's 
estate  not  being  sole  and  separate,  because  not 
settled  upon  her  for  her  sole  and  separate  use, 
could  not  be  charged  eyen  by  an  instrument 
properly  framed  for  that  purpose. 

Riley  Y.  Riley,  25  Conn.  154;  Butler  y.  Buek^ 
ingham,  5  Day,  501.  5  Am.  Dec.  174;  Cooke 
y.  NeweU,  40  Conn.  598. 

Messrs,  William  C.  Case  and  Pearey  S« 
Brarantt  for  appellee: 

The  law  of  Illinois  at  the  time  this  promise 
was  made  was  as  follows:  Contracts  may  be 
made  and  liabilities  incurred  by  a  wife,  and 
the  same  enforced  against  her,  to  the  same  ex- 
tent and  in  the  same  manner  as  if  she  were  un- 
married: but,  except  with  the  consent  of  her 
husband,  she  may  not  enter  into  or  carry  on 
any  partnership  business,  unless  her  husband 
has  abandoned  or  deserted  her,  or  is  idiotic  or 
insane,  or  is  confined  in  the  penitentiary. 

HI.  Rey.  Stat.  ed.  1881,  chap.  6S,  §  6;  SneJX 
y.  Snell,  128  HI.  403;  Crum.  y.  Sawyer,  182 IIL 
448;  Milliken  y.  Pratt,  125  Mass.  874,  28  Am. 
Rep.  241;  HiUY,  Chase,  148  Mass.  129;  BellY, 
Packard,  69  Me.  105,  81  Am.  Rep.  251: 
Wright  y.  Remington,  41  N.  J.  L.  48,  82  Am. 
Rep.  180;  Baum  ▼.  BirchaU,  150  Pa.  164 
Phanix  Mut,  L,  Ins.  Co.  y.  Simons,  52  Mo. 
App.  857;  1  Dan.  Neg.  Inst.  §§  866,  868; 
Rorer,  Inter-State  Law,  49,  50. 

When  the  contract  is  to  be  performed  else- 
where, or  is  to  haye  its  entire  beneficial  opera- 
tion and  effect  elsewhere,  then  the  law  of  the 
latter  place  is  to  goyern,  because,  in  the  ab- 
sence of  anything  to  the  contrary,  it  is  pre- 
sumed that  the  parties  so  intended. 

ChUlingworth  v.  Rastern  Tinware  Co,  66 
Conn.  806;  Story,  Confl.  L.  1  280;  Blanehard 
y.  Russdl,  18  Mhss.  1, 7  Am.  Dec.  106;  Great- 
head  y.  fTaZfon,  40  Conn.  226. 

The  order  was  executed  by  Mrs.  Mitchell, 
not  only  with  the  assent  of  her  husband,  but 
at  his  request,  by  his  procurement,  and  for 
his  benefit,  and  this  creates  the  strongest  equi- 
table claim  against  her  estate. 

Mason  y.  If\iHer,  86  Conn.  160;  Buckingham 
y.  Moss,  40  Conn.  461. 

The  commissioners  were  an  equitable  tribu- 
nal as  well  as  a  legal  one.  Any  claim  sgainst 
her  estate  which  could  haye  been  supported  be- 
fore an  equitable  tribunal  It  was  their  duty  to 
allow. 

Shelton  y,  Hadloek,  62Conn.^<154.  ^^i 
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Baldwin,  J.,  delivered  the  opiaion  of  tb 
court: 

Mrs.'  Mitchell,  being  a  citizen  of  Connect! 
cut.  married  a  citizen  of  Connecticut  in  1857. 
and  they  continued  to  ruside  in  that  state  until 
his  death.  Her  marriage  gave  her,  under  the 
laws  of  the  state  then  in  force,  substantially 
the  status  which  beloni^  to  a  married  woman 
at  common  law.  Iler  persr)nal  identity,  from 
a  juridical  point  of  view,  was  merged  in  thai 
of  her  husband.  Tiiereafter,  during  cover- 
ture,  she  could  make  no  contract  that  would 
be  binding  upon  her,  even  by  his  express  au 
thority.  1  Swift's  Dig.  80.  If  she  assumed 
to  make  such  a  contract,  it  was  absolutely 
void.  These  personal  disabilities  the  common 
law  imposed  parti v  for  the  protection  of  the 
husband,  and  partly  for  that  of  the  wife.  Tb 
preserve  what  property  rights  remained  to 
her.  as  far  as  might  be.  against  his  creditors, 
various  statutes  were  from  time  to  time  enacted, 
until  this  long  ago  became  recognized  as  the 
established  policy  of  the  state.  Jackson  v. 
Hubbard,  86  Conn.  10,  15.  These  statut9< 
were  mainly  designed  to  protect  her  against 
others.  The  common  law  was  sufficient  to 
protect  her  against  herself,  and  prior  to  1877 
it  precluded  her  from  making  any  contract  as 
surety  for  her  husband.  Kitboum  v.  Brown, 
56  Conn.  149.  A  statute  of  that  year  estnb- 
lishes  a  different  rule  for  women  married  after 
its  enactment,  but  does  not  enlarge  the  rights 
of  those  previously  married.  Qen.  Stat. 
§2796. 

Whenever  a  peculiar  status  is  assigned  by 
law  to  the  members  of  any  particular  class  of 
persons,  affecting  their  general  position  in  or 
with  regard  to  the  rest  of  the  community,  no 
one  belonging  to  such  class  can  vary  by  any 
contract  the  rights  and  liabilities  incident  to 
this  status.  Anson,  Contr.  828.  If  he  could,  his 
private  agreements  would  outweigh  the  law 
of  the  land.  Jus  publicum  privaiorum  pac- 
iU  mutari  non  protest.  Coverture  constitutes 
such  a  status,  and  one  of  its  incidents  in  this 
atate,  at  the  time  of  Mrs.  MitchelFs  marriage, 
was  a  total  disability  to  contract.  So  far  as 
contracts  of  suretyship  for  their  husbands  are 
concerned,  the  disability  of  women  married 
before  1877  remains  absolute,  unless  both  hus- 
band and  wife  have  executed  for  public  rec- 
ord a  written  contract,  by  which  both  accede 
to  the  provisions  of  the  statute  of  that  year, 
and  accept  the  rights  which  it  offers  to  them. 
Gen.  Stat.  §  2798.  No  such  contract  was 
ever  executed  by  Mrs.  Mitchell. 

The  claim  in  favor  of  the  First  National 
Bank  of  Chicago,  which  has  been  allowed  by 
the  commissioners  on  her  estate,  was  founded 
on  a  debt  due  from  a  mercantile  firm  in  Illi- 
nois, of  which  her  husband  was  a  member, 
for  which  she  had  assumed  to  make  herself 
responsible,  as  guarantor,  by  a  writing  dated 
in  Illinois,  but  signed  in  this  state.  The  cred- 
itor had  agreed,  in  Illinois,  with  the  firm,  to 
forbear  suit  if  she  and  they  (as  a  firm  and 
individually)  would  become  parties  to  such  a 
paper,  and,  after  thev  had  signed  it  there, 
had  given  it  to  her  husband,  in  Illinois,  to 
take  to  her.  In  this  state,  for  execution.  He 
procured  her  signature,  and  then  mailed  the 
instrument  to  one  of  his  partners  at  Chicago, 
by  whom  it  waa  there  delivered  to  the  bank. 
87L.R.A4 


The  agreement  of  forbearance  had  been  con- 
ditioned on  the  execution  of  the  guaranty  by 
the  firm,  its  individual  members  and  Mrs. 
Mitchell.  It  was  her  credit  only  that  waa 
to  give  it  value  Its  execution  by  the  others 
gave  the  bank  nothing  Which  it  did  not' have 
as  fully  before.  It  did  not  become  complete 
until  it  received  her  signature.  It  did  not 
then  become  operative  as  a  security  until  it 
had  been  delivered  to  the  creditor.  Her  hus- 
band cannot  be  deemed  to  have  acted,  in  pro- 
curing Mrs.  Mitchell's  signature,  as  the  agent 
of  the  bank.  No  finding  to  that  effect  was 
made  by  the  trial  court,  and  no  such  agency 
is  Implied  from  the  circumstances  of  the  irans- 
action.  He  had  a  direct  interest  in  obtain- 
ing the  desired  extension  of  credit  He  was 
a  principal  in  the  obligation.  He  sent  the 
paper,  as  soon  as  It  was  completed,  not  to  the 
bank,  but  to  another  of  the  principals.  If 
he  represented  anyone  but  himself,  it  was  his 
copartners.  The  delivery  of  the  paper  by  his 
wife  to  him,  therefore,  after  her  signature 
had  been  attached,  was  not  a  delivery  to  the 
bank,  but  simply  purported  to  give  him  au- 
thority, as  her  agent,  to  make  or  procure  such 
a  delivery  at  some  subsequent  time.  If,  there- 
fore, the  guaranty,  so  far  as  concerns  her 
obligation  upon  it.  was  ever  delivered,  it  was 
delivered,  and  so  first  took  effect,  in  Chi- 
caeo.  But  its  deliveiY  there  could  not  affect 
ber,  unless  it  was  made  by  her  or  by  her  au- 
thorized agent.  Morse,  the  partner  who  actu- 
ally handed  it  to  the  bank,  stood  in  no  be^ 
ter  position  than  her  husband,  whether  re- 
garded as  the  servant  of  the  latter,  or  as  a 
partner  with  him.  In  either  case,  the  agency 
by  virtue  of  which  the  delivery  was  made 
was  created,  if  at  all»  in  Connecticut.  But  to 
create  an  agency  is  to  enter  into  a  contractual 
relation.  Mrs.  Mitchell  had  no  capacity  to 
make  any  contract  whereby  her  legal  position 
in  respect  to  all  or  any  of  the  other  members 
of  the  community  would  be  varied.  It  would 
have  varied  it  in  respect  to  her  husband  could 
she  have  constituted  him  her  agent  to  put  her, 
by  the  delivery  of  an  instrument  of  guaranty, 
in  the  situation  of  a  surety  for  his  debt  to  a 
third  party.  He  therefore  derived  no  author- 
ity from  her  to  make  the  delivery  to  the  bunk, 
and.  as  to  her,  the  instrument  never  was  de- 
livered. It  is  true  that  the  guaranty,  if  a  bind- 
ing contract,  waa  a  contract  made  in  Illinois. 
It  might  also  be  assumed,  so  far  as  concerns 
the  law  of  this  case  (although  this  is  a  point 
as  to  which  we  express  no  opinion),  that  it 
was  one  to  be  performed  in  Illinois,  and  that, 
as  to  the  principals  in  the  transaction,  it  was 
fully  an  Illinois  contract,  and  to  be  governed 
by  the  law  of  Illinois,  as  respects  any  question 
as  to  its  validity.  By  that  law,  a  married 
woman  was  free  to  enter  into  such  an  engage- 
ment, and  to  constitute  an  agent  for  that  pur- 
pose. But  the  lex  tod  contractus  is  a  rule  of 
decision  only  when  there  is  a  contract  so 
made  as  to  be  subject  to  that  law.  It  is  a  JM- 
titio  prineipii  to  say  that,  because  the  guaranty 
was  delivered  in  Chicago,  it  is  therefore  to  be 
held  effectual  or  ineffectual,  as  against  Mrs. 
Mitchell,  by  the  law  of  that  place.  The  un- 
derlyinff  question  is.  Was  it,  as  to  her,  ever 
delivered  at  all?  It  was  not  so  delivered  un- 
less delivered  by  her  authority;  and  by  tHe 
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4aw8  of  Connecticut,  where  she  assumed  to 
:|rive  such  authority,  she  could  not  give  it. 
CoovffT  ▼.  Oxyper,  L.  R.  18  App.  Cas.  88,  99, 
100;  Story,  Confl.  L.  §§  64,  66.  66a,  186;  Di 
^oey.  Conn.  L.  chap.  18,  rule  128. 

Had  Mrs.  Mitchell  been  within  the  state  of 
Illinois  when  she  siened  the  guaranty,  it  may 
1)e  that  her  personal  presence  would  have  so 
far  made  her  a  resident  of  that  state  as  to  sub- 
ject her  to  its  laws  in  respect  to  acts  done 
within  its  jurisdiction.  But,  as  whatever  was 
<lone  in  Illinois  to  bind  her  to  the  bank  was 
•done  under  an  agency  constituted  in  Connect- 
icut, it  is  the  law  of  Connecticut  which  must 
•determine  as  to  the  authority  of  the  agent, 
«nd  so  as  to  the  validity  of  the  obligation 
which  he,  as  such,  undertook  to  impose  u;^on 
her  by  the  delivery  in  Chicago  of  tbe  paper 
aigned  by  her  in  Bristol.  The  order  drawn  by 
Mrs.  Mitchell  on  tbe  executor  of  her  father's 
will,  directing  him  to  pay  over  to  the  bank 
whatever  might  otherwise  be  coming  to  her  as 
part  of  the  estate  in  his  hands,  though  dated  at 
Chicago,  was  brought  to  her  in  behalf  of  the 
bank  in  Connecticut,  signed  and  given  back 
to  the  agent  of  the  bank  in  Connecticut,  ac- 
cepted by  the  executor  in  Connecticut,  and 
then  mailed  in  Connecticut  by  its  agent  to  the 
•bank  at  Chicago.  The  whole  transaction, 
therefore,  was  completed  here.  The  order  be- 
came operative,  If  at  all,  to  transfer  her  inter- 
est in  her  father's  estate,  when  the  executor 
had  notice  of  it,  and  agreed  to  comply  with  it 
by  handing  his  written  acceptance  to  tbe  agent 
of  the  bank.  That  Mr.  Mitchell  was  acting 
in  that  capacity  seems  clear  from  the  finding 
that  the  bank,  after  the  firm  had  become  in- 
flolvent,  and  made  an  assignment  for  the  benefit 
of  its  creditors,  prepared  the  paper,  and  sent  it 
to  him,  to  procure  her  signature  to  it.  No  as- 
signment which  she  could  make  would  benefit 
the  firm.  If  its  result  was  to  satisfy  the  claim 
of  the  bank,  she  would  be  subrogated  to  its 
place,  and  their  creditors  would  receive  no 
greater  dividend.  The  order,  also,  was  for 
the  payment  of  a  share  in  the  estate  of  a  de- 
ceased citizen  of  Connecticut,  in  course  of 
settlement  in  its  courts.  Under  these  circum- 
stances, its  validity  must  be  determined  by  the 
laws  of  Connecticut,  and  being  dependent  on 
the  contractual  act  of  a  married  woman,  not 
tot  the  benefit  of  herself,  her  family,  or  her 


estate,  it  was  void.  There  have  been  cases 
not  differing  essentially  in  principle  from  that 
at  bar,  in  which  courts,  to  whose  opinions 
great  consideration  is  due,  have  come  to  con- 
clusions varying  from  those  which  we  have 
reached.  The  leading  one  is  MiUiken  v. 
PraU,  125  Mass.  874,  28  Am.  Rep.  241.  There 
a  guaranty  by  a  married  woman  of  such  debts 
as  her  husband  might  thereafter  contract  was 
signed  in  Massachusetts,  delivered  there  by 
her  to  him,  and  by  him  there  mailed  to  the 
otbp.r  party  in  Maine.  The  court  held  that 
the  contract  became  complete  when  the  guar- 
anty was  received  and  acted  upon  by  the  lat- 
ter, and  not  before,  and  enforced  it  as  one 
made  and  to  be  performed  in  Maine,  where 
married  women  then  had  pOwer  to  enter  into 
such  agreements.  No  reference  was  made  to 
the  fact  (which  may,  perhaps,  have  been  im- 
material under  the  laws  of  Massachusetts) 
that  the  delivery  was  made  by  the  husband, 
acting  as  agent  of  the  wife, — a  fact  which,  in 
our  view,  under  the  common  law  of  Connecti- 
cut, is  of  controlling  importance.  Engage- 
ments which  coverture  prevents  a  woman 
from  making  herself  she  cannot  make  through 
the  interposition  of  an  affent,  whom  she  as- 
sumes to  constitute  as  such  in  the  state  of  her 
domicil.  If  this  were  not  so  the  law  could 
always  be  evaded  by  her  appointment  of  an 
attorney  to  act  for  her  in  the  execution  of  con- 
tracts. No  principle  of  comity  can  require  a 
state  to  lend  the  aid  of  its  courts  to  enforce  a 
security  which  rests  on  a  transgression  of  its 
own  law  \)y  one  of  its  own  citizens,  commit- 
ted within  its  own  territory.  Such  was,  in  ef- 
fect, the  act  by  which  Mrs.  Mitchell  undertook 
to  do  what  she  had  no  legal  capacity  to  do, 
by  making  her  husband  her  agent  to  deliver 
the  guaranty  to  the  bsnk.  He  had  no  more 
power  to  make  it  operative  by  delivery  in  Chi- 
cago to  one  of  his  creditors  in  Illinois  than  he 
would  have  bad  to  make  it  operative  by  de- 
livery here,  had  it  been  drawn  in  favor  of  one 
of  his  creditors  in  Connecticut.  It  is  not  the 
place  of  delivery  that  controls,  but  the  power 
of  delivery. 

T/ie  Superior  Court  is  adviud  to  diwUoto  aU 
and  etery  part  of  the  claim  of  the  Firni  Na- 
tional Bank, 

The  other  Judges  concur. 


RHODE  ISLAND  SUPREME  COURT. 


MACAULEY  Brothers  et  al, 

V. 

Patrick  TIERNEYetdi. 

(19  R.  I.  — .) 

!•   Notice  by  m,  plambera*  awsoeiatloii 
that  it  vrlll  wltlidraw  Its  patronaflre 

from  wholesale  dealers  who  seU  to  any  who  are 
not  members  of  the  assoclatioa  is  not  uolawfut, 
altbousrh  the  cause  and  excuse  for  the  notice  are 
the  eelflsh  purpose  of  the  association  to  rid  its 


members  of  the  competition  of  those  who  are 
not  members. 
8.  An  a^rreement  amoB^  the  members 
of  an  aMOciatiOB  of  plumbers  not  to 
deal  with  wholesale  dealers  who  sell  to 
any  who  are  not  members  of  the  association,  and 
the  sendlDff  of  notices  to  that  end.  do  not  consti- 
tute an  unlawful  conspiracy,  since  the  object  of 
the  combloatioD'  and  the  means  adopted  for  its 
aocompUshment  are  lawful. 

(October  28,18950 


KoTE.— For  combinations  of  dealers  to  boycott  ■  Mfg.   Co.  ▼.  Northwestern  Lumbermen's  Aasow 
or  refuse  to  do  business  with  other  dealers,  see  also   (Minn.)  21 L.  B.  A.  837. 
JaoksoD  V.  Stau  field  (Ind.)  23  L.  B.  A.  588,  and  Bohn  | 
87  L.  R.  A. 
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BILL  to  compel  defendants  to  retract  a  notice 
which  they  bad  given  to  wholesale  mer- 
chants to  compel  them  to  cease  trading  with 
com^plainants  and  to  enjoin  defendants  from 
further  interference  with  complainant's  busi- 
ness.   Dismissed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Edward  B.  Tanner  and  Edward 
L.  Gannon*  for  complainant: 

In  Springhead  Spinning  Co.  t.  Bileff,  L.  R. 
6  Eq.  551,  tbe  following  notice,  posted  by  de 
fendants,  was  held  to  constitute  a  crime: 

*•  Wanted — All  well-wishers  to  tbe  Operative 
Cotton  Spinners,  etc..  Association  not  to 
trouble  or  cau^e  any  annoyance  to  the  Spring- 
head Spioninfl:  Company,  Lees,  by  knocking 
at  tbe  door  of  their  office,  until  the  dispute  be- 
tween them  and  the  self-acter  minders  is  finally 
terminated.  By  special  order." 

A  conspiracy  on  the  part  of  two  or  more 
persons  with  intent,  by  their  combined  power, 
to  wron^  others  or  to  prejudice  tbe  rights  of 
tbe  public,  is  in  itself  illegal,  although  nothing 
be  actually  done  in  execution  of  such  conspir- 
acy. 

Arthur  V.  Oakes,  24  U.  S.  App.  289,  6»Fed. 
Rep.  811,  26  L.  R.  A.  414,  4  Inters.  Com.  Rep. 
744;  United  States  y.  Debs,  63  Fed.  Rep.  486,4 
Inters.  Com.  Rep.  801:  Consolidated  Min,  Co, 
V.  Minert^  Union,  15  Fed.  Rep.  260. 

Associations  have  no  more  right  to  inflict 
injury  upon  others  than  individuals  bave. 

Old  Domimon  S.  3.  Co.  v.  McKenna,  80 
Fed.  Rep.  50;  Wbart.  Crim.  L.  g  1337. 

Tbe  actual  fact  of  conspiring  may  be  in- 
ferred from  circumstances,  and  the  concurring 
conduct  of  defendants  need  ,not  be  directly 
proved. 

Whart.  Crim.  L.  §  1898. 

A  conspiracy  to  obtain  from  a  master  me- 
chanic whose  business  requires  tbe  employ- 
ment of  workmen,  money  which  be  is  under 
no  legal  obligation  to  pay,  by  inducing  or 
threatening  to  induce  workmen  to  leave  his 
employment,  and  deterring  or  threatening  to 
deter  others  from  entering  it,  so  as  to  render 
him  reasonably  apprehensive  that  he  cannot 
carry  on  business  without  making  the  payment, 
is  illegal. 

Carew  v.  Rutherford,  106  Mass.  1;  State  v. 
Buruham,  15  N.  H.  896;  Com.  v.  Bunt,  4 
Met.  111.  88  Am.  Dec.  846;  State  v.  Buchanan, 
5  Harr.  &  J.  817,  9  Am.  Dec.  534. 

Every  man  has  n  right  to  employ  his  talents, 
industry,  and  capital  as  he  pleases,  free  from 
the  dictation  of  others,  and  if  two  or  more 
persons  combine  to  coerce  his  choice  in  this 
behHlf,  it  is  a  criminal  conspiracv. 

I<tate  V.  Steitart,  59  Vt.  278.  59  Am.  Rep. 
710:  Archbold,  Crim.  Pr.  &  PI.  1830. 

Equity  will  enjoin  tbe  publication  and  cir- 
culation of  posteis,  band  bills,  circulars,  etc., 
printed  and  circulated  in  pursuance  of  such 
combination  or  conspiracy  to  bovcott. 

Cfisey  V.  Cincinnati  Typogravhicnl  Union, 
No.  8.  45  Fed.  Rep.  135,  12  L.  R.  A.  193; 
State  V.  GUddeif,  55  Conn.  46;  2  Bishop,  Crim. 
L.  2-10;  Moran  v.  PhiUips{R.  I.)  (not  reported); 
Sherry  v.  I'erkins,  147  Mass.  213. 
On  petition  for  rehearing. 

The  complainants  were  not  members  of  the 
association,  and  the  wholesale  dealers  were 
87  L.  R.  A. 


compelled  to  refuse  to  sell  them  sapplies,  bj- 
reason  of  the  intimidation  and  threats  of  the 
association,  thus  being  injured  in  their  busi- 
ness. 

Tbe  business  or  trade  of  plumbing  is  made 
up  of  five  parts: 

1.  Of  the  public  who  constitute  the  oonsum- 
ers. 

2.  Manufacturers  of  supplies. 

8.  Wholesale  dealers  in  supplies  and  mate^ 
rials. 

4.  Licensed  plumbers  (contractors). 

5.  Journeymen  plumbers. 

Each  of  these  parts  is  independent,  separate^ 
and  dissimilar,  and  in  no  way  competitive; 
and  in  turn  constitutes  the  buyers  and  sellers  of 
the  market  of  plumbing. 

The  first  class,  tbe  ultimate  consumers^  caa- 
not  form  a  monopoly.  Each  of  the  others  can, 
— tbe  manufacturers,  against  tbe  other  four; 
the  wholesalers,  against  tbe  other  four;  the 
members  of  the  association,  against  tbe  whole- 
sale dealers,  master  plumbers  not  members^ 
journeymen,  and  consumers. 

Tbe  actual  efforts  of  the  Providence  Asso- 
ciation have  been  exerted  in:  (1)  Fijcing  prioea 
by  virtue  of  their  own  authority,  and  not  in  re- 
gard to 'free  competition,  thus  destroying  com- 
petition; (2)  in  using  threats  and  pressure  to 
compel  licensed  plumbers,  against  their  will, 
to  jom  the  association;  (8)  to  concuss  and  in- 
timidate non-members  to  join  by  intimidating 
and  threatening  wholesale  dealers  to  injure 
them  in  their  business  if  tbey  do  not  co-operate 
with  it  in  intimidating  such  non-members;  (4> 
by  maliciously  and  intentionally  co  operating 
to  injure  and  destroy  the  business  and  oppor- 
tunities of  all  non-members  if  they  refuse  to 
act  in  obedience  to  its  will  rather'  than  their 
own. 

Tbe  combination  therefore  seems  to  have 
three  purposes:  (1)  To  compel  all  licensed 
plumbers  to  join  tbe  local  associations,  and  iu 
this  way  control  all  increase  in  tbcir  numbers 
and  thus  possess  the  power  to  stifle  competi- 
tion; (2)  to  obtain  by  threats  the  co-operation 
of  the  wholesalers,  who  are  not  members  and 
cannot  be,  and  who  are  not'eogased  in  a  simi- 
lar business:  (8)  to  organize  a  combination  to 
fix  prices:  (a)  the  prices  tbey  will  pay  for 
supplies;  {h)  those  of  labor;  (c)  those  betweea 
them  and  the  consumer^. 

There  is  nothing  in  sucb  a  condition  which 
sutfgests  tbe  promotion  of  trade,  while,  on  the 
other  hand,  it  appears  to  bave  all  the  elementa- 
of  a  restraint  of  trade. 

Tbe  wholesaler  is  not  left  any  freedom  in 
the  matter,  be  has  to  submit  to  tbe  arbitrary 
will  of  a  part  of  the  purchasers,  as  to  whom  he 
shall  sell  and  for  what  price  he  shall  sell:  and 
this  not  because  he  deems  it  best  for  bis  in- 
terest but  because  be  is  confronted  with  a 
monopoly,  a  body  who  have  forestalled  by  ita 
organization  tbe  principal  purchasing  power 
of  the  market. 

Tbe  master  plumber  is  not  free  to  pursue  his 
calling,  for  be  is  confronted,  not  with  a  com- 
petitor, but  by  a  tyrant.  If  he  joins  the  asso- 
ciation, be  is  required  to  surrenner  his  will  and 
conduct  bis  business,  not  in  conformity  to  hia 
own  ideas  of  price  or  method,  but  he  must 
conform  to  tbe  will  of  others  who  claim  direo- 
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tioD  of  him.  He  has  bat  one  alternative,  Join 
the  association  against  his  will  and  conduct  his 
business  in  the  future  as  others  dictate,  or  quit 
the  business. 

Neither  is  the  public  served  by  the  combina- 
tion, for  there  is  no  aspect  of  it  which  suggt  sts 
an  improvement  of  public  trade,  of  lower 
prices,  or  better  work. 

The  debts  the  oomplainanta  anert  are  the 
right  to  live,  bv  a  right  to  pursue  their  call- 
ings without  obstruction;  the  right  of  liberty 
to  follow  their  callings  in  obedience  to  law  and 
their  own  wills;  and  the  rigbt  of  property,  and 
to  be  secured  in  their  business  and  business  op* 
portunities  against  any  act  directly  intended  to 
destroy  or  injure  either  their  existing  business 
and  property  or  opportunities  for  future  busi- 


2  Story,  Const  6th  ed.  g  1060. 

Depriving  an  owner  of  property  of  one  of 
its  essential  attributes,  or  depriving  one  of  one 
of  the  essfDtial  attributes  of  libcrtv,  is  de- 
priving him  of  his  property  or  his  liberty 
within  the  constitutional  jprovision. 

StaU  V.  QoodwiU,  88  W.  Ya.  170,  6  L.  R. 
A.  821. 

Combinations  and  contracts  have  been  de- 
cided to  be  a  violation  of  these  constitutional 
guaranties:  (1)  When  they  restrain  trade  gen- 
erally; (2)  when  formed  to  restrain  the  trade 
of  one  not  a  party  to  the  contract  or  combina- 
tion; (8)  when  they  are  formed  to  create  a 
monopoly;  (4)  when  formed  to  maliciously  ob- 
struct another  in  his  business. 

No  matter  what  means  are  used,  if  they  are 
directed  to  injure  the  public  or  an  individual, 
thev  are  equally  unlawful. 

tarUton  v.  irOatolep,  Peake,  N.  P.  270; 
Clifford  V.  Brandon,  2  Campb.  868;  Gregory  v. 
Brftnsmck,  0  Mann.  &  Q.  206;  Garrington  v. 
TayUyr,  11  East,  571;  Keeble  v.  HiekeHngUl  11 
East,  674;  Qarret  v.  Taylor,  Cro.  Jac.  567; 
Bowen  V.  Hall  L.  R.  6  Q.  B.  Div.  888;  Lum- 
Uy  V.  Gye,  2  El.  &  Bl.  216. 

The  combination  is  a  monopoly  or,  at  the 
least,  a  combination  to  create  a  monopoly. 

Cam  of  the  Monopolies,  11  Coke.  846. 

Monopolies  at  common  law  have  always 
been  unlawful. 

The  laws  of  competition  are  well  ascer- 
tained. 

1.  In  any  given  industry  or  trade  the  inten- 
sity of  competition  tends  to  vary  inversely  as 
the  number  of  competing  units. 

2.  in  any  given  industry  or  trade  the  waste 
due  to  competition  tends  to  vary  directly  as  the 
intensity. 

8.  In  any  given  industry  the  tendency  to- 
ward the  dearth  of  competition  (monopoly)  va- 
ries directly  with  the  waste  due  to  competition. 

4.  Therefore,  in  any  given  industry,  the 
tenden<^  toward  the  dearth  of  competition  (mo- 
nopoly) varies  inversely  with  the  number  of 
competing  units. 

5.  The  intensity  of  competition  tends  to 
vary  indirectly  in  proportion  to  the  amount  of 
capital  required  for  the  operation  of  each  com- 
peting unit,  especially  when  the  interest  on  the 
capital  invested  forms  a  large  proportion  of 
the  costs  of  production. 

6.  In  any  given  industry  the  tendency  to- 
ward the  dearth  of  competition  (monopoly) 
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varies  directly  with  the  amount  of  capital  re- 
quired for  each  competing  uoH. 

7.  In  any  given  industry,  in  which  natural 
agents  are  necessary,  the  tendency  toward  th*- 
inequality  of  competition  (monopolv)  tends  to- 
vary  directly  with  the  scarcity  of  available- 
like  natural  agents. 

The  following  have  been  declared  to  be  ille^^ 

An  association  of  wire-cloth  manufacturers'' 
formed  for  the  purpose  of  regulating  prices  of 
the  commodity. 

De  Witt  Wire- Cloth  Co.  t.  Nm  Joreey  Wire- 
Cloth  Co.  16  Daly,  529. 

A  contract  agreeing  to  buy  butter  of  only 
one  person,  as  '*it  plainly  .tends  to  monopo- 
lize the  butter  trade  at  Storm  Lake,  and  destroy 
competition  in  that  business." 

Chaplin  v.  Brown,  88  Iowa,  166, 12  L.  R  A. 
428. 

A  contract  to  destroy  competition  between, 
the  parties  thereto. 

Hooker  v.  Vandetoater,  4  Denio.  849,  47  Am^ 
Dec.  258:  People  v.  Iforih  Bicer  Sugar  Bef. 
Co.  64  Hun.  854,  6  L.  R  A.  886;  Riehardaon  v. 
Buhl,  77  Mich.  683,  6  L.  R  A.  467;  Bowen  v. 
Matheaon,  14  Allen,  499;  Mogue  S,  8.  Co.  v. 
McGregor,  L.  R  21  Q.  B.  Div.  644. 

To  combine  to  create  a  monopoly  and  to« 
ruin  all  who  will  not  unite  in  the  undertakini^ 
is  certainly  injurious  to  trade  and  commerce, 
and  in  the  case  at  bar  such,  according  to  the 
allegations  of  the  complaint  brought,  is  what  ia 
charged. 

Ihuiber  WaUh  Case  Mfg.  Co.  v.  E.  Botoant 
Watch  dt  C.  Co.  8  Misa  682;  Austin  v.  Bear- 
ing, 16  N.  T.  112,  69  Am  Dec  666;  Santa 
Clara  VaVey  MiU  d  L.  Co.  v.  Hayes,  76  Cal. 
887:  People  v.  Sheldon,  189  N.  Y.  26  1, 28  L.  R 
A.  221;  strait  v.  National  Hatrow  Co.  18  N. 
T.  Supp.  224;  United  States  y.  EUiott,  64  Fed. 
Rep.  27,6  Inters.  Com.  Rep.  148;  United  States^ 
V.  Jellico  Mountain  Coke  db  C.  Co.  46  Fed.  Rep. 
432. 12  L.  R  A.  768,  8  Inters.  Com.  Rep.  626. 

Just  so  long  as  anyone  is  permitted  to  use 
even  bis  legitimate  right  to  trade  or  not  trade 
with  another  as  a  club  to  influence  or  molest 
the  will  of  another  as  to  whom  be  will  trade- 
witb,  both  the  trade  and  the  freedom  of  the- 
sellers  and  purchasers  so  intimidated  will  re> 
main  cont^lled  by  »^lorce  which  is  not  one  of 
lawful  trade. 

Flood  V.  Jackson  [1896]  2  Q  B.  21;  Barr  v. 
Essex  Trades  Council,  58  N.  J.  Eq.  101;  Mors- 
V.  Bennett,  140111.  69. 15  L.  R.  A.  861;  State  v. 
Donaldson,  82  N.  J.  L.  161.  90  Am.  Dec.  649; 
Wright  v.  Hennessey  {Q.  B.)  52  Alb.  L.  J.  104; 
Temperton  v.  Russell [189*]  1  Q.  B.  715;  Lucks- 
▼.  Clothing  Cvtiers  db  T.  Assenthfy  No.  7507,  K. 
of  L.  77  Md.  896,  19  L.  R  A.  408:  Chipley  v. 
Atkinson,  28  Fla.  206;  StaU  v.  Glidden,  55- 
Conn.  46. 

The  act  here  was  both  wilful  and  malicious. 

By  malice  is  meant,  not  the  act,  but  the 
wrongful  motive  which  prompts  it. 

Garvey  v.  Wayson,  43  Md.  178;  Harpham  v. 
Whitney,  77  111.  32;  Forbes  v.  Bagman.  75  Va. 
168;  Com.,  Chew,  v.  Carlisle,  Brightly  (Pa.)  86; 
State  V.  BmoUy,  12  Conn.  112;  State  v.  Burn- 
ham,  15  N.  H.  896;  Dely  v.  Winfree,  80  Tex. 
400;  Arthur  v.  Cakes,  24  U.  S.  App.  239,  68 
Fed.  Rep.   811,  25  L.  R  A.  414,  4    Inters. 
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€om.  Rep.  744;  Slate  v.  Qlidden,  56  Codd.  46: 
United  States  v.  Elliott,  64  Fed.  Rep.  27,  0 
Inters.  Com.  Rep.  148:  State  v.  Buchanan,  6 
Harr.  &  J.  317,  9  Am.  Dec  534. 

All  intimidattoD,  molestatioo,  and  (obstruc- 
tion are  unlawful  means. 

n^g.  V.  liotolande,  5  Oox,  C.  C.  490. 

The  combination,  however,  does  not  only 
include  the  purpose  of  restraining  trade  within 
'the  state  between  citizens,  but  it  extends  to  re- 
strain and  monopolize  the  trade  of  citizens  of 
Rhode  Island,  among  and  with  the  other  states. 

Interstate  commerce  consists  of  somethinir 
more  than  the  mere  physical  transportation 
and  transmission  of  personal  property;  it 
means  as  well  the.  right  to  the  purchase,  sale, 
«nd  exchange  of  cotnmodities. 

Gloucester  Ferry  Co,  v.  Penntiflvania,  114  XJ. 
8.  196.  29  L.  ed.  158;  Kidd  ▼.  Pearson,  128  U. 
8.  1.  82  L.  ed.  846.  2  Inters.  Com.  Rep.  282. 

The  right  which  these  complainants  seek  to 
have  protected  is  one  principally  of  liberty, 
and  this  secured  their  property  rights  can  be 
protected. 

Live  Stock  Dealers  ^  B.  As»o.  r.  Orescent 
<Hty  L,  8.  L.AS.EGo,  1  Abb.  (U.  8.)  398; 
€?ncaffo  v.  Rumpf,  45  111.  90,  92  Am.  Dec.  196; 
Norwich  Gaslight  Co.  v.  Norwich  City  Gas  Co. 
25  Conn.  19;  Hudson  v.  Thome,  7  Paige,  261 ; 
Joy  V.  St.  Louis,  188  XJ.  8.  1,  84  L.  ed.  843; 
Ex  parte  Noythe,  2  Glyn  &  J.  807. 

Mem-s.  James  TilUnglutst*  WUlUm  R. 
TiUinffhMt,  and  Theodore  F.  TiUiii«r- 
.hikst,  for  defendants: 

This  is  not  an  action  where  one  party  is 
endeavoring  to  enforce  a  contract,  a  suit  based 
on  contract,  but  is  based  on  tort;  and  a  con- 
tract in  restraint  of  trade  does  not  give  an 
action  of  tort  to  one  not  a  party  to  it. 

Mogul  S.  S.  Co.  V.  McGregor,  L.  R.  28  Q.  B. 
Div.  598.  S.  a  on  Appeal  [1892]  A.  C.  52; 
Bohn  Mfg.  Co.  v.  Hollis,  64  Minn.  228,  21 
L.  R.  A.  837. 

No  act  of  the  defendants  shown  by  the  proof 
was  legally  wrongful,  but  the  defendants  were 
and  are  fully  justified  and  privileged  in  doing 
what  they  have  done. 

The  plaintiffs  must  maintain  their  case  upon 
their  own  rights,  but  they  have  no  such  rights 
that  they  can  prevent  the  exercise  of  the  de- 
fendants' rights  and  privileges  to  contract  with 
others  as  they  please. 

Mogul  S.  a.  Co,  T.  McGregor,  L.  R.  28  Q.  B. 
Div.  598,  S.  a  on  Appeal  [1892]  A.  C.  25; 
Bohn  Mfg.  Co.  w.  Bbllis.  54  Minn.  228,  21 
L.  R.  A.  837:  Payne  v.  Western  &  A,  B.  Co.  18 
Lea.  507,  49  Am.  Rep.  666;  Longshore  Printing 
Co.  V.  Bowell,  26  Or.  527.  28  L.  R.  A.  464; 
Bowen  v.  Matheson,  14  Allen,  499;  Heywood  v. 
Tillson,  75  Me.  225,  46  Am.  Rep.  878;  Bradley 
▼.  Pierson.  148  Pa.  502;  Cote  v.  Murphy,  159 
Pa.  420,  28  L.  R.  A.  185;  Judge  Holmes  In  8 
Harvard  L.  Rev.  1. 

In  civil  actions  for  damages  the  action  rests 
on  the  wrongful  act  alone,  and  the  conspiracy 
though  charged  is  a  wholly  immaterial  alle- 
gation. 

Uutchins  Y.  Hutchins,  7  Hill,  104;  Com.  ▼. 
Hunt,  4  Met  111,  88  Am.  Dec  846;  Hunt  y. 
Simonds,  19  Mo.  588;  Kimball  v.  Herman,  84 
Md.  407,  6  Am.  Rep.  840;  Robertson  v.  Parks, 
76  Md.  118;  Parker  v.  Huntington,  2  Gray, 
124;  Adler  v.  Fenton,  65  U.  8.  24  How.  407, 
87  L.  R  A. 


410,  16  L.  ed.  696.  697;  Savile  r,  Roberts,  1  Ld. 
Raym.  874;  Salaman  v.  Warner,  65  L.  T.  N.  8, 
1S2. 

The  motive  or  purpose  with  which  the  acta 
are  done  la  immaterial  in  determining  their 
character. 

Heywood  ▼.  Tilltion,  75  Me.  225,  46  Am.  Rep. 
878:  South  Royalton  Bank  v.  Suffolk  Bank,  27 
Vt.  505;  KeUy  v.  Chicago,  M.  d:  St.  P  R.  Co. 
98  Iowa.  436;  Mohan  v.  Brown,  18  Wend.  261, 
28  Am.  Dec.  461;  Phelps  v.  Nowlen,  72  N.  Y. 
89,  28  Am.  Rep.  98. 

A  court  of  equity  cannot  enjoin  even  slander 
or  libel,  much  less  loose  talk. 

1  Spelling,  Extraordinary  Relief,  g  886. 

And  even  a  threat  to  commit  an  injury  1i 
not  actionable  even  at  law. 

Cooley,  Torts,  ed.  1888,  §  29.  See  Cote  v. 
Murphy,  159  Pa.  420,  28  L.  R.  A.  185:  Eefly 
V.  Chicago,  M.  d  St.  P.  R.  Co.  93  Iowa,  436; 
Heywood  v.  Tillson,  76  Me.  225,  46  Am.  Rep. 
378. 

The  Jurisdiction  in  equity  over  cases  of  this 
nature  is  limited  to  future  acts. 

Worthington  v.  Wanng,  157  Mass.  421,  20 
L.  R  A.  842;  Stoeeny  v.  Torrence,  1  Pa.  Dist. 
R.  622. 

Katteson*  Cb.  J.,  delivered  the  opinion 
of  the  court: 

The  complainants  are  master  plumbers, 
engaged  in  the  business  of  plumbing.  In  the 
transaction  of  their  business,  they  have  been 
accustomed,  and  are  obliged,  to  purchase  from 
time  to  time  materials  from  wholesale  dealers 
in  Rhode  Island  and  other  parts  of  the  United 
States,  and,  among  others,  from  L.  H.  Tilling- 
hast  &  Co..  of  Providence,  who,  with  the  New 
England  Supply  Company,  are  the  onlv  whole- 
sale dealers  in  plumbing  materials  in  this  state. 
The  respondents  are  al£  master  plumbers,  and 
officers  and  members  of  the  Providence  Master 
Plumbers' Association,  a  voluntary  association, 
affiliated  with  the  National  Association  of 
Master  Plumbers  of  the  United  States  of 
America.  The  latter  association,  on  June  26, 
1894,  at  Baltimore,  in  convention  assembled, 
adopted  resolutions  that  they  would  withdraw 
their  patronage  from  any  firm  manufacturing 
or  dealing  in  plumbing  material  selling  to 
others  than  master  plunibers:  that  the  masters 
should  demand  of  manufacturers  and  whole- 
sale dealers  in  plumbing  material  to  sell  goods 
to  none  but  master  plumbers;  that  the  associa- 
tion should  keep  a  record  of  all  lourneymen 
and  plumbers  who  place  in  buildings  plumb- 
ing material  bought  by  consumers  of  manu- 
facturers or  dealers;  that  a  committee  be 
appointed  bv  the  association  in  every  state 
and  county  for  the  purpose  of  reporting  to  the 
proper  officers,  at  its  head  office  in  the  state, 
any  violations  of  these  resolutions;  that  the 
convention  urge  upon  the  association  to  per- 
fect and  adopt  a  uniform  system  of  protection 
for  the  trade  over  their  entire  Jurisdiction. 
Subsequently,  a  resolution  of  amendment  was 
adopted,  at  St.  Louis,  that  the  interpretation 
of  the  resolutions  be  left  in  the  hands  of  the 
executive  committee  with  power.  Still  later 
a  resolution  was  adopted,  at  Washington, 
*'that  it  is  the  sense  of  this  convention  that  in 
the  future  the  interpretotion  of  the  term  of 
'master  plumber,'  as  set  forth  in  the  above 
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cesolutioDS,  to  entitle  him  to  purchase  plumb- 
ing material,  be  construed  to  mean  master 
{>lumbers  that  have  qualified  under  state  or 
ocal  enactments  where  such  exist." 

It  is  alleged  by  the  complainants  that  the 
interpretation  put  by  the  executive  committee 
of  Uie  National  Association  on  these  resolu- 
tions is  that  those  only  are  to  be  regarded  as 
master  plumbers  who  are  membeis  of  the 
National  Association,  or  members  of  the  sev- 
«ral  local  associations  affiliated  with  the 
National  Association;  that  the  complainants 
have  been  informed  by  various  wholesale 
•dealers  in  plumbing  materials  in  the  United 
States  outside  of  this  state  that  they  will  not 
«ell  them  supplies  unless  they  shall  Join  the 
Providence  Master  Plumbers'  Association, 
and  that  these  dealers  are  forced  to  refuse  to 
aell  them  supplies  because  of  the  resolutions 
referred  to  and  the  interpretation  put  upon 
them  by  the  executive  committee  of  the  Na- 
tional Association,  and  because  of  the  action 
•of  the  Providence  Master  Plumbers'  Associa- 
tion in  causing  such  dealers  to  be  notified  not 
to  sell  to  the  complainants,  under  the  penalty, 
In  case  of  their  continuing  to  do  so,  of  not 
aelling  to  any  member  of  the  association;  that 
the  Providence  Master  Plumbers'  Association, 
acting  through  the  respondents,  has  issued 
notice  to  L.  H.  Tillinghast  &  Co.  and  the  New 
England  Supply  Company  to  sell  supplies  to 
none  but  members  of  the  association;  and  that, 
In  coDsequeoce  of  these  notices,  these  whole- 
sale dealers  have  notified  the  complainants  and 
other  master  plumbers  that  they  will  not  sell 
plumbing  materials  to  plumbers  not  members 
of  the  Master  Plumbers'  Ajssociations  in  the 
places  in  which  thev  do  a  plumbing  business, 
or  members  of  the  National  Association;  and 
that,  since  the  date  limited  in  the  notices,  these 
•dealers  have  refused  to  sell  to  the  complainants; 
and  that  they  have  been  unable  to  purchase 
supplies  from  them  and  from  other  wholesale 
dealers  in  the  United  States,  because  they  are 
not  members  of  the  Providence  Master  Pluml)- 
€rs'  Association.  The  bill  charges  that  the 
Providence  Master  Plumbers'  Association  and 
the  National  Association  have  conspired  to- 
gether to  prevent  the  complainants  from  buy- 
ing supplies  anywhere  in  the  United  States, 
and  utterly  to  ruin  their  business,  unless  they 
will  submit  to  the  conditions  of  membership 
In  and  become  members  of  the  Providence 
Master  Plumbers'  Association;  avers  that  the 
business  of  the  copiplainants  will  be  irremedia- 
bly ruined  unless  the  respondents  are  enjoined 
from  further  action,  and  are  compelled  to 
rescind  the  action  which  they  have  already 
taken;  andfprays  that  the  respondents  mav  be 
directed  to  rescind  the  notices  given,  and  all 
orders  and  requests,  both  oral  and  written,  to 
any  and  all  dealers  in  plumbers'  supplies,  not 
to  trade  with  such  dealers,  unless  they  shall 
refuse  to  sell  supplies  to  any  but  members  of 
such  associations,  and  to  rescind  and  withdraw 
any  and  all  orders  and  requests  to  the  National 
Association  to  prevent  wholesale  dealers  out- 
side of  the  state  of  Rhode  Island  from  selling 
supplies  to  the  complainants;  and  that  the  re- 
spondents ma^  be  enjoined  from  all  further 
Interference  with  the  complainants  by  notifying 
such  dealers  not  to  sell  to  them,  or  by  further 
requests  to  said  National  Association  to  pre- 
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vent  them  from  buying  supplies  anywhere  in 
the  United  States.  Testimony  has  been  sub- 
mitted by  the  complainants  tending  to  prove 
the  allegations  of  the  bill. 

Assuming  that  the  allegations  are  fully  sus- 
tained by  the  proof,  have  the  complainants 
made  a  case  entitiint;  tbcm  to  relief?  We 
think  not  The  complainants  proceed  on  the 
theory  that  they  are  entitled  to  protection  in 
the  legitimate  exercise  of  their  business;  that 
the  sending  of  the  notices  to  wholesale  dealers 
not  to  sell  supplies  to  plumbers  not  members 
of  the  association,  under  the  penalty,  ex- 
pressed in  some  instances  and  implied  in 
others,  of  the  withdrawal  of  the  patronage  of 
the  members  of  the  associations  in  case  of  a 
failure  to  comply,  was  unlawful,  because  it 
was  intended  to  inluriously  affect  the  plumb- 
ers not  members  of  the  association  in  the  con- 
duct of  their  business,  and  must  necessarily 
have  that  effect.  It  is  doubtless  true,  speak- 
ing generally,  that  no  one  has  a  right  inten- 
tionally to  do  an  act  with  the  intent  to  injure 
another  in  his  business.  Injury,  however,  in 
its  legal  sense,  means  damage  resulting  from 
a  violation  of  a  legal  right.  It  is  this  violation 
of  a  legal  right  which  fenders  the  act  wrong- 
ful in  the  eye  of  the  law,  and  makes  it  action- 
able. If,  therefore,  there  is  a  legal  excuse  for 
the  act,  it  is  not  wrongful,  even  though  dam- 
age may  result  from  its  performance.  The 
cause  and  excuse  for  the  sending  of  the  notices, 
it  is  evident,  was  a  sel6sh  desire  on  the  part  of 
the  memlsers  of  the  association  to  rid  them- 
selves of  the  competition  of  those  not  members 
with  a  view  to  increasing  the  profits  of  their 
own  business.  The  question,  then,  resolves 
itself  into  this:  Was  the  desire  to  free  them- 
selves from  competition  a  sufficient  excuse,  in 
legal  contemplation,  for  the  sending  of  the 
notices?  We  think  the  question  must  receive 
an  affirmative  answer.  Competition,  it  has 
been  said,  is  the  life  of  trade.  Every  act  done 
by  a  trader  for  the  purpose  of  divertinff  trade 
from  a  rival,  and  attracting  it  to  himsel?,  is  an 
act  intentionally  done,  and.  In  so  far  as  it  is 
successful,  to  the  injury  of  the  rival  in  his 
business,  since  to  that  extent  it  lessens  his  gains 
and  profits.  To  hold  such  an  act  wrongful 
and  illegal  would  be  to  stifle  competition. 
Trade  should  be  free  and  unrestricted;  and 
hence  every  trader  is  left  to  conduct  his  busi- 
ness in  his  own  way,  and  cannot  be  held  ac- 
countable to  a  rival  who  suffers  a  loss  of  profits 
by  anything  he  may  do,  so  long  as  the  methods 
he  employs  are  not  of  the  class  of  which  fraud, 
misrepresentation,  intimidation,  coercion,  ob- 
struction, or  molestation  of  the  rival  or  his 
servants  or  workmen,  and  the  procurement  of 
violation  of  contractual  relations,  are  instances. 

A  leading  and  well-considered  case  on  this 
subject  was  Mogul  8,  8.  Co.  v.  McGregor,  L.  R. 
38  Q.  B.  Div.  598,  [1892]  A.  C.  25.  In  this 
case  the  defendants,  who  were  shipowners, 
had  formed  a  league  for  the  purpose  of  keep- 
ing in  their  own  hands  the  control  of  the  tea- 
carrying  trade  between  London  and  China, 
and  for  the  purpose  of  driving  the  plaintiff 
and  other  competing  shipowners  from  the 
field.  The  acts  complained  of  as  unlawful  bv 
which  the  defendants  sought  to  accomplish 
their  purpose  were:  (1)  The  offer  to  local 
shippers  and  other  agents  of  a  benefit  by  way 
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of  rebate  if  tbey  would  not  deal  with  tbe  plain- 
tiff, wbicb  was  to  be  lost  if  tbis  coadition  was 
not  fulfilled;  (2)  tbe  sending  of  special  sbips  to 
Hankow,  in  tbe  bope  by  competition  to  deprive 
tbe  plaintiff's  vessels  of  proQtable  freigbt;  (8) 
tbe  offer  at  Hankow  of  freights  at  so  low  a  rate 
as  not  to  repay  tbe  shipowner  for  bis  adven- 
ture, in  order  to  smash  freights  and  frighten 
the  plaintiff  from  tbe  f  eld;  (4)  pressure  put  on 
their  own  agents  to  induce  them  to  ship  only 
by  the  defendants'  vessels,  and  not  by  the  plain- 
tiff's. The  plaintiff  alleged  that  the  league 
was  a  conspiracy,  and  claimed  damages  and  an 
injunction  against  tbe  continuance  of  tbe 
alleged  unlawful  acts.  It  was  held  that  since 
tbe  acts  of  tbe  defendants  were  not  in  them- 
selves unlawful,  and  were  done  by  them  with 
tbe  lawful  object  of  protecting  and  extending 
their  own  trade  and  increasing  their  profits, 
and  as  tbey  had  employed  no  unlawful  means, 
the  plaintiff  bad  no  cause  of  action.  Bowen, 
L.  J.,  remarks  (p.  614):  **His  fthe  trader's] 
right  to  trade  freely  is  a  right  which  the  law 
recognizes  and  encourages,  but  it  is  one  which 
places  him  at  no  special  disadvantage  as  com- 
pared with  others.  No  man.  whether  trader 
or  not,  can,  however,  justify  damRging 
another  in  his  commercial  business  by  fraud 
or  misrepresentation.  Intimidation,  obstruc- 
tion, and  molestation  are  forbidden;  so  is  the 
intentional  procurement  of  the  violation  of 
individual  rights,  contractual  or  other,  assum- 
ing always  that  there  is  no  just  cause  for  it. 
The  intentional  driving  away  of  customers  by 
show  of  violence  ( TarUton  v.  M'Oaufley,  Peake, 
N.  P.  270);  tbe  obstruction  of  actors  on  tbe 
stage  by  preconcerted  hissing  (Clifford  v. 
Brandon,  2  Caropb.  858:  Gregory  v.  Duke 
Brunswick,  6  Mann.  &  G.  205):  the  disturb- 
ance of  wild  fowl  in  decoys  by  tbe  firing  of 
guns  {Carrington  v.  Taylor,  11  East,  571; 
Keehle  v.  HickeringiU^  11  East,  574,  note); 
tbe  impeding  or  threatening  servants  or 
workmen  {Garret  v,  Taylor,  2  Cro.  Jac.  567); 
tbe  inducing  of  persons  under  personal  con- 
tracts to  break  their  contracts  Botoen  v.  Hall, 
L.  R.  6  Q.  B.  Div.  838:  Lumley  v.  Gye,  2  El. 
&  Bl.  216),— all  nre  instances  of  such  forbidden 
acts.  But  tbe  defendants  have  been  guilty  of 
none  of  these  acts.  Tbey  have  done  nothing 
more  against  the  plaintiffs  that  to  pursue  to 
the  bitter  end  a  war  of  competition  waged  in 
tbe  interest  of  their  own  trade.  To  the 
argument  that  competition  so  pursued  ceases 
to  have  a  just  cause  or  excuse  when  there  is 
ill  will  or  personal  intention  to  harm,  it  is  suffi- 
cient to  reply  .  .  .  that  there  was  here  no  per-' 
sonal  intention  to  do  any  other  or  greater 
harm  to  the  plaintiffs  than  such  as  was  neces- 
sarily involved  in  tbe  desire  to  attract  to  tbe 
defendants'  sbips  tbe  entire  tea  freights  of  tbe 
ports,  a  portion  of  which  would  otherwise 
have  fallen  to  tbe  plaintiffs'  share.  I  can  find 
no  authority  for  the  doctrine  that  such  a  com- 
mercial motive  deprives  of  *just  cause  or  ex- 
cuse' acts  done  in  the  course  of  trade  wbicb 
would  but  for  such  a  motive  be  justifiable.  So 
to  hold  would  be  to  convert  into  an  illegal 
motive  tbe  instinct  of  self-advancement  and 
self- protection,  wbicb  is  the  very  incentive  to 
all  trade.  To  say  that  a  man  is  to  trade 
freely,  but  that  be  is  to  stop  short  at  any  act 
which  is  calculated  to  harm  other  tradesmen, 
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and  wbicb  is  designed  to  attract  business  to 
bis  own  shop,  would  be  a  strange  and  impos- 
sible counsel  of  perfection."  Tbe  case  at  bar 
contains  no  element  of  tbe  character  of  those 
enumerated  by  tbe  lord  justice  which  are  for- 
bidden by  law,  unless  tbe  threat  of  tbe  with- 
drawal of  patronage  may  be  considered  at 
amounting  to  coercion.  'We  do  not  think, 
however,  that  such  a  threat  can  be  regarded 
as  coercive  within  a  legal  sense;  for,  though 
coercion  may  be  exerted  by  tbe  application  of 
moral  as  well  as  physical  force,  the  mora) 
force  exerted  by  tbe  threat  was  a  lawful  exer- 
cise by  tbe  members  of  the  associatiods  of 
their  own  rights,  and  not  the  exercise  of  a  force 
violative  of  the  rights  of  others,  as  in  tbe 
cases  cited  by  the  lord  justice.  It  was  perfectly 
competent  for  tbe  members  of  the  association, 
in  the  legitimate  exercise  of  their  own  busi- 
ness, to  bestow  their  patronage  on  whomso- 
ever they  chose,  and  to  annex  any  condition 
to  the  bestowal  which  they  saw  fit.  Tbe 
wholesale  dealers  were  free  to  comply  with 
the  condition  or  not,  as  they  saw  fit.  If  they 
valued  tbe  patronage  of  the  members  of  tbe 
associations  more  than  that  of  the  nonmem- 
bers,  tbey  would  doubtless  comply;  otherwise 
tbey  would  not. 

Closely  analogous  to  tbe  case  at  bar  was  tbe 
recent  case  of  Bohn  Mfg.  Co.  v.  Hollis,  54 
Minn.  228,  21  L.  R.  A.  337.  Tbe  plaintiff 
was  a  manufacturer  and  seller  of  lumber,  hav- 
ing a  large  and  profitable  trade,  both  whole- 
sale and  retail,  in  Minnesota  and  the  adjoining 
states.  The  defendants,  comprising  from  25  to 
50  per  cent  of  tbe  retail  lumber  dealers  in  tbe 
states  referred  to,  many  of  whom  were  or  had 
been  customers  of  the  plaintiff,  formed  an  as- 
sociation under  the  name  of  tbe  Northwestern 
Lumbermen's  Association,  for  tbe  protection 
of  its  members  against  sales  by  wholesale 
dealers  and  manufacturers  Xo  contractors  and 
consumers,  by  which  they  mutually  agreed 
that  they  would  not  deal  with  any  manufac- 
turer or  wholesale  dealer  who  should  sell 
lumber  directly  to  consumers  not  dealers  at 
any  point  where  a  member  of  the  association 
was  carrying  on  a  retail  yard.  Tbe  by-laws 
provided  that  any  member  of  tbe  association 
doing  business  in  the  town  to  which  lumber 
thus  sold  by  a  manufacturer  or  wholesale 
dealer  had  been  shipped  should  notify  tbe 
secretary  of  tbe  association,  within  thirty  days 
after  tbe  arrival  of  the  shipment  at  its  desti- 
nation, who  should  thei^pQpon  notify  tbe 
manufacturer  or  wholesale  dealer  by  whom 
the  shipment  had  been  made  that  be  bad  a 
claim  against  him  for  10  per  cent  of  the 
value  of  such  sale  at  the  point  of  shipment; 
that,  if  the  secretary  should  be  unable  to  ob- 
tain payment,  he  should  refer  tbe  matter  to 
the  directors,  who  should  hear  and  determine 
the  claim;  that  if  the  manufacturer  or  dealer 
refused  to  abide  by  the  decision  of  tbe  direct- 
ors, it  should  be  the  duty  of  tbe  secretary  to 
immediately  notify  the  members  of  the  associa- 
tion of  tbe  name  of  the  manufacturer  or  dealer, 
and  that  he  refused  to  comply  with  tbe 
rules  of  the  association;  that,  if  any  mem- 
ber continued  to  deal  with  such  manufac- 
turer or  wholesale  dealer,  he  should  be  ex- 
pelled from  tbe  association;  that,  whenever 
tbe  secretary  of  the  asa^ciiition  should  suo- 
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cced  Id  collecting  any  such  claim,  the  sum 
collected  should  be  paid  to  the  member  or 
members  in  equal  shares,  doiug  business  at  the 
place  of  the  sale.  The  plaiutiff  sold  two  bills  of 
lumber  directed  to  consumers  or  contractors 
at  points  where  members  of  the  association 
were  engaged  in  business.  The  secret anr  of 
the  association,  having  been  informed  of  the 
fact,  notified  the  plaintiff,  in  pursuance  of  the 
provision  of  the  by-laws,  that  he  had  a  claim 
against  him  for  10  per  cent  of  the  amount  of 
the  sales.  Considerable  correspondence  with 
reference  to  the  matter  ensued,  in  which  the 
plaintiff  from  time  to  time  promised  to  adjust 
the  claim,  but  procrastinated  and  avoided 
do'ng  so  until  finally  the  secretarv  threatened, 
unless  the  claim  was  immediately  settled,  to 
send  the  notice  provided  hj  the  by-laws  to  all 
the  members  of  the  association.  Thereupon 
the  plaintiff  brought  its  suit  for  an  injunction. 
An  ex  parte  injunction  having  been  granted, 
the  defendants  obtained  an  order  for  the  com- 
plainants to  show  cause  why  it  should  not  be 
dissolved.  The  court  refused  to  dissolve 
tbe  injunction,  but  on  appeal  the  order  con- 
tinuing the  injunction  was  reversed.  The 
court  says:  "Now,  when  reduced  to  its  ulti- 
mate analysis,  all  that  the  retail  dealers  in  this 
case  have  done  is  to  form  an  association  to 
protect  themselves  from  sales  by  wholesale 
dealers  or  manufacturers,  directly  to  con- 
sumers or  other  nondealers,  at  points  where  a 
member  of  the  association  is  engaged  in  the 
retail  business.  The  means  adopted  to  effect  this 
object  are  simply  these:  They  agree  among 
iheniselves  that  they  will  not  deal  with  anjr 
wholesale  dealer  or  manufacturer  who  sells  di- 
rectly to  customers,  not  dealers,  at  a  point 
where  a  member  of  the  association  is  doing 
business,  and  provide  for  notice  being  given 
to  all  their  members  whenever  a  wholesale 
dealer  or  manufacturer  makes  any  such  sale. 
That  is  the  head  and  front  of  the  defendants' 
offense.  It  will  be  observed  that  defendants 
are  not  proposing  to  send  notices  to  anyone 
hut  members  of  the  association.  There  was 
no  element  of  fraud,  coercion,  or  intimidation 
•either  towards  plaintiff  or  the  members  of  the 
association.  True,  the  secretary,  in  acoord- 
HDce  with  section  8  of  the  by-laws,  made  a  de- 
mand on  plaintiff  for  10  per  cent  on  the  amount 
of  the  two  sales.  But  this  involved  no  element 
of  coercion  or  intimidation,  in  the  legal  sense 
of  those  terms.  It  was  entirely  optional  with 
plaintiff  whether  it  would  pay  or  not.  If  it 
valued  the  trade  of  the  members  of  the  associa- 
tion higher  than  that  of  the  nondealers  at  the 
same  points,  it  would  probably  conclude  to 
pay;  otherwise,  not.  It  cannot  be  claimed 
that  the  act  of  making  this  demand  was  action- 
able; much  less,  that  i(  constituted  any  ground 
€or  an  injunction;  and  hence  this  matter  may 
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be  laid  entirely  out  of  view.  Nor  was  any 
coercion  proposed  to  be  brought  to  bear  on  the 
members  of  the  association  to  prevent  them 
from  trading  with  the  plaintiff.  After  they  re- 
ceived the  notices,  they  would  be  at  entire 
liber^  to  trade  with  plaintiff,  or  not,  as  thev 
saw  fit.  By  the  provisions  of  the  by-laws,  if 
they  traded  with  the  plaintiff,  they  were  liable 
to  be  'expelled:'  but  this  simply  meant  to  cease 
to  be  members.  It  was  wholly  a  matter  of 
their  own  free  choice  which  they  preferred, — 
to'trade  with  the  plaintiff,  or  to  continue  mem- 
bers of  the  association."  See  also  Payne  v.  Wee^ 
ern  dA.  /?.  Co,  18  Lea.  607, 514-51 9, 4»  Am.  Rep. 
666;  Cote  v.  Murphy,  159  Pa.  420.  421,  28  L 
R.  A.  185;  BeytDood  v.  niU<m,  75  Me.  225, 
288,  46  Am.  Rep.  878. 

It  only  remains  to  notice  the  charge  of  con- 
spiracy contained  in  the  bill,  upon  which  con- ' 
siderable  stress  has  been  laid,  as  though  the 
fact  that  the  action  of  the  members  of  the  as- 
sociations was  in  pursuance  of  a  combination 
entitled  the  complainants  to  relief.  To  main- 
tain a  bill  on  the  ground  of  conspiracy,  it  is 
necessary  that  it  should  appear  that  the  object 
relied  on  as  to  the  basis  of  the  conspiracy,  or 
the  means  used  in  accomplishing  it,  were  un- 
lawful. What  a  person  may  lawfully  do,  a 
number  of  persons  may  unite  with  him  in  do- 
ing, without  rendering  themselves  liable  to  the 
charge  of  conspiracy,  provided  the  means  eni* 
ployed  he  not  unlawful.  The  object  of  the 
members  of  the  association  was  to  free  them- 
selves from  the  competition  of  those  not  mem- 
bers, which,  as  we  have  seen,  is  not  unlawful. 
The  means  taken  to  accomplish  that  object 
were  the  agreement  among  themselves  not  to 
deal  with  wholesale  dealers  who  sold  to  those 
not  members  of  the  associations,  and  the  send- 
ing of  notices  to  that  end  to  the  wholesalers. 
This,  as  we  have  also  seen,  was  not  unlaw- 
ful. Hence  it  follows  that,  as  the  object  of 
the  combination  between  the  members  of  the 
associations  was  not  unlawful,  nor  the  means 
adopted  for  its  accomplishment  unlawful, 
there  is  no  ground  for  the  charge  of  conspir- 
acy, and  the  fact  of  combination  is  wholly  im- 
material. Qm,  V.  Hunt,  4  Met.  Ill,  129; 
Botoen  v.  Matheeon,  14  Allen,  499;  WeUington 
V.  8maU,  8  Gush.  145,  150,  50  .Am.  Dec.  719; 
Carew  v.  RutTierford,  106  Mass.  1,  14,  8  Am. 
Rep.  287;  Payne  v.  Western  db  A.  R.  Co.  18 
Lea,  507, 531,  49  Am.  Rep.  666;  Hunt  v.  Bim- 
ends,  19  Mo.  588,  588;  Boberieon  v.  Parke,  76 
Md.  118, 184, 185;  Mogul  8.  8,  Co.^r.  McGregtrr, 
L.  R  28  Q.  B.  Div.  598,  [18921  A.  C.  25;  Bohn 
Mfg.  Co,  V.  HoUie,  54  Minn.  228,  284,  21  L.  R. 
A.  387;  Ddz  v.  Winfree,  80  Tex.  400,  404. 

We  are  of  the  opinion  that  the  HU  ekauld  b$ 
diemieeed. 

Rehearing  denied. 
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!•   The  provisions  as  to  party  walls  <n 

Code,  n  2019,  SOSO,  and  S(K7,  giving  tbe  lotowoer  tta^ 
rlffbt  10  build  a  wall  not  more  tban  18  Inches  wide, 
one  half  upon  tbe  land  of  btoneigbbor^and  to  re- 
cover from  the  neiKbtK>r  one  half  the  expepse 
thereof  when  the  latter  shall  use  the  wall,  cannot 
be  held  so  plainly  In  Tiolatlon  of  the  Oonstitution 
prohibiting  private  .property  to  be  taken  for  pri- 

•  vate  use  without  compeDsatlon  that  they  can  be 
held  invalid  after  more  than  forty  years*  recog- 
nil  Ion  and  enforcement,  although  their  validity 
is  not  free  from  doubt,  but  they  must  be  upheld 
as  an  exercise  of  the  police  power. 

8.  One  who  bnildsla  party  wall  partly  on 
the  land  of  a  neighbor  on  the  latter*s  express 
promise  to  pay  one  half  the  expense  thereof  when 
he  shall  use  it  may  recoTer  upon  the  promise  at 
common  law. 

8«  The  Ibet  that  an  aetion  at  law  is  the 
proper  remedy  is  not  ground  for  tbe  dismis- 
sal of  a  suit  In  equity  under  Code,  I S614,  which 
provides  in  efteot  that  an  error  as  to  tbe  kind  of 
proceedings  adopted  shall;  not  cause  the  abate- 
ment or  dismissal  of  tbe  action  but  merely  a 
change  into  tbe  proper  proceedings  and  a  trans- 
fer to  tbe  proper  docket. 

4.  A  parol  eontraot  as  to  a  party  wall 
which  is  not  different  from  that  which  the  law 
makes  is  not  void  under  Code,  S  S08Q,  which  pro- 
vides that  special  agreements  about  such  walls 
must  be  in  writing. 

6«  ▲  mechanic's  lien  cannot  be  had  for 
one  half  the  expense  of  a  party  wall  which  the 
person  who  built  it  is  entitled  to  recover  from  his 
neighbor  under  Code,  M  2080.  2007,  or  under  the 
contract  of  tbe  parties,  when  the.  latter  uses  and 
appropriates  the  walL 

(May  16,1607 J 

APPEAL  by  plaintiffs  from  a  Judgment  of 
tbe  District  Court  for  Clinton  County  in 
favor  of  defendant  in  an  action  brought  to  en- 
force a  mechanic's  lien.    Eevened. 

Statement  by  Deemer*  J,: 

Suit  in  equity  to  establish  and  foreclose  a 
mechanic's  lien.  Plaintiffs  and  defendant  are 
the  owners  of  adjoining  and  contiguous  lots 
fronting  on  the  same  street.  In  November, 
1892,  plaintiffs,  with  tbe  knowledge  and  con- 
sent of  tbe  defendant,  built  a  stone  and  brick 
wall  18  inches  wide  upon  tbe  line  between  tbe 
two  lots,  so  that  tbe  same  could  and  would  be 
a  wall  in  common.  Before  the  buildingof  the 
wall,  defendant  agreed  that  it  should  be  a  wall 
in  common,  and  promised  and  agreed  to  pay 
one  half  the  value  thereof  upon  its  use  by  him. 
In  August,  1894,  defendant  erected  a  structure 
on  his  lots,  and  used  and  appropriated  tbe  wall 
built  by  the  plaintiffs.    The  party  wall  cost 


Note.— As  to  tbe  liability  for  a  share  of  the  ex- 
pense of  a  party  wall,  see  Matthews  v.  IMzey  (Mass.) 
6  L.  R.  A.  102.  and  Nalle  v.  Paggl  {Tex,)  18  L.  R.  A.  Nl 
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tbe  9um  of  $1,089,  and  this  suit  was  brought 
to  recover  one  half  thereof,  and  to  estabiisb 
and  foreclose  a  mechanic's  lien  for  that  amount 
upon  the  defendant's  lot  Defendant  demurred 
to  the  petition,  reciting  these  facts,  on  the 
ground  that  tbe  plaintiffs  were  not  entitled  to 
any  relief  whatever.  This  demurrer  was  sus- 
tained, and  plaintiffs  appeal. 

Mes8r$.  Hjkjree  4k  Sehnjler,  for  appel- 
lants: 

Statutes  for  walls  in  common,  like  our  own, 
have  existed  in  several  of  tbe  states  for  years. 
This  statute,  which  was  in  existence  when  our 
present  Constitution  was  adopted,  has  been  re- 
peatedly recognized  by  this  court,  and  otber 
courts  of  the  state,  and  it  has  become  a  part 
and  parcel  of  our  system. 

Zvgenlnihler  v.  OiUiam,  8  Iowa,  391;  Wiek- 
ersham  v.  Orr,  9  Iowa,  253,  74  Am.  Dec.  348; 
Thamion  v.  Ourtis,  28  Iowa,  229;  Bertram  v. 
Ourtii,  81  Iowa,  46;  SuOiwn  v.  Oraffort,  8& 
Iowa,  581;  Mdony  v.  IMBeon,  65  Iowa,  186.  54 
Am.  Rep.  1;  Orapo  v.  Cameron,  61  Iowa,  447; 
Camai  T.  BiekUy,  85  Iowa,  219;  &ieldon  Bank 
V.  Boyise,  84  Iowa,  288;  Freeman  v.  Berwig,  84 
Iowa,  485;  Price  v.  Lien,  84  Iowa,  590;  Seere 
V.  WeirSfiugart  Oo,  91  Iowa.  422. 

This  of  itself  is  enough  to  debar  tbe  court* 
from  disturbing  it,  even  if  theoretically  they 
might,  as  a  new  question,  doubt  iu  constitu- 
tionality. This  idea  is  sustained  by  the  higbeet 
authority  and  the  weight  of  reason. 

Cooley,  Const  Lim.  1st  ed.  534;  Hoagland 
V.  Wurts,  41  N.  J.  L.  175;  CaeCer  v.  Tide  Water 
Co.  18  N.  J.  Eq.  68;  WurU  v.  Hoagland,  105 
U.  S.  701,  26  L.  ed.  1109;  Barbier  v.  ConnoUy. 
118  U.  S.  27,  28  L.  ed.  928;  Slate,  BritUn,  ▼. 
Blake,  86  N.  J.  L.  442. 

It  is  quite  possible  that,  in  any  state  in  whicb 
this  question  would  be  entirely  -a  new  one,  and 
where  it  would  not  be  embarrassed  by  long  ac- 
quiescence, or  by  either  judicial  or  legislative 
precedents,  it  might  be  held  that  these  Taws  are 
not  sound  in  principle,  and  that  thev  cannot  be 
sustained  by  the  maxims  on  which  is  based  the 
right  of  eminent  domain. 

Cooley,  Const  Lim.  1st  ed.  586. 

The  provision  of  the  statute  requiring  agree- 
ments relating  to  party  walls  to  be  in  writlog- 
related  to  special  agreements  outside  of  tbe 
statutory  provision  and  not  in  line  with  it 

Wiekereham  v.  Orr,  9  Iowa,  258, 74  Am.  Dec. 
848;  Price  v.  Lien,  84  Iowa.  590. 

Where  one  party  so  builds  a  wall  on  a  divi- 
sion line  and  the  other  owner  appropriates  and 
uses  it  as  a  Joint  wall  in.  common,  he  is  liable 
for  its  value,  and  this  on  ordinary  and  well- 
recognized  principles  of  the  law. 

ZvgenbuhUr  v.  QitHam,  8  Iowa,  891 ;  Rindg^ 
V.  Baker,  57  N.  Y.  209, 15  Am.  Rep.  479;  Bank 
of  Eecondido  ▼.  Thomae  (Cal.)  41  Pac.  462; 
OutUnherger  v.  Woode,  51  Cal.  523;  Zeininger 
V.  Schnitzler,  48  Kan.  68;  Thornton  v.  Ropes, 
56  Mo.  App.  179;  Walker  v.  Sfeteon,  162  Mass. 
86;  Day  v.  Caton,  119  Mass.  518,  20  Am.  Rep. 
847:  Bice  v.  Roberts,  24  Wis.  461.  1  Am.  Rep. 
195;  Deere  v.  Weir-8hngart  Co.  91  Iowa,  482; 
18  Am.  &  £ng.  £nc.  Law.  p.  8. 
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Mfwn,  Wftlsh  Brothers  and  MeCoy 
Brothers*  for  appellee: 

The  statute  authorizing  party  walls  does  not 

{>ro7ide  or  contemplate  the  givine  of  a  mecban- 
c*8  lien  therefor,  and  chapter  10  of  McClain's 
Code  of  1888,  which  contains  all  of  the  provi- 
sions relating  to  party  walls,  nowhere  makes 
aDy  suggestion  authorizing  a  mechanic's  lien. 

Section  8784,  McClain's  Code  of  1888,  and 
these  sections  construed  together,  ha?e  been 
held  to  mean  that  the  two  years'  limitation 
commences  to  run  from  the  expiration  of  the 
period  of  thirty  or  ninety  days,  as  the  case  may 
be,  whether  the  statement  for  the  lien  is  filed 
within  that  time  or  not. 

8qvier  ▼.  Par1c8,  5tt  Iowa,  407;  Dimmiek  r, 
HinkUy,  57  Iowa,  767. 

Hence,  no  suit  for  the  foreclosure  of  a 
mechanic's  lien  would  be  i^^ood  at  this  late  day, 
and  said  plaintiff  would  be  entitled  to  no  relief 
whatever  in  equity  on  account  thereof. 

Peters  ▼.  Phillips,  68  Iowa,  658;  Welsh  y. 
Bayaud,  2t  N.  J.  £q.  186. 

An  agreement  that  adjoining  lotowners  shall 
erect  a  party  wall  on  the  line,  at  their  joint  ex- 
pense is  a  special  agreement  and  must  be  in 
writing. 

Price  ▼.  Lien,  84  Iowa,  690;  Orapo  ▼•  Cam- 
eron, 61  Iowa,  447. 

There  can  be  no  recovery  unless  there  is  a 
Talid  agreement  between  the  parties. 

WiUcins  v.  Jewetl,  189  Mass.  29;  AMen  y. 
Eftans,  161  Mass.  485:  Jtm  y.  Boston  Penny 
8av,  Bank,  115  Mass.  60;  Brooks  y.  Curtis,  50 
N.  Y.  689.  10  Am.  Rep.  645. 

Speaking  upon  the  question  of  unconstitu- 
tionality of  party- wall  statutes.  Vice  Chancellor 
Pitney  says:  ''And  I  think  it  proper  to  say 
further,  that,  but  for  the  express  dictum  of 
Chancellor  Qreen  in  Bunt  y.  Ambruster,  17 
]^.  J.  Eq.  208, 1  should  have  thought  an  actor 
ordinance  authorizing  a  party  to  build  a  wall 
on  his  neighbor's  land  to  be  nmply  not  legisla- 
tion, but  usurpation." 

Traute  y.  White,  46  N.  J.  Eq.  487. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

In  support  of  the  ruling  of  the  lower  court 
appellee  insists:  (1)  That  under  the  facts  re- 
cited plaintiffs  are  not  entitled  to  a  mechanic's 
lien:  (2)  that  the  action  is  barred  by  the  stat- 
ute of  limitations;  (8)  that  the  action  cannot  be 
maintained,  because  l>ased  upon  oral  contract, 
the  statute  providing  that  such  agreemenu 
must  be  in  writing;  (4)  that  the  party -wall 
statute,  giving  one  person  a  right  to  build 
upon  the  land  of  his  neighbor,  is  unconstitu- 
tional and  void;  (6)  that,  such  statute  beine 
Toid,  no  recovery  can  be  had  for  a  wall  erected 
thereunder;  and  (6)  that  where  a  building 
wrongfully  laps  over  on  another's  land,  said 
person  has  the  right  to  use  it  without  making 
compensation.  In  the  statement  preceding 
this  opinion  it  will  be  noticed  that  plaintiffs 
built  the  wall  upon  the  dividing  line  between 
tbe  two  lots  with  the  knowledge  and  consent 
of  the  defendant,  and  with  the  promise  on  his 

gart  to  pay  one  half  the  cost  thereof  as  soon  as 
e  should  use  it.  Without  reference  to  the 
party-wall  statute,  plaintiffs  were  licensees, 
and.  having  rested  half  their  wall  on  the  de- 
fendant's land  under  an  express  promise  by 
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defendant  to  pay  therefor  when  he  should  use- 
it,  there  is  no  reason  why  they  cannot,  as  at 
common  law,  recover  upon  the  promise.  Rindge 
v.  Baker,  o7  N.  Y.  209,  15  Am.  Rep.  475;  iio^ 
dell  y.  NeMs,  85  Iowa,  164;  Zugenbukler  v.  Gilh 
iam,  8  Iowa,  891;  Day  v.  Caton,  119  Mass. 
518,  20  Am.  Bep.  847.  It  is  said,  however, 
that  action  is  predicated  upon  the  party- wall 
statutes,  and  that  such  an  agreement  cannot  be- 
pro  ved  by  parol.  These  statutes,  so  far.aa 
material,  are  as  follows: 

Code,  §  2019s  "In  cities,  towns,  and  other 
places  surveyed  into  building  lots,  the  plata 
whereof  are  recorded,  he  who  is  about  to  build 
contiguous  to  the  land  of  his  neigbbof  may,  if 
there  be  no  wall  on  the  line  between  them,, 
build  a  brick  or  stone  wall  at  least  as  high  aa 
the  first  story,  if  the  whole  thickness  of  such 
wall  above  the  cellar  wall  does  not  exceed  18= 
inches,  exclusive  of  the  plastering,  and  rest 
one  half  of  the  same  on  bis  neighbor's  land;, 
but  the  latter  shall  not  be  compelled  to  con- 
tribute to  the  expense  of  said  wall." 

Sec.  2020:  *'lf  his  neighbor  be  willing  and 
does  contribute  one  half  of  the  expense  of 
building  such  wall,  then  it  is  a  wdl  in  com* 
mon  between  them,  and  if  he  refused  to  con- 
tribute to  the  building  of  such  wall,  he  shall 
yet  retain  the  right  of  making  it  a  wall  \xk 
common  by  paying  to  the  person  who  built  it 
one  half  of  the  appraised  value  of  said  wall  at 
the  time  of  using  it." 

Sec.  2027:  "Every  proprietor  joining  a  wall 
has.  in  like  manner,  the  right  of  making  it  a 
wall  in  common,  in  whole  or  in  part,  by  re- 
paying to  the  owner  of  the  wall  one  half  of  ita 
yalue  or  the  one  half  of  the  part  which  he^ 
wishes  to  hold  in  common,  and  one  half  of  the 
value  of  the  ground  on  which  it  is  built,  if  the^ 
person  who  has  built  the  wall  has  laid  the  foun- 
dation entirely  upon  his  own  ground." 

Sec.  2080:  'This  chapter  shall  not  prevent 
adjoining  proprietors  from  entering  into  special' 
agreements  about  walls'  on  the  lines  between 
them;  but  no  evidence  of  such  agreementa 
shall  be  competent  unless  it  be  in  writing,, 
signed  by  the  parties  thereto,  or  their  lawfully 
authorized  agents.    .    .    ." 

^ow,  we  have  held  that  when  tbe  contract  ia 
the  same  in  fact  as  that  which  the  law  makea 
for  the  parties,  it  is  not  within  the  meaning  of 
this  section.  Wiekersham  y.  Orr,  9  Iowa,  258, 
74  Am.  Deo.  848.  The  contract  relied  upon 
in  this  case  is  not  different  from  that  which 
the  law  made,  and  it  is  not  void  because  it  waa 
in  parol.  It  is  said,  however,  that  ^§  2019, 
2020,  and  2027  are  unconstitutional,  because 
they  authorize  the  taking  of  private  property 
for  private  use,  and  without  compensation. 
Ck>ncede,  for  the  purpose  of  the  case,  that  thia 
is  so;  yet  how  does  this  affect  the  validity  of 
the  contract  made  between  the  parties?  If  these 
sections  are  held  unconstitutional  and  void,  in 
so  far  as  they  authorize  the  building  of  a  wall 
upon  the  property  of  another,  they  certainly 
should  be  considered  in  construing  another 
section  which  appellee  relies  upon  and  con- 
cedes to  be  valid.  While  no  right  may  be 
based  upon  an  unconstitutional  act,  part  of  ita 
proyision  may  be  considered  in  construing 
other  provisions  confessedly  good  in  arriving 
at  the  correct  interpretation  of  the  latter.  Ap- 
pelle  contends,  however,  that  the^  agreement^ 
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'if  good,  cannot  be  enforced,  because  this  ia  a 
suit  in  equity,  and  that  remedy  upon  the  con- 
tract must  be  by  action  at  law.  The  ready 
answer  to  this  contention  Is  the  statute  (Code, 
§  2514),  which  provides,  in  effect,  that  an  error 
as  to  the  kind  of  proceedings  adopted  shall  not 
•cause  the  abatement  or  dismissal  of  the  action, 
but  merely  a  change  into  the  proper  proceed- 
ings, and  a  transfer  to  the  proper  aocket.  See 
JUtUs  V.  Hamilton,  49  Iowa,  105;  Conyngham 
-▼.  Smith,  16  Iowa,  471;  Lewis^  v.  SouU,  52 
Iowa,  11;  and  many  oiher  cases  noted  in  Mc- 
Clain's  Code  &  Supp.  at  §  8719.  It  is  argued, 
however,  that  this  action  is  founded  upon  the 
party- w^l  statute,  and  that  this  statute  is  un- 
constitutional, for  the  reasons  before  stated. 
That  it  comes  very  close  to  the  line  must  be 
•conceded.  But  the  fact  that  it  has  existed  for 
'more  than  forty  years,  and  has  been  generally 
accepted  and  recognized  as  valid  and  enforce- 
able, is  strong  reason  for  sustaining  the  act, 
•even  if  we  were  disposed  to  doubt,  as  a  new 
question,  its  constitutionality.  Cooley,  Const. 
Lira.  p.  86;  WurU  v.  Boagiand,  105  U.  8.  701, 
26  L.  ed.  1109;  State,  Brittin,  v,  Blake,  86  N. 
J.  L.  442;  Bingham  v.  MUler,  17  Ohio,  446,  49 
Am.  Dec.  471.  We  think  that  the  act  in  ques- 
tion is  not  so  plainly  in  derogation  of  the  Con- 
stitution (art  1,  g§  9-18)  as  that  we  ought  to 
bold  it  invalid.  Indeed,  in  case  of  doubt,  it 
is  our  duty  to  uphold  the  act  Titles  to  real 
estate  are  held  subject  to  such  legal  conditions 
as  may,  from  time  to  time,  be  established. 
They  are  subject  to  such  statutory  and  police 
regulations  as  affect  the  safety  and  good  order 
of  society.  A  tract  of  land,  from  its  mere  lo- 
cation with  respect  to  another,  may  owe  it  a 
aerviiude;  and  one  must  so  use  his  own  as  not 
to  unoecessarily  injure  another.  As  said  in 
the  case  of  Exam  v.  Jayne,  23  Pa.  34:  'The 
law  relating  to  party  walls  is  no  invasion  of 
the  absolute  right  oY  propertpr.  It  prescribes 
simply  a  rule  for  the  convenient,  economical, 
and  safe  enjoyment  of  property  by  the  owner." 
And  we  may  add  that  such  law  prevents  dis- 
putes and  unseemly  contentions  between 
'^neighbors,"  and.  as  an  exercise  of  the  police 
power,  is  valid.  See  also  Hunt  v.  AmbruHter, 
17  N.  J.  Eq.  208.  What  are  known  as  "bet- 
terment statutes,"  or,  as  they  are  denominated 
in  the  laws  of  this  state,  "occupying  claim- 
ants' acts,'*  have  been  sustained  on  substan- 
tially the  same  theory.  See  Tiedeman,  Pol. 
Power,  pp.  366,  867  et  neq.;  Cooley,  Const. 
Lim.  6th  ed.  pp.  476-478  et  aeq.;  Chads  v. 
Shatter,  18  Iowa,  261.  Each  of  these  enact- 
ments was  borrowed  from  the  civil  laws,  and 
lias  for  its  basis  the  equitable  doctrine  that 
"equality  is  equity."  Neither  takes  from  the 
proprietor  of  the  land  anything  except  for  ben- 
efits received.  Nor  can  they  be  said  to  be  vio- 
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lative  of  the  constitutional  provisions  with  ref- 
erence to  private  property,  for  the  reason  that 
they  adlust  the  equities  of  the  parties  as  nearly 
as  possible  according  to  natural  justice.  Under 
the  party- wall  statute,  the  adjoming  proprietor 
is  not  bound  to  contribute  to  the  expense  of 
the  wall.  No  burden  is  cast  upon  him  until 
he  makes  such  use  of  it  as  to  indicate  that  he 
desires  to  use  the  wall  in  common.  At  most 
he  parts  with  the  use  of  not  to  exceed  9  incbes 
in  width  off  the  side  of  his  land  and  easement 
in  favor  of  his  neighbor.  Compulsory  ease- 
ments for  the  common  good  are  quite  common 
to  our  law.  See  the  law  with  reference  to 
drains,  dams,  and  division  fences.  McClain's 
Code,  g^l826,  1845,  2322  etseq.  There  are 
some  authorities  which  hold  to  a  contrary  doc- 
trine. See  WilJdns  y.  Jeioett,  189  Mass.  29; 
Allen  v.  Emns,  161  Mass.  485;  Trante  v.  Wldte, 
46  N.  J.  Eq.  487.  What  is  said  on  the  subject 
in  this  last  case  is  purely  dictum,  and  contrary 
to  the  Hunt  0i9e,  17  N.  J.  Eq.  203.  The  other 
cases  we  do  not  regard  as  binding  upon  us, 
even  if  it  be  concedra  they  hold  to  a  contrary 
doctrine.  Although,  as  we  have  said,  there  is 
considerable  doubt  as  to  the  validity  of  the 
statute,  yet  it  is  not  so  plainly  in  violation  of 
the  Constitution  as  to  recjuire  an  adverse  de- 
cision. Plaintiffs  are  entitled  to  a  judgment  at 
law  for  the  value  or  cost  of  one  half  the  wall. 

The  question  remains,  Are  they  entitled  to 
haye  a  mechanic's  lien  established  against  de- 
fendant's property?  It  seems  to  us  that  they 
are  not.  When  the  defendant  used  and  appro- 
priated the  wall,  he  became  liable  to  pay  plain- 
tiffs one  half  the  value  thereof  under  the  sta^ 
ute,  or  it  may  be,  under  his  contract.  But  this 
was  a  mere  personal  charge,  and  could  not  be 
enforced  by  establishing  a  lien  upon  the  land. 
Phillips,  Mechanics'  Liens,  §  78,  and  cases 
cited.  Moreover,  the  material  was  not  fur- 
nished under  a  contract  with  the  owner  of  the 
lot.  There  was  simply  an  agreement  to  pay 
for  material  already  lumisbed,  or  to  be  fur- 
nished at  a  subsequent  time,  and  under  other 
conditions  than  the  mere  fumishine  of  the 
material.  Again,  if  the  material  was  furnished 
under  a  contract  with  the  owner,  the  statute 
of  limitations  is  a  complete  bar  to  the  action, 
for  it  must  be  brought  within  two  years  from 
the  filing  of  the  statement  for  the  lien  in  the 
clerk's  office,  and  this  statement  must  be  filed 
within  ninety  davs  after  the  material  shall 
have  been  furnished.  Squier  v.  Parks,  56 
Iowa,  407. 

Plaintiffs  are  not  entitled  to  a  mechanic's 
lien,  but  they  are  entitled,  under  the  allegations 
of  their  petftion,  to  a  judgment  for  one  half 
the  value  of  the  wall. 

Beversed. 


-*^ 


Digitized'by  Google 


•807. 


Sabix  v.  W1IJUM8. 


405 


OREGON  SUPREME  COURT. 


R.  L.  SARIN.  Bupt., 

«. 

B.  N.  WILKINS  et  al.,  Appd., 


(. 


.Or.. 


..) 


1.   AebJfcttel  mort^affe  byamaa  tohta 
wife,  which  !•  fiOr  on  its  fltee  and  ffiven  to 

secure  an  honest  claim,  will  be  valid  if  sbe  Ukes 
posflession  of  the  property  two  days  !^ter  It  is 


iriven  and  retains  control  until  after  an  attach- 
ment Is  levied  on  the  stock,  retaining  the  pro- 
ceeds of  sales  upon  ber  claim,  and  not  receiving 
them  for  the  beoeflt  of  the  mortgaffor. 
&•  An  agreement  for  eompromise  be- 
tween a  debtor  and  his  ereditom  be- 
tween the  date  of  the  eaceeation  of  a 
chattel  mortgage  on  his  stock  and  the  as- 
signment by  him  for  benefit  of  creditors  will  pre- 
vent the  mortgage  being  a  part  of  tbe  assiffn- 


l^OTE.— Effect  of  ifunlvencu  8taltUe9  upon  a  mort- 
gage or  sate  preferring  erediUfn. 
In  Sabin  v.  "W1LKIH8  a  chattel  mortgage  prefer- 
ring a  wife  was  sustained  and  held  not  to  be  a  part 
of  a  subsequent  assignment,  under  Hill's  Or.  Laws, 
f  3173,  providing  that  no  general  assignment  made 
by  an  insolvent  debtor  for  the  benefit  of  creditors 
chall  be  valid  unless  made  for  the  benefit  of  all  and 
in  proportion  to  the  amount  of  their  respective 
claims.  The  debtor  threatened  to  make  an  assign- 
ment in  case  an  attachment  was  issued  against  his 
property.  The  chattel  mortgage  was  made  on  Jan- 
uary la,  and  negotiations  were  kept  up  by  the 
debtor  with  his  creditors  until  the  23d.  and  on  their 
failni«  the  attachment  was  issued,  and  the  next 
day  the  debtor  made  an  assignment  for  creditors. 
The  court  held  tbat  the  debtor  did  not  conclude  to 
make  a  general  assignment  until  the  attachment  on 
the  24th,  and  that  tbe  mortgage  was  not  part  of  an 
assignment  scheme  and  therefore  was  not  void. 

For  the  question  whether  or  not  a  mortgage  or 
sale  is  in  Itself  an  assignment  for  creditors,  see  noU 
to  Tittle  V.  Vanleer  (Tex.)  ante,  837. 

The  Insolvent  acts  generally  provide  that  in  an  as- 
«ignment  by  Insolvent  debtors  for  the  benefit  of 
their  creditors  tbe  same  shall  include  all  their  prop- 
erty and  be  for  the  benefit  of  all  their  creditors, 
and  the  contention  Is  that  this  afTects  mortgages 
and  bills  of  sale  preferring  creditors.  Some  stat- 
utes provide  that  all  preferences  in  assignments 
fliiall  be  void,  and  some  few  statutes  provide  that 
preferences  made  prior  to  a  deed  of  assignment 
within  a  certain  time  shall  be  void.  Under  these 
various  acts  the  courts  of  diflTerent  states  have  laid 
down  different  rules  which  are  almost  impossible  to 
harmonize,  but  it  may  be  said  that  the  majority  of 
the  states  and  cases  hold  that  the  preference  is  not 
void  unless  It  is  a  part  of  a  scheme  to  make  an  as- 
signment for  creditors,  and  many  cases  hold  that 
the  preference  iB  not  void  unless  the  preferred 
creditor  knew  that  it  was  made  in  contemplation  of 
Insolvency.  Some  states  hold  tbat  if  the  preference 
covers  all  the  insolvent's  property  it  is  an  assign- 
ment, and  some  hold,  as  in  Kentucky,  that  every 
preference  by  an  insolvent  of  a  part  of  his  property 
In  contemplation  of  insolvency  inures  to  the  bene- 
fit of  all,  while  In  some  states  the  question  turns  on 
the  point  as  to  whether  or  not  the  preference  con- 
tains a  trust  from  which  assignments  for  creditors 
can  be  evolved,  and  In  some  states,  as  In  Texas,  the 
form  of  the  instrument  preferring  a  creditor  is  the 
controlling  element.  In  Canada  if  a  preference  is 
obtained  under  pressure  it  is  not  affected  by  a  sub- 
aequent  assignment. 

Ck>nsidering  the  confused  condition  of  the  au- 
thorities, it  has  seemed  best  to  arrange  them  by 
etates. 


Alabama. 

In  Alabama  if  the  insolvent  debtor  contemplates 
making  several  successive  transfers  covering  all 
his  property,  a  mortgage  preferring  a  creditor  will 
be  held  to  be  a  part  of  a  subsequent  assignment,  or 
the  mortgage  will  be  held  to  be  an  assignment. 
The  courts  seiae  upon  a  trust  and  work  out  a  gen- 
^7  L.  R.  A. 


era!  assignment  through  it.  But  an  unconditional 
sale  preferring  a  creditor  is  not  affected  by  a  subse- 
quent assignment.  A  sale  is  now  placed  by  statute 
upon  tbe  same  footing  as  a  mortgage  preference. 

80,  a  deed  of  trust  to  secure  a  creditor,  followed 
eight  days  thereafter  by  an  assignment  for  credit- 
ors, which  tbe  grantor  intended  to  make  when  he 
made  the  deed  of  trust,  but  of  which  the  grantee 
was  ignorant,  was  held  to  be  an  assignment  for 
creditors.    Holt  v.  Bancroft,  ao  Ala.  193. 

And  under  Ala.  CJode,  1 1737,  providing  that  every 
general  assignment  made  by  a  debtor  by  which  a 
preference  is  given  to  one  or  more  creditors  shall 
inure  to  the  benefit  of  all  the  creditors  equally,  a 
mortgage  made  tbe  same  day  shortly  before  a  gen- 
eral assignment  was  held  to  be  part  of  the  same, 
where  there  had  been  no  previous  agreement  to 
mortgage  that  particular  piece  of  property.  But  a 
sale  preferring  a  creditor  was  not  void.  BHison  v. 
Moses,  05  Ala.  221. 

And  a  mortgage  made  by  a  partnership  at  the 
same  time  of  executing  a  general  assignment  was 
held  to  be  a  part  of  the  assignment,  although  it  was 
claimed  that  it  was  to  protect  trust  funds,  but  the 
trust  property  was  not  traced.  Ooldthwaite  v.  Elli- 
son, 99  Ala.  497. 

But  Ala.  Code,  S1666  (same  as  S 1737,  aupra),  did 
not  apply  where  the  validity  of  a  mortgage  prefer- 
ring a  creditor  was  attacked  for  fraud.  Price  v. 
Mazange,  31  Ala.  701. 

And  in  Murray  v.  McNealy,  86  Ala.  234,  it  was  held 
that  a  mortgage  by  a  firm,  intended  as  a  bona  fide 
appropriation  of  the  debtor's  property  to  secure  a 
debt  honestly  due,  without  reservation  of  benefit 
to  the  grantors,  was  not  fraudulent  and  void,  al- 
though followed  by  an  assignment  for  creditors 
generally.  The  court  said  there  is  nothing  which 
proves  that  tbe  mortgage  was  intended  otherwise 
than  as  a  bona  fide  and  fair  appropriation  of  the 
debtor's  property  to  secure  a  debt  honestly  due, 
without  reservation  of  benefit  to  tbe  grantors. 
Tbe  only  question  discussed  in  this  case  is  as  to 
whether  the  preference  was  fraudulent  or  not. 

A  sale  and  transfer  preferring  a  creditor  was  not 
an  assignment  for  creditors,  where  the  same  was 
made  in  good  faith  for  the  full  price  honestly  ex- 
ecuted to  extinguish  a  debt,  and  contained  no  res- 
ervation of  an  interest  in  favor  of  the  vendor,  al- 
though the  vendee  knew  that  the  vendor  was  in- 
solvent at  the  time,  and  that  in  making  the  sale  the 
vendor  had  a  fraudulent  intent  to  defraud  bis  other 
creditors  by  tbe  preference;  and  an  instruction  that 
if  a  sale  preferring  a  creditor  was  valid  the  making 
of  a  general  assignment  on  tbe  same  day  did  not 
render  it  illegal  was  not  erroneous.  Ala.  Code, 
1 1787,  prohibiting  preferences  in  general  assign- 
ments, did  not  operate  upon  an  unconditional  sale 
of  the  debtor's  property  to  a  creditor  In  payment 
of  a  debt.  Bamberger  ▼.  Schoolfield,  160  U.  8. 149, 
40  L.  ed.  374. 

In  Bamberger  .  Schoolfield,  160  IT.  8.  149, 40  L. 
ed.  874,  it  was  said  t^at  by  recent  legislation  Ala. 
Code,  S  1787,  upon  which  the  rulings  in  controversy 
were  made,  has  been  amended,  so  that  a  convey- 
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ment,  althoufrh  be  raid  that  if  he  was  attaotaed  be  | 
must  execute  an  asalfniment,  and  his  inability  to 
carry  out  bis  part  of  the  compromise  afrreement 
resulted  in  an  attachment  and  asBlffnment. 

(April  12, 1897J 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Benton  County  in 
favor  of  plaintiff  in  an  action  brought  to  set 
aside  a  chattel  mortgage  and  an  assignment 
for  benefit  of  creditors  as  in  fraud  of  plaintiff's 
attachment.  Beveraed, 
The  facts  are  stated  in  the  opinion. 


Mr.  Win*  S.  MeFadden,  for  appellants: 

Every  debtor  has  the  rieht  to  prefer  one  of 
his  creditors  to  another,  m  the  absence  of  «. 
statute  forbidding  it. 

Maekie  v.  Cairns,  6  Cow.  647,  16  Am.  Dec. 
477;  Deav&r  v.  Savaffe,  8  Mo.  180.  25  Am.  Dec. 
437:  KuykendaU  v.  McDonald.  15  Mo.  416,  5T 
Am.  Dec.  212;  Hempstead  v.  Johnston,  18  Ark. 
128,  65  Am.  Dec.  458;  Bom  ▼.  Shaw,  29  Pa. 
288.  72  Am.  Dec.. 683. 

This  preference  may  be  given  by  either  pay- 
ing or  securing  the  debt,  and  his  other  cred- 
itors cannot  on  that  account  avoid  or  invalidate- 
the  payment  of  the  security. 


ment  of  prior  debts  is  now  put  upon  the  same  foot- 
ing with  conveyances  for  the  security  of  debts  (cit- 
ing StrickUnd  v.  Oay.  104  Ala.  875). 

A  conveyance  preferring  creditors,  followed  by 
an  assignment,  was  held  not  an  assignqient  or 
fraudulent,  where  it  was  attacked  only  by  subse- 
quent creditors.  It  was  said  that  if  it  bad  been  at- 
tacked by  creditors  whose  demands  existed  at  the 
time  it  was  made  the  deed  would  be  pronounced 
fraudulent  as  to  them  no  matter  what  motive  in- 
fluenced the  execution.  This  was  a  case  where  a 
merchant  commenced  a  new  business  with  real  es- 
tate worth  $10,000  or  more,  and  merchandise  and 
hills  receivable  worth  $8,000  above  bis  liabilities, 
and  an  established  credit,  and  in  less  than  ten 
months  made  an  assignment  of  unknown  value 
with  no  reason  given.  Tyron  v.  Floumoy,  80  Ala. 
SSL 

Oal^fomlo. 

In  California  a  sale  preferring  a  creditor  is  ren- 
dered void  by  statute,  where  the  same  is  made  in 
contemplation  of  insolvency  within  thirty  days 
prior  to  insolvency  proceedings,  and  is  made  to  a 
person  having  reasonable  cause  to  believe  that  it  is 
the  purpose  of  the  debtor  to  prevent  the  property 
from  being  distributed  among  bis- creditors  gen- 
erally. If  not  made  in  the  ordinary  course  of  busi- 
ness it  will  be  presumed  fraudulent. 

A  transfer  of  merchandise  was  prima  ftude 
fraudulent,  where  it  was  out  of  the  usual  course  of 
business,  and  contrary  to  Gal.  insolvent  act  1880. 
•  56,  providing  that  if  a  person,  being  insolvent  or 
in  contemplation  of  insolvency,  within  one  month 
before  the  filing  of  a  petition  by  or  against  blm, 
gives  a  preference  to  any  creditor,  the  person  re- 
ceiving such  payment  having  reasonable  cause  to 
believe  that  such  person  is  insolvent,  and  that  the 
transfer  or  assignment  was  made  with  a  view  to 
prevent  his  property  from  coming  to  his  assignee 
in  insolvency  or  defeat  the  provisions  of  this  act, 
such  transfer  is  void  and  the  assignee  may  recover; 
and  if  such  sale  or  transfer  is  not  made  in  the  usual 
and  ordinary  course  of  business,  that  fact  shall  be 
prima  facie  evidence  of  fraud.  The  court  said  that 
the  assignee  in  order  to  set  aside  a  conveyance 
must  establish:  (1)  That  it  was  made  within  thirty 
days  of  the  assignment  and  to  prefer  creditors;  (2) 
that  the  transferrer  was  insolvent  or  in  contempla- 
tion of  insolvency  at  the  date  of  the  transfen  (8) 
that  the  transferee  bad  reasonable  cause  to  believe 
that  his  debtor  was  insolvent;  (4)  that  the  trans- 
feree bad  reasonable  cause  to  believe  that  the 
transfer  was  made  with  a  view  of  violating  the  in- 
solvent act.   Matthews  v.  Cbaboya,  111  Gal.  436. 

And  a  sale  of  an  entire  stock  of  goods  was  void 
where  it  was  not  in  the  ordinary  course  of  busi- 
ness, and  there  was  a  verbal  agreement  made  some- 
time prior,  whereby  the  debtor  agreed  that  if  he 
failed  in  business  he  should  turn  the  stock  on  hand 
over  to  the  preferred  creditor.  Chevalier  v.  Gom- 
mins,106Cal.580. 

And  so  where  it  was  made  thirty  days  prior  to  in- 
solvency proceedings  where  the  vendor  was  aware 
87  L.R  A. 


of  the  intent  to  prefer  him  over  other  creditors,  al- 
though he  paid  full  value  for  the  property  and  for* 
an  honest  debt.    T^pecott  v.  Lyon,  103  Cal.  2B7. 

And  under  Gal.  assignment  law  1880, 1 55,  a  prefer^ 
ence  was  void  where  a  transfer  of  a  horse  and  car- 
riage by  a  debtor  to  a  creditor  was  made  on  Sun- 
day out  of  the  usual  course  of  business,  with 
knowledge  of  an  anticipated  attachment,  and  was- 
attacked  by  the  assignee.  Godfrey  v.  Miller,  80> 
Cal.  420. 

And  so  where  a  transfer  of  book  accounts  was- 
made  one  month  prior  to  insolvency  proceedings. 
That  it  was  out  of  the  ordinary  course  of  business- 
was  prima  facie  evidence  that  the  preferred  credit- 
or had  reasonable  cause  to  believe  that  the  assign- 
ment was  made  with  a  view  to  prevent  the  debtor's* 
property  from  coming  to  his  assignee  in  insol  vency«. 
and  to  prevent  the  property  from  l)eing  ratably 
distributed.    Washburn  v.  Huntington,  78  Cal.  578.. 

And  so  where  a  transfer  of  property  was  made  inr 
contemplation  of  insolvency,  with  a  view  to  pre- 
vent the  property  from  coming  to  the  assignee, 
and  the  preferred  creditor  had  reasonable  cause  to* 
believe  that  the  iirm  was  insolvent.  Gerf  v.  Phil- 
Upa,75Cal.  185. 

And  so  where  a  sale  was  made  on  December  81, 
and  on  the  26th  of  January  following  the  debtor 
was  adjudged  an  insolvent,  and  the  sale  was  not. 
made  in  the  ordinary  course  of  business  but  with  a 
view  to  prevent  his  property  from  being  distributed, 
ratably,  and  the  preferred  creditor  bad  reasonable 
cause  to  believe  that  the  debtor  was  insolvent  and 
that  such  sale  was  made  with  a  view  to  prevent  a. 
ratable  distribution  of  his  property.  Chleyer  v- 
Bunco,  65  Cal.  5U. 

In  Dean  v.  Grimes.  72  OaL  44S,  it  was  said  that  CaU. 
act  1876, 1  8,  provides  that  the  assignment  of  any 
part  of  the  insolvent's  estate  within  two  montha* 
prior  to  the  filing  of  his  petition'  is  void,  and  that 
the  assignee  may  recover  the  property  attemptedj 
to  be  assigned.  The  penalty  imposed  upon  an  at- 
tempt to  prefer  a  creditor  within  the  four  (two) 
months  is  a  recovery  by  the  assignee  in  insolvency 
of  the  property  which  the  insolvent  has  sought  to< 
transfer. 

But  a  sale  of  personal  property  could  not  be  set 
aside  by  the  assignee  in  insolvency,  where  the 
amended  petition  upon  which  the  insolvency  was- 
adjudged  was  not  filed  until  thirty  days  thereafter, 
although  an  insufficient  petition  was  filed  withiui 
that  time,  as,  under  1 61  of  the  insolvent  act,  the  pe- 
tition is  required  to  be  one  **upon  which  an  order- 
of  adjudication  in  insolvency  may  be  made  by  the- 
court."    La  Point  v.  Boulware,  104  Cal.  964. 

And  a  conveyance  of  all  the  debtor's  property- 
was  sustained  as  against  an  attacking  creditor,  al- 
though the  conveyance  was  accepted  by  the  gran- 
tee with  knowledge  that  the  grantor  intended  to- 
prefer  certain  creditors  to  the  exclusion  of  others. 
Such  a  convejrance  was  not  fraudulent  in  the  ab- 
sence of  a  statute.  It  was  said  that  under  Cal.  in- 
solvent act  1880,  S  55,  a  conveyance  made  and  exe- 
cuted with  such  an  intent  might  be  sot  aside  by  the- 
assignee  in  insolvency  if  made^within^oiif  ^onth* 
igitized  by' 
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P^i0n  y.  Ldtmeh,  86  Va.  421,  6  L.  R.  A. 
669;  Baffe  y.  OampbeU,  78  Wis.  572;  WilHams 
Y.Whedon,  109  N.  T.  888. 

The  transfer  by  ao  insolyeut  debtor  of  all 
his  property  in  actual  payment  of  a  pre-exist- 
ing debt,  though  he  have  other  credftors  known 
to  the  transferee,  is  not  fraudulent,  and  if 
there  la  no  actual  fraud  in  the  transaction,  such 
conyeyance  is  valid  against  all  other  creditors. 

Jo?inson  y.  MeOreto,  11  Iowa,  151,  77  Am. 
Dec  137;  Buffum  ▼.  Qreen,  6  N.  H,  71,  20 
Am.  Dec.  562;  Bover  y.  Herrington,  7  Ala. 
142,  41  Am.  Dec.  86;  JUilbum  y.  Beach,  14 
Mo.  104,  56  Am.  Dec.  91.  See  Witmer'i  Ap- 
peal, 45  Pa.  455,  84  Am.  Dec  606. 


A  debtor  has  the  right  to  prefer  his  creditors 
and  pay  and  secure  those  preferred;  and  he 
may  by  chattel  mortgage  prefer  creditors  if 
made  in  good  faith  to  secure  bona  flde  debts. 
A  mortgage  by  an  insolvent  debtor  of  all  his 
property  to  secure  bona  fide  debts,  in  contem- 
plation of  an  assignment,  is  not  invalidated  by 
the  deed  of  assignment  the  day  following  or 
the  same  day. 

Oilbert  v.  MeOorkU,  110  Ind.  215;  South- 
Carolina  Loan  d  T.  Go.  v.  McPhereon,  26  S. 
C.  481;  Stixv,  Sadler,  109  Ind.  254;  Datis  v. 
SeoU,  22  Neb.  154;  FarweU  v.  Jonee,  68  Iowa, 
816;  Perrjf  y.  Veeina,  63  Iowa,  25;  Oallagher^9 
Appeal,  114  Pa.  858,  60  Am.  Rep.  850;  Bur- 


l)ef ore  the  oommeDoement  of  the  Insolvency  pro- 1 
oeedings,  but  tubjeot  to  this  ^ht  of  the  assignee 
in  Insolvenoy  saoh  a  oonveyanoe  was  unassailable 
by  other  creditors.    Priest  ▼.  Brown,  100  Cal.  OM.. 

And  so  where  it  was  made  out  of  the  ordinary 
course  of  business,  but  neither  party  intended  to 
make  a  preference  in  violation  of  S  66  of  the  ln% 
solvent  act.  The  question  of  Intent  to  make  a 
fraudulent  preference  denounced  by  the  statute 
was  one  of  fact,  and  the  verdict  of  the  Jury  on  that 
issue  was  conclusive.   Haas  v.  Whlttier,  97  Gal.  411. 

Under  Gal.  insolvent  act,  •  66,  a  transfer  of  chat- 
tels by  an  insolvent  firm  was  sustained  where  it 
was  made  within  one  month  of  insolvency  proceed- 
ings, and  was  in  consideration  that  the  grantee 
should  pay  debts  of  the  insolvent  exceeding  the 
value  of  the  property,  and  the  grantee  did  not 
know  or  have  any  reason  to  believe  a  fraud  was 
intended  on  the  insolvent  act  on  the  part  of  the  in- 
solvent debtors,  and  he  paid  full  value  in  good 
faith.    Haskin  V.  James,  06  Gal.  258. 

And  under  this  section  the  assignment  of  a  ware- 
house receipt  was  not  void,  as  a  preference  prohit>- 
Ited  by  this  act,  where  the  same  property  had  been 
mortgaged  some  months  previous  to  secure  a  debt 
and  by  mistake  the  warehouse  receipt  was  subse- 
quently issued  to  the  mortgagor,  who  assigned  the 
same  to  his  mortgagee  on  the  day  of  filing  a  peti« 
tlon  in  insolvency  by  the  mortgagor.  The  mort- 
gage lien  still  existed.  Campodonioo  v.  Oregon 
Improvement  Go.  87  Gal.  660. 

And  in  Haas  t.  Whlttier,  87  Gal.  618,  it  was  held 
that  the  property  cannot  be  recovered  from  a  pre- 
ferred creditor  by  the  assignee  of  an  insolvent 
debtor,  under  Gal.  insolvent  act  1880,  •  65,  providing 
that  any  preference  by  an  insolvent  within  one 
month  before  the  filing  of  his  petition  giving  a 
preference  to  a  creditor,  where  the  person  receiv- 
ing such  payment  has  reasonable  cause  to  believe 
that  such  person  is  insolvent,  or  to  hinder  or  delay 
creditors,  is  void,  unless  there  is  an  allegation  in 
the  complaint  as  to  the  intention  of  the  insolvent 
debtor.  It  makes  no  difference  what  is  the  intent 
of  the  preferred  creditor. 

In  Re  Luce,  88  Gal.  806,  it  was  said  that  a  debtor 
had  the  right  to  prefer  a  creditor  by  paying  in 
goods,  where  he  intended  to  make  an  assignment, 
which  he  did  afterwards,  and  the  preferred  creditor 
received  the  goods  bona  flde. 

Colorado. 

Under  Goto,  act  February  U,  1881,  providing  that 
a  preference  may  be  given  to  employees  and  all 
the  residue  of  the  estate  shall  be  distributed 
ratably  among  all  their  creditors,  and  that  any 
preference  of  one  creditor  over  another  shall  be 
void,  a  payment  in  goods  was  void  where  It  was 
made  after  an  assignment  had  been  executed,  but 
the  assignee  bad  not  accepted  or  taken  possession 
and  the  preferred  creditor  knew  of  the  assignment. 
The  preference  and  the  assignment  were  part  of 
the  same  transaction.  Doggett,  B.  ft  H.  Go.  v.  Her- 
man, 16  Fed,  Bep.  fOZ,  6  MoGrary,  S09. 
87  L.  R  A. 


In  Gampbell  v.  Golorado  Goal  ft  I.  Go.  9  Golo.  60, 
it  was  said  that  the  fact  that  an  insolvent  debtor 
attempts  to  evade  the  statute  by  preferring  certain 
creditors  in  certain  transfers  or  Instruments,  about 
the  time  he  makes  a  general  assignment,  may  be  a 
reason  for  avoiding  the  preference  so  given.  The 
Golorado  statute  does  not  prohibit  partial  assign- 
ments, 

Oonneeticul. 

In  Gonnectlout  preferences  by  sale  or  mortgage- 
are  not  aflTected  by  subsequent  assignments,  where 
there  Is  no  trust  for  other  creditors  than  the  pre- 
ferred creditor.  But  if  there  is  collusion  and  the 
preference  is  a  part  of  the  scheme  to  assign,  it  will 
be  void. 

Under  Gonn.  act  1888,  p.  182,  chap.  8,  providing 
that  all  ''conveyances"  and  ^'assignments"  of  prop- 
erty by  a  person  in  failing  circumstances  with  a 
view  to  his  insolvency,  to  any  person  in  trust  for 
bis  creditors,  shall  be  void,  unless  in  writing  for  the 
benefit  of  all  said  creditors,  a  mortgage  preferring 
a  creditor  was  not  embraced  in  the  statute,  al- 
though followed  by  an  assignment  for  creditors  oo 
the  same  day,  as  the  statute  does  not  prohibit  a 
mortgage  by  a  person  in  failing  circumstances,  and 
the  statute  did  not  intend  to  change  the  right  at 
common  law  of  a  debtor  to  prefer  a  creditor- 
Bates  V.  Goe,  10  Gonn.  280. 

A  mortgage  was  valid  where  the  debtor  was  ig- 
norant of  bis  insolvency  and  made  a  mortgage  in 
good  faith,  not  with  the  intention  of  closing  bit 
business  but  to  continue  and  extend  it,  and  was 
not  avoided  by  Conn,  act  1858,  providing  that  a  deed 
is  fraudulent  and  void  if  the  grantor  is  in  failing 
oiroumstanoes,  and  if  it  is  made  with  a  view  to  in- 
solvency and  with  the  intent  to  prefer  one  creditor 
to  another.  In  this  case  mortgages  were  made 
December  18  of  all  the  property,  and  on  January 
18,  assignments  for  creditors  were  made  by  the 
mortgagor  and  his  partner.  Utley  v.  Smith.  24 
Gonn.  290. 68  Am.  I>ec.  168. 

But  a  bill  of  sale  preferring  a  creditor  was  void 
where  the  creditor  did  not  surrender  his  note  or 
value  the  property,  and  it  was  intended  to  pass  the 
surplus  in  the  hands  of  an  assignee  into  a  general 
assignment  then  in  contemplation,  and  shortly 
afterwards  made,  under  Gonn.  act  1828,  providing 
that  transfers  of  property  by  a  person  in  failing 
circumstances  with  a  view  to  his  insolvency  shall 
be  void  unless  for  the  benefit  of  all  creditors* 
Beers  v.  Lyon,  21  Gonn.  60L 
Florida. 

A  mortgage  preferring  a  creditor  was  void  where 
the  debtor  had  determined  upon  an  assignment  of 
his  property  for  creditors  before  executing  the 
mortgage,  and  within  twenty-four  hours  after  the 
mortgage  was  recorded  an  assignment  was  made, 
under  Fla.  act  1889,  chap.  3891, 1 1,  providing  that 
no  assignment  for  creditors  shall  be  valid  except  it 
shall  provide  for  an  equal  distribution  of  the  as- 
signor's property.  Armstrong  v.  Holland,  86  Fla- 
16a 
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rill,  Asslgnm.  6th  ed.  pp.  450-45S.  §  824;  Baiiei/ 
V.  KansaB  Mfg.  Co,  32  Kan.  73. 

A  debtor  id  failing  circumstances  may  not 
onlv- dispose  of  bis  property  in  trust  for  tbe  use 
and  benefit  of  his  creditors  generally,  but  may 
by  such  conveyance  £ive  a  preference  in  pay- 
ment to  one  creditor  before  another,  or  to  one 
class  of  creditors  before  another. 

Burrill,  Assignm.  6th  ed.  §^  124, 125,  p.  166, 
notes  1,  6. 

Nor  is  it  material  that  the  creditor  knew  his 
debtor's  financial  condition. 

See  Kru8e  v.  Prindle,  8  Or.  168;  Marquam 
▼.  Sengfelder,  24  Or.  2. 


If  the  mortgagee  takes  possession  of  the 
mortgaged  property  before  any  other  right  or 
lien  attaches,  his  title  under  the  mortgage  is 
good  against  everybody,  if  it  was  previously 
valid  between  the  parties. 

1  Cobb^,  Chat.  Mortg.  §§  498-504;  Roberts 
V.  Southerlin,  4  Or.  219;  Adkim  v.  LetoU,  5 
Or.  292;  2  Cobbey,  Chat.  Mortg.  §  606. 

An  agent  may  take  or  receive  possession  for 
and  in  behalf  of  the  mortgagee,  or  the  agent 
may  hold  possession  for  the  mortgagee  or 
pledgee,  nor  is  it  necessary  that  the  property 
be  removed  from  its  former  locality,  etc. 

1   Cobbey,  Chat.  Mortg.  §§  608-510;  Currie 


JUitioiK. 

In  IlliDois  a  preference  is  not  affected  by  an  as- 
sigDment,  unless  there  is  a  collusion  or  It  Is  a  part 
of  the  assignment  scheme. 

A  chattel  mortgrage  was  not  an  asslflrnment  for 
creditors,  where  it  was  made  by  a  corporation,  al- 
thoufirh  an  assignment  for  creditors  was  made  about 
a  month  afterwards.  Commercial  Nat.  Bank  v. 
First  Nat.  Bank,  63  111.  App.  868. 

But  a  sale  was  void  under  the  assignment  law 
where  the  preferred  creditor  was  in  collusion  with 
the  grantor  in  trying  to  secure  a  preference,  when 
the  grantor  was  in  the  act  of  disposing  of  his  en- 
tire property  for  the  benefit  of  a  portion  of  bis  cred- 
itors, and  the  sale  was  followed  by  an  assignment 
for  creditors.    Sweet  v.  Bcherber,  42  111.  App.  287. 

And  a  mortgage  made  by  a  corporation  was  in- 
valid, where  at  the  time  it  was  attempted  to  make 
the  mortgage  an  assignment  bad  been  voted  for,  it 
was  agreed  between  the  parties  when  the  mortgage 
was  executed  that  it  was  not  to  be  put  on  record 
unless  an  assignment  was  made,  and  the  assignment 
was  held  off  the  record  until  a  chattel  mortgage 
was  recorded.    Heathman  v.  Bogers,  163  111.  148. 

In  Preston  v.  Spaulding,  120  lU.  208,  where  tbe 
debtor  confessed  judgment  and  on  the  same  day 
made  an  assignment  for  creditors,  it  was  held  that 
under  the  Illlnoisassignmentact  of  1877,  S  18,  pro- 
viding that  every  provision  in  an  assignment  here- 
after made  in  that  state  providing  for  the  payment 
of  one  debt  or  liability  in  preference  to  another 
ahall  be  void,  and  that  all  debts  and  liabilities 
within  the  provisions  of  the  assignment  shall  be 
paid  pro  rata  from  the  assets  thereof,  the  Judgments 
confessed  were  part  of  the  assignment.  It  was  said 
that,  notwithstanding  this  act,  a  debtor  may  in  good 
faith  sell  his  property  to  secure  a  bona  fide  detft, 
but  when  he  yields  dominion  of  his  property  and 
makes  an  assignment  under  the  statute  all  prefer- 
ences are  void,  and  where  a  debtor  has  formed  a  de- 
termination voluntarily  to  dispose  of  his  whole 
estate,  and  has  entered  upon  that  determination.  It 
1b  immaterial  into  how  many  parts  the  execution 
of  his  determination  may  be  broken.  The  law  will 
regard  all  his  acts  having  for  tnelr  object  the  dis- 
position of  his  estate  as  parts  of  ft  single  transac- 
tion. 

In  White  v.  Cotzhausen,  129  U.  8. 829, 82  L.  ed.  677, 
the  case  of  Preston  v.  Spaulding  was  adopted  and 
approved,  and  it  was  held  that  a  bill  of  sale  and  a 
judgment  by  confession  preferring  creditors  were 
void  under  the  Illinois  act  July  1,  1877.  The  opin- 
ion was  based  largely  upon  Winner  v.  Hoyt,  66  Wis. 
227, 67  Am.  Rep.  267,  which  was  a  peculiar  case  in 
Wisconsin  and  has  been  much  crittcised  in  that 
state.  White  v.  Cotzhaiisen  was  also  based  largely 
upon  the  Federal  cases  in  Missouri,which  have  since 
been  overruled  by  Union  Nat.  Bank  v.  Bank  of 
Kansas  City,  186  U.S. 223,  84  L.  ed.  841. 

In  P.  C.  HanfordOil  Co.  v.  First  Nat.  Bank,  126 
111.  684,  where  a  judgment  confessed  was  followed 
by  an  assignment,  it  was  said  notwithstanding  the 
voluntary  assignment  act  a  debtor  though  insol- 
vent may  still  secure  by  mortgage  a  bona  tide  In- 
87L.R  A. 


debtedness  if  done  in  good  faith,  and  not  in  con- 
templation of  an  assignment  under  said  act. 

In  Hide  &  Leather  Nat.  Bank  v.  Kehm.  126111.  461« 
it  was  said  that  since  the  decision  In  Preston  ▼. 
Spaulding,  120 1)1. 206,  tbe  law  was  settled  in  Illinois 
''that  after  a  debtor  has  made  up  his  mind  to  make 
an  assignment  of  his  property  for  the  benefit  of  his 
creditors,  all  conveyances,  transfers,  and  other  dis- 
positions of  his  property  or  assets  made  In  view 
of  his  intended  general  assignment,  whereby  a 
preference  l8  given,*'  will  be  void  within  the  pro- 
hibition of  that  statute,  as  though  inoorporated  in 
the  deed  of  assignment  itself. 

In  Farwell  v.  Nilsson,  138  111.  46,  it  was  said  that 
prior  to  111.  act  1877,  a  preference  by  a  debtor  might 
be  exercised  when  making  a  general  assignment, 
and  such  act  does  not  regulate  or  prohibit  prefer- 
ences generally,  but  only  preferences  in  an  assign- 
ment. 

Indiana, 

In  Indiana  a  mortgage  preferring  a  creditor  is 
not  affected  by  an  assignment,  unless  such  mort- 
gage is  made  contemporaneously  with  the  assign- 
ment, or  it  is  a  part  of  the  scheme  to  make  an  as- 
signment. 

So,  a  mortgage  of  all  the  debtor's  property  pre- 
ferring a  creditor  was  valid,  where  it  was  followed 
by  an  assignment  for  creditors,  but  was  intended 
as  a  mortgage  security.  The  court  said:  **Wbere 
the  instrument  Is  intended  as  a  security  for  the 
payment  of  honest  debts  it  will  be  enforced  accord- 
ing to  its  terms;  but  where  it  appears  that  an  in- 
strument was  intended  to  effect  an  assignment  of 
all  the  debtor's  property,  upon  a  scheme  independ- 
ent of  tbe  statute,  and  not  to  be  administered  by 
the  courts  for  the  benefit  of  all  the  assignor's  cred- 
itors, and  which  was  not  Intended  as  a  security  for 
certain  specified  debts,  such  an  assignment  falla 
within  the  prohibition  of  the  statute  governing 
voluntary  assignments."  Gilbert  v.  McCorkle,  110 
Ind.  216. 

A  mortgage  in  good  faith  preferring  a  creditor 
was  valid  although  a  deed  of  assignment  was  made 
on  the  next  day.  It  was  said  that  a  mortgage  may  be 
made  in  good  faith  to  secure  a  bona  fide  debt,  al- 
though at  the  time  the  mortgagor  is  insolvent  and 
contemplates  making  the  assignment  of  which  the 
mortgagee  had  knowledge,  and  which  follows  the 
next  day.  The  insolvent  having  the  right  to  prefer 
creditors  may  do  so  at  any  time  before  he  executes  a 
deed  of  assignment;  the  intervening  time  be- 
tween the  mortgage  and  assignment  is  wholly  un- 
important except  to  establish  fraud.  And  under 
04924.  Ind.  Bev.  Stat,  providing  that  the  question 
of  fraud  is  a  question  of  fact,  the  findings  of  the 
court  were  affirmed.  Carnahan  v.  Schwab,  127  Ind. 
607. 

And  so,  where  it  was  made  five  days  prior  to  an 
assignment  for  creditors,  although  the  mortgagee 
allowed  the  assignee  to  sell  the  property  and 
sought  a  lien  against  the  proceeds  but  there  was  no 
proof  that  the  mortgage  was  part  of  the  assign- 
ment.   Stlx  V.Sadler.  109  Ind.  264." 
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T.  Bawnan,  35  Or.  864;  Bphraim  v.  KdUher, 
4  Wash.  248,  18  L.  R.  A.  604;  Pierce  v.  Kdly, 
25  Or.  95;  Be  FMer,  25  Or.  64. 

An  assigDoient  for  benefit  of  creditors  under 
the  act  of  1878  dissolves  an  attachment;  the 
property  belongs  to  assignee  and  cannot  be  sold 
on  an  execution  issued  on  a  judgment  entered 
subsequently  to  the  assignment. 

MeKinnd  y.  Baker,  9  Or.  74;  Tiehenor  y. 
Cogffins,  8  Or.  270. 

The  assignee's  title  is  in  no  better  situation 
than  that  of  the  assignor.  He  takes  the  prop- 
erty subject  to  all  the  equitable  liens. 

bomn$  y.  Walton,  37  Ga.  614,  96  Am.  Dec. 


871;  Be  Howe,  1  Paige.  125,  1ft  Am.  Dec.  895; 
Baberts  v.  Corbin,  26  Iowa,  815,  96  Am.  Dec. 
147;  Oammone  y.  Bolman,  11  Or.  284;  J:  L 
Case  Threshing  Maah.  Co.  v.  Campbell,  14  Or. 
460;  Helm  y.  Oilroy,  20  Or.  517;  Kellogg  y. 
MiUer,  22  Or.  406;  8abin  v.  Ld>enbaum,^OT. 
420;  Burrill,  Assignm.  6th  ed.  pp.  482.  488, 
g849;  ChaceY.  Chapin,  180  Mass.  128;  Hathr 
away  y,  FaU  Biver  Nat.  Bank,  181  Mass.  14. 

When  an  assignment  is  attacked  by  a  cred- 
itor for  fraud  and  illegality,  the  onus  is  upon 
him  to  establish  the  fraud. 

Kruse  y.  PrindU,  8  Or.  158;  Bernheimer  y. 
Bindskopf,  116  N.  Y.  428. 


And  a  mortfra^e  by  an  insolyent  firm  preferring 
Individual  creditors  who  had  advanced  the  capital 
was  not  a  part  of  an  assigrnment  made  seven  days 
thereafter,  where  the  asslffnment  was  not  contem- 
plated at  the  time.  Simmons'  Hardware  Co.  v. 
Thomas  (Ind.)  46  N.  B.  645. 

In  Lord  v.  Fisher,  19  Ind.  7,  it  was  said  that  a  con- 
veyance pref errinfiT  a  creditor  would  not  be  Invalid, 
although  the  preferred  creditor  knew  that  the  debt- 
or contemplated  at  that  time  to  make  an  assismment 
for  creditors. 

But  a  mortffaffe  preferrinir  a  creditor  was  con- 
trolled by  the  asslflrnment  law,  and  was  void,  where 
it  was  made  twenty  minutes  before  an  assignment 
for  creditors  and  in  contemplation  of  such  assigrn- 
ment. The  court  said  that  if  it  bad  been  made  in 
good  faith  It  would  have  been  different.  Peed  v. 
Blllott,  184  Ind.  686. 

And  so  where  it  was  executed  contemporane- 
ously with  and  as  a  part  of  a  deed  of  assignment. 
JohQ  Shilllto  Ck>.  v.  McConnell,  180  Ind.  41. 
Indian  Urriiory, 

A  sale  of  a  part  of  a  stock  of  groods  was  not  void 
where  a  sale  of  the  whole  stock  had  been  made 
previously  to  the  same  creditor  in  consideration  of 
his  claim,  and  his  note  fdven  for  the  balance,  but 
this  had  been  rescinded  and  after  the  sale  of  a  part 
the  grantor  made  an  assignment  for  creditors. 
The  Arkansas  statute  on  assignments  had  not  been 
adopted  for  the  Indian  territory,  where  the  prefer- 
ence was  made.  The  goods  held  by  the  assignee 
were  not  subject  to  attachment  and  the  assignor 
had  the  right  to  prefer  his  creditors.  Bear  y. 
Books,  4  U.  8.  App.  800. 60  I^ed.  Bep.  898. 

Iowa. 

Iowa  Code,  S  2]16(Bev.  •18S8,Code  1861,  S  977),  pro- 
vides that  no  general  assignment  of  property  by  an 
insolvent  or  in  contemplation  of  insolvency  for  the 
benefit  of  creditors  of  the  assignor  shall  be  valid, 
unless  it  be  made  for  the  benefit  of  all  his  creditors 
in  proportion  to  the  amount  of  their  claims. 

Under  these  sections  of  the  Iowa  Code,  prefer- 
ences made  by  mortgage  or  sale  are  not  assignments 
for  creditors,  or  a  part  of  an  assignment  unless 
made  contemporaneously  with  an  assignment,  or 
unless  they  are  part  of  the  scheme  to  make  an  as- 
signment for  creditors. 

So,  a  mortgage  preferring  a  creditor  was  not 
part  of  an  assignment  for  creditors,  where  at  the 
time  the  mortgage  was  made  the  debtors  were  pre- 
paring, and  thereafter  on  the  same  day  executed, 
a  deed  of  assignment  in  another  state  of  all  their 
property  with  preferences.  Lyon  v.  Mollvalne,  24 
Iowa,  9. 

And  so  where  an  assignment  was  made  but  was 
not  intended  to  be  made  at  the  time  the  mortgage 
was  made.    Clement  v.  Johnson,  86  Iowa,  606. 

And  BO  where  after  a  chattel  mortgage  was  made 
preferring  a  creditor  four  others  were  placed  on  rec- 
ord without  the  knowledge  of  the  mortgagee,  and 
the  same  day  twelve  others  covering  all  the  debtor's 
property  were  made  which  were  not  delivered, 
87  L.  R.  A. 


and  then  an  assignment  for  creditors  was  made, 
but  at  the  time  of  the  giving  of  the  preferred 
mortgage  it  was  not  the  intention  of  the  delator 
to  make  a  general  assignment  for  the  benefit  of  the 
creditors,  and  the  mortgages  In  controversy  did  not 
encumber  all  the  debtor's  property.  Clement  v. 
Johnson,  86  Iowa,  666. 

And  so  where  four  chattel  mortgages  and  a  con- 
veyance of  real  estate  preferring  creditors  were 
made  by  an  insolvent  debtor,  although  a  deed  of  as- 
signment was  made  the  same  day,  but  there  was  no 
evidence  that  the  debtor  intended  to  make  an  as- 
signment at  the  time  of  the  execution  of  the  pref- 
erences.   Farwell  v.  Cunningham,  86  Iowa,  69. 

And  so  where  an  Insolvent  debtor  made  three 
chattel  mortgages  of  all  his  property  preferring 
creditors,  and  subsequently  on  the  same  day  made 
an  assignment  for  creditors,  but  did  not  contem- 
plate making  the  assignment  when  he  made  the 
mortgage.    Farwell  v.  Jones,  68  Iowa,  816. 

And  so  where  three  chattel  mortgages  were  given 
preferring  creditors,  but  it  was  not  shown  that  at 
the  time  the  chattel  mortgages  were  executed  the 
debtor  contemplated  or  Intended  to  make  an  as- 
signment for  the  benefit  of  his  creditors,  although 
he  did  make  an  assignment  within  three  days  there- 
after.   Bothschild  V.  Hasbrouck,  72  Fed.  Bep.  818. 

And  so  where  a  mortgage  was  made  some  three 
hours  prior  to  the  making  of  an  assignment,  but 
at  the  time  of  making  the  mortgage  the  grantor 
did  not  Intend  to  make  an  assignment.  Perry  v. 
Tezlna,  68  Iowa,  26. 

And  so  where  a  mortgage  by  an  insolvent  firm 
was  made  to  obtain  a  release  of  an  attachment,  al- 
though the  debtors  intended  making  an  assignment 
before  the  attachment  was  issued,  and  did  make 
one  the  day  the  mortgage  was  made,  but  there  was 
no  collusion  or  intention  on  the  part  of  the  debtor  to 
prefer.  Bock  Island  Plow  Co.  v.  Breese,  88  Iowa,  663. 

And  so  where  a  chattel  mortgage  was  made  to  se- 
cure the  purchase  price  of  a  stock  of  goods,  and 
was  in  pursuance  of  an  original  agreement  that  in 
case  of  financial  embarrassment  the  debtor  would 
secure  the  debt  by  such  a  mortgage,  specifying  the 
property  to  be  covered  by  the  mortgage,  although 
such  mortgage  was  put  upon  record  without  the 
assent  of  the  mortgagee  or  without  delivery.  In 
this  case  the  debtor  made  an  assignment  the  next 
day.  Be  Ouyer,  69  Iowa,  586.  In  this  case  it  was 
said  the  facts  appearing  in  the  case  at  bar,  that  the 
agreement  to  execute  the  mortgage  was  made  when 
the  debt  was  contracted  and  specified  the  property 
to  be  covered  by  the  mortgage,  distinguished  it 
from  Cole  v.  Dealham,  18  Iowa,  661,  in  which  like 
facts  do  not  appear. 

And  so  where  a  mortgage  was  made  on  the  16th 
of  December,  by  a  corporation  that  was  not  then  In- 
solvent, and  it  preferred  directors  who  were  In- 
dorsers  on  its  paper  and  to  secure  future  loans,  but 
was  not  recorded  until  February  11,  and  a  general 
assignment  was  made  the  next  day.  The  mortgage 
was  not  executed  In  contemplation  of  insolvency, 
as  at  the  time  it  was  made  there  was  no  thougjbt  of 
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The  party  who  alleges  fraud  must  make 
good  his  allegation  I  y  clear  and  satisfactory 
evidence  such  as  will  preponderate  over  pre- 
sumption or  evidence  on  the  other  side. 

Bigelow.  Fr.  p.  142,  sub.  »,  and  numer- 
ous authorities  there  cited;  1  Beach,  Mod.  Eq. 
Jurisp.  §  71. 

A  husband  may  prefer  his  wife  over  other 
creditors. 

See  Cornell  v.  Oibion,  114  Ind.  144;  Smith 
V.  Hardy,  36  Wis.  417;  3  Cobbey.  Chat. 
Mortg.  §$  661-663.  777,  778;  Cooper  v.  Firet 
Nat.  Bank,  40  Kan.  5;  FarweU  v.  Jonea,  08 
Iowa,  816;  Perry  v.  Vezina,  68  Iowa,  25. 


No  stronger  proof  if  required  to  establish 
this  relation  of  debtor  and  creditor  between  % 
husband  and  wife  than  in  other  cases. 

Stewart,  Hush.  &  W.  $  45. 

Messrs,  Thomas  G.  Greene  and  F.  D. 
Cluumberlain*  for  respondent. 

The  chattel  mortgage  from  S.  N.  Wilkinsto 
Manr  A.  Wilkins  is  void,  because  given  on  a 
stock  of  merchandise,  and  the  mortgaj^r  was 
left  in  possession  with  full  power  of  disposing 
of  the  goods  for  his  own  benefit. 

Orton  V.  Orton,  7  Or.  478,  88  Am.  Rep. 
717;  Jacobs  Bros,  v.  Brrtin,  9  Or.  52;  Bremer 
▼.  Fleekenstein,  9  Or.  266. 


ioflolvency.  Proximity  in  time  itself  will  not 
Justify  holding  the  mortgage  to  be  a  part  of  an  as- 
signment for  creditors.  Ke  Bloomfleld  Woolen 
Mills  (Iowa)  TON.  W.  115. 

So,  transfers  by  an  Insolvent  were  not  part  of  a 
general  assignment  for  oreditors,  whioh  was  made 
the  next  day,  where,  at  the  time  of  making  transfers 
and  pledges  and  giving  collaterals,  the  insolvent 
had  not  determined  to  make  an  assignment.  South 
Branch  Lumber  Co.  v.  Ott,  142  U.  8.  022,  85  L.  ed. 
1136. 

And  a  bill  of  sale  preferring  a  creditor,  made  on 
the  2d  of  the  month,  and  a  bill  of  sale  made  to 
another  creditor  on  the  8d,  were  not  part  of  a 
general  assignment,  where  an  assignment  was 
made  on  the  3d,  after  these  two  bills  of  sale,  and 
the  preferred  creditor  accepted  the  property. 
Bollesv.  Creighton,  78  Iowa,  199. 

Chattel  mortgages  were  not  affected  by  the  as- 
signment law  where  they  were  executed  and  deliv- 
ered one  hour  before  the  execution  of  an  assign- 
ment for  creditors,  which  was  not  intended  to  be 
made  at  the  time  of  making  the  mortgage.  But  as 
to  other  mortgages  made  at  the  same  time,  but  not 
delivered  or  accepted  until  after  the  assignment, 
the  preference  was  void,  under  Iowa  Code,  S  2117. 
Gage  V.  Parry,  09  Iowa,  606. 

In  Van  Patten  v.  Burr,  68  Iowa,  61R,  a  petition 
stated  a  cause  of  action  where  it  alleged  that  sev- 
eral chattel  mortgages  and  a  deed  of  assignment 
made  the  same  day  were  intended  to  constitute  a 
general  assignment  for  creditors,  and  constituted 
one  transaction,  and  the  preferences  were  void  un- 
der Iowa  Code,  I  2115.  Distinguishing  Lampson 
V;  Arnold,  19  Iowa,  479,  for  in  that  case  there  was 
an  absolute  transfer  of  property  in  payment  of  the 
debt 

On  a  subsequent  trial  it  was  shown  that  the  mort- 
gage, though  dated  the  same  day  as  the  deed  of  as- 
signment, was  executed  and  delivered  the  preced- 
ing day*  and  that  the  mortgagee  had  no  notice  of 
any  intention  to  execute  the  assignment,  and  it  was 
heldthat  the  mortgage  formed  no  part  of  the  as- 
signment.   Van  Patten  v.  Burr.  66  Iowa,  224. 

And  a  preference  in  property,  and  a  transfer  to 
another  of  money  and  to  a  third  in  paper,  were  not 
void  under  this  section,  although  the  debtors  made 
a  general  assignment  of  what  was  left  pro  rata 
for  the  benefit  of  their  creditors.  The  prefer- 
ences were  not  affected  by  the  fact  that  the  debt- 
ors were  insolvent  or  were  about  to  make  a  gen- 
eral assignment,  nor  were  the  conveyances  a  part 
of  the  general  assignment,  as  it  was  between  dif- 
ferent parties.  The  fact  that  they  were  nearly  of 
the  same  time  had  no  influence  upon  determining 
the  validity  of  the  transaction.  Lampson  v.  Arnold, 
19  Iowa,  479.    See  Van  Patten  v.  Burr,  56  Iowa,  224. 

In  Le  Mojme  v.  Braden,  87  Iowa,  739,  it  was  said 
that  a  transfer  of  stock  preferring  a  creditor,  made 
on  the  same  day  of  an  assignment,  was  not  shown 
to  be  a  part  of  a  general  assignment. 

But  under  Iowa  Code,  S  2116,  deeds  of  trust  con- 
stituted an  assignment  for  creditors,  where  thej 
were  made  by  an  insolvent  firm  who  were  transact- 
87  L.  R.  A. 


ng  a  banking  business,  and  who  also  const  a 

icorporation  investment  company,  and  who  also' 
operated  a  private  bank  at  another  place  where 
such  deeds  preferred  the  depositors  in  the  bank,  and 
a  mortgage  was  made  by  the  firm  to  the  invest- 
ment company*  and  other  mortgages  were  made  to 
other  parties  and  a  deed  of  assignment  made  by  the 
investment  company,  the  whole  being  all  the  prop- 
erty, and  the  transactions  as  simultaneous  as  it  was 
practicable  to  make  them.  Blwell  v.  Kimball  (Iowa) 
09N.W.286. 

And  in  Cole  v.  Dealham,  18  Iowa,  661,  two  mort- 
gages were  held  to  be  part  of  an  assignment  for 
creditors,  where  they  were  made  and  filed  for  record 
without  the  knowledge  of  the  mortgagee,  and  five 
minutes  thereafter  the  mortgagor  filed  a  deed  of 
general  assignment  of  the  same  date. 

80,  a  bill  of  sale  to  a  preferred  creditor  was  void 
where  be  knew  that  the  debtor  was  insolvent  and 
contemplated  making  an  assignment,  which  he  did, 
and  the  execution  of  the  two  Instruments  was  so 
connected  in  time,  intention,  and  ciroumstances  as 
to  constitute  one  transaction  under  Iowa  Code^ 
•  2116.    Falker  v.  Linehan,  88  Iowa,  ML 

And  a  bill  of  sale  was  an  assignment  for  creditors 
where  it  covered  all  the  debtor's  property  subject 
to  execution,  and  was  followed  by  an  assignment 
for  creditors,  and  the  grantee  was  the  debtors*  wife, 
who  had  no  properly  and  who  executed  a  chattel 
mortgage  as  consideration  therefor,  agreeing  to  pay 
certain  creditors  of  the  grantor  in  different  order  of 
priorities.  Van  Horn  v.  Smith,  60  Iowa.  142. 
Kannas. 

In  Kansas  a  mortgage  preferring  a  creditor  is  not 
a  part  of  a  general  assignment  made  near  the  same 
time,  unless  it  is  made  simultaneously  therewith. 

80,  a  chattel  mortgage  was  not  a  part  of  an  as- 
signment for  creditors,  where  the  mortgages  were 
made  in  the  forenoon  and  a  general  assignment  of 
all  the  property  remaining  after  satisfying  such 
mortgages  was  made  in  the  afternoon  of  the  same 
day.  The  court  said  that  even  if  the  mortgagor 
contemplated  making  an  assignment  when  the 
mortgagee  were  made,  it  would  not  of  itself  inval- 
idate them.  In  this  case  the  mortgagee  denied  any 
knowledge  that  an  assignment  was  to  be  made  whea 
the  mortgages  were  executed,  and  the  mortgagor 
testified  that  he  did  not  determine  upon  the  execu- 
tion of  an  assignment  until  after  the  mor^rages 
were  made.    De  Ford  v.  Nye,  40  Kan.  665. 

And  where  the  assignment  was  made  the  next 
day,  and  the  chattel  mortgages  were  made  in  good 
faith  for  a  valid  consideration,  and  were  not  intend- 
ed to  constitute  a  general  assignment.  The  court 
said  that  it  is  true  that  the  defendant  had  agreed  to 
make  a  general  assignment  at  the  time  of  the  exe- 
cution of  the  chattel  mortgage,  and  in  fact  doeed 
his  store  on  the  evening  of  that  day  with  a  view  to 
an  assignment,  yet  these  facts  do  not  establish  that 
the  chattel  mortgages  and  the  general  assignment 
were  intended  to  constitute  a  single  transaction. 
As  to  this  latter  part  this  was  overruled  in  Wyetb 
Hardware  Co.  v.  Standard  Implement  Co.  47  Kan. 
423.    Bailey  V.Kansas  Mfg.  Cor«  Kan.  73.1 
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The  asflignmeDt  for  benefit  of  creditors  is 
Toid  because  it  cootsins  a  preference  in  favor 
«f  Mary  A.  Wilkins—tbe  assignment  asserting 
that  Mary  A.  Wilkins  had  a  first  lien  on  the 
«tock  of  furniture  for  $600  and  interest,  when 
no  such  lien  existed. 

Hill's  Code,  §§  8178,  8187. 

The  asdiffnment  Is  also  void  because  the 
•chattel  mortgage  from  8.  N.  Wilkins  to  Mary 
A.  Wilkins,  and  the  assignment  for  benefit  of 
•creditors,  were  parts  of  one  transaction,  and 
the  two  instruments  were  intended  by  b.  N. 
Wilkins  to  operate  as  an  assignment  for  bene- 


fit of  creditors  with  a  preference  in  favor  of 
Marv  A.  Wilkins. 

Hill's  Code,  §g  8178,  8187;  Stout  v.  Watson^ 
19  Or.  251;  Hahn  v.  Salmon,  20  Fed.  Rep.  801; 
Berrff  v.  Outts,  42  Me.  445:  Perrp  v.  Holden, 
22  Pick.  269;  Pre$ton  v.  Spaulding,  120  111. 
208;  Doggett.  B,  d  U,  Co,  v.  Herman,  16  Fed. 
Rep.  812;  White  v.  Cotzhausen,  129  U.  8.  829, 
82  L.  ed.  677;  Fir$t  Nat.  Bank  v.  Bard,  59 
Hun,  529;  KeUogg  v.  Boot,  28  Fed.  Rep.  525; 
Baekhaui  v.  Steeper,  66  Wis.  68;  Winner  v. 
Hoyt,  66  Wis.  227,  57  Am.  Rep.  257;  Bolt  v. 
Bancroft,  80  Ala.   198;  Abegg  v.   Bishop,  66 


In  Wyeth  Hardware  Go.  v.  Standard  Implement 
•Co.  47  Kan.  423,Bailey  v.  Kansas  Mfg.  Co. 82  Kan.  T8, 
was  dtotinirulshed,  as  a  debtor  enFaired  in  making:  a 
^reneral  assignment  oannot  at  tbe  same  time  make 
valid  preferences  by  chattel  mortgage  or  otherwise. 
It  could  Dot  be  said  in  tbat  case  tbat  tbe  deed  of  as- 
dgoment  and  cbattel  mortgages  were  made  at  tbe 
«ame  time.  If  that  case  differs  from  this  It  must 
be  overruled. 

But  under  Taylor's  Kan.  Qeu,  Stat  Y  342.  provid- 
ing that  every  voluntary  assignment  of  lands  or 
•chattels  made  by  a  debtor  In  trust  for  bis  creditors 
«baU  be  for  the  benefit  of  all  creditors  in  proportion 
to  their  claims,  chattel  mortgages  were  part  of  a 
geueral  assignment  where  they  were  made  slmul- 
'taneously  therewith  and  the  debtor  intended  to 
«Dake  an  assignmont  before  the  execution  of  the 
-chattel  mortgage.  Wyeth  Hardware  Co.  v.  Stand- 
•furd  Implement  Co.  47  Kan.  428. 

And  mortgages  preferring  creditors  were  void 
-where  a  deed  of  assignment  was  mode  at  the  same 
time  and  acknowledged  fifteen  minutes  after  a 
mortgage,  and  the  mortgagee  had  no  knowledge 
4>f  the  execution  of  the  mortgage  until  some  time 
.after  the  assignment.  Watklns  Nat.  Bank  v.  Sands, 
47  Kan.  601. 

And  a  mortgagee  was  not  entitled  to  a  preference 
-where  mortgages  were  made  at  the  same  time  a  deed 
•of  assignment  was  prepared  and  executed  on  the 
•same  day,  and  before  any  of  them  were  executed  a 
temporary  assignee  was  selected  and  the  deed  of 
assignment  was  made  a  few  minutes  after  the  mort- 
igages,  which  were  recorded  about  ten  minutes 
prior  to  the  deed  of  assignment.  They  were  all 
in  contemplation  at  the  same  time  and  executed 
and  completed  substantially  at  the  same  time. 
•Goodman  v.  Kendall,  66  Kan.  480. 

Kentucky. 

Kentucky  Oen.  Stat.  chap.  44,  art.  S,  commonly 
known  as  the  act  of  186 1,  provides  tbat  preferences 
by  an  insolvent  debtor,  made  in  contemplation  of 
insolvency,  shall  inure  to  the  benefit  of  all  credit- 
•on  equally.  The  decisions  are  all  under  these 
«tatutes  and  preference  by  mortgages  or  sales  made 
in  contemplation  of  insolvency  inure  to  the  benefit 
•of  all  the  creditors. 

So,  a  conveyance  by  an  insolvent  preferring  a 
•creditor  was  an  assignment  for  creditors,  where  the 
debtor  made  an  assignment  about  one  month  after 
the  sale,  and  the  debtor  must  have  known  that  he 
was  Insolvent.    MoKee  v.  Scobee,  80  Ky.  124. 

And  a  mortgage  made  by  an  Insolvent  was  for  the 
4>enefit  of  all  creditors  where  such  mortgage  was 
made  in  contemplation  of  insolvency  and  with  a  de- 
sign to  prefer  a  creditor.  In  this  case  the  mortga- 
gor made  a  deed  of  assignment  and  the  mortgage 
was  recorded  after  the  deed  of  assignment  was 
<nade.    Farmer  v.  Hawkins,  70  Ky.  182. 

And  successive  mortgages  made  by  an  insolvent 
within  a  short  time  after  each  other,  and  followed 
by  a  deed  of  assignment,  were  held  to  be  made  in 
contemplation  of  insolvency  and  controlled  by  the 
assignment  law,  although  the  debtor  and  creditor 
t7L.R  A. 


testified  that  no  such  purpose  was  contemplated. 
Baker  v.  Kinnaird,  04  Ky.  6. 

And  a  delivery  of  timber  by  an  insolvent  prefer- 
ring an  old  debt  was  void,  and  the  grantee  was  re- 
quired to  account  for  its  value  where  the  debtor 
made  a  general  assignment  after  the  preference. 
Vinson  v.  McAlpln.  87  Ky.  867. 

But  in  Levis  v.  Zinn,  S6  Ky.  628,  under  Ky.  Oen. 
Stat.  chap.  44,  art.  2,  a  mortgage  preferring  a  credit- 
or was  held  not  to  be  made  In  contemplation  of 
insolvency,  where  at  the  time  of  Its  execution  the 
assets  amounted  to  nearly  the  Indebtedness,  and 
the  evidence  showed  that  the  debtor  believed  that 
at  the  time  of  the  execution  of  the  mortgage  he 
would  be  able  to  continue  bis  business  and  pay  off 
all  his  debts,  although  shortly  after  the  mortgage 
was  made  the  debtor  made  an  assignment  for  cred- 
itors. 

In  German  Security  Bank  v.  Jefferson,  10  Bush, 
806,  where  a  firm  made  a  deed  of  assignment,  it  was 
said  that  a  debtor  has  the  right  to  pay  any  creditor 
he  may  select,  even  though  he  is  unable  to  pay  all 
his  debts  in  full,  subject  only  to  the  right  of  cred- 
itors not  preferred  to  take  advantage  of  the  act  of 
l&W,  and  he  may  mortgage  or  pledge  a  portion  of 
his  estate,  and  it  will  be  respected  except  when  at- 
tacked  under  the  act. 

XoicCtiana. 

In  Louisiana  a  transfer  out  of  the  ordinary  course 
of  business  on  the  eve  of  bankruptcy  preferring  a 
creditor  is  void,  and  so  is  a  conveyance  of  all  the 
debtor's  property,  where  the  preferred  creditor  has 
knowledge  of* the  Insolvency.  But  preferences 
made  in  pursuance  of  previous  contracts  made  by 
a  sol  vent  party,  or  where  the  transfer  is  not  attacked 
in  time,  are  sustained. 

Every  contract  shall  be  deemed  to  have  been 
made  in  fraud  of  creditors,  when  the  obligee  knew 
that  the  obligor  was  in  Insolvent  circumstances, 
and  when  such  contract  gives  to  the  obligee,  if  lye 
be  a  creditor,  any  advantage  over  other  creditors 
of  the  obligor.    La.  Rev.  Code,  art.  1084. 

No  sale  of  property,  or  other  contract  made  in 
the  usual  course  of  the  party's  business,  nor  any 
payment  of  a  Just  debt  in  money,  shall  be  affected 
by  virtue  of  any  provision  In  this  section,  although 
the  party  was  in  Insolvent  circumstances,  and  the 
person  with  whom  he  contracted,  or  to  whom  he 
made  the  payment,  knew  of  such  insolvency.  La. 
Rev.  Code,  art.  1086. 

No  contract  made  between  the  debtor  and  one  of 
his  creditors  for  the  purpose  of  securing  a  Just 
debt  shall  be  set  aside  under  this  section,  although 
the  debtor  was  insolvent  to  the  knowledge  of  the 
creditor  with  whom  he  contracted,  and  although 
the  other  creditors  were  injured  thereby,  if  such 
contract  were  made  more  than  one  year  before 
bringing  the  suit  to  avoid  it,  and  if  it  contains  no 
other  cause  of  nullity  than  the  preference  given  to 
one  creditor  over  another.    La.  Rev.  Code,  art.  1087. 

So,  a  transfer  out  of  the  ordinary  course  of  busi- 
ness and  on  the  eve  of  bankruptcy,  preferring  a 
creditor,  was  a  fraud  on  tbe  other  creditors,  and  was 
void.   Debon  v.  Baohe,  1  Mart.  (^840;  Ritchie  v. 

Digitized  by  LjOOQIC 


479 


Oregon  Sufbvmb  Coubt. 


Apr., 


Hun,  8;  Eide  d  Leather  Nat  Pank  v.  Rehm, 

126  111.  461 ;  Burnham  v.  Haekins,  79  Mich. 
35;  Putney  v.  Friedeben,  82  S.  C.  492;  Mein- 
hard  Bros.  v.  Strickfnnd,  29  8.  C.  491;  Austin 
y.  Morris,  23  8.  C.  893;  Wilks  v.  WyZ^^r,  22  8. 
C.  108,  53  Am.  Rep.  706;  Berger  v.  Varrelmann, 

127  N.  Y.  281,  12  L.  R.  A.  808;  Spelman  v. 
Freedman,  180  N.  T.  421 ;  Datis  v.  Barrinffton, 
65  Hud,  109;  Cc^^tf  ▼.  Dealham,  18  Iowa,  551; 
Burrom  ▼.  Lelmdorff,  8  Iowa,  96,  101;  Fa/i 
Pa«tfn  V.  -BwTT,  52  Iowa,  518;  Van  Horn  v. 
iSmtYA,  59  Iowa,  142;  Hyman  v.  Barmnn,  6 
Wash.  516;  McAllister  v.  Mars/iaU,  6  Binn. 
888,  6  Am.  Dec.  458;  P.  C.  Eanford  OU  Co,  v. 


First  Nat  Bank,  126  111.  585:  Heathman  v. 
iftj^<?r«.  153  111.  143;  Miner^f  Nat  BanJ^s  Ap- 
peal, 57  Pa.  193;  Hfineman  v.  Bart^  55  Mich. 
64;  Hardt  v.  S(?Att?flr6,  72  Hun  109;  Richmond 
y.  Mississippi  Mills,  52  Ark.  30,  4  L.  R.  A. 
418;  Livermore  v.  McNair,  34  N.  J.  Eq.  478; 
iSo^tf  V.  Wyncoop,  104  U.  8.  319,  26  L.  ed. 
740;  Freund  y.  Taegerman,  26  Fed.  Rep. 
812. 

8{Dce  the  chattel  mortga^  is  void  and  the 
assignment  is  yoid,  the  attachment  is  the  first 
lien  on  the  property,  and  is  not  disturbed  by 
the  fraudulent  assignment. 

Hill's  Code,  §§  3178,  8187. 


Sands,  10  Mart.  (La.)  704;  Ooddinfirton  v.  Tap- 
per, 4  La.  120;  Roussel  v.  Dukeylus,  4  BCart.  (La.) 
MO. 

And  a  sale  giving  a  preference  by  an  insolyent  on 
the  eve  of  bankruptcy,  preferring  a  creditor  who 
had  a  lien  on  the  same  property,  was  void.  Meeker 
y.  Williamson,  4  Mart.  (La.)  (fiO. 

And  a  sale  by  a  husband  of  Immovables  and 
slaves  was  void,  where  It  was  twenty  days  before  a 
voluntary  surrender  to  his  creditors,  under  La.  act 
February  20, 1817,  S  24,  providing  for  setting  aside 
conveyances  made  by  an  insolvent  within  three 
montbs  next  preceding  hia  failure,  which  gave  an 
unjust  preference  to  one  or  more  of  his  creditors. 
Lefebvre  v.  De  Montilly,  1  La.  Ann.  42. 

And  under  La.  Code,  art.  1979,  providing  that 
every  contract  shall  be  deemed  to  have  been  made 
in  fraud  of  creditors,  when  the  obligee  knew  that 
the  obligor  was  in  insolvent  circumstances,  and 
when  sucb  contract  gives  to  the  obligee  if  he  be  a 
creditor  any  advantage  over  other  creditors  of  the 
obligor,  a  mortgage  preferring  a  creditor  was  void 
where  the  creditor  knew  the  debtor  was  insolvent, 
even  though  it  was  executed  tbree  months  before 
the  failure.   Prats  v.  His  Creditors,  6  Rob.  (La.)  288. 

A  sale  of  goods  in  discharge  of  an  antecedent 
debt  out  of  the  ordinary  course  of  business  was 
void  where  the  debtor  filed  the  petition  for  the  sur- 
render of  bis  property  four  days  thereafter.  Gan- 
fleld  V.  Maher,  4  Mart.  N.  S.  174w 

A  conveyance  to  a  creditor  of  all  the  debtor's 
property,  where  the  creditor  knew  the  debtor  was 
insolvent,  was  fraudulent,  under  Qiv.  Code,  arts. 
1965-1081,  Acts  18]7.  p.  188.  S  24.  Hodge  v.  Morgan,  2 
Mart.  N.8. 61:  Henderson  v.  Morgan,  4  Mart.  N.  S.  640. 

And  the  same  was  held  in  regard  to  a  sale  of 
goods.    Floranec  y.  Nolan,  4  La.  Ann.  829. 

Under  La.  Code,  art.  1965  et  mq.,  a  sale  preferring 
one  set  of  creditors  was  void  where  the  debtor  ab- 
B9onded  soon  after  making  the  conveyance,  al- 
though the  preferred  creditors  claimed  that  they 
were  ignorant  of  the  vendor's  actual  insolvency. 
Taylor  v.  Knox,  2  La.  16. 

And  a  conveyance  preferring  a  creditor  was  void 
where  it  was  made  for  the  purpose  of  protecting  a 
debtor  from  the  pursuits  of  other  creditors  and  also 
to  secure  a  debt  due.  The  court  said  that  if  he  had 
taken  a  mortgage  on  the  land  for  the  security  of 
his  debt  the  transaction  might  have  been  legal  and 
bona  fide,  unless  the  knowledge  of  the  debtor's  in- 
solvency was  brought  home  to  the  creditors.  Zach- 
arie  v.  Buckman,  8  La.  805. 

Under  La.  Bev.  Stat.  1870,  •  1806,  which  Is  act  1865, 
No.  822,  9  25,  providing  that  any  debtor  who  shall 
within  three  months  next  preceding  his  failure 
have  sold  or  mortgaged  or  disposed  of  his  goods  in 
order  to  give  an  unjust  preference,  shall  be  de- 
barred from  the  benefit  of  the  insolvent  law  and 
the  deed  or  acts  shall  be  void,  a  mortgage  made 
within  the  prohibited  time  to  secure  an  antecedent 
debt  was  void,  whether  the  Insolvency  of  the  debtor 
was  known  to  the  creditor  or  not.  Black  v.  Rioh- 
aid^ion,  87  La.  Ann.  504. 

But  a  sale  of  goods  made  in  the  usual  course  of 
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business  was  not  void  where  the  debtor  was  in- 
solvent and  the  preferred  creditor  knew  of  such 
insolvency.  The  preferred  creditor  was  protected 
by  La.  Civ.  Code,  art.  1981,  and  the  latter  clause  of 
article  1973.    Xiqnes  v.  Rivas,  16  La.  Ann.  406. 

And  where  it- was  shown  that  the  debtor  was  in 
business  and  in  good  credit,  and  gave  a  mortgage 
to  secure  a  creditor,  but  made  a  surrender  of  his 
property  about  four  months  afterwards.  Jacobs 
v.  His  Creditors.  11  La.  98. 

And  where  a  transfer  by  an  insolvent  merchant 
to  another  merchant  was  made,  and  they  had  been 
in  the  habit  of  interchanging  articles.  Bobbins  v. 
Leverlch,  6  La.  840. 

And  a  prererence  to  a  bank  was  sustained  where 
it  was  made  on  the  eve  of  a  cession  for  creditors, 
but  was  made  under  a  pledge  more  than  a  year  be- 
fore the  revocatory  action.  Caldwell  y,  Atchafai- 
aya  Bank,  14  La.  806. 

A  mortgage  made  in  consideration  of  a  pc^niiee 
in  iiempo  habU  to  secure  a  debt  was  good,  though 
the  mortgage  was  made  but  a  few  days  before  the 
mortgagor's  failure.  Wyer  v.  Sweet,  2  Mart.  N. 
S.588. 

So,  a  mortgage  given  and  inscribed  at  any  time 
previous  to  the  three  months  immediately  preced- 
ing the  failure  of  the  debtor  will  not  be  presumed 
fraudulent.  In  this  case  the  record  did  not  show 
by  any  evidence  the  length  of  time  which  elapsed 
between  the  inscription  of  mortgages  and  the  fail- 
ure of  the  debtor,  and  it  was  Held  that  it  must  be 
viewed  as  having  been  made  at  a  period  inauspi- 
cious.   Gilbert  v.  His  Oeditors,  6  La.  145. 

And  a  mortgage  securing  a  creditor  was  valid 
under  La.  Code,  art.  1979,  where  the  creditor  was 
not  aware  of  the  debtor's  insolvency,  and  the  ac- 
tion was  not  instituted  within  one  year  from  the 
date  of  the  contract  of  mortgage  under  article 
1782.    Brander  v.  Bow  mar,  16  La.  370. 

Under  La.  av.  Code,  arts.  1968,  1970.  1976,  1984« 
2655, 2658,  providing  that  the  debtor's  property,  the 
common  pledge  of  all  the  creditors,  is  not  to  be  ap- 
propriated for  the  benefit  of  one  of  them,  a  pref- 
erence by  the  delivery  of  manufactured  patented 
articles  to  the  patentee  was  not  void,  where  the 
patentee  was  solely  authorized  to  sell  the  machine, 
and  was  the  only  party  to  whom  the  incomplete 
parts  of  the  machine  were  of  the  least  value.  The 
transfer  treating  the  defendant  as  a  mere  creditor 
discharged  over  $3,000  of  debt  and  was  for  the  ben- 
efit of  creditors.  Baldwin  v.  McDonald,  48  La.  Ann. 
1460. 

In  Brown  v.  Kenner,  3  Mart.  (La.)  270,  where  a 
creditor,  with  the  knowledge  that  his  debtor  was 
insolvent  unless  he  relieved  him,  loaned  him  $2,000 
and  took  an  assignment  of  a  mortgage  which  the 
debtor  held  as  security  for  the  payment  of  this  sum, 
and  also  of  $4,000  which  the  debtor  owed  him  on  ac- 
count of  previous  transactions,  and  the  debtor 
ceded  his  property  within  two  days  for  the  benefit 
of  creditors,  it  was  held  that  as  to  the  considera- 
tion advanced  the  transaction  was  legal. 

Under  La.  act  1817, 11 22-24,  which  acts  are  made 
the  subject  of  the  act  of  1840, 1 7,  providing  that  a 
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WolT«rtoB«  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  creditors'  suit  to  set  aside  a  chattel 
mortgage  executed  by  the  defendaot  S.  N.  Wil- 
kins  to  his  wife,  Mary  A.  Wilkins,  and  also 
an  assignment  subsequently  made  by  Wilkins 
to  the  defendant  Johnson.  Plaintiff's  conten- 
tion, comprehensiyely  stated,  is  that  the  mort- 
gage is  void  upon  the  alleged  sTOund  that  the 
mortgagor  was  allowed  to  retain  possession  of 
themoitgaged  property,  and  to  sell  and  dispose 
of  the  same  for  his  own  use  and  benefit  in  the 
usual  course  of  trade;  and  that  the  eiecution 
of  the  mortgage  was  part  of  a  preconcerted 


scheme  to  effect  a  general  assignment  for  the 
benefit  of  creditors,  but  with  a  preference  to 
Mrs.  Wilkins;  and  hence  that  the  assignment 
is  also  void.  The  facts  underlying  the  conten- 
tion are«  in  brief,  as  follows:  &n  January  18» 
1894.  the  defendant  Wilkins  was  the  proprietor 
of  a  furniture  store  in  Corvallis.  and  largely  in- 
debted to  sundry  creditors.  The  representa- 
tive of  the  Portland  creditors  called  upon  him- 
at  noon  on  that  day  for  the  purpose  of  obtain- 
ing security  for  the  payment  of  their  demands, 
and  he  was  led  to  believe  that  unless  he  made 
a  satisfactory  settlement  they  would  attach. 
During  the  interview  Wilkins  gave  a  statement 


perion  oonTiotfed  of  havlnir  aHenateo,  mortfraged, 
or  pledired  any  of  his  inroperty  to  tb«»  prejudloe  of 
hlsoreditora,  or  havlosr within  three  months  next 
preceding'  his  failure  transferred  his  property  in 
order  to  give  an  unjust  preference,  shall  be  de- 
barred from  the  benefit  of  this  act,  a  debtor  who 
showed  'by  his  schedule  that  he  had  transferred 
property  to  his  wife  in  payment  of  her  matrimonial 
rights  was  entitled  to  his  discharge,  as  the  cred- 
itors were  at  liberty  under  the  disclosure  made  in 
the  bilan  to  compel  the  Insolyent^s  wife  to  prove 
the  legitimacy  of  her  demands  against  her  hus- 
band.   MontlUy  v.  His  Creditors,  18  La;.  888. 

Maine, 

In  Maine  a  preference  is  void  if  made  in  contem- 
plation of  inaolvency,  where  the  preferred  creditor 
has  reasonable  cause  to  belieye  the  debtor  is  in- 
solvent, and  the  same  is  attacked  m  time  under  the 
Insolvency  laws. 

Me.  Bev.  Stat  1888,  chap.  70,  •  58  (act  1878,  chap.  74, 
•  48),  provides  that  if  any  person  being  insolvent  or 
In  contemplation  of  insolvency  within  four  months 
of  insolvency  proceedings,  with  a  view  to  give  a 
preference  to  any  creditor,  makes  any  pledge,  as- 
signment, transfer,  or  conveyance,  the  person  re- 
ceiving the  same  having  reasonable  cause  to  be- 
lieve that  such  person  is  insolvent  or  in  contempla* 
tion  of  insolvency,  and  that  such  preference  Is 
made  in  fraud  of  the  law-  relating  to  insolvency, 
the  same  shall  be  void,  and  if  the  same  is  not  made 
in  the  usual  course  of  business,  that  fact  is  prima 
facie  evidence  that  such  transfer  or  conveyance  s 
intended  as  such  preference  In  violation  of  this 
chapter. 

Under  this  statute  a  transfer  of  stock  out  of  the 
ordinary  course  of  business  within  four  months  of 
insolvency  proceedings  was  void  where  the  cred- 
itor had  reasonable  cause  to  believe  the  debtor  was 
insolvent   Mathews  v.  Kiggs,  80  Me.  107.; 

And  under  the  statute  a  sale  preferring  a  creditor 
was  void  where  the  creditor  knew  the  grantor  was 
Insolvent  and  the  sale  was  made  the  day  prior  to 
proceedings  in  insolvency  for  the  purpose  of  giv- 
ing a  preference.    Nason  v.  Hobbe,  75  Me.  898. 

And  a  mortgage  by  an  insolvent  corporation  pre- 
ferring a  director  as  a  creditor  was  void,  where  he 
had  reasonable  ground  to  believe  the  grantor  was 
insolvent,  and  the  petition  of  Insolvency  was  filed 
within  four  months  thereafter,  day  v.  Towle,  78 
Me.  68. 

And  mortgages  and  bills  of  sale  preferring  cred- 
itors were  a  part  of  a  general  assignment,  where  the 
debtor  testified  that  the  mortgages  and  bills  of 
sale  were  ail  made  about  the  same  time  with  and  in 
contemplation  of  a  deed  of  assignment,  and  Me. 
Laws  1844,  chap.  IIS,  provided  that  all  assignments 
made  by  debtors  for  the  benefit  of  creditors  should 
provide  for  an  equal  distribution  of  their  property. 
This  preference  rendered  the  assignment  void* 
Berry  v.  Cutts,  42  Me.  445. 

But  under  Me.  Rev.  Stat.  chap.  70,  •  83,  providing 
that  a  morigage  given  by  a  debtor  to  sectire  a  prior 
existing  creditor  must  be  recorded  at  least  three 
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months  prior  to  insolvency  proceedings,  a  mort- 
gage renewing  a  purchase- money  mortgage  was 
valid,  although  the  last  mortgage  was  not  recorded 
within  that  time  and  the  prior  mort«rage  was  not 
recorded.   St  Clair  v.  Qeveland,  88  Me.  660. 

Maryland, 

Under  the  various  Maryland  statutes  a  prefer^, 
ence  by  an  Insolvent  debtor,  by  mortgage,  deed,  or 
conveyance,  is  not  rendered  void  by  the  assignment 
law  unless  made  in  contemplation  of  insolvency,, 
and  some  cases  hold  that  the  preferred  creditor 
must  have  known  that  fact  Under  a  late  statute 
a  preference  by  a  merchant  or  trader  is  an  act  of 
insolvency  for  the  benefit  of  all. 

So,  under  Md.  act  1812»  chap.  77,  providing  that  a. 
deed  of  assignment  to  a  creditor  by  any  person 
with  a  view  or  under  the  expectation  of  bein^  or 
becoming  an  Insolvent  debtor,  and  with  an  Intent 
thereby  to  give  an  undue  preference  to  such  cred- 
itor, is  void,  in  order  to  avoid  a  sale  of  chattels  pre- 
ferring a  creditor  under  the  insolvent  law,  it  was- 
necessary  to  establish  that  the  transfer  was  made 
by  the  debtor  with  a  view  or  expectation  of  taking 
the  benefit  of  the  insolvent  law,  and  that  it  was 
voluntary.  Apreferenoe  was  not  voluntary  when 
it  was  made  under  a  promise  to  secure  a  claim 
when  the  lien  was  made  and  at  the  earnest  demand- 
of  the  creditor,  although  the  debt  was  not  due 
when  the  transfer  was  made.  Crawf  ords  v.  Taylor*. 
6  Gill  ft  J.  828, 26  Am.  Dec.  570. 

And  under  Md.  act  1812,  chap.  77,  and  1816,  chap. 
221,  providing  for  avoiding  preferences  made  with- 
a  view  or  under  an  expectation  of  taking  the  bene-- 
flt  of  the  insolvent  law,  and  act  of  1884,  chap.  208,. 
•  1,  providing  that  when  a  deed  or  transfer  is  made 
with  an  intent  to  prefer  any  creditor  when  sucli^ 
irrantor  shall  have  no  reasonable  expectation  of 
being  exempted  from  liability  for  the  benefit  of 
the  insolvent  law,  it  shall  be  deemed  to  have  been 
made  with  a  view  or  under  the  expectation  on  the 
part  of  the  grantor  of  becoming  insolvent,  and* 
with  intent  to  give  an  undue  preference,  provided' 
it  shall  not  apply  where  the  creditor  shall  appear 
not  to  have  had  notice  of  the  condition  of  insol- 
vency of  the  grantor.  In  order  to  avoid  a  transfer  it 
was  necessary  to  prove  that  the  preferred  creditor- 
had  actual  notice  at  the  date  of  the  deed  of  the  in- 
solvent condition  of  the  grantor.  The  court  said* 
that  the  act  of  1845,  chap.  140,  does  not  alter  the  act 
of  1812  and  1816.  except  that  the  preference  shall, 
not  be  saved  because  made  at  the  earnest  request 
of  the  creditor;  it  is  still  necessary  to  show  that  the- 
creditor  knew  of  the  Insolvent  condition  of  the 
debtor,  and  that  when  a  debtor  preferred  a  creditor 
he  intended  to  take  the  benefit  of  the  Insolvent 
law.  Falconer  v.  Clark,  8  Md.  Ch.  161,  Afllrmed  T 
Md.  177. 

And  under  Md.  act  1812,  chap.  77,  and  1816,  chap,. 
221,  avoiding  any  deed  to  a  creditor  made  with  a 
view  of  becoming  an  insolvent  debtor  and  with  an 
intent  to  give  an  undue  preference  where  the  party 
executing  the  deed  shall  intend  to  take  the  benefit 
of  the  Insolvent  laws,  a  deed  giving  a  preference' 
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of  bis  assets  and  liabilities,  but  concealed  the  | 
fact  that  he  was  indebted  to  his  wife.  Going 
home  to  lunch  shortly  after,  he  told  his  wife  of 
his  financial  condition  and  the  requirement  of 
these  creditors,  and  it  was  ajrreed  that  be 
would  at  once  give  her  a  chattel  mortgage  upon 
the  stock  of  furniture  to  secure  the  payment  of 
a  note  for  $600  executed  by  him  to  her  August 
1,  1892,  and  in  pursuance  thereof  the  mortgage 
was  given  and  delivered  to  her,  and  filed  in  the 
clerkiB  office  at  8:45  p.  m.  The  representative 
remained  in  Corvallis  until  the  15th,  when 


Wilkins  went  with  him  to  Portland,  avowedly 
for  the  purpose  of  effecting  a  settlement  with 
those  creditors,  but  in  the  meantime  said  noth- 
ing; about  the  chattel  mortgage  he  had  given  hit 
wife,  of  which  the  creditors  had  no  knowledge 
until  the  next  dav,  the  16th.  when  the  fact  was 
disclosed  through  a  mercantile  agency,  Oa 
the  17th,  Wilkins  entered  into  a  written  con- 
tract with  the  plaintiff,  acting  in  behalf  of  such 
creditors,  by  which  he  agreed  to  pay.  and  the 
plaintiff  agreed  to  accept.  75  cents  on  the  dollar 
in  full  of  suchi  ndebtedness,  26  per  cent  payable 


was  not  void  where  the  debtor  bad  not  resided 
within  the  state  sufficient  time  to  take  the  bepeflt 
of  the  insolvent  law,  altbou^b  a  special  act  was 
passed  for  bis  benefit  afterwards.  Glenn  v.  Baker, 
lMd.Ch.78. 

And  under  the  insolvent  law  prior  to  Md.  act 
1884,  chap.  283,  the  debtor  at  the  time  of  executing 
the  deed  must  be  contemplating  taking  the  benefit 
of  the  insolvent  law,  otherwise  the  deed  would  not 
be  void,  as  made  with  a  view  or  under  an  expecta- 
tion of  beinjr  or  becomlngr  an  insolvent  debtor,  and 
with  intent  thereby  to  fflve  an  undue  preference, 
and  a  deed  by  a  firm  preferrinir  a  creditor  was  sus- 
tained.   Cole  V.  Albers,  1  Oill,  412. 

In  Powlee  v.  Dilley,  9  GiU,  222,  Afflrminff  2  Md. 
Ch.  119,  an  assifirnment  of  an  insurance  policy  was 
sustained  where  it  was  not  shown  that  it  was  made 
with  a  view  and  under  the  expectation  of  becoming 
an  insolvent  debtor  under  the  Maryland  insolvent 
act;  but  was  made  to  a  surety  for  the  price  of  the 
iroods,  and  the  debtor  expected  at  the  time  of  the 
preference  to  be  able  to  continue  in  business, 
though  he  was  afterwards  compelled  to  make  a 
general  assignment  for  creditors.  Under  the 
Maryland  insolvent  laws  at  this  time  it  was  held 
that  a  debtor  must  intend  both  to  apply  under  the 
insolvent  Uws  to  prefer  the  particular  creditor  or 
creditors,  and  the  guilty  Intent  must  concur  in 
'tK>th  particulars. 

In  Harding  v.  Stevenson,  0  Harr.  ft  J.  264,  it  was 
said  that  under  Md.  act  1812,  chap.  77,  a  transfer  of 
property  by  a  debtor  to  a  creditor  with  a  view  or 
under  the  expectation  of  becoming  an  insolvent 
was  made  void  only  for  the  purpose  of  vesting  the 
property  in  the  trustee  of  such  debtor  for  the  bene^ 
flt  of  his  creditors,  and  that  where  the  transfer  of 
property  was  made  to  a  party  who  had  made  ad- 
vances thereon  and  obtained  a  lien  in  the  capacity 
of  consignee  or  pawnee  to  the  amount  of  his  com- 
mission  and  sums  advanced,  another  creditor  could 
not  levy  on  such  chattels. 

So,  a  deed  preferring  a  creditor  was  not  void  un- 
der the  insolvent  law,  where  insolvency  proceed- 
ings were  subsequently  had  and  the  deed  was  not 
Attacked  by  an  assignee  in  insolvency  until  more 
than  twenty  years  from  the  date  of  the  application 
of  the  benefit  of  the  insolvent  law.  Syester  y 
Brewer,  27  Md.  288. 

But  under  Md.  act  1816,  a  transfer  of  all  the  debt- 
ors' goods  was  void  where  the  debtors  were  insol- 
vent and  closed  their  business  on  the  same  day,  and 
in  seventeen  days  thereafter  took  the  benefit  of  the 
insolvent  law,  and  the  preferred  creditors  did  not 
•deny  in  their  answer  that  the  preference  was  made 
with  the  view  or  under  the  expectation  of  becom- 
ing Insolvent  debtors  and  with  an  intent  thereby  to 
give  an  undue  preference.  Dulaney  v.  Holfnuui,  7 
<Jlll  k  J.  170. 

And  under  Md.  act  1834,  chap.  288,  providing  that 
«  preference  to  a  creditor  shall  be  void  unless  the 
creditor  appear  not  to  have  had  notice  of  tbe  con- 
dition of  tbe  insolvency  of  the  debtor,  a  transfer  by 
«n  insolvent  was  controlled  by  the  act,  where  the 
evidence  produced  the  irresistible  conclusion  that 
at  the  time  of  the  transfer  the  debtor  was  insolvent 
•and  had  no  reasonable  expectation  of  being  ex- 
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empted  from  his  debts,  and  that  tbe  creditor  had 
knowledge  of  this  fact,  although  the  answer  of  the 
creditor  denied  all  knowledge.  Brooks  v.  Thomas, 
8  Md.  867,  Reversing  4  Md.  Cb.  15. 

And  under  Md.  act  1884  a  transfer  of  property 
preferring  a  creditor  prior  to  insolvency  proceed- 
ings was  void,  where,  the  same  was  made  with  a 
view  to  prefer,  and  the  debtor  bad  no  reasonable 
expectation  of  being  able  to  continue  in  business, 
and  the  preferred  creditor  bad  notice  of  such  oon- 
dltion.    Gardner  v.  Lewis,  7  Gill,  SH. 

So,  deeds  were  fraudulent  where  they  were  made 
to  prefer  some  creditors  under  Md.  act  1800,  chap. 
44,  providing  that  a  debtor  who  has  assigned  or  con- 
veyed any  of  his  property  with  intent  to  give  an 
undue  and  improper  preference  to  any  creditor  or 
creditors,  within  two  years  before  the  passage  of 
the  act,  shall  be  forever  precluded  from  the  benefit 
of  the  act.    Manro  v.  Gittings,  1  Harr.  ft  J .  802. 

A  conveyance  by  an  insolvent  firm  was  set  aside 
by  insolvency  proceedings,  under  Md.  Code,  art.  47, 
S  22,  providing  that  when  an  insolvent  merchant  or 
trader  executes  a  deed  or  conveyance  giving  pref- 
erences he  shall  be  deemed  to  have  committed  an 
act  of  insolvency,  and  •  82  providing  that  In  such  a 
case  a  restraining  order  may  be  issued,  and  •  14  pro- 
viding that  such  preference  shall  be  void.  WiUiaon 
V.  First  Nat.  Bank,  80  Md.  196. 

And  under  Md.  Oode  (act  1886,  ohap.  806),  amend- 
ing art.  48,  •  13,  providing  that  no  deed  or  convey* 
anoe  by  any  banker,  stockbroker,  merchant,  manu- 
facturer, or  trader,  being  insolvent  or  in  contem- 
plation of  insolvency,  shall  be  valid  if  tbe  same 
shall  contain  any  preferences,  and  all  preferenoea 
except  for  wages  and  the  like  shall  be  void,  pro- 
vided tbe  grantor  shall  be  proceeded  against  for  in- 
solvency within  four  months  after  the  creation  of 
said  preferences  and  shall  be  declared  insolventt 
and  Code.  art.  48,  •  28,  re-enacted  by  act  1886,  chap. 
206  (4),  providing  that  when  any  person  insolvent 
or  in  contemplation  of  insolvency  gives  a  prefer- 
ence he  shall  be  deemed  to  have  committed  an  act 
of  insolvency  providing  the  petition  be  filed  within 
four  months  after  such  act,  a  transfer  by  an  in- 
solvent merchant  and  trader  preferring  a  creditor 
and  preventing  an  equal  distribution  of  his  prop- 
erty within  four  months  of  insolvency  proceedings 
was  fraudulent  as  against  the  insolvept  laws.  Cas- 
tleberg  v.  Wheeler,  68  Md.  266. 

IfOMOc/iusetts. 

Under  the  Massachusetts  dilferent  statutes,  a 
preference  by  sale  or  mortgage  is  invalid,  where 
such  preference  is  made  in  contemplation  of  in- 
solvency, and  the  preferred  creditor  had  reason  to 
believe  that  the  debtor  was  insolvent. 

Under  Mass.  Stat.  1888,  chap.  168,  •  10.  providing 
that  an  assignment  by  a  debtor  of  part  of  bis  estate* 
made  with  a  view  to  give  a  preference  to  a  cred- 
itor, if  made  in  contemplation  of  becoming  an  in- 
solvent and  of  obtaining  a  discharge,  shall  be  void, 
a  chattel  mortgage  was  invalid  where  the  debtor 
made  a  mortgage  preferring  a  creditor  without  the 
knowledge  of  the  creditor,  and  delivered  the  mort- 
gage after  an  assignment  for  creditors.  Dole  v. 
Bodnum,  8  Met.  189. 
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In  cash  Januaiy  24,  and  the  balance,  or  60  per 
cent,  in  secured  notes.  On  January  23  Wil- 
kins  wrote  to  plaintiff  that  it  was  impossible 
for  him  to  comply  with  his  agreement.  On  the 
24Ui  plaintiff  caused  the  store  to  be  attached, 
and  on  the  25th  Wilkins  made  the  assignment 
In  question. 

We  will  first  consider  the  present  status  and 
legal  effect  of  the  chattel  mortgage,  and  then 
the  assignment.  It  has  been  decided  in  this 
atate  that  when  it  appears  either  upon  the  face 
of  the  mortgage  or  by  parol  evidence  aliunde 


that  the  mortgagee  of  personal  property  has 
given  the  mortgagor  unlimited  power  and  au- 
thority to  dispose  of  the  property  in  the  usual 
course  of  trade,  for  his  own  use  and  benefit, 
the  mortgage  is  void  as  to  attaching  creditors. 
Orion  v.  Orton,  7  Or.  478,  38  Am.  Rep.  717, 
and  Jacobs  v.  Ermn,  9  Or.  52.  In  the  latter  of 
these  case  there  was  a  separate  agreement  be- 
tween the  mortgagors  and  the  mortgagees  con- 
current with  the  execution  of  the  mortgage, 
that  the  mortgagors  should  retain  possession  of 
the  stock  and  sell  the  same,  as  they  had  done 


Id  Simpson  v.  Carietoo,  1  Allen,  10ft.  79  Am.  Dec. 
Kft,  it  was  said  that  under  Mass.  Stat.  1888,  chap.  168, 
4  10,  providlDflr  that  any  certiflcate  friven  for  the 
performance  of  any  contract  when  the  agreement 
lor  such  aecurity  is  part  of  the  orifrinal  contract, 
and  the  security  is  fflven  at  the  time  of  makioff 
such  contract,  shall  not  be  deemed  to  t>e  a  prefer- 
ence, a  mortfragre  eriven  in  lieu  of  a  prior  mortfracre 
within  six  months  of  insolvency  upon  other  substi- 
tuted property  was  not  a  renewal;  and  if  the  mort- 
ga^r  was  Insolvent  and  the  mortcrairee  had  reason- 
able cause  to  believe  that  he  was  in  that  condition, 
the  preference  was  void. 

In  Blodgett  v.  Hildreth,  11  Gush.  818,  under  this 
sectloD  it  was  said  that  this  statute  plainly  excludes 
any  executory  a«7eement  for  the  glvinir  of  security 
between  debtor  and  creditor,  and  the  a«rreement 
must  not  only  be  made  but  It  must  be  executed 
contemporaneously  with  the  orifrinal  contract. 

In  Brlfrgs  v.  Parkman,  2  Met.  268,  87  Am.  Dec  89, 
It  was  said  that  under  Mass.  act  1838,  chap.  188,  if  a 
mortffaire  bad  been  given  to  secure  a  prior  debt, 
and  if  It  had  been  made  by  a  debtor  in  contempla^ 
tion  of  his  becoming  insolvent  and  of  obtaining  a 
discharge  under  the  provisions  of  the  insolvent 
law,  a  mortgage  would  be  void  as  to  creditors. 

A  mortfrage  was  void  where  It  was  made  to  secure 
an  attaching  creditor  within  six  months  prior  to  in- 
solvency, where  the  mortgagee  had  reasonable 
cause  to  believe  that  the  mortgagor  was  insolvent, 
under  Mass.  Stat.  1841,  chap.  124,  S  8,  providing  that 
the  certiflcate  of  discharge  shall  be  void  if  the 
debtor  within  six  months  before  thie  flUng  of  the 
petition  shall  have  made  any  assignment  of  any 
part  of  his  estate  Intending  to  give  a  preference  to 
a  pre-existing  creditor,  and  that  the  preference  so 
made  shall  as  to  other  creditors  be  void.  Denny  y. 
Dana,  2  Gush.  160.  48  Am.  Dec.  866. 

And  a  deed  of  trust  preferring  a  creditor  was 
void,  where  it  was  made  and  accepted  with  the  in- 
tention thereafter  of  the  debtor  making  a  general 
deed  of  assignment.  Johnson  v.  Whit  well,  7  Pick. 
71. 

And  under  Mass.  Gen.  Stat.  chap.  118,  •  91,  provid- 
ing that  a  mortgage  not  made  in  the  usual  and  or- 
dinary course  of  business  of  the  debtor  is  prima 
facie  fraudulent,  a  mortgage  made  by  an  insolvent 
upon  his  homestead  to  secure  a  pre-existing  debt, 
within  six  months  prior  to  proceedings  in  insol- 
vency, was  invalid,  where  he  was  a  millwright  and 
had  no  other  occupation  or  business.  Nary  v.  Mer- 
rill. 8  Allen,  451. 

And  under  Mass.  Stat.  1866,  chap.  288,  9  8,  provid- 
ing that  no  homestead  property  is  exempted  from 
sale  or  levy  on  execution  for  any  debt  contracted 
by  the  owner  before  the  passage  of  the  statute,  a 
mortgage  of  a  homestead  made  with  the  intent  to 
give  a  preference  contrary  to  the  insolvent  law 
was  void.  The  fact  that  the  debtor  made  a  prefer- 
ence raised  the  presumption  that  he  intended  to 
prefer.  In  this  case  the  mortgage  was  made  in  Oc- 
tober and  Insolvency  proceedings  were  com- 
menced on  the  16th  of  December.  Beals  v.  Clark, 
13  Gray,  18. 

Under  Mass.  Pub.  Stat.  chap.  157,  S  98,  providing 
that  If  a  conveyance  of  property  by  an  insolvent  is 
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not  made  in  the  ordinary  course  of  business,  that 
fact  shall  be  prima  facie  evidence  that  the  grantee 
had  reasonable  cause  to  believe  him  insolvent,  a 
sale  was  void  as  against  the  assignee  for  creditors 
where  the  insolvent  had  disposed  of  his  business 
and  part  of  his  property,  and  sold  the  rest  to  an 
employee  whose  wife  was  his  creditor,  and  the 
buyer  went  to  the  bank  with  the  insolvent's  attor- 
ney, who  drew  the  money  and  gave  it  to  the  insol- 
vent, who  at  once  left  the  state,  and  the  insol- 
vent was  Informed  in  the  buyer's  presence  that  a 
warrant  for  his  arrest  had  been  Issued.  Stevens  v. 
Pierce,  147  Mass.  610. 

So,  under  this  statute  a  mortgage  was  void  where 
It  was  made  six  months  before  the  commencement 
of  proceedings  in  Insolvency,  although  the  grantee 
had  obtained  a  bill  of  sale  for  borrowed  money  be- 
lieving that  it  was  a  good  security,  and  on  ascer- 
taining that  It  was  not  a  mortgage  demanded  and 
received  a  mortgage.     Copeland   v.   Barnes,  147 

Mass.  fioo. 

And  under  Mass.  Pub.  Stat.  chap.  157,  •  96,  provid- 
ing that  if  a  person  being  insolvent  or  in  contem- 
plation of  Insolvency  within  six  months  before  the 
filing  of  the  petition  by  or  against  him,  with  a  view 
to  give  a  preference  to  a  creditor,  makes  any  pay- 
ment, pledge,  assignment,  transfer,  or  conveyance 
of  any  part  of  his  property,  the  person  receiving 
such  payment,  pledge,  assignment,  transfer,  or 
conveyance,havlng  reasonable  cause  to  believe  that 
such  person  is  insolvent  or  In  contemplation  of  in- 
solvency, and  that  such  payment,  pledge,  assign- 
ment, or  conveyance  is  made  In  fraud  of  the  law  re- 
lating to  insolvency,  the  same  shall  be  void,  a  mort- 
gage was  fraudulent  under  the  Insolvent  law  where 
the  conveyance  was  made  within  six  months  before 
the  filing  of  the  petition  and  was  with  a  view  to 
give  a  preference,  and  the  person  to  whom  the 
conveyancewas  made  had  reasonable  cause  to  be- 
lieve the  person  making  the  conveyance  to  be  in- 
solvent. The  Statute  of  1888,  chap.  168,  •  10,  was 
changed  by  the  Statute  of  1841,  chap.  124,  •  3,  so  as 
to  read  **being  insolvent  or  in  coutemplation  of  in- 
solvency," and  it  was  sufficient  to  show  that  the 
debtor  was  insolvent  and  that  the  evidence  came 
within  the  provisions  of  the  statute.  Whipple  v. 
Bond,  164  Mass.  182. 

In  Whipple  v.  Bond,  164  Mass.  187,  It  was  said  that 
Gorham  v.  Steams,  1  Met.  866,  was  decided  under 
Mass.  Stat.  1888,  chap.  163,  •  10,  which  provided  "In 
contemplation  of  his  becoming  insolvent,  and  of 
obtaining  adjscharge  under  the  provisions  of  this 
act;"  and  in  that  case  it  was  held  that  it  must  be 
shown  that  the  debtor  contemplated  going  Into  in- 
solvency and  obtaining  a  discharge;  but  this  act 
was  changed  by  Stat  1841,  chap.  124,  fi  3,so  as  to  read 
**belng  insolvent  or  in  contemplation  of  insol- 
vency." 

In  Mllllken  v.  Hathaway,  148  Mass.  69,  It  was  con- 
ceded that  a  mortgage  preferring  a  creditor  was 
fraudulent  under  Mass.  Pub.  Stat.  chap.  157,  f  96, 
and  it  was  held  that  a  sale  by  the  mortgagee's  auc- 
tioneer was  void,  where  the  mortgage  was  given 
with  power  to  sell  on  ten  days*  notice,  and  before 
the  day  of  sale  the  mortgagor  was  adjudged  an  in- 
solvent debtor,  and  a  warrant  was  issued,  and  the 
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before,  for  tbefr  own  use,  in  tbe  usual  course 
of  business;  and  in  tbe  former  case  tbedispost- 
tion  of  the  mortgaged  property  by  the  mort- 
gagor for  his  own  use  was  permitted  without 
any  explicit  agreement  to  that  effect  at  the  in- 
ception of  the  mortgage.  In  a  later  case  {Cur- 
Tie  V.  Bowman,  25  Or.  864),  it  was  held  that  a 
chattel  mortgage  is  valid  which,  by  its  terms, 
permits  the  mortgagor  to  retain  possession 
with  power  to  sell,  but  which  requires  him  to 


account  to  the  mortgagee  for  the  proceeds,  len 
expenses  of  sales.  These  cases  indicate  very 
fairly  the  policy  and  trend  of  tbe  law  in  this 
state  in  so  far  as  it  is  involved  by  the  facts  be- 
fore us.  The  intent  and  purpose  of  the  parties 
in  giving  and  receiving  a  chattel  mortgage  are 
the  test  of  its  validity  at  its  inception,  but,  as 
it  is  a  thing  capable  of  modification  by  sub- 
sequent agreement,  either  expressed  or  implied, 
by  co-operative  and  wilful  disregard  of  its 


mortgairee'B  auctioneer  before  the  hour  fixed  for 
tale  had  notioe  of  the  inaolveooy  and  a  demand  was 
made  upon  him  by  a  messeoser  for  tbe  property. 

And  a  mortgage  preferriaff  a  creditor  was  void 
where  it  was  made  at  the  same  time  and  as  part  of 
an  aasignmeDt  for  creditors,  under  Mass.  Stat.  1838, 
chap.  238,  Providian  that  an  assiflrnment  for  credit- 
ors shall  be  so  made  as  to  grive  the  creditors  who 
shall  become  parties  an  equal  share  without  pref- 
erence, and  that  no  assiffoment  or  conveyance  for 
any  creditor  shall  be  valid  as  to  a  creditor  who  is 
not  a  party  to  it  unless  made  in  tbe  manner  above 
described,  and  the  debtor  shall  have  no  beueflt  of 
bis  discbargre,  if  in  contemplation  of  such  assinm- 
ment  he  voluntarily  transfers  his  property  with  a 
view  to  grive  a  creditor  a  preference.  Perry  v. 
Holden,  22  Pick.  260. 

But  under  this  statute  a  mortgragre  preferring'  a 
creditor  was  not  part -of  an  assigrnment,  where 
such  creditor  had  no  knowledge  of  the  contem- 
plated assigrnment.  A  mortgage  to  another  credit- 
or was  held  to  be  a  part  of  an  assignment  Where 
such  mortgagee  was  the  assignee  and  his  mortgage 
and  the  assignment  were  made  at  the  same  time. 
Housatonic  Bank  v.  Martin,  1  Met.  294. 

And  under  Mass.  Pub.  Stat.  chap.  157,  H  96, 98,  an 
aasignee  of  an  assignee  for  creditors  could  not  re- 
cover property  which  was  transferred  as  a  fraudu- 
lent preference,  where  the  assignee  for  creditors 
had  not  made  an  election  before  he  transferred  tbe 
right  to  sue.    Morgan  v.  Abbott.,  148  Mass.  607. 

Under  Mass.  Pub.  Stat.  chap.  157, 9  96,  providing 
that  if  a  person  being  insolvent  or  in  contempla- 
tion of  insolvency,  within  six  months  before  the 
filing  of  a  petition  by  or  against  him,  with  a  view 
to  give  a  preference  to  a  creditor,  makes  any  trans- 
fer or  conveyance  of  any  part  of  his  property,  the 
person  receiving  such  transfer  or  conveyance  hav- 
ing reasonable  cause  to  believe  such  person  is  in- 
solvent or  in  contemplation  of  insolvency,  and  that 
such  transfer  is  made  in  fraud  of  the  law  relating  to 
Insolvency,  the  same  shall  be  void,  an  instruction 
that  if  the  mortgagors  were  not  in  a  condition  to 
meet  their  debts  as  they  became  due  from  time  to 
time  in  the  ordinary  course  of  business,  by  a  resort 
to  such  means  usually  employed  by  business  men  in 
their  business,  then  they  were  insolvent,  was  held 
erroneous,  as  the  instruction  went  too  far  upon  a 
possible  view  of  the  facts  which  the  jury  were  pre- 
cluded from  taking,  where  the  creditor  was  prefer- 
red by  mortgage  and  advanced  the  debtors  other 
money  at  the  time  so  as  to  help  them  through.  The 
debtors  were  copartners  and  adjudged  insolvent 
debtors  about  two  weeks  after  the  mortgage. 
Peabody  v.  Knapp,  153  Mass.  242. 

And  under  this  statute  a  mortgage  made  by 
an  insolvent  five  days  prior  to  going  into  insol- 
vency to  secure  a  loan,  the  balance  of  which  was 
paid  at  the  time  of  the  execution  of  the  mortgage, 
was  not  void  where  tbe  grantee  bad  no  reasonable 
cause  to  believe  that  the  mortgage  was  made  in 
fraud  of  tbe  insolvent  law.  Bridges  v.  Miles,  152 
Mass.  249. 

And  under  this  statute  a  new  mortgage  to  cover 
other  goods  bought  to  keep  up  the  stock  which 
was  mortgaged  to  the  creditor  was  sustained,  al- 
though tbe  mortgagor  subsequently  went  into  in- 
f^lvency.  The  court  held  that  it  must  appear  that 
87  L.  a  A. 


tbe  mortgage  was  not  made  In  the  usual  and  ordi- 
nary course  of  business,  in  order  to  establish  that 
it  was  a  fraud  upon  the  insolvent  law.  Perry  v. 
Hadley,  148  Mass.  48. 

So,  an  assignment  of  book  debts  and  notes  was  not 
void  although  the  debtor  made  an  assignment  the 
next  day,  but  did  not  intend  to  take  advantage  of 
tbe  insolvent  law  at  the  time  of  the  transfer.  Oor- 
ham  V.  Steams,  1  Met.  860.  See  Whipple  v.  Bond, 
164  Mass.  187. 

So,  an  assignment  of  property  to  a  creditor  to  pay 
himself  and  afterwards  to  pay  the  other  creditors 
was  sustained  as  to  other  creditors,  who  had  no 
knowledge  of  the  trust  as  against  attaching  cred^ 
'tors.    Boyden  v.  Moore,  11  Pick.  862. 

And  an  assignment  of  a  mortgage  preferring  a 
creditor  was  not  void  where  the  deed  of  assign- 
ment for  creditors  was  in  preparation,  but  the  as- 
signment of  the  mortgage  was  acknowledged  and 
recorded  before  the  assignment  for  creditors  was 
completed.  A  bona  fide  creditor  has  the  right  to 
secure  his  demands  by  mortgage  as  he  would  have 
had  by  attachment  Warden  v.  Adams,  15  Mass.  238. 

And  a  conveyance  preferring  a  minor  daughter 
was  sustained,  where  the  grrantee  was  a  legatee 
under  a  will,  and  the  executor,  who  was  insolvent, 
gave  the  deed  to  the  legatee's  father  who  handed  it 
back  to  the  executor  to  have  it  recorded,  who  sub- 
sequently filed  his  petition  in  insolvency,  and  the 
grantee  knew  of  and  acquiesced  in  the  execu- 
tion of  the  deed  but  had  no  knowledge  or  reason- 
able cause  to  believe  that  the  grantor  was  insol- 
vent, although  the  father  bad  reasonable  cause  to 
believe  him  insolvent.  ^Cowell  v.  Daggett,  97  Mass. 
434. 
MiAMgan, 

In  Michigan  a  preference  by  mortgage  or  sale  is 
not  an  assignment  or  part  of  an  assignment  or 
void,  unless  it  is  made  contemporaneously  with, 
and  as  a  part  of,  a  scheme  to  make  a  general  assign  - 
ment. 

Under  How.  Stat.  (Mich.)  •  8789,  providing  that  all 
assignments  for  creditors  shall  be  void  unless  tbe 
same  shall  be  without  preferences  as  between  such 
creditors,  and  shall  be  of  all  the  property  of  the 
assignor,  chattel  mortgages  and  an  assignment  of 
accounts  did  not  constitute  an  assignment  for  cred- 
itors and  were  not  void,  where  four  chattel  mort- 
gages were  made  July  12,  filed  July  16.  and  on  that 
day  an  assignment  of  acMX>unts  was  made  securing 
a  creditor  and  a  real-estate  mortgage  to  another, 
and  at  the  time  of  the  execution  of  these  instru- 
ments the  insolvent  debtors  expected  to  be  able  to 
pay  all  their  debts,  and  the  instruments  were  not 
made  in  contemplation  of  insolvency  or  a  part  of 
an  assignment  for  creditors,  although  an  assign- 
ment was  made  shortly  afterwards.  Root  v.  Pot- 
ter, 60  Mich.  498. 

And  under  this  statute  chattel  mortgages  made 
in  good  faith  the  day  of  an  assignment  for  credit- 
ors were  not  void  where  the  preferred  creditor 
had  no  knowledge  of  any  intention  to  assign,  and 
such  purpose  did  not  exist  at  the  time  of  the  pref- 
erence.   Root  V.  Potter,  69  Micb.  496. 

And  where  one  chattel  mortgage  was  made  April 
13,  recorded  July  16,  and  another  was  ouide  on 
August  6,  and  a  general  assignment  made  August 
7.    Root  V.  Harl,  62  Mioh.  420. 
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tenns  and  conditlooB,  it  is  a  prerequisite  to  its 
coDtinuiDj;  validity  that  good  faith  and  fair 
dealing  be  maintained  towards  those  whose  in- 
terests may  be  affected  by  it.  A  chattel  mort- 
gage given  primarily  for  the  benefit  of  the 
mortga8;or  is  void  as  against  creditors  from  the 
beginning  (Hill's  Anno.  Laws  (Or.)  §  8053), 
but,  if  given  bona  fide,  and  the  parties,  by 
their  subsequent  treatment  of  it,  and  the  prop- 
erty covered  by  it,   convert  it  into  an  instru- 


ment calculated  to  effectuate  the  same  purpose, 
it  is  none  the  less  fraudulent  and  void  from 
the  time  such  purpose  is  promoted.  But  where 
the  mortgage  has  been  seasonably  and  duly 
filed,  want  of  good  faith  must  be  established 
by  the  party  who  attempts  to  overthrow  it,  as 
the  presumption  stands  in  favor  of  honesty  and 
fair  dealing.  The  mortgage  in  (question  is  in 
the  usual  form,  perfectly  fair  on  its  face,  and 
permits  the  mortgagor  to  retain  possession  of 


And  where  the  creditor  had  no  knowledireof  any 
intention  on  the  part  of  the  debtor  to  make  an  as- 
«Iprnment,  although  such  aasiflrnment  was  made 
three  days  thereafter.  SweetMr  v.  Hisrby,  68  ICioh. 
13. 

And  where  in  such  a  case  an  assi^ment  was 
made  the  next  day.    Field  v.  Fisher,  06  Mich.  606. 

And  where  a  chattel  mort^affe  was  made  on  one 
day  preferring  a  creditor,  and  an  aaeifrnment  for 
creditors  was  made  the  next  day,  and  it  was  in- 
tended to  make  the  assignment  at  the  time  the 
•chattel  mortirafc  was  made,  but  the  morcfragee 
had  no  notice  that  the  debtor  intended  to  make  a 
general  assignment.  Dwlght  v.  Scranton  &  W. 
Lumber  Co.  67  Mich.  607. 

So  where  the  preferred  creditor  had  knowledge 
that  the  debtor  intended  to  make  an  assignment 
for  creditors,  and  knew  that  his  preference  would 
put  off  the  claims  of  other  creditors.  The  assign- 
ment statute  forbidding  preferences  only  applied 
when  the  instrument  could  fairly  and  legitimately 
be  said  to  possess  all  the  elements  of  an  assign- 
ment.   National  Bank  v.  First  Nat.  Bank,  100  Mich. 

And  a  mortgage  was  not  an  assignment  where  it 
was  not  Intended  to  be  an  assignment  although 
the  instrument  conveying  the  real  estate  contained 
no  defeasance  and  required  the  surplus  to  be  re- 
-tumed  to  the  company  and  would  be  held  to  be  a 
mortgage  between  the  parties,  and  the  chattel 
mortgage  provided  for  possession  before  the  mort- 
.gage  Fas  due.  and  gave  power  to  collect  and  com- 
promise outstanding  debts  and  to  expend  sums 
necessary  for  the  preservation  of  the  property. 
Austin  V.  First  Nat  Bank,  100  Mich.  fiUL 

80  where  it  was  made  by  an  insolvent  corpora^ 
tion.  and  it  did  not  appear  that  the  oiBcers  of  the 
•corporation  had  at  the  time  of  Its  execution  any 
purpose  to  make  a  general  assignment  or  that  the 
-creditors  secured  bad  any  knowiedge,  or  that  the 
mortgage  created  any  trust  for  any  purpose  other 
than  the  security  of  honest  debts.  Bank  of  Mon- 
treal v.  J.  B.  Potts  Salt  &  L.  Co.  00  Mich  846. 

And  mortgages  were  not  part  of  a  general  as- 
'Slgnment  where  three  chattel  mortgages  and  a 
real-estate  mortgage  were  made  the  same  day  by 
.an  insolvent  corporation,  and  the  mortgages  were 
filed  at  11:40  p.  x.  and  an  assignment  was  executed 
and  filed  at  noon  the  next  day  but  they  were  not 
part  or  the  same  scheme.  Kalamazoo  Spring  ft  A. 
Co.  V.  Winans,  P.  &  Co.  106  Micb.  108. 

Under  How.  Stat  (Mich.)  chap.  803  (same  as 
9  8780).  mortgages  nuide  by  an  insolvent  firm  pre- 
•f  erring  creditors  were  not  void,  where  such  debtors 
made  an  assignment  for  creditors  the  second  day 
•thereafter,,  but  at  the  time  of  executing  these 
•mortgages  they  did  not  Intend  to  make  an  assign- 
ment for  creditors.  Bweetcer  v.  Higby,  68  Mich. 
18. 

And  a  bill  of  sale  of  a  stock  of  goods  to  a  brother 
was  sostained,  where  there  was  a  delivery  of  pos- 
•session  and  the  consideration  was  a  settlement  of 
debts  amcngst  three  brothers,  and  a  release  and  dls- 
-charge  of  the  same,  and  the  tMlance  of  the  payment 
to  be  made  on  time,  although  there  was  an  assign- 
jnent  for  {creditors  made  the  next  day.  Angell  v. 
Piokard,  61  Mich.  66L 

And  where  It  was  put  on  record  in  the  ollloe  of  the 
«L.R.  A. 


collector  of  customs  where  the  vessels  were  regis* 
tered  and  enrolled  and  covered  certain  vessels  un- 
der U.  8.  Kev.  Stat  •  4102.  providing  that  no  bill  of 
sale  of  any  vessel  shall  be  valid  against  any  person 
other  than  the  grantor  or  mortgagor,  unless  such 
bill  of  sale  was  recorded  in  the  ofAce  of  the  oollecior 
of  customs,  where  such  vessel  is  registered  or  en- 
rolled, and  had  been  made  a  year  prior  to  the 
record  and  the  day  after  record  an  assignment  was 
made.  Under  this  statute,  the  assignment  for 
creditors  being  a  conveyance  and  not  recorded, 
the  assignee  had  no  right  to  the  vessels  as  against 
the  mortgagee.  Haug  v.  Third  Nat  Bank,  77 
Mich.  474. 

In  Coots  V.  Chamberlain,  80  Mich.  666.  it  was  raid 
that  a  conveyance  preferring  a  creditor  would  be 
valid  if  the  conveyance  was  an  independent  act  and 
completed,  and  had  no  connection  with  an  assign- 
ment made  afterwards  on  the  same  day. 

In  Bureka  Iron  &  S.  Works  v.  Bresnahan,  66 
Mich.  489,  it  was  said  that  the  law  permits  a  debtor 
to  prefer  a  creditor,  either  by  way  of  payment  or 
security,  where  such  security  is  dissociate  with  a 
common-law  assignment,  and  where  such  security 
is  cot  intended  or  made  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding,  and  is  so  understood 
by  the  creditor  preferred. 

But  chattel  mortgages  constituted  an  assignment 
for  creditors  where  they  covered  all  the  debtor's 
property  and  were  a  voluntary  act  of  the  debtors, 
and  the  creditors  were  informed  b.v  mail,  and  after 
recording  the  same  was  followed  within  two  hours 
by  a  deed  of  assign  men  t  The  making  of  the  mort- 
gage and  the  assignment  under  the  circumstances, 
were  held  to  be  one  transaction.  Kellogg  v.  Root 
S8Fed.Bep.6K6. 

80,  under  How.  Stat  (Mich.)  S8780,  providing 
that  assignments  commonly  called  common- law 
assignments  for  the  benefit  of  creditors  shall  be 
void,  unless  the  same  shall  be  without  preferences 
as  t)etween  such  creditors,  a  mortgage  preferring  a 
creditor  was  void  where  it  was  contemporaneous 
with  an  assignment  and  a  part  of  the  same  trans- 
action, and  the  mortgagee  knew  of  the  intention  of 
the  debtor  to  make  an  assignment  at  the  time  the 
mortgage  was  executed.  Burnham  v.  Hasklns, 
79  Mich.  85. 

And  under  How.  Stat  rMlch.)  $  6744,  providing 
that  in  case  there  should  be  any  fraud  in  the  mat- 
ter of  said  assignment  any  person  interested  may 
file  his  bill  in  a  circuit  court  In  chancery,  a  bill 
charging  a  fraudulent  preference  by  mortgage 
preferring  certain  parties,  and  that  the  grantees 
knew  the  grantor  was  insolvent  and  with  him  in- 
tending to  cheat  hinder,  and  delay  other  creditors, 
and  immediately  upon  the  making  of  a  chattel 
mortgage  an  assignment  was  made  and  the  assignee 
refused  to  sue,  and  asking  that  the  mortgage  be 
declared  void,  stated  a  cause  of  action.  Burnham 
V.  Hasklns,  73  Mich.  286. 

And  a  chattel  mortgage  was  void  where  it  was 
part  of  a  fraudulent  scheme  to  cover  up  property, 
and  followed  by  an  assignment  for  creditors  in  two 
dajTS  thereafter,  and  the  mortgagees  claimed  to  be 
preferred  creditors.    Runke  v.  Cone,  66  Mich.  681. 

In  Wessels  v.  Beeroan,  87  Mich.  481,  in  an  action 
of  trover  by  the  preferred  creditor  evidence  was 
admlssibie  to  show  that  the  debtor  had  made  an  aa- 
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the  proi^erty,  but  expressly  forbids  aoy  sale  or 
disposal  of  it,  or  of  any  part  thereof,  by  the 
mortgagor;  ao  that,  if  there  is  any  inflrnmy  in 
the  mortgage,  it  must  be  sought  for  in  some 
extraneous  agreement  or  subsequent  treatment 
of  it  by  tbe  parties,  from  which  we  may  infer 
a  disregard  of  its  conditions  to  tbe  hindrance 
or  detriment  of  creditors.     The  prior  existence 


I  of  the  note,  and  that  it  was  given  for  a  valid 
demand,  were  practically  conceded;  but  if  it 
were  otherwise,  we  think  the  propositions  are- 
established  by  tbe  proof.  Mrs.  Wilkins  testified, 
in  effect,  that  when  the  mortgage  was  given  her 
husband  told  her  that  she  could  take  charge  of 
tbe  store,  and  run  it  until  she  got  her  money 
out  of  it;    that  two  days  later,  and  after  her 


sign  men  tarter  a  preference  by  a  ohattel  mortiraKe 
and  bill  of  sale,  and  tbat  tbe  preferred  oredltor 
purchased  some  of  the  same  goods  at  the  asaignee'a 
sale,  as  the  evldenoe  might  have  had  a  bearing 
upon  the  question  of  the  good  faith  of  the  trans- 
action. 

In  Funke  v.  Cone,  65  Mich.  681,  It  was  held  that  a 
creditor  could  attack  a  mortgage  preferring  a 
creditor,  where  an  assignee  for  creditors  had 
failed  and  refused  to  act.  It  was  said  that  it  is 
true  that  our  assignment  statute  does  not  avoid 
honest  transfers  or  securities  which  are  not  In 
themselves  general  assignments. 

Minnuotcu 

In  Minnesota  a  preference  by  mortgage  or  sale 
is  not  void  or  aJIected  by  the  assignment  law,  un- 
less made  within  four  months  of  the  assignment 
and  in  contemplation  of  insolvency,  and  unless  the 
creditor  receiving  the  same  has  reasonable  cause 
to  believe  that  the  debtor  is  insolvent. 

Minn.  Laws  1881,  chap.  148,  S  2.  provides  that 
when  any  debtor  being  insolvent  shall  make  any 
coDveyaoce  giving  a  preference  or  omit  any  act  to 
prevent  the  creditor  obtaining  a  preference,  or  if 
he  siiall  not  within  ten  days  after  an  attachment  or 
execution  make  an  assignment  of  all  his  property 
or  seek  to  vacate  the  attachment  or  execution, 
then  or  within  sixty  days  thereafter  any  two  credit- 
ors may  apply  for  a  receiver  to  take  charge  of  all 
property  conveyed  in  violation  of  the  act.  Section  8 
provides  tbat  no  assignment  for  creditors  shall  give 
any  creditor  any  preference.  Section  i.  Amended 
Laws  1881.  Ex.  Sess.  obap.  28,  •  1,  provides  that  oon- 
veyances  by  an  insolvent  debtor  in  contemplation 
of  insolvency  within  four  months  after  making  an 
assignment,  as  provided  in  S 1,  with  a  view  of  giv- 
ing a  preference  to  any  creditor,  shall  be  void  as  to 
creditors  who  shall  have  reasonable  cause  to  be- 
lieve tbat  such  debtor  was  insolvent;  and  all  such 
conveyances  unaccompanied  with  a  delivery  or 
change  of  possession,  unless  the  instrument  con- 
taining the  grant  shall  have  been  duly  filed  before 
the  commencement  of  four  months,  shall  be  void 
as  a  preference,  and  the  assignee  may  recover  the 
property;  but  this  shall  not  apply  to  any  payment 
in  whole  or  in  part  of  a  past>due  debt,  made  in  the 
usual  course  of  business  without  any  intent  on  the 
part  of  the  creditor  to  evade  this  act. 

A  mortgage  by  an  insolvent  preferring  a  credit- 
or was  not  void  where  the  grantee  had  no  cause 
to  believe  the  grantor  was  insolvent,  although  it 
was  made  and  insolvency  proceedings  were  had 
within  sixty  days  after  the  recording,  under  Minn. 
Laws  1881,  chap.  148,  S4,  providing  that  convey- 
ances with  a  view  to  give  preferences,  made  in 
contemplation  of  insolvency  and  within  four 
months  of  making  an  assignments  shall  be  void  as 
to  all  persons  receiving  the  same  having  reasonable 
cause  to  believe  such  debtor  is  insolvent,  and  all 
such  conveyances  unaccompanied  with  a  change 
of  possession  unless  the  conveyance  shall  be  re- 
corded t>efore  the  commencement  of  '^uch  sixty 
days,"  shall  be  void.  The  latter  part  means  that  all 
conveyances  preferring  creditors  in  contemplation 
of  insolvency  at  any  time  being  more  than  sixty 
days  prior  to  the  commencement  of  insolvency 
proceedings  shall  be  void.  The  provision  making 
void  conveyances  for  nondelivery  of  possession  i? 
not  to  be  construed  as  extending  beyond  the  limit 
87  L.  R.  A. 


prescribed  for  recording  such  conveyances.  A 
conveyance  within  the  period  when  the  recording- 
shall  answer  the  purposes  of  a  delivery  is  void  if 
not  recorded.  **But  a  conveyance  made  after  the- 
time  when  it  may  with  effect  be  recorded  is  not 
made  void  by  (his  part  of  the  act.  It  is  void  onlr 
as  it  may  fall  within  the  operation  of  the  former 
part  of  tbe  section.  The  limitation  here  prescribed 
and  expressed  In  the  words  *bef ore  tbe  commence- 
ment of  such  sixty  days,*  must  be  regarded  as  a 
period  measured  from  the  time  of  Instituting  in- 
solvency proceedings.**  Weston  v.  Sumner,  81 
Minn.  468. 

In  Chickering  v.  White.  42  Minn.  460.  it  was  said 
that  under  Minn.  Laws  1881,  chap.  148,  Amended 
Laws  1881,  Ex.  Sess.  chap.  23,  striking  out  the 
words  '*suoh  sixty  days**  and  inserting  the  words- 
**iouT  months**  in  their  place,  it  is  dear  that  the- 
second  clause  of  the  section  only  applies  to  con- 
veyances or  transfers  made  four  months  before  the- 
assignment  under  the  insolvent  law.  It  was  said 
that  whether  or  not  the  construction  of  this  sec- 
tion in  Weston  v.  Sumner,  81  Minn.  468,  was  cor- 
rect, the  amendment  of  the  legislature  now  bringa 
both  sections  in  harmony. 

A  mortgage  preferring  a  creditor  was  not  void 
where  the  grantee  believed  that  the  insolvent  had 
assets  which  exceeded  his  liabilities,  and  agreed  to- 
pay  another  creditor  and  make  other  advances  ia 
order  to  relieve  tbe  debtor,  although  he  had  good 
reason  to  believe  tbat  tbe  debtor  was  insolvent  iD> 
that  he  was  unable  to  pay  his  debts  in  the  ordinary 
course  of  business,  and  the  debtor  made  an  assign- 
ment for  creditors  shortly  afterwards.  There  wa» 
no  intent  to  prefer  shown  under  Minn.  Laws  188L, 
chap.  148, 9  4.  fiaumann  ▼.  Cunningham,  48  Minn. 
2B2.   See  Penney  v.  Haugan,  81  Minn.  279. 

And  under  this  section,  in  an  action  by  a  re- 
ceiver in  insolvency  to  set  aside  a  conveyance  to  a 
preferred  creditor,  the  true  inquiry  was  whether  a. 
reasonable  man  acting  with  ordinary  prudence,  iik 
view  of  all  the  facts  known  to  him,  had  reasonable 
cause  to  believe  that  the  debtor  was  Insolvent.. 
Daniels  v.  Palmer,  86  Minn.  847;  Daniels  v.  Bank  of 
Zumbrota,  86  Minn.  8S1. 

And  a  conveyance  of  real  estate  was  not  void 
where  it  was  made  pursuant  to  a  prior  valid  and  en- 
forceable contract  requiring  the  debtor  to  convey 
the  land,  and  such  contract  was  made  more  than* 
four  months  prior  to  insolvency  proceedings.  A 
deed  was  made  December  24,and  the  foOowing  Jan- 
uary insolvency  proceedings  were  uken.  William» 
V.  Clark,  47  Minn.  68. 

Under  Minn,  insolvent  law  1881,  a  receiver  could 
not  recover  the  value  of  goods  from  a  preferred 
creditor  where  such  goods  had  been  taken  ifrom. 
such  oredltor  by  another  preferred  creditor  in  a 
replevin  action,  and  tbe  facts  were  not  such  as  to 
constitute  a  conversion.  Moore  v.  Hayes,  86  Minn. 
206. 

In  Chickering  v.  White,  42  Minn.  459,  it  was  held 
in  an  action  by  an  assignee  that,  to  avoid  a  convey- 
ance made  by  a  firm  preferring  a  creditor,  it  must 
have  been  made  by  an  insolvent  debtor  in  contem- 
plation of  insolvency  with  a  view  of  giving  a  pref- 
erence to  a  creditor  upon  a  pre-existing  debt,  and 
the  creditor  receiving  the  same  must  have  had 
reasonable  cause  to  k>elleve  that  the  debtor  was  in<^ 
solvent. 

In  Dow  V.  Sutphin,  47  Minn.  47ll,^was  said.thaa 
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husband  had  gone  to  Portland,  she  did  take 
charge  of  It  by  going  in  person  to  the  store, 
and  notifying  the  clerk  of  the  condition  of  af- 
fairs, and  assuming  control.  Thenceforth, 
and  until  the  sheriff  took  charge  on  the  24th, 
she  says  she  directed  the  management  of  the 
business,  had  charge  of  the  receipts,  and  that 
tbey  were  disbunid  only  by  her  authority. 


When  tbe  sberilT  aitnchcd,  he  found  the  clerk 
in  charge,  but  Wilkins  entered  poon  after- 
wards, procured  some  keys  from  the  back  end 
of  the  store,  and  gave  them  to  him .  Tbe  clerk, 
however,  had  one  key,  and  Mrs.  Wilkins  an- 
other. All  the  witnesses  who  pretend  to  know^ 
anything  about  it  concur  in  the  statement  that 
Mrs.  Wilkins  was  about  the  store  nearly  ereiy 


In  order  to  make  out  that  the  creditor  had  reasona- 
ble cause  to  believe  that  his  debtor  was  insolvent, 
knowledge  must  be  shown  of  some  faot  oaloulated 
to  produce  a  reasonable  belief  that  he  was  insol- 
vent, but  if  such  facts  are  known  to  tbe  creditor  as 
are  clearly  sufficient  to  put  a  person  of  ordinary 
prudence  on  Inquiry,  he  was  charireable  with  the 
knowledge  with  which  such  inquiry  would  have 
furnished  him« 

In  Penney  ▼.  Hausau,  61  Minn.  279.  it  was  said 
that  it  is  not  enough  that  a  preference  has  ulti- 
mately resulted,  but  that  the  transfer  must  have 
been  made  with  that  intent;  also  that  there  may  be 
cases  where,  notwithstanding  the  insolvency  of 
the  transferrer,  and  notice  of  that  fact  on  the  part 
of  the  transferee,  there  is  a  lack  of  intent  to  pre- 
fer, or  at  least  where  the  presumption  of  such  in- 
tent may  be  rebutted.  Baumann  v.  Cunningham, 
48  Minn.  OS,  is  a  case  of  the  latter  class,  but  as  In 
tent  can  only  be  determined  from  a  man^  act  where 
the  necessary  consequence  of  the  conveyance  or 
transfer  Is  to  give  a  preference,  the  intent  must  be 
inferred. 

A  chattel  mortgage  made  by  an  Insolrent  firm 
who  afterwards  made  a  general  assignment  under 
Minn.  Stat.  1878,  chap.  41,  9  88,  was  not  presumed 
fraudulent  where  no  attempt  was  made  to  avoid  a 
preference  under  tbe  insolvency  act.  Bannon  t. 
Bowler,  84  Minn.  416. 

In  Berry  v.  O'Connor.  88  Minn.  29,  it  was  said  that 
Mton.  Laws  1881,  chap.  148,  does  not  render  mort- 
gages fraudulent  or  void  as  respects  the  mort- 
gagor's creilitors  on  the  ground  that  they  are  pref- 
erential except  in  proceedings  under  It.  Outside 
of  such  proceedings  the  preferences  are  not  per  se 
or  as  a  matter  of  law  objectionable. 

But  in  an  action  by  a  holder  of  a  chattel  mort- 
gage against  a  receiver  in  Insolvency  a  preference 
was  void  where  from  tbe  circumstances  the  pre- 
sumption was  that  tbe  debtor  was  insolvent  and 
intended  to  create  an  unlawful  preference,  and 
that  tbe  mortgagee  bad  reasonable  cause  to  be- 
lieve that  the  debtor  was  insolvent.  Hastings 
Malting  Co.  v.  Heller,  47  Minn.  71. 

And  a  conveyance  preferring  creditors  was  void 
and  was  an  assignment  for  creditors  where  it  was 
not  a  mortgage  or  pledge  or  absolute  sale  but  in 
trust  covering  all  the  debtor's  property,  and  to  sell 
and  to  pay  certain  preferred  creditors  and  return 
the  surplus,  and  no  language  was  used  showing  an 
Intent  on  the  part  of  tbe  grantor  to  convey  the 
property  as  security  for  a  debt.  Tbe  fact  that  the 
trustee  was  authorised  to  sell  in  ordinary  course  of 
business  would  render  the  conveyanoe  void  as  to 
creditors.  Trultt  Bros.  ▼.  Caldwell,  8  Minn.  864,  74 
Am.  Dec.  764. 

So,  a  bill  of  sale^was  yoid  where' subsequently 
proceedings  In  insolvency  were  taken  against  the 
debtor,  and  tbe^preferred  creditor  knew  that  the 
sale  was  not  in  the  ordinary  course  of  business  and 
that  the  debtor  was  embarrassed  and  had  notice  of 
such  circumstances  as  upon  inquiry  would  have 
given  biro  reasonable  oause  to  believe  that  the 
debtor  was  insolvent. '  |  Boloombe  ▼•  Bhrmann- 
traut.  46  Minn.  887. 

And  where  an  .insolvent  firm  sold  Its  stock  of 
goods  to  a  party  who  gave  chattel  mortgages  to 
prefer  relatives  of  tbe  individual  members,  and 
the  purchaser  and  the  mortgagees  were  mf  ormed 
of  the  condition  of  the  business  and  knew  tbe  firm 
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was  insolvent,  and  the  transactions  were  attacked 
by  a  receiver  in  Insolvency.  Parsons  v.  Oeorge,  44 
Minn.  161. 

And  where  tbe  debtors  were  Insolvent  when  tbe 
property  was  transferred,  and  the  preferred  cred- 
itors had  reason  to  believe  that  such  was  the  fact* 
and  the  sale  was  not  made  in  the  regular  course  of 
business,  but  for  the  purpose  of  giving  a  prefer- 
ence over  other  creditors,  contrary  to  the  insol- 
vent law  of  1881.    Corliss  v.  Jewett.  36  Minn.  864. 

And  under  Minn.  Laws  1881,  chap.  148.  •  4,  a  re* 
ceiver  appointed  under  6  2  may  avoid  a  preference- 
made  by  an  Insolvent  within  four  months  of  the- 
receiver's  appointment.    Bliss  v.  Doty,  86  Minn.  168.. 

So,  under  this  statute,  a  sale  preferring  a  cred- 
itor was  void  where  Insolvency  proceedings  were- 
had  shortly  thereafter  and  tbe  debtor  was  Insol- 
vent when  the  preference  was  made,  and  the  pre-^ 
ferred  creditor  bad  reasonable  cause  to  believe  biai< 
Insolvent,  and  a  scheme  was  adopted  to  secure* 
their  claim  should  a  legal  proceeding  be  instituted 
by  other  creditors.    Noyes  v.  Gill,  86  Minn.  289. 

And  so  was  a  conveyanoe  where  the  debtor  wa» 
insolvent,  and  tbe  creditor  had  reasonable  cause  to> 
believe  that  the  debtor  who  made  the  Mime  was  in- 
golvent,  and  such  convejranoe  was  made  wltbini 
sixty  days  of  insolvency  proceedings.  Weston  v. 
Loyhed.  80  Minn.  221. 

In  Smith  V.  Deldrick,  80  Minn.  60,  it  was  held  that 
a  conveyance  void  by  the  United  States  bankrupt, 
law  would  not  be  void  under  the  state  Insolvent 
law  in  the  absence  of  a  statute  prohibiting  sucbi 
preference. 

And  under  Minn.  Laws  1881,  chap.  148.  In  a  suit  by 
an  assignee  to  set  aside  a  transfer  by  a  warehouse-^ 
man,  it  was  held  that  the  holder  of  a  wheat  ticket 
or  receipt  issued  by  a  warehouseman  who  has  be- 
oome  insolvent  is  a  creditor.  Daniels  v.  Palmer,  4i 
Minn.  116. 

And  under  this  aotfthe  assignee  may  defend  aoi 
action  for  conversion  as  well  as  maintain  an  actioO' 
as  plaintiff.    Dow  v.  Sutpbin,  47  Minn.  479. 

And  the  fact  that  the  preferred  creditor  was  a: 
nonresident  did  not  prevent  an  action  by  the  as- 
signee of  the  Insolvent  debtor  to  set  aside  a  prefer- 
ence.  Maodonald  v.  Vlrst  Nat.  Bank,  47  Minn.  67. 

ITissourl. 

In  Missouri  a  preference  is  not  a  part  of  an  as-- 
Flgnment,  or  void  under  the  assignment  law.  where- 
the  transaction  is  separate  and  distinct  from  the 
assignment.  The  Federal  cases  in  Missouri  held  all 
preferenoea  assignments  for  creditors,  contrary  to- 
the  decision  in  the  state  court,  but  the  Federal 
cases  were  overruled  in  Union  Na^t  Bank  v.  Bank 
of  Kansas  City,  186  U.  8.  828,  84  L.  ed.841,in  which 
case  there  was  no  assignment,  but  the  question  was 
as  to  whether  a  preference  was  an  assignment. 

So.  a  chattel  mortgage  was  not  a  part  of  a  subse- 
quent assignment  where  the  evidence  showed  that 
there  was  a  distinct  purpose  on  the  part  of  the^ 
debtor  to  prefer  two  creditors  secured  In  the  mort- 
gage, and  the  facts  and  circumstances  attending 
the  making  of  tbe  mortgage  clearly  showed  tbe- 
purpoeeof  the  mortgagor  to  prefer,  and  the  assign-^ 
ment  by  its  express  terms  was  made  subject  to  the- 
mortgage.    Splmt  v.  Sullivan,  68  Mo.  App.  58S. 

In  a  contest  by  a  mortgagee  and  an  assignee  for 
creditors  under  Mo.  Rev.  Stat.  •  854,  providing  that 
every  voluntary  assignment  made  by  a  debtor  ii> 
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•day  from  Monday  the  15tb  until  the  attach- 
ment, and  sometimes  brought  her  lunch  for 
noon,  and  remained  continuously  until  even- 
ing. After  Wilkins  returned  from  Portland, 
on  the  17th  or  18th,  he  was  also  about  the 
store  until  the  attachment;  but  there  is  no  tes- 
timony tending  to  show  that  he  sold  anything 
from  the  store  himself,  or  that  he  obtained  or 


used  the  proceeds  of  any  sales.  The  business 
sign  was  not  changed,  and,  barring  Mrs.  Wil- 
kins' presence,  the  store  was  apparently  con- 
ducted as  it  had  formerly  been.  The  evidence 
shows  an  understanding  between  the  parties 
that  Mrs.  Wilkins  should  take  charge  of  the 
property  notwithstanding  the  condition  that 
the  mortgagor  should  remain  in  possession. 


trustlfor  his  creditors  sball  be  for  the  benefit  of  all 
liifl  creditors  in  proportion  to  their  respective  de- 
mands, a  mortgrage  preferring  a  creditor  was  not 
effected  by  this  statute,  which  goes  no  further  than 
to  forbid  preferences  in  and  by  the  iustrument  by 
which  the  debtor  surrenders  to  his  creditors  all  do- 
minion over  his  property,  and  a  distinct  transfer 
t>y  a  debtor,  though  in  contempUition  of  a  general 
■assignment,  was  valid.  Gummorsell  v.  Hanbloom, 
]9Mo.  App.874. 

So,  a  deed  of  trust  by  an  insolvent  was  not  void 
where  it  was  made  in  contemplation  of  taking  the 
t>eaeflt  of  the  Missouri  insolvent  act  (Rev.  Code« 
p.  446),  as  such  a  preference  by  a  debtor  was  not 
prohibited  by  the  statute.    Jones  v.  Talbot,  4  Ho. 

And  a  conveyance  by  a  meml)er  of  a  partnership 
preferring  a  firm  creditor  was  not  void  where  a 
general  assignment  was  made  by  the  firm  within  a 
•couple  of  days,  under  the  Missouri  statute.  Elgin 
National  Watch  Co.  v.  Meyer,  80  Fed.  Bep.  659. 

But  under  Mo.  Rev.  Stat.  1889.  9  424,  providing 
that  any  voluntary  assignment  in  trust  for  cred- 
itors shall  be  for  the  benefit  of  all  creditors,  and 
that  every  provision  in  an  assignment  providing 
for  a  preference  shall  be  void,  a  transfer  of  prop- 
•erty  by  a  corporation,  followed  by  an  assignment, 
was  void  where  the  tmnractions  were  all  parts  of 
the  same  scheme  and  amo  mted  to  an  absolute  con- 
veyance in  praswnti  ly  tha  corporation.  Larrabee 
T.  Franklin  Banls.  114  Mo.  692. 

In  Freund  v.  Yaegerman,  26  Fed.  Rep.  812,  it  was 
held  that  a  mortgage  of  all  the  debtor*s  property 
to  prefer  a  creditor,  followed  by  a  general  assign- 
ment on  the  same  day  for  the  benefit  of  his  cred- 
itors, rendered  the  mortgage  void,  but  the  case  was 
left  open  on  petition  for  rehearing. 

And  a  transfer  of  a  stock  of  goods  was  void, 
-where  the  debtor  made  a  deed  of  assignment  on 
the  same  day,  and  the  preferred  creditor  knew  that 
there  was  to  be  an  assignment,  under  the  law  of 
Missouri.  State,  Feldkamp,  v.  Morse,  27  Fed.  JSep. 
261. 

Tn  State,  Feldkamp,  v.  Morse,  27  Fed.  Rep.  261,  it 
was  said:  ''We  have  been  waiting  for  the  supreme 
•court  of  the  state  of  Missouri  to  interpret  the  state 
statute.  This  court  has  held,  and  will  continue  to 
hold  until  the  state  statute  is  interpreted  other- 
wise, that  where  parties  come  Just  on  the  eve  of  a 
•collapse  and  take  the  estate  knowing  that  an  as- 
signment is  about  to  be  made,  they  cannot  hold 
against  other  creditors,  because  the  law  as  inter, 
preied  by  this  court  is  that  they  shall  all  share 
alike."  In  response  to  a  question  to  instruct  the 
Jury  that  they  had  the  right  to  prefer  one  creditor 
to  the  exclusion  of  others,  the  court  answered, 
'^Certainly;  unquestionably,  I  think  the  Jury  un- 
derstand that;  but  when  that  particular  creditor 
knows  this  preference  is  to  be  accompanied  by  an 
•assignment  right  away  and  takes  the  whole  of  the 
estate  he  cannot  bold  it.*^ 

An  instrument  was  held  to  be  an  assignment  for 
creditors  where  it  transferred  all  the  debtor^s  prop- 
erty and  provided,  "do  bargain  and  sell  and  convey 
to  T.,  and  do  give  possession  this  day  of  my  entire 
stock  or  so  much  thereof  as  will  pay  T.,  this  sale 
Is  made  to  T.  for  the  express  purpose  of,  first,  to 
pay  T.  in  full,  the  sum  of  $1,988,  and  the  residue 
«fter  being  carefully  disposed  of  by  said  T.  shall 
be  divided  pro  rata  among  my  creditors  as  f  ollowi« 
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as  their  claims  may  appear,  and  for  the  full  satis- 
faction of  all  my  creditors,  if  any  there  be,  whose 
names  are  not  set  forth,  I  transfer  to  T.  all  my 
book  accounts  and  notes  to  distribute  pro  rata^ 
and  any  residue  after  paying  all  my  creditors  shall 
be  paid  over  to  C.  (the  debtor).*'  Douglass  v. 
Cissna,  17  Mo.  App.  4B. 

Nebrcuifsa. 

Under  the  Nebraska  statute  a  preference  by 
mortgage  or  sale  Is  not  void  or  a  part  of  an  assign- 
ment for  creditors,  unless  made  within  thirty  days 
prior  to  insolvency  proceedings,  and  the  person 
receiving  the  same  has  reasonable  cause  to  believe 
it  is  made  in  contemplation  of  insolvency. 

So,  a  chattel  mortgage  was  not  a  part  of  an  as- 
signment where  the  chattel  mortgage  was  made  In 
pursuance  of  a  prior  agreement  to  indemnify  a 
surety,  although  filed  at  1:60  p.  x.,  and  the  aau'gn- 
ment  was  filed  at  2:10  p.  M.  of  the  same  day,  and 
there  was  no  proof  that  the  mortgagee  knew  that 
the  assignment  was  to  be  made,  or  bow  long  prior 
thereto  the  mortgage  was  executed.  Nelson  v. 
Oarey.16Neb.68L 

And  a  chattel  mortgage  was  not  void  where  tt  was 
to  secure  a  bona  fide  debt,  and  delivered  before  any 
mention  was  made  to  the  mortgagee  of  any  assign- 
ment, although  on  the  same  day  and  near  the  same 
time  the  debtor  made  an  assignment  for  oreditora, 
but  which  assignment  was  alMmdoned  by  all  par- 
ties.   Bierbower  v.  Pclk.  17  Neb.  268. 

So,  under  Neb.  assignment  law,  91 42.  48,  4ii/ra,  a 
mortgage  preferring  a  creditor  was  not  void  where 
such  mortgage  was  not  followed  by  an  assign- 
ment.   Kavanaugh  v.  Oberf  elder,  87  Neb.  647. 

And  under  Neb.  Comp.  Stat.  chap.  6,  •  48,  provid- 
ing that  if  any  person  being  insolvent  or  In  con- 
templation of  insolvency,  within  thirty  days  be- 
fore the  making  of  an  assignment,  with  a  view  to 
give  a  preference  to  a  creditor,  makes  any  trans- 
fer, or  oonveyance  of  his  property,  the  person  re- 
ceiving such  payment  having  reasonable  cause  to 
believe  such  person  is  insolvent  or  in  contempla- 
tion of  insolvency,  and  that  such  payment  or  con- 
veyance is  made  in  fraud  of  the  law  relating  to  in- 
solvency, the  same  shall  \)e  void,  and  844,  providing 
that  nothing  in  this  act  shall  prevent  a  debtor  from 
securing  any  debt  which  shall  have  been  created 
within  nine  months  prior  to  the  date  of  such  pay- 
ment, or  securing  or  to  effect  any  mortgage  or  se- 
curity made  in  good  faith  to  secure  any  debt  or 
liability  created  simultaneously  with  such  mort- 
gage if  it  is  filed  for  record  within  thirty  days  from  its 
date,  a  chattel  mortgage  securing  a  bona  fide  debt 
created  within  nine  months  was  valid  where  the 
debtor  a  few  hours  thereafter  made  a  general  as- 
signment of  all  his  property.  Brown  v.  WiUiamf« 
84  Neb.  876. 

But.  under  this  statute,  a  mortgage  made  within 
thirty  days  of  an  assignment  for  creditors  was  void 
under  the  assignment  law,  where  the  creditor  had 
at  the  time  a  reasonable  cause  to  believe  that  the 
debtor  was  insolvent.  Banks  v.  Omaha  Barb  Wire 
Ck>.80Neb.l28. 

Tn  Morse  v.  Steinrod,  29  Neb.  106,  it  was  said 
that  the  common- law  right  of  a  debtor  to  prefer 
bis  creditors  is  very  much  restrtoted  in  Nebraska, 
by  virtue  of  the  law  in  relation  to  attachments, 
assignments,  etc.,  and  will  not  be  applied  where  a 
Just  and  equitable  dlstributionrof  the  prooeeds  of 
ligitized  by  v^jO 


1897. 


Babih  y.  Wilkini. 
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nod  it  may  be  said  to  be  fairly  established  that 
she  did  actually  assume  possession  and  control 
with  the  consent  of  her  husband^  and  that  she 
so  retained  it  until  the  attachment.  To  say  the 
least,  it  has  not  been  established  that  he  was 
permitted,  with  the  knowledge  or  tacit  con- 
tent of  Mrs.  Wilkins,  to  conduct  the  business 
in  the  usual  course,  as  he  had  done  before,  or 


I  to  use  or  appropriate  the  proceeds  of  sales  for 
his  own  use  and  benefit,  in  disregard  of  the 
mortgage  conditions.  The  creditors  can  i>nly 
complain  when  the  mortgage  is  executed  or 
subsequently  used  as  a  shield  for  the  special 
benefit  of  the  mortgagor,  and  thereby  hinders 
or  delays  due  process  of  law  in  reaching  the 
property,  and  subjecting  it  to  the  payment  of 


the  debtor^s  property  oan  be  made  among  all  ored- 

Iters. 

New  Jeney. 

A  mortfrage  was  held  not  to  be  void  on  the  groand 
that  It  was  against  the  policy  of  the  statute  reg- 
ulating assignments  for  creditors  where  tbe  instru- 
ment purported  to  be,  not  an  assignment  of  tbe 
defendant's  property  for  tbe  benetlt  of  ortHittors, 
but  a  mortgage  for  tbe  payment  of  certain  debts. 
Cbapman y.  Hunt,  U  N.J.  Eg.  149. 

In  GarretsoQ  y.  Brown,  28  N.  J.  L.  4SS.  Affirmed 
ter  N.  J.  L.  6U,  it  was  said  tbat  under  N.  J.  Nix.  Dig. 
27,  proyiding  tbat  eyery  oonyeyance  or  assignment 
for  creditors  shall  be  made  for  their  equal  benefit, 
and  all  preferences  shall  be  yold  excepting  mort- 
gage and  Judgment  creditors  when  the  Jndgment 
has  not  been  by  confession  for  the  purpose  of  pre- 
ferring ci«ditors,  tbe  argument,  tbat  all  preferences 
made  by  an  insolvent  aebtor  anterior  and  with  a 
yiew  to  or  in  contemplation  of  an  assignment  are 
Intended  to  be  declared  fraudulent  and  yoid,  can- 
not be  sound. 

In  Muchmore  y.  Budd,  68  N.  J.  L.  880,  it  was  SRid 
that  there  was  no  decision  in  New  Jersey  which 
supports  the  doctrine  tbat  a  sale,  mortgage,  or 
pledge  which  is  otherwise  yalid  is  voidable  by  rea- 
son of  the  assignment  law.  That  Owen  y.  Arvis,  26 
N.  J.  L.  22;  FSlrchild  v.  Hunt.  U  N.  J.  Eq.  807:  Liv- 
ermore  y.  McNair,  84  N.  J.  Bq.  478  (see Tittle y.  Van- 
leer  (Tex.)  ante,  8B7).— beld  that  a  deed  or  mortgage 
or  a  number  of  such  instruments,  although  they 
bore  no  likeness  to  an  assignment  under  the  stat- 
ote,  were  yet  void  because  they  oontrayened  the 
policy  of  tbe  statute.  **In  each  of  these  cases  the 
affair  attacked  was  held  to  be  void  by  force  of 
the  provisions  of  the  statute  of  frauds.*^ 

New  Friric 

The  New  York  statute  prohibits  a  preference  in 
general  assignments  except  to  the  amount  of  one 
third  the  value  of  the  assigned  instate.  The  deci- 
sions In  that  state  hold  that  a  sale  or  chattel  mort- 
gage preferring  a  creditor  is  not  an  assignment  for 
creditors  under  that  statute.  But  if  tbe  transfer  Is 
a  part  of  a  scheme  to  make  an  alignment  for  cred- 
itors of  which  tbe  grantee  bad  notice,  it  will  be 
held  to  be  an  assignment  for  creditors.  Otherwise 
if  it  is  simply  a  preference  in  good  faith. 

8o,  a  bill  of  sale  of  all  the  stock  of  goods  to  a  son 
was  sustained,  where  the  value  of  the  goods  did  not 
exceed  the  debt  preferred,  although  the  son  knew 
that  his  father  was  insolvent  but  did  not  know  that 
be  intended  to  make  an  assignment  for  creditors, 
which  was  made  sbortlr  after  the  bill  of  sale  on  a 
subsequent  day.  It  was  held  that  such  sale  did  not 
violate  N.  Y.  Laws  1887,  chap.  SOB,  invalidating  pref- 
erenc(>8  In  an  assignment  for  creditors,  except  to 
the  amount  of  one  third  tbe  value  of  tbe  assigned 
estate.  Maiming  v.  Beck,  129  N.  T.  1,  14  L.  B.  A. 
188. 

In  this  case  the  case  of  White  v.  Cotzhausen,  120 
-  U.  8. 829, 82  L.  ed.  077.  was  distinguished.  Under  the 
Illinois  statute  tbe  acts  were  void  after  the  debtor 
knew  that  he  could  no  longer  go  on  in  bis  business; 
but  the  Kew  York  statute  does  not  cover  such  a 
case,  and  dllfers  from  the  Illinois  statute,  which 
declares  void  all  pref erenoes. 

So,  a  transfer  of  property  to  secure  a  creditor, 
not  followed  by  a  general  assignment,  is  not  con- 
trolled by  the  New  York  assignment  law  of  1887, 
87  L.  a  A. 


prohibiting  preferences  greater  than  one  third  of 
the  assignor's  property.  Maas  y.  Ealk,  64  N.  Y.  S. 
6.160. 

This  case  followed  Manning  y.  Beck,  129  N.  Y.  1, 
14  L.  K.  A.  196,  and  said  tbat  if  a  preference  bad 
been  a  part  of  a  scheme  to  be  followed  by  a  general 
assignment  for  creditors  it  would  have  k>een  in  vio- 
lation of  the  assignment  law. 

In  Gomes  v.  Hagaman,  84  Hun,  148,  it  was  held 
that  a  falling  debtor  may  prefer  any  of  bis  cred- 
itors by  a  bill  of  sale,  to  such  an  extent  as  hts  prop- 
erty will  permit,  and  that  tbe  statute  limiting  the 
amount  of  the  preference  only  applies  to  a  gen- 
eral assignment  for  creditors.  The  facts  in  the 
case  are  not  stated. 

And  chattel  mortgages  were  not  part  of  a  scheme 
foranassignment  for  creditors,  where  tbe  debtor 
preferred  each  of  his  four  children  tbe  day  prior 
to  an  assignment.  The  court  refused  to  hold  that 
they  were  part  of  the  same  transaction  where  the 
answers  in  a  suit  to  set  aside  the  same  denied  tbat 
they  were  made  with  fraudulent  intent  or  as  a  part 
of  the  same  transaction.  Otis  v.  Bertholf  ,  87  N.  Y. 
8.  R.  172. 

And  a  transfer  of  goods  in  payment  of  a  debt,  al- 
though tbe  debtor  intended  to  make  an  assignment, 
was  no  ground  for  attachment,  where  it  was  not 
shown  tbat  the  debt  was  not  bona  fide,  and  It  was  not 
proved  tbat  the  goods  exceeded  one  third,  which 
was  allowed  by  way  of  preference  under  the  stat>- 
ute.   Newwitter  y.  Mansell,  88  N.  Y.  8.  R.  WS. 

And  under  N.  Y.  Laws  1887,  cbap.  603,  )>rovid1ng 
that  in  all  general  assignments  any  preferences 
therein  shall  not  be  valid,  except  to  tbe  amount  of 
one  third  in  value  of  tbe  assigned  estate,  a  trans- 
fer of  all  tbe  debtor's  property  in  preference  of  a 
creditor  did  not  amount  to  a  general  assignment 
where  no  assignment  in  general  for  creditors  was 
made.  The  assifrnment  law  was  not  intended  to 
affect  preferences  made  by  other  means  than  the 
assignment.  Tompkins  y.  First  Nat.  Bank,  18  N. 
Y.  8upp.  284. 

But  under  this  statute  a  bill  of  sale  by  an  insol- 
vent to  an  irresponsible  firm  was  fraudulent,  where 
the  consideration  was  an  alleged  debt  due  one  of 
the  members  of  the  firm  amounting  to  $17,874,  and 
the  assumption  by  the  firm  of  debts  amounting  to 
$38,000  and  firm  notes  given  on  long  time  for 
$22,000,  and  afterwards  the  debtor  made  an  assign- 
ment. Tbe  court  beld  tbat  the  referee  did  not  err 
in  his  conclusion  that  the  execution  and  delivery 
of  said  bill  of  sale  and  assignment  and  notes  con- 
stituted and  were  parts  of  a  single  transaction, 
scheme,  or  purpose  for  disposing  of  the  property, 
and  with  intent  thereby  to  hinder,  delay,  and  de> 
fraud  bis  creditors  and  evade  the  provisions  of 
chap.  608,  and  tbe  assignee  had  knowledge  of  such 
purpose  and  Intent.    Evans  v.  Sims,  82  Hun,  896. 

And  chattel  mortgages  were  a  part  of  an  assign- 
ment where  seventeen  Judgments  were  confessed 
and  three  chattel  mortgages  were  4elivered  on  tbe 
morning  of  tbe  day  on  which  a  general  assignment 
was  executed.  It  was  further  beld  tbat  on  the  re- 
fusal of  the  assignee  to  sue  to  set  aside,  a  creditor 
might  sue  to  have  the  preference  vacated.  Sweet- 
ser  v.  Smith,  22  Abb.  N.  0.  819. 

In  Abegg  v.  Bishop,  06  Hun,  8,  where  an  assign, 
ment  of  accounts  preferring  a  creditor  was  fol- 
lowed the  next  day  by  an  assignment  for  creditors. 
It  was  said  that  if  the  debtor  Intended  to  mf  ke  a 
81 
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Talid  demands.  The  mere  fact  that  It  maj 
lessen  their  chances  of  realizing  their  claims 
in  full  does  not  of  itself  render  the  transaction 
fraudulent.  If  the  mortgage  Is  otherwise  fair, 
and  so  treated;  but  it  is  the  erection  of  a  false 
muniment,  not  intended  to  secure  the  mort- 
gagee so  much  as  to  ward  off  and  defeat  Just 
demands,  that  works  the  iniquity,  and  to  avoid 


which  the  law  affords  a  remeay.  The  mort- 
gage must  be  held  (o  be  valid  unless  it  in  fact 
constitutes  a  part  of  the  general  assignment 
subsequently  made. 

This  court  has  several  times,  and  quite  re- 
cently, decided  that  a  person  in  failing  cir- 
cumstanoes  may  prefer  one  creditor  above  an- 
other, and  this  he  may  do  in  any  manner  that 


general  asslfirnmeot  and  to  evade  the  law,  altbouff b 
tbo  srrantee  might  have  acted  fo  irood  faith.  It 
would  be  oontroUed  by  N.  Y.  Laws  1887,  chap.  60B. 
forbidding  pref erencea  except  to  the  extent  of  one 
third  of  the  actual  assets  of  the  debtor. 

80,  a  fraudulent  purchase  by  a  debtor  and  trans- 
fer of  the  property  in  preference  of  a  fictitious 
debt,  followed  by  a  collusive  assignment  to  cover 
up  the  scheme,  was  treated  as  a  fraudulent  assign- 
ment for  creditors.  Davis  v.  Harrington,  65  Hum 
100. 

In  Berger  v.  Yarrelmann,  127  N.  Y.  £81, 12  "L,  EL. 
A.  808.  it  was  said  that  oonTeyanoee  oreating  pref- 
erences for  more  than  one  third  of  the  lnsolyent*8 
estate  when  made  in  oon  temptation  of  a  general 
assigament  have  invariably  been  condemned  as 
violations  of  the  statute. 

In  Spelman  v.  Freedman,  54  Hun,  400,  it  was  said 
that  *it  was  evIdenUy  the  Intention  of  the  legisla- 
ture* that  if  a  general  assignment  for  the  benefit  of 
creditors  were  contemplated,  it  should  embrace 
the  disposition  of  all  the  debtor's  property  at  the 
time  of  the  formation  of  the  determination  to 
make  the  assignment,  and  that  it  should  not,  in  its 
broad  and  ireneral  effects,  be  anticipated  by  a  par- 
tial and  preferential  distribution  of  his  estate.  The 
right  to  the  preference,  in  other  words,  must  be 
exercised  in  the  assignment,  and  not  otherwise.** 

Ohio. 

In  Ohio  mortgages  and  sales  by  insolvents  pre- 
ferring creditors  inure  to  the  benefit  of  all  credit- 
ors, if  they  are  a  part  of  a  scheme  to  make  an  as- 
signment, or  if  a  trust  is  created  for  others  than 
the  grantee. 

Ohio  Rev.  Stat.  9  6843,  same  as  act  March  14, 1838, 
provides  that  all  assignments  in  trust  to  a  trustee 
In  contemplation  of  insolvency,  with  the  intent  to 
prefer  one  or  more  creditors,  shall  Inure  to  the 
equal  benefit  of  all  creditors  in  proportion  to  their 
claims. 

Under  this  statute  chattel  mortgages  were  part 
of  a  deed  of  assignment  where  they  were  all  made 
at  the  same  time  and  in  furtherance  of  the  general 
purpose  to  make  an  assignment,  and  at  the  same 
time  prefer  a  part  of  the  creditors.  Turner  v. 
Reed,  8  Ohio  C.  0.  000. 

And  where  such  mortgages  were  made  by  an  in- 
solvent corporation  and  foUowed  by  an  assign  mei>t 
for  creditors,  and  both  instruments  were  contem- 
plated  by  the  directors  at  the  same  time.  Com mer- 
cial  Nat.  Bank  v.  Cincinnati  Nat.  Bank,  8  Ohio  C. 
aU3. 

And  an  at)solute  bill  of  sale  preferring  certain 
creditors  was  an  assignment  for  creditors,  where 
an  assignment  in  trust  for  all  his  creditors  in  cer- 
tain order  had  been  first  executed  and  then  the  bill 
of  sale  to  the  same  grantee  executed,  and  the  deed 
of  trust  destroyed,  and  Ohio  act  March  14, 1868  (3 
Curwen,  2280),  provided  that  all  assignments  in 
trust,  made  by  debtors  in  contemplation  of  insol- 
vency, should  fnure  to  the  benefit  of  all  creditors  In 
proportion  to  their  demands.  Gay  lord  v.  Cramer, 
Handy  (Ohio)  868. 

In  a  suit  for  specific  performance  of  a  contract 
to  prefer  four  creditors  by  executing  a  mortgage 
for  the  k>enefltof  one  and  for  certain  others,  after 
the  debtor  bad  made  a  deed  of  assignment,  it  was 
said  that  if  the  mortgage  had  been  executed  it 
would  inure  to  the  benefit  of  all  the  creditors  un- 
der Ohio  act  March  14,  1888.  as.  if  a  creditor  at* 
87  L.  R.  A. 


tempts  to  extend  his  lien  beyond  the  necessity  of 
his  own  indemnity,  and  secure  others,  the  mort- 
gage is  in  effect  an  assignment  for  creditors.  Bloom 
V.  Noggle,  4  Ohio  St.  45. 

But  a  chattel  mortgage  was  not  void  where  it 
WHS  made  prior  to  an  assignment.  It  was  held  that 
another  chattel  mortfrage  to  secure  the  services  of 
the  attorney  to  be  rendered  in  the  matter  of  the 
assignment  was  a  fraudulent  preference.  Re  Mer- 
ling,  1  Ohio  N.  P.  8& 

In  Cross  v.  Carstens,  48  Ohio  St.  648.  where  a  firm 
executed  three  chattel  mortgages  covering  all  their 
merchandise  to  A,  B,  and  C,  which  were  filed 
within  a  few  minutes  before  the  filing  of  the  deed 
of  assignment  and  were  for  money  loaned  to  the 
firm  some  time  before,  and  the  assignment  waa 
only  executed  on  condition  that  the  mortgagees  be 
secured,  and  the  deed  and  mortgages  were  signed 
at  the  same  time,  it  was  held  that  the  mortgagee 
were  valid  under  Ohio  Rev.  Stat.  6  6B43.  and.  re- 
viewing the  Ohio  decisions,  it  was  said  that  *'it  ia 
established  beyond  question  that  however  equi- 
table it  may  seein  to  require  the  assets  of  an  in- 
solvent debtor  to  be  distributed  pro  rata  among  hia 
creditors,  our  statute  fails  to  make  oompuisory 
provision  for  that  end.  But,  on  the  oontrary.  it 
permltH  preferences  if  made  in  good  faith,  though 
but  Uitle  be  left,  or  nothing  at  all  be  left;  for  other 
creditors  equally  meritorious.** 

In  Lmdemann  v.  Ingham,  86  Ohio  St.  1.  Ingham 
V.  Lindemann,  87  Ohio  St.  2L8,  It  was  held  that  a 
mortgagee  of  chattels  cannot  maintain  an  actloik 
for  conversion  against  an  assignee  for  creditors  ob- 
taining possession  after  oondition  broken:  his  rem- 
edy is  a  lien  on  the  proceeds. 

Onaon, 

Under  Hill*s  (Or.)  Anno.  Laws,  6  3178.  providing 
that  no  general  assignment  of  property  by  an  In- 
solvent or  in  contemplation  of  insolvency  for  the 
l)enefit  of  creditors  shall  be  valid  unless  made  for 
the  benefit  of  ail  his  creditors,  a  mortgage  prefer- 
ring a  creditor  was  not  void  or  a  part  of  an  assign- 
ment where  one  mortgage  was  made  on  the  2Sth« 
and  one  on  the  80th  to  another  creditor,  and  oa 
the  31st  a  general  assignment  was  made  for  the 
benefit  of  all  creditors,  and  it  was  not  shown  that 
the  debtors  contemplated  making  a  general  assign- 
ment, and  the  mortgagees  had  no  knowledge  of 
any  intention  on  tbe  pert  of  the  grantor  to  make 
an  assignment.  Inman,  P.  ft  Co.  v.  Sprague  (Or.)  47 

Pacaeo. 
PenntiflvanitL 

In  Pennsylvania  a  preference  by  an  instrument 
creating  a  trust  for  any  other  person  than  the  pre- 
ferred creditor  will  Inure  to  the  benefit  of  all  the 
creditors,  but  a  preference  directly  loan  individual 
creditor  is  not  affected  by  insolvency  of  the  debtor 
or  a  subsequent  assignment. 

So,  under  Pa.  act  March  24, 1818,  providing  that 
voluntary  assignments  for  creditors  shall  be  re- 
corded within  thirty  days,  an  assignment  of  all* 
the  debtor's  property,  preferring  a  creditor  not  re- 
corded in  time,  was  void  against  an  assignee  for 
creditors,  under  a  subsequent  assignment,  where 
the  first  transfer  was  in  trust  to  pay  the  grantee** 
debt  and  then  to  pay  three  other  creditors  and  re- 
turn the  surplus  to  the  debtor.  Bnglebert  v.  Blan- 
Jot,  2  Whart.  240. 

And  under  Pa.  act  April  17, 1848  (Pub.  Laws,  tOK 
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he  may  aee  fit  so  long  as  be  does  not  retort  to  a 
general  assignment,  or  to  devices  wbicb,  being 
construed  in  unison,  may  be  regarded  aa  cquir- 
alent  thereto,  for  the  accompiisbment  of  tbe 
purpose,  and  this  may  now  be  regarded  as  tbe 
settled  law  of  tbe  state.  S*ibin  ▼  Columbia 
River  Lumber  d  F,  Co.  26  Or.  15;  Mly  v. 
EyU,  37  Or.  95:  O'r^nneU  ▼.   Hansen,  29  Or. 


178;  Tnman  v,  Sprague  (Or.)  47  Pac.  826.  If, 
however,  tbe  execution  of  the  mortgage  to  Mrs. 
Wilkins  is  so  inseparably  connected  with  tbe 
act  by  which  tbe  general  assignment  was 
effected  aa  that  they  may  stand  together,  and 
constitute  in  reality  but  one  act  or  transaction, 
tbe  assignment  is  void,  as  creating  a  preference. 
Tbe  statute  expressly  provides  that  no  general 


pruvidiDir  thai  all  aasiffomeuts  of  property  in 
trust  to  prefer  creditors,  shall  inure  to  thebeneflt  of 
all  oreditors,  a  transfer  bf  a  debtor  of  his  book  ac- 
oounts  to  an  attorney  who  bad  taken  jadsrment 
notes  payable  to  himself  as  trustee  for  certain 
clients  Inured  to  the  benefit  of  all  the  creditors, 
where  the  debtor  made  a  geoeral  deed  of  aesiflrn- 
ment  an  hour  after  the  transfer  of  accounts.  Dick- 
son ft  Co.*8  Estate,  106  Fa.  184. 

But  under  Pa.  act  April  17, 1848,  an  assignment 
of  a  Judflrment  was  not  void  where  it  preceded  an 
assignment  for  creditors,  although  it  was  delly. 
ered  to  the  assiffDee  to  be  ffiren  the  preferred 
creditor.    Mellon^s  Appeal,  1  Grant,  Gas.  fOSL 

EhoOe  lOand. 

Under  B.  I.  Pub.  Stat.  chap.  287,  I  Ifi,  providlnir 
that  oonveyances  made  and  securities  fflyen  by  an 
Insolvent  debtor,  or  by  a  debtor  In  contemplation 
of  Insolvency,  within  sixty  days  of  Insolvency  pro- 
oeedinflTS  a^ralnst  blra,  shall  be  void  as  to  all  oredit- 
ors receiving  the  same  having  reasonable  cause  to 
believe  that  such  debtor  Is  insolvent  at  the  time  of 
such  preference,  a  mortgage  securing  a  creditor 
was  not  void  where  such  creditor  had  not  reason- 
able cause  at  the  time  of  receiving  the  mortgage  to 
believe  the  debtor  was  insolvent,  althougb  an  as- 
signment was  made  within  thirty  days  thereafter. 
Goldsworthy  v.  Roger  WlUiams  Nat.  Bank.  15  R. 
L6B1 

And  under  B.  I.  Pub.  Laws,  chap.  788,  9  1  (June 
20. 1878).  providing  that  a  debtor  may  suspend  an 
attachment  by  maklDg  an  assignment  for  creditors 
within  sixty  days,  and  I  4,  providing  that  convey- 
ances made  and  securitiee  given  by  an  insolvent 
debtpr,  or  by  a  debtor  In  contemplation  of  Insol- 
vency, within  sixty  days  of  tbe  ooromencement  of 
proceedings  ^'againai"  sucb  debtor  under  this  act, 
with  a  view  of  giving  a  preference,  shall  be  void  as 
to  all  creditors  receiving  tbe  same  who  shall  have 
reasonable  cause  to  believe  that  sucb  debtor  was 
insolvent  at  the  time  of  such  preference,  a  trans- 
fer of  bank  stock  preferring  a  creditor  was  not 
void  where  tbe  debtor  made  an  assignment  for 
creditors  within  sixty  days  thereafter,  although 
nttacbments  were  dissolved  by  tbe  assignment* 
This  was  not  a  proceeding  ^'against  him.**  James 
V.  Mechanics*  Nat.  Bank,  12  B.  L  480. 

S*nUh  Cctrollna, 

In  South  Carolina  a  preference  is  not  void  unless 
it  is  intended  to  operate  as  an  assignment,  or  made 
in  contemplation  of  insolvency  or  to  t)e  a  part  of 
the  same,  and  unless  it  is  attacked  in  time. 

So,  a  mortgage  preferring  a  creditor  was  not  void 
•where  it  was  not  recorded  for  nineteen  months, 
but  was  recorded  within  two  days  prior  to  the  gen- 
eral  asslirnment,  as  it  was  not  made  within  ninety 
days  before  such  assignment  under  S.  G.  Gen.  Stat. 
•  2016,  providing  that  mortgages  made  within  such 
time  shall  be  void.  South  Carolina  Loan  A  T.  Go. 
V.  McPhersoo,  26  8.  C.  48L 

And  under  S.  C.  Gen.  Stat.  chap.  72  a  Bev.  Stat, 
cl  ap.  80,  S9  2137-2148).  providing  that  if  any  insol- 
\  ent  within  ninety  days  before  making  an  assign- 
ment sh  ill,  with  a  view  to  give  a  preference  to  any 
crediicr^'nake  any  transferor  conveyance  of  his 
property,  tbe  person  receiving  such  payment  of  his 
property  having  reasonable  cause  to  believe  sucb 
person  to  be  insolvent,  and  that  such  payment,  as 
•<ignment.  or  conveyance  Is  made  ta  fraud  of  this 
37  L.  R.  A. 


chapter,  the  same  shall  be  void,  a  sale  of  a  stock  of 
goods  In  one  city  preferring  two  creditors  was  not 
void,  wbere  on  the  same  day  tbo  debtor  made  an 
assignment  for  creditors  in  another  city,  and  at  tbe 
time  of  the  sale  he  did  not  intend  to  make  an  as- 
signment.   Adler  v.  Cloud,  42  8.  C.  272. 

And  under  this  statute  a  mortgage  was  not  void 
wbere  it  was  given  within  ninety  days  prior  to  an 
assignment  for  creditors,  but  It  was  a  mere  substi- 
tution of  a  prior  mortgage  which  had  been  given 
more  than  ninety  days  before  the  assignment, 
Akers  V.  Bowan.  838.  C.  451, 10  L.  B.  A.  708. 

And  a  mortgage  was  not  an  assignment  for  credit- 
ors where  it  was  made  to  secure  tbe  purchase 
money,  according  to  a  written  agreement  made 
some  years  previous,  without  any  knowledge  on 
the  part  of  tbe  mortgagee  that  the  mortgagor  was 
insolvent,  although  tbe  deed  of  assignment  was 
nuide  within  ninety  days  thereafter.  The  court 
held  under  S.  C.  Bev.  Stat.  1898,  S  2147  (same  as  2187. 
tuprah  that  in  order  to  render  mortgages  executed 
within  ninety  days  prior  to  a  deed  of  assignment 
void  it  must  be  shown:  (1)  That  the  mortgagor 
was  insolvent  when  the  deed  was  made;  (2)  that  it 
was  made  with  a  view  to  give  a  preference;  (8)  that 
tbe  preferred  creditor  had  reasonable  cause  to  t>e- 
lleve  that  the  mortgagor  was  Insolvent  at  the  time; 
(4)  that  the  mortgagee  had  reasonable  cause  to  be- 
lieve that  tbe  mortgage  was  made  In  fraud  of  the 
assignment  law:  (5)  that  the  mortgage  was  exe- 
cuted within  ninety  days  prior  to  the  deed  of  as- 
signment.   Haynes  v.  Holt  man,  48  S.  C.  167. 

But  mortgages  were  void  wbere  they  were  made 
in  January  and  February,  and  were  recorded  on  tbe 
9tb  of  March,  and  on  the  9tb  and  16th  of  May,  and 
a  general  assignment  was  made  May  18,  and  tbe 
debtor  knew  of  bis  insolvency  and  intended  the 
several  transactions  to  operate  as  an  assignment 
for  creditors  with  preferences  to  His  wife  and 
grandchadren.    Mann  v.  Poole,  40  S.  C.  1* 

Tennemee, 

A  sale  of  a  stock  of  goods,  and  a  con  vejrance  fol- 
lowed by  an  assignment  within  three  months,  are 
sustained,  where  the  debtor  was  insolvent  and  the 
debt  was  l>ona  flde,  notwithstanding  Tenn.  insol- 
vent act  1881,  chap.  121.  providing  that  any  mort- 
gage, deed  of  trust,or  other  conveyance  of  a  portion 
of  the  debtor's  property  *'for  the  benefit"  of  any 
particular  creditor  or  creditors  within  three  months 
preooeding  a  general  assignment  shall  be  void,  and 
tbe  property  conveyed  shall  be  distributed  among 
all  creditors.  This  statute  did  not  extend  to  a  pay- 
ment or  sale  absolutely  or  conditionally  of  the 
debtor's  property.  The  court  held  that  a  sale  of 
property  was  not  **f  or  the  benefit**  of  the  purchaser. 
Ordway  v.  Montgomery,  10  Lea,  614. 

Texas* 

In  Texas,  under  the  statutes  of  that  state,  a  chat- 
tel mortgage  by  an  insolvent  merchant  preferring 
a  creditor  is  void  wbere  the  merchant  remains  in 
possession,  but  preferences  generally  are  not  void 
unless  there  is  an  intention  to  make  an  assignment. 
In  the  case  of  Tittle  v.  Yanleer  (Tex.)  ante^  887, 
tbe  Texas  doctrine  in  regard  to  preferences  is  re- 
viewed on  the  question  as  to  whether  or  not  a  pref- 
erence Is  an  assignment,  and  that  case  indicates 
largely  the  effect  of  the  statute  on  preferences, 
and  tbe  conduaion  in  that  case  is  that-tftheinstvu- 
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assignmeDt  made  bj  an  insolvent  debtor  for 
the  benefit  of  creditors  shall  be  ralid  unless 
made  for  the  benefit  of  all,  and  in  proportion 
to  the  amount  of  their  respective  demands. 
Hill's  Anno.  Laws,  Oregon.  ^  8178.  The  pre- 
ferment of  one  or  more  of  the  creditors,  while 
assuming  to  make  such  an  assignment,  is  in 
violation  of  the  statute;  hence  it  is  that  the  as- 


siffnment  must  fail,  because  the  act  by  which 
it  Is  sought  to  accomplish  the  purpose  is  un- 
lawful. Nor  is  an  act  in  disregard  of  law 
any  leas  a  violation  thereof  because  accomp- 
lished by  indirect  or  devious  methods.  8ee 
Jnman  t.  Sprague  (Or.)  47  Pac.  826,  and 
(yConnell  v.  Hanmn,  29  Or  178.  In  point  of 
time,  the  instrument  creating  the  assignment 


ment  provides  for  a  return  of  the  surplus,  it  will 
be  held  to  tw  a  mortiraire  and  not  an  assignmeDC 

The  Texas  act  March  1  1879, 1  17,  entitled  "An 
Aot  in  Relation  to  Assiiroments  for  the  Benefit  of 
Creditors  and  to  Recrulate  the  Same  and  the  Pro. 
oeedlngs Thereunder/*  prohibited  a  Uen**attempted 
to  be  ffiven  by  the  owner  of  a  stock  of  irooda  daily 
exposed  to  sale  in  parcels  in  the  reinilar  course  of 
the  business  of  such  merchandise,  and  contem- 
plated a  oontinuanoe  of  possession  of  said  goods 
and  control  of  said  business  by  sale  of  said  goods 
by  said  owner.**  Under  this  act  a  chattel  mortgage 
was  void  where  the  owner  continued  in  possession. 
The  court  further  held  that  this  section  was  not 
unconstitutional  because  not  expressed  in  the  title 
of  the  act.    Duncan  v.  Taylor,  63  Tex.  64S. 

And  under  Tex.  aot  March  24, 1879, 99.  and  9 17,  to 
prevent  collusion  by  a  merchaot  t>etween  bim  and 
his  creditors,  a  mortgage  was  void  where  there  was 
a  secret  understanding  that  the  mortgagor  should 
remain  in  possession'  and  control  of  the  buslDess 
and  was  made  in  contemplation  of  insolvency  and 
followed  by  an  assignments  National  Bank  v. 
Lovenberg,  08  Tex.  608. 

But  under  Texas  assignment  law,  9  9,  providing 
that  all  property  conveyed  or  transferred  by  the 
assignor  previous  to  and  in  contemplation  of  the 
assignment  with  the  intent  or  design  to  defeat,  de- 
lay, or  defraud  creditors,  or  to  give  a  preference 
to  one  creditor  over  another,  shall  pass  to  the  as- 
signee by  the  assignment,  except  where  the  pur- 
chaser has  paid  for  the  same  to  the  assignor  m 
good  faith  for  a  valuable  consideration,  and  with- 
out reason  to  believe  that  the  transfer  was  made 
with  suob  intent,  a  deed  of  trust  made  on  the  10th 
of  January,  preferring  creditors,  was  not  void, 
where  an  assignment  was  made  on  the22d  of  Jan  u. 
ary,  and  at  the  time  of  making  the  deed  of  trust  tbe 
debtor  intended  to  nuike  an  assignment,  provided 
that  he  could  not  obtain  a  compromise  with  his 
other  creditors.  In  order  to  avoid  a  transfer  or 
preference  made  in  contravention  of  1 9,  tbe  trans- 
fer must  have  been  executed  with  tbe  intent  then 
formed,  to  make  tbe  assignment,  and  it  was  not 
eufllcient  that  the  assignor  at  the  time  had  tbe  as- 
signment under  consideration.  In  this  case  tha 
creditors  in  consideration  of  the  deed  of  trust, 
not  cnly  extended  the  debt,  but  released  a  former 
mortgage,  and  this  constituted  them  purchasers 
for  a  valuable  consideration.  Blmmons  Hardware 
Go.  V.  Kaufman,  77  Tex.  181. 

In  La  Belle  Wagon  Works  v.  Tidball,  89  Tex.  291. 
a  finding  of  the  trial  court  in  an  action  of  attach- 
ment that  Tex.  act  3farch  24,  1879  (Rev.  Stat. 
1879,  Appx.  p.  8).  forbidding  any  attempted  prefer- 
ence of  a  creditor  or  creditors,  repealed  Hart*s 
Dig.  art.  1461  (Rev.  Stat  art.  2466),  providing  tbat 
fraudulent  conveyances  shall  be  void,  was  reversed, 
as  this  act  did  not  repeal  nor  was  it  intended  to  re- 
peal the  act  oonceming  fraudulent  conveyances  in 
force  in  this  state  from  the  earliest  days  of  the  re- 
public down  to  the  present  time.  The  i8th  section 
of  that  act,  which  forbids  any  attempted  prefer- 
ence of  a  creditor  or  creditors,  refers  only  to  such 
assignments  as  are  contemplated  by  provisions  of 
the  act  of  March  24, 1879  (Rev.  Stat.  Appx.  p.  8). 

On  a  subsequent  trial  of  tbe  same  case,  it  was 
held  that  a  creditor  may  take  goods  in  payment  of 
his  debt  though  it  may  hinder  other  creditors,  pro- 
Tided  the  goods  did  not  exceed  in  value  the  debt 
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preferred,  and  there  is  no  trust  in  favor  of  tha 
debtor.   La  Belle  Wagon  Works  v.  Tidball,  89  Tex. 
181.  • 
Vtrmonl, 

In  Vermont  under  the  latest  statute  and  decision 
a  transfer  of  part  of  an  insolvent's  property  pre- 
ferring a  creditor  in  contemplation  of  insolvency 
Is  void  if  attacked  in  time.  Some  of  the  earlier 
cases  held  that  a  preference  of  a  part  was  not  void 
under  the  prior  statute. 

So,  under  Yt.  act  July  12, 1864.  providing  that  all 
assignments  hereafter  made  of  property  including 
choses  in  action  by  debtors  for  the  benefit  of  cred- 
itors shall  Iw  in  writing,  a  deed  of  trust  was  void 
where  it  preferred  certain  creditors,  and  tbe  gran- 
tor was  solvent  so  far  as  his  own  personal  debts 
were  concerned,  but  was  liable  as  iodorser  to  an 
amount  exceeding  all  his  property.  The  purpose 
named,  **for  tbe  benefit  of  creditors,**  in  the  aot, 
constituted  the  only  limitation,  and  the  purpose  of 
the  act  was  to  require  partial  or  special  HSpign- 
ments  to  be  made  In  the  manner  provided  for  by 
the  law  of  1862.  Passumpsio  Bank  v.  Strong,  42  Yt. 
296. 

In  Passumpsio  Bank  y.  Strong,  42  Yt.  296,  it  was 
said  that  the  dittum  in  I*arr  v.  Brackett,  80  Vt.  844, 
was  made  without  special  oonslderMtion  in  regard 
to  the  law  of  1866,  and  the  court  said  that  if  we 
volunteered  an  opinion  it  would  be  that  the  legis- 
lature meant  by  the  law  of  1865,  in  connection  with 
the  law  of  1862,  to  put  It  out  of  the  power  of  a 
debtor  to  give  preferences  among  his  oreditorB  by 
putting  any  part  of  his  atuchable  property  in  tbe 
hands  of  a  trustee  for  tbe  payment  of  his  debts. 

And  under  Yt.  Rev.  Laws,  9  1860,  providing  that 
transfers  preferring  a  creditor  are  void,  and  gtvlng 
to  the  assignee  the  right  to  recover  the  property  or 
tbe  \a1ue  thereof  from  the  person  so  receiving,  a 
purchase  by  a  creditor  was  void  where,  on  the  day 
on  which  an  assignment  was  made,  the  creditor 
went  to  another  state  where  the  insolvent  debtor 
had  property  and  purchased  the  same  in  that  state 
and  brought  it  to  tbe  stare  where  the  assignment 
was  made.  Crampton  v.  Yalido  Marble  Co.  80  Yt. 
291, 1 L.  &  A.  120. 

But  under  Yt.  Rev.  La  ws,  9 1880.  providing  that  if 
a  person  being  insolvent  or  m  contempin^rlon  of  in- 
solvency, within  four  months  tMfore  the  filing  of 
the  petition,  with  a  view  to  give  a  preference  to  a 
creditor,  makes  a  conveyance  of  his  property  to  a 
person  having  reasonable  cause  to  Iwlieve  the 
other  Is  insolvent  or  in  contemplation  of  Insol- 
vency, and  that  the  conveyance  Is  made  in  fraud  of 
the  law  relating  to  insolvency,  the  same  shall  be 
void,  a  mortgage  to  a  national  bank,  made  within, 
four  months  of  insolvency  proceedings,  was  not 
void  where  the  petition  was  not  acted  upon  within 
that  time  and  was  within  the  control  of  the  peti- 
tioning creditor,  as  no  creditor  can  put  a  petition 
on  Hie  in  insolvency  proceedings  and  retain  oon- 
trolof  it  for  weeks  and  months,  and  then  disturt* 
the  title.    Witters  v.  Sowles,  42  Fed.  Rep.  701. 

A  transfer  of  part  of  thedebtor*s  property  pre 
f erring  a  creditor  was  not  void,  under  Yt.  act 
1843,  providing  that  all  general  assignments  are 
void.  In  order  to  make  a  transfer  void  under  the 
statute  as  a  general  assignment,  it  must  be  of  all 
the  debtor's  property  and  in  trust  for  the  k>enefit 
of  creditors.    Noyes  v.  Hlokok.  27  Yt.  86. 

And  under  Yt.  Rev.  Laws,  9  I860,  providing  tbnt 
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was  executed  twelve  days  later  than  the  mort- 
gage. This,  however,  is  but  a  sioirle  clrcum- 
staoce  attendiDg  the  transactioo.  Before  giv- 
ing the  mortgage,  Wilkins  told  the  Portland 
representative  that  if  his  property  was  attached 
be  would  have  to  make  an  assignment,  while  in 
Portland  he  told  the  creditors  the  same  thing  in 
purport,  and.  again,  on  the  24th,— immediatelj 


prior  to  the  attachment,— that,  if  the  creditors 
would  give  him  time  he  could  pull  through,  but, 
if  not,  he  would  have  to  make  an  assignment; 
and  it  seems  he  constantly  foreshadowed  (be  as- 
signment as  a  result  which  he  would  be  compel- 
led to  bring  about  if  pressed  by  his  creditors. 
With  reference  to  the  mortgage,  he  said  in  Port^ 
land  that  he  owed  his  wife  the  money,  was , 


mortflrages  made  within  four  moDths  inlor  to  the 
lllinff  of  a  petition  In  insolvency  staaU  be  void,  a 
obattel  mortKaye  executed  more  than  four  months, 
but  recorded  only  ten  days,  before  the  flllnir  of 
such  petition  was  valid.  Gilbert  v.  ^all,  eo  Yt. 
201. 

And  a  transfer  of  a  stock  of  ffoods  was  valid 
where  the  consideration  was  a  debt  or  $600  due  the 
irrantee,  who  executed  four  notes  for  $1,300  for  the 
balance,  which  notes  were  transferred  by  the 
debtor  to  other  creditors  In  payment  of  their 
claims.  It  was  held  that  a  debtor  bad  the  right  to 
prefer  his  creditors,  and  the  transfers  of  these 
notes  were  as  valid  as  thoogh  the  debtor  bad  traoe- 
f  erred  his  property  directly  to  these  persons,  and 
showed  that  the  purpoee  was  not  to  keep  the  pnyp- 
erty  away  from  his  creditors  but  to  pay  It  to  his 
creditors,  and  this  transaction  was  not  controlled 
by  the  stutute  controlling  assignments.  It  was  a 
simple  sale  of  the  property  and  a  transfer  to  his 
creditors.   Gregory  v.  Hairlngtoa,  88  Y t.  24L 

In  Farr  ▼.  Brackett,  80  Yt.  844,  It  was  said  that  Yt. 
act  1866  provides  that  all  assignments  made  under 
the  act  of  186$  shall  be  for  the  benefit  of  all  the 
creditors  of  the  assignor  in  proportion  to  their  re- 
spective claims,  thus  denying  to  the  assignor  the 
right  to  give  preferences.  This  contemplates  a 
general  assignment  of  a  man's  property,  and  the 
act  of  186S  must  by  implication  repeal  the  act  of 
1848. 

WaOiinaton,' 

A  chattel  mortgage  was  not  void  where  the  mort- 
gagee waA  not  aware  of  any  intention  on  the  part 
of  the  mortgagor  to  make  an  assignment,  which  he 
did  three  days  after  the  mortgage,  fienham  v« 
Ham,  6  Wash.  128w 

Wett  Virifinia» 

Under  W.  Ya.  Oode,  chap.  74«  I  $.  providing  that 
every  sale  or  transfer  of  property  by  an  insolvent 
giving  preference  or  priority  to  a  creditor  Is  void 
as  to  the  priority,  and  shall  be  deemed  to  have 
been  made  for  the  benefit  of  all  creditors,  a  sale  of 
individual  property  by  a  member  of  a  firm  prefer- 
ring his  creditor  was  not  void  and  subject  to  at- 
tachment, but  Inured  to  the  benefit  of  all  the 
creditors.  But  as  to  a  preference  by  a  sale  of  part- 
nership property  securing  partly  an  Individual  In- 
debtedness, it  was  void  as  to  the  social  creditors, 
Kurner  v.  0*Nell,  88  W.  Ya.  616. 
Wlccorum, 

Under  Wis.  Laws  1888,  chap.  848,  •  $.  providing 
that  every  sale  or  mortgage  executed  by  an  insol- 
vent debtor  within  sixty  days  prior  to  the  making 
of  an  assignment  or  In  contemplation  thereof  is 
void  In  case  the  person  receiving  the  same  had  rea- 
sonable cause  to  believe  such  debtor  iosoh-ent, 
chattel  mortgages  given  to  secure  pre-existing 
debts  to  creditors  having  reasonable  cause  to  t>e- 
lieve  the  debtor  insolvent,  followed  by  an  asslgp- 
ment  within  sixty  days,  were  void.  Backhans  v. 
Sleeper.  66  Wis.  68. 

In  Wachter  v.  Eanuichon,  82  Wis.  117,  it  was  said 
that  under  Wis.  Laws  1888.  chap.  848. 6  2,  before  the 
statute  was  passed,  creditors  might  be  preferred 
even  in  assignments.  This  is  prohibited  by  the  first 
section,  and  renders  the  assignment  void,  but  the 
act  does  not  prohibit  a  debtor  from  preferring  one 
creditor  to  another  in  the  payment  of  his  claims 
generally,  but  only  such  preference  by  assignment, 
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and  avoids  any  other  preference  made  within  sixty 
days  prior  to  the  assignment. 

JVderoZ  atatuU. 

A  preference  by  a  debtor  of  a  part  of  his  pro|^ 
erty  to  secure  a  creditor  In  good  faith  waa  not  ao 
act  of  Insolvency  giving  a  preference  to  the  United 
States,  within  the  meaning  of  act  of  Congress, 
March  $,  1799,  chap.  128, 6  65.  providing  that  in  all 
cases  of  insolvency  the  debt  due  to  the  United 
States  on  an  official  bond  shall  be  first  satisfied, 
and  the  cases  of  Insolvency  mentioned  in  this  sec- 
tion shall  be  deemed  to  extend  as  well  to  cases  in 
which  a  debtor  not  having  sufficient  property  tCK 
pay  his  debts  shall  have  made  an  assignment  as  U> 
cases  in  which  an  act  of  legal  bankruptcy  shaU 
have  been  committed.  United  States  v.  Hooe,  7  U- 
S.  8  Cranch,  78,  $  L.  ed.  870;  United  States  v.  McLeU 
]an,88umn.846. 

Octnada. 

Under  the  various  Canadian  statutes  varying  l» 
form,  some  of  them  combining  the  fraudulent  act 
of  Elizabeth  with  an  act  avoiding  preferences,  and 
some  of  them  providing  that  transfers  of  property 
by  an  Insolvent  in  contemplation  of  Insolvencj 
preferring  a  creditor,  or  which  has  that  effect, 
shall  be  void.  It  Is  held  In  the  majority  of  cases 
that  a  security  obtained  under  pressure  of  the 
creditor,  and  therefore  not  voluntary.  Is  not  void. 
Archibald  t.  Ualdan,  81 U.  C.  Q.  R  295:  McCrae  v. 
White,  9  Can.  S.  a  82;  Campbell  y.  Barrie.81  U.  C. 
Q.  R  979;  McFarlane  v.  McDonald,  21  Grant  Ch* 
(U.  C.)  819;  Keays  v.  Brown.  22  Grant,  Ch.  (U.  O 
10;  McWhlrter  v.Thorne,18  U.  a  a  P.  808;  Mc 
Whlrter  v.  Boyal  Canadian  Bank,  17  Grant  Ch.  (U. 
C)  480:  Newton  v.  Ontario  Bank,  16  Grant  Ch.  (U. 
a)  288:  Curtis  v.  Dale,  2  Ch.  Chamb.  184:  Stephew 
T.  MoArthur,  19  Can.  S.  a  489;  Boe  v.  Massey  Mfg. 
Co.  8  Manitoba,  126;  Fisher  v.  Brock,  8  Msnltoba, 
187:  Bertrand  v.  Parkes,  8  Manitoba,  175;  Lancey 
V.  Merchants*  Bank.  10  Ont  Rep.  169,  note;  Lewis 
▼.  Brown,  10  Ont  App.  Bep.  639;  Brayley  v.  Ellis,  1 
Ont.  Rep.  119:  Brayley  v.  Ellis,  9  Ont  App.  Bep. 
666:  Slater  v.  Oliver,  7  Ont  Bep.  158;  McPherson  y. 
Reynolds,  6  U.  C.  C.  P.  481;  Gibbons  v.  McDonald, 
20  Can.  S.  C.  687;  Bank  of  Toronto  v.  McDougall,  15 
U.C.C.P.475u 

So,  under  Ontario  Insolvent  act  1869, 6  89, 82  ft  88 
Yict.  chap.  16,  providmg  if  any  sale,  pledge,  or 
transfer  he  nuide  of  any  property  by  any  person  1b 
contemplation  of  Insolvency  by  way  of  security 
for  payment  to  any  creditor,  whereby  such  credit- 
or obtains  or  will  obtain  an  unjust  preference 
over  other  creditors,  such  sale,  pledge,  or  transfer 
shall  be  null  and  void,  a  mortgage  preferring  a 
creditor  was  sustained  where  at  the  same  time  a 
further  advance  was  made,  part  of  which  was  used 
in  paying  the  mortgagee  and  part  another  creditor, 
and  the  mortgagor  became  insolvent  about  four 
months  thereafter,  and  the  mortgage  was  obtained 
by  pressure,  and  was  not  made  in  contemplation 
of  Insolvency.  McCrae  v.  White,  9  Can.  3.  C.  22, 
Affirming  7  Ont  App.  Rep.  101,  reversing  the  de- 
cree of  the  court  of  chancery. 

In  McCrae  v.  White,  9  Can.  8.  C.  28,  It  was  said 
by  Strong,  J.,  that  the  case  of  Davidson  y.  Boss,  24 
Grant  Ch.  (U.  C.)  22,  was  at  variance  with  au- 
thority, and  placed  a  construction  upon  the  188d 
section  of  the  statute  and  upon  the  189th  section  of 
the  act  of  1860,  Inconsistent  with  th&very  language 
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afraid  tbe  credfton  ''meant  to  Jump  him/'  and  j 
that  be  thought  she  ought  to  be  secured. 
Finally  the  attachment  came,  and  then  the  aa- 
algnmeDt,  and  it  is  urged  that  Wilkius  con- 
templated an  assignment  from  the  first,  and 
that  each  step  was  but  a  pavement  of  tbe  waj 
to  that  end  and  ought  to  be  so  considered.  But 
we  cannot  hold  this  under  the  testimony.    The 


threatened  assignment, if  such  it  may  be  termed, 
was  always  conditional,  and  made  dependent 
U|>on  the  attachment  of  his  property  at  the 
suit  of  his  creditors,  indicating  that  he  had  not 
formed  a  fixed  purpose  to  assign  unless  the 
event  happened,  but  it  was  evident  that  he  in- 
tended to  secure  his  wife  in  any  event  Suppose 
he  had  said  in  the  first  place,  *'I  owe  my  wife 


In  wbicb  these  clauses  are  expressed.  The  neoes- 
sary  coDsequenoe  of  tbe  deoisioo  of  tbe  court  In 
Dftvidson  v.  Boss  would  be  that  so  soon  as  a  trader 
subject  to  tbe  insolvent  acts  became  unable  to 
meet  bis  eDgaffements,  his  assets  from  that  time 
formed  a  trust  fund,  and  no  single  creditor  could 
obtain,  by  means  of  pressure,  an  actual  payment 
without  being  liable  to  account  to  the  other  cred 
Itor. 

So,  under  this  act  a  sale  to  a  mortgagee  of  more 
than  tbe  debt,  tbe  balance  being  paid  by  tbe 
mortgagee  to  other  creditors,  was  sustained  where 
the  sale  was  made  under  pressure.  Tbe  evidence 
was  conflicting  as  to  whether  or  not  the  preferred 
creditor  knew  that  tbe  debtor  was  insolvent,  ai- 
tboagh  an  attachment  in  insolvency  Issued  in  le«s 
than  one  month,  Oampbell  v.  Barrie,  81  U.  0.  Q. 
B.fl79. 

So,  under  this  act  a  mortgage  by  an  insolvent 
was  sustained  where  it  covered  tbe  whole  of  his 
property  and  be  had  reason  to  believe  that  he  was 
Insolvent  when  be  gave  tbe  mortgage,  but  tbe 
mortgagee  did  not  know  it  and  tbe  mortgage  was 
given  under  pressure,  although  the  attachment  in 
insolvency  Issued  in  four  months.  Archibald  v. 
Haldan.  81  XT.  0.  Q.  B.  296. 

So,  under  this  act  a  bill  of  sale  of  a  vessel  by  a 
member  of  an  insolvent  firm  was  sustained,  where 
the  grantee  bad  potseasioo  of  a  quantity  of  grain 
as  a  warehouseman  and  refused  to  give  up  tbe 
*  same  until  a  certain  sum  was  paid,  wbicb  was  owed 
by  the  firm  and  which  firm  was  declared  Insolvent 
within  one  week  afterwards.  McFarlane  v.  Mo- 
Donald.  21  Grant.  Ch.  (17.  C.)  819. 

And  under  this  act  a  transfer  of  accounts  by  an 
tnsolvent  to  a  creditor  was  sustained,  where  such 
transfer  was  made  under  pressure,  although  the 
debtors  shortly  afterwards  nwde  an  assignment 
for  creditors.  Keays  v.  Brown,  22  Grant,  Cb.  (U. 
OlO. 

Aud  under  Ont.  insolvent  act  1864, 9  8,  subsea  4, 
providing  that  a  sale  or  pledge  or  transfer  by  an 
insolvent  to  a  creditor,  giving  any  goods  or  secu- 
rity by  way  of  payment,  whereby  a  creditor  ob- 
tains an  unjust  preference.  Is  void,  and  if  made 
within  thirty  days  it  shall  be  presumed  to  have 
been  made  in  contemplation  of  Insolvency,  a  mort- 
gage made  by  an  insolvent  preferring  a  creditor 
was  valid  where  it  was  nuide  under  pressure,  and 
in  the  belief  that  the  debtor  would  thereby  be  en- 
abled to  continue  bis  business  and  pay  his  liabilities 
in  full,  although  be  made  an  assignment  shortly 
afterwards.  Newton  v.  Ontario  Bank,  16  Grant. 
Ch.  (U.  C.)  288,  Affirming  18  Grant.  Cb.  (d.  C.)  668. 

And  where  tbe  preference  was  to  a  surety  on  the 
eve  of  insolvency  (following  Newton  v.  Ontario 
Bank.  16  Grant,  Cb.  (U.  C.)  288,  Affirming  18  Grant, 
Ch.  (U.  C.)  662);  Curtis  v.  Dale,  2 Cb.  Chamb.  181. 

And  where  It  was  obtained  by  pressure  from  tbe 
insolvent,  and  was  not  executed  with  intent  of 
giving  tbe  mortgagees  preference,  who  were  not 
aware  of  the  morrgagor*s  insolvency,  although  an 
assignment  in  Icsolvency  was  executed  within 
three  months  but  tbe  mortgage  was  not  enforce- 
able  for  two  years.  This  view  rendered  it  unneces- 
sary to  decide  upon  the  effect  of  tbe  mortgagees^ 
ignorance  of  tbe  mortgagor's  insolvency  under 
Ontario  Insolvent  act  1864,  S  8,  subsea  1.  As  to  an- 
other mortgage  made  after  tbe  mortgagees  were 
aware  of  tbe  insolvency  of  the  debtor  and  tbe 
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mortgage  covered  all  bis  property  and  forced  him 
to  stop  business,  the  same  was  void  although  made 
under  pressure.  McWblrter  .v.  Bosral  Canadian 
Bank,  17  Grant,  Gb.  (U.  C)  480. 

And  where  it  was  made  to  obtain  a  further  ad- 
vance to  relieve  tbe  embarrassment  of  a  firm,  but 
which  mortgage  also  included  an  antecedent  debt, 
and  was  not  made  with  a  desire  to  prefer  but  solely 
to  obtain  tbe  advance,  and  tbe  mortgagees  did  not 
know  that  the  debtors  were  insolvent  although 
they  becameriosolvent  under  tbe  act  within  three 
months.  Boyal  Canadian  Bank  v.  Kerr,  17  Grant, 
Ch.(U.C.)47. 

So,  under  this  act  a  transfer  of  an  insurance  pol- 
icy was  not  void  where  it  was  made  within  two 
months  of  insolvency  proceedings,  and  was  made 
under  pressure,  and  the  insolrent  testified  that  at 
tbe  time  of  tbe  assignment  of  the  policy  he  bad  no 
contemplation  of  insolvency  but  expected  to  con- 
tinue bis  business  from  the  balance  of  tbe  proceeds 
of  tbe  poUcy.  McWblrter  v.  Thome,  19 17. 0.  C.  P. 
806. 

So,  under  this  act  a  chattel  mortgage  was  not  void 
where  it  was  given  by  a  retail  dealer  to  a  party 
who  agreed  to  indorse  notes  to  enable  tbe  debtor 
to  carry  on  business,  and  who  agreed  to  execute  a 
mortgage  on  tbe  goods  purchased  to  protect  tbe 
creditor  aud  to  pay  off  tbe  same  out  of  tbe  proceeds 
of  tbe  sale  of  tbe  goods,  and  *the  trader  made  an 
assignment  within  thirty  days  thereafter.  It  was 
said:  **Nor  are  we  prepared  to  bold  that  the  mere 
fact  that  the  trader  contemplated  insolvency  will 
alone  defeat  tbe  renoedy  and  security  of  a  person 
dealing  with  him  ...  in  any  ordinary  transaction 
and  having  no  reason  whatever  to  suspect  what 
may  have  been  passing  in  tbe  trader*s  mind.** 
Mathers  v.  Lynch,  27 17.  a  Q.  B.  244^  See  Payne  v. 
Hendry,  20  Grant,  Cb.  (IT.  O.)  Itt;  Adams  v.  MtcGall, 
26n.  C.Q.B.219. 

Under  Manitoba  act,  48  Viet.  obap.  48i,  9  2  (Bev. 
Stat.,  chap.  7, 9  83).  providing  that  every  convey- 
ance of  goods  and  chattels  made  by  an  Insolvent 
with  intent  to  defeat,  delay,  or  prejudice  bis  credit- 
ors, or  to  give  to  any  one  or  more  of  them  a  pref- 
erence over  bis  other  creditors,  or  over  any  one  or 
more  of  them,  or  which  has  such  effect,  shall  be 
utterly  void,  a  chattel  mortgage  made  by  an  in- 
solvent firm  was  sustained  where  the  firm  was 
afterwards  dissolved'  and  the  remaining  partner 
made  an  assignment  for  the  benefit  of  creditors 
and  tbe  mortgage  was  made  under  pressure  of  the 
creditor  by  demand.  The  words  ''or  which  has 
such  effect**  only  apply  to  a  case  where  that  had 
been  done  Indirectly  which  if  It  bad  been  done 
directly  would  have  been  a  preference  wit  bin  the 
statute,  tbe  preference  mentioned  in  the  act  being 
a  voluntary  preference.  Stephens  v.  McArtbur,  19 
Can.  S.  C.  446,  Reversing  6  Manitoba,  486. 

And  under  this  act  a  mortgage  by  an  insolvent 
firm  preferring  a  creditor  was  not  void,  where 
such  mortgage  was  given  on  the  demand  of  tbe 
creditor  and  was  not  the  voluntary  act  of  tbe  in- 
solvent, although  tbe  effect  of  such  mortgage  was 
to  give  one  creditor  a  preference  over  others. 
Roe  V.  Maseey  Mfg.  Co.  8  Bfanltoba,  128;  Flsber  v. 
Brock.  8  Manitoba,  187. 

And  the  same  was  held  where  the  mortgage  was 
followed  by  an  assignment  for  creditors,  and  a 
prior  mortgage  had  been  obtained  on  tbe  demand 
of  the  creditor  and  was  never  recorded,  and  the 
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and  I  mean  to  give  ber  a  mortgage  on  my 
•took  of  furniture  at  ooce,  to  secure  her;  but, 
if  the  other  creditors  attach,  I  shall  assign;" 
«nd  suppose  the  creditors  bad  then  insisted 
upon  the  attachment,  and  Wilkins  had  made 
«ood  his  threat  by  executing  the  mortgacre  and 
following  the  attachment  with^an  assignment — 
It  would  be  quite  apparent  that  there  would  be 


a  matured  purpose  to  assign  with  a  preference 
to  his  wife,  because, being  apprised  of  the  fixed 
intention  of  the  creditors,  his  mind  would  have 
come  to  rest  upon  the  scheme  which  would 
have  resulted  in  the  assigpment.  But  suppose 
the  creditors  had,  notwithstanding  the  un« 
nouncement  of  his  purpose  to  secure  his  wife, 
continued  negotiations  for  a  settlement,  and 


eecood  mortgage  was  given  in  substitution  of  the 
first.    Bertrand  v.  Parkes,  8  Manitoba,  ITS. 

Ontario  Rev.  8iat.  cbap.  lia.  provides  that  in  case 
«ny  person  beiDg  at  the  time  insolvent,  or  knowing 
liimaeir  to  be  on  the  eve  of  insolvency,  makes  a 
conveyance  or  transfer  of  bis  property  with  intent 
to  give  one  creditor  a  preference  over  others,  it 
aball  be  void.  But  nothing  herein  shall  invalidate 
a  deed  of  assignment  for  paying  all  the  creditors 
ratably,  and  nothing  herein  shaJi  invalidate  a  bona 
fide  sale  In  the  ordmary  course  of  trade  to  innocent 
purchasers. 

Under  this  statute  a  preference  was  valid  where 
«n  insolvent  company  believed  that  at  the  time  of 
getting  an  extension  they  would  be  enabled  to 
carry  on  their  business,  and  gave  a  chattel  mort- 
gage, and  the  mortgage  was  not  a  fraudulent  pref- 
erence. There  was  no  pressure  in  this  case. 
O Wynne,  J.,  also  held  that  it  was  valid,  but  that  It 
was  obtained  by  pressure.  Long  v.  Hancock,  12 
Can.  a  C.  682. 

And  where  a  chattel  mortgage  was  made  under 
pressure.  Lanoey  v.  Merchants*  Bank,  10  Ont.  Hep. 
iSB,  note. 

So,  where  a  chattel  mortgage  was  made  under 
pressure,  and  there  had  been  a  preexisting  prom 
ise  to  execute  the  mortgage.  Brayley  v.  Ellis,  1 
Ont.  Rep.  119,  9  Ont.  App.  Bep.  665. 

In  Brayley  v.  Ellis,  1  Ont.  Rep.  119,  it  was  Paid 
that  Davidson  v.  Ross.  U  Grant,  Ch.  (U.  C.)  SS.  over- 
ruled as  many  as  four  reported  cases  in  our  own 
•courts,  by  deciding  that  a  transfer  might  be  oh- 
tained  by  pressure  and  yet  be  made  **in  contempla- 
tion of  insolvency.*' 

So,  under  this  statute  a  preference  was  sustained 
where  a  bill  of  sale  of  the  whole  stock  In  trade* 
household  fnroiture,  etc.,  by  an  insolvent  was 
made,  and  the  insolvent  was  urged  to  give  security, 
and  sold  out  to  the  creditor,  w  ho  paid  part  oonslder- 
ation  by  paying  notes  on  which  he  was  indorser,  and 
there  was  no  evidence  that  the  creditor  intended  to 
commit  any  fraud  although  be  was  aware  that  the 
<lebtor  was  in  pecuniary  embarrassment,  and  the 
<lebtor  absconded  the  next  day.  Lewis  v.  Brown, 
10  Ont  App.  Rep.  SaO. 

So,  where  a  bill  of  sale  was  made  under  pressure 
of  the  creditor,  and  was  made  boda  flde.  Slater  v. 
Oliver.  7  Ont.  Rep.  168. 

In  Slater  v.  Oliver,  7  Ont.  Rep.  168,  it  was  said  that 
at  one  time  it  was  held  that  pressure  was  no  longer 
a  defense,  and  Davidson  v.  Ross,  Zi  Grant,  Ch.  ((J. 
C)  22,  and  cases  of  this  kind  held  that  under  the  in- 
solvent law  it  mattered  not  whether  the  creditor 
pressed  for  his  debt  or  not;  all  that  was  to  be  con- 
eidered  was,  whether  there  was  an  equal  distribu- 
tion of  assets,  and  they  therefore  held  that  no  mat- 
ter bow  much  a  creditor  might  be  Insisting  upon 
payment  of  a  debt,  the  debtor  had  no  right  to  malce 
•over  to  the  creditor,  and  the  creditor  bad  no  right 
to  receire,anything  that  would  give  him  preference 
over  other  creditors.  It  has  been  determined 
otherwise  by  several  recent  cases. 

And  a  trust  deed  of  all  the  debtor*s  property 
preferring  a  creditor  was  valid,  where  it  was  ob- 
tained by  pressure.  MoPberson  v.  Reynolds,  a  U. 
O.  C.  P.  491. 

In  Burns  v.  Mackay,  10  Ont.  Rep.  107,  which  was 
an  action  to  set  aside  a  transfer  of  notes,  it  was 
held  that  under  Ont.  Rev.  Stat.  chap.  118,  in 
order  to  work  a  fraudulent  preference  of  a  cred- 
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iter,  there  n-ust  be  a  concurrence  of  the  intention 
so  to  do  on  <he  part  of  both  debtor  and  creditor. 
Denying  tb  >  authority  of  Ivey  v.  E^nox,  8  Ont.  Bep. 
636. 

In  Parkes  v.  St.  George,  10  Ont.  App.  Rep.  486,  It 
was  said  that  a  chattel  mortgage  was  not  void 
where  it  was  made  to  secure  a  prior  indebtedness, 
and  also  for  future  advances  on  the  24tb  of  Janu- 
ary, and  on  the  8d  of  March  a  part  of  the  advance 
was  made  and.  the  balance  was  ready  to  be  given 
when  demanded,  but  on  that  day  a  deed  of  aasign- 
moot  was  made.  No  ground  was  shown  for  Im- 
peaching the  transaction  as  a  fraudulent  prefer, 
ence,  under  the  fraudulent  preference  act,  Ont 
Rev.  Stat.  chap.  118. 

And  a  chattel  mortgage  was  not  void  imder  the 
assignment  and  preference  act  where  a  creditor 
with  a  claim  of  12.200,  advanced  $1,000  more  and 
took  a  chattel  mortgage  to  secure  the  whole 
amount,  in  order  to  enable  the  debtor  to  carry  on 
his  business.    Ross  v.  Dunn,  16  Ont.  App.  Rep.  661 

And  a  chattel  mortgage  preferring  a  creditor 
was  not  void  under  the  indigent  debtor*s  act  where 
an  embarrassed  debtor  obtained  goods  to  enable 
him  to  carry  on  his  business  by  executing  a  chattel 
mortgage  as  security  therefor,  but  which  also  in- 
cluded a  pre-existing  debt.  Risk  v.  Sleeman,  21 
Grant,  Ch.  (U.  C.l  280. 

And  under  U.  C  Gonsol.  Stat.  chap.  96,  6  18,  pro- 
hibiting preferences  by  insolvents,  a  mortgage  by 
an  Insolvent  was  valid  where  It  was  executed  un« 
der  pressure  of  threat  of  criminal  prosecution  to 
secure  a  vaUd  debt.  Bank  of  Toronto  v.  McDou- 
gall,16l7.aO.P.476. 

And  under  Ont.  Rev.  Stat.  1887,  chap.  124,  i  2.  pro- 
viding that  every  gift,  conveyance,  assignment,  or 
transfer,  delivery  over  or  payment  of  goods,  chat- 
tels, or  effects,  or  of  bills,  bonds,  notes,  securities, 
or  of  any  other  property,  real  or  personal,  made  by 
a  person  at  a  time  when  he  is  in  insolvent  oircum- 
stances,  or  unable  to  pay  bis  debts  in  full,  or  knows 
that  be  Is  on  the  eve  of  insolvency,  with  intent  to 
defeat,  delay,  or  prejudice  his  creditors,  or  to  give 
«  preference,  or  which  has  that  effect,  shall  be 
void,  a  mortgage  preferring  a  creditor  was  not  void 
where  the  preferred  creditor  did  not  know  the 
mortgagor  was  Insolvent  and  the  mortgage  was 
obtained  under  pressure.  Gibbons  v.  McDonald, 
20  Oan.  S.  a  687,  AiBrmtng  18  Ont.  App.  Bep.  160, 
Affirming  10  Ont.  Rep.  290;  Molson  ,Bank  v.  Halter, 
18  Can.  S.  a  88. 

And  under  this  act  a  sale  of  chattels  to  a  creditor 
was  sustained  where  there  was  no  evidence  of 
knowledge  by  the  creditor  at  the  time  of  the  pur_ 
chase  of  the  insolvency  of  the  debtor.  Ashley  v~ 
Brown.  17  Ont.  App.  Bep.  600. 

And  a  mortgage  given  by  an  insolvent  to  secure 
an  actual  advance  was  valid  where  the  grantee  had 
no  notice  of  the  insolvency,  although  he  paid  the 
proceeds  immediately  to  one  of  the  creditors  of  the 
mortgagor,  who  thereby  obtained  a  preference. 
Johnson  v.  Hope,  17  Ont.  App.  Rep.  IOl 

In  Johnson  v.  Hope  the  case  of  Stoddart  v.  Wil- 
son. 16  Ont.  Bep.  17,  was  disapproved.  In  that  case 
an  insolvent  debtor  satisfied  one  of  his  creditors  by 
a  conveyance  from  bis  wife,  to  whom  be  gave  a 
chattel  mortgage,  and  it  was  held  that  it  was  not 
protected  under  Ont.  Rev.  Stat.  chap.  124,  S  80. 

A  chattel  mortgage  by  an  Insolvent  was  not  void 
where  the  debtor  had  purchased  some  furniture  to 
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the  parties  bad  proceeded  with  good  intentioDS 
to  accompliah  the  purpose  without  the  attach- 
ment, and  had  actuallv  entered  into  an  agree- 
ment to  that  end,  could  it  be  said  that  the  ex- 
ecution of  tbe;mortgage  would  be  a  part  of  a 
scheme  to  assign  wit&  preference .  to  the  mort- 
gagee? This  is,  in  effect,  what  really  hap- 
pened.   The  creditors,  with  full  knowledge  of 


the  execution  of  the  mortgage,  and  cognizant 
of  the  fact  that  Mrs.  Wilkins  claimed  a  lien 
upon  the  slock  for  her  security,  entered  into  a 
contract  of  compromise  and  settlement  with 
Wilkins,  whereas  they  might  have  said.  "No» 
we  will  attach,  and  if  you  assign  we  will  break 
it  up."  The  compromise  agreement  is  entirely 
inconsistent  with  the  idea  of  an  assignment^ 


be  iwid  for  in  cash,  and  he  offered  to  let  the  vendor 
take  the  property  back  or  iriTe  bim  a  mortgaire 
upon  it,  and  be  aooepted  the  mortgage,  although  at 
the  time  the  debtor  was  iDSoiveot  in  fact  bat 
claimed  (that  be  was  not,  but  could  not  collect  bis 
asBets.    Hersee  ▼.  White,  29  CJ.  a  Q.  a  288. 

But  under  22  Vict.  obap.  OS,  afterwards  U.  C 
Can.  Stat.  chap.  2a,  and  now  Ont.  Bev.  Stat  obap. 
US.  I  2,  making  void  any  gift,  conveyance,  or 
transfer  of  goods  or  chattels  made  by  an  insolvent 
with  the  intent  to  give  one  or  more  of  the  credit- 
ors a  preference  over  bis  otber  creditors,  traosf ep« 
of  Insurance  policies  by  an  insolvent  preferring  a 
creditor  were  void,  where  they  were  made  under 
simulated  pressure.  Ivey  v.  Knox,  8  Ont.  Bep.  686. 
But  see  Bums  ▼.  Mackay,  10  Ont.  Bep.  187. 

In  Bavies  v.  Oillard,  21  Ont.  Bep.  481,  a  chattel 
mortgage  was  held  void  under  Ont.  Bev.  Stat, 
obap.  124,  I  2;  where  It  was  made  by  an  Insolvent 
preferring  a  creditor,  and  embraced  fill  the  debt- 
or's property,  and  the  mortgagee  knew  that  the 
mortgagor  was  insolvent.  Street.  J.,  held  that  the 
doctrine  of  pressure  did  not  apply  where  the  mort- 
gage embraced  all  the  debtor's  property.  Faicom. 
bridge.  J.,  held  that  the  pressure  in  this  case  was 
only  sham  pressure. 

Td  Davidson  v.  Ross,  24  Grant,  Cb.  (CJ.  C.)  82,  un- 
der Ont.  insolvent  act  1868  (82  &  88  Vict.  chap.  16, 
1 88),  providing  that  if  a  sale  or  transfer  be  made  by 
any  person  in  contemplation  of  insolvency  by  way 
of  security  or  payment  to  any  creditor,  whereby 
such  creditor  obtains  an  unjust  preference,  such 
sale  shall  be  null  and  void,  and  if  made  within 
thirty  days  b(*f  ore  the  execution  of  a  deed  of  as- 
signment or  issue  of  a  writ  of  attachment  under 
this  act,  it  shall  be  presumed  to  have  been  made  In 
oontemplatlon  of  insolvency,  the  vice  chancellor 
held  that  a  chattel  mortgage  by  an  insolvent 
within  thirty  days  of  being  placed  in  insolvency 
was  valid  because  made  under  pressure.  But  on 
appeal  some  of  the  Justices  held  that  it  was  not 
proved  to  have  been  made  underpressure,  and  that 
pressure  was  not  sufBcient  in  such  a  case,  and  it 
was  held  that  it  was  made  In  contemplation  of  in- 
solvency  and  therefore  void. 

See  Brayley  v.  Ellis,  1  Ont.  Bep.  119:  Slater  t. 
Oliver,  7  Ont.  Bep.  168;  McCrae  ▼.  White,  9  Can.  B, 
C  22,— in  effect  overruling  this  case. 

In  Davidson  v.  Boss,  24  Grant,  Ch.  (IT.  C.)  82,  it 
was  said  by  Patterson,  J.,  that  in  holding  that  a 
transfer  may  be  obtained  by  preraure  and  yet  be 
made  in  oontemplatlon  of  inaolveocy,  we  overrule 
only  four  reported  cases:  Camptiell  v.  Barrie,  81 
U.  a  Q.  B.  279;  Archibald  v.  Haldan,  81  U.  a  Q. 
B.  295:  Mcli^rlane  v.  McDonald,  21  Grant,  Ch.  (U.  C.) 
819;  Keays  v.  Brown,  22  Grant,  Ch.  (U.  C.)  10. 

And  under  Ont.  insolvent  act  1864, 1868, 0  86,  pro- 
Tiding  that  all  contracts  by  which  creditors  are 
Injured,  obstructed,  or  delayed,  made  by  a  debtor 
unable  to  meet  his  engagements  and  afterwards 
becoming  an  insolvent,  with  a  person  knowing  of 
such  inability  or  having  probable  cause  for  believ- 
ing such  inability  to  exist,  or  after  such  Inability  is 
public  and  notorious,  whether  such  person  was  his 
creditor  or  not,  are  presumed  to  be  made  with 
intent  to  defraud  hia  creditors,  mortgaves  made  by 
an  Ineolvent  were  void  where  the  debtor  was  in 
insolvent  circumstances  and  both  the  debtor  and 
the  creditor  contemplated  the  debtor  going  into 
Insol  vency,  which  heCsubsequently  did.  '* Whether 
87  L.a  A. 


such  person  be  his  creditor  or  not**  appears  for  the 
first  time  in  the  aot  of  1869.  The  cUiuse  with  these 
words  applies  to  acts  whereby  the  Joint  body  of 
creditors  are  injured,  and  it  treats  such  acts  aa 
a  fraudulent  preference.  Following  Adams  v.  Mo- 
Call,  25  U,  C.  Q.  B.  219;  Payne  v.  Hendry,  20  Grant, 
Ch.  (U.  C.)  142. 

Under  the  insolvent  act  1864, 1 8,  subsec.  4  (27  ft  28 
Yict.  chap.  17),  a  transfer  of  timber  by  way  of  pay- 
ment, preferring  one  creditor,  by  a  debtor  in  con- 
templation of  insolvency,  was  void,  and  it  was 
held  that  the  knowledge  on  the  part  of  the  pre- 
ferred creditor  of  the  debtor's  inability  to  pay  his 
debt,  or  of  a  fraudulent  intention  on  bis  part  to 
impede,  obstruct,  or  delay  his  crtMlitors.  was  not 
material  to  make  the  transfer  null  and  void,  and 
the  existence  of  a  fraudulent  intent  was  not  neces- 
sary.   Adamsv.McCBU,25n.aQ.B.219. 

And  under  Out.  aot  1875,  6  188,  providing  that 
mortgages  made  in  contemplation  of  insolvency 
and  giving  a  preference  are  void,  a  mortgage  was 
void  and  presumed  to  be  a  fraudulent  preference 
where  it  was  given  on  the  Uth  of  February  by  an 
insolvent  firm  for  a  debt  due  by  their  predeceesors, 
and  an  assignment  was  made  on  the  4th  of  April  in 
pursuance  of  a  demand  made  more  than  thirty 
days  after  the  mortgage,  and  tbe  mortgage  wa» 
not  made  in  pursuance  of  any  affreement  originally 
made,  although  the  mortgagee  did  not  know  of  the 
inability  of  the  insolvents  to  meet  their  enirage- 
ments,  but  it  was  public  and  notorious,  and  tbe 
preferred  creditor  had  probable  cause  for  believing 
it  to  be  true.    Be  Andrews,  2  Ont.  App.  Bep.  24. 

And  a  preference  was  void  under  Out.  Bev.  Stat» 
chap.  118,  as  amended  by  48  Vict.  chap.  86, 6  2(OnU 
where  the  debtor  was  insolvent  when  be  made 
a  mortgage,  whereby  the  creditor  obtained  a  inef- 
erence  over  other  creditors.  This  statute  was  con- 
strued to  avoid  a  conveyance  which  was  made 
to  defeat,  delay,  or  prejudice  creditors  or  to  give  a 
preference  made  by  an  insolvent.  Bae  v.  McDon- 
ald, 18  Ont.  Bep.  865. 

In  Wamock  v.  Kloepfer.  16  Ont.  App.  Bep.  884,. 
AiBrmlng  Ch.  D.  U  Ont.  Bep.  288,  under  48  Vict» 
(Ont.)  chap.  26,  S  2;  providing  that  every  gift,  con- 
veyance, assignment,  transfer,  or  delivery  over  or 
payment  of  goods,  chattels,  or  effects,  or  of  bills, 
bonds,  notes,  securities,  or  any  other  property,  real 
or  personal,  by  a  person  in  insolvent  ciroumstanoes, 
shall  as  against  creditors  be  void,  a  transfer  of 
book  debts,  made  by  an  insolvent  giving  a  prefer- 
ence,  was  void.  Tbe  section  for  which  this  was 
substituted  read:  '*In  case  any  person  makes  ai  r 
gift,  conveyance,  assignment,  or  transfer  of  any  of 
his  goods,  chattels,  or  effects,  or  delivers  or  mpket 
over  any  bills,  bonds,  notes,  or  other  securites  or 
property.**  It  was  said  that  in  ''Newton  v.  C  ntanu 
Bank,  16  Grant.  Ch.  (U.  C.)  288.  and  in  otb(  r  oisea 
^property*  must  not  be  read  as  meaning  i  roperty 
eitudem  generit  with  that  previously  mentioned, 
and  that  the  enactment  therefore  did  not  apply  u> 
real  esute.**  ^The  real  property  of  the  debtor  la 
now  expressly  included,  and  we  have  toaee  whether 
by  necessary  construction  any  olasa  of  personal 
property  is  excepted.** 

In  Labatt  v.  Bixel,  28  Grant,  Ch.  (U.  a)  688,  it  was 
held  that  book  debU  were  ^'property**  within  tbe 
meaning  of  the  former  acts  (U.  0.  Can.  Stat.  chap. 
16,  S 18,  Ont.  Bev.  Stat.  chap.  118,  S  2),  and  an  assign- 
ment thereof  was  set  aside  at  tbe  instance  of  » 
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and  to  onr  mlndf  Is  oonclusiTe  against  plain- 
tiffs contention. 

It  is  said  that  WilUns  did  not  intend  to  keep 
the  agreement,  but  we  cannot  condade  that 
such  was  the  csA,  with  the  light  we  have  upon 
the  subject.  The  fact  is,  he  tried  to  make  a 
similar  arrangement  for  time  with  Walter 
Bros.,  one  of  ihe  Portland  creditors,  only  a  few 
days  prior  to  giving  the  mortgage  and  before 


his  wife  was  aware  of  his  financial  condition. 
So  that  we  are  led  to  believe  that  Wilkins  did 
not  conclude  upon  making  a  general  assign- 
ment until  the  attachment  on  the  24th,  and 
therefore  that  it  is  not  void. 

T/ie  decree  will  therefore  be  reversed  and  the 
complaint  dismissed  with  costs  to  defendants^ 
and  a  decree  here  entered  accordingly. 

Reiiearing  denied. 


judfrment  creditor  of  the  aaBiffoor,  as  a  fraadulent 
preference  within  the  act. 

And  under  thto  aot  a  chattel  mortgaffe  was  void 
when  it  was  made  to  secure  a  debt  by  an  insoi- 
rent  on  the  23M  of  March  and  on  the  2d  of  May 
the  debtor  made  an  assignment  for  creditoM,  and 
the  mortflrase  was  made  under  persuasion  aiid  not 
under  pressure.  MacDonald  v.  McGall*  la  Ont. 
App.  Bep.  508. 

A  transfer  of  property  by  an  Insolvent  was  void 
where  pert  of  the  consideration  was  an  old  debt 
and  the  balance  In  cash  was  paid  over  to  another 
creditor,  preferring  bim  also,  and  the  first  creditor 
knew  when  he  paid  the  money  that  It  was  to  be 
uaed  to  prefer  another  creditor,  and  the  debtor 
made  an  araiirnment  within  three  months.  Coates 
V.  Joalln.  12  Grant,  Ch.  (U.  C)  624. 

8o,  a  preference  given  by  an  insolvent  by  fflvlng 
additional  security  in  turning  over  a  warehouse 
receipt  for  oU,  was  held  fraudulent  as  a^inst  cred- 
itors, under  C  a  arC  1Q86,  where  the  preferred 
creditor  had  reason  to  know  that  the  debtor  was 
tnsolvent.  Stevenson  v.  Oanadlan  Bank  of  Oom* 
merce,  28  Can.  S.  a  680L 

Under  Nova  Soocia  Insolvency  aot  1876,  a  188, 
providing  that  if  any  sale  ot  transfer  be  made  of 
property  by  a  person  in  contemplation  of  insol- 
vency, by  way  of  security  for  payment  to  any 
creditor,  or  If  any  property  be  g-lven  by  way  of 
payment  of  such  person  to  any  creditor  whereby 
such  oredUor  will  obtain  an  unjust  preference  over 


other  creditors,  such  sale  shall  be  void,  and  th» 
subject  thereof  may  be  recoyered  by  the  assignee, 
and  If  made  within  thirty  days  before  a  demand  of 
an  assiffnment  or  the  Issue  of  a  writ  of  attachment 
or  afterward  when  the  demand  shall  have  beeu 
followed  by  an  assignment  or  attachment  it  sbali 
be  presumed  to  have  been  made  In  contemplation 
of  insolvency,  a  mortgage  by  an  insolvent  securing 
a  creditor  was  void  wheresuch  mortirage  was  mad» 
within  thirty  days  prior  to  the  Inuance  of  a  writ  of 
attachment  In  Insolvency,  although  such  mortgage- 
was  made  In  pursuance  of  an  agreement  at  tli» 
time  advances  were  made  that  they  would  ba- 
seoured.    Jones  v.  Kinney,  11  Can.  8.  C  70B. 

In  Bdgar  v.  Central  Bank,  16  Out.  App.  Rep.  188,. 
which  was  an  action  under  Ont.  Rev.  Sut.  chap» 
118,  by  an  assignee  to  have  the  mortgage  declared 
fraudulent  and  void  as  a  preference,  which  waa 
made  by  an  Insolvent  who  afterwards  made  aa 
assignment  for  creditors,  and  the  trial  court  over- 
ruled the  defendant's  demurrer  to  the  plaintura 
statement  of  claim,  on  appeal  the  court  was  divided 
and  the  appeal  was  dismissed. 

This  note  Is  not  Intended  to  include  cases  where- 
there  was  no  assignment,  which  discuss  the  ques-^ 
tlon  whether  or  not  the  preference  was  an  asftlgn- 
ment.  For  these  cases  see  note  to  Tittle  v.  Van^ 
leer  (Tex.)  amu^  889. 

For  cases  as  to  the  right  of  a  creditor  to  buy  prop- 
erty from  his  debtor  in  satisfaction  of  his  debt,  see* 
Feder  v.  Brwin,86L.  B.  A.  886,  noU,  L  T. 
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Keepiiiff  lAi*g»  qiuuititie*  of  dyni^ 
mite  and  ^mipowder  In  a  wooden 
SiiMPO  in  a  thickly  settled  portion  of  an  Incorpo- 
rated town  where  there  are  many  buildings  and 
persons  to  proximity  will  create  a  liability  for 
the  burning  of  a  building  which  is  set  on  fire  by 
fire  brands  oast  upon  it  by  an  explosion  of  the 
dangerous  materials,  although  this  was  caused  by 
a  Are  which  originated  on  the  premises  of  a  third 
person  and  without  any  fault  of  the  owner  of  the 
explosives. 

(June  28, 1887.) 

APPEAL  bv  plaintiif  from  a  Judgment  of 
the  Circuit  Court  for  Cullman  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  damages  for  injury  to  plaintiff's  prop- 
erty which  was  alleged  to  have  been  caused  by 
an  explosion  of  gunpowder  on  defendants' 
premises.  Bef)er$ed. 
The  facts  are  stated  in  the  opinion. 

Nora.— For  note  on  negligence  In  the  manufac- 
ture and  storage  of  explosives,  see  Judson  v. 
Giant  Powder  Co.  (Cal.)  29  L.  R.  A.  718.  See  also  the 
next  following  case,  Kinney  v.  Koopman  (Ala.) 
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Mesvn.  Snmter,  Lea,  ft  M cM aster  andl 
Cofer  it  Brown  for  apoe'ilant. 

Mesere,  George  H.  t*arker  and  J.  M.. 
Falkner  for  appellees. 

Head*  J.,  delivered  the  opinion  of  the 
court: 

The  important  question  presented  by  thia 
record  is  the  liability  tel  r,on  of  the  defendant* 
for  damage  done  to  plaintiff's  building  and 
contents,  by  the  explosion  of  large  quantitie*- 
of  dynamite  and  gunpowder  stored  and  kept 
by  defendants  in  their  wooden  building  located 
within  the  corporate  limits  of  the  town  of 
Cullman,  in  a  thickly  settled  and  populated 
portion  of  said  town,  where  there  were  many 
buildings,  including  plaintiff's,  in  proximity 
to  defendants'  building  where  the  explosivea 
were  kept.  Without  fault  on  the  part  of  de- 
fendants, so  far  as  the  allegations  show,  a. 
building  near  to  defendants'  took  fire,  and  waa 
consumed.  The  fire  was  communicated  to  de- 
fendants' building,  consuming  it,  and  explod- 
ing the  dynamite  and  powder.  By  reason  of 
the  explosion,  brands  were  cast  upon  the 
plaintiff's  building,  igniting  and  consuming  it, 
with  its  contents,  ft  is  not  alleged  that  the 
gunpowder  was  kept  for  sale  or  use;  hence  tho 
case  is  not  to  be  influenced  by  the  penal  statute 
embodied  in  g  4098  of  the  Code. 

The  question,  then,  la  whether^  upon  the 
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facts  stated,  the  defendants  were  guilty  of 
maintaining  a  nuisance  at  common  law,  re- 
sulting in  special  injury  to  the  plaintiflf.  We 
•deem  it  unnecessary  to  lay  down  or  discuss  the 
general  principles  underlying  offenses  of  main- 
taining nuisances,  and  the  rights  and  remedies 
of  individuals  resulting  therefrom.  The  pre- 
cise question  now  before  us,  in  reference  to  the 
keeping  of  explosives,  and  private  injuries  re- 
sulting therefrom,  has  been  frequently  before 
the  courts,  and  we  will  content  otirselves  with 
•a  notice  of  the  adjudged  cases  touching  that 
particular  subject. 

The  subject  was,  we  think,  flr^t  treated  in 
this  country  in  1808.  in  Piople  v.  8andB,  1 
Johns.  78.  8  Am.  Dec.  296.  The  defendants 
were  indicted  for  keeping  a  nuisance.  The 
Indictment,  as  summarized  by  the  court, 
•charged  that  the  defendants,  at  Brooklyn,  kept 
.fifty  barrels  of  gunpowder,  in  a  house,  near 
'dwelling  houses,  and  near  the  public  street. 
On  motion  in  arrest  of  judgment,  the  indict- 
ment was  held  bad.  Justice  Thompson  said: 
''The  indictment  is  not  to  be  extended  by  in- 
ference or  implication.  It  cannot,  therefore, 
l)e  intended  that  the  house  was  insufficient  for 
the  purpose  to  which  it  was  appropriated,  or 
that  due  and  ordinary  care  was  not  used  in 
keeping  the  powder.  If  so,  it  appears  to  me 
to  be  too  broad  a  rule  to  adopt  that  fifty  bar- 
rels of  gunpowder,  kept  in  a  proper  house, 
near  dwelling  houses,  and  near  a  public  street, 
-shall,  per  m,  be  deemed  a  public  nuisance. 
Buch  circumstances  ma^  exist  as  to  make  it  a 
nuisance;  but  those  circumstances  must  be 
stated  upon  the  indictment.  [Rex  v.  White], 
1  Burr.  337."  Livingston,  J.. said:  **Whether 
«  powder  house,  near  private  dwellings  and  a 
public  highway,  be  a  common  nuisance,  is  the 
-only  question  on  the  first  count  of  this  indict- 
ment. I  say  powder  house,  because,  although 
the  building  is  not  described  as  such,  it  may 
:f airly  be  presumed  from  the  indictment  to 
liave  been  erected  and  maintained  for  no  other 
purpose.  If  it  had  been  a  dwelling,  or  any 
•edifice  improper  in  itself,  for  keeping  this  arti- 
cle, it  would  have  been  so  stuted.  In  addition 
to  this,  the  fact  of  its  being  a  brick  building, 
•constructed  for  the  storing  of  powder,  and  se- 
cured by  conduciors,  and  every  other  usual 
guard  against  accidents,  has  come  to  my 
^knowledge  in  such  way  as  will  justify  my  now 
taking  notice  of  it.  This  is  the  second  indict- 
ment tried  before  me  for  this  nuisance.  On 
the  first  trial  it  appeared  that  the  store  was 
■strong,  built  of  most  suitable  materials,  and 
well  defended  against  every  probable  danger; 
nor  was  there  any  pretense  of  its  being  negli- 
gently or  improviaently  kept*  The  nght  of 
manufacturing  and  vending  an  article,  so  es- 
sential to  public  defense,  and  of  such  extensive 
private  consumption,  will  not  be  denied.  From 
this  must  follow  the  right  of  storing  it  either 
for  sale,  or  until  it  be  wanted  for  national  or 
other  purposes.  The  only  difficulty  is  to  say 
how  and  where  it  shall  be  placed;  here  no 
other  rule  can  be  prescribed  but  by  the  legisla- 
ture, without  excluding  its  use  altogether,  than 
that  of  keeping  it  anywhere,  at  the  option  of 
its  owner,  provided  the  lives  of  the  surround- 
ing or  passing  inhabitants  be  not  thereby  ex- 
posed to  probable  danger,  either  from  the  place 
•or  manner  of  keeping  it.  If  mere  possible  in- 
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jury  be  a  ground  for  a  prosecution  it  will 
amount  to  a  total  proscription  of  the  commod- 
ity, unless  in  very  small  quantities  indeed; 
for  who  can  say  that  lives  may  not  be  lost,  or 
houses  destroyed,  by  an  etplosion  of  the 
hundredth  part  of  the  quantity  which  is  al- 
leged to  have  been  stored  in  this  building;  and 
yet,  because  such  an  event  be  not  impossible, 
a  shopkeeper  at  Brooklyn  would  hardly  incur 
the  penalties  of  a  nuisance  by  keeping  a  rea- 
sonable quantity  at  a  time,  to  retail,  though 
more  real  danger  is  to  be  apprehended  from 
such  practices  than  from  much  larger  quan- 
tities in  a  powder  magazine.  In  the  laiter 
place  it  is  only  visited  in  the  day,  and  by  per- 
sons who  will  use  more  than  common  precau- 
tion, from  the  very  circumstance  of  there  l)e- 
ing  more  than  an  ordinary  quantity  collected 
in  one  spot,  and  as  they  will  inevitably  be  the 
first  and  certain  victims  of  an  explosion.  Ex- 
cept when  thus  visited,  there  can  b(3  but  little 
or  no  danger.  It  is  never  approached  by  fire, 
and  from  the  effects  of  liehtnmgitis  protected 
by  its  rods.  A  safer  mooe  of  keeping  this  ar- 
ticle than  in  a  building  thus  constructed  can- 
not well  be  devised;  but  if  it  be  not  permitted 
to  place  them  near  to  anv  dwellings  or  high- 
ways, which,  by  the  by,  is  not  a  very  definite 
terra,  who  would  be  at  the  expense  of  their 
erection?  If  a  desert  spot,  at  a  great  distance 
from  any  habitation  and  road,  must  be  selected, 
the  additional  expense  of  transportation  and 
danger^  of  robbery  will  deter  everyone  from 
providing  such  repositories;  the  consequence  of 
which  will  be  that  it  must  be  kept  in  houses 
or  places  less  safe  to  those  in  its  vicinity.  The 
danger  of  a  magazine's  exploding  when  prop- 
erly built  and  secured  is  remote  indeed;  so 
much  so  that  a  jury  of  Queens  county,  by 
whom  the  first  traverse  was  tried,  after  a  very 
long  examination  acquitted  the  defendants  on 
that  very  ground;  for  only  one  witness  was 
produced  who  had  ever  heard  of  such  an 
event,  and  that  but  once.  On  the  trial  of  the 
second  indictment,  by  a  Jury  from  Kings,  that 
point  was  not  submitted  to  them,  because  a 
majority  of  the  court  determined,  as  a  question 
of  law,  that  a  powder  house  thus  situated, 
howeyer  built  or  maintained,  was  a  nuisance, 
so  that  the  fact  of  its  erection  was  alone  before 
them.  I  was  well  satisfied  myself  from  the 
former  investigation  that  the  probability  of  an 
explosion  was  top  remote  to  justify  the  appre- 
hensions which  many  of  the  witnesses,  who 
lived  in  the  neighborhood,  seemed  very  hon- 
estly to  entertain.  The  jury  who  acquitted 
the  defendants  were  of  the  same  opinion, 
thoueh  many  of  them  must  frequently  have 
passed  the  noxious  building  on  iheir  way  to 
and  from  the  New  York  market.  This  opin- 
ion acquires  some  strength  from  the  sileAce  of 
our  books,  and  there  does  not  appear  among 
the  various  printed  forms  of  indictments  a 
single  precedent  to  suit  the  present  case.  The 
district  attorney  produced  none,  and  those  to 
which  he  referred  only  established  what  was 
not  denied,  that  animals  which  it  is  lawful  to 
keep,  and  which  are  not  nuisances jTfr  m,  may, 
under  certain  circumstances,  become  so.  Thua 
bulls,  dogs,  and  many  other  beasts,  if  particu- 
larly vicious  or  dangerous,  and  carelessly  kept, 
are  regarded  as  common  nuisances.  Precisely 
on   this   footing   stand  powde;"   housef.    Of 
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ibemselves,  tbey  are  InnoziouA,  although  not 
•distant  from  the  maosions  or  highways,  unless 
negllfirently  secured  or  attended.  The  only 
•case  ([Anonpmoui  ]ld  Mod.  842)  which  bears 
the  semblance  of  an  authority  was  decided  at 
nui  priui;  for  that  of  Bex  ▼.  Taylor  (2  Strange. 
1167).  does  not  state  where  or  how  the  powder 
iiouse  was  kept.  And  whether  the  house 
whose  owner  was  Indicted  was  a  private  dwell- 
ing, or  one  erected  for  the  purpose,  and  well 
«ecured,  does  not  suflSciently  appear.  The 
point  resolved,  however,  was  not  that  a  powder 
magazine  was  not  in  itself  a  nuisance,  but  that, 
to  render  it  such,  there  must  be  'apparent  dan- 

fer,  or  mischief  already  done;'  for,  as  Lord 
lolt  well  remarks,  'though  gunpowder  be  a 
necessary  thinff,  and  for  defense  of  the  kinff- 
dom.  yet,  if  it  be  kept  in  such  a  place  aa  Is 
•dangerous  to  the  inhabitants  or  passengers,  it 
will  be  a  nuisance.'  This  is  a  rule  too  reason- 
able not  to  command  our  read^  assent,  and.  if 
the  jury  had  passed  on  thia  point,  there  would 
t)e  no  hardships  in  rendering  judgment  on  the 
verdict;  but  they  were  told  by  me,  in  compli- 
ance with  the  unanimous  opinion  of  the  mag- 
istrates, who  sat  in  the  oyer  and  terminer,  that 
«  powder  house  was  ipto  facto  a  nuisance,  and 
not  a  witness  was  examined  to  show  the  appar- 
ent danger  of  the  one  in  question.  The  trans- 
action havioff  passed  exactly  as  is  here  stated, 
U  would  be  folly  to  suppose,  contrary  to  what 
I  know  to  be  the  truth,  that  the  defendants 
were  convicted  upon  the  probable  danger  to 
which  the  public  were  exposed,  especially  when 
the  form  of  the  indictment  is  not  such  as  ne- 
<%s8arily  to  lead  to  this  conclusion.  The  mere 
laying  a  thing  to  be  ad  commune  noeumentum 
is  not  suflQcient,  but  the  court  must  examine, 
«ay8  Mr.  Justice  Fowler,  whether  the  fact  laid 
implies  a  nuisance.  If  the  rule  of  Lord  Holt, 
and  which  is  here  adopted,  be  not  a  safe  one, 
it  is  better  that  the  legislature  should  interfere 
than  to  put  these  buildings  under  the  unlimited 
•control  of  a  jury  of  the  vicinage,  who,  bow- 
ever  honesty  will  be  more  or  less  influenced  by 
imaginary  fears,  which  artful  men  will  not  fail 
to  cherish  and  increase.  Both  in  England  and  Jn 
this  country  such  interference  has  taken  place, 
which  furnishes  a  pretty  strong  argument 
against  powder  houses  being  nuisances  at  com- 
xnon  law.  By  the  statute  (12  Geo.  IH.  chap. 
^1).  the  making,  keeping,  and  transporting  of 
gunpowder  is  regulated  under  heavy  and 
-various  penalties.  This  act,  which  has  not  de- 
clared any  of  the  offenses  therein  enumerated 
a  common  nuisance,  also  directs  that  powder 
houses  should  be  erected  of  the  same  materials 
of  which  this  is  composed.  The  only  act  we 
have  relating  to  this  matter  is  confined  in  its 
operation  to  the  city  of  New  York,  the  legisla- 
ture not  having  thought  proper  to  extend  its 
provisions  to  other  districts  of  the  state.  This 
atatute  prescribes  penalties  for  keeping  more 
than  a  certain  quantity  in  any  one  place  in  the 
city,  except  in  the  public  magazine  at  Fresh- 
water, or  in  a  different  manner  than  is  there 
enjoined,  and  regulates  the  manner  of  its  car- 
riage through  the  city;  but  also  omits  making 
any  of  the  offenses  common  nuisances.  It  is 
not  hence  contended  that  keeping  this  article 
in  a  powder- house  properly  constructed  may 
not,  in  cases  of  gross  negligence,  become  dan- 
gerous, and  a  nuisance;  but  that  the  storing  of 
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it  in  this  way  is  lawful  in  itself,  and  not  in 
every  instance  a  nuisance,  on  account  of  the 
building  being  in  the  neighborhood  of  dwell- 
ing houses  or  contiguous  to  a  highway.  The 
only  difficulty  I  feel  in  this  cause  arises  from 
the  manner  in  which  it  is  brought  before  us, 
and  not  from  any  intricacy  in  the  real  ques- 
tion which,  from  what  passed  at  the  trial,  I 
know  it  was  the  intention  of  both  parties  to 
submit.  But,  besides  the  answers  already 
given  to  the  argument  drawn  from  a  probabil- 
ity that  the  jury  proceeded  on  the  ground  of 
negligence,  there  is  another,  which  is  sug- 
gested by>a  palpable  defect  in  the  indictment. 
It  states  that  the  defendants  did  *un lawfully 
receive  and  keep,  and  yet  do  keep,  in  their 
house,  fifty  barrels  of  gunpowder,'  which  is 
the  only  alleged  cause  of  the  hazard  com- 
plained of.  "Sow,  if  it  be  not  unlawful,  aa  has 
been  ahowu,  to  store  powder  in  this  way,  we 
cannot  give  judgment  against  the  defendants, 
without  recognizing  a  principle  which  must 
end  the  demolition  of  every  powder  magazine 
in  the  state.  It  is  essential  that  every  indict- 
ment of  this  kind,  where  the  principal  act  is 
Uwf ul,  should  state  with  precision  what  has 
rendered  it  otherwise,  that  is,  from  wbat  causes 
arise  the  dangers  which  it  is  contemplated  to 
suppress.  In  this  instance  the  prosecutor 
ought  to  have  alleged  a  want  of  care. or  some 
negligence  in  the  manner  of  its  storing  or 
keeping,  because  whether  a  lawful  act  be- 
comes a  nuisance  in  a  particular  way,  or 
in  consequence  of  inattention,  is  often- 
times a  question  of  law,  on  which  a  defend- 
ant is  not  obliged  to  acquiesce  in  the  opinion 
of  a  jury.  But  of  the  judgment  of  the  court 
he  will  be  debarred  if  bills  may  be  drawn  in 
this  general  way.  and  every  defect  supplied  by 
presumptions  (which,  in  this  case,  are  directly 
against  the  truth)  that  everything  was  proved 
necessary  to  constitute  a  nuisance.  L  take  no 
notice  of  the  second  count,  because  no  attempt 
was  made  to  support  it.  My  opinion  is  that  it 
is  not  unlawful,  except  in  the  city  of  New 
York,  to  keep  gunpowder  in  a  magazine  prop- 
erly constructed  and  secured,  though  the  same 
be  near  to  dwelling  houses  and  a  public  street; 
but  that  if,  by  negligence  or  want  of  care,  it 
becomes  dangerous,  the  owner  may  be  indicted; 
and,  further,  that  such  negligence,  being  the 
gist  of  the  offense,  should  appear  of  record,  so 
that  the  grounds  on  which  a  jury  proceed  may 
not  be  matter  of  con  jecture,  but  be  tested  by 
the  acts  laid  in  the  indictment.  No  negligence 
or  want  of  care  being  stated,  and  knowing, 
judicially,  that  none  was  proved,  I  am  of 
opinion  that  judgment  must  be  arrested." 
Kent,  Ch.  J.,  also  delivered  an  opinion  in  the 
case,  substantially  in  line  with  the  argument 
of  the  other  judges.  Tompkins,  J.,  did  not 
sit,  and  Spencer,  J.,  delivered  a  dissenting 
opinion. 

In  Mpere  y.  Malcolm,  6  Hill,  292,  41  Am. 
Dec.  744,  in  1844,  the  question  came  before  the 
supreme  court  of  New  York,  in  an  action  on 
the  case  for  an  injury  to  plaintiff  by  the  ex- 
plosion of  gunpowder  belonging  to  the  defend- 
ants. The  defendants  deposited  about  600 
pounds  of  powder  in  kegs  in  the  upper  story  of 
a  wooden  building  used  as  a  carpenter's  shop. 
Near  this  shop  was  a  lumber  yard  and  several 
wooden  builainga,  some  of  which  wen  in- 
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babited  dwellioprs.  No  fire  was  alio  wad  In  the 
building  in  the  daytime,  and  it  was  locked  up 
each  night.  The  shop  took  fire  in  the  night- 
time, and  during  the  progress  of  the  fire  the 
powder  exploded,  killing  several  persons  and 
wounding  others,  among  whom  was  the  plain- 
tiff. Nelson,  Ch.  J.,  said:  "The  charge  of  the 
circuit  judge,  as  detailed  in  the  bill  of  excep- 
tions, is  not  very  explicit,  but  we  may  fairly 
as.««iime,  ]  think,  that  the  case  was  put  to  the 
jury  on  the  question  whether  the  conduct  of 
the  defendants,  in  regard  to  the  manner  of  de- 
poHiiing  the  powder,  was  such  as  to  render 
them  guilty  of  a  public  nuisance;  and,  if  that 
point  has  been  properly  determined  in  favor  of 
the  plaintiff,  then  I  apprehend  his  right  to 
private  damages  must  follow  as  a  corollary, 
in  this  view,  the  question  of  negligence  on  the 
part  of  the  defendants,  except  so  uir  as  it  may 
be  necessarily  involved  in  the  question  of  nui- 
sance, has  very  little,  if  anything,  to  do  with 
the  caia  But,  on  the  other  hand,  if  the  de- 
fendants' conduct  was  not  sufficient  to  render 
them  chargeable  with  the  offense  mentioned, 
then  the  whole  ^st  of  the  action  lies  In  negli- 
gence, and  the  inquiry  might  arise  whether 
this  was  so  connected  with  the  injury  as  to 
render  the  defendants  liable.  Perhaps  evidence 
enough  was  given  at  the  trial  to  have  justified 
the  judge  in  putting  the  case  to  the  jury  in 
either  aspect,  though  the  most  satisfactory  po- 
sition for  the  plaintiff,  I  am  inclined  to  think, 
and  the  one  most  difficult  to  be  answered  by 
the  defendants,  is  the  ground  that  the  deposit- 
ing and  keeping  of  the  powder  in  the  exposed 
situation  described  by  the  witnesses  amounted 
to  a  public  nuisance,  and  that  any  individual 
sustaining  a  special  injury  from  the  act  was 
entitled  to  bis  private  damages.  It  was  not 
doubted  in  the  case  of  People  v.  8andM^  1  Johns. 
78,  8  Am.  Dec.  296,  that  the  act  of  carelessly 
keeping  fifty  barrels  of  gunpowder  in  a  house 
in  the  village  of  Brooklyn  was  a  nuisance  at 
common  law.  The  allegation  in  the  indict- 
ment was  that  the  defendants  kept  the  barrels 
in  a  certain  house,  near  the  dwelling  houses  of 
divers  good  citizens,  and  near  a  certain  public 
street,  without  otherwise  characterizing  the 
manner  of  keeping  the  article;  and,  upon  the 
principle  that  nothing  will  be  intended  or  in- 
ferred to  support  an  indictment,  the  court  said, 
for  aught  they  could  see,  the  house  might  have 
been  one  built  and  secured  for  the  very  pur- 
ix)se  of  keeping  powder  in  such  a  way  as  not 
to  expose  the  neighborhood.  Spencer,  J.,  dis- 
sented, holding  that  enough  appeared  to  make 
the  ouestion  one  for  the  jury  to  settle,  who 
coula  inquire  into  the  various  circumstances  of 
place,  quantity,  exposed  situation  of  the  neigh- 
borhood, etc.  In  a  case  before  Lord  Holt 
(Anonymous,  12  Mod.  842)  the  defendant  was 
indicted  and  convicted  for  keeping  several  bar- 
rels of  gunpowder  in  a  house  in  Brentford 
Town,  sometimes  two  days,  and  sometimes  a 
week,  till  he  could  conveniently  send  them  to 
London.  And  it  was  there  resolved  'that  though 

?:un powder  be  a  necessary  thing,  and  for  de- 
ense  of  the  Kingdom,  yet  if  it  be  kept  in  such 
a  place  as  it  is  dangerous  to  the  inhabitants  or 
passengers,  it  will  be  a  nuisance.'  In  Rez  v. 
laylor,  2  Strange.  1168,  the  King's  bench 
granted  an  information  against  the  defendant 
for  a  nuisance,  upon  'affidavits  of  his  keeping 
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great  quantities  of  gunpowder,  to  the  endau- 
eering  of  the  church  and  houses  where  he 
lived,'  or,  as  it  should  have  been  expressed, 
according  to  Bum,  'to  the  endangering  of  the 
lives  of  his  majesty's  subjects.'  2  Burn,  Jus- 
tice of  Peace,  667,  668;  1  Russell.  Crimes,  297. 
and  note  o.  I  think  the  iury  would  have  been 
well  warranted  in  finaing  the  defendants 
guilty  of  the  offense,  upon  the  facts  disclosed 
m  this  case,  as  it  cannot  be  doubted  that  the 
gunpowder  was  deposited  in  a  building  insuf- 
ficiently secured  and  protected,  and  altogether 
unfit  for  the  safe  keeping  of  so  larse  a  quan- 
tity of  the  article.  The  situation  of  the  build- 
ing in  other  respects,  moreover,  was  such  as  to 
render  the  gunpowder  dancrerous  to  the  lives  of 
the  citizens;  for  an  explosion,  either  by  acci- 
dent or  design,  at  any  period  of  time  after  the 
deposit,  would,  in  all  human  probability,  have 
proved  destructive  to  more  or  less  of  the  in- 
habitants residing  in  the  neighborhood.  As- 
suming that  the  jury  were  justified  in  coming 
to  this  conclusion,  the  authorities  are  abundant 
to  show  that  the  defendants  were  answerable 
to  the  plaintiff  for  the  personal  injury  occa- 
sioned by  the  explosion.  The  principle  is  stated 
by  Abbott,  Ch.  J.,  in  Duncan  v.  Thtoaitea, 
8  Bam.  &  G.  596.  He  there  said:  'I  take  it  to 
be  a  general  mie  that  a  party  who  sustains  a 
special  and  particular  injury  oy  an  act  which 
is  unlawful  on  the  ground  of  public  injury  may 
muintain  an  action  for  his  own  special  injury.' 
The  following  cases  exemplify  and  apply  the 
principle,  mz.:  Boeev.  MileeA  Maule&S.  101; 
HerUy  v.  Ijyme,  6  Bins.  91,  8  Barn.  &  Ad.  77; 
3.  C.  in  error  [Lyme  Regie  \.  Henley],  1  Bing. 
N.  C.  222;  Pieree  v.  Dart,  7  Cow.  609;  Lan- 
Ming  V.  Smit/t,  8  Cow.  146;  3.  0.  in  error,  4 
Wend.  25,  21  Am.  Dec.  89,  per  Walworth, 
Chancellor:  MiUe  v.  BaU,  9  Wend.  815,  24 
Am.  Dec.  160." 

In  ffeeg  v.  Lu^t,  80  N.  T.  579,  36  Am.  Rep. 
654,  Miller,  J.,  said:  "This  action  is  sought  to 
be  maintained  upon  the  ground  that  the  manu- 
facturing and  storing  of  fireworks,  and  the  use 
and  keeping  of  materials  of  a  dangerous  and 
explosive  character  for  that  purpose,  consti- 
tuted a  private  nuisance,  for  which  the  defend- 
ant was  liable  to  respond  in  damages,  without 
regard  to  thequestion  whether  he  was  chargeable 
with  carelessness  or  negligence.  The  defend- 
ant had  constracted  a  powder  magazine  upon 
his  premises,  with  the  usual  safeguards,  in 
which  he  kept  stored  a  quantity  of  powder, 
which,  without  any  apparent  cause,  exploded, 
and  caused  the  injury  complained  of.  The 
judge  upon  the  trial  charged  the  jury  that  they 
must  find  for  the  defendant,  unless  thev  found 
that  the  defendant  carelessly  and  negUgently 
kept  the  gunpowder  upon  his  premises.  The 
judge  refused  to  charge  that  the  powder  maga- 
zine was  dangerous  in  itself  to  plaintiff  and  his 
property,  and  was  a  private  nuisance,  and  the 
defendant  was  liable  to  the  plaintiff,  whether 
it  was  carelessly  kept  or  not;  and  the  plaintiff 
duly  excepted  to  the  charge  and  the  refusal  to 
charge.  We  think  that  the  charge  made  wa» 
erroneous,  and  not  warranted  by  the  facts  pre- 
sented upon  the  trial.  The  defendant  had 
erected  a  building,  and  stored  materials  therein, 
which,  from  their  character,  were  liable  to  and 
actually  did  explode,  causing  injury  to  the 
plaintiff.    The  fact  that  thejexplosion  took 
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Slace  tends  to  eAtabliah  that  the  magaziDe  was 
angerous  and  liable  to  cause  damage  to  the 
property  of  perRons  residing  in  the  vicinity. 
The  locality  of  works  of  this  description  must 
depend  upon  the  neighborhood  in  which  they 
are  situated.  In  a  city,  with  buildings  im- 
mediately contiguous  and  persons  constantly 
passing,  there  could  be  no  question  that  sudb 
an  erection  would  be  unlawful  and  unauthor- 
ized. An  explosion  under  such  circumstance*, 
independent  of  any  municipal  regulations, 
would  render  the  owner  amenable  for  all  dam- 
ages arising  therefrom.  That  the  defendant's 
esublishment  was  outside  the  territorial  limits 
of  a  city  does  not  relieve  the  owner  from  re- 
sponsibility, or  alter  the  case,  if  the  dangerous 
erection  was  in  close  contiguity  with  dwellinit 
houses  or  buildings  which  might  be  4niured  or 
destroyed  in  case  of  an  explosion.  The  fact 
that  the  magazine  was  liable  to  such  a  con- 
tingency, which  could  not  be  guarded  against 
or  averted  bjr  the  greatest  degree  of  care  and 
vigilance,  evinces  its  dangerous  character,  and 
might  in  some  localities  render  it  a  private 
nuuance.  In  such  a  case  the  rule  which  ex- 
onerates a  party  engaged  in  a  lawful  business, 
when  free  from  negligence,  has  no  application. 
The  keeping  or  manufacturing  of  gunpowder 
or  of  fireworks  does  not  necessarily  constitute 
a  nuisance  per  se.  That  depends  upon  the  lo- 
cality, the  quHntity,  and  the  surrounding  cir- 
cumstances, and  not  entirely  upon  the  degree 
of  care  used.  In  the  case  at  bar  it  should 
have  been  left  for  the  jury  to  determine  whether, 
from  the  dangerous  character  of  the  defend- 
ant's business,  the  proximity  to  other  build- 
ings, and  all  the  facts  proved  upon  the  trial, 
the  defendant  was  chargeable  with  maintain- 
ing a  private  nuisance,  and  answerable  for  the 
damages  arising  from  the  explosion.  A  pri- 
vate nuisance  is  defined  to  be  anything  done  to 
the  hurt  or  annoyance  of  the  lands,  tenements, 
or  hereditaments  of  another.  8  Bl.  Com.  216. 
Any  unwarrantable,  unreasonable,  or  unlaw- 
ful use  by  a  person  of  his  own  property,  real 
or  personal,  to  the  injury  of  another,  comes 
within  the  definition  stated,  and  renders  the 
owner  or  possessor  liable  for  all  damages  aris- 
ing from  such  use.  Wood,  Nuisances.  §  1, 
and  authorities  cited.  The  cases  which  are  re- 
garded as  private  nuisances  are  numerous,  and 
the  book«  are  full  of  decisions  holding  the  par- 
ties answerable  for  the  injuries  which  result 
from  tbeir  being  maintained.  The  rule  is  of 
universal  application  that,  while  a  man  may 
prosecute  such  business  as  he  chooses  on  his 
own  premises,  he  has  no  right  to  erect  and 
maintain  a  nuisance  to  the  injury  of  an  adjoin- 
ing proprietor  or  of  his  neighbors,  even  in  the 
pursuit  of  a  lawful  trade.  Atdre^9  Gate,  9 
Coke,  58a;  Brady  v.  Week$,  8  Barb.  159;  Du- 
Ms  V.  Hvdlonff,  15  Abb.  Pr.  445;  Wier'i  Ap- 
peal, 74  Pa.  280.  While  a  class  of  the  reported 
cases  relates  to  the  prosecution  of  a  legitimate 
business,  which  of  itself  produces  incon- 
venience and  injury  toothers,  another  class  re- 
fers to  acts  done  on  the  premises  of  the  owner 
which  are  of  themselves  dangerous  to  the  prop- 
erty and  the  persons  of  others  who  may  reside 
in  the  vicinity,  or  who  may  by  chance  be  pass- 
ing along  or  in  the  neigh  t)orbood  of  the  same. 
Of  the  former  class  are  cases  of  slaughter 
houses,  fat  and  offal  boiling  establish  menu, 
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hog  sties,  or  tallow  manufactoriea,  in  or  near  a 
city,  which  are  offensive  to  the  senses,  and 
render  the  enjoyment  of  life  and  property  un- 
comfortable. Oatlin  V.  Valentine,  9  Paige.  575, 
88  Am.  Dec.  567;  Brady  y.  Weeks,  SBhtb.  157; 
Dubois  V.  Budlong,  16  Abb.  Pr.  445;  Rex  v. 
White,  1  Burr.  887;  2  Bl.  Com.  215;  Farrand 
V.  Marshall,  21  Barb.  421.  It  is  not  necessary 
in  these  cases  that  the  noxious  trade  or  business 
should  endanger  the  health  of  the  neighbor- 
hood. So,  also,  the  use  of  premises  in  a  man- 
ner which  causes  a  noise  so  continuous  and  ex- 
cessive as  to  produce  serious  annoyance,  or 
vapors,  or  noxious  smells  {Tipping  v.  8t. 
Helen's  Smelting  Oo.  4  Best  &  8.  608; 
BriU  V.  Flagler,  28  Wend.  864;  Pickard 
V.  CoUins,  28  Barb.  444:  Wood,  Nuisances,  §  6), 
or  the  burning  of  a  brick  kiln,  from  which 
urases  escape  which  injure  the  trees  of  persons 
in  the  neighborhood.  Campbell  v.  Seaman,  68 
N.  Y.  568,  20  Am.  Bep.  567.  Of  the  latter 
dags,  also,  are  those  where  the  owner  blasts 
rocks  with  gunpowder,  and  the  fragments  are 
liable  to  be  thrown  on  the  premises  and  injure 
the  adjoining  dwelling  houses,  or  the  owner 
or  persons  there  being,  or  where  persons  trav- 
eling may  be  injured  by  such  use.  Hay  v.  C<h 
hoes  Oo.  8  Barb.  42,  2 1^.  T.  169,  51  Am.  Dec. 
279;  Tremnin  v.  Ck^hoss  Oo.  2  N.  T.  163,  51 
Am.  Dec.  284;  Pixley  v.  Olark,  85  N.  Y.  528. 
91  Am.  Dec.  72.  Most  of  the  cases  cited  rest 
upon  the  maxim,  SictUsretuo,  etc..  and,  where 
the  right  to  the  undisturbed  possession  and  en- 
joyment of  property  comes  in  conflict  with  the 
rights  of  others,  that  It  is  better,  as  a  matter  of 
public  policy,  that  a  single  individual  should 
surrender  the  use  of  his  land  for  especial  pur- 
poses injurious  to  his  neighbor  or  to  others, 
than  that  the  latter  should  be  deprived  of  the 
use  of  their  property  altogether,  or  be  subjected 
to  great  danger,  loss,  and  injury,  which  might 
result  if  the  rights  of  the  former  were  without 
any  restriction  or  restraint  The  keeping  of 
gunpowder  or  other  materials  in  a  place,  or 
under  circumstances,  where  it  would  be  liable, 
in  case  of  explosion,  to  injure  the  dwelling 
houses  or  the  persons  of  those  residing  in  close 
proximity,  we  think,  rests  upon  the  same  prin- 
ciple, and  is  governed  by  the  same  general 
rules.  An  individual  has  no  more  right  to 
keep  a  magazine  of  powder  upon  his  premises, 
which  is  dangerous,  to  the  detriment  of  his 
neighbor,  than  he  is  authorized  to  engage  in 
any  other  business  which  may  occasion  serious 
consequences."    The  opinion  then  goes  on  to 

Joint  out  that  the  case  of  People  v.  Sands,  1 
obns.  78,  8  Am.  Dec.  296,  was  not  to  the  con- 
trary of  the  views  expressed. 

In  Oheatham  v.  Shearon,  1  Swan,  218,  65 
Am.  Dec.  784,  decided  by  the  supreme  court 
of  Tennessee  in  1851,  the  allegations  were  that 
the  plaintiff  was  owner  of  tve  dwelling  houses 
and  outhouses  in  the  town  of  Nashville,  and  in 
a  thickly  settled  and  populous  neighborhood 
in  said  town,  and  the  defendants  wrongfully 
and  injuriously  erected  a  powder  house  within 
150  yards  of  plaintiff  s  houses,  and  within  60 
feet  of  the  line  of  the  corporation  of  Nashville, 
situated  in  the  populous  and  thickly  settled 
neiffbborhood,  in  which,  within  a  circuit  of 
500  yards  around  said  powder  house,  included 
600  or  600  persons  there  dwelling  and  remain- 
ing; and  the  defendants  wrongfully  ancf  '.ojur. 
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fously  caused  to  be  stored  and  kept  large  quan- 
tities of  eunpowder,  and,  while  so  kept  therein, 
the  powiler  bouse  was  stricken  by  lightning, 
igniting  and  explodiug  the  powder,  doing  in- 
jury, by  reason  of  the  explosion,  to  plaintiff's 
houses.  The  court  said:  "The  only  question 
in  this  case  is  whether  the  erection  of  a  pow- 
der niHgazine  in  a  populous  part  of  the  city, 
and  keeping  stored  therein  large  quantities  of 
gunpowder,  is  per  m  a  nuisance.  And  with- 
out doubt  we  think  it  is.  The  elementary 
treatises  on  criminal  law  hold  that  it  is  a  nui- 
sance, and  Lord  Holt  so  held  in  tiu  Anonymous 
Case  reported  in  Holt,  499."  This  English  case, 
as  it  was  reported  in  12  Mod.  842,  was  referred 
to  by  Kent,  Ch.  J.,  in  People  y.  Sands,  1  Johns. 
78,  8  Am.  Dec.  296,  as  being  so  meagerly  re- 
ported as  to  be  of  little  or  no  value,  but,  in  the 
Tennessee  case  just  referred  to  Ix>rd  Holt's 
own  rexwrt  of  the  case  is  given,  as  follows: 
"One  was  indicted  for  a  nuisance  for  keeping 
several  barrels  of  gunpowder  in  a  house  in 
Brentford  Town,  sometimes  two  days,  some- 
times a  week,  till  he  could  conveniently  send 
them  to  London."  "To  support  this  in- 
dictment, there  must  be  apparent  daneer  or 
mischief  already  done.  (2)  Though  the  de- 
fendant had  done  this  fifty  or  sixty  years,  yet, 
if  it  be  a  nuisance,  time  will  not  make  it  law- 
ful. (3)  If  at  the  time  of  setting  up  this  house, 
In  which  the  gunpowder  is  kept,  there  had 
been  no  houses  near  enough  tu  be  prejudiced 
by  it,  but  some  were  built  since,  it  would  be 
at  the  peril  of  the  builder.  (4)  Though  gun- 
powder be  a  necessary  thing,  and  for  defense 
of  the  Kingdom,  yet,  if  it  be  kept  in  a  place 
dangerous  to  the  inhabitants  or  passengers,  it 
will  be  a  nuisance."  The  Tennessee  case  is  an 
emphatic  enunciation  of  defendant's  liability 
upon  the  facts  stated,  the  learned  judge  clos- 
ing his  opinion  with  the  inquiry:  "Can  it  be 
possible  that  the  law  shall  protect  us  from  the 
annoyance  of  a  pig  sty,  or  a  slauiEbter  house, 
and  yet  that  it  affords  no  protection  from  a 
danger  that  might  be  a  constant  annoyance, 
and  which  may,  and  sometimes  does,  result  in 
a  great  desi ruction  of  life  and  property? 
Surely,  we  think  not."  The  recovery  against 
the  defendant  was  sustained. 

The  case  of  Dumesnil  v.  Dupont,  18  B.  Mon. 
800,  68  Am.  Dec.  760.  decided  in  1868,  was  a 
bill  for  the  abatement,  as  a  nuisance,  of  a  pow- 
der house  situated  on  the  Oakland  plank  road, 
within  half  a  mile  of  the  limits  of  the  city  of 
Louisville,  within  about  800  yards  of  the  com- 
plainant's residence,  and  but  a  short  distance 
from  his  neighbors'  houses.  The  bill  averred 
that  large  quantities  of  powder  were  kept  con- 
stantly in  the  house;  that  no  person  was  kept 
in  charge  of  it,  and  it  was  liable  to  be  fired  or 
destroyed  in  various  ways;  that,  should  an  ex- 
plosion occur,  the  family  of  appellant  and 
those  of  his  neighbors  would  be  greatly  in- 
jured, if  not  killed,  and  their  property  de- 
stroyed; that  they  were  greatly  disturbed  about 
the  proximity  of  the  powder  house,  and  were 
seriously  apprehensive  of  danger  and  injury. 
The  defendants  set  up,  in  answer,  that  they 
were  merchants  of  Louisville,  and  furnished 
all  the  powder  sold  in  that  market,  and  kept 
in  store  only  so  much  as  would  supply  the  de- 
mand of  the  public:  that  such  supply  was  a 
matter  of  great  convenience  to  the  public,  and 
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of  advantage  to  the  commerce  of  (he  city;  thai 
their  magazine  was  well  constructed,  and  pro- 
tected against  accidents  by  secure  fencing, 
lightning  rods,  and  by  the  constant  presence  of 
a  trusty  man,  whose  sole  business  it  was  to  at- 
tend to  it,  and  who  alone  was  permitted  to 
enter  it;  that  it  stands  in  a  sparsely  settled 
neighborhood,  and  should  an  explosion  occur, 
the  danger  of  which  was  very  remote  and  im- 
probable, it  would  not  seriously  injure  either 
the  property  or  family  of  the  appellant  or  his 
neighbors.  The  court  found  that  the  proof» 
sustained,  substantially,  the  allegations  of  the 
answer,  except  as  to  the  probable  effects  of  an 
explosion,  in  regard  to  which  the  witnesses 
differed.  It  was  proved  that  complainant'a 
house  stood  about  330  yards  from  the  maga- 
zine, another  residence  600  yards  distant,  an- 
other 800  yards,  and  a  tavern  house  about  260 
yards.  No  effort  was  made  to  prove  any  de- 
fect in  the  arrangement  or  construction  of  tho 
building,  or  any  impropriety  in  conducting  the 
business.  So,  the  court  said  the  only  Question 
arising  upon  the  record  was  whether  tne  mag- 
azine was  a  nuisance,  the  abatement  of  which 
was  within  the  jurisdiction  of  the  chancellor. 
After  discussing  general  principles  governing 
that  jurisdiction,  the  court  held  thaf  the  case 
proved  did  not  entitle  complainant  to  relief. 
The  opinion  shows  that  very  strict  technical 
rules  gi)vernlng  injunction  of  nuisances  were 
observed  (we  do  not  say,  improperly)  by  the 
court  Thus,  the  language  of  liOrd  Brougham, 
in  a  case  cited,  was  quoted,  as  follows:  *'If 
the  thing  sought  to  be  prohibited  is  in  itself  a 
nuisance,  the  court  will  interfere  to  stay  irre- 
parable mischief,  without  waitine  for  the  re- 
sult of  a  trial.  But  where  the  thing  sought  to 
be  restrained  is  not  unavoidably  and  in^itself 
noxious,  but  only  something  which  may,  ac- 
cording to  circumstances,  prove  so,  then  the 
court  will  refuse  to  interfere.  The  distinction 
between  the  two  kinds  of  erection  or  operation 
is  obvious,  and  the  soundness  of  that  discre- 
tion seems  undeniable,  which  would  be  very 
slow  to  interfere  where  the  thing  to  be  stopped^ 
while  it  is  highly  beneficial  to  one  party,  may 
very  possibly  be  prejudicial  to  none.  The 
great  ntness  of  pausing  much  before  we  inter- 
rupt men  in  those  mcSes  of  enjoying  or  im- 
proving their  property,  which  are  prima  facie 
harmless,  or  even  praiseworthy,  is  equally 
manifest.  And  it  is  always  to  be  borne  in 
mind  that  the  jurisdiction  of  this  court  over 
nuisances  by  iniunction  at  all  is  of  recent 
growth,  has  not  till  very  lately  been  much  ex- 
ercised, and  has  at  various  times  found  great 
reluctance  on  the  part  of  the  learned  judges  to 
use  it  even  in  cases  where  the  thing  or  the  act 
complained  of  was  admitted  to  be  directly  and 
immediately  hurtful  to  the  complainant.  It  is 
also  very  material  to  observe  that  no  instance 
can  be  produced  of  the  interposition  by  injunc- 
tion in  the  case  of  what  we  have  been  regard- 
ing as  an  eventual  or  contingent  nuisance." 

In  McAndretDS  v.  CoUerd,  42  N.  J.  i<.  189, 
86  Am.  Rep.  608,  McAndrews  was  the  con- 
tractor to  construct  a  railroad  tunnel  through 
rock.  The  work  occupied  several  years.  He 
constructed  near  one  end  of  the  tunnel,  and 
within  the  limits  of  Jersey  City,  a  magazine  for 
the  explosive  materials  which  he  used  in  blast- 
ing the  rock.     While  the  magazine  was  being 
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tbu«  malDtained,  the  materials  exploded,  doing 
frreat  damage  to  property  in  the  vicinity,  even 
at  H  di.alance  of  about  1,200  feet.  Among  the 
property  injured  were  some  bouses  belonging 
to  plaintiff,  who  sued  McAndrews  for  damages 
therefor.  The  court  used  the  following  lan- 
guage: "The  proposition  presented  by  the 
plaintiff  in  eiror,  and  on  which  he  rests  his 
right  to  a  reversal  of  the  judgment  against  him, 
is^that  inasmuch  aa  the  explosive  materials 
were  necessary  to  the  work,  and  the  work  was 
done  pursuant  to  legislative  authority,  the  col- 
lection of  the  explo«ves  in  magazine,  in  such 
quantity  as  the  convenient  prosecution  of  the 
work  reasonably  required,  although  highly 
dangerous,  was  not  a  nuisance, — that  is  to  say, 
that  in  the  legislative  authority  to  do  the  work 
was  included  the  authority  to  store,  with  im- 
punity, in  a  convenient  place,  so  much  explo- 
sive material  as  might  be  necessary  for  the 
convenient  prosecution  of  the  work,  notwith- 
standing the  danger  or  positive  damage  to 
others,  or  their  property,  arising  from  such  col- 
lection of  dangerous  materials.  Or,  to  state  it 
otherwise,  that  the  legislative  authority  se- 
cures, in  the  absence  of  negligence,  immunity 
from  liability  for  injury  from  the  use  of  any 
means  which  may  be  necessarv  for  the  con- 
venient prosecution  of  the  work.  The  court 
charged  the  jury  that  nothing  but  tbe  most  im- 
perious and  absolute  necessity  would  justify 
such  a  conclusion:  that  the  legislature  could 
not  be  charged  with  an  intention  to  authorize 
a  nuisance  dangerous  to  life  and  property  in  a 
community,  if  there  was  any  other  way  in 
which  the  work  could  be  done;  and  that  it  was 
incumbent  on  the  defendant  in  the  action  to 
satisfy  the  jury  that  it  was  absolutely  neces- 
sary to  have  the  magazine  there,  with  stores  of 
explosives,  as  maintained  by  him.  The  plain- 
tiff in  error  has  no  reason  to  complain  of  this 
charge.  It  was  quite  as  favorable  to  him,  to 
say  the  least  of  it,  as  it  ought  to  have  been. 
His  proposition  that  the  legislative  authority  to 
a  private  corporation,  or  an  individual,  to  do  a 
work  for  its  or  his  own  profit,  includes  author- 
ity to  use,  at  whatever  hazard  to  the  persons  or 
property  of  others,  dangerous  materials,  pro- 
vided they  be  necessary  to  the  convenient 
prosecution  of  the  work,  cannot  be  sustained. 
This  question  was  considered  in  Hay  v.  Cohoe$ 
Co,  2  N.  Y.  159,  51  Am.  Dec.  279,  and  in  lYe- 
main  v.  Colioea  Go.  2  N.  T.  18S,  51  Am. 
Dec.  284,  where  a  landowner  sought  damages 
for  injury  to  his  property  by  the  blasting  of 
rocks  by  the  defendants,  in  constructing  a  canal 
under  legislative  authority.  The  defendants 
insisted  m  the  former  case  that  unless  they 
were  guilty  of  negligence,  unskilfulness, 
wantonness,  or  delay,  they  were  not  liable; 
and,  in  the  other,  that  they  should  be  per- 
mitted to  show,  in  exoneration  from  liability 
for  damages,  that  tbey  executed  the  work 
in  a  moat  careful  manner.  It  was  held  that 
they  were  liable  for  tbe  injury,  although 
no  negligence  or  want  of  skill  in  executing 
the  work  was  proved,  and  that  they  were 
liable  for  actual  damages,  even  though  they 
showed  that  they  had  done  the  work  in  the 
most  careful  manner.  There  is  an  obvious 
distinction  between  the  liability  of  a  private 
corporation  to  public  prosecution  for  a  legal- 
ized nuisance  and  its  liability  to  a  private  ac- 
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tion  for  damages  ariafng  from  such  nuisance* 
In  the  one  case  the  legislative  authority  is  a 
protection,  and  in  the  other  it  is  not.  Wood> 
Nuisances,  §  750.  Said  the  court  in  Tinaman 
V.  Belvidere  Delaware  R.  Co.  26  N.  J.  L.  148^ 
69  Am.  Dec.  665:  *The  position  that  a  corpo- 
ration authorized  to  construct  public  highways 
or  other  works  of  public  improvement  are- 
vested  with  the  immunities  that  pertain  to  the 
sovereign,  and  are  exempt  from  liability  to 
damages  for  injuries  done  to  individuals  in  the 
exercise  of  that  power,  cannot  be  sustained 
upon  grounds  of  reason  or  justice.  That  the 
individual  is  entitled,  in  lustice  and  equity,  to 
remuneration,  has  never  been  denied.    It  is  a 

{)rincip]e  of  natural,  as  well  as  constitutional, 
aw  that  private  property  can  be  taken  for 
public  use  by  virtue  of  the  eminent  domain 
only  upon  just  compensation.  And  in  regard 
to  that  class  of  injuries  not  falling  within  the 
pale  of  the  constitutional  provision,  at  least 
where  the  injury  is  direct,  it  is  admitted  that 
the  party  injured,  upon  principles  of  natural 
justice,  \b  entitled  to  reparation.'  The  distinc- 
tion is  drawn  in  that  case  between  the  nonlia- 
bility of  public  agents,  in  tbe  construction, 
within  their  limitations,  of  public  works,  and 
the  liability  of  private  corporations  authorized 
by  the  legislature  to  construct  and  operate 
works  for  their  own  emolument,  though  for 
public  ad  vantage.  The  keeping  of  gunpowder, 
nitroglycerine,  or  other  explosive  substances, 
in  large  quantities,  in  the  vicinity  of  a  dwell- 
ing house  or  place  of  business,  is  a  nuisance 
WT  M,  and  may  be  abated  as  such  by  action  at 
law  or  injunction  in  equity;  and,  if  actual  in- 
jury results  therefrom,  the  person  keeping 
them  is  liable  therefor,  even  though  the  act  oc- 
casioning the  explosion  is  due  to  other  persons, 
and  is  not  chargeable  to  his  personal  negli- 
gence. Wood,  Nuisances,  g  142;  Cuff^,  New- 
ark dt  N,  Y.  B.  Co.  85  N.  J.  L.  17,  10  Am. 
Rep.  215." 

In  LaJUn  d  B,  Powder  Co.  v.  Tearnep,  181 
III.  822.  7  L.  R  A.  262.  the  subject  was  fully 
considered.  Correct  syllabi  of  the  opinion  are 
as  follows:  "Gunpowder  magazine  situated  so 
near  to  the  dwellin&r  house  of  another  as  to  be 
liable  to  inflict  serious  injury  to  his  person  or 
property  in  case  of  explosion  is  a  private  nui- 
sance, making  the  owner  liable,  whether  the 
powder  was  carefully  kept  or  not."  "As  a 
general  rule,  the  question  of  care  or  want  of 
care  is  not  involved  in  an  action  for  injuries 
resulting  from  a  nuisance.  Consequently,  if 
actual  injury  results  from  the  keeping  of  gun- 
powder, the  person  keeping  it  will  be  liable,, 
even  though  the  explosion  is  not  chargeable  to 
his  personal  negligence;  hence  it  is  not  neces- 
sary to  charge  him  with  negligence."  Tbe 
South  Carolina  and  Texas  courts  hold  to  like 
effect.  Emory  v.  Hazard  Powder  Go,  22  B.  C. 
476;  Gomminge  v.  Stevenikm,  76  Tex.  642. 

In  Wier^s  Appeal,  74  Fa.  280,  a  distinction  ia 
forcibly  drawn  between  the  keeping  of  highly 
explosive  and  other  objectionable  ejections,  aa 
follows:  After  holding  that  the  storing  of  gun- 
powder in  large  quantities  in  thickly  settled 
places  is  a  nuisance,  the  court  said:  "But  it  is 
not  confined  to  cities  and  boroughs.  This  court 
has  acknowledged  and  declared  it  as  a  case 
clearly  within  the  general  rule  of  equity  upon 
this  subject,  in  the  opinion  of  the  majority,  r 
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proDOUDced  by  Mr.  Chief  Justice  ThompsoD, 
in  Bhodei  v.  Dunbar,  57  Pa.  274,  98  Am.  Dec. 
221.  After  remarking  upon  the  particular 
character  and  danger  of  the  establishment,  the 
flubiect-matter  of  the  complaint  in  that  case, 
which  was  a  steam  planing-mill,  which  had 
long  been  established  in  the  neighborhood,  had 
been  burned  down,  and  the  injunction  asked 
for  was  against  its  re-erection,  and  which  the 
majority  of  the  court  thought  was  not  within 
the  rule. —  he  proceeds:  These  observations 
give  no  just  grounds  to  draw  the  inference  that 
a  powder  magazine,  or  depot  of  nitroglycerine 
or  other  like  explosive  materials,  might  not 
possibly  be  enjoined,  even  if  |not  prohibited, 
as  they  usually  are,  by  ordinance  or  law.  It 
is  not  on  the  ground  alone  of  their  liability  to 
fire,  primarily  or  even  secondarily,  that  they 
may  possibly  be  dealt  with  as  nuisances,  but 
on  account  of  their  liability  to  explosion  by 
contact  with  the  smallest  spark  of  fire,  and  the 
utter  impossibility  to  guard  against  the  conse- 
quences, or  set  bounds  to  the  injury,  which, 
being  instantaneous,  extends  alike  to  property 
and  person  within  its  reach.  The  destructive- 
neas  of  these  agents  results  from  the  irrepressi- 
ble gases  once  set  in  motion,  infinitely  more 
than  from  fires  which  might  ensue  as  a  conse- 
quence. Persons  and  property  in  the  neigh- 
borhood of  a  burning  building,  let  it  burn  ever 
ao  fiercely,  in  most  cases  have  a  chance  of  ea- 
<»ping  injury.  Not  so  when  explosive  forces 
instantly  prostrate  everything  near  them,  as  in 
the  instances  of  powder,  nitroglycerine,  and 
other  chemicals  of  an  explosive  or  intensely 
inflammable  nature.'  This  reason  is  so  cogent 
that  nothing  could  be  added  which  would  in- 
crease its  force." 

In  Gook  V.  Anderson,  85  Ala.  99,  the  facts 
were  that  the  party  sought  to  be  charged  oc- 
cupied a  store  adjoining  the  one  injured,  in  the 
city  of  Montgomery,  as  a  builders'  material 
supply  store,  having  in  stock,  in  the  basement 
of  the  store,  paints,  oils,  varnishes,  lime,  and 
some  cotton.  There  were  no  such  explosives 
as  gunpowder  or  dynamite.  Without  any 
fault  or  agency  of  the  owner,  fire  originated  in 
the  basement,  and  was  communicated  to  the 
adjoining  building  of  the  party  claiming  dam- 
ages for  the  injury.  This  court,  by  Justice 
Clopton,  said:  'The  contention  of  defendants 
[who  were  pleading  recoupment]  can  be 
rounded  only  on  the  ground  that  keeping  In- 
flammable materials  for  the  purposes  of  trade 
and  traffic,  in  the  basement  of  a  store  in  a  city, 
Is  a  private  nuisance  per  te,  which  makes  the 
plaintiff  liable  for  actual  injury  resulting  there- 
from, without  regard  to  negligence  on  his  part. 
Keeping  explosive  substances  in  large  quanti- 
ties in  the  vicinity  of  dwelling  houses  or  places 
of  business  is  ordinarily  regarded  a  nuisance, 
whether  so  or  not  being  dependent  upon  the 
locality,  the  quantity,  and  the  surrounding  cir- 
cumstances. But  negligence,  or  want  of  ordi- 
nary care  in  the  manner  of  keeping,  or  in 
keeping  large  quantities,  is  requisite  to  impose 
a  liability  to  answer  in  damages  occasioned  by 
an  accidental  explosion  or  fire,  which  it  is  in- 
cumbent on  the  party  affirming  to  prove. 
Wood,  Nuisances,  §  140.  The  admitted  facts 
do  not  tend  to  show  anything  in  the  manner  of 
keeping  the  materials  mentioned,  or  in  the  way 
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they  were  stored,  or  in  their  use,  or  in  the  con- 
duct of  the  plaintiff  concerning  them,  from 
which  negligence  can  be  inferred;  and  the  mere 
fact  of  keeping  such  materials  in  store  for 
trade  la  not  sufficient  negligence.  The  rule 
governs  which  exonerates  a  partv  from  liabil- 
ity when  engaged  in  a  lawful  business,  and 
free  from  negligence."  The  principle  here  de- 
clared is  that  it  is  not  wrong  to  keep  in  store 
in  a  city  inflammable  materials,  such  as  paints, 
oils,  varnishes,  lime,  cotton,  and  articles  of 
that  character,  for  the  purposes  of  business  or 
use,  and  the  mere  fact  of  so  keeping  them  does 
not  give  rise  to  an  action  for  a  nuisance,  though 
in  case  of  fire  they  are  ignited  and  burned,  and 
their  burning  contributed  to  the  destruction  of 
the  adjacent  property  of  another.  In  order  to 
hold  the  keeper  liable  in  such  a  case,  it  must 
be  alleged  and  shown  that  he  was  guilty  of 
some  negligence  or  wrong  in  the  manner  of 
keeping  the  materials;  that  is  to  say,  in  the  wav 
that  he  stored,  kept,  or  handled  them.  This 
is,  we  think,  undoubtedly,  a  correct  principle 
in  reference  to  keeping  materials  of  that  char- 
acter; otherwise,  every  paint  or  drug  store  in  a 
town  or  city  would  be  a  nuisance.  But  the 
court  in  that  case  never  intended  to  declare 
that  the  keeping  of  large  quantities  of  explo- 
sive substances,  such  as  gunpowder,  dyna- 
mite, nitroglycerine,  and  the  like, — substances 
which,  upon  the  application  of  the  smallest 
spark  or  a  slight  concussion,  will  explode  with 
a  force  beyond  any  human  agency  to  control, 
or  power  to  resist, — in  a  house  or  place  in  a 
thickly  settled  portion  of  a  town  orcitv,  where 
there  were  in  proximity  many  buildings  and 
persons,  and  where  the  substances  were  liable 
to  explode,  and  do  injury  to  such  persons  or 
property,  is  not  of  itself  a  wrong,  giving  rise 
to  an  action  in  favor  of  one  injured  in  his  per- 
son or  property  by  reason  of  an  explosion  of 
the  substances,  whether  there  was  any  special 
negligence  in  the  particular  manner  of  keeping. 

Jrotecting,  or  handling  the  explosives  or  not. 
nde»3,  the  language  of  Judge  Clopton,  in  his 
references  to  explosives  of  this  kind,  clearly 
implies  that  the  keeping  of  them  in  large  quan- 
tities, at  such  a  place  and  under  such  circum- 
stances as  above  stated,  with  resultant  injury 
to  another  from  their  explosion,  is  of  itself  ac- 
tionable, without  regard  to  any  other  special 
negligence  on  the  part  of  the  keeper.  His 
language  is  plain.  He  says  that  whether  or 
not  the'keeplng  of  such  explosives  in  the  vicin- 
ity of  dwelling  houses  or  places  of  business  is 
a  nuisance  depends  upon  the  locality,  the 
quantity,  and  the  surrounding  circumstances. 
**But,"  he  says,  "negligence,  or  want  of  ordi- 
nary care  in  the  manner  of  keeping,  or  in 
keeping  large  quantities,  is  requisite  to  impose 
a  liability,''  etc.  From  this  two  rules  are  de- 
ducible.  •  One  is  that,  if  large  quantities  are 
kept  at  such  a  place  and  under  such  surround- 
ing circumstances  as  to  render  it  dangerous  to 
the  people  or  property  in  the  neighborhood,  by 
reason  of  its  liability  to  explode  and  do  injury, 
—in  other  words,  to  create  a  nuisance, — then 
there  was  wrong  or  negligence  (if  we  mav  call 
it  negligence),  which  gives  a  right  of  action  to 
one  injured.  The  other  is  that,  if  the  explo- 
sives were  not  kept  in  such  quantities,  and  at 
such  a  place,  and  under  such  surrounding  clr- 
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camgtances  m  to  bring  tbe  case  witbin  that 
rule,  tben  tbere  must  be  shown  some  special 
Diligence  in  tbe  manner  of  Iseeping  them. 

The  subsequent  case  of  CoUin»  v.  Ala- 
'bama  O.  8.  B.  Co.  104  Ala.  890,  drew  lU 
principles  from  Cook  ▼.  Andenon,  85  Ala.  99, 
and,  upon  the  facts  of  tbe  case,  rightly  re- 
-solved  that  the  powder  was  not  kept  at  such  a 
place  and  under  such  surrounding  circum- 
•stances  as  constituted  the  mere  keeping  of  it 
wrong  and  actionable  as  a  nuisance;  and,  there 
bein^  no  special  negligence  in  the  manner  of 
keepmg  it,  the  case  was  not  witbin  either  of 
the  rules  to  which  we  have  adverted.  In  that 
•case  tbe  defendant,  as  a  common  carrier,  had 
atored  in  its  general  freight  warehouse,  in  Bir- 
tningham,  a  large  quantity  of  gunpowder, 
«w ailing  delivery  to  consignee.  The  powder, 
transported  by  defendant,  reached  Birming- 
ham, and  was  stored  in  the  warehouse  on  July 
"29,  and  on  the  night  of  the  80th  was  exploded 
by  some  unknown  means,  destroying  freight 
consigned  to  the  plaintiff,  and  stored  in  the 
aame  warehouse.  I^otice  of  the  arrival  of  the 
powder  was  given  the  consignee  on  the  morn- 
ing of  the  day  of  the  explosion.  The  build- 
ing was  constructed  of  corrugated  iron,  and 
covered  with  tin,  and  the  company  kept  a  com- 
|)etent  watchman  there  at  nifrbt.  for  the  pur- 
pose of  guarding  the  depot.  There  was  no  evi- 
«dence  of  negligence  on  tbe  pan  of  defendant 
in  disposing  of  the  question  of  defendant's 
liability  for  keepinflr  tbe  powder,  the  court,  by 
Justice  Haralson,  said :  «*Tbe  fact  that  tbe  de- 
fendant had  in  its  warehouse  at  the  time 
l,dOO  lbs.  of  powder,  is  not,  of  itself,  such  evi- 
dence of  ni^ligence  as  entitles  the  plaintiff  to 
recover.  While  it  may  be  said  that  the  keep- 
ing of  large  quantities  of  explosive  material 
In  a  building  in  a  xwpulous  town  or  city  may 
ibe  a  nuisance,  yet  the  fact  whether  it  is  sucb 
or  not  must  depend  on  tbe  locality,  quantity 
of  tbe  material  stored,  and  the  circumstances. 
Negligence  in  keeping  it  [emphasis  oursj,  or  in 
tbe  manner  of  its  keeping,  is  requisite  to  im- 
pose a  liability  to  answer  In  damages  for  in- 
juries caused  by  an  accidental  explosion  or 
^re,  which  it  is  incumbent  on  the  party  affirm- 
ing to  prove,"— citing  Ocok  v.  Andereon.  85 
Ala.  99.  The  opinion  then  proceeds:  "  The 
liefendant  was  a  common  carrier  of  such  and 
all  other  commercial  materials.  It  is  not 
ahown  that  there  was  any  city  ordinance 
aeainst  storing  tbe  powder  in  its  depot,  for  the 
purpose  of  delivering  it  to  its  consignee.  It 
arrived  on  tbe  29th,  the  day  before  the  explo- 
aion.  and  the  consignee  was  duly  notified  on 
the  morning  of  the  80th  of  July,  the  day  of 
tbe  explosion,  of  its  arrival;  and,  instead  of 
being  negligent,  the  evidence  shows  the  de- 
fendant was  very  careful  to  preserve  it  against 
accident  in  a  house  built  of  iron  and  covered 
with  tin  and  carefully  guarded."  And  it  was 
held  that  defendant  was  not  liable.  It  Is  plain 
tbe  court,  in  delivering  this  opinion,  intended 
to  be  guided  by  the  principles  expressed  in 
Cook  Y,  Anderson,  86  Ala.  99,  from  which  its 
language  is,  in  part,  substantially  copied. 
The  same  distinction  in  the  matter  of  negli- 
gence in  the  fact  of  keeping,  and  in  tbe  man- 
ner of  keeping,  powder  was  preserved.  This 
Is  rendered  more  apparent  by  the  pertinent 
argument  following,  going  to  show  absence 
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of  wrong  in  the  fact  of  keeping,  by  reason  of 
the  circumstance  that  the  powder  was  really, 
in  transit  to  the  consignee,  in  the  possession  of 
the  defendant,  as  a  common  carrier,  who,  at  tho 
time  of  the  accident  was  guilty  of  no  dereliction 
in  its  transportation,  or  tbe  manner  thereof, and 
its  delivery  to  the  consignee;  That  argument 
would  have  been  impertinent  if,  as  a  general 
principle  of  law,  the  defendant  was  autbotized 
to  keep  in  store,  indefiuitely,  in  a  populous 
city  (liable,  in  case  of  explosion,  to  do  serious 
injury  to  others),  a  large  quantity  of  gunpow- 
der, provided  the  manner  of  such  keeping  waa 
characterised  by  no  special  negligence.  We 
think  there  is  sound  reason  for  holding  the 
defendant  not  liable  in  that  case.  Tbe  powder 
was  not  stored  for  indefinite  keeping,  nor 
for  sale  or  use.  It  was,  in  fact,  in  transit. 
Its  storage  in  the  warehouse  was  necessarily 
of  verv  short  duration,  and  was  absolutely  es- 
sential to  its  delivery  to  the  consignee.  The 
case  would  have  been  the  same  had  it  been  in  the 
car.  Just  arrived  in  the  depot,  at  the  time  of 
tbe  explosion.  This  transit  was  characterized 
by  due  care  on  the  part  of  the  defendant.  To 
bold  a  carrier  liable,  under  such  circumstances, 
would  stop  the  transportation  of  these  useful 
explosives,  and  take  a  step  further  than  any 
adjudged  case  has  yet  gone. 

We  restate  tbe  case  made  by  the  complaint 
in  the  present  cause.  The  defendants  kept,  in 
a  wooden  store,  in  a  thickly  settled  portion  of 
the  incorporated  town  of  Cullman,  where  tbere 
were  in  proximity  many  buildings  and  per- 
sons, large  quantities  of  dynamite  and  gun- 
powder, liable  to  explode  and  do  serious  in- 
jury to  sucb  persons  or  property.  It  did  ex- 
plode, by  the  burning  of  tbe  bouse  In  which  it 
was  kept,  with  such  force  and  violence  aa  to 
cast  fire  brands  several  hundred  feet,  and  de- 
stroy the  property  of  the  plaintiff.  Upon 
proof  of  these  facts,  the  defendants  are  re- 
sponsible. Those  counts  of  the  complaint 
which  come  up  to  the  case  above  stated^ 
whether  those  to  which  demurrers  were  sus- 
tained, or  those  which  the  court  refused  to 
I)ermit  the  plaintiff  to  file,  must  be  allowed. 

Betersed  and  remanded. 


P.  H.  KINNEY.  Appi., 

V. 

Mary  A-  KOOPMANN  et  al 
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1  •  The  dUTerence  between  a  pablle  nidp 
■ance  and  a  priTate  nnieaaee  does  not 
ooDsist  la  any  difference  In  tbe  nature  or  charao- 
tor  of  the  thing  Itself,  but  a  outoanoe  Is  public 
when  the  danger  Is  to  tbe  public,  and  private 
when  tbe  danger  Is  to  tbe  individual  as  distin* 
guished  from  tbe  public. 

8.  Ganpowder.kei»t  in  largre  quaatltlee 
in  public  places  is  not  per  w  a  nuisance  without 
regard  to  the  manner  of  its  use  or  keepini; 

3*  The  court  does  not  know  Judicially 
that  a  powder  magazine  may  not  be  constructed 
and  so  provided  aa  to  insure  absolute  securltj 
from  lightning. 


Nova— See  the  preceding  case  of  Rudder 
Koopmann  (Ala)  amU.  tfS,  and  fo^tmfite  the 


k  tfS,  and  focftm^e  thereto. 
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4»  Veghgenem  In  the'  keeping  of  gun- 
powaer^  or  in  tbe  manner  of  its  keeping,  la 
requisite  to  impose  a  Uabtiltr  for  damagee  result- 
ing to  another  by  an  accidental  explosion  or  fire. 

6.  One  who  keeps  gunpowder  in  yiolation 
of  Grim.  Code,  1 4006,  will  be  liable  to  a  person 
damaged  in  oonseauenoe  of  such  Tlolation,  if  the 
latter  was  one  for  whose  protection  the  statute 
was  Intended. 

6*  An  ezploelon  of  g^onpowder  Is 'not 
the  proximnte  cause  of  the  deetmetlon 
of  a  building  which  is  set  on  fire,  if  it  would 
have  caught  Are  and  been  destroyed  from  other 
causes  independent  of  the  explosion. 

7*  An  allefl^tion  of  the  storlni^  of 
large  quantities  of  g^unpowder  in  a 
wooden  building  in  a  populous  place  inj  a  city 
makes  a  prima  fade  case  of  negligence. 

(June  S8. 1807.) 

APPEAL  by  plaintiff  from  a  Jadgment  of 
the  Circuit  Court  for  CuDman  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover damages  for  the  alleged  injury  of  plain- 
tiff's property  by  an  ezplosiou  of  powder 
wrongfully  stored  on   defendants'   property. 

Tbe  facts  are  stated  in  tbe  opinion. 

Mestri.  Cofer  A  Brown  and  8umter» 
Iiea»  Sb  MeHaster,  for  appellant: 

If  the  complaint  sets  out  either  a  private  or 
a  public  nuisance,  and  injury  results  there- 
from, the  party  erecting  or  maintaining  the 
nuisance  is  liable. 

1  Sutherland,  Damages,  p.  82.  §  16,  pp.  85, 
86,  §  17.  p.  54,  S  25;  Kingtbury  v.  FUnMrs,  65 
Ala.  479,  89  Am.  Rep.  14;  Crommdin  v.  Coxe, 

80  Ala.  818,  68  Am.  I>ec.  120. 

The  peril  being  Imminent  and  known  to  the 
defendants,  if  they  failed  in  a  dutv  after  this 
knowledge,  a  good  cause  of  action  is  stated. 

Qoihard  v.  Alabama  O,  8,  R.  Co.  67  Ala. 
114;    Fraeer  v.  South  <b  North  Ala.   R.  Co, 

81  Ala.  186, 60  Am.  Rep.  145;  Georgia  P.  R. 
Co,  v.  Lee,  92  Ala.  262;  Alabama  Q.  S.  R  Co, 
y.  Dobbi,  101  Ala.  282. 

Nuisance  signifies  anything  that  worketh  in- 
convenience. 

1  Russell.  Crimes,  295:  State  v.  Mobile,  5 
Port.  (Ala.)  811.  80  Am.  Dec.  564;  BnglUh  y. 
Progren  Electric  Light  dk  M.  Co.  95  Ala.  264. 

If  in juiT  follows  the  breaking  of  a  statute 
or  committing  an  offense  at  law,  the  wrong 
doer  is  liable. 

Qreff  V.  Mobile  Trade  Co.  55  Ala.  887,  28 
Am.  Rep.  729:  Mobile  db  M,  R.  Co.  v.  Bhkelp, 
69  Ala.  471;  Central  R,  dtBkg,  Co.  ▼.  Letcher, 
69  Ala.  106;  Memphis  db  C,  B.  Co,  v.  Copeland, 
61  Ala.  876;  Eardrop  y.  Gallagher,  2  E.  D. 
Smith.  528. 

The  careless  or  negligent  keeping  of  gun- 
powder in  large  quantities  ana  in  or  near 
dwelling  houses,  when  the  lives  of  persons  are 
endangered  thereby,  is  a  nuisance  at  common 
law,  and  indictable  as  such. 

7  Am.  &  Eng.  Enc.  Law,  p.  528;  Bradley 
V.  People,  56  Barb.  72;  Mpere  v.  Malcolm,  6 
Hill.  292,  41  Am.  Dec.  744;  Heeg  ▼.  Lieht.  80 
N.  Y.  679,  86  Am.  Rep.  654 

One  who  brings  or  accumulates  on  his  land 
anything  which,  if  it  should  escape,  may  cause 
damage  to  his  neighbor,  and  which  does  es- 
cape and  cause  such  damage,  is  liable. 
€7  L.  R  A. 


JUHB,. 


WUeon  v.  New  Bedford,  108  Mass.  261,  1) 
Am.  Rep.  852;  IkilandM  v.  Fletcher,  L.  R.  8  H» 
L.  880;  Eagard  Poteder  Co,  r.  Folger,  12  U.  8. 
App.  665,  58  Fed.  Rep.  152;  Cook  v.  Ander- 
son, 86  Ala.  105;  OoUine  v.  Alabama  Q,  S  R 
Go,  104  Ala.  890. 

MeetTM,  Oeorye  H.  Parker  and  J.  M» 
Falkner  for  appellees. 

Coleman,  J.,  delivered  the  opinion  of  the- 
court: 

The  material  questions  are  the  same  in  both 
of  these  cases,  and  probably  it  would  have- 
been  better  had  both  heen  submitted  together 
as  one.  Section  4098,  Crim.  Code  1886,  reads- 
as  follows:  "Any  person  who  keeps  on  hand, 
at  any  one  time,  within  the  limits  of  any  incor- 
porated city  or  town,  for  sale  or  for  use.  mors- 
tban  50.  pounds  of  gunpowder,  must,  on  con- 
viction, be  fined  not  less  than  $100."  In  some- 
of  tbe  counts  of  tbe  complaint  it  is  averred 
that  the  defendant  kept  stored  within  the  cor- 
porate limits  of  the  town  of  Cullman  mora- 
thsn  60  pounds  of  run  powder,  which  ex- 
ploded, and  caused  the  destruction  of  plaintiff's- 
property;  but  neither  of  tbe  counts  show  that 
the  cause  of  action  was  founded  upon  the  stat- 
ute. Other  counts  aver  the  storage  of  Just  50« 
pounds,  while  in  others  the  averment  is  that 
large  quantities  and  dangerous  quantities  of 
dynamite  and  gunpowder  were  so  kept  and 
stored.  In  some  of  the  counts  it  is  alleged  thatz 
defendant  negligently  kept  large  quantities  of 
dynamite  and  gunpowder  in  a  wooden  build- 
ing in  the  town  of  Cullman,  or  near  other 
buildings,  etc.  The  assignments  of  error  raise- 
the  question  of  the  common- law  liability  of  a. 
person  who  keeps  in  store,  in  a  town  or  city, 
large  quantities  of  explosive  material,  suchi 
as  dvnamite  and  gunpowder,  for  damages  re- 
sullmg  from  its  explosion,  and  also  his  liabil- 
ity for  damages  resulting  from  a  violation  of 
the  statute.  We  have  no  statute  declaring  the- 
storage  of  gunpowder  or  explosives  in  cities- 
or  populous  places  to  be  a  nuisance,  and  the- 
question  must  be  determined  by  common-law 
principles.  At  common  law  a  public  nuisance- 
signified  "anything  that  worketh  hurt,  incon- 
venience, or  damage  to  the  King's  subjects. "^ 
1  Russell,  Crimes,  *817:  8  Bl.  Com.  p.  216;  % 
Bouvier.  Inst.  p.  508;  2  Bouvier.  Law  DicL 
p.  248;  2  Hawk.  P.  C;  Ferguwn  v.  Selma,  48- 
Ala.  898.  Probably  as  com  prebeosi  ve  and  cor- 
rect a  definition  as  any  may  be  found  in  16 
Am.  &  Eng.  Enc.  Law,  p.  922,  where  it  is- 
said:  "The  term  'nuisance.' in  legal  phraseol- 
ogy, is  applied  to  that  class  of  wrongs  that 
arise  from  the  unreasonable,  unwarrantable,, 
or  unlawful  use  by  a  person  of  his  own  prop- 
erty, real  or  personal,  or  from  his  own  im- 
proper, indecent,  or  unlawful  personal  con- 
duct, working  an  obstruction  of,  or  injury  to,, 
a  right  of  another  or  of  the  public,  and  pro- 
ducing such  material  annoyance,  inconven- 
ience, discomfort,  or  hurt  that  the  law  wiir 
presume  a  consequent  damsge."  It  will  be 
observed  that  this  definition  is  broad  enough  to- 
embrace  public  and  private  nuiflances.  and  such* 
as  are  nuisances -/Ter  »e,  as  well  as  those  which 
become  such  by  resson  of  tbe  manner  and 
character  or  the  place  of  the  use.  The  distinc- 
tion between  nuisances  which  are  such  per  $0 
and  those   uses  which  become  nuisances  by* 
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reason  of  tbe  manner  and  character  of  the  nse 
or  tbe  place  have  always  been  recozoized  in 
well-coDsidered  cases.  'Ogletree  v.  McQuaggif 
67  Ala.  580,  42  Am.  Rep.  112;  Rou$e  7.  Mar- 
tin, 75  Ala.  510,  51  Am.  Rep.  468;  Kingtbury 
▼.  Flotoern,  65  Ala.  479.  89  Am.  Rep.  14;  8t, 
James  Church  ▼.  Arrington,  86  Ala.  546,  76  Am. 
Dec.  882;  English  v.  Progress  Electric  Light  d 
M.  Go,  95  Ala.  269.  Tbe  distinction  ia  clearly 
stated  in  tbe  case  of  Earl  Hipon  v.  Hdbart^ 
Coop.  t.  Brougham,  888.  8  M^l.  &  E.169,  by 
Lord  Brongbam:  "If  the  thing  sought  to  be 
prohibited  is  in  itself  a  nuisance,  the  court  will 
interfere  to  stay  irreparable  mischief  without 
waiting  for  the  result  of  a  trial.  .  .  .  But 
where  the  thing  sought  to  be  restrained  is  not 
unavoidably  and  in  itself  noxious,  but  only 
sometbini;  which  may,  according  to  circum- 
stances, prove  so,  tbe  court  will  refuse  to  inter- 
fere." This  construction  is  in  accordance  with 
the  commoo  law  that  "a  nuisance  per  se  is  that 
which  worketh  hurt,"  or.  as  defined  in  the 
Encyclopedia,  ''working  sach  an  effect  upon 
the  right  of  another  that  the  law  will  presume 
a  consequent  damage."  Unless  the  thing  of 
itself,  because  of  its  inherent  qualities,  without 
complement,  is  productive  of  injury,  or  by  rea- 
son of  the  manner  of  its  use  or  exposure 
threatens  or  is  dangerous  to  life  or  property,  it 
cannot  be  said  to  be  a  nuisance  per  se  at  com- 
mon law.  If  an  occupation  be  lawful,  and  by 
care  and  precaution  it  can  be  conducted  with- 
out danger  or  inconvenience  to  another,  the 
occupation  is  not  per  se  a  nuisance;  and.  if 
such  an  occupation  or  business  becomes  a 
nuisance,  it  is  because  of  a  want  of  proper  care 
or  precaution.  In  7  Am.  &  £ng.  Enc.  Law, 
p.  517,  it  is  said:  *'As  a  general  rule,  the  true 
and  only  ground  of  liability  for  damage  caused 
by  an  explosion  occurring  while  the  party 
sought  to  be  charged  is  in  the  lawful  possession 
or  use  of  the  thing  exploding,  is  the  want  of 
ordinary  care  and  skill."  In  the  note  to  this 
page  it  is  said:  **  'Ordinary  care  and  skill'  is 
a  relative  term,  exacting  a  degree  of  vigilance 
and  technical  knowledge  in  proportion  to  the 
dangerous  character  of  the  substance  dealt 
with,  and  requiring  that  a  person  shall  take 
for  the  safely  of  others  whatever  precautions 
the  nature  of  bis  employment  suggests;'*  citing 
Thomp.  Ncg.  chap.  1,  notes  11-18.  The  ques- 
tion of  care  and  diligence  does  not  arise  in  a 
case  of  damages  resulting  from  a  nuisance J9^ 
te,  because  tbe  thing  itself  was  unlawful. 
Coi^rta.  iiave  not  id  ways  been  careful  to 
maintain  the  difference  in  cases  where  suit 
was  brought  to  recover  damages  resulting 
from  a  cause  that  it  is  a  nuisance  per  se 
and  damages  resulting  from  the  manner  of 
the  use  of  the  thing.  Tbe  rule  of  sic  utere 
requires  a  person  to  so  use  his  own  as  not 
to  injure  another,  and  he  Is  responsible 
for  tbe  failure  to  do  so  whether  the  "thing" 
used  be  a  nuisance  per  se  or  made  so  by  its  use. 
The  reasoning  is  not  sound  that  concludes  "a 
thinj^'  to  be  a  nuisance  per  se  because  in  its 
use  injury  has  resulted.  The  blasting  of  rocks 
is  not  per  se  unlawful  But  when  a  person  un- 
dertakes to  blast  rocks,  whether  in  a  city  or  in 
the  country,  he  may  become  respr)nsible  for 
the  damage  inflicted  upon  the  person  or  prop- 
erty of  others;  this  nc  t  8  >lely  because  of  the 
explosive  material  used  to  effect  the  blasting, 
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but  because  of  the  damage  resulting  from  the 
means  used  and  place  and  manner  of  using. 
A  person  who  would  cut  a  tree  down  with  an 
ax,  standing  on  his  own  right  of  way,  so  as  to 
fall  upon  the  house  of  another,  would  be  re- 
sponsible, and  equally  liable  as  if  a  huge  rock 
had  been  thrown  by  blasting  upon  the  house. 
So,  a  city  or  person  mav  be  liable  in  damages 
for  a  nuisance  by  causing  water  to  leave  Its 
natural  course,  and  overflow  the  lands  of  an- 
other; but  this  does  not  argue  that  water  per^ 
M  is  a  nuisance,  but  only  that  the  manner  of 
its  use  may  become  such.  Tbe  result  does  not 
conclusively  determine  that  the  means  or  in- 
strument used  was  dangerous,  but  may  show 
that  on  account  of  the  place  and  the  manner  of 
the  use  it  was  such. 

It  has  been  frequently  held  that  the  law  as  to 
explosives  is  the  same  as  that  which  applies  ta 
keeping  dangerous  and  vicious  animals.  A 
dog.  however  vicious,  may  be  secured  so  as  to- 
render  it  absolutely  harmless.  A  dog  thua 
kept  on  one's  own  premises  is  not  a  nuisance 
per  se,  because  it  cannot  work  a  hurt  to  an* 
other.  If.  however,  the  dog  escapes,  and  upon 
the  highway  or  upon  the  private  premisea 
of  another  commits  an  injury,  the  owner  is  lia- 
ble. Every  menagerie  or  zoo  having  danger- 
ous and  wild  animals  for  exhibition,  however 
securely  caged,  would  be  guilty  of  a  nuisance 
per  Mix  the  mere  having  such  animals  in  ciliea 
or  on  the  highway  constituted  a  nuisance. 
Steam  is  dangerous,  and  at  times,  suddenly, 
without  warning,  there  are  explosions  from 
steam,  causing  destruction  of  property  and 
death.  If  the  fact  that  explosions  do  occur., 
causing  damage,  was  conclusive  that  steant 
power  was  a  nuisance  per  se  manufacturing  la 
towns  and  near  other  people's  premises  must 
cease.  Under  such  a  rale,  all  steamboatinff 
and  railroading  would  be  nuisances  per  se.  Is 
gunpowder  kept  in  large  quantities  in  public 
places  dangerous,  and  perseh  nuisance,  with- 
out regard  to  the  manner  of  its  use  or  keeping? 
When  we  consider  the  vast  number  of  govern- 
ment magazines  in  this  country  and  through- 
out the  world,  its  daily  transportation  by  every 
known  power  of  conveyance,  its  daily  use  by 
millions  of  persons  in  war,  or  for  blasting,  or 
for  amusement,  with  scarcely  a  single  well -au- 
thenticated instance  of  spontaneous  combus- 
tion, it  cannot  be  said  that  gunpower  per  se  ia 
dangerous.  The  difference  between  a  public 
nuisance  and  a  private  nuisance  does  not  con- 
sist in  any  difference  in  the  nature  or  character 
of  the  thing  itself.  It  is  public  because  of  the 
danger  to  tbe  public.  It  is  private  only  be- 
cause the  individual,  as  distinguished  from  the 
public,  has  been  or  may  be  injured,  public 
nuisances  are  indictable.  Private  nuisances 
are  actionable,  either  for  their  abatement,  or 
for  damages,  or  both.  If  tbe  storing  of  gun- 
powder so  near  another's  dwelling  in  the 
country,  where  there  is  no  other  building,  that 
an  explosion  would  damage  tbe  owner,  be  not 
a  private  nuisance  per  se,  the  storing  of  the 
powder  in  a  city  will  not  be  a  public  nuisance 
per  se,  Tbe  decisions  of  the  supreme  or  ap- 
pellate courts  of  different  states  are  not  uniform 
in  their  statements  of  the  law.  We  will  refer 
to  a  few  of  the  leading  cases. 

The  case  of  Laflin  d  R.  Powder  Co,  ▼.  Tear- 
ney,  181  III.  823,  7  L.  R.  A.  S^  at  first  re* 
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▼ened,  and  od  rehearing  aHQrmed,  shows  that 
the  complaint  was  not  demurred  to,  and  it  was 
held  that  the  first  count,  which  averred  the 
keeping  of  the  powder  magazine,  Its  ex- 
plosion, and  consequent  damages,  contained  a 
sufficient  cause  of  action  to  support  a  judg- 
ment. The  court  held  that  this  count  showed 
that  the  defendant  kept  a  powder  magazine 
"ufMn  its  premises  so  situated  with  reference 
to  the  dwelling  house  of  the  plaintiff  that  it 
was  liable  to  infiict  serious  injury  upon  her 
person  or  her  property  in  case  of  an  explosion. 
It  was  a  private  nuisance,  and,  therefore,  the 
defendant  was  liable  whether  the  powder  was 
carefully  kept  or  not"  The  second  count 
charged  that  the  powder  was  kept  in  violation 
of  a  city  ordiance.  The  court  held  that  the 
keeping  of  the  powder  was  an  illegal  act,  and 
"the  defendant  Is  responsible  for  all  conse- 
quences resulting  from  the  act." 

The  case  of  MeAndrem  y.  CoUerd,  49  N.  J. 
L.  180,  86  Am.  Rep.  508,  was  a  case  where  the 
defendant  had  collected  a  magazine  of  explo- 
sives to  be  used  for  blasting  within  the  city 
limits  of  Jersey  City.  A  statute  of  the  stale 
had  declared  the  keeping  of  explosives  within 
the  limits  of  a  city  in  larger  quantities  than  a 
specified  amount  to  be  a  misdemeanor.  In 
discussing  the  question  generally,  the  court 
stated  that  the  keeping  of  gunpowder  in  large 
quantities  in  the  vicinity  of  a  dwelling  house 
is  a  nuisance  f>^  m. 

The  case  of  Cheatham  v.  Shearon,  1  Swan, 
218,  65  Am.  Dec.  784,  was  a  case  where  a 
powder  house  was  erected  in  a  populous  part 
of  the  city,  and  which  was  exploded  by  ligh^ 
ning.  The  court  held  that  **tbe  erection  of  a 
powder  magazine  in  a  populous  part  of  a  city, 
and  keeping  stored  therein  large  quantities  of 
gunpowder,  Hper  hk  nuisance."  The  court 
uses  the  folio  wingargument: '  The  fact  that  it  is 
liable  to  explode  by  means  of  lightning,  against 
which  no  human  agency  could  guard,  is  de- 
cisive of  this  question.  IF  the  explosion  could 
only  be  produced  by  human  agency,  there 
would  be  much  force  in  the  reasoning  of  the 
majority  of  the  court  (in  People  v.  jSinde,  1 
Johns.  78,  8  Am.  Dec.  206)  that  the  question 
whether  it  was  a  nuisance  or  not  depends  upon 
the  manner  in  which  it  is  kept  Because  there 
might  be  a  building  so  secure,  and  a  method 
of  keeping  it  so  careful  and  safe,  as  that  danger 
would  not  be  apprehended,"  etc.  If  the  con- 
clusion of  the  court  had  been  that  the  powder 
house  in  question  was  so  constructed  that  it 
was  liable  to  be  exploded  by  lightning,  and  the 
fact  that  it  was  so  exploded  was  conclusive  that 
it  was  not  properly  constructed,  there  would 
be  '*much  more  force  in  the  reasoning  of  the 
court."  But  when  the  court  undertakes  to  de- 
clare that  it  is  impossible  to  protect  a  powder 
house  from  lightning,  and  bases  its  conclusion 
that  a  powder  house  in  a  populous  city  is  a 
nuisance  per  ee  from  such  a  premise,  we  are  not 
prepared  to  assent,  without  some  further  rea- 
son. We  do  not  know  judicially  that  a  pow- 
der magazine  may  not  be  constructed  and  so 
provided  as  to  insure  absolute  security  from 
lightning.  We  do  not  think  the  criticism 
upon  the  argument  of  Chief  Justice  Kent  is 
well  maintained. 

In  the  case  of  WiUtm  v.  Phanix  Paieder  Mfg. 
Co,  40  W.  Ya.  418,  it  was  declared  thai  "the 
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manufacture  and  keeping  of  quantities  of  gun- 
powder, nitroglycerine,  and  other  explosives  in 
or  dangerously  near  to  public  places,  such  as 
towns  or  highways,  is  a  public  nuisance  and 
indictable  as  such.  .  .  .  Neitligenceishere 
no  material  element,"  etc.  It  will  be  observed 
that  "manufacturing  and  keeping  of  large 
quantities  of  gunpowder"  was  declared  to  be  a 
nuisance.  It  was  a  nuinufacturing  of  powder 
as  well  as  the  keeping  of  powder  that  exploded 
in  this  case.  We  will  not  discuss  the  question 
of  the  manufacture  of  explosives,  and  refer  to 
the  case  for  the  purpose  of  considering  some  of 
the  statements  and  propositions  of  the  court.  It 
is  said:  "Now,  if  this  mill  were  located  in  a 
secluded  pIace--one  removed  from  highways 
being  in  itself  a  lawful  business— the  case  would 
be  different;  it  would  not  be  a  public  nuisance, 
and  to  recover  injury  from  an  explosion  I  ap- 
prehend the  plaintiff  must  show  negligence  on 
the  defendsnt's  part."  If  the  thing  be  a  nui- 
sance per  M,  and  injury  results  to  another's 
premises,  no  rule  of  law  requires  evidence  of 
negligence.  A  private  nuisance  per  m  is  ac- 
tionable, as  much  so  as  a  public  nuisance.  The 
only  difference  is  that,  in  order  to  maintain  an 
action  in  his  individual  name,  he  must  show 
an  injjury  not  common  to  others.  Whatever 
constitutes  a  public  nuisance  as  to  the  public 
will  constitute  a  private  nuisance,  if  established 
so  as  to  have  the  same  effect  upon  the  premises 
or  health  of  a  private  person  as  it  would  have 
upon  the  public  if  established  in  a  city  or  high- 
way. The  constituents  and  definitions  or  a 
nuisance,  whether  public  or  private,  are  the 
same.  It  becomes  a  public  or  private  nuisance 
as  it  affects  the  public  or  the  individual  only; 
but  we  do  not  see  how  the  fact  that  the  "place" 
is  public  can  determine  the  "thing"  to  be  a 
nuisance  per  %e.  Certainly,  the  place  does  not 
bring  it  within  the  common-law  definition. 
The  opinion,  referring  to  the  case  of  People  v. 
Sandi,  1  Johns.  78,  8  Am.  Dec.  206,  9upra, 
says  later  New  York  cases  have  overruled  it 
We  presume  the  court  referred  to  the  cases  of 
Heeg  v.  Licht,  80  N.  Y.  570,  86  Am.  Rep.  654, 
and  Myen  v.  Malcolm,  6  Hill,  202,  41  Am. 
Dec  744,  as  these  are  the  only  New  York  cases 
cited.  The  case  of  Heeg  v.  Lieht,  80  N.  Y.  570, 
86  Am.  Rep  654,  has  been  cited  in  most  of  the 
decisions  which  hold  that  a  powder  magazine 
erected  in  a  public  place,  or  near  the  preniises 
of  another,  in  which  powder  is  kept,  is  a  nui- 
sance per  My  as  supporting  that  proposition. 
We  do  not  fully  and  clearly  apprehend  all  the 
principles  intended  to  be  laid  down  as  applica- 
ble to  the  facts  in  the  case  of  Heeg  v.  LicJit, 
It  was  admitted  that  the  defendant  had  gun- 
powder stored  in  his  magazine,  that  it  exploded, 
and  caused  the  damage  to  the  buildings  of  the 
plaintiff.  The  trial  court  instructed  the  jury 
that  plaintiff  could  not  recover  unless  they 
found  that  the  defendant  "carelessly  or  negli- 
gently kept  the  gunpowder  upon  the  premises." 
It  was  held  on  appeal  that  this  "charge  .  .  . 
was  .  .  .  not  warranted  by  the  facts." 
The  trial  court  refused  to  instruct  the  jury 
"that  the  powder  magazine  was  dangerous  in 
itself  to  plaintiff  and  his  property,  and  was  a 
private  nuisance,"  etc.  On  appeal  it  was  held 
that  this  charge  was  properly  refused.  The 
case,  then,  is  this:  The  defendant  stored  gun- 
powder and  other  explosivea^tn  a  magarino  in 
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inch  qnaniltles  and  close  contiguity  to  the 
building  of  the  plaintiff  that  an  explosion  was 
liable  todnmnpre  and  did  damase  the  plaintiff 
and  bis  property.  On  these  undisputed  facts 
it  was  held  on  the  one  hand  that  the  facta  did 
not  warrant  the  court  to  charge  the  Jury  that 
plaintiff  * 'could  not  recover  unless  he  showed 
nefflicence;"  and  on  the  other,  that  these  facta 
did  not  show  that  "the  powder  mairazine  was 
dangerous  in  itself  to  plaintiff  and  his  property, 
and  was  a  private  nuisance/'  etc.  As  we  read 
the  case  it  was  disposed  of  in  the  following 
proposition:  **Tbe  keeping  or  manufacturing 
of  gunpowder  or  of  fireworks  does  not  oeoes- 
aaruv  constitute  a  nuisance  i^r  m.  That  de- 
pends upon  the  locality,  the  quantity,  and  the 
anrrounding  circumslancea,  and  not  entirely 
upon  the  degree  of  care  used.  In  the  case  at 
bar,  it  should  have  been  left  for  the  jury  to  de- 
termine whether  from  the  dangerous  character 
of  the  defendant's  business,  the  proximity  to 
other  buildings,  and  all  the  facts  proved  upon 
the  trial,  the  defendant  was  chargeable  with 
maintaining  a  private  nuisance,'*  etc.  Cer- 
tainly nothing  can  be  found  here  which  auth- 
orizes, as  a  legal  conclusion,  from  locality  and 
quantity  only,  that  atoring  of  gunpowder  is  a 
nuisance  perte.  There  must  be  *  'other  surround- 
ing circumstances,"  and  it  depends  upon  the 
facta  of  the  case  whether  the  party  is  guilty  of 
maintaining  a  nuisance. 

In  the  case  of  Casvlieh  v.  Standard  OH  Co. 
122  N.  Y.  118,  the  damages  resulted  from  an 
explosion  of  petroleum.  The  court  held  that 
the  business  of  the  defendant  was  lawful,  and 
that  it  was  incumbent  upon  the  plaintiff  to 
show  a  wadt  of  due  care. 

In  the  case  of  Walker  t.  Chicago,  R  2,  d 
P.  R  Co.  71  Iowa,  058,  the  damages  resulted 
from  an  explosion  of  dynamite  then  on  a  car 
in  defendant's  yard.  The  evidence  showed 
that  the  dynamite  exploded,  and  injured  the 

Property  of  plaintiff.    It  was  held  that  the 
urden  was  on  plaintiff  to  show  that  the  place 
where  stored  was  an  improper  place. 

The  case  of  Judion  v.  Oiant  Potoder  Co.  107 
Cal.  549,  29  L.  R.  A.  718,  waa  for  the  recovery 
of  damages  resulting  from  an  explosion  of 
dynamite  and  nitroglycerine  stored  in  a  maga- 
zine. The  complaint  averred  negligence,  and 
upon  the  issue  thus  made  the  trial  was  had. 
There  waa  expert  evidence  tending  to  show 
that  by  the  exercise  of  proper  precaution  an 
explosion  could  be  avoided.  An  important 
rule  laid  down  by  the  court  is  that  proof  of 
the  explosion  raises  prima  facie  a  presumption 
of  negligence  and  places  the  burden  upon  the 
defendant  to  overcome  it.  There  are  many  ci- 
tations in  the  notet  to  the  report  of  the  caae  in 
L.  R.  A.,  9upra. 

In  the  case  of  People  v.  Sande,  1  Johns.  78, 
8  Am.  Dec.  296,  the  defendant  was  indicted 
for  a  nuisance  for  keeping  fifty  barrels  of  gun 
ix)wder  near  the  dwelling  houses  of  divers 
ffood  citizens,  and  near  a  certain  public  street 
in  the  city  of  Brooklyn,  etc.  The  indictment 
was  held  bad,  for  the  reason  that  it  failed  to 
charge  that  the  gunpowder  waa  negligently  or 
improvidently  kept.  All  the  authorities  which 
have  referred  to  this  case  expressly  or  impli- 
edly concede  that  it  decides  that  the  keeping  of 
gunpowder  in  large  quantitieain  a  public  place 
in  a  city  is  not  a  nuisance  per  m.  The  West 
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Virginia  caae  cited  abo^e  says  it  was  overruled 
by  later  New  York  cases.  We  have  been  un- 
able to  find  the  cases  overruling  it.  The 
Tennessee  case,  vtpra,  criticises  the  opinion 
of  Chief  Justice  Kent,  holding  that  the  in- 
dictment was  bad.  In  referring  to  the  case 
decided  by  Holt,  Ch.  J.,  while  stating  that  it 
had  been  loosely  reported.  Chief  Justice  Kent  - 
first  quoted  the  principles  decided,  and  then 
used  the  following  language:  "This  case,  as 
far  as  it  is  any  authority,  goes  in  confirmation 
of  the  principle  that  the  time,  place,  and  man- 
ner are  all  important  and  essential  in  deter- 
mining whether  a  powder  house  amounts  to  a 
nuisance." 

The  case  of  Myer%  v.  Malcolm,  6  Hill,  292, 
41  Am.  Dec.  744,  has  been  cited  aa  not  sus- 
taining the  case  of  People  v.  Sands,  1  Johns. 
78,  8  Am.  Dec.  296,  supra.  Our  reading  of 
the  case  is  different.  We  think  it  not  only 
approves  of  the  principles  announced,  but 
cites  it  as  authority.  In  the  case  of  Myers  v. 
Malcolm  the  action  was  for  damages  resulting 
from  an  explosion  of  600  pounds  of  powder  in 
kegs  in  the  upper  story  oi  a  wooden  building, 
near  several  wooden  buildings,  some  of  which 
were  inhabited.  On  the  trial  it  was  left  to  the 
Jury  to  determine  ''whether  the  conduct  of  the 
defendanta,  in  regard  to  the  manner  of  depos- 
iting the  powder,  was  such  aa  to  render  them 
guilty  of  a  public  nuisance."  And.  further 
commenting,  it  was  the  opinion  of  the  court 
that  "the  most  satisfactory  position  for  the 
plaintiff,  .  .  .  and  the  one  most  difilcult 
to  be  answered  by  the  defendants,  is  the 
ground  that  the  depositing  and  keeping  of  the 
powder  in  the  exposed  sitvation  [we  italicize] 
described  by  the  witnesses,  amounted  to  a  pub- 
lic nuisance."  Says  the  court:  *'Upon  the 
facts  disclosed  in  this  case,  as  it  cannot  be 
doubted  that  the  gunpowder  was  deposited  in 
a  building  insutBciently  secured  and  protected, 
aud  altogether  unfit  for  the  safe-keeping  of 
so  large  a  quantity  of  the  article.*'  Thia 
opinion  certainly  gives  no  support  to  the  posi- 
tion that  the  storing  of  gunpowder  in  a  pub- 
lic place  is  per  se  a  public  nuisance.  The  case 
is  directly  in  support  of  the  principle  that  the 
"time,  place,  and  manner"  are  important  and 
essential  in  determining  whether  a  powder 
house  amounta  to  a  nuisance,  and  accords  with 
the  rule  declared  in  Heeg  v.  Licht,  80  N.  T. 
579,  86  Am.  Rep.  654,  supra. 

The  case  of  Bradley  v.  People,  56  Barb.  72, 
referred  to  in  some  of  the  decisions  as  support- 
ing the  proposition  that  the  keeping  of  gun- 
powder in  large  quantities  in  populous  places 
is  a  nuisance  per  m,  to  our  understanding  of 
the  decision  is  an  authority  to  the  contrary. 
This  decision  not  only  cites  People  v.  Sands.  1 
Johns.  78.  8  Am.  Dec.  296,  and  Myers  v.  MaU 
eolm.  6  Hill,  292, 41  Am.  Dec.  744.  as  author- 
ity, but  the  decision  itself  is  rested  upon  these 
two  cases.  Says  the  court:  "The  careless  and 
improper  manner  of  building  and  continuing 
the  powder  house  and  keeping  the  powder 
therein  are  fully  charged,"  and  that  was  the 
real  issue  tried.  This  case  was  reversed,  be- 
cause the  trial  court  admitted  testimony  for 
the  prosecution  to  show  in  what  manner  the 
government  magazines  were  constructed.  In 
commenting  on  this  testimony  the  court  used 
the  following  language:  "An^if  it  was  in- 
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tended  to  show  that  it  was  the  duty  of  the  de- 
fendants to  build  theirs  in  the  same  way,  it 
was  incompetent;  for  to  hold  that  all  dealers 
in  gunpowder,  who  have  occasion  to  keep  it 
in  quantities,  are  hound  to  construct  their 
storehouses  for  that  purpose  in  the  same  way 
that  is  deemed  necessary  in  forts  and  arsenals, 
would  virtually  interdict  the  traffic  in  the  ar- 
ticle by  private  persons,  who  could  not  afford 
the  expense  necessarv  to  comply  with  any 
such  requirement.  With  the  selection  of  a 
suitable  location  I  think  a  much  less  expensive 
warehouse  would  be  sufficient.  The  court  be- 
low doubtless  admitted  the  testimony  because 
it  was  thought  to  be  material,  and  that  it  would 
aid  the  jury  in  determining  the  question  of 
negligence  on  the  part  of  the  defendants:  and. 
it  may  have  had  that  effect.  At  all  events  I 
cannot  see  that  it  did  not  effect  the  result." 

It  seems  clear  that  in  New  York  the  case  of 
People  V.  isindi  is  adhered  to  as  sound  law. 

In  the  case  of  Beg.  v.  Lieter  (decided  in 
1857)  Dears.  &  B.  C.  C.  209,  the  question  is 
discussed  at  some  length.  The  defendant  was 
indicted  for  a  public  nuisance.  The  indict- 
ment charged  that  the  defendant  '*unlaw  fully, 
knowingly,  and  wilfully  did  deposit  in  a 
warehouse  l>elonging  to  them  near  to  divers 
streets  and  highways,  and  to  divers  dwelling 
houses,  etc.,  large  and  excessive  quantities  of 
a  dangerous  ignitible  and  explosive  fluid, 
called  wood  naphtha,  and  did  keep  .  .  . 
the  said  fluid  in  such  large,  excessive,  and  dan 
serous  quantities,  whereby  the  Queen's  sub- 
jects passing  along  the  said  streets  and  high- 
ways, and  residing  in  the  said  dwelling 
houses,  were  in  great  danger  of  their  lives  and 
property,"  etc.  This  indictment  was  held 
good.  It  was  shown  that  wood  naphtha  was 
more  dangerous  and  explosive  than  gunpow- 
der. This  case  more  directly  supports  the 
proposition  that  the  keeping  of  gunpowder  in 
large  quantities  in  a  populous  place  is  a  nui- 
.  aance  per  ee  than  any  other  English  authority 
we  have  been  able  to  And.  The  court  used  the 
following  language:  "Upon  the  trial  of  such 
indictments  we  consider  that  it  is  a  question  of 
fact  for  the  Jury  whether  the  keeping  and  de- 
positing, or  the  manufacturing  of  such  sub- 
stances, really  does  create  danger  to  life  and 
property  as  alleged — and  this  must  be  a  ques- 
tion of  degree,  depending  on  the  circumstances 
of  each  particular  case.  No  general  rule  of 
law  can  be  laid  down  beyond  this,  that  the 
substantial  allegations  in  the  indictment  must 
be  substantially  proved.  In  the  present  case 
we  think  that  sufficient,  although  not  necessa- 
rily conclusive,  evidence  was  adduced,  and 
that,  although  the  judge  would  not  have  been 
justified  in  directing  a  verdict  of  guilty  to  be 
entered  without  taking  the  opinion  of  the  jury 
upon  it,  he  was  fully  justified  in  telling  the 
jury  (which  he  appears  to  have  done)  that  if 
the  depositing  and  keeping  the  naphtha  in  the 
manner  described,  coupled  with  its  liability  to 
Ignition  ab  extra,  created  danger  to  life  and 
property  to  the  degree  alleged,  they  might  find 
a  verdict  of  guilty."  The  predominant  prin- 
eiple  declared  in  the  opinion  is  that  "the  sub- 
stance must  be  of  such  a  nature,  and  kept  in 
iuch  large  quantities,  and  under  such  local 
circumstances,  as  to  create  real  danger  to  life 
and  property." 
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In  the  older  edition  of  Russell  on  Crimes, 
*821,tbc  following  language  is  used:  '*It  eeemt 
[we  italicize]  that  erecting  gunpowder  mills, 
or  keeping  gunpowder  magazines  near  a  town, 
is  a  nutsnnce  by  the  common  law,  for  which 
an  indictment  or  information  will  lie."  In 
the  International  Edition  of  Russell  on  Crimes, 
the  phraseology  is  changed,  and  the  author  is 
made  to  say:  ''Erecting  gunpowder  mills,  or 
keeping  gunpowder  magazines  near  a  town, 
is  a  nui<^nce  by  the  common  law,  for  which 
an  indictment  or  information  will  lie."  We 
are  of  opinion  that  the  author  himself  knew 
and  weighed  the  effect  of  words,  and  used 
those  which  conveyed  his  exact  meaning.  An 
examination  of  the  cases  cited  to  the  text 
shows  that  the  principle  was  recognized  that 
trades  which  were  necessary  and  lawful  of 
themselves  were  not  to  be  interfered  with  by 
indictment  or  information,  unless  they  come 
within  the  definition  of  a  public  nuisance. 
Dealing  in  gunpowder  was  a  lawful  business. 
Being  a  lawful  business,  the  question  was 
whether  the  keeping  of  gunpowder  in  popu- 
lous places  or  near  highways  was  an  indict- 
able offense  under  any  circumstances.  Ouq 
of  the  earliest  cases  reported  was  that  of  Rex 
V.  Taylor.  2  Strange,  1167,  where,  "upon  affi- 
davits of  the  defendant  keeping  great  quanti- 
ties of  gunpowder  to  the  endangering  of  the 
church  and  houses  where  he  lived,  an  informa- 
tion was  granted."  This  is  the  entire  report 
of  the  case.  What  the  evidence  showed,  or 
the  result  of  the  case,  is  not  reported.  The 
affidavit  was  the  keeping  of  the  gunpowder  to 
the  endangering  of  the  church  and  houses. 
No    doubt    the    information    wi&   properly 

f  ranted,  and  if  the  proof  showed  it  was  so 
ept  as  to  endanger  *'the  church  and  houses" 
it  was  a  nuisance.  Another  case  was  that  of 
Rex  V.  Wilfiam»  [1  Russell,  Crimes,  *821].  io 
whif'h  the  defendant  was  convicted  of  a  nui- 
sance for  keeping  400  barrels  of  gunpowder 
near  the  town  of  Bradford.  How  this  pow- 
der was  kept  is  not  stated.  Upon  these  cases, 
for  they  are  the  cases  cited  to  support  the  text, 
Russell,  iupra^  announced  the  propostion:  "It 
seems  that  erecting  gunpowder  mills,  or  keep- 
ing gunpowder  magazines,  near  a  town,  is  a 
nt3sance  by  the  common  law;"  and  this  view  of 
the  principle  is  emphasized  in  the  case  of  Crow- 
der  V.  Tinkler,  19  Ves.  Jr.  617.  In  the  latter 
case  an  injunction  was  prayed  for.  The  court 
ascertained  from  tLU  ex  parte  investigation  that 
the  defendant  might  Keep  as  much  as  1,200 
pounds  safely,  for  the  demands  of  trade,  and 
made  an  order  allowing  this  quantity  to  be 
kept  until  a  trial  could  be  had  by  a  jury.  It 
is  important  to  notice  the  real  issue  he  submit- 
ted to  the  jury.  It  was  not  merely  whether 
the  defendant  manufactured  or  stored  large 
quantities  of  gunpowder  in  the  place  where  it 
was  charged  to  have  been  done,  upon  which 
the  court  would  pronounce  as  a  conclusion  of 
law  that  such  use  would  be  a  nuisance  per  ee; 
but  the  jury  were  required  to  determine  the 
question  of  danger.  And  in  the  case  of  Reg, 
V.  Lieier,  Dears.  &  B.  C.  C.  209,  the  direct 
question  arose  as  to  whether  the  finding  of  the 
jury  should  be  limited  merely  to  the  keeping 
of  the  explosive  as  charged,  or  should  further 
find  that  such  keeping  was  dangerous;  and  it 
was  held  that  under  proper  instructions  it  de- 
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Tolved  upon  the  jury  to  determine  not  only  the 
fact  of  keeping  the  explosive,  but  whether 
1he  facts  showed  such  keeping  was  dangerous 
10  property  or  life.  These  cases  we  in  line 
with  the  rule  declared  in  New  York  and  in 
other  courts,  and  that  is  that  when  gunpow- 
-der  is  so  manufactured  or  stored  as  to  en- 
danger life  or  property,  such  use  is  a  naisance. 
Whether  it  is  so  or  not  is  a  question  of  fact, 
dependent  upon  the  *' place,  manner,  and 
-surrounding  circumstances,"  to  be  ascer- 
tained by  the  Jury.  In  Whart.  Crim.  Law, 
§  2376.  it  is  said:  *'The  mere  keeping  of  a 
large  quantity  of  gunpowder  in  a  bouse,  near 
<i  welling  houses  and  a  public  street,  does  not 
•constitute  a  nuisance;  but  keeping  it  negli- 
gently and  im providently  does."  In  Wood, 
Kuisances.  g  140,  it  is  said:  "In  determining 
the  question,  the  locality,  the  quantity,  and 
the  manner  of  keeping  will  all  l^  considered, 
as  well  also  as  the  nature  of  the  explosive,  and 
its  liability  to  accidental  explosion."  And, 
:as  supporting  the  general  principle,  the  cases 
of  People  V.  8ands,  1  Johnfi.  78,  8  Am.  Dec. 
^C:  }fyer8  ▼.  Malcolm,  6  Hill.  202.  41  Am. 
Dec.  744;  and  Heeg  v.  LicM,  80  N.  Y.  579,  36 
Am.  Rep.  654.  are  cited  as  authorities. 

The  question  came  before  a  court  in  the  case 
•of  Dume$nil  v.  Dupont,  18  B.  Mon.  800,  68 
Am.  Dec.  750,  upon  a  bill  filed  to  abate  the 
keeping  of  a  powder  house  in  which  large 
quantities  of  powder  were  kept.  The  answer 
•of  respondents  averred  that  "their  magazine 
is  well  constructed,  and  is  protected  against 
accidents  by  secure  fencing,  lightning  rods, 
«nd  by  the  constant  presence  of  a  trusty  man, 
.  .  .  that  it  stands  in  a  sparsely  settled  neigh- 
borhood, etc."  These  statements  were  proved. 
The  evidence  was  conflicting  as  to  the  effects 
«of  an  explosion.  The  question  upon  which 
the  case  was  determined  was  whether  the 
keeping  of  the  powder  house  in  which  large 
quantities  of  powder  were  stored  was  a  nui- 
sance per  ae.  Referring  to  the  opinion  of 
Ohiet  Justice  Kent  in  the  case  of  People  v. 
8a7»ds,  1  Johns.  78,  8  Am.  Dec.  296,  the  court 
declared  that  *'  the  point  .  .  .  has  been  con- 
•clusively  settled  by  very  high  iudicial  au- 
thority." The  further  statement  is  made  that 
*'  the  only  adjudged  case  we  have  met  with  in 
which  the  principle  seems  to  have  been  dif- 
ferently settled  is  that  of  Cheaiham  v.  SJuaron, 
1  Swan.  218,  55  Am.  Dec.  784,  nipra,"  and  it 
•declared  that  **  the  principles  and  reasoning 
upon  which  the  decision  rests  are  opposed  to 
the  unbroken  current  of  modern  authority, 
English  and  American,  upon  the  subjeci." 

In  the  case  of  Wriffht  v.  Chicago  A  N,  W, 
R,  Oo.  27111.  App.  200,  after  discussing  the  lia- 
bility of  parlies  for  damages  resulting  from 
•keeping  explosive  materials,  the  court  uses  the 
following  language:  **  We  are  content  with 
the  rule  that  the  keeping  of  explosives  un- 
safely guarded,  in  such  quantities  as  to  be 
dangerous  to  persons  and  property,  near  a  fre- 
<|uented  street,  or  other  public  place,  or  in  the 
vicinity  of  the  residences  or  places  of  business 
of  others,  under  circumstances  that  threaten 
calamity  to  the  person  or  property  of  others, 
the  consequences  thereof  beiuf  an  explosion 
of  such  articles,  which  causes  damage  to  the 
person  or  property  of  another,  gives  the  latter 
••  riirht  of  action  to  recover  from  the  person 
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keeping  the  explosives  such  damage  as  would 
not  have  happened  in  their  absence,"  citing 
Myet9  V.  Malcolm,  6  Hill,  262,  41  Am.  Dea 
744.  and  Cooley,  Torts,  607. 

In  the  case  of  Cook  v.  Andonon,  85  Ala.  99, 
the  court  used  the  following  language:  ''Keep- 
ing explosive  substances  in  large  quantities  in 
the  vicinity  of  dwelling  houses  or  places  of 
business  is  ordinarily  regarded  a  nuisance, 
whether  so  or  not  being  dependent  upon  the 
locality,  the  quantity,  and  the  surrounding 
circumstances.^  What  was  dependent  "upon 
the  locality,  the  quantity, and  the  surrounding 
circumstances?"  There  is  but  one  answer, 
and  that  is  whether  "  the  keeping  of  explosive 
substances  in  large  quantities  in  the  vicinity 
of  dwelling  houses  or  places  of  business"  was 
a  nuisance.  Again,  the  terms,  "  the  locality, 
the  quantity,  and  the  surrounding  circum- 
stances," are  identical  with  those  used  in  fT^SM^ 
V.  Lieht,  80  N.  Y.  579,  86  Am.  Rep.  654,  tu- 
pra,  and  no  doubt  were  taken  from  it  or  from 
Wood,  Nuisances,  §  140,  and  used  in  the  same 
sense. 

This  question  came  before  us  again  in  the 
case  of  Colfint  v.  Alabama  O.  S.  R.  Oo,  104 
Ala.  890,  where  the  principle  is  stated  as  fol- 
lows: "The  fact  that  the  defendant  had  in  its 
warehouse  .  .  .  1.200  pounds  of  powder  is 
not.  of  itself,  such  evidence  of  negligence  as 
entitles  the  plaintiff  to  recover.  While  it 
may  be  said  that  the  keeping  of  large  quanti- 
ties of  explosive  material  in  a  building  in  a 
populous  town  or  city  mav  be  a  nuisance,  yet 
the  fact  whether  it  is  such  or  not  must  de- 
pend on  the  locality,  quantity  of  the  material 
stored,  and  the  circumstances.  Negligence  in 
keeping  it,  or  in  the  manner  of  its  keeping,  is 
requisite  to  impose  a  liability  to  answer  in 
damages  for  injuries  caused  by  an  accidental 
explosion  or  fire." 

After  a  most  careful  examination  of  the 
common  law  text-books  and  decisions,  we 
have  no  doubt  of  the  correctness  of  our  con- 
clusion in  the  foregoing  cases,  and  which  ex- 
actly accords  with  the  law  as  declared  in  Peo- 
ple V.  Sands,  1  Johns.  78,  8  Am.  Dec.  296. 
Steam  power,  gas,  electricity,  dynamite,  gun- 
powder are  in  daily  use,  and  have  become  in- 
dispen.sable  to  the  convenience  of  the  public, 
and  for  the  public  defense.  Invention  of  man 
and  advancement  in  science  have  enabled  the 
manufacturer  of  or  dealer  in  these  articles  to 
provide  the  public  or  the  individual  with  al- 
most, if  not  altogether,  absolute  protection 
against  danger  or  hurt  from  explosion.  And, 
even  had  the  manufacturing  and  storage  of 
gunpowder,  in  its  early  history,  been  a  nui- 
sance at  common  law,  the  common-law  defini- 
tion of  a  nuisance  would  not  include  gun- 
powder at  this  day. 

There  is  another  aspect  in  which  the  record 
presents  the  plaintiffs  cause  of  action .  Sec- 
tion 4)98,  Criminal  Code  1886,  quoted  supra, 
makes  the  keeping  of  more  than  50  pounds  of 
gunpowder,  for  sale  or  for  use,  within  the 
corporate  limits  of  a  town  or  city,  a  misde- 
meanor. We  are  of  opinion  that  if  the  de- 
fendant kept  gunpowder  in  violation  of  this 
statute,  and  the  plaintiff,  being  a  person  in- 
tended to  be  protected  bv  the  statute,  was 
damaged  in  consequence  of  such  violation,  the 
defendant  would  be  liable  to  him.    This  is 
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the  role  declared  in  LaJUn  db  R.  Binder  €h,  ▼. 
Teamey,  7  L.  R.  A.  262,  and  in  tbe  case  of 
Ferguson  ▼.  Qiea,  82  Mich.  858.  The  same 
rule  was  declared  in  this  state  in  the  case  of 
Grey  ▼.  Molnle  Trads  Co.  65  Ala.  887.  407,  28 
Am.  Rep.  729.  Of  course,  if  the  Jury  should 
find,  as  some  of  the  evidence  tends  to  show, 
that  plaintiff's  building  caught  on  fire  from 
other  causes,  and  would  have  been  destroyed 
indepeDdent  of  the  explosion,  it  could  not  be 
said  the  explosion  of  the  gunpowder  was  the 
proximate  cause  of  the  damage.  We  are  of 
opinion  that  a  count  prima  facie  sufficiently 


shows  a  want  of  due  care  which  charges  the 
storing  of  large  quantities  of  gunpowder  in  a. 
wooden  building  in  a  populous  place  in  the 
city  of  Cullman.  The  demurrer  was  properly 
sustained  to  the  count  which  merely  charged 
the  storing  of  gunpowder,  and  its  explosioo, 
without  further  averment  showing  that  on  ac- 
count of  location,  quantity,  and  surrounding 
circumstances,  it  was  dangerous.  Some  of 
the  instructions  of  the  court  were  not  in  ac- 
cordance with  correct  legal  principles  aa  9p^ 
plied  to  the  evidence. 
Beoersed  and  remanded. 


ARKANSAS  SUPREME  COURT. 


BT.     LOUIS,      IRON      MOUNTAIN,    & 
SOUTHERN    RAILWAY     COMPANY, 

Appt, 

9. 

Charles  PAUL, 
And  Two  Other  Cases. 


(-. 


.Ark.. 


1  •  A  railroad  company  la  not  deprived 
of  the  eqnal  protection  of  tne  laws  l>y 

tbe  act  of  March  2&,  1889,  providioff  that  as  to 
ooDtraots  thereafter  made  such  a  company  on 
tbe  disebarffe  of  an  employee  must  pay  all  waves 
then  earned  at  the  contract  rate,  without  any 
abatement  or  deduction  for  payment  before 
the  time  agreed  upon,  and  that  In  default  thereof 
tbe  waires  shall  continue  at  tbe  same  rate,  until 
paid,  but  not  more  than  sixty  days  unless  an  ac- 
tion therefor  Is  commenced  within  that  time. 

8.  A  statnte  Impoetng  certain  dntlesi 
and  Uabllltlea  upon  one  claas  of  cor- 
porations only  does  not  deny  them  tbe  equal 
protection  of  the  laws  if  tbe  peculiar  character 
of  the  business  of  those  corporations  is  sufficient 
to  justify  tbe  discrimination. 

8.  The  exemplary  damaigrea  allowed 
for  nonpayment  of  wa^ee  on  tbe  dis- 
charge of  an  employee  under  tbe  a  ct  of  March 
26, 1889,  providinff  that  in  such  cases  tbe  wafpea 

'  shall  continue  at  the  contract  rate  until  paid,  but 
not  more  than  sixty  days  unless  action  is  brouflrh  t 
In  that  time,  are  not  unreasonable. 

4.  The  repeal  or  amendment  of  a  stat- 
ute by  a  subsequent  statate  so  far  as 
their  provisions  are  in  conflict  is  not  within  tbe 
scope  of  Const,  art.  S,  6  28,  proTldlnir  that  no  law 
shall  be  amended  by  reference  to  its  title  only, 
but  that  tbe  part  amended  shall  Iw  enacted  and 
published  at  lengtb. 

(May  1, 1897.) 

APPEAL  hy  defendant  from  a  Judgment  of 
tbe  Circuit  Court  for    Saline    County  in 
favor  of  plaintiffs  in  an  action  to  recover  wages 
due  and  unpaid  and  the  statutory  penalty  for 
failure  to  pay  them.    Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  J^odgB  A  Johnson,  for  appellant: 

The  act  of  March  25, 1889,  entitled  "An  Act 
to  Provide  for  the  Protection  of  Servants  and 
Employees  of  Railroads,"  is  unconstitutional 
and  therefore  void. 

The  act  is  violative  of  §  1  of  the  14th 
Amendment  to  the  Constitution  of  the  United 
States,  which  declares  that  '*do  state  shall 
make  or  enforce  any  law  which  shall  abridge- 
the  privileges  or  immunities  of  the  citizens  of 
the  United  States,  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person 
within  its  Jurisdiction  the  equal  protection  of 
the  law." 

The  word  "person"  includes  a  private  cor- 
poration. 

Richmond,  F.  dk  P.  R.  Co,  ▼.  Richmond,  96- 
U.  S.  52».  24  L.  ed.  787;  Railroad  Tax  Cases, 
18  Fed.  Rep.  757;  Detroit  v.  Detroit  A  H.  Pt. 
Road  Co  43  Mich.  141:  Cummings  y.  Missouri, 
71  U.  S.  4  Wall.  825, 18  L.  ed.  883;  Henderson 
V.  Wickham,  92  U.  S.  268,  28  L.  e«i.  547;  fJan^ 
nibal  d  ."it.  J.  R  Co.  v.  Busen,  96  U.  8.  472.  24 
L.  ed.  530;  St.  Louis,  L  M.  d  8.  R.  Co.  v.  Will- 
iams,  49  Ark.  494 

Tbe  act  is  class  legislation  In  this,  that  it  ia- 
made  for  the  benefit  of  a  few  people,  wf..  a 
class  of  railroad  employees,  who  are  working 
as  employees  for  railroad  corporations,  and  i» 
directly  against  the  interests  of  the  stockhold- 
ers of  railway  corporations  in  this  state. 

Oodeharles  v.  Wtgeman,  118  Pa.  481;  SiaUY. 
QoodwiU,  88  W.  Va.  179,  6L.  R.  A.  621;  Mil- 
lett  V.  People,  117  111.  294.  57  Am.  Rep.  869', 
San  Antonio  A  A.  P.  R  Co.  r.  Wilson  (Tex. 
Add.)  19  8.  W.  910. 

The  vocation  of  an  employer,  as  well  as  an. 
employee,  is  bis  property.  "Depriving  aQ> 
owner  of  property  of  one  of  Its  essential  at- 
tributes is  depriving  him  of  his  property^ 
within  the  constitutional  provision. 

People,  Manhattan  Sav.  Inst.,  v.  Otis,  90  H. 
Y.  52;  Com.  V.  Perrv,  165  Mass.  117.  14  L.  R 
A.  825;  Re  Ziebold,  28  Fed.  Rep.  791;  Atchison 
d  N.  R.  Co.  ▼.  Baty,  6  Neb.  87,  29  Am.  Rep. 
856;  State  v.  Loomis,  115  Mo.  807.  21 L.  R.  A. 
789;  State  Board  of  Transportation  v.  Sioux 


NOTB.— As  to  statutes  requirioff  wa^es  to  be  paid 
In  money,  see  note  to  Avent-Beatty  ville  Ck>al  Co.  v. 
Com.  (Ky.)  28 L.  R.  A.  278. 
87  L.  R.  A 


As  to  statutes  reflrulattnflr  time  of  payment  of 
waflres,  see  note  to  Re  House  Bill  No.  1230  (Mass.)  » 
L.  R.A.344. 
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Oify,0.  dbW,B.Oo.  46  Neb.  682,  81  L.  R.  A.  | 
fid. 

The  act  in  question  cannot  Rtand  upon  the 
ground  that  it  is  a  legitimate  expression  of  the 
police,  or  of  any  other  of  the  great  powers  mid 
to  be  inherent  in  government,  and  is  therefore 
invalid. 

How  can  this  court  declare  a  certain  given 
law  which,  as  an  independent  enactment,  is  in- 
valid, to  be  an  enactment  amendatory  of  some 
other  law,  and  thereby  give  it  validity  ?  If  the 
courts  can  do  this,  why  cannot  they  dispense 
with  any  other  constitutional  provision  which 
they  may  see  fit? 

iimaiU  v.  White,  4  Neb.  867;  Sovereign  v. 
State,  7  Neb.  418;  Tuskalaoea  BHdge  Co.  v. 
(Hmetend,  41  Ala.  9;  Walker  v.  CaldweU,  4  La. 
Ann.  ^7. 

Meure  Wallace  Pratt  and  Olden  A 
Orr  for  Kansas  City,  Ft.  Scott,  &  Memphis 
Railway  Company. 

Battle,  J.,  delivered  the  opinion  of  the 
court: 

The  appellees,  Charles  Paul.  John  Boland, 
and  Fritz  Whiddick,  were  day  laborers  in  the 
employment,  respectively,  of  the  appellants, 
the  St.  Louis,  Iron  Mountain,  &  Southern  RaiK 
way  Company  and  the  Eaosas  City,  Ft.  Scott, 
&  Memphis  Railway  Company;  one  earoiog 
$1.35  a  day,  and  each  of  the  other  two  $1.86. 
Their  employers  discharged  them  without  pay- 
ing the  wages  they  had  respectivelv  earned, 
and  each  brought  a  suit  against  his  clebtor  for 
the  amount  due  him,  and  the  damages  allowed 
by  the  act  of  the  general  assembly  of  the  state 
of  Arkansas  en  tilled  "An  Act  to  Provide  for  the 
Protection  of  Servaots  and  Employees  of  Rail- 
roads," approved  March  25.  1889.  The  de- 
fendants did  not  deny  that  the  wages  claimed 
were  due  them,  but  resisted  the  recovery  of 
the  damages  on  the  ground  that  the  act  under 
which  thev  were  claimed  was  in  violation  of 
the  14th  Amendment  of  the  Constitution  of 
the  United  States  and  of  the  Constitution  of  the 
state  of  Arkansas. 

The  1st  section  of  the  act  in  question,  to 
the  extent  it  was  sustained  in  /><p  v.  St.  Jjoxiie, 
L  M.  db  S.  R.  Co.  58  Ark.  407.  28  L.  R.  A.  264, 
la  as  follows:  "Whenever  any  corporation  en- 
gaged in  the  business  of  operating  or  coostruct- 
ing  any  railroad  or  railroad  bridge  shall  dis- 
charge with  or  without  cause,  or  refuse  to  fur- 
ther employ,  any  servant  or  employee  thereof, 
the  unpaid  wages  of  such  servant  or  employee, 
then  earned  at  the  contract  rate,  without  abate- 
ment or  deduction  shall  be  and  become  due 
and  payable  on  the  day  of  such  discharge  or 
refusal  to  longer  employ;  and  if  the  same  be 
not  paid  on  such  day.  then,  as  a  penalty  for 
such  nonpayment,  the  wages  of  such  servant 
or  employee  shall  continue  at  the  same  rate 
until  paid.  Provided,  such  wages  shall  not 
continue  more  than  sixty  days,  unless  an  ac- 
tion therefor  shall  be  commenced  within  that 
time."  In  sustaining  it.  the  court  held  that 
the  words  "without  abatement  or  deduction." 
as  used  in  the  act,  means  "that  the  unpaid 
wages  earned  at  the  contract  rate  at  the  time  of 
the  discharge  shall  be  paid  without  discount 
on  account  of  the  payment  thereof  before  the 
time  they  were  payable  according  to  the  terms 
of  the  contract  of  employment." 
87  L.  H.  A. 


The  railroad  companies  contend  that  they 
are  persons,  within  the  meaning  of  that  word 
as  used  in  the  14th  Amendment  of  the  Consti- 
tution of  the  United  States;  and  that  the  act 
in  question,  as  sustained  and  constr'Mdin  Leep 
V.  St.  Louie,  I.  M.  dt  S.  B.  Co.  58  Ark.  407.  28 
L.  R.  A.  264,  is  in  violation  of  the  amendment 
in  this:  it  denies  to  them  the  "equal  protection 
of  the  law."  If  it  be  conceded  that  they  are 
persons,  as  contended,  it  would  not  follow  that 
they  are  entitled  to  all  the  rights  of  natural 
persons.  They  pos.sess  only  those  rights,  pow- 
ers, or  properties  which  the  charters  of  their 
creation  confer  upon  them,  either  expressly  or 
as  incidental  to  their  existence.  The  same  ia 
true  of  all  other  corporations.  All  of  them 
are  creatures  of  the  legislature.  In  their  crea- 
tion the  legislature  could  and  did  divide  them  > 
into  classes,  and  give  to  each  class  such  rights, 
capacities,  and  powers  as  it  saw  fit.  Neither 
has  the  rieht  to  complain  of  a  discrimination 
in  favor  01  one  against  the  other,  or  that  all  or 
any  of  the  rights  of  natural  persons  have  not 
been  given  to  it. 

The  powers  conferred  upon  them  by  their 
charters  may  be  modified  or  diminished  by 
amendment  or  extinguished  by  the  repeal  of 
the  charters.  The  Constitution  of  this  state 
ordains:  "The  general  assembly  shall  have  the 
power  to  alter,  revoke,  or  amend  any  charter 
of  incorporation  now  existing  and  revocable 
at  the  adoption  of  this  Constitution,  or  any 
that  may  hereafter  be  created,  whenever  in 
their  opinion  it  may  be  injurious  to  the  citizens 
of  this  state;  in  such  manner,  however,  that 
no  injustice  shall  be  done  to  the  corporators." 
Const,  art.  12,  §  6.  The  railroad  companies 
in  this  case  do  not  deny,  but  tacitly  concede, 
that  their  charters  are  subject  to  alteration  un- 
der this  provision  of  the  Constitution.  The 
question  is,  Did  the  legislature  have  the  power 
to  do  so  in  the  manner  and  to  the  extent  it  un- 
dertook by  the  act  in  question? 

In  commenting  upon  such  a  power  to  amend, 
which  was  reserved  by  the  state  of  California^ 
Mr.  Justice  Field,  in  delivering  the  opinion  of 
the  court  in  Railroad  Tax  Cases,  18  Fed.  Rep. 
754,  said:  "It  [the  state]  may  confer,  by  it9 
general  laws,  upon  corporations,  certain  capaci- 
ties of  doing  business,  and  of  having  perpetual 
succession  in  their  members.  It  may  make  ita 
grant  in  these  respects  revocable  at  pleasure;  it 
may  make  the  ^rant  subject  to  modificationa 
and  impose  conditions  upon  its  use,  and  reserve 
the  right  to  change  these  at  will.  But  what- 
ever property  the  corporations  acquire  in  the 
exercise  of  the  capaciiies  conferred,  they  hold 
under  the  same  guaranties  which  protect  the 
property  of  individuals  from  spoliation.  It 
cannot  be  taken  for  public  use  without  com- 
pensation. It  cannot  be  taken  without  due 
process  of  law,  nor  can  it  be  subjected  to  bur- 
dens different  from  those  laid  upon  the  prop- 
erty of  individuals  under  like  circumsrancea. 
The  state  erants  to  railroad  corporations  formed 
under  its  laws  a  franchise,  and  over  it  retains 
control,  and  may  withdraw  or  modify  it.  By 
the  reservation  clause  it  retains  power  only 
over  that  which  it  grants;  it  does  not  grant  the 
rails  on  the  road;  it  does  not  grant  the  depou 
alongside  of  it;  it  does  not  crant  the  cars  on 
the  track,  nor  the  engines  which  move  them, 
and  over  them  it  can  exercise  nai>ower  except 
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«uch  as  may  be  exercised  through  its  control 
oyer  the  franchise,  and  such  as  may  be  exer- 
cised with  reference  to  all  property  used  by 
carriers  for  the  public.  The  reservation  of 
power  oyer  the  franchise — that  is,  oyer  that 
which  is  granted — makes  its  grant  a  conditional 
or  reyocable  contract,  whose  obligation  is  not 
impaired  by  its  revocation  or  change." 

In  SinHng  Fund  Oasei,  99  U.  S.  700,  35  L. 
ed.  496,  the  question  was  whether  Congress 
had  the  constitutional  power  to  enact  a  law 
•compelling  the  Union  Pacific  and  Central  Pa- 
cific Railroad  Companies  to  set  aside  a  portion 
of  their  current  earnings  as  a  sinking  fund  for 
the  purpose  of  meeting  a  yery  large  indebted- 
ness secured  by  a  mortgage  upon  the  roads, 
,  and  payable  at  a  future  day.  The  majority  of 
*  the  court  held  that  the  legislation  was  yalid  as 
an  exercise  of  the  general  legislatiye  powers  of 
the  government,  and  also  because  the  right  to 
«lter  or  amend  the  charters  of  the  companies 
had  been  expressly  reserved  to  Congress.  In 
commenting  on  the  reserved  power  to  amend 
or  repeal  the  charters  of  the  corporations,  in 
that  case.  Chief  Justice  Waite,  in  delivering 
the  opinion  of  the  court,  said:  "All  agree  that 
it  cannot  be  used  to  take  away  property  al- 
ready acquired  under  the  operation  of  the 
charter,  or  to  deprive  the  corporation  of  the 
fruits  actually  reduced  to  possession  of  con- 
tracts lawfully  made;  but,  as  was  said  by  this 
court,  through  Mr.  Justice  ClifTord  in  MiUer 
V.  Nm  York,  82  U.  8.  15  Wall.  498,  21  L.  ed. 
104,  'it  may  safely  be  aiflrmed  that  the  re- 
served power  may  be  exercised,  and  to  almost 
any  extent,  to  carry  into  effect  the  original  pur- 
poses of  the  grant,  or  to  secure  the  dute  admin- 
istration of  Its  affairs,  so  as  to  protect  the 
rights  of  stockholders  and  of  creditors,  and  for 
the  proper  disposition  of  its  assets;'  and  again, 
in  Holyoke  Water  Power  Co.  v.  Lyman,  82  U. 
S.  15  Wall.  519,  21  L  ed.  189,  'to  protect  the 
rights  of  the  public  and  of  the  corporators,  or 
to  promote  the  due  administration  of  the  af- 
fairs of  the  corporation.'  Mr.  Justice  Field, 
also  spcakinff  for  the  court,  was  even  more  ex- 
plicit when,  in  Tomlinson  v.  Jesaup,  82  U.  8. 15 
Wall.  459.  21  L.  ed.  206,  he  said,  'the  reserva- 
tion affects  the  entire  relation  between  the 
-state  and  the  corporation,  and  places  under 
legislative  control  all  rights,  privileges,  and 
immunities  derived  by  its  charter  directly 
from  the  state;'  and  again  as  late  as  Maine  (J. 
R,  Co.  V.  Maine,  96  U.  8.  510.  24  L.  ed. 
^0.  *by  the  reservation  ...  the  state 
retained  the  power  to  alter  it  [the  charter] 
in  all  particulars  constituting  the  grant  to 
the  new  company  formed  under  it  of  corporate 
rights,  privileges,  and  immunities.'  Mr.  Jus- 
tice Swayne  m  Bhieldi  v.  Ohio,  95  U.  8.  824, 
24  L.  ed.  359,  says  by  way  of  limitation :  'The 
alterations  must  be  reasonable,  they  must  be 
made  in  good  faith,  and  be  consistent  with  the 
object  and  scope  of  the  act  of  incorporation. 
8heer  oppression  and  wrong  cannot  be  inflicted 
under  the  guise  of  amendment  or  alteration.' 
The  rules  as  here  laid  down  are  fully  sustained 
by  authority.  .  .  .  Giving  full  effect  to 
the  principles  which  have  thus  been  authorita- 
tively stated,  we  think  it  safe  to  say  that  what- 
ever rules  Congress  might  have  prescribed  in 
the  original  charter  for  the  government  of  the 
corporation  in  the  administration  of  its  affairs 
S7  L.  R.  A. 


it  retained  the  power  to  establish  by  amend- 
ment. In  80  doing  it  cannot  undo  what  has 
already  been  done,  and  it  cannot  unmake  con- 
tracts that  have  already  been  made,  but  i(  may 
provide  for  what  shall  be  done  in  the  future, 
and  may  direct  what  preparation  shall  be  made 
for  the  due  performance  of  contracts  already 
entered  into.  It  might  originally  have  pro- 
hibited the  borrowing  of  money  on  mortgage, 
or  it  might  have  said  that  no  bonded  debt 
should  be  created  without  ample  provision  by 
sinking  fund  to  meet  it  at  maturity.  Not  hav- 
ing done  vi  at  first,  it  cannot  now,  by  direct 
legislation,  vacate  mortgages  already  made  un- 
der the  powers  originally  granted,  nor  release 
debts  already  contracted.  A  prohibition  now 
against  contracting  debts  will  not  avoid  debts 
already  incurred." 

The  act  of  March  25. 1889,  does  not  interfere 
with  the  disposition  or  control  of  the  property 
of  railroad  companies,  with  their  vested  rigbu, 
or  with  contracts  already  made.  All  it  re- 
quires them  to  do  is  to  pay  the  wages  earned 
by  their  servants  or  employees  under  contracts 
entered  into  after  its  enactment  at  the  time 
they  discharge  them  or  refuse  to  give  them 
further  employment.  The  effect  of  this  re- 
quirement is  to  make  the  wages  payable  at  the 
time  of  the  discharge  or  refusal  to  employ,  and 
to  limit  the  rieht  to  contract.  But  this  right 
was  derived  from  the  laws  under  which  the 
railroad  companies  were  organized,  and,  ac- 
cording to  the  cases  cited,  was  subject  to  t)e 
limited,  regulated,  and  controlled  by  the  gen- 
eral assembly,  under  the  Constitution  of  this 
state,  whenever,  in  its  opinion,  it  may  be  ben- 
eficial to  the  public,  in  such  manner  as  may  be 
just  to  the  corporators.  Consequently,  no 
right  of  the  railroad  companies  was  vjlolated 
by  the  act  In  limiting  the  right  to  contract. 
Ijeep  V.  St.  I/mU,  I.  M.  ilt  8.  S.  Co.  158  Ark. 
407,  28  L.  R  A.  264. 

In  Sinking  Fund  Caies  the  act  of  Congress 
required  the  railroad  companies  to  provide  for 
the  payment  of  certain  debts  by  a  sinking 
fund  before  their  maturity,  virtually  to  pay 
debts  before  they  were  due.  The  act  of  March 
25  requires  the  wages  of  the  laborer  to  be  paid 
when  he  leaves  the  employment  of  the  com- 
pany. One  applies  to  past  and  the  other  to 
future  transactions;  one  to  secured  debis,  the 
other  to  the  wages  of  the  laborer.  The  object 
of  each  is  the  enforcement  of  a  duty, — the  pay- 
ment of  debts.  If  the  former  act  is  constitu- 
tional, how  can  the  latter  be  unconstitutional? 

But  an  act  of  the  legislature  is  not  neces- 
sarily unconstitutional,  in  the  absence  of  a  res- 
ervation of  the  power  to  alter  or  revoke  char- 
ters, and  does  not  deny  the  equal  protection  of 
the  law  because  it  imposes  certain  duties  and 
liabilities  upon  only  one  class  of  corporations, 
and  upon  no  others.  In  Miegouri  P.  B.  Co.  v. 
Mackey,  127  U.  8.  205.  82  L.  ed.  107,  a  statute 
of  Kansas  provided  that  "every  railroad  com- 
pany organized  or  doing  business  In"  that 
"state  shall  be  liable  for  all  damages  done  to 
any  employee  of  such  company  in  consequence 
of  any  negligence  of  its  agents,  or  by  any  mis- 
management of  its  engineers  or  other  employ- 
ees, to  any  person  sustaining  such  damage." 
Mr.  Justice  Field,  in  delivering  the  opinion  of 
the  court,  said :  '  'Such  legislation  does  not  in- 
fringe upon  the  clause  of  the  14th  Amendment 
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requiring  equal  protection  of  the  laws,  because 
It  IS  special  in  its  character;  if  in  conflict  at  all 
with  that  clause,  it  must  be  on  other  itrounds. 
And  when  leffislation  applies  to  particular 
bodies  or  associations,  imposing  upon  them  ad- 
ditioDal  liabilities,  it  is  not  open  to  the  objec- 
tion that  it  denies  to  them  the  equal  protection 
of  the  laws,  if  all  persons  brought  under  its  in- 
fluence are  treated  alike  under  the  same  condi- 
tions A  law  giving  to  mechanics  a  lien  on 
buildings  constructed  or  repaired  by  them,  for 
the  amount  of  their  work,  and  a  law  requiring 
railroad  corporations  to  erect  and  maintain 
fences  along  their  roads,  separating  them  from 
lands  of  adjoining  proprietors,  so  as  to  iLeep 
cattle  off  their  tracks,  are  instances  of  thu 
kind.  Ruch  legislation  is  not  obnoxious  to  the 
last  clause  of  the  I4tb  Amendment,  if  all  per- 
sons subject  to  it  are  treated  alike  under  sim- 
ilar circumstances  and  conditions  in  respect  to 
both  of  the  privileges  conferred  and  the  liabil- 
ities imposed.  It  is  conceded  that  corporations 
are  persons  within  the  meaning  of  the  amend- 
ment. .  .  .  But  the  hazardous  character 
of  the  business  of  operating  a  railway  would 
«eem  to  call  for  special  legislation  with  respect 
to  railroad  corporations,  having  for  its  object 
the  protection  of  their  employees  as  well  as  the 
safety  of  the  public.  The  business  of  other 
oorporations  is  not  subiect  to  similar  dsngers 
to  their  employees,  and  no  objections,  there- 
fore, can  be  made  to  the  legislation  on  the 
f  round  of  its  making  an  unjust  discrimination. 
t  meets  a  particular  necessity,  and  all  railroad 
corporations  are,  without  distinction,  made 
subject  to  the  same  liabilities.  As  said  by  the 
court  below,  it  is  simplv  a  question  of  legisla- 
tive discretion  whether  the  same  liabilities  shall 
be  applied  to  carriers  by  canal  and  stage  coaches 
and  to  persons  and  corporations  using  steam  in 
manufactories." 

In  the  case  last  cited  the  protection  of  the 
employees  of  railroad  companies,  as  in  this 
case,  was  the  object  of  the  act  in  question. 
The  set  in  that  case,  as  in  this,  applies  to  only 
one  clsss  of  corporations,  and  to  no  others. 
But  the  act  of  March  25  is  not  dependent  on 
the  same  power  to  legislate.  The  Constitution 
of  this  state,  as  before  stated,  expressly  provides 
that  the  general  assembly  shall  have  the  power 
to  alter,  revoke,  or  annul  any  charter  of  incorpo- 
ration now  existing  and  revocable  at  the  adop- 
tion of  the  Constitution,  or  anv  that  may  there- 
after be  created,  whenever,  in  their  opinion, 
it  may  be  injurious  to  the  citizens  of  this  state: 
in  such  manner,  however,  that  no  injustice 
shall  be  done  to  the  corporators.  In  Leep  v. 
Si.  Louis,  I.  M,dka.RCo.^  Ark.  407.  29  K 
R.  A.  264,  we  held  that  the  legislature  had  the 
power  to  pass  the  act  of  March  25  by  virtue  of 
this  provision  of  the  Constitution.  In  justify- 
ing it,  however,  we  based  it,  as  in  the  case 
cited,  upon  the  peculiar  character  of  the  busi- 
ness of  railroads,  and  the  particular  benefits  to 
be  derived  therefrom  by  the  public.  We  said: 
"  Whenever  the  charters  of  railroad  companies 
become  obstacles  in  the  way  of  the  legislature 
so  regulating  their  roads  as  to  make  them  sub- 
serve the  public  interest  to  the  fullest  extent 
practicable,  their  charters  are,  in  that  respect, 
injurious  to  the  citizens  of  the  state,  and  can 
be  amended  as  to  defects  in  such  manner  as 
will  be  just  to  the  corporators.  For  they  are 
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organized  for  a  public  purpose,  and  their  roads 
are  declared  by  the  Constitution  to  be  public 
highways,  and  they  are  made  common  carriers. 
They  are  clothed  with  a  public  trust,  and  in 
many  respects  are  expressly  subjected  by  the 
Constitution  to  the  control  of  the  legislature. 
There  is  no  enterprise  in  which  the  public  is  so 
largely  interested  as  it  is  in  the  successful  and 
efficient  operation  of  railroads.  With  the 
trust  with  which  they  are  clothed  is  imposed 
the  duty  to  serve  the  public  as  common  car- 
riers in  the  most  efficient  manner  practicable. 
For  this  reason  the  legislature  may  impose  on 
them  such  duties  as  may  be  reasonably  cal- 
culated to  secure  such  results.  Being  created 
by  statute,  the  legislature  may  so  change  them 
by  amendment  as  to  make  them  subserve  the 
Durposo  for  which  they  were  created.  If  the 
legislature,  in  its  wisdom,  seeing  that  their  em- 
plbvees  are  end  will  be  persons  dependent  on 
their  labor  for  a  livelihood,  and  unable  to  work 
on  a  credit,  should  find  that  better  servants  and 
service  could  be  secured  by  the  prompt  pay- 
ment of  their  wages  on  the  termination  of  their 
employment,  and  that  the  purpose  of  their 
creation  would  thereby  be  more  nearly  accom- 
plished, it  might  require  them  to  pay  for  the 
labor  of  their  employees  when  the  same  is  fully 
performed,  at  the  end  of  their  employment;'" 
and  might  require  them  to  do  so  for  the  pur- 
pose of  preventing  that  discontent  produced  by 
the  nonpayment  of  wages  upon  discharge 
which  may  lead  to  "strikes,"  and. consequent 
injury  to  the  interest  of  the  public. 

Another  evidence  of  the  validity  of  the  act 
in  question  may  be  adduced:  The  legislature 
has  the^wer  to  limit  the  right  of  railroad 
companies  to  contract  by  fixing  the  maximum 
of  charges  for  the  transportation  of  persons 
and  property  over  their  roads  for  the  protec- 
tion of  passengers  and  shippers.  When  the 
rates  of  charges  allowed  are  sufficient  to  yield 
a  reasonable  profit,  the  statute  by  which  they 
are  fixed  is  within  the  limiu  of  the  power.  So 
in  this  case  the  act  in  question  is  an  exercise 
of,  and  is  within  the  limits  of,  the  same  power. 
It  does  not  seriously  impair  the  right  of  corpo- 
rations to  contract, but  leaves  them  to  contract 
with  their  employees  on  profitable  terms;  snd, 
in  yiew  of  the  public  interest  thereby  subserved, 
is  just  to  the  corporators.  Leep  v.  8i,  LouU,  I. 
M.  A  8.  R.  Co.  58  Ark.  407,  28  L.  R.  A.  264. 

The  validity  of  the  act  of  March  25  is  as- 
sailed upon  the  ground  that  the  exemplary 
damages  allowed  for  the  nonpayment  of  wsges 
are  excessive  and  nnreasonable.  The  same 
complaint  was  made  of  a  statute  of  Iowa, 
which  is  as  follows:'  "A.ny  corporation  operat- 
ing a  railway  that  fails  to  fence  the  same  against 
live  stock  running  at  large,  at  all  points  where 
such  right  to  fence  exists,  shall  be  liable  to  the 
owner  of  any  such  stock  ibjured  or  killed  by 
reason  of  the  want  of  such  fence  for  the  value 
of  the  property  or  damage  caused,  unless  the 
same  was  occasioned  by  the  wilful  act  of  the 
owner  or  his  agent.  .  .  .  And  if  such  cor- 
poration neglects  to  pay  the  value  of  or  dam- 
age done  to  such  stock  within  thirty  days  after 
notice  in  writing,  accompanied  by  an  affidavit 
of  such  injury  or  destruction,  has  been  served 
on  any  officer,  station  or  ticket  agent  employed 
in  the  management  of  the  business  of  the  cor- 
poration in  the  county  where  th^ghijury  cpm- 
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plained  of  was  committed,  sucb  owner  shall  be 
entitled  to  recover  double  the  value  of  the 
stock  killed  or  damages  caused  thereto."  Code, 
f^  1289.  The  penalty  in  that  act  is  imposed  on 
account  of  the  nonpaymeut  of  damages  within 
the  thirty  days.  The  validity  of  the  statute 
was  contested  in  MinneapoiU  A  8t,  L.  R.  Co. 
V.  Beckwith,  129  U.  8.  26;  82  L.  ed.  585.  Mr. 
Justice  Field,  speaking  for  the  court,  said: 
"As  it  is  thus  the  duty  of  the  railway  company 
to  keep  its  track  free  from  animals,  its  neglect 
to  do  so  by  adopting  the  most  reasonable  means 
for  that  purpose,  the  fencing  of  its  roadway  as 
indicated  by  the  statute  of  Iowa,  Justly  sub- 
jects it,  as  already  stated,  to  punitive  damages 
where  injuries  are  committed  by  reason  of  such 
neglect.  The  imposition  of  punitive  or  exem- 
plary damages  in  such  cases  cannot  be  opposed 
as  in  conflict  with  the  prohibition  against  the 
deprivation  of  property  without  due  process  of 
law.  It  is  only  one  mode  of  imposing  a  pen- 
alty for  the  violation  of  duty,  and  its  propriety 
and  legality  have  been  recognized,  as  stated  in 
Day  V.  Woodvxyrth,  54  U.  8.  13  How.  868,  871, 
14  L.  ed.  181,  185,  by  repeated  Judicial  deci- 
sions for  more  than  a  century.  Its  authoriza- 
tion by  the  law  in  question  to  the  extent  of 
doubling  the  value  of  the  property  destroyed, 
or  of  the  damage  caused,  upon  refusal  of  the 
railway  company,  for  thirty  days  after  notice 
of  the  injury  committed,  to  pay  the  actual 
value  of  the  property  or  actual  damage,  cannot 
therefore  b^  justly  assailed  as  infringing  upon 
the  14th  Amendment  of  the  Constitution  of 
the  United  States." 

8o,  in  the  act  of  March  25  it  is  made  the  duty 
of  railroad  corporations  to  pay  the  Wages  of 
an  employee  at  the  end  of  his  employment. 
To  enforce  the  performance  of  this  duty  ex- 
emplary or  punitive  damages  are  imposed  upon 
them  for  the  failure  to  do  so,  that  is,  the  lia- 
bility to  pay  the  wages  at  the  contract  rate  un- 
til the  wages  earned  on  the  day  of  the  dis- 
charge or  refusal  to  longer  employ  are  paid. 
They  are  not  necessarily  more  unreasonable, 
then,  or  as  much  so,  as  those  allowed  by  the 
Iowa  statute.  The  railroad  company  can  stop 
them  by  the  payment  or  tender  of  payment  of 
the  amount  due  the  employee  for  wages  actu- 
ally earned.  No  other  amount  need  be  ten- 
dered for  that  purpose.  But,  if  it  does  not 
adopt  this  course,  the  damages  will  not  accrue 
for  more  than  sixty  days,  "unless  an  action 
therefor  shall  be  commeoced  within  that  time." 
The  briDgiug  of  the  action  calls  its  attention 
to  the  demands  of  the  employee,  and  contin- 
ues the  wsges  (damages)  beyond  the  sixty  days 
unless  the  company  pavs,  'or  offers  to  pay,  the 
wages  earned  at  an  earlier  day.  If  it  then  fails 
to  pay,  the  continuance  of  the  penalty  is  due 
to  its  own  fault.  But  it  can  only  continue  up 
to  the  trial:  when  the  cause  of  action  is  merged 
in  the  judgment.  The  law  which  prohibits 
the  dividing  a  cause  of  action  and  the  bringing 
of  a  separate  action  upon  each  part  {Reynold 
V.  Jones,  68  Ark.  259),  and  merges  the  cause 
of  action  into  the  Judgment,  is  not  changed 
by  the  act,  which  is  not  inconsistent  with  the 
rule  in  such  cases. 

The  damages  imposed  by  the  act  in  question 
for  a  violation  of  the  duty  enjoined  are  com- 
mensurate with  the  violation,  and  are  within 
the  limits  of  the  discretion  of  the  legislature. 
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Like  the  penalty  imposed  by  the  act  which  waa 
sustained  by  the  court  in  State,  Briton  County, 
V.  Kansas  0%iy,Ft.  8.  it  O,  R  Co.  82 Fed.  Rep. 
722,  they  are  large  or  small  as  the  delay  to  pay , 
is  of  long  or  short  duration. 

Our  attention  has  been  called  to  Ouif,  C.  A 
8.  F.  R.  Co.  V.  EUis,  165  U.  8.  150,  41  L.  ed. 
666.  The  statute  involved  in  that  case  pro- 
vided that  railroad  companies  failing  to  pay 
claims  for  labor,  damages,  overcharges  on 
freight,  or  for  stock  killed  or  injured  by  trains, 
amounting  to  less  than  $60,  within  thirty  days 
after  presentation  thereof,  and  to  reduce  the 
same  in  a  suit  thereon,  shall  be  liable  for  an 
attorney's  fee  not  exceeding  $10.  This  pen- 
alty was  not  imposed  because  of  the  violation 
of  any  duty  rightfully  imposed  upon  railroad 
companies,  but  merely  for  the  failure  to  defeat 
the  recoverv  of  the  nill  amount  of  the  claim 
sued  on.  it  was  not  an  amendment,  or  in  the 
nature  of  an  amendment,  of  the  charter  of  rail- 
road corporations;  and,  if  ft  was,  it  does  not 
appear  to  have  been  made  by  virtue  of  any 
power  reserved  to  the  legislature.  The  court 
held  that  it  was  unconstitutional,  because  it  ar- 
bitrarily  imposed  a  penalty  upon  a  class  of 
corporations  which  is  not  imposed  upon  others 
guilty  of  a  like  delinquency,  and  because  it 
punishes  a  railroad  company  for  defending  a 
suit  brought  against  it,  if  it  fails  to  defeat  the 
recovery  of  the  full  amount  sued  for.  The 
act  was  like  that  held  by  this  court  in  St,  Loms, 
I.  M,A8,ILCo.  V.  WiUiams,  49  Ark.  492,  to 
be  unconstitutional.  The  act  in  question  in 
that  case  provided  for  the  appointment  of  a 
board  to  assess  damages,  and  that,  if  either 
party  refused  to  abide  by  the  assessment  of  the 
board,  and  a  suit  was  brought,  the  party  re- 
fusing should  be  taxed  with  an  attorney's  fee 
in  the  event  the  judgment  of  the  court  should 
not  be  more  favorable  to  him  than  the  award 
of  the  board.  This  court  held  that  the  act  was 
unconstitutional,  because  the  legislature  had 
no  power  to  substitute  boards  of  arbitration 
for  the  courts  without  the  consent  of  the  par- 
ties; that  the  courts  organized  under  the  Con- 
stitution had  exclusive  jurisdiction  to  hear  and 
determine  all  controversies  referred  to  in  the 
act,  and  could  not  be  deprived  of  it  by  the  legis- 
lature. 

But  the  act  of  March  25  is  not  subject  to  the 
same  objections  as  the  act  involved  in  Qvlf,  C. 
A  8.  F.  B.  Co,  V.  EUU,  165  D.  8.  150,  41  L. 
ed.  666.  It  does  not  arbitrarily  impose  a  pen- 
alty, but  it  rightfully  enjoins  a  duty  and  im- 
poses a  penalty  for  the  failure  to  discharge  the 
duty.  It  was  enacted  by  the  legislature  in  the 
exercise  of  the  power  to  regulate  railroad  com- 
panies for  the  advancement  of  the  interest  of  the 
public,  and  for  the  protection  of  their  employ- 
ees against  the  unnecessary  withholding  ot  their 
earnings,  and  consequent  injuries. 

Appellants  deny  that  the  legislature  has  the 
power  to  amend  their  charters,  except  by  en- 
acting and  publishing  at  length  so  much 
thereof  as  is  amended.  This  contention  is 
based  on  a  section  of  the  Constitution  which 
provides  that  "no  law  shall  be  revived, 
amended,  or  the  provisions  thereof  extended  or 
conferred,  by  reference  to  its  title  only;  but  so 
much  thereof  as  is  revived,  amended,  extended 
or  conferr^  shall  be  enacted  and  published  at 
length."    Const,  art.  5.  S  28.^  But  it  U  not 
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correct  It  is  well  settled  in  tbis  and  other 
•tates,  where  such  constitutional  limitations 
are  in  force,  that  a  statute  repeals  or  operates 
as  an  amendment  of  a  prior  law  upon  the  same 
subject  to  the  extent  they  are  in  conflict,  al- 
though  the  latter  is  not  mentioned  in  the 
former.  Scale*  v.  8taU,  47  Ark.  481,  58  Am. 
Rep.  768;  ChurchiU  ▼.  RiU,  59  Ark.  54.  64; 
Leep  y.  8t.  Louis,  I.  M,  dt  8.  R  Oo.  OS  Ark. 
407.  23  L.  R.  A.  264;  People,  Drake,  v.  Ma- 
iianey,  18  Mich.  481,496.  497;  Uhman  v.  Mc- 
Bride,  15  Ohio  St.  573;  Shields  ▼.  Bennett,  8 
W.  Va.  74,  87;  Baum  v.  Raphael,  57  Cal.  861; 


Denver  Circle  R.  Co.  v.  Nestor,  10  Colo.  405; 
Evernham  v.  Hulit,  45  N.  J.  L.  58;  Sheridan 
V.  Salem,  14  Or.  828,  887:  Dans  ▼.  State,  7 
Md.  151.  61  Am.  Dec.  881;  Cooley,  Const 
Lim.  6tb  ed.  182;  1  Thomp.  Corp.  §  94,  and 
cases  cited. 

We  therefore  conclude  that  the  act  of  March 
25,  so  far  as  it  affects  corporations,  dots  not 
yiolate  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States,  nor  the  Constitution 
of  the  state  of  Arkansas,  and  to  that  extent  is 
a  valid  act 

The  judgments  appealed  from  are  affirmed. 
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^1.  To  the  t^BamrmX  rala  that  an  act  in 
violation  of  a  statute  fbrbiddlny  it  la 
void*  there  Is  an  ezoeption  when  the  statute  is 
for  tbe  protection  of  the  public  rereDue,  does  not 
make  the  act  itself  yoid,  and  tbe  act  is  not  mcrium 
in  w,  nor  detrimental  to  irood  morals. 

JB»  The  statatee  of  Idaho*  reqnirianf  all 
persone  eBflfa^ed  in  the  hnrtneee  of 
loaning  money  at  interest  to  paj  a  license  tax 
and  obtain  a  license  before  commencing  suob 
buBlnesa,  make  It  a  misdemeanor  to  fail  to  obtain 
such  license,  and  provide  that  suit  may  be  insti- 
tuted to  recover  the  license  tax,  with  stated  dam- 
ajres.  Plaintiif  enjraffed  in  such  busmess  without 
obtaining  tbe  required  license,  loaned  money  at 
Interest  to  H.  et  ux^  and  took  notes  secured  by 
mortfirage.  HeM,  that  plai n  tllF  could  recover,  the 
act  of  loaninflr  money  beinir  neither  mcUum  in  00 
nor  malum  prohibitum. 

3*  Coupon  notes  given  for  the  interest 
of  the  prineipal  deht*  which,  by  their  terms, 
draw  interest  after  maturity,  are  in  contraven- 
tion of  1 12011,  Bev.  Stat.,  forblddm^  compound  in- 
terest, and  are  usurious;  and  in  such  case  no  re- 
covery can  be  had  for  any  interest  or  cost. 

(JuneiaiaOTJ 

APPEAL  by  defendants  from  a  Judgment  of 
the  District  Court  forNez  Perces  County 
In  favor  of  plaintiff  in  an  action  brought  to 
foreclose  a  mortgage.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  E.  Babb»  for  appellants: 
Sections  1686,  1644,  and  6988,  Idaho  Re?. 
8tat.,  having  prohibited  engagement  in  the 
business  of  loaning  money  without  a  license 
and  made  it  criminal  so  to  do,  plaintiff  cannot 
recover  on  any  business  done  without  a  license 
in  violation  of  law. 

^Headnotes  by  QuabiiIS,  J. 


Nora— For  effect  of  failure  to  procure  license 
tOT  business  upon  a  oootraet,  see  fioCs  to  Buckley 
▼.  Bumason  (Minn.)  16  L.  B.  A.  ttSL  See  also  tbe 
«ase  of  Fairly  v.  Wapoo  Mills  (8.  a) »  L.  B.  A.  Oft. 
67L.R.A. 


Stevenson  v.  Etoiftg,  87  Tenn.  46;  Perkins  v. 
Watson,  2  Baxt  187;  Ohio  Life  Ins.  dt  T.  Co. 
V.  Merchants^  Ins.  db  T.  Co.  11  Humph.  11,  58 
Am.  Dec.  742;  Hale  v.  Henderson,  4  Humph. 
200;  2  Benjamin,  Sales,  4th  Am.  ed.  §^  818, 
825:  1  Addison,  Contr.  ^  294;  Holt  v.  Oreen, 
78  Pa.  198,  18  Am.  Rep.  787;  Dillon  v.  AlUn, 
46  Iowa,  299,  26  Am.  Rep.  145;  MeConneU  v. 
Kitchens,  20  S.  C.  480,  47  Am.  Rep.  845; 
Woods  V.  Armstrong,  54  Ala.  150,  25  Am.  Rep. 
671;  Johnson  v.  HuHngs,  108  Pa.  498,  49 
Am.  Rep.  131;  Gary  Lombard  Lumber  Co.  v. 
Thomas,  92  Tenn.  587;  Myers  Mfg.  Co.  v.  Wet- 
eel  (Tenn.)  85  S.  W.  896;  O^NeiU  v.  Sinclair, 
158  111.  525;  Miller  v.  Amman,  145  H.  S.  421, 
86  L.  ed.  759;  Pollock,  Contr.  pp.  218-260; 
Penn  v.  Born  man,  102  Ul.  523;  Alexander  v. 
C^DonneU,  12  Kan.  608;  Ountery.  Leckey,  80 
Ala.  591;  Kennedy  v.  Cochran,  65  Me.  594; 
Bank  of  United  Bates  ▼.  Owens,  27  U.  8.  2 
Pet.  527,  589,  7  L.  ed.  508,  512;  PUn^m  v. 
Westlake,  86  Iowa,  546;  Harris  v.  Runnels, 
53  H.  8.  12  ^ow.  79,  84,  18  L.  ed.  901,  908; 
MeCanna  dt  F.  Co.  ▼.  Citisenif  Trust  dt  S.  Co. 
74  Fed.  Rep.  597.  Affirmed  76  Fed.  Rep.  420, 
85  L.  R.  A.  286;  T/iorne  v.  Travellers^  Ins.  Co. 
80  Pa.  15,  21  Am.  Rep.  89;  Lasher  y,  Stimson, 
145  Pa.  80;  Missouri,  K.  dt  T.  Trust  Co,  v. 
Krumseig,  40  U.  8.  App.  620, 77  Fed.  Rep.  82; 
Swann  v.  Swann,  21  Fed.  Rep.  299;  Seatnans 
v.  Christian  Bros.  MiU  Co.  (Minn.)  68  N.  W. 
1065;  Sandage  v.  StudOaker  Bros.  Mfg.  Co.  142 
Ind.  148.  84  L.  R.  A.  868;  Winchester  Electric 
Light  Co.  ▼.  Veal,  145  Ind.  506;  Jackson  v. 
Shawl,  29  Cal.  268;  DeOroot  y.  Van  Duzer, 
20  Wend.  890:  LeaviU  v.  Palmer,  8  N.  Y.  19, 
51  Am.  Dec.  883. 

A  penalty  for  an  act  is  a  prohibition  of  the 
act 

Woods  r.  Armstrong,  64  Ala.  150.  25  Am. 
Rep.  671;  Bhippey  r.  Eastwood,  9  Ala.  200; 
Saltmarshy.  Tuthill,  13  Ala.  406;  CDonneU 
V.  Sweeney,  5  Ala.  467,  89  Am.  Dec.  886;  Mil- 
ton V.  Baden,  82  Ala.  86.  70  Am.  Dec.  523; 
Dodson  ▼.  Harris,  10  Ala.  666;  Ounter  t. 
Leckey,  80  Ala.  691;  McOehee  r.  Lindsay,  6 
Ala.  16;  Biack  7.  Oliver,  1  Ala.  449,  85  Am. 
Dec.  88;  Walker  7.  Gregory,  86  Ala.  180;  Far- 
rior  V.  ifew  England  Mortg.  Seeur.  Co.  88  Ala. 
275;  Holt  ▼.  Oreen,  78  Pa.  198,  18  Am.  Rep 
788;  Clark,  Contr.  chap.  8,  p.  885;  ClaJUn  ▼. 
United  States  Credit  System  C0.M&  Mass.  {501  • 
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SneU  ▼.  Dwight,  180  Mass.  0;  Dunham  y. 
Prfrify,  120  Mass.  285;  Biley  y.  Jordan,  122 
Mass.  281;  Low  y.  Peers,  Wilmot's  Dores,  864; 
Tount  y.  Denning,  62  KaD.  629;  Stevenson  y. 
Ewing,  87  Tenn.  46;  Dillon  y.  ii^/i,  46  Iowa, 
290,  26  Am.  Rep.  145;  Johnson  y.  HtUings,  103 
Pa.  498,  49  Am.  Rep.  131;  Alexander  y.  (/Don- 
nel,  12  Kao.  608;  Bowman  y.  Phillips,  41  Kan. 
863;  A'r«(  iVa<.  Bank  y.  &tfr«t7/i,  50  Kan.  582; 
Flerslieim  v.  Ciiry,  89  Kan.  179;  Gilbert  y.  iS/a<tf 
Ins.  Co,  8  Kan.  App.  1;  Miller  y.  Pm<.  1  Allen. 
4H4;  Pray  y.  Burbank,  10  N.  H.  877;  Taliaferro 
y.  Jfoj|r<;t<,  54  Ga.  160;  KUckUy  y.  ^cien.  63 
Ga.  2L6;  Johnson  y.  McGonneU,  65  Ga.  129; 
Garrison  y.  Btirn«,  98  Ga.  762;  Shepler  y. 
^<?£/,  86  Pa.  829;  Stanwood  y.  Woodward,  88 
Me.  192;  C%)«<<;{/<7  ▼.  Goldbeek,  9  PhUa.  168; 
Langer  y.  XJnterberg;^  Misc.  210. 

An  action  would  not  lie  on  a  contract  pro- 
hibited by  implication  of  law,— as  an  ultra  tires 
contract. 

Salman  River  Min.  db  8,  Co,  t.  Dunn,  3 
Idaho,  80. 

Before  statehood  the  United  States  Supreme 
Court  was  the  court  of  last  resort  and  its  de- 
cisions were  stare  decisis.  All  its  decisions 
prior  to  statehood  are  still  stare  decisis. 

SuUimn  y.  Helena,  10  Mont.  184;  Choate  y. 
Spencer,  18  Mont.  127. 20  L.  R.  A.  424;  Ankenp 
y.  Clark,  148  U.  8.  846.  87  L.  ed.  476;  Wilson 
y.  Perry,  29  Va.  169;  Pyles  y.  Riverside  Furni- 
ture Co.  80  W.  Va.  128. 

More  especially  is  plaintiff  unable  to  main- 
tain this  action,  because  it  is  an  equitable  ac- 
tion in  which  the  maxims  are  that  he  who  hath 
committed  iniquity  shall  not  haye  equity,  and 
he  who  comes  into  equity  must  come  with 
clean  hands. 

Pom.  Eq  Jur. 

The  license  statute  in  question  is  not  repealed 
by  $  6,  art.  7,  of  the  Constitution  of  Idaho  but 
is  expressly  affirmed  and  continued  in  force  by 
the  proyision  of  §  2.  art.  7.  authorizing  the 
"legislature"  to  'impose  a  license  tax"  upon 
persons  and  corporations. 

State  y.  Camp  Sing,  18  Mont.  128,  88  L.  R 
A.  685. 

Eyen  if  the  Constitution  of  Idaho  did  not 
contain  the  proyision  concerning  license  taxes 
in  §  2,  art.  7,  the  statute  in  question  would  not 
be  repealed  by  g  6,  art.  7.  by  virtue  of  g  2,  art 
12,  providing  that  *'all  laws  now  in  force  and 
not  inconsistent  with  this  Constitution  shall  re- 
main in  force  until  they  shall  expire  or  be  re- 
pealed" because  the  p»royisions  of  the  Constitu- 
tion operate  prospectively. 

Funded  Debt  Sinking  Fund  Oomrs.  y.  Sae- 
rnmento,  71  Cal.  810;  Gilchrist  y.  Bdena  Hot 
Springs  d  Smelt.  Co.  68  Fed.  Rep.  708;  Bur- 
lington dt  H,  County  Ferry  Co.  y.  Davis,  48 
Iowa,  188,  80  Am.  Rep.  891. 

The  complaint  should  show  compliance 
with  the  Constitution  by  appointing  an  agent, 
etc. 

Gilbert  y.  State  Ins.  Co,  8  Kan.  App.  1;  Oxry- 
Lombard  Lumber  Co,  y.  Thomas,  92  Tenn.  687; 
Christian  y.  American  Freehold  Land  <t  Mortg. 
Co,  89  Ala.  198;  Miller  y.  Pine  Min.  Co.  2 
Idaho.  1206. 

The  statutes  and  constitutional  provisions  re- 
lied upon  do  not  as  applied  to  this  case  violate 
the  interstate  commerce  clause  of  the  Federal 
Constitution. 
87  L.  R.  A. 


Western  Paper  Bag  Co,  y.  Johnson  (Tex. 
Civ.  App.)  88  S.  W.  864;  Hooper  y.  California, 
155  U.  8.  648,  89  L.  ed.  297;  Cooper  Mfg.  Co. 
y.  Ferguson,  118  U.  8.  727,  28  L.  ed.  1137; 
Murf ree,  Foreign  Corp.  g  9j3;  6  Thomp.  Corp. 
^  7936;  8  Am.  &  Eng.  Enc.  Law.  pp.  333- 
340,  and  cases  cited  in  notes:  Southern  Bldg.  db 
L,  Asso.  y.  Norman,  93  Ky.  294, 31  L.  R.  A.  41; 
Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165  U. 
8.  194,  41L.ed.  688. 

Messrs.  A.  £•  Gallafifher  and  Forney^ 
Smith*  Ss  Moore  for  respondent. 

Quarles,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  a  foreign  corporation,  brouf^ht 
suit  to  foreclose  a  certain  real  estate  mortgage 
executed  by  the  defendants,  Ross  Hoffman 
and  his  wife.  Bell  Hoffman,  to  secure  to  plain- 
tiff four  promissory  notes  dated  November  1, 
1892,  for  $700  each,  payable  Noyember  \, 
1807,  with  coupon  notes  for  the  annual  inter- 
est on  said  respective  notes  attached  thereto^ 
said  coupon  notes  beine  by  their  terms  pay- 
able, each  series,  as  follows,  to  wit:  No.  1, 
payable  January  1,  1898;  No.  2,  January  1,. 
1894;  No.  8,  January  1.  1895;  No.  4,  January 
1,  1896;  No.  5,  January  1,  1897;  and  No.  6, 
Noyember  1,  1897;  and  each  of  said  coupon 
interest  notes,  by  its  terms,  drawing  interest 
from  the  maturity  thereof.  The  defendants. 
Hoffman  and  wife,  answered,  raisin?  only  one 
question,  the  answer  alleging  as  follows,  to 
wit:  ''That  at  all  times  in  the  complaint  men- 
tioned the  plaintiff  was  a  corporation  organ- 
ized and  created  as  such  under  the  laws  of  the 
territory  of  Dakota,  for  the  purpose  of  loaning 
money  and  other  purposes:  that  at  all  said 
times  said  plaintiff  was  engaged  in  the  occupa- 
tion of  loaning  money  at  interest  in  the  coun- 
ties of  Latah  and  Nez  Perces,  in  the  state  of 
Idaho,  and  had  a  known,  and  its  principal, 
place  of  business  in  Idaho  at  Moscow,  in  La- 
tah county,  Idaho;  that  the  consideration  of 
the  principal  note  and  mortgage  described  in 
the  complaint  was  a  loan  of  money  at  interest; 
that  said  loan  was  made  by  said  plaintiff 
in  said  Ditah  county,  Idaho,  while  engaged  in 
the  business  of  loaning  money  at  interest  in 
said  county,  as  aforesaid;  that  the  plaintiff 
neyer  at  any  time  procured  any  license  to  en- 
gage in  the  occupation  of  loaning  money  at  in- 
terest, either  in  Latah  or  Ncz  Perces  county, 
Idaho,  and  nerer  paid  for  any  license  to  engage 
in  any  such  occupation  in  either  of  said  eoun* 
ties.  By  reason  whereof  plaintiff,  in  making 
said  loan,  and  taking  said  note  and  mortgage, 
was  violating  the  laws  of  the  state  of  Idaho, 
and  the  same  are  null  and  void."  To  the  said 
answer  the  plaintiff  filed  a  general  demurrer, 
which  was  sustained,  and  said  defendants 
declined  to  further  plead,  but  elected  to 
stand  on  their  said  answer,  whereupon  the- 
court  rendered  a  Judgment  and  decree  of  fore- 
closure in  favor  of  plaintiff  for  the  sum  of 
$8,491.18  and  the  ordinary  costs  of  the  action 
in  the  sum  of  $17.95.  The  plaintiff,  in  the 
complaint,  alleged  that  the  defendants  had  paid 
all  of  said  coupon  interest  notes  numbered 
Nos.  1  and  2,  but  had  failed  and  refused  to  pay 
the  other  coupon  interest  notes.andhad  refused 
and  failed  to  pay  said  principal  notes.  It  will- 
thus  be  seen  that  the  defendanu  had  paid  Iqp 
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interest  the  sum  of  $864  on  said  indebtedness. 
The  demurrer  to  said  answer  admitted  the 
facts  pleaded  in  the  answer,  and  those  facts  are 
to  be  regarded  by  this  court,  as  established. 

The  first  question  that  arises  is  this:  Was 
the  transaction  void,  or  is  the  plaintiff  pre- 
cluded from  recoyering  on  said  contract  by 
reason  of  its  failure  to  procure  a  license  to  do 
f  be  business  of  loaning  money?  Section  ltf86, 
Rey.  Stat,  provides:  "A  license  must  be  pro- 
cured immediately  before  the  commencement 
of  any  business  or  occupation  liable  to  a  li- 
cense tax  from  the  tax  collector  of  the  county 
wbeH  the  applicant  desires  to  transact  the 
same,  which  license  authorizes  the  party  ob- 
taining the  same  in  his  town,  city,  or.  particu- 
lar locality  in  the county  to  transact  the 

business  described  in  such  license.  .  .  ." 
Section  1644,  Rev.  Stat.,  requires  ''persons,  as- 
sociations, or  corporations  engaged  in  the  occu- 
pation of  banking,  loaning  money  at  interest/' 
etc.,  to  pay  a  license  tax,  the  amount  of  such 
tax  varying  according  to  the  classification 
enumerated  in  said  section.  Section  6988, 
Rev.  Stat.,  is  in  the  following  language,  to  wit: 
'*£very  person  who  commences  or  carries  on 
any  business,  trade,  or  profession  or  calling 
for  the  transaction  or  carrying  on  of  which  a 
license  is  required  by  any  law  of  this  territory 
(state)  without  taking  out  or  procuring  the  li- 
cense prescribed  by  such  law,  is  guilty  of  a 
misdemeanor."  The  sppellanta  contend  that 
under  the  statutes,  9upra,  the  consideration  for 
the  notes  and  mortgage  in  question  was  illegal; 
that  the  respondent  was  prohibited  from  doing 
such  business:  that  the  contract  of  the  parties 
was  made  in  violation  of  law,  and  therefore 
void;  that  owioc  to  the  illegslity  of  the  con- 
sideration of  said  contract,  the  same  havioff 
been  made  in  violation  of  law,  the  court  could 
grant  no  relief  to  the  respondent.  Counsel  for 
appellants  has  spent  much  time  in  research, 
and  has  dted  many  authorities  in  support  of 
his  position.  The  general  rule,  as  urged  by 
appellants,  that  a  contract  founded  on  an  act 
forbidden  by  a  statute  under  a  penalty  is  void, 
although  it  be  not  expressly  declared  to  be  so, 
is  correct  and  well  established  by  authority. 
But  in  applying  the  rule  many  courts  have  ex- 
cepted from  its  operation  one  class  of  cases, 
«t>.,  when  the  statutory  prohibition  is  found  in 
a  statute  enacted  for  the  purpose  of  raising 
revenue  or  the  regulation  of  traffic  or  business, 
when,  unless  it  is  manifestly  the  intention  of 
the  statute  to  make  the  contract  void,  the 
court  will  treat  the  contract  as  valid.  Mr. 
Sutherland,  in  his  admirable  work  on  Statu- 
tory Construction,  at  g  836,  in  treating  the 
question  under  consideration,  very  aptly  says: 
"When  a  statute  is  for  revenue  purposes,  or  is 
a  regulation  of  a  traffic  or  business,  and  not  to 
prohibit  it  a1together,whether  a  contract  which 
violates  the  statute  shall  be  treated  as  wholly 
void  will  depend  on  the  intention  expressed  in 
the  particular  statute.  Unless  the  contrary  in- 
tention is  manifest  the  contract  will  be  valid." 
And  in  support  of  the  rule  Mr  Sutherland,  in 
B  footnote,  cites  many  authorities  among  the 
following  which  support  the  text,  as  we  have 
seen  bv  a  careful  examination  of  the  cases,  to 
wit:  Harru  v.  Runtiels,  58  U.  S.  12  How.  79, 
18  L.  ed.  901:  Brooklyn  Life  Ins.  Co,  v.  Bled- 
$oe,  53  Ala.  538;  ^iemeyer  v.  Wright,  76  Ya. 
87  L.  R.  A. 


289.  40  Am.  Rep.  720;  Johnson  v.  Hudson,  11 
East.  ISO;  Brown  v.  Duncan,  10  Barn.  &  C» 
98;  Parton  v.  HervoL  1  Gray.  119:  Bly  t;  Seo- 
ond  Nat.  Bank,  79  Fa.  458;  Pangborn  v.  West- 
lake,  86  Iowa,  546;  Bemis  v.  Becker,  1  Kan. 
226;  Lindsey  v.  Rutherford,  17  B.  Mon.  245; 
Strong,  Beed,  v.  Darling,  9  Ohio.  201 ;  Watrous^ 
y.  Blair,  82  Iowa,  68;  Foster  v.  Ojford,  W. 
db  W,  R.  Co.  18  C.  B.  200;  OtHare  v.  Sec- 
ond Nat,  Bank,  77  Pa.  96:  Vining  v.  Brieker„ 
14  Ohio  St  881.  The  following  are  other  au- 
thorities supporting  the  rule  laid  down  by  Mr» 
Sutherland,  cited  above,  which  we  have  ex- 
amined, to  wit:  Faekler  v.  Ftyrd,  65  U.  S.  24 
How.  822.  16  L.  ed.  690;  Mandlebaum  v. 
Oregovich,  17  Nev.  87;  La  France  Fire  Engine 
Co.  V.  Mt.  Vernon,  9  Wash.  142:  Lamed  v.  An- 
dretos,  106  Mass.  485,  8  Am.  Rep.  846;  Bow- 
ditch  V.  New  England  Mut.  L.  Ins.  Co,  141 
Mass.  292,  56  Am.  Rep.  474:  Dearborn  Foun- 
dry Co,  V.  Augustine,  5  Wash.  67:  Edison  Oen- 
end  Electric  Co.y,  Canadian  P.  Nat.  Co.S  Wash* 
870.  24  L.  R  A.  815;  Pacific  Trust  Co,  v. 
Dorsey,  72  Cal.  56;  Union  Nat,  Bank  v.  Mat- 
thews, 98  0.  8.  621,  25  L.  ed.  188;  Washbun^ 
MiU  Co.  v.  BarOett,  3  N.  D.  188;  Wright  v. 
Am,  2  S.  D.  596:  Tciedo  Tie  db  L.  Co.  v. 
Thomas,  88  W.  Va.  566;  DiUon  v.  AUen,  4ft 
Iowa,  299,  26  Am.  Rep.  145:  Pennppacker  v. 
Capital  Ins.  Co.  80  Iowa,  56,  8  L.  R.  A.  286; 
Ruckman  v.  BerghoU,  87  N.  J.  L.  487:  Com- 
ing V.  Abbott,  54  N.  H.  469;  Aiken  v.  Blaisdell^ 
41  Yt.  655;  State  Mut.  F.  Ins.  As9o.  v.  BHnk- 
ley  Stave  d  H.  Co.  61  Ark.  1,  29  L.  R.  A.  712; 
Rahter  v.  Firet  Nat.  Bank,  92  Pa.  898:  Union 
Mut.  L,  Ins.  Co.  V.  McMilUn,  24  Ohio  St.  67; 
De  Mere  v.  Daniels,  89  Minn.  158;  Walter  A, 
Wood  Mowing  Mach.  Co.  v.  Caldwell,  54  Ind. 
270;  UniUd  States  v.  Martin,  94  U.  S.  400,  24 
L.  ed.  128. 

In  Lindsey  v.  Rutherford,  17  B.  Mon.  245, 
the  court  said:  '*The  dealing  in  bills  of  ex- 
change, in  view  of  the  statute,  is  neither  malum 
in  se  nor  malum  prohibitum.  Contracts  for 
their  8ale  and  purchase  are  not  prohibited  by 
the  statute— they  are  neither  evil  in  themselve* 
nor  evil  because  forbidden  by  the  statute. 
The  statute  strikes  no  blow  at  the  business  it- 
self, but  simply  declares  upon  this  subject  that, 
*if  any  person  shall  carry  on.  conduct,  or  en- 
gage, directly  or  indirectly,  in  the  business  of 
a  broker  or  exchange  dealer,  by  the  purchase- 
of  bills  of  exchange,  etc.,  without  a  license  be- 
sides the  tax  imposed,  he  shall  forfeit  and  pay 
to  the  commonwealth  $1,000.'  The  businesa 
may  be  carried  on, — the  business  itself  is  not 
profaibited,~it  Is  lawful  to  deal  in  bills  of 
exchange;  but  if  carried  on  without  a  li- 
cense, the  person  doing  so  shall  forfeit  and 
pay  to  the  commonwealth  $1,000.  We  con- 
clude, therefore,  that  our  statute  in  this  re- 
gard is  essentially  a  revenue  measure,  designed 
to  raise  revenue  from  a  business  esteemed  by 
the  legislature  as  very  profitable,  and  author- 
izing the  requisition  of  a  tax  from  him  who- 
thinks  proper  to  engage  in  the  business."  In 
Pangborn  v.  Westlake,  86  Iowa,  546,  the  court 
said:  "We  are  therefore  brought  to  the  true 
test,  which  is  that  while,  as  a  general  rule,  a 
penalty  implies  a  prohibition,  yet  the  courta 
will  always  look  to  the  language  of  the  statute, 
the  subject-matter  of  it,  the  wrong  or  evil 
which  it  seeks  to  remedy  or  pnevent,  andT^bo 
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purpose  tougbt  to  be  accompUsbed  in  ita  enact- 
ment; ftod  if  from  all  these  it  is  manifest  that 
it  was  not  intended  to  imply  a  prohibition,  or  to 
render  the  prohibited  act  void,  the  courts  will 
so  hold,  and  construe  the  statute  accordingly." 
A  statute  in  California  made  eight  hours  a  le- 
gal day's  work  on  public  worKs,  and  required 
a  stipulation  to  that  effect  to  be  incorporated 
in  all  contracts  for  public  work.  The  su- 
preme court  of  that  state  {Babeack  y.  Ooodrich, 
47  Cal.  488.  where  such  stipulation  had  been, 
in  violation  of  the  statute,  omitted)  held  the 
•contract  valid,  and,  among  other  things,  said: 
"It  is  not  made  a  consequence  of  an  omission 
to  insert  this  stipulation  that  the  contract  shall 
te  void,  and  the  omission,  therefore,  does  not 
•operate  a  forfeiture  of  the  rights  of  the  parties 
under  the  contract.  If  a  county  shall  contract 
directly  with  the  laborer,  it  will  not  be  con- 
iended  that  the  former  may  refuse  to  pay  the 
latter  his  hire  because  he  had  worked  too  many 
bom's,  or  had  not,  by  express  stipulation,  lim- 
ited the  time  which  should  constitute  a  day's 
work.  The  law  was  passed  for  the  protection 
•of  the  laborer;  an  oiflcer  of  the  county  cannot 
refuse  to  carry  out  a  contract  because  of  an 
•omission  which  renders  the  contract  more  fa- 
vorable to  the  county."  And  in  United  States 
V.  Martin,  94  U.  S.  400.  24  L.  ed,  128,  the  Su- 
preme  Court  of  the  United  States  said,  in  a  case 
similar  to  the  one  in  California:  **  We  regard  the 
-statute  chiefly  as  in  the  nature  of  a  direction 
from  a  principal  to  his  agent,  thai  eight  hours  is 
"deemed  to  be  a  proper  length  of  time  for  a 
day's  labor,  and  that  bis  contracts  shall  be 
ba.sed  upon  that  theory.  It  is  a  matter  be- 
tween the  principal  and  his  agent,  in  which  a 
third  party  has  no  interest.  .  .  ..  We  are  of  the 
opinion,  therefore,  that  contracts  fixing  or  giv- 
ing a  different  length  of  time  as  the  day's  work 
are  legal,  and  binding  on  the  parties  making 
them.'^  In  Lamed  v.  Andrews,  106  Mass.  437, 
8  Am.  Rep.  846,  the  court  stid:  *<It  is  to  be 
observed  that  the  act  does  not  expressly  declare 
that  sales  by  a  wholesale  dealer  who  neglects 
to  pay  the  tax  shall  be  illegal.  The  tax  is  not 
laid  upon  each  sale,  but  upon  the  business  or 
•calling.  The  illegality  does  not  attach  to  the 
sale,  but  consists  in  not  paying  the  tax  im- 
posed upon  the  business.  .  .  .  These  and  other 
-considerations  lead  us  to  the  conclusion  that  it 
was  not  the  intention  of  Congress  to  prohibit 
.and  make  unlawful  each  sale  made  by  a  whole- 
sale dealer  who  neglects  to  pay  his  tax.  The  ob- 
ject of  the  tax  was  to  provide  internal  revenue 
to  support  the  government,  and  not  to  regulate 
domestic  trade  m  the  states.  It  imposes  a  tax 
upon  wholesale  dealers,  and  provides  a  penalty 
if  they  neglect  to  pay  such  tax.  We  think 
this  was  designed  to  operate  upon  the  person, 
•and  not  upon  the  business.  If  Congress  had 
intended  to  subject  the  dealer  neglecting  to  pav 
his  tax  to  the  additional  liability  of  having  all 
his  sales  rendered  illegal,  we  think  they  would 
have  so  declared  in  unequivocal  terms."  The 
:8ame  line  of  reasoning  was  adopted  by  Judge 
Hawley  in  Mandlebaum  ▼.  Oregovich,  17 
Nev.  87. 

From  a  careful  study  of  all  the  authorities 
we  think  that  the  better  class  of  authorities  and 
the  better  reasoning  leads  to  the  conclusion 
that,  where  the  prohibition  is  implied  from  a 
penalty  imposed,  sa  in  the  case  at  bar,  thepro- 
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hibition  being  for  the  protection  of  the  pub- 
lic revenue,  and  no  declaration  in  the  statute 
making  the  prohibited  act  void,  the  doing  of 
such  act  is  not  illegal  There  is  nothing  io 
our  statutes  which  makes  it  unlawful  to  loan 
money  at  interest.  There  is  nothing  in  our 
statutes  which  says  that  it  is  unlawful  to  fol- 
low the  business  of  loaning  money  at  interest. 
Such  business  is  not  malum  in  se,  nor  is  it 
malum  prohibitum.  Anyone  may  conduct 
the  business,  but.  under  our  statutes,  if  he  does 
so,  he  must  obtain  the  license;  and  if  he  car 
rieson  such  business  without  paying  the  license 
tax  and  obtaining  the  license,  he  is  guilty  of  a 
misdemeanor.  The  offense  consists,  not  in  do- 
ing the  business,  for  that  is  not  prohibited. but 
in  failing  to  pay  the  license  tax.  The  stat- 
ute was  passed,  not  to  protect  the  public, 
not  to  protect  the  borrower,  nor  to  prevent 
the  loaning  of  money  at  interest,  but  for 
the  purpose  of  raising  thc'revenue  to  be  derived 
from  the  license  taxes  to  be  collected  from  those 
persons  who  should  engage  in  the  business  of 
loaning  money  at  inteiest.  Section  6988  of 
our  statutes,  supra,  was  enacted  to  protect  the 
public  revenue,  not  for  the  purpose  of  maltinc: 
void  any  contract  made  in  violation  of  it.  Take 
the  case  at  bar.  The  respondent  loaned  $2,800 
to  the  appellants.  The  respondent  was  doing 
the  business  of  loaning  money  at  interest,  in 
violation  of  ]aw,witboutthe  license.  This  was 
a  fraud  upon  the  public  revenue,  but  was  no 
injury  to  the  appellants.  For  such  failure  the 
legislature  has  said  to  respondent:  **You  are 
guilty  of  a  misdemeanor.  The  assessor  and 
collector  may  direct  suit  against  you.  and  re- 
cover the  license  tax  imposed  by  statute,  to- 
gether with  $20  'damages."  But  the  leei-^la- 
ture  has  not  further  said  that  "you  shall  not 
recover  back  any  money  which  you  may  loan 
at  interest  before  paying  such  license  tax."  It 
is  the  duty  of  the  court  to  construe  all  of  our 
statutes  which  relate  to  the  subject  in  question 
in  pari  materia,  and  ascertain  what  the  inten- 
tion of  the  legislature  was  as  to  the  validity  of 
the  contract  in  question.  A  careful  considera- 
tion of  the  said  statutes,  of  the  subject  matter 
and  object  to  be  obtained,  convinces  us  that  it 
was  not  the  intention  of  the  lecrislature  that  a 
violation  of  §  6988,  supra,  should  be  attended 
with  any  penalty  other  than  those  prescribed 
by  the  stat  utes.  If  the  act  of  loaning  money  at 
interest  was  injurious  to  morals  or  good  society 
or  prohibited  by  law.  we  could  not  come  to 
this  conclusion.  The  legislature  may.  within 
the  limits  of  the  Constitution,  prescribe  traffic 
regulationo,  and  may  impose  upon  a  businej^ 
a  tax,  and  require  persons  intending  to  engage 
in  such  business  to  obtain,  before  doing  so,  a 
license;  and  we  think  the  legislature  might  eo 
one  step  further,  and  say  that  whoever  should 
engage  in  any  business  upon  which  a  license 
taxis  imposed  without  first  paying  such  license 
tax.  should  not  only  be  fined  and  imprisoned, 
one  or  both,  but  that  such  person  should  not 
recover  upon  any  contract  made  by  him  while 
engaged  In  sucn  business  without  a  license. 
But  the  legislature  has  not  done  so,  nor  has  it 
shown  any  intention  to  attend  such  forfeiture 
upon  a  person  violating  the  statute.  Having 
specified  the  penalty  for  a  violation  of  the  stat- 
ute, and  further  provided  for  the  collection  of 
the  license  tax  with  damagesiwe  are  authorized 
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to  and  do  conclude  that  the  legialatare  did  DOt 
intend  that  anjr  further  punishment  should  he 
inflicted.  This  conclusion  is  strenf^thened  by 
the  well-known  principle  that  forieituces  are 
not  favored  In  law;  nor  does  this  court  favor 
the  idea  of  giving  one's  goods  to  another  with- 
out compensation.  We  think  that  the  respond- 
ent clearly  has  the  right  to  recover  hack  the 
mnney  which  it  loaned  to  the  appellants. 

But  another  serious  question  arises  in  this 
case,  which  we  will  now  consider.  The  inter- 
est coupon  notes  attached  to  each  of  the  four 
principal  notes,  and  numbered  from  1  to  6 
in  the  respective  series,  bv  their  terms  draw 
interest  from  their  maturity.  Sections  1264- 
1266,  Rev.  Slat.  Idaho,  are  as  follows: 

*'Sec.  1264.  Parties  may  agree  in  writing  for 
the  payment  of  anv  rate  of  interest  on  money 
due  or  to  become  due  on  any  contract,  not  to 
exceed  the  sum  of  li  per  cent  per  month;  any 
judgment  rendered  on  such  contract  bears  in- 
terest at  the  rate  of  10  percent  per  annum  un- 
til saiisded. 

"Sec.  1265.  Compound  interest  is  not  al- 
lowed, but  a  debtor  may  agree  in  writing  to 
pay  interest  upon  interest  overdue  at  the  date 
of  such  agreement. 

''See.  1266.  If  it  is  ascertained  in  any  suit 
brought  on  any  contract  that  a  rate  of  interest 
has  been  contracted  for  greater  than  is  author- 
ized by  this  chapter,  either  directlv  or  indi- 
rectly, in  money  or  in  property,  such  contract 
works  a  forfeiture  of  10  cents  on  the  hun- 
dred by  the  year,  and  at  that  rate  upon  the 
amount  of  such  contract,  to  the  school  fund  of 
the  county  in  which  the  suit  is  brought,  and 
the  plaintiff  mtist  have  judgment  for  the  prin- 
cipal sum  less  all  payments  of  principal  or  in- 
terest theretofore  made,  and  without  interest  or 
cost.  The  court  must  render  judgment  in  said 
action  for  10  per  cent  per  annum  upon  the  en- 
tire principal  in  said  contract,  against  the  de- 
fendant in  favor  of  the  state  for  the  use  of  the 
flchool  fund  of  the  county,  whether  the  unlaw- 
ful interest  is  contested  or  not;  and  in  no  case 
where  unlawful  interest  is  contracted  for,  must 
the  plaintiff  have  judgment  for  more  than  the 
fuincipal  sum  less  the  payments  already  madp, 
whether  the  unlawful  mterest  be  incorporated 
with  the  principal  sum  or  not.  But  no  in- 
dorsee in  due  course  of  negotiable  paper  is  af- 
fected by  any  usury  exacted  by  any  former 
holder  of  such  paper  unless  he  has  actual  no- 
tice of  the  usury  previous  to  his  purchase:  but 
in  no  such  case  the  judgment  above  provided 
in  favor  of  the  schocjl  fund  must  be  entered 
agaiust  the  drawer  or  maker,  if  a  party  to  the 
action,  and  he  may  recover  back  the  usury 
paid  from  the  party  who  received  the  same." 

"Section  1265,  svpra,  limits  the  right  of  the 
parties  to  cootract  under  §  1264.  supra,  and  for 
bids  the  agreeing  to  pay  compound  interest, 
except  in  one  case  only,  to  wit.  when  interest 
is  past  due.  a  party  may,  in  writing,  agree  to 
pay  interest  on  such  overdue  interest.  The 
appellants  contend  that  the  judgment  in  this 
case,  which  gave  to  re.spondent  the  amount  of 
the  principal  notes,  the  amount  of  the  unpaid 
interest  coupon  notes,  with  interest  on  the  lat- 
ter, was  erroneous,  and  that  the  respondent  is 
not  entitled  to  recover  on  said  mortgage  in- 
debtedness anything  more  than  the  original 
principal  less  all  payments  heretofore  made  in 
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principal  or  interest;  and  we  agree  with  the  ap- 
pellant in  this  particular.  We  are  aware  that 
the  Supreme  Court  of  the  United  States,  in 
Pana  v.  Bowler,  107  U.  S.  529,  27  L.  ed.  424, 
and  in  other  cases,  has  held  that  the  interest 
coupons  of  municipal  bonds  draw  interest  after 
maturity  according  to  the  law  of  the  place 
where  such  coupons  are,  by  their  terms,  pay- 
able. In  Wisconsin  it  was  repeatedly  held 
that  where,  by  the  terms  of  an  instrument,  in- 
terest became  due  at  certain  specified  times, 
compound  interest  was  allowable  upon  each 
instalment  of  interest  after  the  maturity  of  such 
instalment.  And  in  Texas  it  was  held  in 
Lewis  V.  PascJtal,  87  Tex.  815,  that  compound 
interest  was  allowable.  In  the  latter  case  the 
rule  was  justified  on  the  ground  that  it  was 
not  prohibited  bv  the  statutes  of  Texas.  We 
apprehend  that  it  will  not  be  questioned  but 
that  the  legislature  can  regulate  the  matter  of 
interest,  and  may  prohibit  altogether  compound 
interest.  It  is  no  answer  to  the  statute  in  the 
case  at  bar  to  say  that  the  compound  interest 
provided  for  in  the  coupon  notes  when  added 
to  the  simple  interest  falls  below  the  legal  and 
contractual  rates  provided  by  our  statutes. 
When  no  rate  is  agreed  upon,  our  statutes  fix 
the  rate,  and  at  the  time  the  contract  in  ques- 
tion was  made,  the  legal  rate  was  10  per  cent; 
and  where  the  parties  were  not  satisfied  with 
this  rate  they  could,  by  agreement  in  writing, 
fijL  any  rate  desired  with  these  restrictions. 
They  could  not  agree  upon  a  rate  higher  than 
li  per  cent  per  month,  or  provide  in  advance 
for  compound  interest.  The  coupon  notes  in 
question  were  usurious,  providing  as  they  did 
for  interest  upon  interest  which  was  not  over- 
due at  the  time  they  were  made.  It  appears 
from  the  alle^tions  of  the  complaint  that  the 
coupon  notes  J^os.  1  and  2  of  each  of  the  series, 
amounting  in  all,  as  we  gather  it  from  the 
complaint,  to  the  sum  of  f364,  were  paid  by 
appellants  before  this  action  was  commenced. 
The  respondent  cannot  be  entitled  under  the 
statutes,  suprA^  to  judgment  for  more  than  the 
principal  sum  loaned  by  it  to  the  appellants, 
less  said  interest  payments,  and  without  inter- 
est or  costs,  and  to  this  extent  only  its  mort- 
gage security  is  good.  The  interest  beii^  for- 
feited under  the  statu tes,#t/pr6r,  and  the  prin- 
cipal debt  not  due  by  the  terms  of  the  contract, 
no  interest  being  past  due.  and  the  principal 
not  yet  due,  the  query  suggests  itself,  Was  not 
this  suit  prematurely  brought?  And  an  af- 
firmative answer  also  suggests  itself.  Proba- 
bly the  appellants  waive  such  question  if  they 
fail  to  raise  it.  It  is  the  duty  of  the  trial 
courts  to  see  that  the  provisions  of  §  1^66, 
suvra,  are  carried  out,  and  to  inflict  the  pen- 
alty therein  provided,  without  suggestion  so  to 
do  from  any  source. 

The  judgment  is  reversed,  and  the  cau^e  re- 
manded for  further  proceedings  consistent  with 
this  opinion.  Costs  of  appeal  awarded  to  ap- 
pellants. 

SulliTan,  Ch.  J.,  and  Huston*  J.,  concur. 

A  petition  for  rehearing  having  been  filed, 
HustOB*  J.,  on  July  6,  18$I7,  handed  down 
the  following  response: 

We  have  had  occasion  heretofore  to  say  that 
the  proposition  that  the  court  iui^  considera- 
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tion  of  a  case  has  not  been  limited  to  the  briefs 
or  oral  arguments  in  the  case  will  not  be  con- 
sidered as  a  ground  for  rehearing.  We  are 
permitted,  whenever  we  deem  further  argu- 
ment, either  written  or  oral,  essential  to  the 
proper  presentation  of  any  question,  to  call  for 
it;  but  this  does  not  involve  or  ioclude  the  right 
of  counsel,  whenever  they  think  they  have  not 
said  enough,  to  insist  upon  a  rehearing.  Al- 
though somewhat  lengthy,  we  have,  in  view 
of  the  importance  of  the  case,  and  the  facttbat 
the  questions  involved  are  new  in  this  jurisdic- 
tion, given  the  petition  in  this  cases  more  than 
ordinary  consideration.  We  And  but  two  ques- 
tions or  contentions  presented  by  the  petition. 
The  first  is  as  to  the  interest  coupons,  and  it  is 
contended  that  tbey  do  not  come  within  tbe 
probibition  of  our  statute.  We  cannot  recog- 
nize tbe  contention  of  petitioner  in  this  re- 
gard. The  statute  is  plain  and  unequivocal, 
and  to  permit  its  evasion  tbroughsuch  a  flimsy 
pretext  as  that  presented  in  the  petition  in  tbis 
case  would  be  inexcusable  at  least  Counsel 
cite  many  authorities  which  he  claims  are  de- 
finitive of  what  usury  is.  It  is  only  neces- 
sary, in  answer  to  them  all,  to  say  that  what  is 
usury  within  any  state  or  jurisdiction  is  what 
the  law  of  such  state  or  jurisdiction  declares  to 
be  such,  and  the  courts  thereof,  in  tbe  admin- 
istration of  the  law,  must  be  governed  thereby. 
Tbe  other  contention  of  petitioner,  tbat  the 
notes  which  the  mortgacre  sought  to  be  fore- 
closed in  this  case  were  given  to  secure  were 
made  payable  in  the  state  of  Vermont,  and 
that,  thefefore,the  contract  must  be  construed 
by  the  laws  of  that  state,  is  not  only  utterly 
untenable,  but  not  one  single  authority  of  tbe 
muliitude  cited  by  counsel  in  his  petition  sup- 
ports I  be  contention.  The  proposition  simply 
states  this:  A  foreign  corporation,  having  a  res- 
ident Q^ent  in  this  state,  engaged  in  tbe  business 
of  loaning  money  upon  interest,  may  avoid  the 
laws  of  this  state  in  regard  to  such  business,  and 
especially  in  regard  to  usury,  by  simply  making 
the  evidences  of  indebtedness  payable  in  some 
otherstate,  where  tbe  laws  against  usury  are  less 
onerous.  The  monstrosity  of  the  proposition  is 
too  apparent  to  require  comment,  and  in  sup- 
port qf  it  we  have  cited  to  us  tbe  following  au- 
thorities: ''A  bill  of  exchange  may  even  be 
drawn  on  another  state  to  take  advantage  of  a 
higher  local  rate  of  interest,  and  be  governed 
by  tbe  luw  of  such  state,  but,  if  a  note  is  void 
for  usury  where  made,  it  will  be  void  every- 
where, although  it  may  have  been  made  pay- 
able elsewhere  as  a  cover  for  the  usury."  1 
Randolph,  Com.  Paper,  §  28.  Again:  "Of 
course,  the  note  being  payable  at  tbe  residence 
of  the  payee  and  having  been  delivered  there, 
for  goods  sold  there,  must  be  deemed  and  taken 
to  be  a  West  Virjjinia  contract."  Tenant  v.  Ten- 
ant. 110  Pa.  478.  Again:  'The  notes  were 
made  and  payable  in  this  state,  and  in  detennin- 
ing  their  validity  and  effect  they  must  be  re- 
garded as  New  Hampshire  contracts."  In  Shoe 
cfi  Leather  Nat.  Jiank  v.  Wood,  142  Mass.  563, 
the  note  was  excuted  in  Kentucky,  and  made 
payable  in  Keniucky.  The  court  said:  "Under 
our  decisions,  these  various  circumstances  de- 
termine the  place  where  the  contract  was  ez- 
ecutc'i,  and  where  it  was  to  be  consummated. 
It  was  clearly  a  Kentucky  contract,  and  ia  to 
87  L  R.  A. 


be  governed  by  the  laws  of  that  common* 
wealth."  Without  a  single  exception '  the  aa- 
thorities  cited  in  the  petition  are  to  this  effect, 
and  are  all  cases  arising  upon  commercial  paper 
and  in  transitory  actions,  and  how  they  can  be 
said  to  uphold  the  contention  that  a  corpora- 
tion in  the  state  of  Vermont  can  loan  money 
upon  mortgages  upon  land  situated  in  Idaho, 
by  and  through  an  agent,  necessarily  a  resident 
of  Idaho,  the  debtor  being  a  resident  of 
Idaho,  and  the  contract  maide  in  Idaho,  and 
may,  in  attempting  to  enforce  a  claim  onlyen* 
forceable  in  Idaho,  insist  that  the  laws  of  Ver- 
mont shall  be  the  rule  of  construction  of  such 
contract,  when  the  corporation  is  organized  in 
the  stsie  of  North  Dakota,  simply  b^^ause,  for 
the  palpable  purpose  of  evading  tbe  usury  laws 
of  Idaho,  the  notes  were  in  terms  made  payable 
in  Vermont,— is  a  proposition  we  cannot  enter- 
tain. Tbis  being  purely  an  action  in  rem,  and 
tbe  enforcement  of  the  claim  being  only  main- 
tainable  in  Idaho,  how  can  It  be  contended 
that  the  intention  of  the  parties  was  that  tbe 
laws  of  Vermont  should  obtain  in  the  construe 
tion  of  tbe  contract?  Tbe  matter  of  usury  is 
peculiarly  statutory.  It  has  no  recognition  in 
the  common  law,  and  the  legislation  in  reirard 
to  it  in  the  various  states  of  the  Union  has  been 
as  diversified  as  the  ever  conflicting  interealsof 
greed  on  the  one  hand,  poverty  on  the  other,, 
have  been  dominant.  As  to  the  policy  of  usury 
laws  in  tbe  abstract  it  is  not  our  province  to 
discuss  that  subject.  We  are  simply  called 
upon  to  administer  the  law  as  we  find  it.  Itia 
no  part  of  the  duty  of  the  court  to  make  law 
by  construction  to  suit  a  given  case,  or  serve  a 
persistent  contention,  backed  though  it  maybe 
by  whatever  influence  predicated  upon  an  as- 
sumed policy.  Judge- made  law  is  becoming 
daily  more  obnoxious  to  deserved  criticism,  and 
is  pernicious  in  its  tendency,  as  being  destruc- 
tive of  the  elementary  principles  of  our  goy- 
ernment. 

The  very  able  and  energetic  efforts  of  coun- 
sel to  do  away  with  the  plain  and  unambigu- 
ous provisions  of  the  statute  cannot  avail.  We 
have  examined  the  statutes  of,  we  think,  all  of 
the  states  upon  tbe  subject  of  usury  and  inter- 
est. We  find  but  one  state  in  which  a  similar 
statute  to  that  of  Idaho  exists,  and  tbat  ia  the 
state  of  Minnesota.  Our  statute  would  seem 
to  have  been  taken  almost  literally  from  that 
of  Minnesota,  and  we  have  been  unable  to  find 
any  decision  from  the  supreme  court  of  that 
state  recognizing  the  construction  contended 
for  by  tbe  respondent.  The  rule  of  the  btatute 
is  not  novel.  In  Van  Bensehooten  v.  Lau)$on, 
6  Johns.  Ch.  818. 10  Am.  Dec.  888,  Chancellor 
Kent  lays  it  down  as  a  principle  of  equity  that 
* 'compound  interest  is  not  allowed,  unless  on  a 
special  agreement  in  writing  after  the  lawful 
interest  has  become  due,"  and  the  learned 
chancellor  declares  it  to  be  a  **  well-settled  rule,* 
citing  Lord  Manners  [Lord  Clortgartp  v.  Im- 
touched  1  Ball  &  B.  480;  Lord  Hardwicke  in 
ThornJiiU  v,  EeanB,  2  Atk.  880,  note  1;  and 
this  principle  has  been  recognized  and  main- 
tained by  various  decisions  of  the  court  of  last 
resort  in  New  York.  Mowry  v.  Bishop^  5 
Paige,  98;  Young  Y.  HiU,  67  N.  Y.  162,  38  Am. 
Rep.  99,  and  cases  there  cited.  Our  statute  ia 
but  the  recognition  and  embodiment  of  thai 
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principle,  and  for  the  courts  to  attempt  to  ab- 
Berate  or  abrogate  It  by  construction  would  be 
an  assumption  as  wicked  as  unwarrantable. 

Counsel's  contention  tbat  tbe  several  sections 
of  a  statute  relating  to  one  subject  should  be 
construed  separately,  and  not  in  pari  materia 
not  only  is  not  supported  by  any  authority,  but 
IS  in  conflict  with  the  elementary  rules  of  stat- 
utory construction.  Section  1285.  Rev.  Stat., 
declares  in  words,  "Compound  interest  is  not 
allowed,  but  a  debtor  may  agree  in  writinc:  to 
pay  interest  upon  interest  overdue  at  the  date 
of  such  agreement."  By  §  1266.  Rev.  8tot.. 
whenever  It  appears  that  unlawful  interest  has 
been  contracted  for  "whether  the  unlawful 
Interest  is  contested  or  not,"  it  is  provided  that 
"in  no  case  where  unlawful  interest  is  con- 
tracted for  must  the  plaintiff  have  Judgment 
for  more  than  the  principal  sum  less  the  pay- 
ments already  made,  whether  the  unlawful  in- 


terest b3  incorporated  with  the  principal  sum 
or  not."  The  contention  of  counsel  tbat  we 
should  ignore  the  universally  recognized  rules 
of  construction  for  the  purpose  of  evading  the 
plain,  unambi.GTuous  provisions  of  the  statute 
has  all  tbe  persistency  of  Bassanio's  plea  with- 
out the  merit  arising  from  the  circumstances. 

Since  the  filing  of  petition  for  a  rehearing,  f 
appellant  has  applied  for  a  restitution  of  prem- 
ises under  the  provisions  of  ^  4825,  Rev.  Stat. 
The  appellant  is  entitled  to  restitution,  and  the 
district  court  is  directed  to  issue  an  order  to 
that  effect,  it  appearing  from  the  record  that 
the  premises  have  been  sold  under  the  decree 
of  the  district  court,  and  have  been  purchased 
by  plaintiff. 

Ahearing  denied. 

SuUiTaiit  Cb.  J.,  and  i^a&rles,  J.,  con- 
cur. 


MONTANA  SUPREME  COURT. 


NATIONAL     CASH    REGISTER     COM- 
PANY, Betpt., 

J.  A.    BROWN  and  R    D.    ALTON,  Im- 
pleaded,  etc,  Appt. 
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1.  A  retiring  member  of  a  firm  does  not 
beeome  a  mere  surety  upon  m  firm  debt 

because  of  tbe  coDtiouiD^r  partner^e  aareement 
to  pay  the  firm  debts  and  tbe  creditor*8  kDOwi- 
edire  of  such  agreement,  so  as  to  make  tbe  release 
of  an  attachment  upon  sufflcteot  property  of  tbe 
contlQufoir  partner  to  pay  tbe  debt  operate  as  a 
release  of  tbe  retiring  partner. 

(February  1&.  1807J 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Park  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  due  on  certain  promissory 
notes.    Afflrmed, 

Statement  by  Pemberton,  Ch.  J.: 
This  is  an  action  commenced  in  a  Justice  of 
the  peace's  court  in  Park  county,  by  the  plain- 
tiff, to  recover  Judgment  against  the  defend- 
ants on  four  promiasory  notes,  described  in 
the  complaint.  In  the  justice's  court  the  de- 
fendant, J.  A.  Brown  defaulted,  and  Judgment 
was  entered  against  him.  The  defendant  R. 
D.  Alton  appeared  and  filed  a  separate  an- 
swer, which  is  in  substance  as  follows:  It 
admits  tbe  execution  of  the  notes  sued  on  by 
the  firm  of  J.  A.  Brown  &  Co.,  as  alleged  in 
the  complaint.  Defendant  Alton,  for  a  fur- 
ther and  separate  defense,  alleges  that  on  the 
7th  day  of  April,  1894,  and  for  a  long  time 
prior  thereto,  he   and   the   defendant  J.  A. 


Note.— As  to  tbe  rifirbcs  of  partners  after  dtasolu- 
tion  to  interrupt  tbe  statute  of  limitations  In  case 
of  firm  debts,  see  noU  to  Eerper  v.  Wood  (Oblo>  15 
L.B.A.  666. 

a?  L.  a  A. 


Brown  were  partners,  doing  business  under 
the  firm  name  and  style  of  J.  A.  Brown  &  Co., 
at  Livingstcm,  Park  county;  tbat,  on  said  day. 


said  firm  was  dissolved  by  mutual  consent,  bv 
an  agreement  in  writing,  by  the  terms  of  which 
agreement  defendant  Alton  retired  from  said 


firm,  and  the  defendant  Brown  continued  tbe 
business  conducted  by  said  firm,  took  all 
the  assets  thereof,  and  agreed  to  collect  the 
accounts  due  to,  and  pay  all  the  indebtedness 
of,  said  firm  of  J.  A.  Brown  &  Co. ;  tbat,  at 
the  time  of  the  dissolution  of  the  firm,  the 
notes  in  suit  were  outstanding  against  said 
firm;  that,  thereafter,  on  the  19th  day  of  No- 
vember, 1894,  the  plaintiff  commenced  an  ac- 
tion in  the  Justice*8  court  of  Livingston  town- 
ship, in  said  county,  against  the  defendants, 
upon  tbe  idei)tical  notes  set  forth  in  the  com- 
plaint in  this  suit,  by  filing  said  notes  in  said 
justice's  court,  and  procuring  a  summons  to  be 
issued  thereon;  that,  at  the  time  of  tbe  com- 
mencement of  said  suit,  tbe  plaintiff  caused  a 
writ  of  attachment  to  be  issued  out  of  said  jus- 
tice's court,  which  writ  was  delivered  to  the 
constable  of  said  township,  and  which  was 
served  by  said  constable  by  levying  upon  suffi- 
cient property  of  the  defendant  .J.  A.  Brown 
to  fully  pay  off  and  satisfy  said  notes  and  costs; 
that,  at  the  time  of  the  commencement  of  said 
suit  in  said  Justice's  court,  the  plaintiff  and  its 
attorneys  were  informed  and  knew  of  the  dis- 
solution of  said  firm,  and  that  said  J.  A. 
Brown  had  succeeded  to  all  tbe  assets  of  the  firm 
and  had  contracted  to  pay  tbe  plaintiff's  said 
demands,  together  with  all  the  other  indebted- 
ness of  said  firm.  Defendant  Alton  further 
alleges  that,  at  the  time  of  the  commencement 
of  said  suit  and  the  issue  and  levy  of  said  at- 
tachment, the  said  defendant  Brown  was  in- 
solvent, and  that  this  fact  was  well  known  to 
the  plaintiff  and  its  attorneys:  tbat  after  the 
commencement  of  said  suit  and  levy  of  said 
attachment,  and  while  tbe  constable  had  suffi- 
cient property  in    his   possession   under  said 

writ  of  attachment  to  satisfy  the  plainlilTs  4^- 
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mand,  this  defendant  notified  the  plaintiff  and 
its  attorneys  that  the  said  firm  of  J.  A.  Brown 
&  Co.  had  been  dissolved,  that  said  Brown  had 
all  of  the  assets  of  tlie  firm,  and  bad  agreed  to 
pay  all  of  its  indebtedness,  including  the  plain- 
tift's  demand  and  urjB[ed  and  requested  and 
demanded  the  plaintiff  to  proceed  with  said 
suit,  and  make  the  amount  of  its  claim  oat  of 
the  property  of  the  defendant  J.  A.  Brown, 
which  was  then  held  under  attachment;  that 
said  plaintiff,  notwi  hstanding  the  urgent  re- 
quests and  demands  of  thia  defendant,  and 
contrary  to  his  expressed  wish,  and  with  full 
knowledge  of  all  the  facts  aforesaid,  released 
the  property  of  said  defendant  Brown  which 
was  held  under  said  writ  of  attachment,  and 
dismissed  said  suit ,  that,  subsequent  to  the  re 
lease  of  said  attachment  and  the  dismissal  of 
said  suit,  the  defendant  Brown  made  an  assign- 
ment for  the  benefit  of  his  creditors,  and 
at  all  times  since  has  been,  and  now  is,  insolv- 
ent and  irresponsible  financially.  To  this  an- 
swer of  defendant  Alton,  the  plaintiff  filed  a 
eeneral  demurrer,  which  was  overruled  by  the 
justice;  and,  the  plaintiff  having  elected  to 
stand  on  his  demurrer,  Judgment  was  rendered 
by  said  justice  in  favor  of  defendant  Alton, 
from  which  judgment  plaintiff  appealed  to  the 
district  court.  In  the  district  court  the  case 
was  again  heard  on  the  demurrer  of  plaintiff 
to  the  separate  answer  of  defendant  Alton,  and 
the  same  was  sustained;  whereupon  defendant 
R.  D.  Alton  elected  to  stand  on  his  answer, 
and  judgment  was  entered  against  him.  From 
this  judgment  defendant  Alton  appeals. 

Messrs.  Campbell  &  Stark«  for  appel- 
lant: 

Upon  the  dissolution  of  a  partnership  when 
one  partner  takes  all  the  assets  of  the  firm, 
and  agrees  to  pay  all  the  debts,  the  retir- 
ing partner  becomes,  as  between  the  partners, 
merely  a  surety  for  the  payment  of  the  firm 
debts,  and  is  entitled  to  all  the  rights  of  a 
surety  from  creditors  of  a  firm  who  have  ac- 
tual notice  of  the  terms  of  the  dissolution. 

Smith  V.  S^telden,  85  Mich.  42.  24  Am.  Rep. 
529;  Bank  of  Missouri  v.  Matson,  26  Mo.  248, 
72  Am.  Dec.  208;  Oriental  Financial  Oarp.  v. 
Overend,  L.  R.  7  Ch.  142;  24  Am.  &  £ng.  Enc. 
I^w,  pp.  724,  725;  Smith  y,  Freykt,  4  Mont. 
489,  47  Am.  Rep.  858. 

Where  on  the  dissolution  of  a  copartnership 
one  partner  purchases  the  interest  of  his  co- 
partners, agreeing  to  pay  all  the  partnership 
liabilities,  the  partner  thus  retiring  may  still  be 
held  liable  by  the  creditors,  but  if  he  is  com- 
pelled to  pay  he  is  entitled  to  indemnity  from 
the  other  partner,  and  is  therefore  to  such  other 
partner  a  surety  merely  upon  the  partnership 
obligation. 

Smith  V.  Shelden,  35  Mich.  42,  24  Am.  Rep. 
529:  I^iihausei'Y.  Bavmeister^  47  Minn.  151; 
ColgroveY.  Tallman,  67  N.  Y.  95,  28  Am.  Rep. 
90;  Goarley  ▼.  Tyler  (Tex.  Civ.  App.)  15  S. 
W.  781:  Brandt,  Suretyship,  828;  Baylies, 
Sureties  &  Guarantors,  40. 481. 482;  Kinney  v. 
M'Cullough,  1  Sandf.  Ch.  370;  Johnson  ▼. 
Emeriek,  70  Mich.  216;  Barber  v.  Qillson,  18 
Nev.  89;  Wendlandt  v.  SoJire,  87  Minn.  162;  2 
Dan.  Neir.  Inst.  8d  ed.  §  1800a;  24  Am.  &Ene. 
Enc.  Law,  p.  721,  and  note;  17  Am.  &  £ng. 
Enc.  Law,  p.  1129;  WHliafns  v.  Boyd,  75  Ind. 
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286;  Johnson  y.  Taung,  20  W.  Ya.  614;  Chand- 
ler y.  Higgins,  109  III.  608. 

After  the  plaintiff  had  full  knowledge  of  the 
terms  of  the  dissolution,  the  plaintiff  com- 
menced an  attachment  suit  on  the  identical 
notes  sued  upon  in  this  action  and  levied  upon 
sufficient  property  belonging  to  the  defendant 
Brown  to  satisfy  the  amount  of  the  claim,  and 
subsequently  without  the  consent,  and  over 
the  protest,  of  the  defend  ant  Alton,  released  the 
attachment  and  dismissed  the  suit. 

Buch  acts  on  the  part  of  a  creditor  would 
operate  as  a  release  of  a  surety. 

24  Am.  &  Eng.  Enc.  Law,  p.  854;  Ouran  y. 
Colbert,  8  Ga.  2&,  46  Am.  Dec.  427;  IHxon  y. 
Etoing,  8  Ohio,  281,  17  Am.  Dec.  590:  Bank  of 
Missouri  y.  Matson,  26  Mo.  248,  72  Am.  Dec 
208;  Bobeson  y.  Boberts,  20  Ind.  155,  88  Am. 
Dec.  808;  Mingns  y.  Daugherty,  87  Iowa,  56. 

Mr.  E.  C.  Day,  for  respondent: 

Where  the  obligors  are  in  fact  joint  debtors, 
the  creditor  accepts  them  aasuch,  and  no  sub- 
sequent arrangement  between  the  joint  debtors 
alone  can  change  that  relation. 

Maingay  y.  Lewis,  5  Ir.  C.  L.  Rep.  229; 
Ramon  y.  Taylor,  30  Ohio  St  389;  Bamts  y. 
Boyers,  84  W.  Va.  803. 

In  order  to  giye  any  weight  to  an  agree- 
ment whereby  liabilities  are  extinguished,  it  is 
essential  that  all  parties  in  interest  should  be 
parties  to  the  agreement. 

Wadhams  y.  Page,  1  Wash.  420;  Shriter  y. 
LorQoy,  82  Cal.  575;  FsmUt  y.  Praiher,  48 
Ind.  119. 

Assuming  the  defendants  to  baye  acquired 
the  rights  of  a  surety,  the  failure  of  the  cred- 
itors to  sue  the  principal  debtor  after  notice  by 
the  surely  does  not  release  the  surety  in  the  ab- 
sence of  a  statute  to  that  effect.  The  surety's 
remedy  is  to  pay  the  note  and  himself  sue  the 
principal  debtor. 

Smith  y.  Freyler,  4  Mont.  489,  47  Am.  Rep. 
858. 

Pemberton*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  appellant  contends  that  by  the  terms  of 
the  dissolution  of  the  partnership  firm  of  J.  A. 
Brown  &  Co.,  as  set  out  in  the  separate  an- 
swer, he  became  a  surety  for  the  payment  of 
the  firm's  debts,  and  that  he  was  entitled  to  the 
rights  of  such  surety  from  the  creditors  of 
the  firm  having  actual  notice  of  the  terms  of 
the  dissolution;  and,  further,  that  the  plaintiff, 
having  brought  suit  by  attachment  against  the 
firm,  and  having  attached  sufficient  property 
in  the  hands  of  Brown,  the  principal,  to  satisfy 
its  demand,  and  subsequently,  without  the 
consent  and  against  the  protest  of  the  surety, 
havinff  released  the  attachment  and  dismissed 
the  suit,  thereby  released  appellant,  the  surety, 
from  all  liability  on  the  notes  sued  on. 

The  questions  raised  by  the  contention  of 
the  appellant  were  fully  discussed  in  Rawson 
y.  Taylor,  80  Ohio  St.  889,  27  Am.  Rep.  464, 
and  the  conclusion  reached  that  *'a  retiring 
partner  remains  liable  for  all  the  existing  debts 
of  the  firm  to  the  same  extent  as  if  he  had  not 
retired.  An  agreement  between  him  and  the 
remaining  partners,  or  with  the  new  firm  that 
succeeds,  tbat  they  will  assume  and  pay  all 
such  debts,  while  valid  as  between  the  part- 
ners, has  no  effect  upon  tbe^  cn^ditora  of  the 
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old  firm,  unless  they  become  parties  thereto." 
Id  rentier  v.  Prat/ter,  48  Ind.  119,  a  case  in- 
volving the  question  under  discussion,  it  was 
said:  *'Two  partners,  owing  debts  and  hav- 
ing assets,  dissolved  partnership,  and,  by 
agreement,  one  partner  was  to  retain  all  the 
assets,  and  pay  all  the  debts,  and  manage  and 
close  up  the  business.  The  partner  who  had 
withdrawn  from  the  management  of  the  busi- 
ness, desiring  a  discharge  from  further  per- 
sonal liability  on  a  certain  note  made  by  said 
firm  and  hela  by  one  of  the  creditors  thereof, 
acquainted  such  creditor  with  the  facts  of  the 

gartnership  arrangement,  and  proposed  to  pay 
im  one  half  the  amount  of  said  note,  the 
creditor  to  relieve  him  from  further  liability, 
and  look  to  the  effects  in  the  hands  of  the 
former  partner  and  to  such  partner  personally 
for  the  other  half;  which  proposition  the  credit- 
or accepted,  and  one  half  the  amount  of  said 
note  was  then  paid  accordingly.  Held,  that 
such  part  fMiyment  was  not  a  sufficient  consid- 
eration for  the  promise  to  release  the  party 
making  it  as  to  the  remainder."  In  Shriver  v. 
Lov^ay,  82  Cal.  575,  a  case  almost  exactly 
like  the  one  at  bar,  the  court  said:  "The 
plaintiff  sued  Lovejoy — the  surviving  partner 
of  Lovejoy  &  Co. —  and  Grand  voinet  upon  a 
Joint  and  several  promissory  note  made  by 
Lovejoy  &  Co.  and  Grandvoinet  to  the  plain- 
tiff. Grand  voinet  relied  for  a  defense  mainly 
on  the  fact  that  Lovejoy  &  Co.  were  the  prin- 
cipal debtors,  that  be  was  only  their  surety: 
and  that  the  plaintiff  after  having  commenced 
this  action  and  attached  sufficient  property  of 
Lovejoy  to  satisfy  the  demand,  released  the 
property  from  the  attachment,  and  the  same 
was  attached  by  other  creditors  of  Lovejoy. 
The  court  gave  judgment  for  the  plaintiff.  All 
the  makers  of  a  joint  and  several  promissory 
note,  whatever  may  be  their  true  relation  be- 
tween themselves,  stand,  as  to  the  payee,  as 
principals.  The  promise  of  each  is  an  abso- 
lute and  primary  promise,  not  a  conditional  or 
secondarv  promise.  The  creditor  is  not  in- 
terested in  knowing  the  relation  of  the  mak- 
ers with  each  other.  In  a  suit  on  the  note, 
he  ought  not  to  be  delaved  by  an  investiga- 
tion into  matters  which  do  not  concern  him." 
And  it  was  held  that  the  facts  alleged  consti- 
tuted no  defense.  Johnson  v.  Mmeriek,  70 
Mich.  215.  This  court,  in  Smith  v.  FreyUr,  4 
Mont.  489,  47  Am.  Rep.  858,  fully  discusses 
the  questions  here  presented,  and  collates  the 
authorities.  .In  that  case  we  said;  *'When  a 
surety  signs  a  promissory  note,  his  promise  is 
absolute  and  unconditional  to  pay  the  same 
when  it  becomes  due.  And  there  is  no  escape 
from  this  promise  unless  the  payee  or  holder 
releases  him.  He  does  not  promise  that  he 
will  pay,  if  the  payee  or  holder  fails  to  collect 
the  note  by  an  action  against  the  principal. 

87  L.R.  A. 


The  payee  or  holder  does  not  receive  the  note 
with  an  implied  promise  that  he  will  exhaust 
his  remedy  against  the  principal  before  pro- 
ceeding against  the  surety.  The  obligation  of 
the  surety  is  to  pay  according  to  the  terms  of 
his  promise,  and  he  may  protect  himself  by 
paying,  and  then  proceeding  against  the  prin- 
cipal, and  that  is  his  remSdy.  .  .  .  The 
authorities  are  decidedly  in  favor  of  the  propo- 
sition, in  absence  of  any  statutory  provision 
controlling  it,  that  if,  after  the  debt  is  due.  the 
surety  request  the  creditor  to  sue  the  principal, 
who  18  then  solvent,  and  the  creditor  fails  to  do 
so,  and  the  principal  afterwards  becomes  in- 
solvent, the  surety  is  not  thereby  discharged. 
And  if  there  were  no  authorities  on  the  sub- 
ject, considering  the  nature  of  the  obligation 
of  a  surety,  we  do  not  well  see  how  the  con- 
tjrary  could  be  maintained.  The  contract  of 
the  surety  to  pay  is  as  absolute  as  that  of  the 
principal,  and  he  cannot  change  his  absolute 
promise  into  a  conditional  one  to  pay,  provid- 
ing the  creditor  cannot  collect  from  the  prin- 
cipal. The  averment  in  the  answer,  that  the 
plaintiff  theretofore  agreed  to  and  did  release 
the  defendant  from  all  liability  on  the  note,  is 
the  averment  of  a  legal  conclusion;  and  the 
further  averment  that  the  plaintiff  then  and 
there  told  the  defendant  to  rest  easy,  that  he 
would  not  look  to  him  for  the  payment  of  the 
note,  but  that  the  principal  was  good  enough 
for  him,  and  that  he  would  trust  him  for  the 
payment  thereof,  is  a  promise  without  a  con- 
sideration, and  would  not  have  prevented  the 
plaintiff,  the  payee,  from  at  once  commencing^ 
action  against  the  surety  to  collect  the  note."' 
We  are  aware  that  there  are  some  authoritiea 
which  hold  with  appellant's  contention;  but 
recent  authorities  draw  a  marked  distinction 
between  cases  ** where  the  relation  of  principal 
and  surety  existed  inter  ae  at  the  time  the  obli- 
gation was  entered  into,  of  which  the  creditor 
had  knowledge,  and  a  case  of  joint  principals 
inter  ee  at  the  date  of  the  obligation,  and  a 
subsequent  agreement  between  the  joint  debt- 
ors, by  which,  as  between  themselves,  one  be- 
comes a  surety  of  the  other,  of  which  subseouent 
arrangement  the  creditor  had  knowledge." 
Raweon  v.  Taplor,  80  Ohio  St.  889, 27  Am.  Hep. 
464;  Stffire  v.  Redman,  L.  R  1  Q.  B.  Div.  586. 
We  are  firmly  of  the  opinion  that  one  obli- 

gor  cannot  change  hi.s  relation  to  his  creditor 
y  any  agreement  with  his  joint  obligor  with- 
out the  creditor's  consent.  In  view  of  the 
foregoing  authoritiea,  we  Are  of  the  opinion 
that  the  answer  of  appellant  did  not  state  facta 
sufficient  to  constitute  a  defense,  and  that  there 
was  no  error  in  the  action  of  the  court  in  sua- 
taining  the  demurrer  thereto. 
1^  Judgment  appealed  from  ie  affirmed^ 

Hunt  and  Buck*  JJ.,  concur. 
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J.  E.  JOHNSON,  Collector  of  Duval  County, 

DE  BARYBAYA   MERCHANTS'   LINE. 

(arFla.4M.) 


•1.  The  domleU  of  »  TeMel  doljr 
tered  under  the  acta  of  Ck>xiffr«fli  reffulatlnff  tbe 
registry  of  Teeeete  and  record  of  bUJa  of  sale  and 
morticages  aflectlDg  the  same  is  the  port  where 
tbe  Tessel  is  registered,  and  which  must  be  the 
nearest  to  the  place  where  the  owner  or  owners 
reside. 

8.  AwM»eldiiljrresister«diii  tiMport 
to  whieh  she  properly  belongs  te  prt- 
marily  and  presumptively  taxable  at  that  port 
only;  and  where  it  is  conceded  on  the  record  that 
Tessels  owned  by  a  nonresident  corporation,  duly 
Beadnotes  by  Mabbt,  Ch.  J. 


registered  at  tbe  home  port  of  such  corporation* 
in  full  compliance  with  the  acts  of  Congress 
regulating  the  registry  of  vessels,  and  regularly 
returned  for  assessment  and  taxation  at  their 
home  port,  are  employed  in  commerce  in  tbe 
waters  of  this  state  where  the  most  proHtable 
employment  for  tbe  vessels  was  offered,  and  such 
employment  was  In  pursuance  of  tbe  usual  course 
of  dealings  with  said  vessels  to  send  them  where- 
ever  the  most  profitable  service  could  be  secured, 
they  are  not  so  permanent  in  this  state  as  to  be- 
come incorporated  into  tbe  personal  property 
here  and  subject  to  taxation  In  this  Jurisdiction. 
Only  the  state  in  which  the  home  port  is  situated 
has  dominion  over  tbe  vessels  under  such  droum- 
stances  for  the  purposes  of  taxation. 
Z*  Held*  on  the  Dftds  of  this  ease*  a  court 
of  equity  has  Jurisdiction  to  enjoin  a  sale  of  a 
vessel  seised  for  taxes  claimed  to  be  due,  as  tbe 
threatened  injury  is  shown  to  be  of  an  irreparable 


Note.— IFk«re  sMps  art  taxcMc 

There  has  been  some  disposition  to  question  the 
power  of  tbe  states  to  tax  ships.  But  it  is  conolu. 
alvely  settled  that  such  power  exists  except  in 
oases  of  tonnage  dues  or  license  taxes  which  may 
be  regarded  as  interfering  with  interstate  or  for- 
eign commerce,  and  which  are  not  within  tbe  scope 
of  this  note. 

Taxes  levied  by  a  state  upon  ships  and  vessels 
owned  by  citizens  of  that  state  as  property,  based 
on  a  valuation  of  tbe  same  as  property,  are  not 
prohibited  by  the  United  States  Ooostitutlon.  Oox 
V.  Lott  (**State  Tonnage  Tax  Cases";,  79  O.  8. 12 
WalL20i,20L.ed.870. 

The  assessment  of  a  vessel  owned  in  a  city  by  tbe 
city  assessors  is  valid.    Tbe  North  Cape,  6  Biss.  606. 

In  Lott  V.  Mobile  Trade  Co.  48  Ala.  681,  it  is  said 
that  a  state  may  lawfully  levy  a  tax  on  steamboats 
and  other  vessels  owned  by  thecitisensof  tbe  state 
plying  exclusively  upon  its  waters. 

A  tax  on  tbe  stock  of  a  towboat  company  may 
lawfully  be  Imposed  by  a  state.  Union  Tow-Boat 
Co.  V.  Bordelon,  7  La.  Ann.  11^  State  v.  Southern 
S.  S.  Co.  18  La.  Ann.  487. 

In  New  Orleans  v.  Bdipse  Tow- Boat  Co.  88  La. 
Ann.  047. 38  Am.  Rep.  279,  it  is  said  that  it  has  been 
held  that  boats  are  liable  to  taxation  as  property  at 
their  home  ports. 

Tbe  sute  may  tax  ships.  Howell  v.  State,  8  Oill, 
14. 

Vessels  may  be  taxed  to  the  resident  owner  by 
tbe  state  the  same  as  any  other  property.  Graham 
V.  St,  Joseph  Twp.  87  Micb.  652. 

1  a  Moran  v.  New  Orleans,  U2  U.  S.  60,  28  L.  ed.  668, 
which  involved  tbe  validity  of  a  license  tax  On  tow- 
beets,  tbe  court  says  vessels  engaged  in  foreign  and 
Interstate  commerce  and  duly  enrolled  and  licensed 
under  the  acts  of  Congress  may  be  taxed  by  the 
state  authorities  as  property,  provided  the  tax  is 
not  a  tonnage  duty,  is  levied  only  at  the  port  of  reg- 
istry, and  is  valued  as  other  property  within  tbe 
Btate,  without  unfavorable  discrimination  on  ac- 
count of  Its  employment. 

A  state  may  impose  a  license  tax  upon  the  own- 
ers of  ferries  living  within  tbe  state  for  boats 
owned  by  them  and  used  in  ferrying  passengers 
and  goods  from  a  landing  in  tbe  state  across  a 
navigable  river  to  a  landing  in  anotberstate.  Wig- 
gins Ferry  Co.  v.  East  St.  Louis,  1U7  U.  S.  866,  27  L. 
ed.416. 

But  the  lower  courts  had  held  that  ferryboats 
owned  by  a  corporation  created  by  Illinois  and  run 
between  Illinois  and  Missouri  were  taxable  in  Mis- 
souri if  the  owner  had  an  office  for  the  transaction 
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of  business  in  Missouri.    St  Louis  v.  Wiggins 
Ferry  Co.  40  Mo.  680. 

But  tiie  state  to  which  the  ferry  runs,  and  in 
which  the  owner  of  the  boat  is  not  domiciled,  can- 
not impose  a  tax  upon  the  business.  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 29  L.  ed. 
168,  Overruling  Com.  v.  Qloucester  Ferry  Co.  98 
Pa.  106. 

Different  juri»iietiona  tottMn  the  some  stats. 

Many  of  tbe  decisions  have  to  deal  with  a  con- 
flict of  Jurisdiction  within  tbe  same  sute  merely. 
In  these  cases  there  is  very  little  conflict,  and  it 
seems  comparatively  easy  to  And  a  rule  for  taxa- 
tion. 

A  vessel  sailing  from  the  port  in  which  the  owner 
resides  is  not  liable  to  taxation  in  another  county 
because  it  is  temporarily  there  for  the  purpose  of 
being  loaded.    People  v.  Miles,  86  Gal.  282. 

And  that  ruling  was  recognised  in  Oakland  v. 
Whipple,  39  Cal.  112. 

Where  a  ferry  company  is  located  in  a  town  on 
one  side  of  a  river,  and  runs  its  boats  across  to  a 
town  on  the  other  side,  its  boats  are  taxable  in  tbe 
town  of  its  location,  although  all  the  river  Is  situ- 
ated within  tbe  limits  of  the  opposite  town.  Mid- 
dletown  Ferry  Co.  v.  Middletown,  40  Conn.  71. 

In  San  Frandsoo  v.  Central  P.  B.  Co.  68  Ostl.  407. 
it  was  held  that  the  steamboats  of  the  Central 
Pacific  Bailroad  Company  used  for  transporctng 
freight  carried  across  the  bay  of  San  Francisco 
should  be  assessed  by  the  local  assessors,  and  not 
by  the  state  board  of  equalization  as  part  of  the 
roadbed  of  tbe  railroad  company. 

If  the  owner  of  a  vessel  resides  in  a  district  in 
which  tbe  port  where  tbe  vessel  Is  registered  is  lo- 
cated, but  not  in  tbe  city  of  its  registry,  tbe  vessel 
will  not  be  taxable  by  that  dty.  Hooper  v.  Balti- 
more, 12  Md.  464. 

A  ferryboat  plying  daily  between  the  eastern 
shore  of  Mobile  bay  and  the  city  of  Mobile  in  the 
transportation  of  freight  and  passengers,  and  re- 
turning each  night  to  the  eastern  shore,  where 
the  owner  resides  and  from  which  it  commences 
its  dally  trips.  Is  not  liable  to  taxation  by  the 
city  of  Mobile,  although  the  vessel  Is  registered 
in  the  customhouse  of  Mobile,  the  residence 
of  the  owner  being  in  that  collection  district. 
Mobile  V.  Baldwin,  67  Ala.  61, 29  Am.  Rep.  712.  Tbe 
court  says  the  nonresldence  of  the  owner  of  tbe 
vessel  prima  facie  relieves  it  from  taxation.  If, 
however,  tbe  actual  situs  of  the  vessel  is  in  Mobile, 
and  its  presence  there  not  merely  transitory  in  the 
I  course  of  its  employmeat,  tbe  ve»al  is  liable  to 
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natUTe,  not  wftbio  the  principle  decided  in  Baid- 
win  T.  Tucker^  10  Fla.  MB,  and  OdZiri  T.  Woodi  vff, 
81  Fla.  160* 

tLidaon,J„diumt».) 

(Maroh8.1896w) 

APPEAL  hy  plaintiff  from  a  decree  of  the 
Circuit  dourt  for  Daval  County  in  favor 
of  plaintiff  in  an  action  brouffbt  to  enjoin  the 
collection  of  certain  taxes.    Affirmed. 

Statement  by  M»brj»  Cb.  J. : 

A  bill  was  filed  by  appellee  to  enjoin  ap- 
pellant, collector  of  revenue  of  Duval  county, 
from  seiziog  a  steamboat  for  taxes  claimed  to 
be  due  the  state  and  county.  The  substantial 
allegations  of  the  bill  set  out  in  paragraphs  are 
as  follows: 

1.  Complainant  was  a  corporate  body,  organ- 
ized and  existing  under  the  laws  of  the  state 
of  New  York,  and  had  been  such  corporate 
body  since  1888,  and  from  that  time  to  the 


filing  of  the  bill  had  its  headanarters  and  chief 
office  in  the  city  and  state  of  r^ew  York. 

2.  Complainant  had  at  different  times  dur- 
ing its  corporate  existence  been  the  owner  of 
the  following  barcea  and  steamboats,  viz,:  the 
City  of  Jrtcksonville,  Anita,  Rosa.  Welaka, 
Oscar  Wilde,  Geo.  M.  Bird,  Fannie  Dugan. 
and  Fred.  DeBary;  and  at  the  time  of  flling 
the  bill  was  the  owner  of  the  City  of  Jackson- 
ville, Fred.  DeBary,  Welaka,  and  Everfrlade. 

8.  The  home  port  of  the  several  boats  named 
was  the  city  of  New  York,  and  they  were  duly 
registered  in  the  customhouse  in  the  city  of 
New  York  and  state  of  New  York. 

4.  That  for  a  period  of  time  anterior  to  the 
fllinflf  of  the  bill  complainant  sent  to  the  waters 
of  tlie  St.  Johns  river  said  boats  and  maio- 
tained  a  line  of  steamers  between  Jacksonville 
and  Sanford  in  this  state  for  a  part  of  each 
year,  and  for  some  vears  for  the  entire  year, 
carrying  freight  and  passengers  and  doing  the 


taxation  there.  Rat  that  deolstoo  Is  made  to  turn 
largely  on  the  charter  of  the  city. 

Steamboats  which  ply  between  different  ports  of 
m  navigable  river  may,  under  a  state  statute,  be 
taxed  as  personal  property  by  the  city  where  the 
•oorporation  owning  them  has  its  principal  office 
and  which  Is  tbebr  home  port,  although  they  are 
enrolled  and  Uoensed  as  coasting  vessels  under  the 
iaws  of  the  United  States.  Wbeehng.  P.  ft  a 
Transp.  Oo. v.  Wheeling,  WIT.&S78.26L.ed.4]& 

Such  oases  are  frequently  provided  for  by  stat- 
ute, so  that  the  rule  of  taxation  is  rather  more  a 
•natter  of  statutory  construction  than  of  general 
law. 

The  Illinois  statute  requires  vessels  to  be  assessed 
for  taxation  In  the  county,  town,  city,  or  village  in 
which  the  same  may  belong,  are  enrolled,  regis- 
tered, or  licensed.    Vogt  v.  Ayer,  104  HI.  588. 

Or,  as  stated  in  another  case,  where  the  vessel 
belongs,  where  it  is  enrolled,  or  where  it  is  kept 
when  not  enrolled.    Halstead  v.  Adams,  108  111.  000. 

Under  the  Indiana  act  of  1872  the  vessel  was  to  be 
taxed  at  its  place  of  registry,  or,  if  not  registered,  at 
the  place  where  it  was  actually  situated.  Bversole 
V.  Cook,  92  Ind.  228. 

Under  the  Indiana  act  of  1881  txMtts  are  to  be 
listed  for  taxation  where  the  owner  resides,  or,  in 
«ase  of  a  partnership,  where  one  memt>er  of  the 
concern  resides,  so  that  boats  are  taxable  where  the 
owner  resides  althongh  they  are  lying  in  the  water 
beyond  the  corporate  limits  of  the  taxing  power. 
But  when  they  have  been  listed  at  one  place  they 
are  not  subject  to  taxation  at  any  other  place,  al- 
though It  may  tie  the  residence  of  other  partners. 
€ook  V.  Port  Pulton.  106  lod.  170. 

Under  the  Bfasrachusetts  sratutes,  ships  belong- 
ing to  a  partnership  and  employed  in  its  business 
are  to  be  taxed  to  the  owners  Jointly  in  the  town 
where  their  business  is  carried  on,  and  not  sepa- 
tately  at  tbeir  places  of  residence.  Peabody  v. 
Essex  Ck>unty  Comrs.  10  Gray,  97. 

An  unfinished  ship,  the  title  to  which  is  In  five 
persons  as  trustees  to  floish  and  sell  for  the  benefit 
of  themselves  and  others  having  an  interest  Id  her, 
is  not  taxable  to  them  Jointly  in  the  city  where  the 
•hip  lies  if  they  are  not  partners  and  all  do  not  live 
In  that  city.   SUnson  v.  Boston,  125  Mass.  848. 

VeatelB  away  tnerely  on  a  voyage. 

In  case  of  vessels  which  have  left  home  merely 
for  a  voyage  with  intent  to  return  as  soon  as  it  is 
completed  there  is  little  difficulty,  and  they  are  held 
to  be  taxable  at  the  home  port. 

Vessels  of  a  New  York  corporation  engaged  In 
trade  between  New  York  and  Oaiif  omia,  which  are 
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duly  registered  In  New  York  and  which  stay  in 
California  no  longer  than  is  necessary  to  land  their 
cargo  and  prepare  for  the  next  voyage,  are  not  lia- 
ble to  assessment  and  taxation  under  the  laws  of 
Oallfomia.  Hays  v.  Pacific  Mall  &  8.  Oo.  68  U.  S.  17 
How.  696, 15  L.  ed.  864. 

The  fact  that  a  vessel  whose  home  port  is  in  New 
York  is  engaged  in  trade  between  Mobile.  Alabama, 
and  New  Orleans,  Louisiana,  and  is  enrolled  as  a 
coaster  at  Mobile,  does  not  cause  her  to  become 
personal  property  in  Alabama  so  as  to  l)e  subject  to 
taxation  there.  Morgan, v.  Parham,  88  U.  S.  16 
Wall.  471,  21  L.  ed.  808. 

A  vessel  registered  out  of  the  state  and  only 
within  the  state  for  the  purpose  of  receiving  and 
dlscbargring  freight  is  not  made  subject  to  tax 
assessments  by  the  fact  that  part  of  its  owners  re- 
side within  the  state.  San  Francisco  v.  Talbot,  68 
ObI.485. 

Begistered  vessels  are  taxable  at  their  port  of 
registration.  Com.  v.  American  Dredging  Co.  128 
Pa.  886, 1 L.  B.  A.  287, 2 Inters.  Com.  Rep.  22L 

Ferry  iMMits  owned  by  a  foreign  corporation  en- 
rolled in  the  New  York  customhouRe,  and  used  for 
carrying  freight  and  passengers  between  Jersey 
City  and  New  York  and  having  no  permanent  loca- 
tion in  Jersey  City,  are  not  liable  to  taxation  under 
the  laws  of  New  Jersey.  SUte  v*  Height,  80  N.  J. 
L.428. 

Fesss/s  away  Ind^MUHy, 

In  case,  however,  of  vessels  which  have  left  tbeir 
home  ports  for  employment  elsewhere  with  intent 
to  remain  indefinitely  within  another  Jurisdiction, 
there  is  some  oonfiict  among  the  cases. 

One  class  of  cases  to  which  Johnson  v.  Ds  Bart- 
Bata  Mxbghants*  Linb  belongs  holds  tbat  the 
home  port  is  the  place  for  taxation  even  although 
the  vessels  are  employed  in  the  waters  of  another 
state. 

A  vessel  enrolled  under  the  United  States  navi- 
gation laws  and  owned  by  a  nonresident  of  Mich- 
igan does  not  become  subject  to  taxation  in  that 
state  by  the  fact  that  she  is  engaged  in  business 
there.    Roberts  v.  Charlevoix  Twp.  60  Mich.  197. 

In  People,  floyt,  v.  Commissioners  of  Taxes,  28 
N.  Y.  224,  it  is  said  that  ships  at  sea  and  registered 
at  a  port  within  a  state  have  no  situs  elsewhere,  and 
are  to  be  assessed  for  taxation  at  their  place  of 
registry. 

The  situs  of  sea-going  vessels  for  the  purpoee  of 
taxation  is  the  port  where  they  are  registered  un- 
der tbe  laws  of  the  United  States  as  tbeir  home 
port  This  is  not  lost  by  mere  absence  and  em- 
ployment elsewhere,  but  continues  until  a  new 
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usual  traffic  businen  incident  to  steamboats 
plying  upon  a  river. 

5.  That  the  Fred.  DeBair  had  at  different 
periods  of  time  since  and  inclusive  of  the  year 
18^  piled  upon  waters  in  the  states  of  Florida, 
New  York,  Massachusetts,  and  Connecticut, 
wherever  a  profitable  charter  could  be  ob- 
tained, it  being  the  practice  and  custom  of  com- 
plainant to  send  its  said  boats  at  different  times 
to  such  waters  as  they  could  be  most  profitably 
engaged  apon. 

6.  That  since  the  15th  of  November,  1889, 
the  steamers  Everglade,  Welaka,  Fred.  DeBary. 
and  City  of  Jacksonville  (except  the  last  two 
having  during  the  summer  and  part  of  the  fall 
months  plied  upon  the  waters  of  the  states  of 
New  York  and  Massachusetts)  formed  the 
connection  with  the  steamships  of  the  Clyde 


Steamship  Company,  a  corporation  under  tiie 
laws  of  Delaware,  plying  between  the  city  of 
New  York  and  Jacksonville,  Florida,  and 
taking  the  freight  of  said  steamers  shipped 
from  New  York  and  Charleston  to  points  on 
the  St.  Johns  river  in  Florida  to  San  ford,  and 
thereby  forming  and  becoming  an  integral 
part  of  an  all- water  route  between  New  York 
and  Jacksonville' and  Sanford  in  Florida;  that 
three  of  the  steamships  of  the  Clyde  line,  of 
large  carriage  capacity,  arrived  each  week 
with  freight  from  New  York  and  Charleston 
for  points  on  the  St.  Johns  river,  and  which 
complainant's  steamers  were  engaged  in  dis- 
tributing to  consignees,  and  there  was  no  other 
service  capable  of  properly  end  expeditiously 
handling  said  freight  except  the  boats  of  com> 
plainant. 


situs  is  acquired.  People,  Paotflo  Mail  S.  8.  Co.,  v. 
Tax  &  A.  GommieBtODera,  66  N.  Y.  242,  AfflrmlDg  1 
fluD,  148. 

On  the  other  side,  however,  it  has  been  held  that 
a  tugt)oat.  although  sea  goioir  and  registered  at  the 
port  of  its  owner's  domlcil  in  another  state.  Is  tax- 
able in  Alabama  when  Us  business  is  wholly  ip  Ala- 
liaiDa  and  it  Is  to  remain  there  for  an  indefinite 
time.  National  Dredging  (3o.  v,  State,  99  Ala.  462> 
The  court  says  there  are  many  cases  which  hold 
that  such  vessels  engaffed  in  commerce  between 
their  home  port  and  others,  or  even  wholly  between 
other  ports  than  that  of  their  registry,  can  be  taxed 
only  at  the  port  of  registry.  They  all  proceed 
upon  the  theory  that  vessels  thus  engaged  are 
never  in  a  foreign  Jurisdiction  except  temporarily 
and  as  an  incident  to  commerce  to  which  they  are 
devoted,  and  hence  that  they  do  not  and  cannot  ac- 
quire a  situs  in  foreign  parts  for  the  purpose  of  tax- 
ation. They  do  not  become  Incorporated  with  the 
property  of  other  states  which  they  touch  inter, 
mittently,  are  never  Indefinitely  there,  and  their 
buslnees  is  not  local  to  the  foreign  state.  The 
question  is  at  last  one  of  situs  in  fact,  and  where 
this  is  shown  neither  foreign  registry  nor  foreign 
ownership  is  of  any  consequence. 

So,  a  city  may  lawfully  assees  a  steamboat  found 
there  and  which  is  engaged  in  business  on  the  ad- 
jacent river,  although  the  boat  is  enrolled  under 
the  laws  of  the  United  States  as  a  coasting  vessel, 
and  Is  owned  l>y  a  dtiaen  of  another  state  where  it 
to  taxed,  if  during  the  business  season  ho  resides  In 
the  dty  which  levies  the  tax.  BatUe  v.  Mobile,  9 
Ala.  284, 44  Am.  Dec.  43S. 

So,  the  fact  that  a  steamboat  is  owned  in  New 
York  will  not  prevent  its  being  taxed  in  California 
if  it  to  sent  there  and  used  in  navigation  In  that 
state.    Mintum  v.  Hays.  2  Cal.  590,  66  Am.  Dec.  866. 

But  in  People,  Pacific  Mall  S.  S.  Ck>..  v.  San  Fran- 
ctoco  City  &  County  Supers.  60  CaL  283.  the  court 
refused  to  consider  the  question  whether  or  not 
boats  owned  in  New  York  could  be  subjected  to 
taxation  In  California. 


What  i8  home  porim 

Since  the  CTnlted  States  regtotry  laws  require  the 
enrolment  of  the  vessels  at  the  port  nearest  the 
residence  of  the  owner  the  place  of  enrolment,  so 
far  as  state  taxation  is  concerned,  will  generally  he 
the  place  of  the  owner^s  residence.  And  since  the 
home  port  Is  generally  stated  to  be  either  the  place 
of  enrolment  or  the  place  of  the  owner^s  domicil 
there  can  in  most  oases  be  no  difference  in  the  re- 
sult of  the  two  rules.  Generally,  If  the  veaaiel  to 
enrolled  the  place  of  enrolment  is  the  home  port. 
If  it  to  not  enrolled  the  place  of  domicil  of  the 
owner  or  of  the  manager  of  the  ship  to  the  home 
port. 
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Boats  are  taxable  at  their  home  port.  Newport 
V.  Berry,  11  Ky.  L,  Rep.  29. 

The  situs  of  a  vessel  for  the  purpose  of  taxation 
to  the  place  of  its  registration  and  port  from  and  to 
which  it  regularly  departs  and  returns.  Wilkey  v. 
Pekln,  19  HL  160. 

A  boat  is  taxable  at  its  home  port  without  regard 
to  where  its  owners  may  reside.  Itvin  v.  New  Or- 
leans, St  L.  ft  a  B.  Co.  94  HI.  112.  In  that  case, 
however,  the  owners  of  one  half  of  the  boat 
resided  in  the  state  where  its  home  port  wae 
located. 

The  share  of  a  steamboat  owned  by  a  resident  of 
a  city  to  not  taxable  there,  although  it  sometimea 
touches  there  In  the  course  of  its  voyage,  if  that  to 
not  its  home  port.  New  Albany  v.  Meokin,  8  Ind. 
480. 66  Am.  Dec.  S3S. 

The  interest  of  a  dtiaenof  Maryland  and  resident 
of  Baltimore  as  part  owner  of  a  vessel  employed  in 
foreign  commerce  regtotered  as  a  vessel  of  the 
United  States  at  Baltimore,  the  home  port  of  the 
vessel  and  the  domicil  and  actual  place  of  residence 
of  its  managers,  is  liable  to  taxation  by  Baltimore. 
Gunther  v.  Baltimore,  86  Md.  457. 

Steamboats  are  taxable  at  their  home  port  and 
situs  where  their  uominal  owners  reside.  St. 
Joseph,  Hannibal  ft  St  J.  B.  Co.,  v.  Saville,  W  Mou 
460. 

In  Perry  v.  Torrence,  8  Ohio,  6S],  82  Am.  Dec  7SB,. 
it  is  said  thatno  rule  Aore  Just  can  be  adopted  than 
that  which  considers  ships  as  situated  in  the  place 
where  their  proprietors  reside.  But  in  that  case 
the  fact  of  the  enrolment  does  not  seem  to  have 
been  considered  by  the  court 

Steamboats  whoee  home  port  to  in  the  county 
where  the  owner  resides  are  subject  to  taxation  in 
the  township  where  he  resides.  Pel  ton  v.  North- 
em  Transp.  Co.  87  Ohio  St.  450. 

Boats  owned  by  companies  or  corporations,  and 
used  in  whole  or  in  part  in  navigable  waters  within 
or  bounding  upon  the  state  where  the  company  to 
organized,  should  be  taxed  in  thedtotrict  where 
the  company*s  principal  office  to  located  and  the 
managing  agent  resides.  Pomeroy  Salt  Co.  v. 
David,  21  Ohio  St.  666. 

Unregistered  vessels  are  taxable  at  the  domicil  of 
their  owner  unless  they  are  so  permanently  located 
in  another  state  as  to  be  taxable  under  the  Uiws  of 
that  state.  Com.  v.  American  Dredging  Co.  ISS  Pa. 
886, 1 L.  R.  A.  287, 2  Inters.  Com.  Bep.  221. 

Boats  of  an  Illlnoto  corporation  engaged  in  car- 
rying passengers  back  and  for^h  across  the  river 
to  Sr.  Louto  are  not  taxable  in  St  Lou  to  where 
their  officers  reside  in  Illlnoto  and  they  are  laid 
upon  the  Illinois  side  when  not  in  use,  although 
they  are  registered  in  St.  Louto,  and  the  corporation 
which  owns  them  has  offices  In  that  city.  St.  Louto 
V.  Wiggins  Ferry  Co.  79  U.  S.  11  Wall.  423.  20  L.  ed» 
192.  H.  P.  F. 
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7.  That  the  steamera  City  of  Jadcsonvllle 
and  Fred.  DeBanr  had  beeu  taken  to  the  waters 
of  the  states  of  Jsew  York  and  Massachusetts, 
where  they  were  then  navigated  in  the  passen- 
ger and  carriage  husiness,  in  pursuance  of  the 
plan  adopted  and  carried  out  hy  complainant 
and  followed  under  the  arrangement  by  which 
the  boats  were  then  navigated  in  connection 
with  the  Clyde  Steamship  Company. 

7a.  That  the  steamboats  being  owned  in 
New  York,  had  not  become  so  blended  with 
the  commerce  and  business  of  the  state  of  Flor- 
ida as  to  make  them  taxable  in  this  state,  and 
the  status  and  condition  of  said  boats,  ob- 
tained by  reason  of  their  nonresident  owner- 
ship and  of  their  registry  in  the  customhouse 
in  the  city  of  New  York  under  the  act  of 
Congress,  had  not  been  affected  or  changed. 

8.  That  the  steamer  €ko.  M.  Bird  was  not 
worth  ir.OOO,  and  in  the  year  188-  became  so 
worthless  that  she  was  dismantled  and  aban- 
doned as  wholly  worthless  and  useless,  and 
had  not  been  used  since  that  date.  That  the 
Fannie  Duean  was  not  worth  $2,000,  and  she 
was  burned  and  totally  destroyed  in  the  sum- 
mer of  1887.  That  the  Anita  was  burned  in 
the  summer  of  1888  in  Boston,  Massachusetts. 
The  Oscar  Wilde  was  of  little  value,  and  was 
gold  in  1888  for  |700;  and  the  Rosa  was  sold 
in  the  summer  of  1889. 

0.  That  all  of  said  boats,  by  reason  of  the 
wear  and  tear  in  the  usual  course  of  usage, 
had  depreciated  from  year  to  year,  and  such 
depreciation  is  an  important  factor  in  the  con- 
siaeration  of  steamboat  property. 

10.  That  complainant  is  informed  that  taxes 
of  every  kind  on  vessels  are  payable  in  their 
home  port,  and  that  the  home  port  is  the  name 
of  the  port  required  by  the  act  of  Congress  to 
be  painted  on  the  stem  of  the  vessel  upon  a 
black  ground  in  white  letters,  and  in  com- 
pliance with  the  act  of  Congress  the  name  of 
each  of  the  said  vessels  had  been  painted  on 
its  stern  upon  a  black  ground  in  white  letters, 
and  the  name  of  the  city  of  New  York  and 
state  of  New  York  given  as  the  home  port  of 
said  vessels;  that  acting  upon  the  law  as  so 
fixed  the  tax  on  all  of  said  vessels  from  the 
vear  1888  to  and  including  the  year  1890 
had  been  paid  to  the  state,  county,  and  dty 
of  New  York. 

1 1.  That  complainant  had  regularly  returned 
the  valuation  of  its  property,  includioethe  said 
vessels,  to  the  proper  authorities  of  the  state, 
county,  and  citv  of  New  York,  and  had  regu- 
larly submitted  all  information  required  by 
said  authorities  for  the  purpose  of  enabling  the 
said  authorities  to  assess  and  collect  the  taxes 
against  it. 

12.  All  of  said  boats  were  and  are  of  more 
than  20  tons  burden. 

18.  That  the  tax  assessor  of  Duval  county, 
Florida,  in  violation  of  the  Coostitution  of  the 
United  States  and  of  the  act  of  Congress  regu- 
lating commerce  and  the  assessment  of  taxes 
on  steamboats,  had  assessed  a  tax  against  all 
of  said  boats  claimed  to  be  due  for  the  state 
of  Florida  and  county  of  Duval. 

14.  That  said  tax  was  not  assessed  to  or 
against  complainant,  but  was  illegally  assessed 
against  the  property  itself  as  follows: 

For  the  year  1883,  Steamers  of  DeBary- 
Baya  Line:  City  of  JadLsonville,  Fred.  DeBary, 
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Anita,  Rosa,  Geo.  M.  Bird,  Welaka;  Barge. 
Oscar  Wilde. 

For  1884,  Steamers  of  DeBary-Baya  Line: 
City  of  Jacksonville,  Anita.  Rosa,  €ko.  M. 
Bird,  Welaka:  Barge,  Oscar  Wilde. 

For  1885,  Steamers  of  DeBarv-Baya  Line 
and  owners:  (^ty  of  Jacksonville,  Fannie 
Dugan,  Anita,  Rosa,  Geo.  M.  Bird,  Welaka, 
Fred.  DeBary;  Barge,  Oscar  Wilde. 

For  1886,  DeBaiy  Baya  Line  and  owners: 
Cily  of  Jacksonville,  Fannie  Dugan,  Anita, 
Rosa,  Geo.  M.  Bird.  Welaka,  Fred.  DeBary; 
Barge,  Oscar  Wilde. 

For  1887,  Steamers  of  DeBary-Baya  Line 
and  owners:  Citv  of  Jacksonville,  Anita,  Rosa,. 
Geo.  M.  Bird,  Welaka,  Fred.  DeBary;  Barge, 
Oscar  WiWe. 

For  1888,  Steamers  of  DeBary-Baya  Line: 
City  of  Jacksonville,  Anita,  Rosa,  Geo.  M. 
Bird.  Welaka;  Barge,  Oscar  Wilde. 

For  1889,  Steamers  of  DeBary  Line:  City  of 
Jacksonville,  Anita,  Rosa,  Welaka,  Oscar 
Wilde. 

For  1890:  Steamer  City  of  Jacksonville  and 
owner. 

15.  That  during  the  periods  of  time  for 
which  said  assessments  were  made  complain- 
ant was  not  the  owner  of  the  Oscar  Wilde» 
Geo.  M.  Bird,  Fannie  Dugan,  Anita,  and 
Rosa;  two  having  been  sold,  two  burned,  and 
one  destroyed  by  natural  decadence;  and  since 
the  year  1887  the  Anita  and  others  of  said 
steamboats  were  not  in  the  waters  of  the  state 
of  Florida,  nor  in  any  of  its  ports  at  any  time 
during  said  year. 

16.  That  said  tax  assessment  was  void  be- 
cause said  boats  were  not  taxable,  under  the 
facts  stated,  in  the  state  of  Florida,  but  only 
in  the  state  of  New  York. 

17.  Thai  said  assessment  was  illegal  and  void 
because  the  property  was  not  assessed  to  the 
owner. 

17a.  That  Faid  tax  demand  was  inequUable 
and  unconscionable  because  the  taxes  on  the 
same  property  for  the  same  periods  had  beei^ 
paid  to  the  state  and  county  of  New  York. 

17b.  Said  tax  was  void  because  said  taxea 
were  assessed  on  property  after  it  was  des- 
troyed, and  after  it  had  ceased  to  be  owned  br 
complainant,  and  on  other  property  after  it 
had  ceased  to  come  Into  the  waters  of  the  state 
of  Florida. 

18.  That  as  to  the  tax  on  the  several  boata 
for  the  several  years  claimed  to  have  accrued 
to  the  state  of  Florida  and  county  of  Duval,  no 
notice  was  given  to  complainant,  and  no  notice 
was  had  until  it  served  upon  one  J.  A.  Leslie, 
who  acted  for  the  Clyde  Steamship  Company 
as  its  agent  at  Jacksonville  in  its  management 
of  the  line  from  New  York  to  Jacksonville 
and  Sanford,  and  then  said  notice  was  served 
for  all  the  years  from  1888  to  1890  inclusive. 

19.  That  Johnson,  tax  tX)llector  for  Duval 
county,  had  seized  the  steamer  Welaka  for  the 
payment  of  all  of  said  taxes  on  all  of  said  boats 
from  1883  to  1890  inclusive,  and  said  collector 
was  in  the  act  of  advertising  said  boat  for  sale 
for  the  payment  of  said  taxes,  in  violation  of 
the  Constitution  of  the  United  States  and  the 
act  of  Congress  passed  in  pursuance  thereof, 
and  contrarv  to  the  Constitution  and  laws  of 
the  state  of  iBlorida. 

20.  That  the  boat  levied  uppir  is  peculiarly 
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adapted  to  the  buslDeas  in  wbicb  it  was  being 
operated,  and  if  sold  could  not  be  replaced  by 
oomplainant  witbout  great  delay  and  injury, 
and  all  of  said  boats  under  tbe  management  as 
before  mentioned  were  necessary  to  transport 
tbe  freight  of  the  said  New  York  steamers,  and 
the  stoppage  of  any  one  for  one  trip  only  would 
prevent  tbe  compliance  with  engagements  for 
«aid  boats,  and  be  of  great  detriment  to  com- 
plainant and  the  public.  That  tbe  withhold- 
ing of  said  boat  was  in  violation  of  complain- 
ant's rights,  and  if  continued  would  work  a 
great  wrong  and  irreparable  injury;  that  if  tbe 
•custody  of  said  boat  should  continue  with  said 
•collector,  or  it  should  be  sold,  all  tbe  damage 
and  injury  mentioned  would  be  brought  upon 
the  complainant;  that  the  said  collector  of  rev- 
•enue,  as  complainant  was  informed,  was  not 
pecuniarily  able  to  respond  to  such  damages  as 
would  ensue  to  complainant,  even  if  such 
^damages  were  capable  of  ascertainment,  and 
that  the  bond  of  said  collector  does  not  cover 
•damages  of  such  character. 

21.  That  if  the  boat  levied  upon,  or  any  of 
••aid  boats,  should  be  levied  on  and  sold  for 
said  taxes,  great  sacrifice  and  loss  would  result 
:to  complainant,  and  the  withdrawal  of  said 
boat,  or  any  of  said  boats,  from  active  service 
in  the  business  in  which  they  were  employed 
would  cause  serious  embarrassment  and  paraly- 
•ais  to  complainant's  said  business;  that  great 
•delay  and  injury  would  accrue  before  said  boat 
or  boats,  if  sold,  could  be  replaced,  and  that  it 
would  be  verv  difficult,  if  not  impossible,  to 
•ascertain,  with  even  approximate  certainty, 
the  loss  and  damage  that  would  result  to  com- 

Slainant.  That  even  if  said  collector  should 
e  pecuniarilv  able  to  respond  in  damages, 

-should  it  be  determined  that  his  said  seizure 
was  illegal,  a  verdict  against  him  would  not 
■compensate  or  adequately  redress  the  wrongs 
and  injury  to  complainant,  as  its  damage  re- 
sulting from  such  acts  of  said  collector  was 
incapable  of  being  properly  and  equitably  as- 
aeased  by  a  Jury,  as  tbe  profits  that  might  mure 
to  complainant  would  be  large,  and  of  a  char- 
acter not  measurable  in  a  court  of  law.  That 
the  act  of  the  said  collector  in  seizing  said  ves- 
ael  prevented  complainant  from  exercising  its 
franchise  involving  a  public  duty  of  operating 

•aaid  boats  in  the  carrying  trade,  and  if  said 
boat  should  be  sold  or  long  withheld  in  the 

•  custody  of  said  collector,  it  would  be  prevented 
from  performing  its  usual  service,  ana  of  which 

'the  public  bad  notice,  aud  upon  which  busi- 
ness engagements  bad  been  based,  audit  would 

•destroy  the  integrity  of  the  line  and  produce 
•irreparable  injury  to  complainant. 

22.  That  said  defendant  ought  to  be  re- 
-fltrained  from  levying  upon  any  of  said  boats, 
-  or  any  of  the  property  of  complainant,  for  said 
'  taxes. 

The  bill  contains  the  usual  prayers  in  bills 
for  injunction.  A.  temporary  injunction  was 
granted  upon  the  execution  of  the  bond  re- 

•quired.  A  demurrer  to  the  bill  was  overruled, 
but  no  exception  is  taken  here  to  the  ruling. 
An  answer  was  filed  in  which  the  first  six  para- 
graphs of  the  bill  are  admitted  to  be  true.  Tbe 
seventh  paragraph  is  admitted  to  be  true,  but 
it  is  alleged  that  the  boats  therein  mentioned 
bad  returned  to  tbe  slate  of  Florida  to  resume 

nheir  business  since  the  filing  of  the  bill.    The 
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eighth  and  ninth  paragraphs  are  admitted  to 
be  true.  Tbe  following  statement  in  the  tenth 
paragraph  is  denied,  viz.:  that  acting  upon  tbe 
law  as  stated,  tbe  tax  on  all  tbe  vessels  men- 
tioned from  1888  to  1890  inclusive  bad  been 
paid  to  tbe  New  York  authorities  as  alleged, 
and  it  is  stated  that  such  taxes  had  not  been 
paid.  Tbe  allegations  of  the  eleventh  and 
twelfth  paragraphs  are  admitted.  Denial  is 
made  of  the  statement  in  the  thirteenth  para- 
graph to  the  effect  that  the  assessor  of  Duval 
county  had  assessed  a  tax  on  all  of  said  boats 
for  tbe  state  of  Florida  and  county  of  Duval 
in  violation  of  the  Constitution  of  the  United 
States  and  the  act  of  Congress  regulating  com- 
merce and  the  assessment  of  taxes  on  steam- 
boats. The  statement  in  the  sixteenth  pant: 
graph,  that  the  assessment  was  void  because 
said  boats  were  not  taxable,  under  jthe  fncts 
stated,  in  tbe  state  of  Florida,  but  only  in  New 
York,  is  denied.  Tbe  statement  In  the  seven- 
teenth paragraph,  that  tbe  taxes  demanded 
were  inequitable  and  unconscionable  is  denied. 
The  eighteenth  paragraph  is  admitted  to  be 
true.  The  seizure  of  the  Imat  Welaka,  and  the 
purpose  to  sell  her  for  said  taxes,  are  admitted. 
It  is  denied  that  the  withholding  of  said  boat 
from  complainant  was  a  violation  of  its  rights 
as  alleged  in  the  twentieth  paragraph,  but  tbe 
other  statements  of  this  paragraph  may  be 
true.  The  allegations  of  the  iwenty-first  para- 
graph are  conceded  to  be  true;  but  tbe  state- 
ment in  the  twenty  second  paragraph,  that  de- 
fendant ought  to  be  enjoined  from  seizing  aud 
selling  the  boats  or  other  property  of  com- 
plainant for  said  taxes,  is  denied.  Exceptions 
to  the  answer  In  failing  to  sutticiently  reply  to 
the  tenth,  eleventh,  and  fifteenth  paragraphs 
of  the  bill  were  sustained. 

An  entire  amended  answer  to  the  bill  was 
filled  and  the  substance  of  the  amended  an- 
swer, after  being  itself  amended  in  part,  and 
upon  which  the  case  was  disposed  of,  is  as  fol- 
lows: 

1.  It  is  admitted  that  complainant  was  a 
corporation  as  alleged,  but  defendaot  had  no 
iDformation  other  tnan  that  furnished  by  tbe 
bill  as  to  Its  headquarters  or  chief  office,  and  it 
is  insisted  that  tbe  allegation  as  to  such  matters 
was  not  applicable  to  the  issues  when  taken  in 
connection  with  the  other  statements  of  the 
bill. 

2.  The  allegations  in  the  second  paragraph 
of  the  bill  are  true. 

8.  The  allegations  of  the  third  paragraph, 
that  the  home  port  of  the  several  boats  named 
was  in  New  York,  were  inconsistent  with  the 
statements  in  tbe  fourth  paragraph. 

4.  The  statements  in  the  fourth  paragraph 
are  true. 

5.  Tbe  statements  in  the  fifth  paragraph  as 
to  the  steamer  Fred.  DeBary  plying  in  tbe 
waters  of  the  state  of  Florida  are  admitted,  and 
it  is  submitted  that  tbe  other  allegations  of  this 
paragraph  are  irrelevant. 

6.  That  the  statements  in  tbe  sixth  para- 
graph might  be  true,  but  defendant  could  not 
further  answer,  as  he  bad  no  other  information 
other  than  that  furnished  bv  the  bill,  but  it 
was  not  sufficient  in  the  particulars  mentioned 
to  release  complainant  from  tbe  assessment  in 
question. 

7.  The  defendant  had  no  sufficient  informa. 
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tion  OQ  which  to  form  a  belief  at  to  the  truth 
of  the  seventh  paragraph,  and  Bubmita  that  the 
•same  does  not  show  any  avoidance  of  the  lia- 
bility of  complainant  to  pay  the  taxes  assessed 
Against  it  ana  its  property. 

8.  Further  answering,  defendant  denied 
the  right  of  complainant  at  that  date  to  ques- 
tion the  value  of  the  property  as  shown  by  the 
assessment,  it  having  neglected  and  refused  to 
make  a  return  of  the  value  of  said  property  to 
the  proper  authorities. 

9.  That  the  tenth  paragraph  was  purely  au 
-argument  and  could  not  be  answered. 

10.  That  nothing  contained  in  the  eleventh 
paragraph,  if  true,  would  relieve  complainant 
from  paying  said  taxes. 

11.  The  allegation  in  the  thirteenth  para- 
graph, that  the  said  assessment  was  contrary  to 
law,  is  alleged  to  be  untrue  in  point  of  fact. 

12.  To  the  fourteenth  paragraph  it  is  alleged 
that  the  assessments  made  for  the  years  11^, 
1886.  1887,  and  1890  against  the  boats  as  men- 
tioned in  said  paragraph,  and  the  owners  of 
«aid  property,  and  for  the  years  1888,  1884, 
1888,  and  1889,  as  stated,  was  made  against  the 
property  of  the  DeBary-Baya  Merchants'  Line: 
that  the  revenue  laws  of  this  state,  bv  virtue  of 
which  said  assessments  were  made,  impose  the 

*  duty  upon  the  assessor  to  ascertain  by  diligent 
Inquiry  the  names  of  all  persons  in  his  county 
subject  to  taxation,  and  also  all  their  taxable 
personal  property,  and  to  make  out  an  assess- 
ment roll  of  such  taxable  property,  and  for  this 
purpose  to  attend  the  various  precincts  in  the 
•county  to  receive  assessments;  that  the  assessor 
for  Duval  countv  attended  in  the  city  of  Jack- 
aonviUe  at  bis  principal  office  to  receive  returns, 
«Dd  used  due  diligeooe  to  ascertain  the  names 
x>f  all  taxable  persons  and  property  in  said 
county,  and  made  out  an  assessment  roll  in  ac- 
•cordance  with  information  then  and  there  re- 
•ceived.  That  complainant  was  a  forei^  cor- 
poration and  had  then  no  record  of  its  name 
And  permanent  residence  in  Florida,  whereby 
said  assessor  could  obtain  the  necessary  infor- 
mation to  make  the  assessment,  and  it  was  not 
•msde  bis  legal  duty  to  go  outside  of  Duval 
•county  to  ascertain  the  names  of  the  owners  of 
property  situated  therein,  unless  the  owner 
was  a  resident  of  the  county;  that  it  was  the 
<luty  of  complainant,  being  a  resident  of  New 
York,  with  its  chief  office  there,  and  having 
jts  boats  in  the  waters  of  the  St.  Johns  river  in 
this  state,  to  make  return  under  oath  to  the 
.-assessor  of  all  the  facts  necessary  to  make  a  tech- 
nical assessment,  but  it  made  no  such  return 
•during  the  period  stated,  and  it  should  not  now 
be  heard  to  complain  that  the  assessment  did 
DOt  state  the  name  of  the  corporation  techni- 
•cally  correct,  or  that  the  valuation  of  the 
tproperty  is  too  great. 

13.  That  the  statements  in  the  fifteenth  para- 
-graph  are  too  uncertain  and  indefinite  to  be 
answered. 

14.  That  the  other  parts  of  the  bill  raise 
•questions  of  law  and  should  not  be  an- 
-swered. 

The  case  was  heard  upon  bill  and  answer  and 
the  injunction  was  perpetual,  from  which  de- 
cision an  appeal  was  entered  by  the  defendant. 

Mr,  W.  B.'.Lamar*  Attorney  Gleneral,  for 

(appellant.  { 
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Mean.  Bisbee  *  ftiaehart*  for  appellee: 

Inasmuch  as  the  boat  seized  upon  bv  the 
collector  was  one  engaged  in  the  established 
service  requiring  boats  of  peculiar  construction, 
it  is  very  manifest  that  a  seizure  of  any  of  these 
boats  and  their  detention  by  the  collector  would 
infiict  a  damage  which  from  the  very  nature  of 
their  business  would  bo  irreparable  and  could 
not  be  compensated  by  mere  action  at  law. 

AOen  y.  BaUinufre  d  0.  B.  Co.  114  U.  S.  311, 
29  L.  ed.  dOO;  2  Beach,  Modem  £q.  Jur.  §  698; 
Sedey  v.  Wftport,  47  Conn.  294,  86  Am.  Rep. 
70. 

Steamboats  owned  by  the  corporation  would 
be  required,  under  the  navigation  laws  of  the 
United  States,  to  be  registered  or  enrolled  in 
Kew  York,  the  home  port  of  such  vessels. 

8t,  LouU  V.  Wigging  Ferry  Co,  78  U.  8.  11 
Wall.  481,  20  L.  ed.  194;  Wheeling,  P.  d:  C. 
Transp.  Co.  v.  Wheeling,  99  U.  S.  278,  25  L. 
ed.  412. 

The  principal  office  or  place  of  business  is 
where  the  ffoverning  power  of  the  corporation 
is  exercised  and  where  officers  are  elected,  not 
where  the  principal  labors  of  the  employees  are 
carried  on. 

25  Am.  AEne.  Enc.  Law,  pp.  629,  630. 

Vessels  should  be  taxed  at  their  home  port. 

New  Albany  t.  Meeking,  3  Ind.  481,  66  Am. 
Dec.  622;  Morgan  v.  -  Parham,  88  U.  S.  16 
Wall.  471,  21  L  ed.  808;  WiUcey  v.  Pekin,  19 
111.  160;  Moran  y.  New  Orleans,  112  U.  S.  70, 
28  L.  ed.  654;  Hay$  v.  Pacific  Mail  8. 8.  Co.  58 
U.  8.  17  How.  596.  16  L.  ed.  254. 

Statutes  conferring  authority  to  impose 
taxes  must  be  construed  strictly. 

Mose/ey  v.  T(fl,  4  Fla.  402;  UEngle  v.  WU- 
ion,  21  Fla.  461. 

Mr.  John  £•  Hartridi^*  also  for  appel- 
lee: 

The  situs  of  this  property  was  the  city  of 
New  York,  the  domicil  of  the  owner. 

8t.  Louie  V.  Wiggine  Ferry  Co.  78  U.  S.  11 
Wall.  439,  20.  L.  ed.  194;  Welty,  Assess- 
ments.  §S  30-34. 

The  tax  on  a  boat  spending  one  half  of  its 
time  in  one  state  and  the  other  half  in  another 
state  is  void. 

Eaye  v.  Paeifle  Mail  8.  8.  Co.  58  U.  S.  17 
How.  596,  15  L.  ed.  254;  St.  Lovie  v.  Wigging 
Ferry  Co,  78  U.  S.  11  Wall.  423.  20  L  ed.  192. 

Whenever  an  injunction  has  been  refused  in 
restraint  of  a  sale  of  personal  property  it  has 
been  by  reason  of  an  adequate  remedy  which 
has  been  furnished  at  law. 

2Beach,  InJ.  119t^. 

Such  remedies  are  not  afforded  in  Florida. 

Basnet  v.  Jacksonville,  18  Fla.  523. 

Equity  will  always  enjoin  the  sale  of  per- 
sonal property  for  an  illegal  tax  wheo  the  cir- 
cumstances bring  the  case  within  some  recog- 
nized head  of  equity  jurisdiction,  or  the 
remedy  a  I  law  will  be  practically  valueless. 

Clarke  v.  Ganz,  21  Minn.  387;  2  Beach, 
IdJ.  §  1236;  Oatesv.  Barrett,  79  Ky.  295;  High, 
Inj.  §§  796,  801;  Daeis  v.  Burnett,  77  Tex.  3. 

An  injunction  will  lie  to  prevent  the  sale 
of  personal  property  when  the  property  is  of 
peculiar  value  to  the  owner  and  the  damage  at 
law  would  not  be  adequate  compensation. 

White  V.  Slender,  24  W.  Va.  615, 49  Am. 
Rep.  283;  2  Beach,  Inj.  g  1213. 

Where  a  levy  on  personal  property  is  made 
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iD  such  a  way  as  to  interfere  with  the  businefls 
of  the  coDceni,  equity  wiU  interfere  by  injunc- 
tion. 

Lenawee  County  8av.  Bank  t.  Adrian,  66 
Mich.  278;  2  Beach.  Inj.gl288;  Brandirffy. 
Barrienn  Gouvty,  50  Iowa,  164:  YaUe  v.  Zieg- 
ler,  84  Mo.  214;  Searing  v.  Heavyeides,  106  111. 
86;  AUtDood  y.  Cotoen,  111  III.  481;  8aTannah, 
F.  di  TF.  A  Co,  V.  Morion,  71  Ga.  24. 

Mabrjt  Gh.  J.,  delivered  the  opinion  of  the 
court : 

The  bill  in  this  case  is  prolix,  and  not  as  pre- 
cise as  it  might  have  been.  After  exceptions 
were  sustained  to  parts  of  the  first  answer  in- 
terposed, an  amended  answer  was  filed  to  the 
entire  bill,  and  the  first  one  might  be  consid- 
ered as  abandoned  and«ntirely  out  of  the  case. 
As  the  case  was  disposed  of  on  the  pleadings, 
and  our  conclusion  is  the  same  whether  the 
second  answer  as  amended  be  considered  alone 
or  in  conoection  with  the  first  one,  we  have 
filed  herewith  a  full  statement  of  the  entire 
pleadings  in  the  case.  From  an  examination 
of  this  statement  it  will  be  found  that  the  fol- 
low iDg  facts  may  be  conceded  to  be  true,  m..* 
Appellee  was  a  corporation  existing  under  the 
laws  of  New  York,  with  its  headquarters  and 
chief  office  in  the  city  and  state  of  New  York, 
and  since  the  year  1888  to  the  filing  of  the  bill 
in  August,  1891,  had  been  the  owner  of  certain 
named  vessels  of  over  20  tons  burden,  and 
at  the  time  of  filing  the  bill  owned  four  of  the 
vessels;  that  all  of  said  vessels  were  dulv  -reg- 
istered in  the  customhouse  in  the  citv  of  New 
York  and  state  of  New  York,  aod  said  city 
was  their  home  port;  that  in  compliance  with 
the  act  of  Congress,  the  name  of  each  vessel 
had  been  painted  on  its  stern  upon  a  black 
ground  in  white  letters,  and  the  name  of  the 
city  of  New  York  and  state  of  New  York  given 
as  i he  home  port;  that  appellee  had  regularly 
returned  the  valuation  of  its  property,  includ- 
ing said  vessels,  to  the  proper  authorities  of  the 
state,  county,  and  city  of  New  Yoik,  and  had 
regularly  submitted  all  information  required 
by  said  authorities  to  enable  them  to  assess  and 
collect  the  taxes  against  said  property.  The 
statement  in  the  tenth  paragraph  of  the  bill, 
that  appellee  had  in  fact  paicTtaxes  oo  said  ves- 
sels to  the  New  York  authorities  since  the  year 
1888,  was  denied  in  the  original  answer,  but 
the  amended  answer  states  that  said  paragraph 
was  purely  an  argument  and  could  not  be  an- 
swered. It  is  also  conceded  that  for  a  period  of 
time  anterior  to  the  filing  of  the  bill,  appellee 
sent  said  boats  to  St  Johns  river  in  this  state 
and  maintained  a  line  of  steamers  between 
Jacksonville  and  San  ford  for  a  part  of  each 
year.and  for  some  years  for  the  entire  year,  and 
engaged  them  in  the  usual  traffic  business  in- 
cident to  steamboats  plying  upon  a  river.  The 
original  answer  admits  the  statements  in  the 
fifth  paragraph  of  the  bill,  aod  the  amended 
answer,  after  admitting  that  the  steamer  Fred. 
DeBarv  plied  in  the  waters  of  this  state  as 
alleged,  submits  that  the  other  averments 
therein  were  irrelevant.  From  the  admissions 
made  in  this  respect  it  appears  that  it  was  the 
custom  and  practice  of  appellee  to  send  its 
boats  at  diflferent  times  to  such  waters  as  af-' 
forded  profitable  engagements.  From  the  alle- 
gations in  the  sixth  paragraph  of  the  bill,  not 
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denied,  it  is  conceded  that  since  tbe  15th  of 
November,  1889.  four  of  the  boats  mentioned^ 
except  two  during  the  summer  and  part  of  the 
fall  months,  when  they  were  upon  waters  hi 
other  states,  formed  a  connection  with  a  foi^ 
eign  corporation  engaged  in  interstate  com- 
merce, and  constituted  an  integral  part  of  an 
all- water  route  between  New  "l^ork  and  Jack- 
sonville and  Sanford  in  this  state.  It  is  also 
conceded  that  prior  to  November,  1889,  the 
other  boats  of  appellee  were  destroyed  by  fire 
or  worn  out  and  abandoned. 

Two  of  the  boats  owned  by  appellee  at  the 
time  of  filing  the  bill  had  been  sent  to  waters 
of  other  states  to  engage  in  business,  but,  as 
alleged  by  the  original  answer,  they  had  re- 
turned after  the  filing  of  the  bill  to  engage  ia 
business  in  Florida  waters.  There  is  no  de- 
nial of  the  allegations  in  paragraph  7a,  that 
the  boats  being  owned  in  New  T ork  had  not 
become  so  blended  with  the  commerce  and 
business  of  the  state  of  Florida  as  to  make 
them  taxable  in  this  state,  and  that  their  status, 
obtained  by  reason  of  their  nonresident  owner- 
ship and  registry  in  the  New  York  custom- 
house, under  the  act  of  Congress,  had  not  been 
changed.  The  answer  denies,  however,  that 
appellant  seized  the  boat  in  question  for  the 
alleged  taxes  in  violation  of  the  laws  of  the 
United  States,  or  of  the  state  of  Florida. 

In  the  case  of  Mintum  v.  JSizys,  2  Cal.  690, 
56  Am.  Dec.  866,  decided  in  1852,  it  appeared 
that  a  steamboat  built  in  New  York  by  owners 
resident  there  was  employed  from  June.  1850^ 
to  tbe  time  of  the  suit  in  carrying  passengers 
and  freight  between  Sacramento  city  and  San 
Francisco,  in  California.  It  was  alleged  that 
the  owners  of  the  boat  paid  taxes  on  her  m 
the  state  of  New  York,  but  there  was  no  show- 
ing as  to  her  registry  anywhere.  The  Califor- 
nia court  held  that  the  boat  was  subject  te 
taxation  in  that  Jurisdiction.  The  Alabama, 
court,  in  the  case  of  Battle  v.  Mobile,  9  Ala. 
284,  44  Am.  Dec.  488.  held  a  vessel  subject  to 
taxation  by  the  city  authorities  of  Mobile  under 
the  following  conditions:  A  resident  citizen  of 
the  state  of  Pennsylvania  owned  an  interest  hi 
several  steamboats  that  ran  on  rivers  in  the 
state  of  Alabama,  and  the  boats  were  regularly 
licensed  under  the  laws  of  the  United  States, 
and  registered  at  the  customhouse  in  the  dty 
of  Mobile  in  pursuance  of  the  act  of  Congress. 
The  city  of  Mobile  in  pursuance  of  an  act  of 
the  legislature  assessed  taxes  on  said  vessels 
for  the  current  year  1844-45,  and  the  boats  had, 
since  the  1st  day  of  December,  1844,  and  untik 
the  assessment,  regularly  plied  on  the  Alabama 
river  between  Mobile  and  Montaomery,  carry- 
ing freight  and  passengers,  and  they  were  in 
the  city  of  Mobile  when  the  assessment  was 
made.  It  also  appeared  that  the  nonresident 
owner  paid  taxes  on  his  interest  in  the  boats  in 
Pennsylvania,  and  that  they  returned  to  that 
state  after  the  boating  season  was  over  in  Ala- 
bama.  and  plied  on  the  Ohio  and  Mississippi 
rivers.  The  nonresident  in  this  case  had  only 
an  interest  in  the  boats,  and  they  were  duly 
registered  in  the  port  of  Mobile.  In  Mobtie  v. 
Baldwin,  57  Ala.  61,  29  Am.  Rep.  712,  it  was 
determined  that  a  ferryboat  plying  daily  be- 
tween the  eastern  shore  of  Mobile  bay  and  tbe 
city  of  Mobile,  and  returning  each  nisht  to  the 
eastern  shore  where  the  owner  resided,  and 
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from  which  it  commenced  its  daily  trips,  was 
not  liable  to  taxation  by  the  corporate  authori- 
ties  of  the  city.  While  anDOUDcini;  the  rule 
that  the  nonresideoce  of  the  owner  of  a  vessel 
prima  fade  relieved  it  of  taxation,  it  was  held 
that  actual  situs,  and  not  the  domicil  of  the 
owner,  was  the  materia]  inquiry  in  ascertaining 
the  liability  of  personal  propwty  to  taxation. 
The  right  to  tax  in  this  case  arose  under  a  stat- 
ute giving  the  city  of  Mobile  the  authority  to 
tax  itinerant  or  transient  vessels  remaining  in 
the  corporation  less  than  one  year.  In  the 
case  of  National  Dredging  Co.  v.  State,  99  Ala. 
462,  the  same  rule  was  announced  as  in  Mobile 
V.  Baldmn,  The  business  of  the  National 
Dredging  Company  was  the  operation  of  ma- 
chines and  appliances  for  the  improvement  of 
rivers,  harbors,  channels,  docks,  watercourses, 
low  lands,  etc.,  and  in  the  fall  or  early  winter 
of  1890  the  company  entered  into  a  contract 
with  the  United  States  for  continuing  the  work 
of  dredging  the  channel  of  Mobile  bay,  and 
entered  upon  theexecution  thereof  early  in  1891. 
After  the  1st  day  of  January.  1891,  and  before 
the  county  assessor  had  completed  his  assess- 
ment, the  com^nv  brought  into  the  state  cer- 
tain property,  including  a  dredgeboat,  a  tag- 
boat,  and  five  mud  scows,  which  remained  up 
to  July,  1892.  The  contract  with  the  govern- 
ment had  not  been  completed  on  the  last  men- 
tioned date,  but  would  occur  shortly  there- 
after; and  after  its  completion  the  company 
would  have  no  further  use  for  the  proper^  in 
Alabama.  The  tugboat,  dredge,  and  scows 
were  floating  property  capable  of  being  moved 
from  port  to  port,  and  the  tug  was  registered 
in  the  customhouse  at  Wilmington,  Delaware, 
the  residence  of  the  corporation  owner.  Some 
time  in  May,  1891,  the  assessor  of  Mobile 
county  placed  upon  the  tax  books  the  tug, 
dredge,  and  scows,  and  the  court  held  that 
they  were  subject  to  taxation.  It  was  said 
that  it  was  clear  "that  all  of  this  propertv  was 
at  the  time  of  the  assessment  being  used  in  the 
state  of  Alabama  in  the  prosecution  of  works 
wholly  within  the  state,  under  a  contract 
which  involved  its  presence  here  in  that  work 
for  a  time,  the  duration  of  which  was  indefi- 
nite, but  which  extended  beyond  a  year  and  a 
half,  and  Ihe  end  of  which,  even  from  the 
standpoint  of  the  latter  date,  could  not  be  more 
definitely  fixed  them  as  'shortly  to  occur.' 
During  all  this  time,  and  possibly  to  the  pres- 
ent moment,  the  property  has  been  wholly 
within  Alabama,  engaged  in  a  business  or 
being  used  in  a  work  which  did  not  involve 
its  passing  even  temporarily  beyond  the  limits 
of  the  state."  The  court  further  said  that 
"there  are  many  cases  which  hold  that  such 
vessel  (speaking  of  the  registered  tugboat), 
engaged  m  commerce  between  its  home  port 
and  others,  or  even  wholly  between  other  ports 
than  that  of  its  registnr,  can  be  taxed  only  at 
the  port  of  registry,    it  is  not  our  purpose  to 

auestion  these  decisions;  it  is  not  necessary 
lat  we  should.  They  all  proceed  upon  the 
theory  that  vessels  thus  engaged  are  neVer  in 
foreign  jurisdiciion  except  temporarily,  and  as 
an  incident  to  the  commerce  to  which  they  are 
devoted,  and  hence  that  they  do  not  and  cannot 
acquire  a  situs  in  foreign  ports  for  the  pur- 
poses of  taxation;  they  do  not  become  incor- 
porated with  the  property  of  other  states  and 
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countries  which  they  touch  intermittently, 
are  never  indefinitely  there,  and  their  business, 
the  work  they  perform.,  the  uses  to  which  they 
are  put,  is  not  done  and  performed  within,  and 
are  not  local  to,  the  foreign  state  or  coun- 
try." In  Haye  v.  Pacific  Matl  S.  8.  Co.  58 
U.  S.  17  How.  596,  15  L.  ed.  254.  after  refer- 
ring to  the  acts  of  Congress  regulating 
the  registry  of  vessels  and  the  record  of 
bills  of  sale,  mortgages,  and  conveyances 
in  reference  thereto,  it  was  held  that  the  domi- 
cil of  a  vessel  was  the  port  at  which  she  is 
registered,  and  which  must  be  the  nearest  to 
the  place  where  the  owner  or  owners  reside.  It 
was  said:  "Whether  the  vessel,  leaving  her 
home  port  for  trade  and  commerce  visits,  in 
the  course  of  her  voyage  or  business,  several 
ports,  or  confines  her  operations  in  the  carry- 
ing trade  to  one,  are  questions  that  will  de- 
pend upon  the  profitable  returns  of  the  busi- 
ness, and  will  furnish  no  more  evidence  that 
she  has  become  a  part  of  the  personal  property 
within  the  state,  and  liaUe  to  taxation  at  one 
port  than  at  the  others^  She  is  within  the  ju- 
risdiction of  all  or  any  one  of  them  tempora- 
rily, and  for  a  purpose  wholly  excluding  the 
idea  of  permanently  abiding  in  the  state  or 
changing  her  home  port.  Our  merchant  ves- 
sels are  not  un frequently  absent  for  years,  in 
the  foreign  carrying  trade,  seeking  cargo,  car- 
rying and  uniadmg  it  from  port  to  port,  during 
all  the  time  absent,  but  thej  neither  lose  their 
national  character  nor  their  home  port,  as  in- 
scribed upon  their  stern."  The  facts  in  the 
case  of  Morgan  v.  JParAam,  88  U.  S.  16  Wall. 
471,  21  L.  ed.  808,  were,  that  a  resident  citizen 
of  New  York,  owning  a  vessel  duly  registered 
in  the  port  of  New  York,  with  her  name  and 
port  painted  upon  her  stern,  as  reauired  by  tbe 
act  of  Congr^,  sent  her  in  1865  to  ply  be- 
tween the  waters  of  Mobile,  Alabama,  and 
New  Orleans,  Louisiana,  and  from  that  time 
until  1870  she  was  employed  as  a  coasting 
steamer  between  said  cities.  In  January,  186*1^ 
the  vessel  was  regularly  enrolled  at  the  custom- 
house in  Mobile  by  her  master,  and  her  license 
as  a  coasting  vessel  was  renewed  in  the  years 
1868  and  1869.  During  this  term  the  captain 
of  the  vessel  had  been  a  resident  of  Mobile, 
and  the  agent  conducting  the  business  of  the 
vessel  occupied  an  office  here,  but  was  under  a 
superior  agent  residing  in  New  Orleans  who 
paid  the  captain  and  other  officers  of  the  ves- 
sel. A  wharf  and  office  in  Mobile  were  occu- 
pied for  tbe  use  of  the  vessel.  She  was  en- 
gaged with  other  vessels  in  transporting  mails, 
freight,  and  passengers  between  Mobile  and 
New  Orleans,  and  the  business  was  extensive 
and  profitable.  Tbe  vessel  was  assessed  in 
1866  and  1867  as  personal  property  in  the  city 
of  Mobile,  belonging  to  the  nonresident,  and 
the  taxes  remaining  unpaid  the  boat  was  seized 
by  tbe  collector  of  the  city  of  Mobile.  Tbe 
court  held  that  the  vessel  was  not  subject  to 
taxation  in  Mobile,  and  was  only  liable  in  New 
York,  her  home  port.  A  distinction  was  made 
between  tbe  enrolment  and  registration  of  a 
vessel,  and  the  enrolment  of  tbe  boat  in  ques- 
tion in  the  port  of  Mobile  did  not  indicate  a 
change  of  her  domicil.  It  was  stated  by  the 
court  that  the  physical  presence  of  the  vessel 
in  Mobile  when  the  taxes  were  assessed  did  not 
decide  the  question,  and  that  the^ vessel,  being 

Digitized  by  CjOOQIC 


686 


Florida  Supbbkb  Court. 


Mar., 


owoed  by  and  employed  in  the  service  of 
a  resident  of  New  York,  was  primarily  and 
presumptively  taxable  under  the  authority  of 
that  state  and  of  that  state  <^n]y.  The  view 
announced  in  Hay$  v.  Pacifie  Mail  8.  8,  Co.  58 
U.  8. 17  How.  696, 15  L.  ed.  254.  was  approved, 
and  it  was  said  it  was  not  important  whether 
the  owner  in  fact  paid  lazes  on  the  vessel  in 
2<ew  York  during  the  years  for  which  she  was 
taxed  in  Alabama.  Federal  jurisdiction  over 
the  case  was  also  asserted.  The  decisions  in 
8t.  Louis  V.  Wiggim  Ferry  Co,  78  U.  8.  11 
Wall.  423.  20  L.  ed.  192,  and  Wheeling,  P.  A 
C.  Tranm,  Co,  v.  Wheeling,  99  U.  8.  278,  25 
L.  ed.  412,  are  not  opposed  to  the  Federal  de 
cisions  to  which  reference  has  been  made.  Un- 
doubtedly the  vessels  of  appellee  were  subject 
to  taxation  in  New  York  under  the  decislona 
of  that  state.  People,  Pacifie  Mail  8.  8.  Co., 
V.  Tax  &  A,  Commiseioners,  58  N.  Y.  242.  It 
is  here  held  that  the  situs  of  a  sea-goinii^  vessel 
for  the  purpose  of  taxation  is  the  point  where 
she  is  registered  under  the  laws  of  the  United 
States  as  her  home  port,  and  that  such  situs 
was  not  lost  by  mere  absence  and  employment 
elsewhere,  but  continues  until  a  new  one  is  ac- 
quired. In  BoberU  v.  Charlewix  Twp.  60 
Mich.  197,  it  was  held  that  a  vessel  registered 
under  the  United  States  navigation  laws,  and 
owned  by  a  nonresident  of  Michigan,  was  not 
subject  to  the  taxing  power  of  that  state  by 
reason  of  engaging  in  business  therein.  Judge 
Campbell,  speaking  for  the  court,  after  stating 
the  doctrine  of  the  Federal  courts,  that  a  reg- 
istered vessel  under  the  United  States  naviga- 
tion laws  does  not,  by  engaging  in  business 
within  a  state,  become  subject  to  its  taxing 
power,  if  the  owner  be  a  nonresident,  dis- 
misses the  subject  with  the  statement  that 
*'this  doctrine  having  been  settled  by  the  court 
of  last  resort,  there  would  be  no  propriety  in 
discussing  it."  Under  the  admitted  facts  of 
this  case  we  are  of  the  opinion  that  the  vessels 
of  the  appellee  were  not  subject  to  taxation 
in  Duval  county.  The  vessels  were  owned  by 
a  New  York  corporation,  and  had  acquired  a 
situs  in  that  state  by  being  duly  registered  in 
the  port  of  New  York,  the  nearest  to  the  resi- 
dence of  the  owner,  and  were  engaged  in  com- 
merce in  that  state  where,  it  is  conceded,  the 
most  profitable  employment  could  be  procured 
for  them.  The  mere  fact  of  being  employed 
in  interstate  commerce  would  not  exempt  them 
from  taxation,  and  we  do  not  say  that  regis- 
tration in  a  foreign  port  and  nonresident  own- 
ership should  control  absolutely,  but  such  own- 
ership and  registration  render  tbem  primarily 
and  presumptively  taxable  only  in  their  home 
port.  This  is  clearly  the  doctrine  of  the  Su- 
preme Court  of  the  United  States— the  court 
of  last  resort  in  such  a  case.  The  boats  of  the 
nonresident  corporation  were  used  in  the  very 
business  for  which  they  were  constructed,  and 
they  were  in  Florida  waters  because  they  could 
be  more  profitably  employed  here.  Some  of 
them  were  transferred  to  other  fields  as  profit 
dictated,  and  it  does  not  appear  that  they  all 
mij;ht  not  have  been  taken  away  at  any  time 
if  it  had  been  to  the  interest  of  the  owner  to 
move  them. 

It  appears  that  several  of  the  boats  had  been 
destroyed  during  the  periods  for  which  taxes 
were  assessed  or  attempted  to  be  assessed  on  i 
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them,  but  under  the  rule  announced  in  the 
Federal  court,  all  of  them,  on  the  conceded 
facts,  were  primarily  and  presumptively  taxable 
only  in  New  York.  If  it  be  conceded,  under 
the  allegations  of  the  first  answer,  that  the 
taxes  on  the  boats  had  not  been  paid  in  New 
York,  they  were  assessed  there,  and  were  only 
liable  to  he  tnxed  in  that  iurisdiction.  The 
answer  does  not  even  directly  deny  the  allega- 
tion that  the  boats  had  not  become  so  blended 
with  the  property  of  this  state  as  to  become 
stibject  to  taxation  in  our  Jurisdiction.  All 
property  should  in  Justice  pay  its  proportion- 
ate part  of  tax  burdens  in  return  for  proteo* 
tion  given;  but  one  state  should  not  lay  taxe» 
upon  citizens  of  other  states,  unless  their 
property  has  acquired  a  situs  in  the  taxing  lo- 
cality so  as  to  become  a  part  of  the  property 
there  situated.  If  every  state  into  which  ves- 
sels entered  in  their  regular  employment  laid 
taxes  upon  them,  such  property  would  be  sub- 
ject to  more  than  double  taxation.  The  char- 
acter of  such  property  is  such  as  to  give  rise 
to  the  Just  rule  under  the  United  States  regis- 
try acts,  that  it  is  primarily  taxable  only  at  the 
home  port  where  the  owner  resides. 

The  only  other  point  to  which  reference  need 
be  made  is  the  Jurisdiction  of  the  court  to  en- 
Join  the  sale  of  the  boat  seized.  On  the  alle- 
gations of  the  bill  we  are  of  the  opinion  that 
the  court  did  have  Jurisdiction.  The  threat- 
ened injury  was  of  such  a  nature  as  to  render 
it  irreparable,  and  the  case  does  not  come 
within  the  principle  of  the  decisions  of  Odlin 
v.  Woodniff,  31  Fla.  160.  22  L.  R-A.  699,  and 
Baldwin  v.  Titeker,  16  Fla.  258. 

The  decree  of  the  chancellor  should  be  affirmed^ 
and  it  is  so  ordered. 

LiddoB,  J.,  dissenting: 

I  cannot  agree  with  the  opinion  of  the  court 
in  this  case,  for  the  following  reasons:  I  think 
some  of  the  boats  of  the  appellee  are  subject 
to  the  taxes,  or  some  of  such  taxes,  as  are 
sought  to  be  collected.  The  bill  alleges  that 
the  boats  in  question  "had  not  become  so 
blended  with  the  commerce  and  business  of 
the  state  of  Florida  as  to  make  them  taxable 
in  this  state,  and  the  status  and  condition  of 
said  boats,  obtained  by  reason  of  their  non- 
resident ownership,  and  of  their  registry  in  the 
customhouse  of  the  city  of  New  York  under 
the  act  of  Congress,  had  not  been  affected,  or 
changed."  This  allegation  is  not  specifically 
dcni^.  In  view  of  the  fact  that  the  general 
tone  and  tenor  of  the  answer  are  a  denial  to 
the  exemption  from  taxation  by  reason  of  the 
matters  of  fact  alleged  by  the  bill,  I  do  not 
think  it  necessary  that  there  should  have  been 
such  specific  denials  of  these  very  allegations^ 
The  allegations  themselves  are  not  averments 
of  fact,  but  of  opinion  from  the  statement  of 
facts  which  preceded  them. 

The  bill  was  filed  August  12,  1891.  It  ap- 
pears from  the  sixth  paragraph  of  the  same 
that  four  of  the  complainant's  steamers,  ric.; 
the  Everglade,  Welaka,  Fred.  DeBary,  and 
City  of  Jacksonville,  except  the  two  latler  dur- 
ing the  summer  months  and  part  of  the  fall 
months,  had  from  the  15th  of  November, 
1889,  formed  part  of  an  all- water  route,  in  con- 
nection with  other  steamers  touching  at  Jack- 
sonville from  the  citv  of  New^York,  to  San- 
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ford,  Florida.  These  steamen  of  complainant 
being  BDgaeed  in  plving  only  between  Jack- 
son viUe  and  Sanford  in  this  state,  and  upon 
waters  of  the  St.  Johns  river,  situated  wholly 
:within  the  same.  Taken  in  connection  with 
the  fourth  paragraph  it  shows  that  these  steam- 
era  not  only  received  and  carried  the  freights 
brought  from  New  York  by  the  connecting 
line,  but  were  engaged  in  "carrying  freight 
and  passengers,  and  dofng  the  usual  traffic 
business,  inddent  to  steamboats  plving  upon  a 
river."  No  limit  of  time  is  stated  within 
which  this  business  is  to  continue.  There- 
fore the  presumption  is  that  it  is  to  continue 
indefinitely.  Under  this  showing  I  think  the 
steamers  Welaka  and  Everglade  appear  to  be 
permanently  engaged  in  business,  and  plyinr 
waters  located  wholly  within  this  state,  and 
that  they  are  here  taxable.  I  think  mv  con- 
clusion is  in  accordance  with  the  weight  of 
authority.  The  authorities  appear  to  be  in 
conflict  with  each  other,  but  I  think  this  con- 
flict more  apparent  than  real.  The  general 
principle  settled  by  the  decisions  of  the  Fed- 
eral courts  is  that  vessels  registered  according 
to  the  provisions  of  the  act  of  Congress  are 
taxable  only  in  the  port  of  registration,  which 
is  called  the  home  port.  In  all  such  cases, 
however,  the  tax  which  has  been  declared  il- 
legal was  sought  to  be  imposed  upon  vessels 
engaged  in  commerce  between  ports  of  differ- 
eni  states,  or  forei^  countries,  or  where  it  was 
only  temporarily  tn  iraniiiu  in  the  taxing  dis- 
trict for  the  purpose  of  discharging  and  receiv- 
ing passengers  and  freight.  In  no  case  that  I 
have  seen  has  the  XJDited  States  Supreme  Court 
declared  such  tax  illegal  when  imposed  fay 
a  state  upon  a  vessel  permanently  engaged  in 
plying  waters  located  wholly  within  such  state. 
Hurriedly  reviewing  some  of  these  cases,  it 
will  be  seen  that  in  St.  LouU  v.  Wiggins  Ferry 
Co.  78  U.  8.  11  Wall.  488.  20  L.  ed.  102,  the 
tax  which  was  declared  illegal  was  assessed 
upon  ferry  boats  running  from  East  St.  Louis, 
Illinois,  across  the  Mississippi  river  to  St. 
Louis,  Missouri.  The  company  owning  them 
was  an  Illinois  corporation,  but  its  principal 
officers  resided  in  St.  Louis,  Missouri,  and 
most  of  the  corporation's  business  was  trans- 
acted there.  The  boats  when  not  in  use  were 
kept  on  the  Illinois  side  where  the  real  estate 
of  the  corporation  was  located,  and  where  its 
agents  and  employees  having  immediate  charge 
of  the  boats  resided.  An  ordinance  of  St.' 
Louis  forbade  them  to  remain  longer  than  ten 
minutes  at  a  time  in  that  city.  Thev  were 
attempted  to  be  taxed  as  property  "within  the 
city."  The  court  held  that  the  feny  boats 
were  not  property  within  the  city  and  liable  to 
taxat  ion  as  such.  This  case  overru  les  a  similar 
case  between  the  same  parties,  40  Mo.  580. 
A  case  so  similar  to  that  of  St.  Louis  v.  Wig- 
gin$  Ferry  Co.  as  to  need  no  further  statement 
of  the  facts  is  State,  I^^ew  York  db  E,  R.  Co.,  v. 
Baight,  80  N.  J.  L  428.  Wheeling,  P.  db  C. 
Tranep.  Go.  v.  Wheeling,  99  U.  S.  278,  25  L. 
ed.  412,  only  settles  that  a  steamboat  engaged 
in  interstate  commerce  may  be  taxed  at  the 
home  port.  In  Neto  Albany  v.  Meekin^  8  Ind. 
481.  66  Am.  Dec.  522,  a  tax  was  assessed  upon 
a  part  interest  owned  by  a  resident  of  that  city 
in  a  steamboat  engaged  in  plying  between 
ports  of  difPerent  states  which,  in  the  course  of 
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its  business,  touched  occasionallv  at  New  Al- 
bany. The  point  decided  was  that  the  prop- 
erty was  not  "within  the  city,  so  as  to  be  lia- 
ble to  such  taxation.  A  very  dmUar  case  is 
WiUcey  V.  PMn,  19  111.  160.  In  Morgan  v. 
Parham,  88  U.  S.  16  Wall.  471,  21  L.  ed.  808. 
the  vessel  upon  which  the  tax  was  claimed  waa 
owned  and  registered  in  New  York.  It  was,, 
however,  enrolled  and  had  a  coasting  license 
at  Mobile,  Alabama.  It  plied  between  Mo- 
bile, Alabama,  and  New  Orleans,  Louisi- 
ana, making  triweekly  trips,  the  court  held 
that  it  was  not  subject  to  the  tax,  and 
draws  a  distinction  between  the  registra- 
tion and  the  enrolment  of  a  vessel.  The 
enrolment  at  Mobile,  the  court  held, 
showed  that  it  was  onlv  temporarily  at  that 
port.  In  Hay%  v.  Pactfc  Mail  S,  8,  Co.  (» 
XJ.  8.  17  How.  696, 16  L.  ed.  254,  the  vessel 
was  an  ocean  steamer  plying  between  San 
Francl<^co,  Panama,  and  ports  in  Oregon,  re- 
maining in  San  Francisco  no  longer  than  was- 
necessary  to  load  and  receive  cargo  and  pas- 
sengers, and  in  Benicia  only  long  enough  for 
repairs  and  supplies.  The  vessel  waa  owned 
and  registered  in  New  York,  and  was  held  not 
liable  to  taxation  in  California.  In  People,  Pa- 
cifle  Mail  8. 8.  Co.,  ▼.  Tax  dt  A,  Commie»ioner$^ 
58  N.  Y.  242,  the  court  held  that  vessels  owned 
and  registered  in  New  York,  but  which  had 
been  sent  soon  after  they  were  built  to  the  Pa- 
dflc  ocean  where  they  were  engaged  in  com- 
merce, without  ever  having  returned  to  the 
home  port,  were  taxable  in  New  York.  Noth- 
ing more  definite  as  to  the  location  of  the  ves- 
sels is  shown  tnan  that  they  were  permanentlr 
employed  upon  the  waters  of  the  Pacific  ocean. 
In  the  body  of  this  opinion  is  some  broad 
general  language  in  which  It  is  stated  that  the 
supreme  Court  of  the  United  States  has  held 
in  Haye  v.  Padflc  Mail  8.  8.  Co.  58  U.  S.  IT 
How.  596.  15  L.  ed.  254,  and  Morgan  v.  Par- 
ham,  88  U.  S.  16  Wall.  471,  21 L.  ed.  303,  with 
respect  "to  vessels  away  from  their  home 
porta,  that  the  states  in  which  they  came  or 
remained  in  the  course  of  their  employment 
had  no  authority  to  impose  taxes :  that  this 
lurisdiction  belongs  to  the  states  where  their 
home  ports  were  situated;  that  their  legal  situa 
for  purposes  of  taxation  was  in  their  home 
porta,  and  that  this  waa  not  lost  by  mei%  ab- 
sence and  employment  elsewhere.*^  I  do  not 
understand  the  cases  referred  to  to  support  the 
lAoad  proposition  quoted.  These  causes,  as  I 
understand  them,  set  aside  the  tax  assessment 
for  the  reason  that  the  vessel  was  only  tempo- 
rarily within  the  taxing  district.  Theremarka 
quoted  are  merely  argumentative,  and  not  es- 
sential to  the  decision  of  the  case.  The  ques- 
tion before  the  court  was  only  as  to  the  situa 
for  taxation  of  sea-going  vessels  registered  and 
owned  In  the  state  where  the'.ax  was  imposd, 
but  which  were  absent  from  the  state,  in  the 
waters  of  the  Pacific  ocean.  This  case  affl  rmed 
the  same  case  in  1  Hun,  148. 

The  only  case  we  have  found  in  which  the 
tax  was  declared  invalid,  where  the  facts  ap- 
pear to  be  similar  to  those  of  the  case  under 
consideration,  is  Roberti  v.  Charlevoix  Twp.  60 
Mich.  197.  The  statement  of  facta  in  ibis 
case  is  very  meager.  The  vessel  was  owned 
by  a  nonresident  ot  Michigan,  and  tuxes  upon 
it  were  paid  in  Dakota  wbere-tbe  owner  re- 
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Aided.  The  only  allegation  as  to  the  leneth  of 
time  the  property  was  in  Michigan  is  that  it 
-WEB  "used  at  the  time  in  the  navigable  waters 
of  this  sute/*  The  court  held  simihir  to  the 
holding  cited  from  58  N.  Y.  242,  supra,  that 
*'the  decisions  of  the  United  States  Supreme 
Court  have  uniformly  held  that  a  vessel  en- 
rolled and  licensed,  or  registered  under  the 
United  States  navigation  laws,  does  not,  by  en- 
^ging  in  business  within  a  state,  become  sub- 
ject to  its  taxing  power,  if  the  owner  is  a  non- 
resident," and  cites  the  same  cases  cited  by  the 
New  York  court,  and  8t.  ljoui»  v.  Wiggins 
Ferry  Go.  78  U.  8.  11  Wall.  423, 20  L.  ed.  192, 
to  support  the  proposition.  From  what  has 
already  been  said,  it  appears  that  the  court  as- 
serted the  proposition  more  broadly  than  it  is 
stated  in  the  cases  cited.  All  other  cases  com- 
ing to  my  attention,  where  the  facts  are  paral- 
lel to  those  of  the  present  case,  maintain  the 
validity  of  the  tax.  Id  Minturn  v.  Hays,  2 
Cal.  590,  66  Am.  Dec.  866,  it  was  held  that 
"a  steamboat  whose  owners  reside  in  New 
York  and  by  whom  it  was  sent  to  San  Fran- 
cisco and  used  in  navigation  within  the  state, 
is  liable  to  assessment  and  taxation"  within  the 
state,  although  it  was  shown  that  taxes  upon 
the  same  were  paid  in  New  York.  In  dispos- 
ing of  the  case  the  court  said  that  SiUj  other 
^nstructio9  of  the  law  would  be  a  singular 
one,  *'and  its  practical  eflfect  would  be,  that 
nonresident  foreigners  shall  receive  the  protec- 
tion of  the  state  in  the  enjoyment  of  property, 
and  the  profitable  pursuits  of  commerce  and 
traffic,  free  from  any  of  the  burdens  of  gov- 
ernment; and  that  these  shall  be  borne  exclu- 
flively  by  the  resident  citizens  of  the  state  who 
onjoy  no  greater  benefits  and  receive  no  higher 
protection.  .  .  .  That  the  plaintiff's  pay 
taxes  for  the  same  property  in  the  state  of  New 
York  is  no  ground  of  complaint  ag^ainst  the  ex- 
ercise of  a  legitimate  act  of  sovereignty  by  the. 
state  of  California.  I  can  see  no  reason  why 
the  power  of  taxation  should  be  conceded  to 
the  one  and  not  to  the  other,  especially  as  in 
the  case  of  the  one  the  property  is  without, 
snd  in  the  case  of  the  other  it  is  within,  her 
limits."  The  same  principle  is  stated  in  Bat- 
tU  V.  MoHle,  9  Ala.  284,  44  Am.  Dec.  488,  and 
in  National  Dredging  Co.  v.  State,  99  Ala.  462. 
A  useful  discussion  of  the  question  of  the  situs 
of  vessels  for  taxation  can  be  found  in  Mo- 
UU  V.  Baldwin.  57  Ala.  61.  29  Am.  Rep.  712. 
I  quote  only  the  following:  "Protection  is 
the  legal  and  constitutional  consideration  of 
taxation,  and  that  must  be  presumed  to  be  af- 
forded where  it  is  a  necessity  and  a  duty.  If 
the  owner  of  personal  property  separates  it  from 
bis  domicil— commits  it  to  another  jurisdiction, 
so  that  it  is  not  distiniruishable  from  other 
property  of  a  litce  kiod  within  that  jurisdic- 
tion, or  from  similar  property  casually,  in  the 
usual  course  of  its  use  and  enjoyment,  coming 
within  that  jurisdiction—he  (sites  it  away  from 
the  jurisdiction  of  his  domicil  and  commits  it, 
not  to  the  comity,  but  to  the  power  of  the  place 
to  which  he  transfers  it." 

The  latest  utterance  upon  the  subject,  and 
with  which  I  fully  agree,  is  from  our  neigh- 
boring sister  stnfc  of  Alabama  in  the  case  of 
National  Dredging  Co.  v.  8tat^,  19  Ala.  462. 
That  was  a  case  almost  pamllel  with  the  pres 
«nt.  The  corporation  in  that  case,  which 
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soneht  to  have  its  property  exempted,  was  a 
foreign  corporation  domiciled  in  the  state  of 
Delaware.  A  part  of  the  property  sought  to 
be  exempted  from  taxation  was  a  steam  tuff 
called  the  Curtis,  which  was  duly  registered 
under  the  laws  of  the  United  States  at  Wil- 
mington, in  said  state.  It  was  engaged  in  car- 
rying on  a  dredging  contract  in  the  channel  of 
Mobile  bay.  In  its  petition  it  alleged  that  the 
completion  of  the  contract  would  '*occur 
shortly,"  when  it  would  be  removed.  The 
court  did  not  consider  such  steam  tug  exempt. 
It  said:  *'With  respect  to  the  tugboat  Curtis, 
a  special  consideration  is  advanced  in  support 
of  its  noDtaxability.  It  is  a  sea-going  vessel, 
propelled  by  steam,  and  is  entitled  to  registry 
under  statutes  of  the  United  States  at  the  port 
of  its  owner's  domicil.  As  matter  of  fact,  it 
is  registered  at  the  customhouse  in  the  city  of 
Wilmington,  Delaware.  On  this  the  conten- 
tion is  that  that  being  home,  it  cannot  be  taxed 
elswhere.  There  are  many  cases  which  hold 
that  such  vessel, '  engaged  in  commerce  be- 
tween its  home  port  and  others,  or  even  wholly 
between  other  ports  than  that  of  its  registry, 
can  be  taxed  only  at  the  port  of  registry.  It 
is  not  our  purpose  to  question  these  decisions; 
it  is  not  necessary  that  we  should.  They  all 
proceed  upon  the  theory  that  vessels  thus  en- 
gaged are  never  in  foreign  jurisdiction  except 
temporarily,  and  as  an  incident  to  the  com- 
merce to  which  they  are  devoted,  and  hence 
that  they  do  not  and  cannot  acquire  a  situs  in 
foreign  ports  for  the  purposes  of  taxation;  tbey 
do  not  become  incorporated  with  the  property 
of  other  states  and  countries  which  they  touch 
intermittently,  are  never  indefinitely  there,  and 
their  business,  the  work  they  perform,  the 
uses  to  which  they  are  put,  are  not  done  and  per- 
formed within,  and  are  not  local  to,  the  for- 
eign state  or  country.  These  considerations 
can  have  no  application  here.  The  tug  Ctirtis 
is  not  engaged  in  commerce,  foreij;n  or  inter- 
state. Its  business  is  wholly  withm  Alabama. 
It  is  not  here  temporarily,  but  indefinitely.  It 
is  as  much  a  part  of  the  property  of  the  state 
for  taxation  as  if  it  had  been  chartered  for  an 
indefinite  period  of  time  to  carry  freight  and 
passengers,  or  tow  ships  over  the  waters  of 
Mobile  bay  between  the  city  and  Point  Clear, 
or  as  if  its  owner  had  devoted  it  to  the  carrv- 
ing  trade  of  the  Alabama  river;  and  surely  in 
these  cases  it  could  not  be  successfully  insisted 
that  it  was  not  as  much  Alabama  property  for 
taxation  as  any  other  boat  devoted  exclusively 
to  the  navigation  of  the  watercourses  of  the 
state.  The  question,  indeed,  is  at  last  one  of 
situs  in  fact,  and  where  this  is  shown  neither 
foreign  registry  nor  foreign  ownership  is  of 
any  consequence." 

The  only  difference  whatever  in  the  situation 
of  the  tug  Curtis  and  complainant's  steamers 
is,  that  the  tug  was  not  engaged  in  commerce, 
foreign  or  interstate.  The  concluding  sen- 
tences quoted  above,  however,  demonstrate 
conclusively  that  its  engagement  in  such  com- 
merce, if  wholly  witbio  the  state  of  Alabama, 
would  not  have  affected  the  decision  of  the 
court  as  to  the  taxability  of  the  property.  I 
do  not  think  the  steamers  Everglade  and  We- 
laka  should  be  exempt  from  taxation  upon  the 
fac>s  of  this  case:  nor  that  their  taxation 
would  be  in  conflict  with  the  decisions  of  the 
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CTaited  States  Saprema  Court.  These  named 
steamers  are  property  as  much  as  hnj  other 
^operty  in  the  state;  they  obtaio  their  full 
ahare  or  protection  from  the  laws  and  govern- 
ment 9t  this  state.    Our  stutute  makes  all  such 


property  taxable,  and  I  do  not  think  they 
should  escape  their  just  share  of  the  public 
burden. 

I  think  the  decree  of  the  circuit  court  should 
have  been  reversed  with  directions. 


MICHIGAN  flUPRBMB  COURT. 


John  GARRITT,  Admr.  etc.,  of  Hugh  Gar- 
rity,  Deceased,  IHff,  in  Err., 

DETROIT  CITIZENS'  STREET  RAIL- 
WAY COMPANY. 


<- 
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1.  For  the  driver  of  »  lire  track  in 
Min^  to  a  lire  to  »pproa.ch  the  croMS- 
Uay  of  A  ati^at  on  wbioh  are  electric  street-car 
tracks,  wltbout  bavingr  his  borsee  under  such 
oootrol  88  to  permit  of  stopplnflr  Id  case  collision 
with  a  street  car  is  probable,  is  neffliffeooe, 
although  by  the  city  ordinance  he  has  the  rljiht 
of  way. 

H.  V^^Uf^ncB  in  approaching  a  eroaa- 
inar  of  an  eleetrie  atreei-ear  traek  with- 
out having  his  horses  under  control  will  not 
preclude  a  recovery  for  Injuries  which  the  driver 
of  a  fire  truck  receives  by  collision  with  a  street 
car  In  attempting  to  cross  in  front  of  the  car.  if 
at  the  time  he  discovered  the  car  the  circum- 
Btances  were  such  as  Co  Justify  a  prudent  man 
in  attempting  to  make  the  crossing. 

3*  BeooTorj  fbr  ii^nriea  reoeiTed  in 
attempting  to  extricate  one*a  self  ft*om 
a  perilona  poaition  cannot  be  had,  although 
he  exercised  his  best  Judgment  in  the  effort,  if 
bis  own  negligence  placed  him  in  the  danger- 
ous situation. 

4*  The  jnrj  mnat  decide  whether  or  not 
a  recovery  ahonld  be  permitted  on  behalf 
of  the  driver  of  a  tire  truck  injured  by  collision 
with  a  street  car  at  a  creasing,  where,  although 
he  was  negligent  in  approaching  the  crossing 
without  having  his  horses  under  control,  the 
■eTldence  is  conflicting  as  to  whether  or  not  the  car 
could  ha^e  been  stopped  in  time  to  avoid  the 
collision,  or  a  prudent  man  would  have  been 
Justified  In  expecting  that  it  would  be  stopped  In 
view  of  the  fact  that  the  fire  truck  bad  the  right 
•of  way. 

{Grant,  J.,  diasentB.) 

(April  27, 1807.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
^iefeDdant  In  an  actioo  brought  to  recover  for 
the  alleged  negligeot  killing  of  plain  liU's  intes- 
tate.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messr$,  T.  A.  E.  Weadock  and  J.  C. 
Weadoek,  for  plaintiff  in  error: 

The  firemen  of  Detroit,  with  their  apparatus, 
bave  the  right  of  way  going  to  a  fire  through 
4he  streets  of  the  city. 

Detroit  Charter,  §  848,  Law  of  1861 ;  Metallic 
Oompreuion  Casting  Co.  v.  Fiichburg  R.  Co. 


Rep.  689;  Cooley, 
Detroit,  75  Mich. 


109  Mass.  277,  19   Am. 
Const.  Lim.  594:  Coote  v. 
680,  6  L.  R  A.  815. 

Firemen  on  their  way  to  a  fire  are  not  bound 
by  the  same  rules  as  ordioaiy  travelers. 

Booth,  Street  Hallways,  g  818;  Magee  ▼. 
Weet  End  Street  R.  Co.  151  Mass.  240;  Elyton 
Land  Co.  ▼.  Mingea,  89  Ala.  521. 

There  was  here  a  marked  conflict  in  the 
evidence,  and  upon  the  questions  of  contribu- 
tory negligence,  speed  of  the  car,  distance  from 
crossing,  etc.,  the  jury  might  have  found  either 
for  or  against  the  plaintiff.  Even  if  eyideooe 
was  peculiar  or  unsatisfactory,  the  jury  are  the 
sole  judges  of  its  weight. 

Stevens  ▼.  Pendleton,  94  Mich.  408. 

It  is  not  the  law  of  this  state  that  under  all 
circumstances'  It  is  absolutely  necessary  for  a 
person  approaching  a  railroad  crossing  to  look 
both  ways  and  to  listen  for  approaching  trains. 
It  is  generally  required,  but  it  Is  not  a  rule  of 
universal  application. 

Richmond  v.  Chicago  dt  W.  M.  R.  Co.  87 
Mich.  380:  Cooper  v.  Lake  Shore  d  M.  8.  R.  Co. 
66  Mich.  266. 

A  firemaa  could  not  be  expected  to  use  the 
same  degree  of  care  as  mieht  properly  be 
required  of  one  who  had  no  such  duty  to  per- 
form as  he  had. 

Snow  V.  Housatonie  R.  Go.  9  Allen,  441,  85 
Am.  Dec.  720;  Lawless  v.  Connecticut  River  R. 
Co.  186  Mass.  1. 

If  there  was  any  negligence  in  crossing  the 
track  it  was  the  negligence  of  Captain  Baxter, 
and,  as  Garrity  was  acting  under  his  orders 
and  bound  to  obey  them,  no  negligence  can  be 
imputed  to  him. 

/Aipsley  V.  Union  P.  R.  Co.  50  Fed.  Rep.  182; 
LittU  ▼.  Hackett,  116  U.  8.  866.  29  L.  ed. 
652,  citing  Cttddp  y.  Horn,  46  Mich.  596.  41 
Am.  Rep.  178;  Thomas,  Neg.  394,  citine  Web- 
ster V.  Hudson  River  R.  Co.  38  N.  Y.  260. 

The  street  car  in  crossing  a  street  has  only 
the  same  right  of  way  as  any  other  vehicle. 

It  is  different  when  they  are  in  the  same 
street. 

Buhrens  y.  Dry  Dock,  E.  B.  db  B.  R.  Co.  58 
Hun,  571;  Thomas,  Neg.  1165;  Bernhard  v. 
Rochester  R.  Co.  68  Hun,  869;  Booth,  Street 
Railways,  804;  CNeil  y.  Dry  Dock,  E.  B.  db 
B.  R.  bo.  129  N.  Y.  125. 

They  have  a  paramount,  but  not  ezclusiye, 
right  to  their  track. 

Flecktnstein  v.  Dry  Dock,  E.  B.  dk  B.  R.  Co, 
105  N.  Y.  655:  Rascher  y.  East  Detroit  db  Q. 
P.  R.  Co.  90  Mich.  415. 

An  electric  car  must  be  under  control  when 
approaching  a  crossing. 


Nora.- As  to  injuries   by  street-oar  collisions  i  zens*  B.  CJo.  (Mo.)  tt  L.  R.  A.  506;  see  also  Laufer  v. 
with  vehicles  or  horses,  see  noU  to  Hicks  v.  Citi- 1  Bridgeport  Traction  Co.  (Conn.)  post,  588L 
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See  also  37  L.  R.  A.  533;  45  L.  R.   A.  429. 
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Thomas,  Neg.  1176. 

It  is  coDtiibutory  oegligenoe  not  to  turn  out 
of  the  ^ay  of  an  ambulance  of  the  Society  for 
the  Prevention  of  Cruelty  to  Animals,  which, 
under  Laws  1879,  chap.  186,  has  the  right  of 
way  in  the  streets. 

Smith  V.  American  8oc,  for  Prevention  of 
Cruelty  to  Animals,  7  Misc.  158. 

One  cannot  be  charged  with  contributory 
negligence  where,  seeing  that  the  street  is  clear, 
and  mat  he  has  ample  opporeuuiVy  to  pass  in 
front  of  an  approaching  van,  ho  sti^fCB  to  cross, 
though,  by  reason  of  the  impetuous  driving  of 
the  van  driver,  he  is  struck  before  v\eaching  the 
other  side. 

(/HeiUy  ▼.  Utah,  N.  d  C.  Stage  Ch.  87  Hun, 
406. 

Negligence  of  a  father  driving  a  hose  cart 
cannot  be  imputed  to  his  minor  son,  also  a 
fireman. 

Eouiton  City  Street  R  Oo.  v.  Biehari  (Tex. 
Civ.  App.)  27  S.  W.  918:  Ber^amin  v.  Holyoke 
Street  R  Oo.  160  Mass.  8. 

The  case  of  a  fireman  is  analogous  to  that  of 
a  person  who  risks  his  iife  to  save  the  life 
of  another. 

Pennsylvania  Oo.  v.  Langendorf,  48  Ohio  St. 
816, 18  L.  R.  A.  190;  OottriU  v.  Chicago,  M.  db 
St.  P.  R  Co.  47  Wis.  684,  82  Am.  Rep.  796. 

It  is  not  negligence  per  «0  to  be  in  a  place  of 
danger  when  a  conflagration  is  raging,  and 
the  life  or  safety  of  human  beings  is  thereby 
endanfirered,  and  one  is  making  efforts,  in  good 
faith,  to  save  life  and  property. 

Benry  v.  Cleveland,  C.  0.  d  St.  L.  R  Co.  67 
Fed.  Rep.  426. 

Courts  can  take  judicial  knowledge  of  the 
fact  that  an  electric  trolley  car  can  be  stopped 
in  less  than  100  feet. 

Thomas,  Neg.  p.  1176. 

Evidence  of  experts,  to  show  the  distance 
within  which  a  car  may  be  stopped,  is  admis- 
sible. 

Meagher  y.  Cooperstovm  db  0.  Valley  R  Co. 
75  Hun,  455. 

The  case,  as  it  appears  from  plaintiff's  testi- 
mony, unqualified  by  any  which  was  brought 
on  the  part  of  the  defendant,  must  determine 
plaintiff's  right  to  go  to  the  jury,  and  he  is 
entitled  to  all  the  inferences  which  could  be 
based  on  that  testimony. 

JUetroit  db  M.  B.  Co.  y.  Van  Steinhurg,  17 
Mich.  99;  Scftofield  y.  Chicago,  M.  db  St.  P.  R 
Co.  114  U.  S.  618,  29  L.  od.  225. 

The  question  of  driver's  negligence,  depend- 
ing on  grade  of  traclc,  velocity  of  car,  crowded 
condition  of  crossing,  facilities  of  driver  for 
seeing,  etc.,  is  for  the  jury. 

Dahl  y.  Milwaukee  City  B.  Co.  62  Wis.  652. 

Choice  of  hazards  in  a  perplexing  situation 
is  a  Question  for  the  jury. 

Fehnric/iY.  Michigan  C.B.  Oo.  87  Mich.  606. 

Messrs.  Brennan,  DonnellT,  ft  Van  De 
Mark  and  Alexis  C.  Anfl^U*  for  defend- 
ant in  error: 

The  same  precaution  must  be  taken  when 
crossing  an  electric  street  railway  as  is  taken 
when  crossing  a  steam-railway  track. 

Carson  y.  Federal  Street  db  P.  Valley  B.  Co. 
147  Pa.  219, 15  L.  R  A.  257;  Ehrisman  v.  East 
Harrisburg  City  Pass.  B.  Co.  150  Pa.  180,  17 
L.  R  A.  448;  MeQee  y.  Consolidated  Street  B. 
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Co.  102  Mich.  107,  26  L,  R.  A.  300;  Frit9  y. 
Detroit  OitisenfT  Street  B.  Go.  105  Mich   50. 

It  would  be  bad  policy  for  a  city  to- 
authorize  a  rate  of  speed  which  would  be 
liable  to  cause  accidents,  for  the  sake  of  afford- 
ing more  relief  to  someone  injured  by  an  acci- 
dent The  public  interests  do  not  demand  that 
in  order  to  afford  prompt  relief  to  one  person 
requiring  the  use  of  an  ambulance,  other  per- 
sons may  be  run  down  and  injured  by  the  fast 
and  reckless  rate  of  speed  of  the  ambulance  ia 
going  to  the  assistance  of  the  person  in jured. 

Peojple  v.  LitUe,  «6  Mich.  125. 

It  IS  no  justification  that  because  the  fire- 
department  was  anxious  to  save  property  the- 
lives  and  limbs  of  people  pursuing  their  ordi- 
nary avocations,  in  street  cars,  or  on  foot, 
should  be  sacrificed  in  order  that  a  few  dollars^ 
worth  of  property  mieht  be  saved. 

Greenwood  v.  Philadelphia,  W.  db  B.  R  Co. 
124  Pa.  572,  8  L.  R  A.  44:  Walker  y.  Lake^ 
Shore  db  M.  S.  B.  Co.  104  Mich.  606. 
On  motion  for  rehearing. 

There  is  but  one  point  in  this  case  whereiik 
it  differs  from  the  cases  of  Frits  v.  Detroit  Citi- 
zens^ Street  B.  Co.  106  Mich.  50;  Carson  y. 
Federal  Street  dt  P.  Valley  R  Co.  147  Pa.  219, 
15  L.  R  A.  257;  Ehrisman  y.  East  Barrisburg- 
City  Ptiss.  R  Co.  150  Pa.  180, 17  L.  R.  A.  448, 
and  that  is  the  fact  that  the  deceased  was  a 
fireman  going  to  a  fire  and  acting  under  the- 
orders  of  his  superior.  It  may  be  considered 
settled  that  Ghirrity  was  as  guilty  of  negligence- 
as  anyone  could  be  in  driving  on  the  track  at 
full  speed  with  his  three  heavy  horses  not 
under  control,  and  with  a  truck  69  feet  long. 
The  decision  of  the  court  eyen  goes  farther,, 
and  says  Garrity  was  guilty  of  grosser  nexU-  . 
gence  (if  we  may  use  the  term)  than  an  occu- 
pant of  an  ordinary  wagon  because  )iis  vehicle 
would  cause  a  greater  and  more  widespread 
disaster  than  any  other. 

This  being  out  of  the  case,  how  can  we  dif- 
ferentiate this  suit  from  the  others  of  a  simiia^ 
nature  in  which  the  opinion  of  this  court  has 
been  so  radically  different? 

Oraff  v.  Detroit  Citizens^  Street  R  Oo. 
(Mich.)8Det.  L.  N.  12. 

The  trouble  with  the  opinion  of  the  court  in* 
this  CRse,  as  in  the  recent  decision  of  the  case- 
of  Rlakeslee  v.  Consolidated  Street  B.  Co.  (Mich.). 
3  Det.  L.  N.  844,  is  in  assuming  a  fact  which 
is  not  in  the  record,  and  which,  if  it  existed, 
would  have  prevented  the  case  from  ever 
having  been  brought. 

The  true  rule  is  stated  in  Montgomery  y.  Lan-- 
sing  City  Electric  B.  Co.  108  Mich.  58. 29  L.  R 
A.  287,  where  it  was  said :  "In  the  present  case- 
it  is  conceded  that  Grinnell  was  careless,  and, 
but  for  the  gross  carelessness  of  defendant's 
seryants'cbarged  in  the  declaration  and  proved 
on  the  trial,  he  could  not  recover.  It  is  quite- 
a  different  case  than  where  one  attempts  to- 
cross  in  front  of  the  car.  Here  the  motorman 
saw  the  situation.  He  apprehended  the  dan- 
ger to  those  in  the  street,  and  yet,  if  plaintiff'a 
testimony  be  true,  he  did  nothing  to  avoid  the- 
accident." 

See  McGee  y.  Consolidated  Street  R  Oo.  102- 
Mich.  115,  26  L.  R  A.  800:  Ehrisman  y.  ESast 
Harrisburo  City  Pass.  R  Oo.  150  Pa  180,  IT 
L.RA.44d 
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Hooker,  J.,  deliyered  the  opinion  of  the 
court: 

The  plaindfrs  Intestate  was  killed  while 
driving  to  a  fire  upon  the  truck  of  the  Detroit 
fire  department,  in  a  collision  with  a  streetcar 
at  a  crossing  of  streets.  The  circuit  Judge  di- 
rected a  verdict  for  the  defendant,  upon  the 
ground  of  contributory  negligence,  it  appear- 
ing that  deceased,  while  driving  three  horses 
before  a  truck  69  feet  long,  came  to  the  point 
where  Montcalm  street  (upon  which  he  was 
driving)  intersected  Woodward  avenue,  with- 
out having  his  horses  under  control,  so  that  he 
could  stop  them  in  time  to  prevent  a  coUison 
with  an  electric  street  car.  should  one  be  to 
near  as  to  get  in  his  way.  The  undisputed  evi- 
dence shows  that  the  car  was  heavily  loaded, 
and  was  approaching  upon  a  down  grade,  at  a 
distance,  shown  by  different  witnesses,  to  be 
from  80  to  160  feet  or  more  from  the  place  of 
the  accident.  The  two  oar  tracks  upon  Wood- 
ward avenue  were  near  the  center,  and  the 
track  upon  which  this  car  ran  was  about  60 
feet  from  the  street  line,  and  seems  not  to  have 
been  visible  or  noticed  until  the  driver  (who 
must  have  sat  14  or  16  feet  back  of  the  end  of 
the  truck  pole)  passed  the  street  line.  At  this 
time  the  horses  were  going  at  the  rate  of  Smiles 
an  hour,  and  were  within  86  feet  of  the  track; 
and,  as  it  was  conclusively  shown  that  it  would 
require  100  feet  in  which  to  stop  the  truck,  it 
is  plain  that  the  driver,  when  he  discovered 
the  cav,  had  no  alternative  but  to  cross  the 
track  in  front  of  the  car.  When  the  horses 
were  on  the  track  (which  was  probably  as  soon 
as  he  could  do  so  after  seeing  the  car),  he  drew 
his  whip,  and  urged  the  horses,  increasing 
their  speed.  The  car,  which  weighed  7 
tons  exclusive  of  passengers,  was  caught  by 
the  rear  wheel  of  the  truck,  and  turned  around 
so  that  it  stood  across-  the  track.  The  wheel 
of  the  truck  was  broken,  and  the  driver  was 
killed. 

Error  is  assirned  upon  the  charge,  counsel 
for  the  plaintiff  claiming  that  the  case  should 
have  been  submitted  to  the  Jury.  It  is  con- 
tended that  the  truck  had  the  right  of  way,  utt- 
der  the  city  charter  which  auttiorizes  it.  and 
makes  it  a  misdemeanor  for  anyone  to  obstruct 
its  passaee,  and  that  it  was  the  duty  of  the 
motormen  to  stop  their  cars,  and  give  the  fire 
apparatus  the  opportunity  of  crossing  without 
delay,  and  that  it  was  unnecessary  for  the 
driver  to  have  his  team  under  control -at  street 
crossings,  so  as  to  be  able  to  stop  if  necessary 
to  avoid  a  collision  with  a  car.  It  is  manifest 
that  a  fire  truck  Itpproachiog  a  street  upon 
which  is  a  street  railway  is  liable  to  find  cars  in 
any  degree  of  proximity  to  its  pathway,  either 
with  or  without  fault  of  the  motorman.  so 
close,  indeed,  that  to  stop  may  be  impossible. 
A  collision  involves  danger  to  life  and  limb,  to 
those  upon  the  car,  as  well  as  to  those  upon 
the  truck;  and,  while  the  exigency  of  a  fire 
may  well  require  despatch,  it  is  not  so  essential 
as  to  justify  taking  unnecessary  chances  of  col- 
lision dangerous  to  life.  Furthermore,  colli- 
sions do  not  conduce  to  despatch,  but  cause  de- 
lay, and  the  public  service  is  advanced  by 
aToiding  them.  So.  we  think  that  both  the 
preservation  of  life  and  expedition  in  getting 
to  the  fire  require  caution  in  approaching 
streets  when  cars  are  likely  to  be  encountered. 
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As  an  abstract  proposition,  then,  we  think  that 
the  approach  to  a  street-car  line,  which  must 
be  crossed,  without  having  the  horses  under 
such  control  as  to  permit  of  stopping,  is  negli- 
gence: and  the  proof  shows  that  the  driver  was 
culpably  negligent  in  approaching  this  street. 
Had  the  car  been  a  little  nearer,  or  responded 
less  quickly  to  the  efforts  to  stop  it,  the  pole  of  , 
the  truck  would  have  crashed  into  l(,  and  the 
consequences  of  such  an  accident  are  frightful 
to  contemplate.  Counsel  cite  several  cases  in 
support  of  this  proposition,  among  them  the 
following:  Carbon  v.  Federal  Street  dt  R  Val- 
ley R  Co.  147  Pa.  219,  16  L.  R.  A.  267;  Mc- 
Oee  ▼.  Coniolidated  Street  B.  Co.  102  Mich. 
107, 26  L.  R  A.  800;  FnUt  v.  Detnnt  Citizen^ 
Street  B.  Co.  106  Mich.  60;  Greenwood  v. 
PhUadelpkia,  W.  dt  B.  B.  Co,  124  Pa.  672.  8  L. 
R.  A.  44.  This  last-mentioned  case  applied 
the  doctrine  of  contributory  negligence  to  one 
who,  going  to  a  fire,  drove  a  hose  cart  at  a 
rapid  rate  across  a  railroad,  although  thegatea 
were  up.  See  also  People  v.  Little,  86  Mich. 
126.  The  language  of  Chief  Justice  ChampliD 
Is  apropos  to  this  case,  upon  the  contention 
that  having  the  right  of  wav  bv  ordinance 
Justified  the  intestate  in  not  having  his  team 
under  control  when  approaching  the  street 
crossing.  If  we  can  say  that  his  negligence 
actually  contributed  to  the  accident,  it  must 
follow  that  we  should  approve  the  course  taken 
by  the  trial  Judge,  and  affirm  the  Judgment. 
This  involves  the  question  whether  or  not  the 
car  was  so  close  to  tne  intersection  of  the  streets 
as  to  render  an  attempt  to  cross  in  front  of  it 
imprudent;  for,  manifestly,  if  the  car  was  so 
far  off  as  to  Justify  the  ordinarily  prudent  man 
in  driving  such  a  vehicle  as  this  truck  serosa 
in  front  of  the  approaching  car,  such  act 
would  not  be  made  neffligent  by  reason  of  an 
act  which,  though  negligent  in  the  abstract, 
was  not  negligent  in  relation  to  the  particular 
car  which  was  approaching.  In  other  words, 
if  it  was  not  negligent  to  cross  the  track  in 
front  of  the  car,  the  driver  cannot  be  said  to 
be  guilty  of  contributory  negligence,  because 
(owing  to  his  rapid  approach)  he  had  no  alter- 
native after  discovering  the  car.  But,  on  the 
other  hand,  we  should  perhape  emphasise  the 
converse  of  this  proposition,  mc.,  that,  if  It  is 
negligent  to  cross  in  front  of  a  car  as  near  aa 
this  one  was,  the  driver  cannot  be  relieved 
from  the  consequences  of  his  attempt,  by  rear 
son  of  the  fact  that  he  found  himself  in  a  posi- 
tion where  he  was  compelled  to  cross,  inasmuch 
as  it  was  his  own  negligence  that  placed  him 
there.  If  it  were  due  to  the  negligence  of  the 
defendant  that  he  was  placed  in  jeopardy,  he 
might  not  be  required  to  exercise  the  best  judg- 
ment in  his  effort  to  extricate  himself.  We 
are  of  the  opinion  that  it  should  not  be  said 
that  the  evidence  conclusively  shows  that  it 
was  imprudent — i,  e,,  negligent — to  drive  this 
truck  across  the  track. 

While  we  do  not  wish  to  be  understood  as 
casting  doubt  upon  the  rule  that  one  who  in- 
tends to  cross  a  street-car  track  should  use  his 
eyes  and  his  ears  to  ascertain  whether  it  is  safe 
to  attempt  it,  especially  in  view  of  modern 
methods  and  increased  speed  of  cars,  yet  we 
think  that  street  railroads  are  not  governed  by 
the  same  rules  in  all  respects  that  are  applied 
to  steam  roads.    Street  cars  ap^used  in|the 
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common  highway,  and  the  part  occupied  bj 
the  track  is  put  to  a  common  use.  In  crowded 
thorouehfares,  like  Woodward  avenue  of  De- 
troit, the  ordinary  vehicles  and  footmen  are 
constantly  crossing  and  recrossing  these  tracks 
between  cars;  and  recognizing,  as  we  do,  the 
propriety  and  necessity  of  prudence,  care,  and 
caution  in  doing  so,  we  niust  also  admit  that  it 
is  common  practice  for  people  to  drive  or  walk 
upon  tracks,  relying  to  some  extent  upon  the 
watchfulness  and  prudence  of  the  motorman, 
and  his  ability  to  stop  his  car  within  a  reason- 
able distance^.  In  the  case  of  steam  roads  it  is 
expected  that  people  will  not  rely  on  a  reduc- 
tion of  speed  under  ordinary  circumstances. 
Such  cars  are  run  upon  private  ground,  as 
contradistinguished  from  a  public  highway, 
upon  a  roadway  devoted  to  an  exclusive,  and 
not  to  a  common,  use.  Again,  the  rate  of 
speed,  the  weight  of  trains,  and  consequent 
momentum,  are  much  greater  on  steam  roads. 
All  of  these  things  go  to  show  that  an  act  that 
is  clearly  negligent  where  a  steam  road  is  in- 
volved may  not  be  negligent  in  the  case  of 
street  cars.  The  degree  of  care  depends  upon 
the  nature  of  the  danger.  Gable  and  electric 
cars  may  require  greater  care  and  caution  than 
horse  cars,  and  rapid  transit  may  make  dan- 
gerous an  act  which  reduced  speed  might 
justify.  There  are  cases  where  we  are  able  to 
say  from  the  undisputed  testimony  that  negli- 
gence or  contributory  negligence  is  conclusivelv 
shown,  but  in  a  case  like  this,  where  there  Ib 
testimony  indicating  that  the  car  was  at  a  dis- 
tance within  which  a  jury  might  legitimately 
flod  that  it  could  have  been  stopped,  and  that 
the  driver  of  the  truck  might,  without  beiog 
called  imprudent,  drive  across,  in  the  expecta- 
tion that  it  would  be  stopped  in  view  of  his 
having  the  right  of  way,  we  cannot  say  that 
the  case  should  have  been  taken  from  the  jury. 
We  do  not  lose  sijB^ht  of  the  many  facts  that 
may  justify  a  belief  that  the  car  was  too  near 
to  be  stopped  in  time  to  avoid  a  collision,  and 
that  the  driver  could  not  prudently  drive  upon 
the  track;  and,  were  we  to  pass  upon  the 
weight  of  evidence,  we  might  so  decide.  But 
these  facts  are  disputed.  We  cannot  say  that 
the  car  was  nearer  than  150  feet,  or  that  it 
could  not  have  been  readily  stopped  in  time  to 
avoid  the  collision;  nor  can  we  say  that  a  driver 
could  not  prudently  drive  upon  the  track  with 
this  truck,  under  the  circumstances. 

Counsel  for  defendant  call  attention  to  the 
fact  that  neither  the  declaration  nor  the  proof 
shows  that  Elizabeth  Ghirrity  or  any  other  per- 
son suffered  damage  by  reason  of  Hugh  Gar- 
rity's  death.  If  the  declaration  was  defective 
in  this  re^rd,  it  should  be  amended,  under  the 
decision  m  the  case  of  Walker  v.  Lake  Shore 
d  M.  8,  B.  Co.  104  Mich.  606.  We  do  not  feel 
justified  in  saying  that  the  testimony  upon  this 
subject  shows  that  she  suffered  no  damage, 
and  therefore   cannot  affirm   the   judgment. 

The  judgment  U  revereed,  and  a  new  trial  or- 
dered. 

Lonify  Gh.  J.,  and  Montiromerj  and 
Mooret  JJ.,  concurred  with  Hooker^  J. 

Grant*  J. ,  dissenting: 

I  think  the  learned  circuit  judge,  in  directing 
a  verdict  for  the  defendant,  gave  conclusive 
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reasons  for  so  doing.  He  held  that  the  de- 
ceased was  guiltv  of  contributory  negligence. 
The  undisputed  facts  are  these:  The  deceased 
was  driving  a  vehicle  62  feet  7  inches  long, 
weighing  7  tons,  and  drawn  by  8  horses.  He 
drove  out  of  a  narrow  side  street,  at  the  rate  of 
8  miles  an  hour,  at  which  speed  he  could  not 
stop  his  vehicle  within  100  feet,  or  not  until  it 
bad  crossed  the  entire  distance  of  Woodward 
avenue,  which  is  90  feet  wide.  High  buildin^rs 
were  constructed  at  the  comer  close  to  the 
street  line,  and  prevented  the  driver  from  see- 
ing any  distance  up  the  avenue  until  he  was 
almost  on  a  line  with  it.  His  team  could  not 
be  stopped  until  it  was  across  Woodward  ave- 
nue, and  the  only  course  left  him  was  to  lash 
his  team  into  as  great  speed  as  possible,  which 
he  evidently  did.  It  is  also  evident  that  at  the 
same  time'the  motorman  applied  bis  brake 
with  all  the  rapidity  and  force  possible,  and 
did  it  so  quickly  that  some  of  the  passengers 
were  almost  thrown  over,  and  all  instantly 
recognized  the  fact  that  something  unusual 
had  happened.  He  had  brought  bis  car  al- 
most to  a  standstill  when  the  hind  wheel  of  the 
truck  caught  it,  and  threw  it  at  right  angles 
across  the  track.  The  circuit  judge  correctly 
held  that  the  charter  giving  fire  vehicles  prece- 
dence over  other  vehicles  does  not  give  them 
absolute  preference  aod  the  right  to  drive  them 
without  regard  to  consequences  onto  a  crowded 
thoroughfare.  The  rights  and  lives  of  people 
traveling  on  street  cars  and  in  other  .vehicles 
are  as  much  entitled  to  protection  as  is  property 
which  is  in  danger  of  being  destroyea  by  fire. 
In  approaching  this  crowded  thoroughfare  it 
was  the  clear  duty  of  those  having  charge  of 
the  truck  to  have  it  under  controL  Confess- 
edly, they  did  not  do  so,  but  drove  the  ponder- 
ous vehicle  out  of  a  narrow  street  onto  the 
crowded  one  at  such  a  rate  that  they  could  not 
control  it  for  100  feet.  Under  this  state  of 
facts,  is  there  any  reason  in  permitting  a  jury 
to  find  that  the  motorman  might  have  acted 
with  greater  celerity  than  he  did  to  stop  his 
car,  and  thus  possibly  have  avoided  the  colli- 
sion? Scarcely  any  perceptible  time  elapsed 
after  the  horses  reached  the  line  of  Woodward 
avenue  before  the  collision.  The  street  car 
was  running  at  a  lawful  rate  of  speed,  and  the 
motorman.  upon  seeing  danger,  was  only  re- 
quired to  do  all  in  his  power  to  stop  the  car. 
There  is  nothing  in  the  record  to  indicate  that 
he  did  not  do  so,  except  the  estimates  of  the 
witnesses  as  to  the  distance  of  the  car  from  the 
place  of  collision  when  the  truck  emerged 
from  the  side  street.  These  vary  nearly  100 
feet.  They  are,  at  best,  mere  ftuesses,  and  are 
of  little  value  in  determiniog  the  fact 

Let  it  be  granted,  however,  that  the  motor- 
man  did  not  act  instantly,  and  that  this  was 
negligence.  It  is  not  apparent  that  the  driver 
of  the  truck  was  driving  recklessly?  If  there 
is  evidence  to  show  that  both  were  negligent, 
why  should  the  plaintiff  be  allowed  to  recover? 
Or  why  should  the  motorman,  if  injured,  be 
entitled  to  recover  against  the  city  or  the  fire 
department?  This  would^  establish  the  doc- 
trine of  comparative  neglfgence,  which  has 
been  uniformly  repudiated  by  this  court.  I 
know  of  no  better  case  than  the  present  to  il- 
lustrate the  justice  of  the  rule  that  he  who 
contributes  to  his  own  injury^cannot  reoofei: 
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I  tbisk  the  same  priociple  which  goyerna  and 
eontrols  this  case  is  found  in  the  following  de- 
cisions: McQee  ▼.  OoMoiidaUd  Street  B.  Co. 
103  Mich.  107.  26  L.  R.  A.  800;  Fritz  y.  De- 
troit atizens'  Street  R,  Co.  106  Mich.  SO;  Peo- 
ple r.  LittU,  86  Mich.  126;  Carton,  t.  Federal 


Street  <SfP.  Valley  E.  Co.  147Pa.  219,  15  L,  It 
A.  257. 
I  am  for  the  affirmance  of  the  judgmeat^ 

Rehearing  denied  June  18, 1897. 


CONNECTICUT  SUPREMB  COURT  OP  ERRORS 


Anton  LAUFER 

V, 

BRIDGEPORT   TRACTION   COMPANY, 

Appt, 

(06  Oonn.  476.) 

1.  The  pnttinff  in  eTldenea  of  state- 
ments ft^om  &  report  wbloh  is  produced  by 
tbe  other  party  under  order  of  the  court  does  not 
make  the  whole  report  admiBslbte  on  tbe  part  of 
tbe  party  who  produced  It,  but  so  muob  of  it  as 
relates  to  tbe  matters  contained  in  tbe  statements 
put  in  by  tbe  other  party  may  be  proyed. 

2.  The  mere  calling  for  a  paper  or  writ- 
ing which  is  produced  under  order  of  the  court 
does  not  make  it  obllRatory  on  the  party  callinff 
for  it  to  put  it  in  evidence. 

8.  Testimony  as  to  the  management  of 
an  eleetrie  ear»  hy  the  president  and 
the  inspector  of  a  street-railway  company, 
who  are  experts  in  the  management  of  electric 
cars,  is  admissible  in  behalf  of  tbe  plaintiff  In  an 
action  against  such  company  to  show  what  sort 
of  management  of  such  a  car  would  be  reason- 
able. 

4.  ETidence  that  a  car  was  running 
▼erjr  rapidly  at  other  places  on  tbe  same  trip 
fs  admissible  to  support  a  claim  that  at  the  time 
of  an  accident  it  was  behind  schedule  time  and 
trying  to  make  up. 

6«  A  street-railwagr  company  cannot 
prowe  its  custom  as  to  running  carp  on  a 
bridge  in  order  to  disprove  its  negligence  on  a 
particular  occasion,  especially  when  the  alleged 
practice  is  not  shown  to  have  been  known  to  the 
other  party. 

6«  The  right  to  consider  the  rate  of 
speed  of  electric  cars  reddessy  although 
less  than  16  miles  per  hour,  is  not  restricted  by 
Acts  189B.  chap.  109,  fl  13,  which  confers  power  on 
local  authorities  to  regulate  the  speed  of  such 
cars,  with  the  restriction  that  a  greater  rate  than 
16  miles  per  hour  shall  not  be  allowed. 

7«  The  right  which  an  electric  car  has 
in  a  highway  is  not  in  its  nature  Idf^er 
tban  tbe  right  of  other  travelers,  but  is  a  com- 
mon right  with  tbe  others,  in  the  exercise  of 
which  the  electric  car  and  the  other  traveler 
shall  so  conduct  as  not  to  interfere  unreasonably 
with  the  Just  rights  of  each. 

S*  The  standard  of  the  ordinarily  pru- 
dent man  must  be  applied  in  every  case  where 
the  inquiry  is  whether  or  not  a  party  has  acted 
with  due  care. 

9«  A  man  driving  a  wagon  on  a  street- 
ear  track  on  the  left  side  of  a  bridge 


NOTX.— See  preceding  case  of  Garrlty  y.  Detroit 
Citizens*  Street  R.  Oo.  (Mich.)  atiU,  Sm, 
87  L.  R.  A. 

See  also  37  L.  R.  A.  629. 


when  he  sees  a  car  approaching  on  that  track  li 
not  guilty  of  contributory  negligence  in  turning 
across  the  right-hand  track,  although  he  knows 
there  is  a  car  approaching  on  that  track  twhlnd 
him,  but  so  far  away  that  be  can  safely  cross  if  it 
is  going  at  Its  ordinary  rate  of  speed,— especially 
when  the  bridge  Is  so  narrow  that  be  cannot  pos- 
sibly turn  to  the  left. 

(BoOdwin,  J.,  (KtsentsJ 
(January  14, 1B87.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Fairfield  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Ajfflpned. 

The  facts  are  stated  in  the  opinion. 

Meetre.  Canlleld  A  Judson»  for  appel- 
lant: 

This  court  will  review  the  question  whether, 
in  determining  the  negligence  of  the  plaintiff 
or  defendant  tested  by  what  a  prudent  person 
would  have  done,  the  trial  court  applied  the 
correct  principles  of  law,  where  the  law  ap- 
plied by  it  is  disclosed  by  the  record. 

Morrieeey  v.  Bridgeport  Traction  Co.  68 
Conn.  215. 

The  decision  of  the  trial  court,  that  Laufer 
was  not  guilty  of  contributory  negligence,  and 
the  defendant  was  guilty  of  negligence,  are  re- 
viewable conclusions,  because  they  proceed 
from  tbe  distinct  application  of  legal  princi- 
ples, and  certain  assumed  legal  standards  of 
duty,  that  appear  of  record  in  this  case. 

Dulmque  y.  Coman,  64  Conn.  480;  Meriden 
Sav.  Bank  y.  Wellingtim,  64  Conn.  665:  Enfield 
y.  mington,  67  Conn.  469:  StyUe  v.  TyUr,  64 
Conn.  432;  Gurtie  v.  Bradley,  66  Conn.  104, 28 
L.  R.  A.  148;  AtwUer  y.  Morning  News  Co.  67 
Conn.  604. 

Without  the  aid  of  any  express  reference  in 
the  finding,  error  may  be  claimed  in  respect  to 
the  application  of  the  rules  of  law  as  disclosed 
by  the  memorandum  of  decision. 

Styles  y.  Tyler,  64  Conn.  489. 

Negligence  cannot  be  based  upon  speed 
alone. 

Bates  y.  New  York  d  N.  B.  B.  Co,  60  Conn. 
266;  Nolan  y.  New  Tark,N.  E.  d  H.  B.  Co.SS 
Conn.  461. 

The  law  imposes  upon  street  railways  the 
burden  of  a  presumption  against  them,  when 
a  question  of  negligence  is  involved,  where  the 
proof  shows  that  tbe  speed  of  cars  was  in  ex- 
cess of  the  rate  established  by  a  city  ordinance. 
Such  proof  is  prims  fade  evidence  of  ne^li- 
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Booth.  Street  Railways,  g  820,  p.  487,  ^  859. 
p.  484;  St.  Louii  d  8,  E,  R,  Go.  v.  Maihian,  50 
IdcI.  81. 

Tbe  COD  verse  of  this  propositioD  must  be 
sound:  a  material  presumption  in  favor  of  the 
defendant  was  disregarded  in  tbe  conclusion 
of  tbe  court,  as  to  whether  8  or  10  miles  per 
hour  is  a  dangerous  rate  to  run  through  tbe 
stieets  of  our  cities. 

This  court  can  take  Judicial  cognizance  of 
the  fact  that  ordinarily  such  rate— the  ordi- 
nary speed  of  vehicles  drawn  by  horse  power 
—would  be  very  moderate  and  reasonable,  for 
that  proposition  is  a  matter  of  common  knowl- 
edge and  eiperience. 

Downey  v.  Hendris,  46  Mich.  501,  41  Am. 
Kep.  177. 

And  it  has  been  declared,  as  a  matter  of  law, 
that  such  rate  of  speed  for  a  street  car  is  rea- 
sonable and  lawful. 

Adolph  V.  Central  Park,  Iif.dE.ILR  Oo, 
76  N.  Y.  687. 

If  the  motorman  bad  the  right  to  act  upon 
the  assumption  that  Laufer  would  not  cross 
over  again  upon  the  east-bound  tracks,  then,  it 
seems  to  us,  the  burden  imposed  by  the  court 
was  not  justified  by  the  law. 

The  right  to  indulge  in  that  assumption  car- 
ries .with  it  the  right  to  maintain  the  speed  of 
the  car  until  the  danger  of  Laufer  became  im- 
minent. 

Morrises  v.  Bridgeport  Traction  Co,  68 
Conn.  215. 

The  motorman  is  "not  bound  to  regulate  and 
limit  his  speed  to  such  a  rate  as  may  seem 
necessary  to  avoid  harm  to  persons  crossing 
the  tracks  in  an  unreasonable  or  improper 
manner." 

Booth,  Street  Railways,  §  819,  and  g^  805, 
p.  44;  Moore  v.  Philadelphia,  W.  A  B,  R.  Co. 
108  Pa.  858;  Warner  v.  Pleople^s  Street  R.  Co. 
141  Pa.  618;  Chicago  West  Div.  R.  Go.  v.  Bert, 
69  111.  888;  Buydam  v.  Grand  Street  d  jY.  R. 
Co.  41  Barb.  875;  Everett  v.  Lo§  Angelee  Coneol. 
Electric  R.  Co.  115  Cal.  106.  84  L.  R.  A.  850; 
Fenton  v.  New  York  G.  d  H.  R.  R.  Go.  126  N. 
Y.  626. 

Tbe  principle  that  the  street  railway  has  a 
superior  right  over  the  portion  of  the  highway 
occupied  by  its  tracks  is  well  established,  and 
the  relative  rights  and  duties  of  the  railway 
company  and  tbe  traveler  upon  the  highway 
must  always  be  determined  with  tbat  legal 
principle  in  mind. 

Booth,  Street  Railways,  §  808. 

The  customary  uses  of  the  highway  must  of 
necessity  be  interfered  with.  To  hold  other- 
wise would  practically  suspend  the  operation 
of  every  street  railway  in  the  state. 

Careon  v.  Federal  Street  d  P.  Valley  R.  Oo. 
147  Pa.  224.  15  L.  R.  A.  257:  Elliott.  Roads  & 
Streets,  p.  577;  28  Am.  &  Eog.  Enc.  Law, 
p.  900;  aNeiU  v.  Dry  Dock,  E.  B.  d  B.  R.  Co. 
129  N.  Y.  125;  Bindbeutal  v.  Street  R.  Co.  48 
Mo.  App.  474;  Com.  v.  TempU,  14  Gray.  69; 
Booth,  Street  Railways,  §  803,  p.  408;  Ehris- 
man  v.  East  Harrieburg  City  Pass.  R.  Co.  150 
Pa.  IfeO,  17  L.  R  A.  448;  Croswell,  Elec- 
tricity, §  741;  Fleckenstein  v.  Dry  Dock,  E.  B. 
d  B.  R.  Co.  105  N.  Y.  655. 

The  rule  that  the  traveler  in  crossing  over 
the  tracks  of  a  steam  railroad  must  look  or  lis- 
ten for  the  approach  of  a  train  is  well-nigh 
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universal,  and  that  it  is  a  rule  of  conduct  that 
courts  should  furnish  to  Juries  to  guide  them 
in  determining  whether  the  conduct  of  a  plain- 
tiff was  prudent  or  not. 

Missouri  P.  R.  Co.  v.  Moseley,  12  U.  8. . 
601,  57  Fed.  Rep.  924;  Chicago,  R.  I.  d  P.' 
Co.  V.  Houston,  95  U.  8.  697,  24  L.  ed.  542; 
SchofleU  V.  Chicago,  M.  d  St.  P.  R.  Co.  114 
U.  S.  615,  29  L.  ed.  224;  Stepp  v.  Chicago.  R. 
I.  d  P.  R  Go.  06  Mo.  229;  Ttirner  v.  Han- 
nibal dSt.J.R.  Co.  74  Mo.  603;  lUinois  C.  R. 
Co.  Y.  Goddard,  72  111.  4567:  Blaker  v.  New  Jer- 
sey Midland  R.  Co.  80  N.  J.  Eq.  243;  B^rry  r. 
Pennsylvania  R.  Go.  48  N.  J.  L.  144;  Ern»t  v. 
Hudson  River  R.  Go.  89  N.  Y.  61, 100  Am.  Dec 
405;  McQrath  v.  New  York  C.  d  H.  R.  R.  Co. 
59  N.  Y.  471, 17  Am.  Rep.  859;  Davey  v.  Lon- 
don d  S.  W.  R.  Go.  L.  R.  12  Q.  B.  Div.  70; 
Tyler  v.  Old  Colony  R.  Go.  167  Mass.  840,  17 
Am.  Rep.  859;  CadwaUader  v.  LouieviOe,  N. 
A.  d  C.  R.  Go.  128  Ind.  618;  Terra  Havie  d 
L  R.  Co.  V.  Graham,  95  Ind.  286, 48  Am.  Rep. 
719. 

It  is  the  duty  of  a  traveler  to  look  for  tbe 
cars  before  going  over  or  upon  the  tracks  of 
an  electric  railway,  and  tbe  failure  to  do  so 
constitutes  negligence. 

1  Tbomp.  l^eg.  p.  426.  and  cases;  Booth 
Street  Railways,  §§  806,  811;  Croswell,  Elec- 
tricity. §§  742,  75.'5;  Davenport  v.  Brooklyn  City 
R.  Co.  100  N.  Y.  632;  Winter  v.  Crosstottn 
Street  R.  Co.  8  Misc.  362;  Boerth  v.  Wrst 
Side  R.  Oo.  87  Wis.  288;  Wheelahan  v.  Phila- 
delphia Traction  Co.  150  Pa.  187;  Ehrieman  v. 
Ekist  Harrisburg  City  Pass.  R.  Co.  150  Pa.  180, 
17  L.  R.  A.  448;  Carson  v.  Federal  Street  d  P. 
Valley  R.  Co.  147  Pa.  225,  15  L.  R.  A.  257; 
Pennsylvania  R.  Co.  v.  Beale,  78  Pa.  504,  18 
Am.  Rep.  758;  St.  Lovis  dS.  E.R.  Co.  v.  Ma- 
thias,  50  Ind.  81;  Wood  v.  Detroit  City  Street  R. 
Oo.  52  Mich.  402,  60  Am.  Rep.  259;  Sehulte  v. 
New  Orleans  City  d  L.  R.  Co.  44  La.  Ann.  609; 
Comman  v.  Eastern  Counties  R.  Co.  6  Jur.  N. 
S.  667;  Williams  v.  Richards,  8  Car.  &  K.  81; 
McKeever  v.  Market  Street  R.  Co.  59  Cal.  294. 

This  doctrine  has  also  been  applied  to  cross- 
ing over  streets  occupied  by  ordinary  vehicles. 

Cotton  V.  Wood,  8  C.  B.  N.  S.  568;  Barker 
V.  Savage,  45  N.  Y.  195,  6  Am.  Rep.  66; 
Sehulte  V.  New  Orleans  City  d  L.  R.  Co.  U 
La.  Ann.  510;  Berlisoh  v.  Louisrille,  N.  O.  d 
T.  R  Co.  44  La.  Ann.  282;  Sehlater  v.  Wilbert, 
41  La.  Ann.  409;  Hickman  v.  Union  Depot  R 
Co.  47  Mo.  App.  71;  Belton  v.  Baxter,  54  N. 
Y.  247,  13  Am.  Rep.  578;  Booth,  Street  Rail- 
ways, §  812,  p.  427. 

The  court  excused  Laufer  for  his  omission 
to  look  to  see  whether  he  could  safely  cross 
over  upon  the  east-bound  tracks,  because, 
among  other  considerations,  when  Laufer  last 
looked  back  the  car  was  at  such  a  distance 
that,  proceeding  at  &n  ordinary  and  safe  rate 
of  speed,  it  would  not  have  overtaken  him  by 
the  time  he  crossed  over  in  front  of  the  car. 

The  plaintiff  was  no  more  Justified  in  not 
looking,  because  of  this  method  of  reasoning, 
than  the  plaintiff  was  in  the  case  of  Dundon  v. 
New  York,  N.  H.  d  H.  R.  Co.  67  Conn.  266, 
when  he  reasoned,  from  the  absence  of  the 
flagman,  tbat  it  was  safe  to  cross. 

tlhrisman  v.  East  Harrisburg  City  Pass.  R 
Co.  150  Pa.  186.  17  L.  R.  A.  448. 

The  plaintiff  cannot  justi^  by  nio&calcula- 
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-tions  that  tbe  car  would  not  have  reached  the 
point  of  crossing. 

Croswell,  Electricity,  §  760;  MoUl  ▼.  SixtJi 
Avf.  R.  Co.  99  N.  Y.  682. 

Nor  by  a  reliance  upon  tbe  assumption  that 
the  DQotnrman  will  see  him,  and  slacken  the 
•«peed  of  the  car. 

McClain  v,  Brooklyn  City  R.  Co,  116  N.  Y. 
459. 

Nor  by  the  expectation,  which  he  indulged 
in,  tbnt  the  car  would  not  run  atn  daneeious 
raip  of  speed,  and  would  be  lawfully  manaced. 

Creamer  v.  West  Knd  Street  R,  Co.  166  Mass. 
820,  16  L.  R.  A.  490. 

The  "law  of  the  road"  has  no  application  to 
the  meeting  or  passing  of  vehicles  with  street 
•cars. 

Began  v.  Eighth  Ave.  R.  Co.  15  N.  Y.  880; 
Spurrier  v.  Front  Street  CoUe  R.  Co.  8  Wash. 
664;  Booth,  Street  Railways,  §  802,  p.  407:  Pel- 
4ier  v.  Bradley,  Z>.  d  C.  Go.  67  Conn.  48,  82  L. 
R  A.  651. 

Plaintiff  cannot  throw  upon  defendant  the 
•onus  of  inconsiderate  and  foolish  conduct,  so 
as  to  be  relieved  of  the  charge  of  negligence, 
unless  tbe  apparent  danger  with  which  be  is 
•confronted  and  which  creates  the  emergency  is 
•caused  by  the  defendant's  misconduct. 

C/iieago  d  A.  R.  Co.  v.  Becker,  76  111.  82; 
Ray,  Negligence  of  Imposed  Duties,  pp.  267, 
426;  South  Covington  A  C.  Street  B.  Oo.  v. 
Ware,  84  Ky.  267. 

Tbe  rule  as  enunciated  by  the  trial  court 
•makes  no  account  of  the  negligence  of  the 
plaintiff,  even  though  it  be  of  the  grossest 
kind.  Under  this  rule  one  may  carelesslv 
«tand  upon  the  crossing  of  a  steam  railroad, 
and  if  the  engineer  negligently  fails  to  stop 
the  train,  after  his  perilous  position  is  ob- 
served, he  may  recover  if  run  over  and  injured. 
Such  a  ruling,  it  seems  to  us,  robs  the  doctrine 
of  contributory  negligence  of  all  its  substance, 
and  leaves  but  the  shadow. 

2  Thomp.  Neg.  p.  1166;  Booth,  Street  Rail- 
ways, §  880,  p.  614;  Thomas  v.  Citizens^  Pom. 
H.  Co.  182  Pa.  618;  Missouri  P.  R.  Co.  v. 
Jioseley,  12  U.  S.  App.  601,  57  Fed.  Rep.  921; 
Qilmore  v.  Federal  Street  db  P.  Valley  R.  Co.  158 
Pa.  38;  Munger  v.  Tonawanda  R.  Co.  4  N.  Y. 
359, 53  Am.  Dec.884;  Trouselair  v.  PacifieCoast 
S.  S.  Co.  80  Cal.  521;  Spaulding  v  Jarvis,  32 
Hun,  621;  Mereier  v.  Imo  Orleans  &  C.  R.  Co. 
28  La.  Ann.  264;  Childs  v.  New  Orleans  City 
R.  Co.  88  La.  Ann.  155;  East  Tennessee.  V.  d 
G.  R.  Co.  V.  ffuU,  88  Tenn.  88;  Kentucky  C. 
R.  Co.  V.  nomas,  79  Kv.  167,  42  Am.  Rep. 
208;  Washington  d  O.  A  Co.  v.  Gladmon,  82 
TJ.  8.  15  Wall.  406,  21  L.  ed.  114;  Caning- 
ton  V.  Louinville  d  N.  R.  Co.  88  Ala.  472; 
Beach,  Conirib.  Neg.  §  34;  Wood  v.  Detroit 
City  Street  R.  Co.  52  Mich.  402,  50  Am.  Rep. 
1^9. 

Lnufer  might  have  reasonablv  foreseen  the 
result  of  crossing  on  a  track,  in  front  of  an 
•electric  car.  This  is  always  a  fair  test  of 
whether  the  act  should  be  treated  as  a  proxi- 
fliate  cause. 

Oiicago,  St.  P.  M.  d  0.  R.  Oo.  ▼.  Elliott,  55 
Fed.  Rep.  949,  20  L.  R.  A.  682;  Boag  v.  Tjike 
Shore  d  M.  S.  R.  Co.  85  Pa.  298,  27  Am.  Rep. 
<658;  Button  ▼.  Eud9on  River  R.  Co.  18  N.  Y. 
248. 
a7L.R.A. 


The  relative  degrees  of  negligence  are  immft- 
terial. 

New  Jersey  Kxp.  Co.  v.  Nichols,  88  N.  J.  L. 
484,  97  Am.  Dec.  722;  Terre  Haute  d  I.  R. 
Co.  V.  Qraham,  n5  Ind.  293,  48  Am.  Rep.  719; 
Muldoutney  v.  Illinois  C.  R.  Co.  39  Iowa,  615. 

The  fact  that  defendant's  negligence  suc- 
ceeded that  of  plaintiff  is  of  no  importance. 

Union  P.  R.  Co.  v.  Callaghan,  12  0.  8.  App. 
541,  56  Fed.  Rep.  988. 

The  onlv  exception  to  this  proposition  is  in 
the  case  of  wilful  injury. 

Birge  v.  Gardiner,  19  Conn.  607, 50  Am. 
Dec.  261;  Nealv.  GiUetf,2&  Conn.  437;  Ro\oen 
V.  New  York,  N.H.dH.  R.  Co.  59  Coon.  371; 
Chicago  West  Bit.  R.  Co.  v.  Bert,  69  III.  388; 
Scott  V.  Third  Ave.  R.  Co.  59  Hun,  456;  Cleve- 
land, C.  C.  d  St.  L.  R.  Co.  V.  TavtU  24  U.  8. 
App.  489,  64  Fed.  Rep.  828;  Banks  v.  High- 
land  Street  R.  Co.  136  Mass.  4a'>;  BlakesUe  ▼. 
Consolidated  Street  R.  Co.  105  Mich.  462;  Bindr 
beutal  V.  &reet  R.  Co.  48  Mo.  App.  478- 
Beach.  Contrib.  Neg.  gg  68,  64. 

Messrs  Alfred  fi«  Beers  and  Edwin  F. 
Hail,  for  appellee: 

The  finding  presents  the  questions  of  law 
decided  by  tbe  trial  court  fully,  and  therefore 
this  court  will  not  correct  it 

Styles  V.  Tyler,  64  Conn.  482. 

Tbe  law  requires  of  the  defendant  ordinaiy 
care  in  the  operation  of  its  cars  over  this  dan- 
gerous portion  of  the  track.  The  test  of  ordi- 
nary care  is  what  a  reasonably  prudent  man 
would  do  under  similar  circumstances.  In 
this  case,  ordinary  care  in  the  operation  of  the 
cars  would  be  that  degree  of  care  which  a 
reasonably  prudent  person  would  exercise  un- 
der similar  circumstances. 

FarreU  v.  Waterbury  Horse  B.  Co.  90  Conn. 
289. 

In  the  operation  of. an  electric  c^r,  what 
might  not  be  negligence  in  one  locality  and 
at  one. time  mi^t  be  negligence  and  even 
gross  negligence  in  another  locality  or  at  an- 
other tinae;  no  standard  can  be  flied  by  which 
all  cases  can  be  determined. 

Cincinnati  Street  R.  Co.  v.  Whiteomb,  81  U. 
S.  App.  874,  66  Fed.  Rep.  916;  Hicks  v.  Citi- 
zens* R.  Co.  124  Mo.  115,  25  L.  R.  A.  608; 
Hickman  v.  Uhion  Depot  R.  Oo.  47  Mo.  App. 
68;  Quirk  y.  SL  Louie  United  Elevator  Co.  126 
Mo.  279. 

It  is  tbe  duty  of  the  defendant  to  take  ordi- 
nary care  to  avoid  injury  to  travelers,  and 
such  care  is  proportioned  to  probability  of 
danger  and  greater  in  managing  electric  can 
than  ordinary  vehicles. 

Cincinnati  Street  R  Co,  v.  Whiteomb,  81 
U.  S.  App.  874.  66  Fed.  Rep.  915. 

To  take  ordinary  care  and  avoid  collision 
with  travelers  or  pedestrians. 

San  Antonio  Street  R.  Oo.  ▼.  Meehler,  87 
Tex.  62a 

To  exercise  constant  watchfulness  and  care 
for  persons  approaching  tbe  track  established 
in  the  principal  streets  of  the  city. 

Dallas  Rapid  Transit  R  Co.  v.  Elliott,  7 
Tex.  Civ.  App.  216;  Doyle  y.  West  End  Street 
R.  Co.  161  Mass.  642;  McGee  v.  Consolidated 
Street  R.  Co.  102  Mich.  107,  26  L.  R.  A. 
800;  Cooley,  Torts,  p.  674;  Moore  v.  Kanaae 
\Cityd  I.  k  T.R.  Co.  126  Mo.  277;  EUie  v. 
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lAmn  dh  B.  R  (M.  100  Mass.  860;  Okuebrook  v. 
Weit  End  Street  R  Co.  160  Mass.  289;  Ean- 
Ion  ▼.  MiMouri  P.  R  Co.  104  Mo.  888;  Biek- 
man  y.  Union  Depot  R.  Co.  47  Mo.  App.  68; 
Oma^a  Street  B.  Co.  v.  DumU,  40  Neb.  20; 
Montgomery  y.  Laneing  City  Electric  B.  Co. 
108  Mich.  46,  29  L.  R.  A.  287. 

Although  the  trayeler  is  negligeDt,  still  the 
company  is  bound  to  be  careful  to  avoid  in- 
jury, and  recoveiT  is  not  barred  by  contribu- 
tory negligence  if  the  motorman,  knowing  the 
peril  and  being  able  to  avoid  it,  failed  to  do  so. 

Cincinnati  Street  R  Co.  y.  Whiicoml,  31  U. 
8.  App.  874,  66  Fed.  Rep.  915;  Montgomery  v. 
Lansvng  City  Electric  B.  Co.  108  Mich.  46, 29 
L.  R.  A.  287;  Orr  ▼.  Cedar  Bapids  d  M.  C.  B, 
Co.  94  Iowa,  428. 

Confronted  by  the  danger  of  the  trolley  car 
from  the  east,  the  plaindff  believed  that  he 
was  in  imminent  and  present  danger  of  being 
run  down  by  it.  He  turned  upon  the  east- 
bound  track  and  the  fact  of  his  belief  of  that 
danger,  and  want  of  knowledge  of  the  fact 
that  the  westrbound  car  would  stop  before 
entering  upon  the  draw,  is  to  be  taken  into 
consideration  in  determining  this  question  as 
to  whether  in  acting  as  he  did  his  conduct  was 
that  of  a  reasonably  prudent  man,  and  in  de- 
termining this  question  it  is  necessary  to  decide 
whether  the  action  of  a  reasonably  prudent 
man  placed  in  the  same  position  that  Laufer 
was  in  and  confronted  with  the  same  situation 
that  he  was  would  act  in  the  same  manner. 

ConneUy  v.  Trenton  Pose.  B.  Co.  56  K.  J.  L. 
701;  Creamer  v.  West  End  Street  B.  Co.  166 
Mass.  820,  16  L.  R.  A.  490. 

An  electric  railway  company  has  no  exclu- 
sive right  to  the  street  occupied  by  its  tracks. 

Cincinnati  Street  B.  Co.  v.  Wliiteomb.  81  U. 
8.  App.  874,  66  Fed.  Rep.  915;  Houston  City 
Street  R  Co.  v.  Woodlock  (Tex.  Civ.  App.)  29 
S.  W.  817;  San  Antonio  Street  R  Co.  v.  Mech- 
ler,  87  Tex.  628;  Lake  Roland  Elev.  B.  Co.  v. 
McKetoen,  80  Md.  598;  Raecher  v.  East  Detroit 
d  O.  P.  B.  Co,  90  Mich.  415;  Otmns  v. 
WUkesBarre d Suburban  Street B,Co.}S6  Pa. 
281;  Hickman  v.  Union  Depot  B.  Co.  47  Mo. 
App.  68;  Ellis  v.  Lynn  dh  B.  B.  Co.  160 
Mass.  850;  Cooke  v.  Baltimore  Traction  Co.  80 
Md.  555;  Cmaha  Street  B,  Co.  v.  DuTaU,  40 
Neb.  84;  Houghton  v.  Chicago  A  G.  T.  B.  Co. 
99  Mich.  808;  Croswell,  Electricity,  §  740. 

The  law  of  this  state  does  not  impose  upon 
the  traveler  the  same  duty  to  stop,  look,  ard 
listen  for  the  approach  of  a  trolley  car  before 
going  upon  the  tracks  that  it  does  before  going 
upon  the  tracks  of  a  steam  railroad,  and  many 
courts  have  held  this  view  of  the  law. 

Newark  Pau.  B.  Co.  v.  Block,  55  N.  J.  L. 
608,  22  L.  R  A.  874;  Connelly  v.  Trenton  Pass. 
R  Co.  56  N.  J.  L.  701;  Benjamin  v.  HMyohe 
Street  B.  Co.  160  Mass.  3;  Creamer  v.  West  End 
Street  R.  Co.  156  Mass.  820,  16  L.  R.  A.  490; 
Cincinnati  Street  B.  Co.  v.  Whiteomb,  81  U.S. 
App.  874,  66  Fed.  Rep.  915;  also  Cincinnati, 
N.  0.  4b  T.  P.  B.  Co.  v.  Farra,  31  C.  8.  App. 
806.  66  Fed.  Rep.  496:  McQhee  v.  White, 
81  U.  8.  App.  866.  66  Fed.  Rep.  502;  Cooke  v. 
Baltimore  Traction  Co.  80  Md.  555. 

The  degree  of  care  required  of  a  person  at- 
tempting to  cross  the  track  of  an  electric  street 
railway  is  less  than  that  required  in  crossing 
steam  railways. 
Z1  L.  R.  A. 


Orr  r.  Cedar  Bapids  d  M.  C.  B.  Co.  94 
Iowa,  428. 

The  court  found  that  the  negligence  of  the 
defendant  was  the  proximate  cause  of  the  in- 
jury, and  that  the  plaintiff  was  not  guilty  of 
contributory  negligence.  This  finding  of  the 
court  below  is  conclusive. 

Park  v.  O'Brien,  23  Conn.  839;  Dexter  v. 
McCready,  54  Conn.  171;    Fiske  v.   Forsytfie 

fcing.  Laundering  A  B.  Co.  57  Conn.   118; 

'rinn  v.  Jones,  111  Mass.  860;  Peltier  v. 
Bradley,  D.  d  C.  Co.  67  Conn.  47.  85  L.  R 
A.  651:  Farrell  ▼.  Waterbury  Horse  B.  Co.  60 
Conn.  289. 


Dye 
Wri 


Andrews,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  while  driving  in  a  one-hnrse 
wagon  across  the  Congress  street  drawbridge, 
in  the  city  of  Bridgeport, — a  much-traveled 
highway  in  that  city, —was  run  into  by  a  car 
of  the  defendant,  and  seriously  lojured.    He- 
brought  this  suit  to  recover  for  that  injury. 
The  defendant  suffered  a  default,  and  there- 
was  a  hearing  in  damages.    The  court  found 
that  the  defendant  was    negligent,  that  the- 
plaintiff  was  not  negligent,  and  assessed  tho 
damages    to    him   at    the  sum    of    $1,500. 
These  findings  are  conclusive,  and  cannot  be 
disturbed  unless  some  error  by  the  triul  court 
has  vitiated  them.  The  defendant  has  appealed 
to  this  court,  and  has  assigned  very  many  er- 
rors,— some  in  respect  to  the  admission  of  tes- 
timony, some  in  respect  to  the  findings  of  neg- 
ligence by  the  defendant,  and   others  in  re^ 
spect  to  the  finding  that  there  was  no  contribu- 
tory negliirence  by  the  plaintiff.    The  assign- 
ments in  respect  to  evidence  can  be  readily  dis- 
posed of.    The  defendant  introduce<i  as  a  wit- 
ness a  Mr.  Malone.  one  of  its  conductors,  who> 
was  a  passenger  on  the  car  that  ran  into  the 
plaintiff,  and  a  Mr.  Stroh,  another  of  its  em- 
ployees.   They  testified  in  relation  to  the  col- 
lision.   On  cross-examination  it  appeared  that 
they  had  each  made  a  written  report  of  the  ac- 
cident to  the  defendant  at  the  time  it  occurred. 
The  plaintiff  asked  that  these  reports  be  pro- 
duced.   The  defendant  refused  to  do  so,  and 
thereupon  the  court  ordered  them  to  be  pro- 
duced, and  they  were    brought   into  court. 
The  plaintiff    offered  in  evidence  only  two. 
statements  from  the  report  of  Mr.   Malone, 
and  did  not  offer  the  report  of  Mr.  Stroh  at 
all.    The  defendant  asked  that  the  plaintiff  he- 
required  to  lay  in  the  whole  of  both  reports. 
The  court  denied  the  request.    The  defendant 
then  claimed  the  right  to  lay  in  the  whole  of 
both  reports  as  a  part  of  its  own  evideuce. 
The  court  overruled  the  claim,  but  ruled  that 
the  defendant  might  lay  in  any  part  of  th» 
report  of  Mr.  Malone  in  relation  to  the  matters 
contained  in  the  statements  which  the  plaintiff 
had  put  in.    We  think  these  rulings  were  cor- 
rect.   The  mere  calling  for  a  paper  or  writing 
does  not  make  it  obligatory  on  the  party  to> 
put  it  in  evidence.    1  Phillips,  Ev.  (Cowen  & 
H.  notes)  441.      As  to  the  report  made  by  Mr. 
Malone,  if  the  whole  of  it  in  fact  related  to 
the  same  matter  to  which  the  two  statements 
laid  in  related,  then  the  whole  was  admissible^ 
under  the  ruling,  and  the  defendant  was  not 
harmed  by  it.    In  the  case  of  Kenny  v.  Clark-^ 
9on,  1  Johns.  886,  894, 8  Am.4>ec  886L  Speor 
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cer,  J.,  in  giving  the  opinion,  says,  "It  ap- 
pears to  DQe  that  the  notice  to  produce  a  paper, 
and  calling  for  its  inspection,  ought  to  be  con- 
sidered as  analogous  to  a  bill  for  discovery, 
where  most  certainly  tbe  answer  is  not  evi- 
dence but  for  tbe  adverse  party."  Bayer  v. 
Kitchen,  1  Esp.  209;  Kidder  v.  Barr,  85  N. 
H.  285.  The  plaintiff  called  as  witnesses  Mr. 
Aadel,  the^presideutof  the  defendant,  and  Mr 
Kehrer.  its  inspector,  each  of  whom  is  an  ex- 
pert in  tbe  management  of  an  electric  railway 
car,  and  interrogated  them  as  to  the  manage- 
ment of  tbe  car  which  ran  into  the  plaintiff. 
We  thinic  this  testimony  was  admissible,  be- 
cause it  showed  to  the  court  what  sort  of  man- 
agement of  an  electric  car  would  be  reason- 
able. 

A  Mrs.  Barnes  testified,  as  did  also  a  Mr. 
Conger,  in  behalf  of  the  plaintiff,  that  the 
car  which  ran  over  the  plaintiff  was  moving 
very  rapidly  on  the  same  trip  at  other  places 
than  on  tbe  drawbridge.  It  was  the  claim  of 
tbe  plaintiff  that  this  car  on  this  trip  was  be- 
hind schedule  time,  and  was  trying  to  make 
up.  This  testimony  tended  to  establish  that 
claim.  The  testimony  of  Mr.  Victory  that  it 
was  the  custom  and  practice  to  have  but  one 
car  on  tbe  bridge  at  a  time  was  properly  ruled 
out.  Tbe  defendant  could  not  show  that  it 
was  not  negligent  on  this  occasion  by  proving 
that  it  was  prudent  and  careful  on  other  occa- 
sions. Morris  v.  East  Eaten,  41  Conn.  252; 
BuseeU  v.  Oruitenden,  58  Conn.  564.  More- 
over, it  was  not  claimed  that  such  practice  was 
known  to  the  plaintiff,  nor  was  there  any  offer 
to  show  such  knowledge.  The  rulings  upon 
the  inquiry  made  of  Mr.  Bradley  and  the  one 
of  Mr.  Phillips  were  correct.  Even  if  incor- 
rect, they  did  the  defendant  no  harm. 

Tbe  defendant  asked  the  court  to  hold  that 
the  legislature,  by  g  18,  chap.  169,  Pub.  Acts 
1898,  had  established  15  miles  an  hour  as  the 
maximum  rate  of  speed  for  electric  cars  in  any 
town  or  city  street,  and  that  any  rate  of  speeil 
less  than  that  could  not  be  considered  a  reck- 
less rate.  The  court  did  not  so  hold.  We 
think  the  court  held  rightly.  The  legislature 
by  the  section  named  did  not  undertake  to  fix 
any  rate  of  speed  for  electric  cars.  It  con- 
ferred power  on  local  authorities  to  regulate 
the  speed  of  such  cars  in  their  streets,  with 
the  restriction  that  a  greater  rate  than  the 
one  named  should  not  l^  allowed. 

So  many  of  the  assignments  as  go  to  the 
weight  of  evidence,  this  court  cannot  consider. 
Whatever  view  is  taken  of  chapter  100,  Pub. 
Acts  1895.  it  could  not  affect  this  case,  as  all 
tbe  evidence  is  not  certified  up.  Those  as- 
signments which  refer  to  the  admission  of  ev- 
idence we  have  passed  on.  All  the  others  are 
intended  to  be  included,  and  are  considered,  so 
far  as  it  is  necessary  to  consider  them,  in  the 
remaining  part  of  this  opinion.  Of  these,  there 
are  various  assignments  in  respect  to  the  find- 
ing of  tbe  court  that  tbe  defendant  was  neg- 
ligent. These  proceed  on  the  assumption  that 
the  court  required  of  the  defendant  a  higher 
degree  of  care  than  the  law  requires.  There 
are  various  other  assignments  in  respect  to  the 
finding  of  the  court  that  the  plaintiff  was  not 
guiltv  of  contributory  negligence.  These 
proceed  upon  the  assumption  that  the  court 
required  of  the  plaintiff  a  less  degree  of  care 
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than  the  law  requires.  If  the  claim  of  the 
defendant 'in  either  of  these  classes  as  assign- 
ments is  correct,  then  there  is  error  in  the 
judtrment,  and  it  must  be  set  aside.  Morrieaey 
V.  Bridgeport  Traction  Co.  68  Conn.  215;  No- 
lan V.  New  Ywk,  N.  H.  eft  H.  li.  Co.  58  Conn. 
461, 472;  CNetl  v.  East  Windsor^  Conn.  150 
In  the  defendant's  argument  there  is  one- 
claimed  rule  of  law  underlying  it,  which  runs- 
all  along  through,  and  upon  the  correctness 
of  which  its  claims  upon  both  these  classes  of 
assigned  errors  must  stand,  if  they  can  be  sus- 
tained at  all.  Tbe  court  had  held  that  the 
plaintiff  had  tbe  same  right  to  drive  his- 
wagon  in  Congress  street  that  the  defendant 
had  to  propel  its  cars  there;  that  tbe  defend- 
ant had  no  right  to  the  use  of  the  street, 
as  a  highway  superior  to  that  possessed  by  tbe 
plaintiff  or  any  other  traveler.  To  this  rule 
the  defendant  objected,  and  in*  its  brief  tbe 
objection  is  stated  in  this  way:  "We  complain 
that  the  court,  in  weighing  the  conflicting  ev- 
idence in  this  case,  denied  to  us  the  benefit  thai 
arises  out  of  the  proposition  that  the  defend- 
ant's right  to  the  use  of  that  portion  of  the 
highway  occupied  by  its  tracks  was  superior 
to  that  of  Laufer's  at  the  time  he  turned  over 
upon  the  east-bound  track."  All  tbe  assign- 
ments of  error  in  the  two  classes  which  we 
are  now  considering  are  framed  upon  the 
theory  that  tbe  proposition  so  stated  is  correct 
in  tbe  law.  If,  on  tbe  other  hand,  the  rale 
applied  by  the  court  is  the  right  one.  then  the 
defendant  has  nothing  in  this  part  of  the  caaa 
of  which  it  can  Justly  complain.  In  its  argu- 
ment the  defendant  has  sought  to  enforce  the 
correctness  of  its  proposition  in  various  ways,, 
and  to  strengthen  it  by  the  citation  of  author- 
ities. In  some  parts  of  the  argument  it  i» 
stated  as  though  the  defendant,  as  a  corpora- 
tion, had  a  superior  right  in  the  highway  over 
other  travelers.  This  claim  cannot  be  sup- 
ported, as  the  charter  of  the  defendant  gives  it 
no  such  superior  rights.  Its  charter  author- 
ixes  it  to  lay  its  tracks  in  the  streets, 
and  to  run  its  cars  over  them  for  the  car- 
rying of  passengers,  but  gives  no  rights 
in  the  streets  greater  than  an  omnibus  company 
engaged  in  the  same  business  would  have. 
The  streets  of  Bridgeport  are  public  highways. 
They  have  been  made  such  by  appropriate 
proceedings.  Every  traveler  has  an  equal 
right  therein,  and  to  every  part  thereof,  with 
any  other  traveler.  The  legislature  could  not 
give  to  the  defendant  any  right  superior  to  that 
of  other  travelers  in  any  part  of  a  public  high- 
way, eVen  if  it  should  make  the  attempt,  with- 
out providing  that  such  superior  right  should 
be  taken  by  condemnation,  and  the  payment 
of  damages  to  the  landowner.  It  is  sufficient 
for  the  present  purpose  to  say  that  it  is  not 
claimed  the  legislature  has  attempted  to  do 
any  such  thing.  In  other  parts  of  tbe  argu- 
ment the  claim  is  stated  as  though  a  car  of  tbe 
defendant,  while  passing  along  a  street,  bad  a 
right  upon  its  tracks  superior  or  paramount 
(the  latter  word  being  used  in  the  sense  of  the 
former)  to  that  of  other  travelers.  But  if  the 
defendant,  as  a  corporation,  has  no  right  in 
the  street  superior  to  that  of  any  other  trav- 
eler, it  is  certain  that  one  of  its  cars  has  no> 
such  suDprior  right.  Congress  street,  in  the 
city  of  Bridgeport,  is  a  public  highwav.  Iti» 
Digitize  ^^rS 


«8d 


doMNBCTICaT  8UPKSME  CoOBT  OF  ErBORS. 


Jam., 


«uch  a  highway  because,  aud  ODly  because, 
•every  traveler  uas  an  equal  right  in  it  with 
<very  other  traveler.  If  a  car  of  the  defend- 
ant h(is  in  that  street  any  right  superior  to  the 
right  of  the  humblest  person  who  has  occasion 
to  travel  in  it,  then  it  is  not  a  hif^hway.  A 
highway  is  a  public  way  open  and  free  to  any- 
one who  has  occasion  to  pass  along  it  on  foot, 
•or  with  any  kind  of  a  vehicle.  In  every  high- 
way the  King  and  his  subjects  may  pass  and 
xepHSs  at  pleasure.  8  Bacon.  Abr.  494;  Holt. 
Oh.  J.,  in  Queen  v.  Sniniiff,  6  Mod.  256;  4 
Vin.  Abr.  title  Chimin  Common;  1  Swift.  Dig. 
106;  8  Kent.  Com.  ^4  2;  Angell,  Highways, 
§g  1,  2;  Harding  v.  Medteay,  10  Met.  4^9; 
StaU  V.  Harden,  11  S.  C.  300,  368.  The  late 
Ohief  Justice  Butler,  in  a  case  tried  a  few 
vears  before  his  death,  where  a  collision  in  a 
highway  between  a  heavily  loaded  team  and 
«  light  wagon  was  the  subject  of  inquiry, 
•charged  the  jury  in  this  way:  "In  the  actual 
use  of  a  common  and  public  highway,  every 
person  has  an  equal  right  to  use  it  for  his  own 
best  advantage,  to  suit  his  own  convenience  or 
pleai^ure,  but  at  all  times  with  a  just  regard  to 
the  like  rights  of  every  other  person.  So  far 
as  rendering  himself  liable  to  damages  is  con- 
•cemed,  a  man  may  drive  fast  or  slow,  with  a 
light  wagon  or  with  a  loaded  team,  with  a  well- 
broken  horse  or  with  an  ill-broken  one,  along 
«  crowded  thoroughfare  as  well  as  a  vacant 
street,  provided  he  does  not  interfere  with  the 
just  rights  of  any  other  person.  If  a  man 
wishes  to  drive  fast,  he  must  do  so  with  re- 
spect to  the  rights  of  those  who  drive  slow. 
If  he  desires  to  drive  slow,  he  must  do  so  with 
respect  to  those  who  desire  to  drive  fast.  The 
loaded  team  and  the  light  wagon  must  each 
pay  a  due  regard  to  the  rights  of  the  other. 
if  one  drives  in  a  crowded  street,  he  must  ex- 
ercise reasonable  care  not  to  endanger  other 
travelers.  If  he  drives  an  ill- broken  horse,  he 
must  keep  it  so  well  in  hand  as  not  to  expose 
others  to  unreasonable  hazard."  This  is  an 
accurate  statement  of  the  law,  when  applied 
to  the  different  forms  which  travel  in  a  high- 
way may  take.  At  that  time  electric  street 
•cars  were  not  known.  But  the  rule  so  given 
has  onlv  to  be  extended  a  little  to  include  such 
•cars.  They  have  a  common  right  in  the  high- 
way with  every  other  traveler,  and  they  must 
be  so  managed  as  notto  interfere  unreasonably 
with  the  like  rights  of  others.  Every  person, 
in  the  use  of  a  highway,  is  bound  to  use  it 
with  reasonable  care.  A  traveler  and  a  ralll- 
road  company,  when  using  a  public  highway 
in  common,  must  each  look  out  for  the  pres- 
•enceof  the  other, — the  one,  to  avoid  being  in- 
jured; the  other  to  avoid  inflicting  injury. 
Hanlon  v.  Missouri  P.  R.  Co,  104  Mo.  882. 
The  strongest  case  cited  by  the  defendant  on 
this  part  of  its  argument  is  Ehrisman  v.  East 
Harrisburg  City  Pass,  R  Co,  150  Pa.  180.  17 
L.  R.  A.  448,  where  it  is  said  that  the  electric 
•car  in  the  street  has  a  superior  right  over  that 
of  the  traveling  public.  But  in  what  the  superi- 
or right  consists  is  explained  in  another  part  of 
the  opinion,  t.  e,  that  it  is  the  duty  of  a  foot 
passenger,  or  of  one  using  a  horse  and  wagon, 
to  afford  the  car  an  undisturbed  passage  along 
its  track:  that  is  to  say,  that  the  car  should  be 
«Ilowsd  the  preference,  in  passiuff  along  on  its 
track,  over  other  travelers.  This  duty  is  do 
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more  than  the  application  of  ti>e  rule  of  reason- 
able care.  In  the  exercise  of  reasonable  care, 
it  would  be  the  duty  of  a  foot  passenger  or  of 
the  light  wagon  to  turn  out  of  ihe  way  of  the 
car  with  all  reasonable  quickness,  so  that  the 
car  would  have  an  unobstructed  passage. 
The  car.  from  its  weight,  size,  and  the  character 
of  the  track  on  which  it  runs,  cannot  turn  out; 
and  so  reasonable  care  requires  the  traveler, 
who  can  readily  turn  out,  to  do  so.  and  that 
the  car.  which  cannot  turn  out,  shall  be  so 
managed  as  to  afford  such  traveler  a  reasonable 
opportunity  for  that  purpose.  An  electric  car 
has  no  paramount  right  in  the  street,  if  * 'para- 
mount" means  that  it  has  a  greater  right  than 
others  who  are  in  the  street.  "Wherever  a 
wagon  or  other  vehicle  is  on  the  track  in  ad- 
vance of  a  car  it  is  bound  to  get  out  of  the  way, 
and  not  to  obstruct  the  passage  of  the  car." 
Cincinnati  Street  B.  Co.'y.  Whitcamh,  31  U.  S. 
App.  874,  66  Fed.  Rep.  915.  920.  "The  pub- 
lic have  a  richt  to  use  these  tracks  [the  street- 
railway  track]  in  common  with  the  railway 
companies,  and  .  .  .  it  is  the  dut^  of  pas- 
senger railway  companies  to  exercise  such 
watchful  care  as  will  prevent  accidents  or  in- 
juries to  persons  who.  without  negligence  upon 
their  own  part,  may  not  at  the  moment  be  able 
to  get  out  of  the  way  of  a  passing  car."  GH- 
more  v.  Federal  Street  A  P.  Vailey  Pass,  R.  Co. 
153  Pa.  31,  33.  "The  citizen  has  the  same 
privilege  to  use  the  street  ^for  travel  that  the 
street-railway  company  has  for  propelling  its 
cars  thereon;  and  the  railway  company  has, 
apart  from  its  franchise  to  lay  its  rails,  no 
right  to  the  use  of  the  street  as  a  highway  su- 
perior in  any  degree  to  that  possessed  by  tha 
humblest  individual.  The  franchise  to  lay  its 
rails  upon  the  bed  of  a  public  street  gives  to 
the  company  no  right  to  the  exclusive  use  of 
that  street,  and  in  no  respect  exempts  it  from 
an  imperative  obligation  to  exercise  due  and 
proper  care  to  avoid  injuring  persons  who 
have  an  equal  right  to  use  the  same  thorough- 
fare. It  is  bound  to  take  notice  of,  reco^ise. 
and  respect  the  riehts  of  every  pedestrian  or 
other  traveler,  ana  if,  by  adopting  a  motive 
power  which  has  increased  the  speed  of  its 
cars,  it  has  thereby  increased,  as  common 
observation  demonstrates,  the  risks  and  haz- 
ards of  accidents  to  others.  It  must,  as  a  re- 
ciprocal duty,  enlarge  to  a  commensurate  ex- 
tent the  degree  of  vigilance  and  care  necessary 
to  avoid  injuries  which  its  own  appliances 
have  made  more  imminent."  Cooke  v.  BalU- 
more  Traction  Co.  80  Md.  651.  554.  '*The 
right  of  the  railway  in  the  street  is  only  an 
easement  to  use  the  highway  in  common  with 
the  public.  It  has  no  exclusive  right  of  travel 
upon  its  track,  and  it  is  bound  to  use  the  same 
care  in  preventing  a  collision  as  is  the  driver 
of  a  wagon  or  other  vehicle."  Raseher  v.  EaH 
Detroit  <fc  O,  P.  R.  Co.  90  Mich.  413.  "Al- 
though, as  has  been  seen,  the  public  have  a 
right  to  use  the  whole  of  the  street  for  travel, 
and  the  fact  that  a  portion  of  it  is  occupied  by 
the  tracks  of  a  street-railway  company,  does 
not  deprive  them  of  this  right,  and  they  can 
exercise  it  in  common  with  the  street  railways, 
yet  there  is  this  exception,  that  as  the  street- 
railway  car  cannot  leave  its  track  to  turn  out, 
it  has  a  paramount  right  to  use  that  portion  of 
the  streets  covered  by  its  tricks,  but  only  in 
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flo  far  as  that  it  is  the  duty  of  other  teams  or 
travelers  to  tura  out  in  reasonable  time  to  al- 
low the  electric  car  to  pass  and  avoid  accident. 
The  motormau  of  the  car,  however,  if  he  sees 
that  the  traveler  is  not  turning  out,  must,  on 
bis  part,  do  what  he  can  in  the  way  of  i> top- 
pint?  the  car  to  avoid  collision."  Croswell, 
Electricity,  ^  741;  McQee  v.  CoMolidaUd  Street 
li.  Co.  102  Mich.  107.  112.  26  L.  R.  A.  800; 
Montgomery  v.  Lansing  City  Electric  R.  Co. 
108  Mich.  46,  29  L.  R.  A.  287;  Beach,  Con- 
trib.  Neg.  S  89:  Adelp/i  v.  Central  Park,  N.  d 
E.  R.  R  Co.  65  N.  Y.  554:  Barker  v.  Savage.  45 
N.  Y.  191,  6  Am.  Rep.  66;  B^ton  ▼.  Baxter, 
64  N.  Y.  245,  13  Am.  Rep.  678:  Quinn  v.  At- 
lantic Ate.  R.  Co.  184  N.  Y.  611,  mem.;  Carr 
v.  West  End  Street  R.  Co,  168  Mass.  860;  Gov- 
tmment  Street  R.  Co.  v.  Hanlon,  53  Ala.  70, 
81 :  Shea  v.  Potrero  A  B.  V.  R  Co.  U  Cal.  414, 
428. 

We  think  the  word  "superior'*  or  "para- 
mount," when  used  in  the  cases  cited  by  the 
defendant  as  descriptive  of  the  rif^hts  which 
an  electric  car  has  in  a  street,  means  no  more 
than  is  said  in  the  quotation  from  Croswell  on 
Electricity;  that  is,  that  the  right  which  such 
a  car  has  in  a  street  is  only  that  other  travelers 
shall  turn  off  from  its  track  in  reasonable  time 
to  allow  it  to  pass,  but  that  the  car  itself  must 
be  so  manaeeo  as  not  to  do  any  unreasonable 
injury  to  ot-her  travelers,  and  must  be  stopped 
If  it  appears  that  the  other  traveler  is  not  turn- 
ing out  And  then  the  difference  between 
those  cases  and  the  cases  cited  by  the  plaintiff 
is  in  the  form  of  expression,  and  not  of  real 
meaning.  All  the  cases  then  mean  the  same 
thing;  tnat  is,  that  the  right  which  an  electric 
car  has  in  a  highwavis  not  in  its  nature  higher 
than  the  right  of  other  travelers,  but  is  a  com- 
mon right  with  the  others,  in  the  exercise  of 
which  the  electric  car  and  the  other  traveler 
shall  so  conduct  themselves  as  not  to  interfere 
unreasonably  with  the  just  rights  of  each. 
Butler,  Ch.  J.,  in  the  passage  isibove  quoted, 
said  that,  in  the  exercise  of  their  common 
right  in  a  highway,  "the  loaded  team  and  the 
light  wagon  must  each  pay  a  due  regard  to 
the  rights  of  the  other."  So,  the  electric  car 
and  the  other  traveler  must  each  pay  a  due  re- 
gard to  the  rights  of  the  other  in  the  exercise 
of  their  common  right  to  use  the  highway. 
We  are  very  clear  that  the  defendant's  argu- 
ment in  this  behalf  cannot  be  sustained,  and 
that  the  court  committed  no  error  in  holding 
that  the  right  of  the  defendant  in  Congress 
street  at  the  time  of  the  accident  was,  in  con- 
lemplatioB  of  the  law,  no  greater  than  the 
right  of  the  plaintiff. 

The  trial  judge,  in  his  memorandum  of  de- 
cisioD,  which  is  also  made  a  part  of  the  find- 
ing, sets  forth  his  conclusions  in  this  way: 
'*8ince  we  are  to  apply  to  the  circumstances 
existing  when  Laufer  began  to  turn  in  upon 
the  east-bound  track  the  test  of  whether  his 
conduct  was  that  of  a  reasonably  prudent 
man,  we  ask  first  whether  the  apparent  dan- 
ger, which  Laufer  believed  to  be  imminent 
and  present,  and  the  belief  in  which  caused 
him  to  turn  upon  the  east  bound  track,  ought 
to  be  taken  into  consideration.  Unquestion- 
ably, the  standard  of  conduct  by  which  he  is 
to  be  governed  is  met  by  placing  a  reasonably 
prudent  man  in  Laufer's  place,  confronte<l 
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with  the  same  situation  he  was,  and  then  de- 
termining whether  his  conduct  would  coincide 
with  that  of  Laufer.  In  the  case  of  Connelly 
V.  Trenton  Bm.  R  (fe.  56  N.  J.  L.  701,  704, 
the  court,  speaking  of  the  conduct  of  a  trav- 
eler in  crossing  an  electric  railway  track.  Kaid: 
*If  other  vehicles  threaten  his  safety,  or  if  his 
attention  is  engrossed  or  distracted  by  the  ap- 
parent imminence  of  danger  from  other 
sources,  he  must  act  with  ordinary  prudence 
with  reference  .  .  .  to  the  group  of  circum- 
stances that  makes  up  the  situation  by  which 
he  is  confronted.  How  a  prudent  man  would 
act  in  the  face  of  concurrent  and  distracting 
dangers  must,  in  the  nature  of  thinfss,  be  a 
question  of  fact  to  be  passed  upon  by  the  jury, 
and  not  a  question  of  law  upon  which  the 
court  may  order  a  nonsuit  or  direct  a  ver- 
dict.' In  the  case  before  us  the  prudent 
man  Is  confronted  by  the  fact  that  he  is  on 
the  wrong  side  of  the  street,  on  the  track  of 
the  west- bound  car,  which  was  approaching 
him',  and  about  200  or  250  feet  away.  £to 
knows  that  the  east  bound  car  is  approaching 
behind  him,  and  that  it  is  so  far  awav  that,  it 
it  goes  at  its  ordinary  rate  of  speed,  he  can 
safely  cross  to  the  right  side  of  the  street.  He 
had  a  right  to  expect  that  the  car  would 
not  be  run  at  a  dangerous  rate  of  speed  over 
the  draw.  Creamer  v.  We^t  End  Street  R.  Co. 
156  Mass.  820.  16  L.  R.  A.  490.  He  hears  no 
gong  rung  by  the  east-bound  car.  He  does 
not  know  that  the  west-bound  car  will  slop  at 
the  draw,  but  believes  that  it  is  going  to  cross 
the  draw.  Under  such  circumstances,  would 
not  the  average  man  of  prudence  be  reasonably 
apprehensive  of  danger  from  the  west-bound 
car,  and  yield  to  his  first  impulse  to  get  out  of 
the  way  of  that  approaching  car,  and  would 
he  not  be  justified,  upon  these  facts,  in  con- 
cTuding  that  his  only  place  of  safety  was  on 
the  east-bound  track?  We  think  that  a  rea- 
sonably prudent  man  would,  in  the  hurry  and 
fright  of  the  moment,  have  done  the  verv  thing 
that  Laufer  did:  and  we  cannot  hold  him 
guilty  of  contributory  negligence,  when  we 
think  he  acted,  under  the  drcumstances,  as  a 
reasonably  prudent  man  might  have  acted." 
In  every  case  where  the  inquiry  is  whether  or 
not  a  party  has  acted  with  due  care,  the  trior 
must  apply  the  standard  of  the  ordinarily  pru- 
dent man.  Farrell  v.  Waterbury  Horse  R.  Co. 
60  Conn.  239,  and  259.  What  would  a  man  of 
ordinary  prudence  have  done,  situated  as  this 
party  was?  And.  in  answering  that  question, 
it  is*the  duty  of  the  trior  to  take  Into  considera- 
tion every  known  circumstance  which  might 
rightfully  or  reasonably  have  influenced  his 
conduct  in  that  situation.  The  defendant  in- 
sists that,  In  api^ying  the  standard  of  the  pru- 
dent man  to  the  conduct  of  the  plaintiff  at  the 
time  and  as  set  forth  in  the  above  citation, 
the  trial  court  required  of  him  a  less  degree  of 
care  than  the  law  requires.  One  specification 
claimed  to  show  this  calls  for  notice.  The 
court  says  that  "Laufer  was  on  the  wrong  side 
of  the  road."  The  defendant  argues  that  there 
could  be  no  wrong  side  of  the  road,  as  respects 
an  electric  car,  and  that  the  court,  in  taking 
that  idea  into  consideration,  gave  the  plaintiff 
the  benefit  of  an  exculpatory  circumstance  to 
which  he  was  not  entitled;  that  the  "law  of  the 
road"  has  no  application  to  the  meeting  or  pass- 
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iDg  of  vehicles  and  street  cars.  Whether  or 
not  this  last  claim  is  correct,  we  do  not  now 
consider.  There  is,  however,  a  law  of  the 
road — a  right  side  and  a  wrong  side  of  the 
road— as  to  all  private  vehicles,  established  by 
universal  usage.  It  is  altogether  likely  that 
Laufer  knew  nothing  of  the  law  of  the  road  as 
found  in  the  statutes  or  in  the  decisions  of  the 
courts.  He  did  know  of  the  universal  usa^ 
of  all  wagons  to  turn  to  the  right.  He  was  m 
a  wagon.  There  was  a  wrone  side  and  a  right 
side  of  the  road,  as  to  him.  And,  in  searching 
for  the  influences  which  might  reasonably 
have  affected  his  conduct  at  that  time,  this 
usage  seems  a  very  probable  one.  He  did  not 
know  that  the  west-bound  car  was  going  to 
stop.  As  affecting  his  conduct,  that  car  was 
not  going  to  stop  at  all.    He  had  no  time  for 


deliberation.  He  was  compelled  to  act  at 
once,  or  abide  the  consequences  of  a  serious 
and  perhaps  fatal  collision.  It  would  seem 
unreasonable  to  hold  that  Laufer  should,  un- 
der such  circumstances,  remember  and  act 
upon  any  distinction  in  this  respect  between  an 
ordinary  wagon  and  a  street  car.  But  the 
whole  discussion  on  this  part  is  made  unneces- 
sary by  the  further  fact,  stated  in  another  part 
of  the  flndiog,  that  the  drawbridge  was  so 
narrow  that  Laufer  could  not  possibly  have 
turned  to  the  left.  His  only  way  to  escape  the 
collision  was  to  turn  to  the  right,  as  he  did. 
There  is  no  error. 

The  other  Judges  concur,  except  Baldwin^ 
J.,  who  dissents. 


LOUISIANA  SUPREME  COURT 


STATE  of  Louisiana,  ex  rd,  A.  8.  BADGER, 
Receiver  of  Southern  Chemical  &  Fertilizing 
Company,  Limited, 

«. 

City  of  NEW  ORLEANS,  Appt. 
(49  La.  Ann.  804.) 

^1  •  The  creditor  of  the  elty»  whether  by 
contract  or  otherwise,  cannot,  because, 
he  is  left  off  the  budget,  enjoin  an  appropria- 
tion on  the  budget  for  a  legitimate  municipal 
purpoflo,  to  wbloh  appropriation  be  conceives  be 
is  entitled  under  his  contract,  but  the  dty  treat- 
ing the  contract  as  void. 

S«  Majidamiu  ie  the  remedy  to  compel 
the  performmnce  of  simple  minieterlal 
duties  imposed  by  law,  but  the  writ  cannot  be 
nsed  to  enforce  disputed  claims  alleged  to  arise 
under  contract,  the  validity  and  performance  of 
which  are  denied  and  controverted  in  a  litigation 
pending  when  the  mandamus  issues.  Code  Prac 
art.  829  et  wq. 

Z.  Appropriations  on  the  budget  of  the 
city  of  New  Orleans  proposing  payments, 
out  of  the  revenues  of  the  year  of  debts  and  lia- 
bliitiesof  previous  years  are  illegal,  and  payments 
under  such  appropriations  may  be  enjoined  by 
any  party  in  interest.  City  Charter  Act  No.  20 
of  1882.  i  64:  Act  No.  45  of  1896,  I  98;  CrvAt 
Sieam  Fire  Engine  Co,  No.  9  v.  New  OrUcms^  88 
La.  Ann.  961. 

(WatMns  and  Bianehard^  ^J.,  dinenU) 

(April  12, 1897.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Civil  Dislrict  Court  for  I  he  Parish  of 
Orleans  in  favor  of  relator  ina  roaDdsaius  pro- 
ceeding to  compel  defen  iant  to  place  upon  its 
annual  budget  a  claim  of  relator  for  payment 

^Headnotes  by  MnxsB,  J. 


under  a  contract  for  removal  of  garbage.  Be- 
tereed  in  part. 

The  facts  are  stated  in  the  opinions. 

Mr.  Samuel  L.  Oilmore  for  appellant. 

Messrs.  F»rrar»  Jonaji,  A  Kruttsch* 
nitt,  for  appellee: 

The  city  of  New  Orleans  has  the  right  to 
make  time  contracts  and  by  such  contracts  to 
appropriate  her  municipal  revenues  for  future 
years,  to  pay  for  work  to  be  done  or  services 
to  be  rendered  in  sucb  years.  Any  such  con- 
tract creates  a  legal  and  valid  obligation  of  the 
dty. 

jy«o  Orleans  Oaslight  Co,  v.  New  Orleans,  42 
La.  Ann.  188;  f^uisiana  d  K  W.  R.  Co.v.  Bien- 
ville  Parish  Police  Jury,  48  La.  Ann.  881. 

The  validity  of  an  ordinance  preventing  the 
moving  of  filth  or  offal  through  the  streets, 
except  by  persons  duly  licensed  by  a  city,  waa 
held  valid. 

Vandine,  Petitioner,  6  Pick.  187.  17  Am. 
Dec.  351. 

The  validity  of  the  ordinance  in  this  case,  in 
so  far  as  it  prohibited  anyone  but  the  con- 
tractor from  moving  garbage  through  the 
streets,  was  maintained  by  this  court. 

8taU  V.  Payssan,  47  La.  Ann.  1029. 

The  validity  of  the  ordinance,  in  so  far  as  it 
provided  for  the  removal  of  dead  animals  by 
the  contractor,  after  allowing  a  reasonable  time 
to  the  householder  BO  to  do,  was  maidtained. 

State  V.  Morris,  47  La.  Ann.  1660. 

The  city,  in  this  suit,  cannot  set  up  that  the 
contract  has  been  dissolved  by  reason  of  the 
failure  of  the  company  to  comply  with  its  pro- 
visions. 

The  citv  could  not  repudiate  the  contract  ia 
question  by  simply  passing  an  ordinance  de- 
claring the  plant  and  business  of  the  company, 
as  conducted,  to  be  a  public  nuisance. 

No  municipality  can  by  the  mere  passage  of 
an  ordinance  deprive  a  man  or  corporation  of 
property  without  a  judicial  decree,  save  and  ex- 
cept in  those  cases  of  public  emergency  where 


Note.— As  to  the  remedy  by  mandamus  to  com.  i 
pel  tbe  payment  of  a  municipal  debt  by  a  oustodl-  I 
«7  Ti.  R  A. 


an  of  municipal  funds,  see  note  to  Bay  v.  Wilson 

(Fla.)UL.  B.  A.773. 
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caanidpal  otBeen,  not  bv  reason  of  any  peculiar 
sanctity  attaching  to  tbeir  acts  as  such,  but 
merely  because  they  are  citizens,  have  the  right 
-to  abate  a  nuisance. 

Blane  ▼.  Murray,  86  La.  Ann.  162,  51  Am. 
Bep  7:  Lauton  t.  Stede,  162  U.  8.  133,  38  L. 
^.  885;  Wood.  Nuisances.  8d  ed.  §  748;  StaU 
▼.  af<?rrw.  47  La.  Ann.  1660. 

Plaintiff  has  vested  rights  in  this  matter  of 
which  it  cannot  be  devested  bv  either  the  whim, 
•caprice,  or  dissatisfaction  or  the  council.  A 
n«cission  of  its  contract  could  onl^  be  brought 
^about  through  proceedings  in  which  would  be 
•subjected  to  judicial  scrutiny  and  determina- 
tion, by  judicial  tests,  the  respect! ?e  rights 
«nd  obligations  of  the  parties. 

Sovthern  Chemieal  d  F,  Co.  y.  Wo^,  48  La. 
Ann.  641. 

Mandamus  lies  to  compel  the  city  to  make 
the  appropriation  asked  for  in  this  cause. 

Merrill.  Mandamus,  §  16.  p.  9.  g  18.  p.  12; 

United  StaUs,  Ranger,  v.  New  Orleans,  98  U.  8. 

:881-89d,  26  L.  ed.  225,  %2^\Neu>  Orleans  Water- 

Viorks  Co.  y.  Louisiana  Bugar  Btf.  Co,  125  U. 

ti.  81,  81  L.  ed.  612. 

Relator  can  never  sue  for  and  obtain  a  gen- 
eral judgment  against  the  city,  but  only  one 
fMvable  out  of  reyenues  of  1897. 

Abaseal  ▼.  New  Orleans,  48  La.  Ann.  665. 

Relator  is  entitled  to  an  injunction  prohibit- 
ing the  diversion  of  the  fund  in  and  to  which 
<he  claims  a  ri^ht,  and  such  diversion  can  be 
prevented  until  relator's  rights,  which  were  to 
-accrue  after  January  1, 1897,  shall  have  been 
-fixed  in  appropriate  proceedings. 

Barber  Asphalt  Paving  Co.  v.  Hew  Orleans, 
43  La.  Ann.  464. 

HUler^  J.,  delivered  the  opinion  of  the 
•court: 

The  relator  demands  that  this  court  order 
Ihe  city  of  New  Orleans  to  place  upon  its 
4)udget  of  expanses  for  the  year  1897.  to  be 
paidfrom  theyearly  revenues.  $120,000  claimed 
iiy  the  relator  for  the  company  he  represents, 
under  its  contract  for  removing  the  garbage  of 
the  cily;  the  contract  having  been  entered 
•into  in  1893  for  the  period  of  twenty  years, 
with  stipulated  payments  of  $10,000  per  month, 
to  be  provided  for  in  the  annual  budgets. 
Fending  the  application  for  the  injunction  the 
•city  prepared  and  published  its  budget,  omit- 
ting the  company,  but  placing  in  the  proposed 
annual  expenditures  $120,000  for  removing 
garbage;  and  thereafter  the  relator  obtained 
an  injunction  prohibiting  the  city  from  dispos- 
ing of  the  $120,000.  and  other  items  on  the 
budget,  to  the  prejudice  of  his  demand  for 
payment  out  of  the  revenues  of  1897.  The 
>clty  answered,  averring  the  nullity  and  non- 
performance of  the  garbage  contract,  and  pros- 
•ecutes  this  appeal  from  the  judgment  in  re- 
lator's favor.  The  demands  of  the  relator  are 
.modified  in  argument,  and,  instead  of  pay- 
ment, he  asks  that  the  amount  he  claims  be  put 
-on  the  budget  as  accruing  to  him,  or  that  the 
amount  now  on  it  for  garbage  removal  be  or- 
dered to  be  retained  until  the  relator's  rights 
be  determined  in  suits  to  be  brought  by  the 
Hsity  or  by  him.  The  city,  in  argument,  urges 
the  invalidity  and  nonperformance  of  the  gar- 
bage contract,  and  relies  on  the  resolution  of 
the  council  declaring  the  contract  nulL  It  Is 
:«7  L,R.  A. 


brought  to  our  notice,  too,  that  there  is  a  pend- 
ing suit  in  the  United  States  circuit  court, 
brought  by  the  relator,  asserting  his  right  under 
the  contract,  and  in  which  suit  the  city  relies  on 
its  defenses.  It  is  thus  manifest  the  binding 
obligation  of  the  garbage  contract  is  contro- 
verted by  the  city,  and  is  at  issue  in  the  pend- 
ing litigation  in  the  circuit  court  Moditie<i  as 
are  the  demands  by  the  argument,  it  ts  clear 
that  the  relief  he  asks  at  our  hands  is  in  aid  of 
the  contract  obligation  he  asserts,  disputed  as 
is  the  obligation  by  the  city,  through  its  coun- 
cil, and  in  the  courts.  If  we  give  the  relief, 
we  place  at  the  relator's  disposal,  should  he 
eventually  obtain  judgment,  the  amount  he 
claima  under  his  contract.  We  take  from  the 
city,  to  the  same  extent,  the  control  of  its  bud- 
get, and  the  control  of  its  revenues  required 
for  the  municipal  functions.  If  we  give  thia 
relief,  we  necessarily  give  a  disputed  contract 
recognition,  and  make  provision  to  secure  per- 
formance by  the  city.  The  question  confronts 
us  at  the  outset  whether  by  mandamus,  re- 
stricted as  it  is  to  enforce  purely  ministerial 
duties,  with  all  the  aid  afforded  by  the  injunc- 
tion, we  can  make  obligatory  on  the  city,  even 
to  the  extent  claimed,  an  alleged  contract,  the 
existence  of  which  is  denied,  and  force  the  city 
to  place  on  its  budget  the  amount  it  refuses  to 
recogniise. 

In  our  present  discussion,  we  deal  first  with 
the  proposition  to  enjoin  the  city  from  dispos- 
ing of  the  $120,000  now  on  the  budget  for  gar- 
bage removal,  not  put  there  for  the  garbage  com- 
pany, but  to  be  expended  by  the  city  through 
its  ordinary  instrumentalities  for  the  removal 
of  garbage.  All  can  appreciate  that  items 
pla^  on  the  budget  for  the  specific  purposes 
slated  ma^  be  protected  from  diversion  by  the 
parties  in  interest.  It  is  equally  appreciable 
that  funds  placed  on  the  budget,  destined  by 
law  to  the  satisfaction  of  a  class  of  creditors, 
may  bj  injunction  be  preserved  from  any  ap- 

Slicatidn  to  any  other  class.  See  the  case  of 
ktrber  AsphaU  Paving  Co.  v.  New  Orleans,  48 
La.  Ann.  464,  and  other  cases  of  that  type. 
But  in  this  case  there  is  no  provision  whatever 
on  the  budget  for  the  relator.  What  is  asked, 
in  effect,  is  that  the  injunction  shall  restrain 
the  application  of  an  amount  which  is  on  the 
budget,  but  not  for  him,  to  which  he  con- 
ceives he  is  entitled,  and  should,  in  liis  judg- 
ment, be  allotted  to  him.  Under  the  form  of  an 
injunction,  he,  in  effect,  asks  that  provision  be 
made  for  him  on  the  budget, — not.  it  is  true, 
that  it  shall  be  ordered  paid  to  him,  but  none 
the  leas  that  it  shall  be  placed  and  retained  on 
the  budget  to  abide  his  righu.  We  think  it 
must  be  recognized  as  familiar  that  creditors 
cannot,  in  advance  of  judgment, — with  excep- 
tions unnecessary  to  be  stated,— enjoin  the  dis- 
position of  t  he  debtor's  property.  In  Mr.  H  igh's 
comprehensive  chapter  on  the  subject  of  in- 
junctions to  municipal  corporations,  he  has  ex- 
hibited the  uses  of  the  writ.  The  misappro- 
priation of  municipal  funds  is,  of  course, 
prominent  in  his  discussion.  Thus,  he  in- 
stances appropriation  of  county  funds  in  aid 
of  a  private  corporation  without  authority  of 
law;  donations  without  legal  authority  for 
schoolhouses;  the  disposition  by  county  com- 
missioners of  the  surplus  revenues  in  an  illegal 
and  unauthorized  manner;  and-aimilar  casea 
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are  stated  by  him  aa  affording  the  basis  of  an 
injunction.  But  there  is  no  recognition  in  the 
chapter  of  an  itijunclion  of  a  creditor  to  re- 
strain the  disposition  of  the  corporate  funds. 
As  to  creditors,  we  understand  the  general 
principle  to  be  that  injunction  to  restrain  the 
debtor's  control  of  his  property  cannot  bo  ob- 
tained. "It  Is  to  be  observed,  however,  that 
the  jurisdiction  [i.  «.,  of  injunction  in  behalf  of 
creditors]  is  not  exercised  in  favor  of  mere  con- 
tractcreditors,  or  crediiorsatlarge,who6e  claims 
are  not  yet  reduced  to  judgment,  and.  in  the 
ai)«ence  of  statutory  provisions  authorizing  the 
relief,  courts  of  equity  will  not  at  the  suit  of 
other  than  a  judgment  creditor  interfere  by  in- 
junction to  restrain  a  debtor  from  any  dlsposi- 
lion  of  his  properly, however  fraudulent,  wnich 
he  may  see  fit  to  make,"  etc.  2  High,  Inj. 
chap.  27,  g  1408.  The  answer  that  the  creditor 
of  the  city  of  New  Orleans,  dependent  on  the 
annual  revenues  for  his  payment,  and  with  a 
contract  right  to  that  payment,  to  not  a  ''mere 
contract  creditor,"  does  not,  In  our  view,  with- 
draw him  from  the  general  principle  announced 
by  the  text-writer.  Everv  creditor  of  the  cily.for 
labor,  supplies,  or  in  other  respects,  is  entitled 
by  law  to  be  placed  on  the  badget  for  the  year 
in  which  his  debt  accrues;  but  that,  in  our 
view,  would  not,  if  he  were  omitted,  entitle 
him  to  an  injunction  to  restrain  the  city  from 
making  provisions  on  its  budget  for  the  annual 
expenses  of  municipal  government  Hard  as 
his  condition  might  be  if  omitted,  he  could 
claim  no  such  inTunction  as  is  asked  for  at  our 
hands,  but  would  be  remitted  to  other  relief. 
Again,  in  exceptional  coses  it  is  the  judgment 
creditor  on  whose  behalf  the  injunction  issues 
to  restrain  the  debtor's  disposition  of  his  prop- 
erty. The  judgment  establishes  his  right. 
Here  it  is  asked  by  one  who  has  no  judgment. 
— whose  asserted  debt  is  disputed  and  is  the 
subject  of  pending  litigation.  With  the  best 
consideration  we  nave  been  able  to  give  this 
part  of  the  case,  we  cannot  see  our  way  clear 
to  grant  the  injunction.  If  there  is  any  war- 
rant for  enjoining  a  municipal  corporation  from 
making  its  annual  budget  and  providing  for 
municipal  expenditures  because  there  is  on 
omission  of  a  creditor  with  a  contract  stipulat- 
ing he  shall  be  put  on  the  budget,  but  the  valid- 
ity and  performance  of  whose  asserted  obliga- 
tion the  city  disputes  and  contests  in  court,  me 
authority  has  eluded  our  research.  If  we,  in 
view  of  the  hardship  of  this  case,  pressed  on 
us  in  argument,  issue  the  injunction,  we  make 
the  precedent  repugnant,  as  we  think,  to  settled 
principles,  and  apt  to  prove  extremely  em- 
barrassing in  the  luture. 

But  the  injunction  in  thto  case  to  the  mere 
auxiliary  of  the  mandamus,  and  the  difiSculty 
in  respect  to  that  remedy  to,  in  our  view,  of 
the  most  serious  character.  The  mandamus 
issues  only  to  enforce  the  purely  ministerial 
duty  imposed  by  law.  It  is  said  here  that  the 
duty  arises  from  an  ordinance  of  the  council, 
and  thUt  the  ordinance  is  a  law.  The  ordinance 
authorized  the  contract.  The  ordinance  fol- 
lowed by  the  agreement  creates  the  commu- 
tative contract.  The  company  is  to  remove  the 
garbage  in  the  mode  and  under  the  conditions 
stated  in  the  contract  On  performance  of  the 
work  by  the  contractor,  he  is  to  be  paid  by 
the  city.  The  duty  of  payment  arises  from 
87  L.  R  A. 


the  contract,  or,  rather,  its  performance.  Our 
research  confirms  us  in  the  opinion  that  no 
mandamus  can  issue  to  enforce  an  obligHtion 
which,  if  it  exists,  simply  arises  from  a  con- 
tract and  its  faithful  performance.  Wc  find 
the  law  epitomized  thus:  ''Duties  imposed 
upon  a  corporation,  not  by  virtue  of  expresa 
law  or  by  the  conditions  of  its  charter,  but 
arising  out  of  contract  relations,  will  not  be 
enforced  b^  mandamus,  since  the  use  of  the 
writ  is  limited  to  the  enforcement  of  obliga- 
tions imposed  by  law."  High,  Extr.  Legal 
Rem.  p  821.  339.  We  have  been  inclined  to 
think  It  elementary  that  the  duty  to  bu  en- 
forced must  be  imposed  by  law.  not  contract. 
In  the  much-discufisedcaseof  £^ndfa0v.  Untied 
Statu,  Stokes,  87  U.  S.  12  Pet.  554,  9  L.  ed. 
1181, — devoted,  it  to  true,  in  large  part,  to  other 
questions, — ^the  right  to  the  mandamus  waa 
placed  on  the  ground  that  the  duty  sought  to 
be  enforced  was  purely  ministerial,  imposed 
by  law.  Take  the  array  of  cases  in  Bouvier. 
They  refer  to  writs  of  mandamus  to  enforce 
duties  created  by  law.  In  our  reports  we 
have  the  mandamus  to  compel  the  levy  of 
a  tax  directed  by  law ;  the  bank  required  by  its 
charter  to  exhibit  the  Itot  of  its  shareholders 
may  be  compelled  by  mandamus  to  do  so;  the 
treasurer  required  by  the  Constitution  and  lawa 
to  pay  the  auditor's  warrants  on  specific  appro- 
priations, may  be  constrained  by  mandamus. 
Watts  V.  Carroll  PoUee  Jury,  11  La.  Ann.  141 ; 
Batch  Y.  OUy Bank,  1  Rob.  {Lfi.) 4:10:  Ooekbum 
V.  Unum  Bank,  18  La.  Ann.  289;  Hommerieh 
V.  Hunter,  14  La.  Ann.  221,  and  others,  but 
none  involving  a  mere  contract  obligation.  In 
the  cases  citea  by  the  relator,  of  writs  of  man- 
damus to  compel  the  levy  of  a  tax  to  pay  munici- 
pal bonds,  the  basto  for  the  writ  has  been  the 
law  under  which  the  bond  issues,  directing  the 
tax  to  be  levied.  Dill.  Municipal  Bonds. 
§  25;  United  Stales,  Von  Hoffman,  v.  Quiney, 
71  U.  8.  4  Wall.  585,  18  L  e(f.  403:  United 
States,  Butz,  v.  Muscatine,  75  C.  8.  8  Wall.  577, 
19  L.  ed.  490.  It  seems  to  us  the  conclusioD 
must  be  the  writ  follows  and  enforces  the 
mintoterial  duty  created  by  the  law,  and  will 
not  command  the  supposed  duty  arising  only 
from  contract  Again,  the  issue  on  the  writ 
of  mandamus  confined  to  the  enforcement  of 
the  obligation  arising  from  the  law  does  not 
admit  or  the  inquiry  into  the  asserted  violation 
of  a  contract.  In  this  case  the  proof  tendered 
by  the4:ity  to  show  the  nonperformance  of  the 
contract  was  included.  If  not  performed, 
there  was  no  obligation  of  the  city.  We  are 
asked,  then,  to  enforce,  though  only  to  a  limited 
extent,  a  contract,  the  defenses  to  which  are 
alleged,  and  the  enforcement  is  asked  in  pro- 
ceedfing  by  mandamus  in  which  the  defenses- 
can  not  be  ur^d.  It  seems  to  us  the  inability 
to  urge  any  defenses,  though  they  may  exist, 
is  in  itself  suggestive  that  mandamus  is  not 
the  remedy  for  the  asserted  wrong  of  the  rela- 
tor. We  find  the  principle  running  all  through 
the  text-books,  in  connection  with  another  re- 
striction on  the  writ,  that  "mandamus  is  not 
an  appropriate  remedy  for  the  enforcement  of 
contract  rights,  and  it  is  not  the  province  of 
the  writ  to  settle  differences  of  opinion  be- 
tween municipal  authorities  and  claimants  aa 
to  the  amount  due  for  services  rendered.  All 
disputed  claims  or  accountsjigainBt  the  mu* 
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nlcipality  should  be  referred  to  the  juiy,  and  to 
the  ordinary  processes  of  the  courts."  And  In 
the  footnote  of  the  text-book  is  the  suggestlTC 
reference  to  a  PennsylTania  decision  that,  after 
judgment  against  the  municipality  on  the  dis- 
puted demand,  the  writ  may  issue  to  enforce 
Its  payment  High.  £ztr.  Legal  Rem.  J^§  889, 
821, 25;irifi/U0n  v.  Wennef\  16  Serg.  Si^B.  18. 
In  the  same  line  the  author  states  that  pending 
litigation  in  another  court  in  which  the  relator 
has  invoked  relief  will  be  a  bar  to  the  writ  of 
mandamus  sought  by  him.  Id.  g  25.  If,  in 
answer  to  all  this  it  is  said,  the  writ  does  not 
seek  to  compel  payment  to  the  garbage  com- 
pany, still  it  is  none  the  less  true  that  the  re- 
lief asked  is  a  step  towards  compelling  that 
payment.  If  the  remedy  cannot  be  invoked 
for  performance  of  the  contract,  every  advance 
in  that  direction  is  forbidden  under  a  writ  of 
specific  and  restricted  scope.  If  the  writ  is- 
sues, the  court  intervenes  ia  a  controversy  of 
the  city  with  its  creditor  as  to  the  validity  of  his 
contract  with  the  citv;  and,  notwithstanding 
the  denial  of  any  Haoility  on  its  part,  and  its 

Sending  litigation  on  the  subject  in  the  United 
tates  circuit  court,  directs  the  dty  to  place 
the  disputed  amount  on  its  budget;  in  legal 
eflFect,  settinff  aside  the  fund  for  its  payment. 
If,  as  we  think  it  clear,  that  contract  obligations 
and  disputed  claims  cannot  be  the  basis  of  the 
writ  of  man<laraus,  then  what  we  are  asked  to 
do,  though  short  of  ordering  payment,  is  ez- 
tendinff  the  writ  of  mandamus  beyond  the  well- 
defined  limits  of  the  law.  That  we  do  to-day 
we  may  be  called  on  to  repeat  to-morrow. 
The  result  would  be  to  transfer  to  this  court 
every  issue  between  the  city  and  its  creditor 
claiming  under  acontract  stipulatiog  he  should 
be  put  on  the  budget,  and,  irrespective  of  all 
defenses  of  the  city,  we  should  be  called  on 
to  control  its  budget  so  as  to  make  place  on  it 
for  all  claims  disputed  by  the  city,  and  resisted 
in  the  courts.  With  the  most  patient  consid- 
eration, we  are  unable  to  give  our  sanction 
to  such  use  of  the  writ  of  mandamus,  confined 
by  universal  acceptance,  we  think,  to  purely 
ministerial  duties,  and  not  to  end  or  aid  dis- 
puted contract  obligations. 

There  is  another  aspect  of  this  case.  We 
find  on  this  budget  of  1897  items  of  expendi- 
ture of  the  year  1896.  Under  our  revenue 
system  the  expenses  of  the  year  must  be  paid 
from  the  revenues  of  that  year.  It  is  a  saluta- 
ry provision  to  check  municipal  extravagance, 
by  forbidding  the  anticipation  of  the  revenues 
of  future  years  to  pay  the  debts  of  the  pres- 
ent. In  this  respect  the  budget  proposes  an 
unlawful  diversion  of  funds,  the  prevention 
of  which  is  the  appropriate  ofiice  of  the  writ 
of  injunction.  High,  Inj.  %  1269.  Although 
the  relator,  in  our  view,  is  not  in  position  to 
demand  payment,  his  right  of  payment  from 
the  revenues  of  1897,  being  contiogent  on  the 
judgment  he  may  obtain,  we  think  suflScient 
to  entitle  him  to  the  injunction  against  the 
application  of  the  rerenuea  of  1897  to  pay  lia- 
bilities of  1896. 

A  large  part  of  the  discussion  here  has  been 
directed  to  the  assertion  of  power  in  the  coun- 
cil to  end  a  contract  by  a  resolution.  This 
and  other  phases  of  the  argument  we  pass,  in 
a  decision  turning  altogether  on  the  remedy 
sought  by  the  relator.  We  have  not  been  In- 
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attentive,  either,  to  the  consideration,  pressed 
on  us  with  great  earnestness,  of  the  effect  of 
leaving  the  relator  off  the  bud^t  of  1897,  and 
thus,  it  is  claimed,  excluding  him.  practically, 
from  all  provision  for  payment  of  bis  demand 
under  a  contract  of  the  city,  on  the  faith  of 
which,  it  is  stated,  the  garbage  company  haa 
expended  a  large  amount  for  tne  plant  and  the 
equipment  necessary  for  the  performance  of 
the  contract.  If  it  be  determined,  in  the  ap- 
propriate proceeding,  that  the  city  has  any  de- 
fense against  this  contract,  the  relator  wil> 
have  to  bear  his  loss.  If.  on  the  other  hand, 
it  is  ascertained  the  city  has  no  cause  of 
complaint,  the  relator  will  be  left  only  with 
his  suit  for  damages,  admitting,  if  recovered, 
of  no  satisfaction  from  the  revenues  of  thia 
year,  because  the  council  proposes  to  apply 
them  toother  purposes,  and  denied  any  re- 
course on  the  revenues  of  the  future  by  th» 
law  devoting  the  annual  revenue  of  each  year 
to  the  year's  expenses,  and  excluding  all  other 
demands.  While  we  appreciate  ttiis  argu- 
ment, the  question  of  the  right  to  the  remedy 
sought  must  be  submitted  to  other  tesu.  if 
the  relator  stood  at  the  bar  of  this  coun  with 
judgments  fortifying  his  contract  rights,  hi» 
position  would  be  sensibly  altered.  If,  after 
he  presents  himself  with  such  judgments  es- 
tablishinff  his  right  to  the  instalments  to  be 
paid  to  him  each  and  every  month  according 
to  his  contract,  this  court  would  be  called  to 
exert  its  control  as  far  as  practicable  over  the 
budgeted  revenues  of  the  year,  so  as  to  secure 
his  rights  and  the  observance  of  the  law  re- 
quiring the  application  of  the  year's  revenues 
to  the  debts  of  the  year.  Our  judgment  on 
the  remedy  alone  will  leave  the  relator  the  full 
benefit  of  other  modes  of  relief. 

It  is  thfrtfore  ordered,  adjudged,  and  decreed 
thai  the  judgment  of  the  Laier  Court  be  avoided 
and  reversed  in  so  far  as  it  directs  the  city  ta 
place  the  relator  on  the  budget  of  1897,  aa 
claimed  by  him,  and  enjoins  the  payment  of 
the  $120,000  now  on  the  budget,  but.  in  so  far 
as  said  judgment  decrees  that  the  city  be  en- 
joined from  applying  the  revenues  or  1897  to 
the  items  on  the  budget  for  debts  or  expenses 
of  1896.  that  the  judgment  of  the  lower  court 
be,  and  is  hereby,  amrmed. 

Nicholls*  Ch.  J.,  concurs  in  the  decree. 

Bre»uz»  J.,  concurring: 

The  respondent  and  the  relator  agree  that 
the  issue  before  us  for  determination  was  not 
whether  the  contract  with  the  relator  was  one 
which  the  city  had  authority  to  make,  nor 
whether  the  city  could  recall  it  by  ordinance, 
or  should  sue  to  have  it  decreed  null.  All 
these  questions  are  pending  before  another 
court.  It  is  unnecessary  for  the  purpose  of 
the  decision  of  the  questions  before  us  to  ex- 
press an  opinion  upon  the  merits  of  the  con- 
troversy which  is  not  before  us.  The  issuea 
here  are  limited  to  the  mandamus  sued  for, 
and  the  iniunctlon.  As  to  the  first, — the  man- 
damus,— the  question  in  whether  the  relator 
ia  entitled  to  the  writ  of  mandamus  to  compel 
the  city  to  appropriate  in  its  annual  budget  of 
expenses  for  the  year  1897  the  sum  of  f  120,- 
000,  to  be  paid  to  the  relator  in  monthly  in- 
stalments of  $10,000,  hi  accordance  with  the 
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terms  of  the  ooDtract  Ab  to  the  second,  —the 
iDJ unction, —the  question  is  whether  the  rela- 
ior  is  enti  led  to  the  writ  of  injunction  pro- 
hibiting the  city  from  disposing  of  the  amount 
jQSt  stated  until  the  city  shall  first  have  pro- 
Tided  for  the  payment  of  that  amount. 

Recurring  to  the  writ  of  mandamus:  It 
■does  not  issue  ex  deUto  jtidieuB.  It  may  be 
withtield,  if  there  is  other  specific  and  ade- 
quate remedy.  The  proposiilon  is  fully  sup- 
ported by  authority  that  the  power  to  issue 
-tiiat  writ  or  to  withhold  it  rests  within  the 
sound  discretion  of  the  court  The  contract 
upon  which  the  application  is  founded  is  al- 
r^y  the  subject  oi  another  suit.  The  right 
of  the  relator  to  recover  anything  under  the 
•contract  is  questioned.  It  is  well  settled  that 
mandamus  lies  to  compel  the  payment  of  a 
Judgment;  but  here,  before  any  judgment  has 
been  rendered  upon  the  claim  in  another  court, 
4t  is  sought  to  compel  the  city  to  place  upon 
its  budget  an  amount  to  meet  the  claim.  In 
•oUier  words,  it  is  sought  to  have  an  amount 
budgeted  and  held  to  be  applied  to  the  pay- 
•ment  of  relator's  claim  in  case  a  judgment  be 
-obtained  before  another  court.  The  city,  we 
are  informed,  before  another  court  pleads  that 
the  contract  is  ultra  wres,  and  sets  forth  in  its 
•defense  a  number  of  other  grounds  of  nullity. 
Prior  to  a  determination  of  these  issues  the 
•court  is  called  upon  to  make  a  decree  as  if 
there  was  no  controversy  as  to  the  right  claimed 
under  the  contract.  May  it  not  be  said,  in 
response  to  this  demand,  that  repeatedly  it  has 
been  held  that  courts  will  refuse  a  mandamus 
if  the  right  of  the  one  applying  therefor  is  not 
clear.  The  vigorous  defense,  we  infer,  made 
in  another  tribunal,  devests  the  right  of  the 
conclusiveness  it  possibly  would  have  if  the 
many  grounds  of  nullity  were  not  urged.  It 
has  also  been  decided  in  a  number  of  cases 
that  mandamus  will  not  be  allowed  In  cases 
involving  numerous  questions  of  law  and  fact. 
To  sustain  a  mandamus,  the  applicant  must 
have  a  clear,  legal  riffht.  People,  Dinsmore,  v. 
OroUm  Aqueduct  Board,  26  Barb.  240,  citing 
People^  Tatee,  v.  Canal  Board  of  State  of  New 
York,  18  Barb.  448,  and  People  v.  Mumbia 
County  Superi.  10  Wend.  805.  Applying  this 
principle,  the  supreme  court  of  Illinois,  in 
People,  StaaUZeitvng  Co.,  v.  Chicago,  53  111. 
427,  held,  the  relators  having  resorted  to 
another  court  to  adjust  and  enforce  the  rights 
of  all  concerned,  it  would  not  exercise  juris- 
diction in  the  mode  desired,— by  issuing  the 
writ  of  mandamus. 

Another  question  arises,  not  controlling,  it 
may  be,  yet  worthy  of  some  consideration. 
The  purpose  of  the  writ  is  to  compel  the  re- 
spondent to  make  an  appropriation  in  accord- 
ance with  the  contract.  The  effect  may  be  to 
•compel  the  city  to  return  to  a  contract,  and 
have  it  enforced,  notwithstanding  the  grounds 
alleged.  In  that  case,  Is  it  not  within  the  au- 
thority of  the  court  to  withhold  or  grant  the 
writ  of  mandamus  according  to  the  justice  of 
the  case  as  made  to  appear  by  the  facts  ex- 
hibited? Weighing  the  extent  of  the  injury 
which  the  relator  will  suffer  if  the  order  be 
"Withheld,  and  the  consequence  to  the  opposite 
party  if  the  order  be  granted,  in  my  view, 
within  its  discretionary  power,  the  court  can 
grant  or  withhold  the  relief  sought,  according 
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to  the  exigencies  in  the  case,  particularly  for 
the  reason  that  the  writ  of  injunction  applied 
for  will  serve,  as  far  as  possible  under  tlie  cir- 
cumstances, to  safeguard  whatever  right  the 
relator  may  have.  A  court  may  grant  the 
writ  of  inlunction  to  preserve  a  right  in  &UUu 
quo  for  a  limited  time,  m  order  that  it  may  be 
litigated;  and  this  may  be  granted  without  ex- 
pressing an  opinion,  or  without  having  the 
means  of  expressing  an  opinion,  as  to  the  le- 
gality of  the  claim.  In  my  judgment,  the  citv 
should  not  be  enjoined  from  paying  the  need- 
ful amount  to  perform  its  Augean  task.— a 
task  of  the  greatest  importance  in  this  climate 
and  at  this  season.  Nor  should  mandamus  is- 
sue to  compel  the  city  to  withhold  the  whole 
amount  budgeted  to  meet  the  expenses  of  re- 
moving the  garbage,  for  a  company,  be  the 
cause  what  it  may,  not  at  present  employed  in 
removing  the  garbage. 
I  concur  in  the  decree. 

Watkins,  J.,  dissenting: 

This  is  a  proceeding  by  mandamus  on  the 
part  of  the  relator  to  compel  the  city  council, 
representing  the  respondent,  to  appropriate  in 
her  annual  budget  of  expenses  for  the  year 
1897  the  sum  of  |120,000,  to  be  paid  relator  in 
monthly  instalments  of  $10,000,  in  accordance 
with  the  terms  of  its  contracts  for  the  year 
1897,  made  under  and  in  pursuance 'of  Ordi- 
nance No.  7,860,  C.  B.,  bearing  date  August  8, 
1898;  same  being  for  the  collection,  removal, 
and  disposal  of  garbage  from  the  streets  and 
public  places  of  New  Orleans.  This  suit  was 
filed  in  the  district  court  on  the  11th  of  De- 
cember, 18£6,  and  served  on  the  mayor  on  the 
same  date,  commanding  him  to  show  cause 
why  the  city  should  not  comply  with  the  re- 
lator's demand;  and  the  alternative  writ  was 
made  returnable  on  the  21st  of  December,  1896. 
On  the  trial  in  the  lower  court  there  was  judg- 
ment in  favor  of  relator,  and  the  city,  as  re- 
spondent, prosecutes  this  appeal. 

The  averments  of  the  relator's  petition  are 
that  on  the  12th  of  September.  1898.  the  city 
of  New  Orleans  entered  into  a  contract  with 
Edward  G.  Schlieder  for  the  removal  and  dis- 
posal of  garbage  by  virtue  of,  and  in  accord- 
ance with,  City  Ordinances  Nos.  7,860  and 
7,993.  C.  S.,  and  Resolution  No.  8.660,  C.  S., 
and  that  on  the  29ih  of  March,  1894,  he  trans- 
ferred and  assigned  the  same  to  tbe  relator; 
that  thereupon  the  fertilizing  company  pre- 
pared itself,  and  provided  the  means  for  enter- 
ing upon  the  performance  of  its  engagement, 
and  to  that  end  purchased  property,  and  thereon 
erected  all  the  necessary  buildings,  and  pro- 
vided itself  with  all  the  needed  machinery, 
apparatus,  and  appliances  necessary,  together 
with  the  necessary  wagons,  carts,  mules, 
horses,  etc.,  at  an  aggregate  expense  to  itself  of 
about  $300,000;  that  after  due  proclamation  by 
the  mayor,  and  in  keeping  with  the  terms  and 
stipulations  of  its  contract  with  the  city,  it  en- 
tered upon  the  discbarge  of  the  obligations 
thereof  about  the  1st  of  August,  1894,  and  has 
continued  to  discharge  and  perform  same  to 
the  date  of  filing  this  suit;  and  that  the  city 
regularly  paid  the  monthly  allowances  due  to 
the  company  up  to  and  including  the  month 
of  May,  1896.  but  has  since  that  time  neglected 
and  refused  to  pay  that  sunv^r  any  other  sum. 
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OD  that  account.  The  further  ayermeDt  it  that 
under  the  contract  it  was  proylded  that  for  five 
▼ears  after  its  date  the  sum  of  $600,000  should 
be  paid  in  sixty  equal  instalments  of  $10,000 
each,  and  that  all  of  said  payments  were  to  be 
made  out  of  appropriations  to  be  made  in  the 
annus!  budeet  of  expenses  of  the  city;  that* 
^  93  of  act  No.  45  of  1896  (the  charter  of  the 
<nty)  provides  that  the  city  council  shall  once 
in.  tweWe  months,  before  flxinfl^  and  deciding 
upon  the  amount  of  taxes  and  licenses  to  he 
a»>€ssed  for  theensuinfi:  year,  cause  to  be  made 
out  a  detailed  estimate,  exhibiting  the  yarious 
Items  of  liabilities  and  expenditures,  including 
the  requisite  amount  for  all  expenses  of  the 
«ity  dnriDg  the  said  year,  and  shall  cause  the 
same  i<>  be  published  for  at  least  ten  days  in 
the  official  journal  of  the  city,  and  such  rate  of 
taxation,  as  provided  by  law,  on  ever?  $100  of 
yaluation,  shall  thereafter  be  fixed  and  assessed 
«s,  together  with  other  reyenues  of  the  cit^, 
may  be  necessary  to  meet  the  estimated  liabil- 
ities and  expenditures;  that  the  adoption  of 
this  detailed  estimate  shall  be  considered  as 
the  appropriation  of  the  amount  therein  stated, 
and  that  the  comptroller  shall  not  audit,  nor 
ahall  the  treasurer  draw  or  sign,  any  checks 
upon  the  fiscal  agent  for  any  claims,  unless  an 
appropriation  therefor  has  been  made  in  ac- 
cordance with  that  act;  that  the  dty  council 
had  caused  the  detailed  estimate  above  referred 
to  to  be  published  as  the  law  requires,  but  that 
no  provision  is  therein  made  for  the  relator 
under  its  contract  for  1897,  notwithstanding  it 
was  the  duty  of  the  city  to  provide  therefor,  in 
the  said  budget  for  1897.  the  sum  of  $130,000,^ 
the  same  bemg  the  amount  due  the  relator  un- 
<ier  ito  contract  for  the  year  1897;  and  that  it  is 
without  remedy  in  the  premises,  saye  by  the 
writ  of  mandamus.  The  further  averment  is 
then  made  that,  in  order  to  excuse  and  justify 
Its  conduct  in  the  premises,  the  city  council  at 
one  time  pretended  that  relator's  contract  was 
null  and  void  ab  initio,  and  at  another  time 
ibat  it  had,  subsequently  to  its  exeoution, 
terminated  and  ceased  to  haye  any  binding 
force,  because  of  the  company  having  failed 
and  refused  to  gather  and  remove  garbage  in 
accordance  with  the  stipulations  thereof,  while, 
on  the  other  hand,  that  of  the  relator  was,  and 
It  charges  the  truth  to  -be,  that  the  contract 
was  made  and  entered  into  in  pursuance  of,  and 
after  due  compliance  with,  all  the  forms  of 
law,  and  is  yalid  and  binding  in  all  respects. 
II nd  that  all  obligations  and  duties  thereby 
imposed  have  been  regularly  and  fully  per- 
formed in  all  respects.  The  relator  further  al 
leges  that  the  city  has  no  other  means  of  pay- 
ing her  debts  and  contract  liabilities  than  a 
limited  power  of  taxation  granted  to  her  by 
ber  charter,  and  that  if  the  proceeds  thereof, 
together  with  other  municipal  revenues,  be  en- 
tirely disposed  of  and  appropriated  by  the  city 
<*ouncil,  without  setting  aside  the  amount  it 
requires  to  satisfy  its  demands  for  the  current 
year,  there  will  be  no  funds  available  for  that 
purpose,  and  that  a  judgment  against  the  city 
would  be  unay  ail  able  and  uncollectible,  and  of 
no  value  whatever.  And  in  conclusion  the  re- 
lator avers  that  "practically  the  city  of  New 
Orleans,  in  view  of  its  limited  power  of  taxa- 
tion, its  limited  reyenue,  and  its  intention,  as 
shown  in  said  published  estimate  of  expend!- 
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tures,  to  dispose  of  the  whole  of  the  revenue 
of  1897  without  providing  for  the  claim  of  re- 
lator, should  be  practically  regarded  as  an  in* 
sol  yen  t  debtor,  and  that  the  writ  of  mandamus 

grayed  for  should  therefore  Issue  and,  after 
ue  prooeedincs,  be  made  peremptory,  with- 
out prejudice  to  the  rights  of  the  city,  if  any 
she  have,  by  appropriate  judicial  proceedingb, 
to  urge  the  ha  validity  of,  or  to  secure  the  an- 
nulment of,  the  said  contract."  The  respond- 
ent returns,  substantially,  that  the  city  council 
attempted  by  ordinance  No.  7,860.  C.  8.  (the 
one  referred  to  by  the  relator),  to  make  a  con- 
tract with  the  relator  for  the  removal  and  dis- 
posal of  garbage  within  the  garbage  district 
designated  in  the  same,  which  was  divided  into 
seyenteen  districts,  and  the  contract  being  for 
the  period  of  twenty  years,  and  bearing  date 
29th  of  August,  1893.  It  then  reiterated,  sub- 
stantially, the  statement  made  by  the  relator, 
and  then  represents  that  about  the  1st  of  June, 
1896,  complications  arose  between  the  com- 
pany and  the  city  in  regard  to  the  manner  in 
which  the  former  was  gathering  and  removing 
garbage,  when,  at  the  instance  of  the  board  of 
health,  prosecutions  were  commenced  against 
the  company's  employees  for  the  purpose  of  * 
preyenting  the  [>ractice  indulged  in  by  the  re- 
lator "of  dumping  garbage  upon  lots  and 
squares  in  the  city."  It  then  states  that  the 
health  authorities  subsequently  called  upon  the 
city,  and  demanded  that  steps  be  taken  by  the 
city  for  the  removal  of  all  offensive  matter 
from  the  markets,  streets,  and  public  places  of 
the  city,  and  that  thereupon  the  city  council 
(having  made  a  special  investigation  of  its  own 
as  to  the  manner  in  which  the  relator  was  col- 
lecting and  removing  garbage  and  operating  its 
plant)  adopted  ordinance  No.  12.687.  C.  8., 
on  the  80th  of  July,  1896,  ''declaring  the  plant 
of  the  Southern  dhemical  &  Fertilizing  Com- 
pany, Limited,  and  the  business  of  collecting 
and  remoying  and  disposing  of  garbage,  as 
conducted  by  said  company,  a  public  nuisance, 
and  directing  the  commissioner  of  public  works 
to  immediately  take  charge  of  the  collection, 
removal,  and  disposal  of  garbage."  It  further 
returns  that  since  the  adoption  of  that  ordi- 
nance "the  department  of  public  works  has 
discharged  the  duty  of  collecting,  removing, 
and  disposing  of  the  garbage  at  an  average 
monthly  cost  of  $7,422.23^."  Reference  is 
then  made  to  the  present  suit,  in  which  details 
are  given  similar  to  those  we  have  outlined 
from  the  relator's  petition;  and  then  follows  the 
purport  of  its  exception,  to  the  effect  that  the 
petition  discloses  no  cause  of  action,  and  of 
the  answer  to  the  effect  that  the  contract  was 
ab-olutely  null  and  yoid,  and  that,  if  yalid,  it 
had  been  yiolated.  Then  comes  the  following 
pertinent  allegation,  viz,:  *'That  the  writ  of 
mandamus  could  not  issue  to  compel  the  per- 
formance by  the  city  of  a  contractual  duty, 
especially  when  the  existence  of  the  contract 
was  denied,  and  where  the  party  applying  for 
the  mandamus  had  adequate  remedy  at  law, 
and  that  as  the  city  of  New  Orleans,  under  the 
power  delegated  to  it  by  law,  had  declared  the 
plant  of  the  Southern  Chemical  &  Fertilizing 
Company,  Limited,  and  the  business  of  collect- 
ing, remoying.  and  disposing  of  garbage,  as 
carried  on  by  said  company,  to  be  a  public 
nuisance,  and  had  ordered  'its  own  officers  to 
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diflcliarge  the  duty  of  oollectlng,  removing, 
and  disposing  of  the  garbage,  the  finding  of 
the  city  council  was  conclusiye  until  set  aside 
by  a  court  of  competent  Jurisdiction  in  a 
proper  proceeding,  and  on  proof  that  ordi- 
nance No.  12,587  was  an  unwarranted  and  un- 
reasonable exercise  of  municipal  authority." 
It  then  declares  tbat  "subsequent  to  the  filing 
of  the  petition  for  mandamus,  to  wit,  on  the 
16th  day  of  December.  1896,  the  budget  of 
revenues  and  expenses  of  the  city  of  New 
Orleans  for  the  year  1897  was  finally  approved." 
Vide  Ordinances  Nos.  12,986  and  12,987. 

This  is  the  case  as  presented  upon  tbe  peti- 
tion and  return  in  the  mandamus  proceedings. 
The  contract  in  form  and  effect,  as  set  out  in 
the  petition,  is  admitted  in  the  return,  coupled 
with  tbe  averment  (1)  that  it  was  ultra  virei, 
and  yo\dab initio;  and  (2)  that,  if  not  void,  it 
was  terminated  by  the  company's  failure  to 
gather,  remove,  and  dispose  of  garbage  in  keep- 
ing with  its  provisions;  and  (8)  that  the  city,  at 
the  instance  of  the  health  authorities,  having 
found  and  declared  that  the  manner  in  which 
the  company  was  neglecting  and  failiog  to  re- 
move garbage  constituted  a  public  nuisance, 
had  uodertaken  to  abate  tbe  same  through  the 
instrumentality  of  the  department  of  public 
workft.  Not  denying,  but,  on  the  contrary, 
affirming,  the  facts  to  be  as  stated  in  the  re- 
lator's petition  in  respect  to  tbe  budget  of  1897, 
the  respondent  plainly  states  that  tbe  city  has 
disavowed  and  repudiated  its  contract,  through 
the  iastrumentality  of  its  own  «r  parte  action 
in  passing  and  promulgating  an  ordinance  de- 
cdaring  the  company  to  have  been  derelict  in  its 
duty,  and  the  operation  of  its  plant  a  public 
nuisance,  and  then  retorts  b^  saying  the  writ  of 
mandamus  cannot  issue  against  the  city  to  com- 
pel its  performaoce  of  a  contractual  dui^, 
especially  as  in  this  case,  when  its  existence  is 
denied.  From  the  foregoing  statement  it  is 
evident  tbat  the  two  questions  presented  for 
c6ns{deraiion  are  (1)  whether  the  city  can,  in 
the  manner  proposed,  dispossess' the  fertilizing 
company  of  the  franchise  of  which  it  became 
the  owner  under  the  contract  of  Heptember 
12,  1898;  and  (2)  this  attempt  having  been 
made  by  tbe  city  authorities,  can  she  be  kept 
to  her  engagements  under  her  contract,  and 
coerced  by  mandamus  to  make  provision  in 
tbe  annual  budget  of  expenses  and  appropria- 
tions lor  the  current  year,  1897,  for  the  suf- 
ficient amount  of  money  to  meet  the  monthly 
instalments  of  $10,000  that  are  due,  and  those 
which  are  to  become  due  thereunder  during 
the  year  1897?  The  proposition  of  the  city  at- 
torney seems  to  be  that  the  city  council  con- 
sidered the  fertilizing  company  in  the  light  of 
an  unfaHhful  servant,  and  exercised  the  right 
of  turning  it  away,  and  that,  any  right  the 
company  has  for  its  restoration  to  the  service 
and  employment  of  the  city  being  i  a  ely 
contractual,  specific  performance  thereut  can 
not  be  enforced  b^  mandamus.  On  the  con- 
trary, the  contention  of  the  Yelator  is.  That 
the  city  advertised  and  sold  as  a  public  fran- 
chise tbe  eiclusive  right  to  gather,  remove,  and 
dispose  of  garbage  within  certain  designated 
municipal  districts  of  the  city,  and  in  a  manner 
particularly  described,  and  that  the  same  was 
adjudicated  at  public  auction,  at  a  competitive 
bidding,  to  one  E.  O.  Bchlieder,  for  the  period 
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of  twenty  years,  in  exact  compliance  wiih  an 
ordinance  of  the  citv  which  particularly  and 
exclusively  dealt  with  that  subject,  and  as  tbe 
city  was  authorized  to  do  under  the  statutes  of 
the  state  on  the  subject  of  garbage,  and  the 
provisions  of  the  city  charter  then  existing. 
That,  in  pursuance  of  tbe  said  ordinance  and  the 
law.  the  city  entered  into  a  contract  with  said 
Scblieder,  adjndicatee,  for  the  removal  and 
disposal  of  garbage,  by  tbe  terms  of  which  she 
promised  and  agreed  to  pay  tbe  sum  of  $120,- 
000  annually  for  tbe  first  five  years  from  and 
after  tbe  29th  of  August,  1898;  for  the  second 
period  of  five  years,  $184,000  per  annum;  for 
tbe  third  period  of  five  years,  $150,000  per  an- 
num; and  for  the  fourth  period  of  five  years, 
$165,000  per  annum:  said  sums  to  be  paid  in 
equal  monthly  instalments  Tbat  Scblieder 
subsequently  assigned  all  of  his  rights  under 
tbe  ordinance,  adjudication,,  and  contract  to  the 
Southern  Chemical  &  Fertilizing  Company, 
Limited,  a  corporation  organized  under  the 
laws  of  tbe  state  for  tbe  express  purpose  of  col- 
lecting the  garbage  of  the  city  and  manu- 
facturing same  into  fertilizers.  That  it  estab- 
lished a  plant  for  that  purpose,  and  procured 
all  tbe  necessanr  paraphernalia  for  the  purpose, 
at  an  outlay  of  $800,000,  and  begun  and  con- 
tinued operations  thereunder,  without  serious 
objection  or  hindrance  of  any  kind,  until  about 
tbe  1st  of  June.  1896.  Predicated  substantially 
on  this  statement,  the  contention  of  relator's 
counsel  is:  Tbat  it  is  not  in  any  sense  a  serv- 
ant or  laborer,  for  hire,  of  the  city,  whom 
she  may  turn  away  at  pleasure,  but  an  inde- 
pendent proprietor  and  adjudicatee  of  a  public 
franchise,  who  has  contracted  with  the  city  to 
perform  for  the  city  a  service,  in  the  removal 
of  garbage,  for  a  stipulated  consideration  in 
monej^,  and  for  tbe  payment  of  which  tbe 
city,  in  her  ordinance  and  contract,  specially 
provided  that  provision  should  be  annuaTly 
made  in  her  budget  of  expenses  and  appropria- 
tions. That  tbe  necessary  and  legal  conse- 
quence is  that  tbe  only  questions  which  may  have 
arisen  or  can  arise  between  the  company  and 
the  city  are  (1)  the  right  of  tbe  city  to  repudiate 
her  agreement  to  provide  for  and  make  pay- 
ments of  the  instalments  of  the  price  as  they 
fall  due;  and  (2)  the  right  of  tbe  relator  to  com- 
pel the  city  to  keep  to  the  covenants  of  her  or- 
dinance and  contract,  and  annually  provide 
therefor  in  ber  budget,  if  she  refuse. 

But,  before  proceeding  to  discuss  and 
dispose  of  these  propositions,  it  is  necessary 
that  a  statement  should  be  made  of  tbe  injunc- 
tion which  the  relator  applied  for  and  obtained 
pendente  lite,  as  an  ancillary  proceeding  which 
It  deemed  necessary  for  the  purpose  of  perserv- 
ing  the  siatvs  quo  of  tbe  fund,  and  preventing 
its  disposition  or  disbursement,  until  a  finHi 
Judgment  should  be  rendered  on  the  prinripnl 
demand.  Tbe  petition  for  injunction  sulisun- 
tially  states  that  after  the  cause  was  set  down 
for  argument  in  tbe  lower  court,  but  before  it 
was  argued,  the  relator  filed  same,  in  which 
he  reiterated,  in  substance,  the  averments  of 
the  petition  for  mandamus,— setting  forth  the 
then  attitude  and  situation  of  the  case,— and 
stated  that,  notwithstanding  the  pendency 
thereof,  tbe  respondent  had,  since  tbe  service 
of  the  alternative  writ,  passed  ordinances,  com- 
monly  known  as  Nos.  12,986  and  12.937,  C.  8.» 
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beiDg  her  budget  of  intendecl  and  estimated  ex- 
pendiiures  for  the  year  1897,  distributiog  all 
the  reveuuea  of  said  year,  without  making  aov 
specific  appropriation  therein  for  petitioner's 
debt,  but  inserted  therein  an  appropriation  of 
$120.  000  for  "removing  garbage  [in]  1897/' 
and  also  an  appropriation  for  "removal  of  gar- 
bage in  1896"  of  $40,000.  The  further  aver- 
ment is  made  that  until  recently  previous  to 
that  date  it  bad  hoped  and  believed  that  the  ap- 
propriation of  $120,000  for  removing  garbage 
of  1897  was  intended  as  an  appropriation  in  its 
favor,  to  be  held  in  abeyance  until  the  decision 
of  this  cause,  — ^it  being  for  exactly  the  same 
amount  as  is  therein  demanded,— but  that  said 
two  ordinances  destined  it  to  the  use  and  for 
the  payment  of  the  commissioner  of  public 
works,  and  to  other  persons  than  the  relator,  for 
expenses  incurred  in  the  removal  of  garbage 
during  1897,  and  that  if  said  ordinances  be  car- 
ried into  effect,  and  the  money  thereby  ap- 
propriated be  paid  accordingly,  all  funds  appli- 
cable to  the  payment  of  relator's  contract,  and 
presented  for  adjudication  m  the  mandamus 
proceeding,  will  be  diverted  and  sauandered, 
and  relator  irreparably  injured,  unless  stayed 
and  restrained  by  the  writ  of  injunction.  The 
further  averment  is  made  that  it  is  expresslv 
provided  by  act  No.  80  of  1877,  $  8,  that  the 
revenues  of  the  several  parishes  and  municipal 
corporations  in  this  state,  of  each  year,  shall  be 
devoted  to  the   expenditures  of    that   year. 

Crovided  that  any  surplus  of  said  revenues  may 
e  applied  to  the  indebtedness  of  former  years, 
and  that,  therefore,  the  appropriation  of  $40,- 
000  for  the  removal  of  garbage  in  1896  is  il- 
legal, and  absolutely  null,  void,  and  of  no  effect, 
until  and  unless  any  and  all  demands  aeainst 
the  revenues  of  1897  shall  have  been  paid;  and 
that  relator  has  the  legal  right,  and  insists  that 
its  legal  demands  shall  be  met  and  paid  before 
any  sums  whatever  are  appropriated  for  the 
payment  of  any  obligation  of  any  year  prior 
to  1897  out  of  the  budget  for  that  year;  and  to 
that  end  and  effect  the  relator  demanded  an 
injunction  for  the  purpose  of  preventing  said 
ordinances  being  carried  into  effect,  and  the 
said  sums  of  $120,000  and  $40,000  being  dis- 
bursed and  diverted  during  the  pendency  of 
the  mandamus  proceedings.  The  respondent 
sought  to  have  the  injunction  dissolved. on 
giving  bond,  but  failing  in  that,  she  filed  an 
answer  denying;  that  relator  has  any  interest  in 
the  appropriation  of  either  the  $120,000  or  the 
$40,000  in  the  budget  of  expenses  for  the  year 
1897.  The  suit  was  argued  and  submitted  on 
the  merits  of  the  mandamus  and  injunction, 
and  judgment  was  rendered  in  favor  of  the  re- 
lator, malcing  the  mandamus  peremptory  and 
the  injunction  perpetual;  hence  both  are  em- 
braced in  the  respondent's  appeal. 

The  facts  that  need  be  stated  are  few  and 
simple.  That  the  city  ordinance  Ko.  .7,860, 
relative  to  the  removal  of  garbage,  was  regular- 
ly passed  and  promulgated,  there  is  no  question; 
and  there  is  none  that  it  was  a  duty  imposed 
upon  the  city  by  the  terms  of  her  charter,  as 
well  as  by  the  general  law  relative  to  the  exer- 
cise of  the  police  power,  to  provide  for  the  re- 
moval of  garbage,  for  the  better  sanitation  and 
preservation  of  the  health  of  the  city.  There 
is  none  as  to  the  fact  that  said  earbage  ordi- 
nance was  authorized  by  the  special  provisions 
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of  the  law  with  reference  to  the  removal  of 
garbage,  as  well  as  by  the  provisions  of  the 
legislative  charter  of  the  dty;  and  there  is  none 
as  to  the  fact  that  ffae  proposed  contract  and 
franchise  therein  outlined  were  regularly  ad- 
vertised, sold,  and  adjudicated  to  Schlieder, 
and  assijrned  to  the  relator,  after  the  city  had 
bound  herself  to  the  performance  of  her  part  of  f 
its  stipulations  in  a  solemn  notarial  act,  and 
had  executed  and  delivered  her  obligations 
comform%bly  thereto.  The  following  is  the  or- 
dinance, reproduced  in  its  entirety,  for  the  pur- 
pose of  accuracy  and  to  avoid  any  question  of 
doubt  or  misconstruction,  vU,: 

Mayoralty  of  New  Orleans,  City  Hall, 

Aug.  8.  18d8. 
No.  7,860,  Council  Series. 
An  Ordinance  to  Provide  for  the  Collection  and 
Disposal  of  Garbage,  etc.,  by  the  Adoption 
of  a  System  Therefor,  and  the  Entering  into 
a  Contract  Therefor  for  Twenty  Years,  and 
Providing  Penalties  for  the  Violation  of  This 
Ordinance. 

Whereas,  the  method  of  removine  and  dis- 
posing of  cabbage  heretofore  used  in  this  city 
has  proved  entirely  ineOlcient,  insufficient,  and 
objectionable  to  the  public  as  well  as  to  private 
citizens;  and  whereas,  the  fast  increasing 
irrowth  of  the  city  and  increase  of  population 
demand  the  adoption  of  some  modem  and  effi- 
cient method  of  garbage  removal,  such  as  lain 
use  in  other  cities  of  the  United  States;  and 
whereas,  the  board  of  health  has  recommended 
that  the  city  of.  New  Orleans  take  steps  to  pro- 
vide some  such  system: 

Sec  1.  Be  it  ordained  by  the  common  coun- 
cil of  the  city  of  New  Orleans  that  the  comp- 
troller be,  and  he  is  hereby,  directed  to  advertise 
for  ten  days,  according  to  law,  for  sealed  pro- 
posals for  the  collecting,  removing,  and  dispos- 
ing of  all  garbage  from  private  residences,  bus- 
iness places,  streets,  and  alleys,  and  all 
Sublic  places  within  the  limits  of  the  city  of 
[ew  Orleans,  as  described  in  the  garbage  dis- 
tricts hereinafter  enumerated,  for  twenty  years, 
by  some  improved  system  similar  to  those  in 
use  in  other  cities  of  the  United  States.  Every 
bidder  making  proposals  under  this  ordinance 
shall  state  the  price  per  annum,  divided  into 
four  periods  of  five  years  each,  at  which  he  is 
willing  to  contract  therefor  under  the  terms  of 
this  ordinance.  All  bids  received  by  the 
comptroller  shall  be  reported  to  the  city  coun- 
cil. The  city  council  shall  award  the  contract 
to  the  bidder  whose  price  is  most  satisfactorv 
to  tbem,  but  this  award  shall  not  be  final  until 
the  successful  bidder  has  presented  a  system  of 
disposing  of  refuse  vegetable  and  animal  mat- 
ter, including  dead  animals,  in  a  manner  which 
is  scientific  and  sanitary,  disposing  of  whatever 
is  injurious  to  health  and  discomforting  to  the 
human  race,  at  the  same  time  preserving  what- 
ever is  valuable  in  the  material  aforesaid.  The 
city  council  retfferving  the  right  to  reject  any 
and  all  bids. 

Sec.  2.  Be  it  further  ordained,  etc.,  that 
each  bidder,  prior  to  submitting  his  bid,  shall 
deposit  with  the  treasurer  the  sum  of  twenty- 
five  thousand  ($25,000)  dollars  in  United  States 
currency,  shall  file  a  receipt  therefor  with  the 
comptroller,  as  evidence  of  his  qualification  to 
bid.    Tbi.  depo«t  i.  requiHd  ^(^^^ 
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of  good  faith  apon  tbe  part  of  all  the  bidden, 
and  all  deposits  shall  be  returned  to  all  unsac- 
cessful  bidders  immediately  after  the  final 
award  by  tbe  council,  and  the  deposit  of  tbe 
successful  bidder  shall  be  retained  by  tbe  comp- 
troller until  tbe  notarial  contract  herein  pro- 
vided for  is  si^ed,  and  said  deposit  shall  be  for- 
feited to  tbe  city  of  New  Orleans,  in  case  said 
adjudicatee  sball  fail  to  enter  into  said  contract 
and  famish  the  necessary  bond.  When  said 
contract  is  signed,  and  bond  given,  the  deposit 
shall  be  returned  to  the  adjudicatee. 

Sec.  8.  Be  it  further  ordained,  etc.,  that 
the  city  of  New  Orleans,  for  the  purposes  of 
collecting  and  disposing  of  all  garbage,  shall 
be  divided  into  seventeen  districts,  to  be 
known  as  'Garbage  Districts,'  which  districts 
will  be  as  follows,  to  wit:  First.  Thalia  to 
Felicity  road,  river  to  Claiborne.  Second. 
Thalia  to  Julia,  river  to  Claiborne.  Third. 
Julia  to*  Canal,  river  to  White.  Fourth. 
Canal  to  St.  Louis,  river  to  White.  Fifth. 
St.  Louis  to  St.  Philip,  river  to  Broad.  Sixth. 
St.  Philip  to  Esplanade,  river  to  Hagan  ave- 
nue. Seventh.  Esplanade  to  Elysiau  Fields, 
river  to  Broad.  Eiehtb.  Elysijtn  Fields  to 
Engbein,  river  to  Claiborne.  Ninth.  Eng- 
hein  to  Louisa,  river  to  Claiborne,  Louisa  to 
Poland,  river  to  St.  Claude.  Tenth.  Felicity 
road  to  First,  river  to  Cbiiborne.  Eleventh. 
First  to  Toledano,  river  to  Claiborne. 
Twelfth.  Toledano  to  Napoleon  avenue, 
river  to  Dry ades.  Thirteenth.  Napoleon  ave- 
nue to  Peters  avenue,  river  to  Dryades. 
Fourteenth.  Peters  avenue  to  Lower  Line 
street,  river  to  Carondelet  Fifteenth.  Jack- 
son to  River,  Atlantic  avenue  to  Powder.  Six- 
teenth. Lower  Line  street  to  Carroll  ton  avenue, 
river  to  Seventh.  Seventeenth.  Carrollton 
avenue  to  Upper  Line  street,  river  to  Seventh. 
The  above  territory  shall  comprise  the  limits 
of  the  garbage  districts  of  the  city  of  New 
Orleans,  and  the  provisions  of  [this  ordinance 
shall  apply  to  same,  except  as  to  dead  animals, 
which  shall  be  removed  by  the  contractor  from 
places  wherever  dairies  or  stables  are  located, 
outside  of  said  limits. 

Sec.  4.  Be  it  further  ordained,  etc.,  that 
the  word  'garbage,'  as  used  in  this  ordinance, 
shall  be  construed  to  mean  house  and  kitchen 
offal,  and  all  refuse  matter  not  excremental, 
whether  solid  or  liauid,  and  composed  of 
animal  and  vegetable  substances,  including 
dead  animals,  same  coming  from  public  or 
private  premises  of  the  city,  and  not  destined 
for  consumption  as  food.  No  ashes,  dirt,  or 
other  substance  foreign  to  garbage  shall  be 
covered  by  this  contract,  except  as  hereinafter 
provided,  and  it  shall  be  unlawful  for  any  oc- 
cupant or  occupants  of  any  premises  in*  the 
city  of  New  Orleans  to  mix  any  such  ashes, 
dirt,  or  other  substance  foreign  to  garbage 
with  the  garbage  to  be  removed  from  said 
premises  as  herein  provided,  under  a  penalty 
of  not  less  than  $5  nor  more  than  $26  fine  for 
each  offense,  or  imprisonment  for  not  more 
than  thirty  days. 

Sec.  5.  Be  it  further  ordained,  etc.,  that  tbe 
contractor  shall,  by  proper  notice  in  wriiine. 
issued  to  occupants  of  premises  in  the  several 
garbage  districts,  inform  the  occupant  or  oc- 
cupants of  such  premises  of  the  hours  when 
garbage  will  be  removed  from  said  prem- 
ises, and  It  will  be  the  duty  of  such  occu- 
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pants  of  such  premises  to  have  all  garbage 
ready  for  removal  therefrom  at  tbe  hours  so 
designated  by  the  contractor  for  such  premises, 
under  a  penalty  of  not  less  than  $10  fine  or  im- 
prisonment for  not  more  than  ten  days  for 
each  offense 

Sec.0.  Be  it  further  ordained,  etc.,  that  It 
shall  be  the  duty  of  tbe  contractor  to  collect 
and  remove  from  all  private  residences,  busi- 
ness places,  streets,  and  alleys,  and  all  public 
places  within  the  limits  of  the  garbage  dis- 
tricts aforesaid  all  slops,  offal,  garbage,  dead 
animals,  in  suitable  vehicles  or  carts,  and 
other  animal  and  vegetable  matter  in  inclosed 
water-tight  metallic  vehicles  or  carts,  so  that 
no  drippings  or  refuse  can  be  dropped  on  the 
streets,  alleys,  or  public  places  in  the  citv,  to  a 
certain  point  or  points,  to  be  approved  by  the 
city  council,  where  the  said  contractor  shall 
have  erected,  on  land  owned  or  leased  by  him, 
a  first-class  plant,  including  the  necessary 
buildings  and  machinery  for  the  destruction 
by  fire  or  the  reduction  and  conversion  of  said 
material  so  removed  Into  merchantable  prod- 
ucts. Said  plant  shall  have  a  capacity  suffi- 
cient and  ample  to  promptly  and  daily  dispoiie 
of  all  material  so  to  be  removed  and  collected 
by  said  contractor  in  the  garbage  districts 
of  the  city  of  New  Orleans  as  aforesaid.  The 
vehicles  or  carts  above  referred  to  sball  each 
be  prorided  with  a  gong  of  sufficient  size  to 
be  plainly  heard  by  the  occupant  or  occupants 
of  the  premises,  and  said  gong  shall  be  rung 
on  the  approach  of  such  vehicle  or  cari,  as  no- 
tice to  the  occupants  of  the  approach  thereof. 

Sec.  7.  Be  it  further  ordained,  etc.,  that  it 
shall  also  be  the  duty  of  tbe  contractor  to  re- 
move from  within  the  said  garbage  districts 
all  street  pilings,  collected  by  the  public- 
works  department  from  gutters,  ashes,  house 
and  ordinary  street  sweepings,  but  he  shall 
not  be  required  to  remove  d&ri$  from  build- 
ings in  course  of  demolition,  repair,  or  con- 
struction, or  any  other  refuse  except  that  enu- 
merated in  this  ordinance. 

Sec.  8.  Be  it  further  ordained,  etc.,  that  the 
contractor  shall,  by  proper  notice  in  writing, 
issued  to  the  occupants  of  premises  in  the  sev- 
eral garbage  districts  named,  inform  the  oc- 
cupant or  occupants  of  such  premises  of  the 
hours  when  said  ashes  and  house  sweepings 
will  be  collected  and  removed,  and  it  sball  tie 
the  duty  of  such  occupant  or  occupants  to 
have  such  house  sweepings  and  ashes  placed 
in  a  box  or  barrel,  at  some  convenient  point 
for  the  contractor  and  ready  for  removal  at 
the  hour  designated  by  him,  under  a  penalty 
for  each  omission  of  not  more  than  $10  fine  or 
imprisonment  for  not  more  than  ten  days. 

Sec.  9.  Be  It  further  ordained,  etc.,  that  tbe 
commissioner  of  public  worlis  shall  notify 
the  contractor,  in  writing,  of  all  street  sweep- 
ings and  pilings  which  are  ready  for  removd, 
and  it  shall  bs  the  duty  of  the  contractor, 
within  twelve  hours  after  such  notice  (unless 
prevented  by  bad  weather),  to  remove  all 
such  sweepings  and  pilings  so  designated,  un- 
der forfeit  of  $10  for  every  twelve  hours  he 
fails  to  remove  said  designated  pilings,  said 
forfeit  to  be  deducted  monthly  from  the 
amount  due  the  contractor,  in  the  manner 
herein  provided  for  similar  deductions  as  to 
garbage,  in  §  18  of  this  ordinance. 

Sec.  10.  Be  it  further  ordained,  etc,  thai 


1807. 


State,  ix  nL  Badobr.  v.  Nbw  Obleans. 


649 


the  said  works  and  plant  shall,  at  all  time,  be 
subject  to  the  inspection  and  supervision  of 
the  board  of  health  of  the  state  of  Louisiana, 
and  said  board  shall  bare  supervision  of  the 
means  and  men  employed  in  the  collection,  re- 
moval, and  disposition  of  said  garbage,  and,  if 
at  any  time  the  said  collection  and  removal 
shall  be  improperly  done  or  not  conducted  in 
a  sanitary  manner*  through  fault  of  said  em- 
ployees, said  employees  sball,  on  demand  of 
said  board  of  health,  be  discharged  by  said 
contractor,  and  reliable  and  competent  men 
put  in  their  places. 

Bee.  11.  Be  it  further  ordained,  etc..  that 
the  said  contractor  shall  collect  all  dead  ani- 
mals, daily  and  all  slops,  garbage,  offal,  and 
animal  and  vegetable  matter  in  the  city  of 
New  Orleans  daily,  from  all  private  premises, 
public  grounds,  market  places,  restaurants, 
hospitals,  slaughter  houses,  and  all  other 
places  where  animals,  fowls,  or  game  are  killed 
within  the  aforementioned  garbage  district. 

Bee.  12.  Be  it  further  ordained,  etc.,  that 
the  said  contractor  shall  hold  the  cltv  of  New 
Orleans  harmless  and  free  from  all  loss,  cost, 
or  damage  that  the  said  city  may  incur  on  ac- 
count of  the  collection  of  said  slops,  offal, 
garbage,  dead  animals,  and  animal  and  vege- 
table matter,  and  the  transportation  and  dis- 
posal of  the  same  as  above  set  forth. 

Sec.  18.  Beit  further  ordained,  etc.,  should 
any  complaint  of  noncollection  or  removal  of 
garbage  be  made  to  the  commissioner  of  pub- 
nc  works,  which,  upon  inyestigation,  shows 
that  garbage,  etc.,  has  not  teen  removed 
within  the  proper  time,  the  said  contractor 
shall,  upon  notice  by  said  commissioner  of 
public  works,  immediately  send  a  special 
wagon  to  remove  and  collect  the  same,  and 
on  the  contractor's  failure  to  collect  and  re- 
move the  said  garbage  within  twelve  hours 
after  said  notice,  the  said  contractor  shall  for- 
feit the  sum  of  $10  for  each  and  every  twelve 
hours  that  he  fails  to  remove  said  garbage,  and 
such  penalties  shall  be  held  and  deducted 
monthly  from  the  amount  earned  under  this 
contract,  by  certificates  issued  to  the  comp- 
troller by  said  commissioner  of  public  works. 
In  case  said  contractor  is  aggrieved  by  said 
deductions  of  said  commissioner  of  public 
works,  he  may  appeal  to  the  council  for  re- 
lief, but  the  decision  by  the  council  in  said 
matter  sball  be  conclusive  and  binding  upon 
the  contractor. 

Sec.  14.  Be  it  further  ordained,  etc..  that 
when  the  contractor  is  ready  to  begin  opera- 
tions under  this  ordinance  he  shall  notify  the 
mayor  thereof,  and  the  mayor  shall  thereupon 
issue  his  proclamation  to  that  effect,  notifying 
tbe  people  of  tbe  city  of  New  Orleans  to  com- 
ply with  the  terms  of  this  ordinance,  and  it 
shall  thereupon  become  the  immediate  duty 
of  the  occupant  or  occupants  of  every  dwelling 
house  or  other  building  in  the  city  of  New 
Orleans  to  provide  a  suitable  metallic,  water- 
tight covered  box  or  other  covered  metallic 
vessel,  in  which  said  occupant  or  occupants 
sball  cause  to  be  placed  daily  all  offal,  garbage, 
slops,  and  refuse  animal  and  vegetable  matter 
from  the  premises,  and  shall  place  such  metal- 
lic, water  tight  covered  box  or  other  metallic 
covered  vessel  in  such  place  as  will  be  most 
convenient  for  said  contractor  to  remoye  same, 
87L.R.A. 


and  any  faOure  to  comply  with  tbe  provisions 
of  said  proclamation  shall  subject  said  occu- 
pant or  occupants  toflneof  not  more  than  flO 
or  imprisonment  for  not  less  than  ten  days 
for  each  and  every  day  they  sball  fail  to  pro- 
vide such  box  or  vessel  or  comply  with  the 
provision  of  this  section. 

Sec.  15.  Be  it  further  ordained,  etc.,  that 
after  the  proclamation  of  the  mayor,  as  afore- 
said, it  shall  be  unlawful  for  any  other  person 
than  the  said  contractor  to  collect,  remove,  or 
dispose  of  from  any  public  or  private  place 
any  garbage,  dend  animals,  or  other  matter 
provided  for  in  this  ordinance,  and  any  person 
yiolating  this  clause  of  this  ordinance  sball  be 
fined  not  less  than  $5  nor  more  than  |25  for 
each  offense,  or  shall  be  imprisoned  for  not 
more  than  thirty  days. 

Sec.  10.  Be  it  further  ordained,  etc.,  that 
within  ten  days  from  the  adjudication  of  said 
contract  by  the  city  council,  the  contractor 
must  be  ready  to  sign  and  enter  into  notarial 
contract  before  the  city  notary  and  provide 
and  give  to  the  city  of  New  Orleans  a  bond  ia 
the  penal  sum  of  fifty  thousand  (50.000)  dol- 
lars good  and  solvent  security,  to  be  approved 
by  the  mayor,  contingent  for  the  faithful  per- 
formance of  each  and  every  new  covenant  and 
condition  of  said  agreement,  and  any  failure 
on  the  part  of  the  contractor  to  sign  said  con- 
tract and  give  said  bond  will  forfeit  to  the  city 
the  twenty-five  thousand  (25,000)  dollars  de- 
posited with  the  city  treasurer  at  the  time  of 
his  bid. 

Sec.  17.  Be  it  further  ordained,  etc.,  that 
the  contractor  shall  be  ready  in  all  respects  to 
enter  upon  the  discharge  of  his  duties  under 
this  contract  within  one  year  from  the  date  of 
the  signing  of  said  notarial  act,  and  any  fail- 
ure on  his  part  to  be  ready,  at  the  expiration 
of  said  year,  shall  subject  him  to  a  fine  of 
$100  per  day  for  each  and  every  day  after  the 
expiration  of  said  year  that  he  fails  to  begin 
work  under  this  contract. 

Sec.  18.  Be  it  further  ordained,  etc.,  that 
the  price  which  the  city  of  New  Orleans  is 
to  pay  the  said  contractor  for  the  services  to 
he  performed  under  said  contract  sball  be  di- 
vided into  sixty  equal  parts  for  the  first  five 
years,  and  the  same  ratio  shall  be  tbe  basis  for  all 
payments  to  said  contractor  for  each  succeed- 
ing fiye  years  during  the  existence  of  this  con- 
tract, so  that  payments  shall  be  made  monthly 
on  the  one-twelfth  principle.  Payments  shall 
be  made  to  the  said  contractor  by  warrant  of 
the  comptroller  on  tbe  treasurer  of  the  city  of 
New  Orleans,  and  the  city  of  New  Orleans 
hereby  binds  and  obligates  itself  to  appropriate 
every  year  during  tbe  existence  of  this  con- 
tract, in  the  annual  budget  of  receipts  and  ex- 
penditures, the  sum  agreed  to  be  paid  said 
contractor  each  year. 

Sec.  10.  Be  it  further  ordained,  that  all  or- 
dinances and  parts  of  ordinances  in  confiict 
with  this  ordinance  be,  and  the  same  are 
hereby,  repealed. 

Adopted  by  the  council  of  the  city  of  New 
Orieans,  Aug.  1,  185^2. 

Dan.  A.  Rose,  Clerk  of  Council 

Approved  Aug.  8, 1898.  John  Fitzpatrick, 
Mayor.  ' 

A  true  copy:  Chirk  Steen  Secretary  to  th« 
Mayor.  ^  ^ 
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The  followinf^^is  an  extract  from  the  brief  of 
the  city  aitornev,  disoloaing  the  amouots  the 
city  cootracted  for  and  agreed  to  pay  to  the  re- 
lator for  the  removal  of  garbage  in  the  cod  tract 
which  was  drawn  up  aod  sigued  on  the  12th 
of  September,  1893,  namely:  "Under  ordi- 
nance Ko.  7,860,  C.  S.,  advertisement  for  sealed 
proposals  was  made,  and  by  ordinance  Ko. 
7.992,  C.  S.,  the  bid  of  £.  G.  Schlieder  waa, 
on  the  29th  of  August,  1898,  accepted  by  the 
council,  and  the  mayor  directed  and  authorized 
to  enter  into  notarial  contract  with  Schlieder, 
by  the  terms  of  which  the  mayor  was  to  bind 
the  city  of  New  Orleans  to  pay  to  Schlieder 
for  the  collection,  removal,  and  disposal  of 
ffarbage  the  following  amounts:  For  the  first 
five  years,  $120,000  per  year;  for  the  second 
five  years.  $184,000  per  year;  for  the  third  five 
years,  $1.'K).000  per  year;  for  the  fourth 
five  years,  $165,000  per  year."  As  this  con- 
tract and  ordinance  have  been  several  times 
under  judicial  investigation  by  this  court,  it 
will  not  be  Inappropriate  to  make  mention  of 
some  of  these  adjudications  in  connection  there- 
with, and  produce  some  of  the  court's  ex- 
pressions in  reference  thereto,  especially  in 
view  of  the  charge  of  the  city  that  the  ordi- 
nance and  contract  thereunder  are  and  were 
ultra  vires  and  void  ab  initio.  For  instance, 
in  State  v.  Payeaan,  47  La.  Ann.  1029,  the 
court,  speaking  through  Mr.  Justice  Breaux, 
said:  "With  reference  to  the  unreasonable- 
ness  ...  [of  the  city  ordinance  relative 
to  the  removal  of  garbage]  and  the  oppression 
charged,  we  deem  it  in  place,  preliminarily, 
to  state  that  the  legislature  delegated  the  au- 
thority to  the  municipality  to  adopt  needful 
regulations  for  the  protection  of  health  and  to 
maintain  cleanliness.  It  is  true  that  the  word 
'garbage'  is  not  used  in  the  charter,  but  the 
equivalent  is  therein  expressed.  The  council 
is  authorized  to  adopt  ordinances  for  the  fre- 
quent inspection  of  buildings  and  premises  and 
to  compel  cleanliness.  This  necessarily  in- 
cludes the  authority  to  have  garbage  moved 
away  and  destroyed  that  is  annoying  to  health. 
The  general  power  regarding  health  and  clean- 
liness having  been  given,  we  are  of  the  opinion 
that  the  ordinance  cannot  be  impeached  as  in- 
valid on  the  ground  of  unreasonableness.'* 
Again:  "On  this  appeal  we  can  only  decide 
that  garbage  which  may  cause  discomfort, 
and  which  is  injurious  to  health,  can  be  re- 
moved and  destroyed  under  an  ordinance 
adopted  under  a  legislative  grant  of  power, 
and  that  this  ordinance  may  be  adopted  with- 
out creating  a  monopoly  or  devesting  vested 
rights."  Ajiain:  "We  do  not  perceive  that 
there  is  reason  to  complain  of  an  ordinance 
authorizing  the  removal  of  garbage  by  con- 
tract. The  city  government  has  the  power  of 
deciding  in  what  manner  a  nuisance  shall  be 
removed.  In  having  the  work  done  by  a  con- 
tractor, employed  in  the  manner  required  by 
law,  they  have  not  exceeded  the  discretion 
with  which  tbey  are  vested  in  such  matters." 
That  was  a  prosecution  which  was  inaugurated 
and  carried  on  by  the  city  in  the  affirmance  of 
the  ordinance  and  contract  under  consideration 
herein,  and  wherein  the  defendant  resisted  con- 
viction and  punishment  on  the  grounds  of  the 
unreasonableness  and  illegality  thereof.  And, 
in  the  opinion  of  this  court,  same  were  open  to 
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the  objection  neither  of  unreasonableness  nor 
illegality.  In  StiU  v.  Morrie,  47  La.  Ann. 
1650,  this  court,  speaking  through  Mr.  Justice 
Breaux,  recognized  and  announced  similar 
principles  as  sustaining  this  ordinance  and  con- 
tract. In  Southern  Chemical  db  F,  Go.  v. 
Board  cfAueemre^  48  La.  Ann.  1475,  this  court, 
speaking  through  Mr.  Justice  Miller,  said: 
'The  plaintiff  is  a  corporation  organized  to 
execute  a  contract  with  the  city  of  New  Or- 
leans to  remove  and  dispose  of  the  garbage  and 
pilings  of  the  city  and  to  manufacture  chemi- 
cals, oil,  soaps,  candles,  and  similar  articles, 
and  for  these  purposes  to  erect  and  maintain 
mills  and  the  necessary  plant.  It  is  in  proof 
that  plaintiff  has  purchased  property,  erected 
buildings,  and  provided  the  machinery  for  the 
manufacturing  purposes  stated.  .  .  .  The 
act  of  incorporation  declares  the  objects  of 
the  company  to  be  the  execution  of  the  con  tract 
with  the  city,  for  collecting  and  disposing  of 
the  city  garbage,  street  pilings,  and  refuse,  and 
to  manufacture  chemicals,  fertilizers,  soaps, 
candles,  and  similar  articles,  and  for  such  pur- 
poses to  erect  and  maintain  mills,  plants,  and 
manufacturing  establishments.  The  ordinance 
of  the  council,  under  which  the  contract  was 
awarded  to  plaintiff,  is  to  remove  and  dispoM 
of  garbage.  This  function  in  aid  of  the  clcHnli- 
ness  of  the  city  is  distinct  from  the  manufac- 
turing business  announced  in  plaintiff's  char- 
ter." This  decision  distinctly  recognizes  the 
legality  of  the  relator's  charter,  its  existence  as 
a  ^oing  concern  in  the  full  exercise  of  its  fran- 
chise, and  the  large  investment  it  has  made  in 
pursuance  of  the  ordinance  of,  and  its  contract 
with,  the  city;  and  that  the  company  is  a  manu- 
facturer of  fertilizers  from  garl»ge  in  the 
sense  of  the  constitutional  article  entitling  it 
to  have  its  large  and  valuable  plant  exempted 
from  ad  valorem  taxation.  In  Soulkem 
Chemical  d  F,  Co.  v.  Wolf,  48  La.  Ann.  641, 
this  court,  speaking  through  Chief  Justice 
NicboUs,  said:  "Plaintiffs'  occupation  and 
business  rest,  as  we  have  said,  upon  a  conven- 
tional contract,  which  fixes  its  continuance 
for  twenty  years.  They  have  vested  rights  in 
this  matter,  of  which  they  cannot  be  devested 
by  either  the  whim,  the  caprice,  or  the  dissatis- 
faction of  the  council.  A  rescission  of  their 
contract  could  only  be  brought  about  through 
proceedings  in  which  would  be  subjected  to 
judicial  scrutiny  and  determination,  by  judi- 
cial tests,  the  respective  rights  and  obligations 
of  the  parties."  That  decision  fixes,  and  for- 
ever establishes,  the  legal  status  of  the  fertiliz- 
ing company  under  the  city  ordinance  and  its 
contract  with  the  city;  aod,  further,  that  it 
thereunder  possesses  vested  rights  which  can- 
not be  devested  or  taken  away  from  it,  by 
either  the  whim,  the  caprice,  or  dissatisfaction 
of  the  council.  In  other  words  that  its  legal 
status  cannot  be  changed  or  disturbed  other- 
wise than  *by  leg^al  proceedings,  scrutiny,  and 
judgment  A  fair  interpretation  of  these  diff- 
erent expressions  Of  this  court  in  reference  to 
this  particular  contract  and  ordinance  forever 
silences  the  voice  of  the  city  as  to  the  claim 
that  her  ordinance  and  contract  were  vltra 
tires  tkud  void;  and  with  respect  to  her  right 
to  terminate  her  contract  relations  with  the 
company  by  the  passage  and  promulgation  of 
an  ex  parte  ordinance  declaring  its  plant  and 
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faethod  of  remoTinir  garbage  a  nufsanoe. 
l^or  can  such  an  ordinance,  passed  with  full 
knowledffe  of  those  decisions,  idve  color  of 
right  to  the  city's  attempt  to  displace  and  arbi- 
trarily dispossess  the  relator,  and  undertake 
the  collection  and  removal  of  garbage  through 
the  instrumentality  of  its  own  department  of 
public  works.  Assuredly,  8t,  Mat-y's  Whote- 
safe  Fruit  dt  Vegetable  Market  Oo,  ▼.  New  Or- 
leans, 47  La.  Ann.  S05,  is  not  authority  for  that 
proposition. 

Just  here  it  it  well  to  attract  attention  to  the 
fact  that  the  garbage  ordinance  and  contract 
only  embraced  the  populous  and  thickly  in* 
bablted  portions  of  the  city,  and  did  not  in- 
clude the  remote  and  outlying  districts 
thereof,  which  continued  to  remain  under  the 
police  superintendence  and  control  of  the  city 
council;  and  that  within  the  district  embraced 
bT  the  ordinance  and  contract  the  proof  dis- 
closes, and  the  fact  is,  that  the  relator  is  now, 
and  at  all  times  has  been,  with  occasional  ex- 
ceptions, of  course,  engaged  in  collecting,  re- 
moving, and  disposing  of  garba^  according 
to  contract,  and  proposes  to  continue  to  do  so, 
notwithstaodinff  the  city  is  likewise  so  en- 
gaged. Nevertneless,  the  city  council  caused 
to  be  prepared  and  advertisea  an  annual  bud- 
get of  expenses  for  the  vear  1897,  at  an  early 
date  in  December,  1886,  as  it  was  in  duty 
bound  to  do  under  the  city  charter,  and  the 
following  extracts  are  made  therefrom,   «is.; 

Budget  of  BzpendU ures  for  1897. 
Contracts. 

Jefferaon  CityOasllirht  Company $80.10600 

Louisiana  Klectric  Liirbt  Companv.... ...   180,000  00 

New  Orleans  Waterworks  aod 
Bleotrlo  CooofMiDy,  Ordloanoe 
No.  009.  C.  8..  act  Joe.  D.  Taylor, 
Oct.  8, 1804. 1.680  b\  drants  at  $60 
each,  $100,800,  less  6  per  cent  dA- 
duotloo  for  ca«h  payments  to  be 
deducted  from  last  payment, 
eleven  months,  at  $81,400 $82.40000 

Onemontbat$2,86S 2.8SS00 

94,78000 

Algiers  Waterworks  Company, 

Ordinance  No.  11.262,  C.  H.,  act, 
Joe.  D.  Taylor,  Nov.  80.  1806. 
200  bydrant8at$60,  $12,000.  sub- 
ject to  same    deductions   as 
above,  eleven  montbs,  at  $1,000  $11,000  00 

One  month  at  $:») 28000 

Ordinance  No.  12.698,  a  8.,  Geo. 
D.  Barnard  ft  Co.,  400  polling 
booths  at  $6.76 $2.70000 

l,200annez  booths  at  $6.75 6,90000 

Ordinance  No.  12.712.  C.  8.,  B.  F.  KepUnger 

ft  Co..  476  ballot  boxes  at  $1.86 641 26 

fients  city  recorder's  courts 1.000UO 

Renrs  enflrine  houses  and  poUce  stations..  1,800  00 

Public  sinks I,fi0000 

Meals  to  Jurors 2.60000 

Insurance  on  city  property 4,00000 

Great  Southern  Telephone  and  Teleg'raph 

Company 8,00000 


lUSOOO 


0,600  00 


$840,178  26 
ftemoval  of  garbage,  1896 40,00000 


$880.178  25 

Harbor  police 80,000  IIO 

Wharyesand  landings 10.00000 


Commissioner  of  Public  Works. 

Commissioner's  salary $   8,50000 

One  chief  clerk $  1,80000 

One  bookkeeper 1^00 

One  assistant  bookkeeper IJBOOOO 

One  stenographer 600  00 

One  porter  and  messenger 480  00 

&.68000 
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One  general  superintendent,  at 

$180 $  1,80000 

One  general  superintendent  at 

upper  district 1,20000 

One  general  superintendent  at 

lower  district 1,20000 

seven  district  superintendents  at 

$76 6.80000 

Commissioners  of  Gentllly  road 

Algiers  road  keeper 

Onedepoc  keeper $  72000 

Two  depot  keepers  at  $60 1,20000 

Bridge  Keepers. 

Nineteen  bridge  keepers  at  $60 

Draining  Ifaobines. 
BlenviUe draining  machine: 

One  engineer $1,00000 

Two  firemen 1,44000 

$2,44000 

Dublin  avenue  draining  ma- 
chine: 

One  engineer $1,000  00 

Two  firemen 1,44000 

2,41000 

Melpomene  draining  machine: 

One  engineer $1.00000 

Two  firemen 1,44000 

2.44000 

London  avenue  draining  ma- 
chine: 

One  engineer $1,00000 

Two  firemen 1,44000 


10,60000 

1,44000 

72000 


1,92000 
11,40000 


Orleans  pump: 

One  engineer $1,00000 

Two  firemen 1,44000 

Algiers ............ ... 


2,44000 


2,44000 
12000 


Street  labor: 
160  men  at  $1.60  per  day  for  28  days  a 

month 

Bridge  gang  and  pavers 

Lumber 

Kemovmg  garbage,  1897 

Coal 


12,82000 


69.40000 

80)8175 

6.000  00 

120.00000 

laooooo 

Total $280.81176 

From  the  foregoing  it  appears  there  is  listed 
in  the  budget,  among  expenditures  to  be  made 
in  1807,  ''removMl  of  garbage.  1896,  $40,000," 
and  also  an  additional  sum  for  the  commis- 
sioner of  public  works,  "removing  garbage, 
1897,  $120,000;"  that  is  to  say,  the  total  pro- 
posed expenditures  being  $100,()00  for  the  re- 
moval of  garbage.  But  there  is  nothing  that  is 
applicable,  in  terms,  to  the  claims  of  the  relator; 
and  it  is  this  state  of  things  to  which  the  re* 
lator's  mandamus  and  injunction  are  directed, 
and  which  he  seeks  to  nave  amended.  The 
writ  of  mandamus  was  applied  for  and  the  pre- 
liminary order  granted  soon  after  the  advertise- 
ment appeared,  and  soon  afterwards  the  two 
ordinances  Nos.  12.986  and  12,987,  making 
appropriations  in  pursuance  of  the  budget, 
were  adopted  pendente  lite;  and  they  pro- 
voked the  relator's  injunction. 

The  provisions  of  the  ordinance,  and  the 
corresponding  provisions  of  the  garbage  con- 
tract,  upon  which  the  relator  chiefly  relies  A 
imposing  upon  the  city  council  the  specific  duty 
it  seeks  to  compel  compliance  with  by  means 
of  the  writ  of  mandamus,  are  the  following, 
namely:  "That  the  price  which  the  city  of 
New  Orleans  is  to  pay  the  said  contractor  for 
the  services  to  be  performed  under  said  con- 
tract shall  be  divided  into  sixty  equal  parts  for 
the  first  fiv6  vears,  and  the  same  ratio  shall 
be  the  basis  of  all  payments  to  said  contractor 
for  each  succeeding  five  years  during  the 
existence  of  the  contract,  so  Ui%t  payments 
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thaU  !be  [made  monthly  on  the  one-twelfth 
principle.  "Payments  shall  he  made  to  the 
said  contractor  oy  warrant  of  the  comptroller 
on  the  treasurer  of  the  city  of  New  Orleans: 
and  the  city  of  New  Orleans  hereby  binds  and 
obligates  itself  to  appropriate  every  year  during 
the  existence  of  this  contract,  in  the  annual 
budget  of  receipts  and  expenditures,  the  sum 
agrMd  to  be  paid  said  contractor  each  year." 
Section  18  of  ordinance  No.  7.860,  C.  8.  And 
it  further  provides:  "That  all  ordinances  and 
paru  of  ordinances  in  conflict  with  this  ordi- 
nance be,  and  the  same  are,  hereby  repealed. 
Adopted  by  the  council  of  the  city  of  New 
Orleans,  August  1 ,  1898."  Id.  §  19.  The  pro- 
vision of  the  charter  of  the  city  on  the  subject 
is  as  follows,  tiz.:  *'That  the  council  shall 
once  in  twelve  months,  before  fixing  and 
deciding  upon  the  amount  of  taxes  and  licenses 
to  be  assessed  for  the  ensuing  year,  cause  to  be 
made  out  a  detailed  estimate,  exhibiting  the 
various  items  of  liability  and  expenditures, 
including  the  requisite  amount  for  all  expenses 
during  said  year;  and  shall  cause  same  to  be 
published  for  at  least  ten  days  in  the  official 
journal  of  the  city,  and  such  rate  of  taxation 
as  provided  by  law  shall  thereafter  be  fixed 
and  assessed,  as,  together  with  other  revenues 
of  the  city,  may  be  necessary  to  meet  said 
estimated  liabilities  and  expenditures.  The 
adoption  of  said  detailed  estimate  shall  be  con- 
sidered as  the  appropriation  of  the  amount 
stated  for  the  purposes  therein  stated,"  etc. 
Acts  1896.  No.  45,  ^  98.  That  section  is  an 
exa<ct  reproduction  of  $  64,  of  act  No. 
20  of  1882,  the  previous  city  charter,  ipna- 
Hmu  verbis.  From  the  terms  of  the  fore- 
going ordinance,  which  is  the  foundation  of 
relator's  contract  with  the  city,  it  appears  that 
the  method  of  making  payments  therein  was 
apeciflcally  stipulated,  and  the  city  bound  and 
obligated  herself  **to  appropriate  every  year 
durina  the  existence  of  this  contract,  in  the 
annutd  budget  of  receipts  and  expenditures, 
the  sum  agreed  to  be  paid  said  contractor  each 
year:"  and  from  the  provisions  of  the  charter 
the  necessary  power  is  given  to  the  city  coun- 
cil, and  the  corresponding  duty  is  imposed 
upon  them,  of  making  a  budget  of  all  expenses 
during  each  year,  and  to  make  the  necessary 
appropriation  therefor.  This  contrsct  does  not 
contravene  that  provision  of  our  statute  which 
declares  that  *'the  police  juries  of  the  several 
parishes,  and  the  constituted  authorities  of 
incorporated  towns  and  cities  in  this  state, 
shall  not  hereafter  have  power  to  contract  any 
debt,  or  pecuniary  liability,  without  fully  pro- 
viding, in  the  ordinance  creating  the  debt,  the 
means  of  paying  the  principal  and  interest  of 
the  debt  so  contracted."  Rev.  Stat,  g  2448. 
In  NetD  Orleans  Oadight  Co.  v.  Neu>  (Meant, 
4Sf  La.  Ann.  188,  this  court  had  under  consid- 
eration and  decided  a  similar  question,  the 
object  of  that  suit  being  to  annul  a  contract 
between  the  city  and  the  Louisiana  Electric 
Light  &  Power  Company  on  that  identical 
ground.  And  in  that  case  this  court  said: 
"The  obligation  of  the  city  for  future  disburse- 
ments in  favor  of  the  company  is  conditioned 
on  the  performance  on  the  part  of  the  latter  of 
its  part  of  the  contract,  a  fact  to  be  ascertained, 
under  the  terms  of  the  contract  itself,  from 
month  to  month.  Although  the  eventual  dia- 
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bursements  to  be  made  by  the  dty  may  amount 
to  several  hundred  thousand  dollars,  it  is  cer- 
tainly not  correct  to  argue  that  the  effect  of 
the  contract  was  to  place  it  in  debt  to  that 
amount"  And  in  Snelling  v.  Joffrion,  42  La. 
Ann.  886,  this  court  affirmed  a  contract  made 
by  the  defendant  for  the  construction  of  a 
bridge,  and  for  which  they  gave  ten  negotiable 
promissory  notes;  and  in* so  deciding  we  held 
that  police  juries  have  the  authority  to  contract 
for  parochial  improvements  "to  be  paid  out  of 
the  taxes  which  they  are  authorized  to  levy,  . 
.  .  and  which  are  set  apart  for  this  special 
Improvement."  And  in  Jjouuiana  db  N.  W. 
R.  Co.  V.  BienmUe  Parish  Police  Jury,  48  La. 
Ann.  881,  this  court  maintained  as  legal  and 
valid  a  police- jury  ordinance  providing  for  the 
erection  of  a  court-house,  ana  accepting  a  bid 
from  the  contractors,  the  terms  of  which  pro- 
vided for  payments  in  annual  instalments,  and 
the  same  were  to  be  discharged  from  the  future 
revenues  of  the  parish  within  the  10-mill  lim- 
itation. Those  decisions  are  sustainable  upon 
like  principles  announced  in  Weston  v.  Sufra- 
euse,  17  N.  Y.  110,  and  Valparaiso  v.  Gardner, 
97  Ind.  1,  49  Am.  Kep.  416.  So  the  bonds  of 
the  city  which  are  issued  to  the  relator  are  not 
only  not  impeachable  on  the  ground  stated,, 
but  they  are  made  payable  out  of  the  current 
annual  revenues  of  the  city,  and  the  city 
obliged  herself  in  the  ordinance  and  contract 
to  place  in  her  annual  budget  an  amount 
sufficient  to  meet  each  one  of  the  twelve 
monthly  instalments  thereof  as  they  became 
due.  What  this  court  said  on  the  same  subject 
in  New  Orleans  Gaslight  Co.  v.  New  Orleans, 
tide,  42  La.  Ann.  188,  is  strictly  applicable  to 
the  instant  case,  vis,:  "As  it  appears  from  the 
stipulation  hereinabove  transcribed,  the  city- 
obligates  itself  to  annually  provide  in  its  bud- 
ftet  the  means  of  discharging  its  pecuniary 
liability  under  the  contract  for  each  ensuing 
year.  'How  else  could  the  city  have  possibly 
provided  for  the  means  necessary  to  pay  for  its 
annual  supply  of  gas,  or  of  any  other  needed 
and  indispensable  commodity,  but  out  of  ita 
annual  revenues,  and  by  means  of  a  budget 
framed  in  accordance  with  the  positive  man> 
date  of  that  law.  We  know  of  no  other  mode, 
and  we  have  been  referred  to  none."  As  » 
matter  of  fact,  which  appears  on  the  budget,, 
there  are  $120,000  and  $40,000  appro- 
priated for  the  expense  of  garbage  removal; 
and  if  relator  has  the  right,  by  either  manda- 
mus or  injunction,  to  coerce  the  city  to  keep 
the  specifications  of  her  ordinance,  the  pro- 
visions of  her  contract,  and  those  of  her  char- 
ter, there  is  enough  of  'money  appropriated  to 
pay  relator's  demand  and  leave  a  surplus  of 
$40,000  in  reserve  for  the  city.  Not  only  la- 
this true,  but  we  find  in  the  brief  of  the  city 
attorney  the  following  distinct  and  emphatie 
statement,  viz,:  "Since  the  adoption  of  ordi- 
nance No.  12,587.  the  department  of  publie 
works  has  discharged  the  duty  of  collecting, 
removing,  and  disposing  of  the  garbage  of  the 
city  of  New  Orleans  at  an  average  monthly 
cost  of  $7,481.00  "  That  ordinance  was  the 
one  which  declared  relator's  plant  and  its  opera- 
tion a  nuisance,  and  it  was  adopted  on  the 
80th  of  July,  1896.  Consequently,  the  pur- 
port  of  that  admission  is  that  the  city  has  only 
expended  about  $7,450  per  month  between 
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tb«t  date  and  the  date  of  the  promulgation  of 
the  budget.  On  that  theory,  tiie  sum  of  about 
$90,000  should  cover  the  amount  of  her  expend- 
itures for  garbage  removal  during  the  year 
1897.  and  leave  a  surplus  of  $80,000  applica- 
ble to  the  relator's  contract,  independently  of 
the  $40,000,  which  is  misappropriated  to  the 
deficit  on  garbage  of  1896.  These  two  items 
added  make  a  sum  of  $70,000,  which  is  in 
excess  of  the  necessary  expense  of  the  city 
in  the  removal  of  garbage,  after  she  has  been 
fully  provided  for. 

It  is  provided  by  statute  "that  the  revenues 
of  the  several  parishes  and  municipal  corpora- 
tions of  this  state,  of  each  year,  shall  be 
devoted  to  the  expenditures  of  that  year;  pro- 
vided, that  any  surplus  of  said  revenues  may  be 
applied  to  the  payment  of  the  indebtedness  of 
former  years. "  Acto  1877,  No.  80.  8  8.  That 
statute  is  particularly  pointed  out  in  the  relator's 
petition  for  injunction,  and  applied  to  the  two 
city  ordinances,  Nos  12,986  and  12.987,  approv- 
ing  the  budget,  and  making  appropriations 
for  the  expenses  therein  enumerated;  and  the 
prayer  of  relator  is  that  no  moneys  shall  be 
therein  appropriated  to  the  prejudice  of  its 
mandamuB,  and  that  revenues  to  be  raised  bv 
taxation  under  an  appropriation  for  1897.  shall 
not  be  diverted  to  indebtedneti  which  was 
incurred  in  1896,  to  the  prejudice  of  its  demands 
for  and  during  1897,  in  plain  disregard  of  the 
law.  The  law  is  J>l&in,  and  its  attempted 
violation  is  clear.  The  remedy  is  sought,  and 
St  can  be  readily  and  easily  supplied.  Why 
should  it  not  be  done?  Not  only  does  the 
budget  call  for  the  $40,000  that  is  particularly 
specified  for  a  defidt  of  garbage  expense  for 
1896,  but  it  carries  also  the  sum  of  $10,241.26 
M  an  allowance  to  cover  the  expenses  of  an 
election  in  1896.  If  this  sum  be  applied  to  the 
relator's  claim,  the  amount  applicable  thereto 
would  be  increased  to  more  than  $80,000,  not 
disturbing  the  amount  to  which  the  city  is 
entitled,  according  to  the  statement  of  the  city 
attorney. 

Having  made  this  elaborate  statement  of  the 
relative  position  of  the  parties,  and  the  facts 
and  circumstances  of  this  litigation,  they  must 
be  tested  by  the  law  and  jurisprudence  in 
order  to  determine  whether  mandamus  is  the 
remedy  for  the  enforcement  of  the  relator's 
rights  against  the  municipal! tv.  After  a  very 
careful  examination  of  all  t&e  authorities  at 
hand,  we  have  made  the  following  analy- 
sis of  them,  vul:  Mr.  High,  in  treating  "of 
mandamus  to  municipal  corporations,"  says: 
"Mandamus  has  been  fitly  termed  the  spur  by 
which  municipal  ofllcers  are  moved  to  the 
performance  of  their  duty.  And  it  may  be 
affirmed  as  a  general  rule,  sanctioned  by  the 
best  authorities,  that  when  a  plain  and  impera- 
tive duty  is  specifically  imposed  by  law  upon 
the  officers  of  a  municipal  corporation,  so  that 
in  its  performance  they  act  merelv  in  a  minis- 
terial capacity,  without  being  called  upon  to 
exercise  their  own  judgment  as  to  whether  the 
duty  shall  or  shall  not  be  performed,  manda- 
mus is  the  only  adequate  remedv  to  set  them 
in  motion,  and  the  writ  is  freely  granted  in 
such  cases,  the  ordinary  remedies  at  law  beine 
unavailing.  As  illustrating  the  rule,  it  is  held 
that  when  county  commissionert  are  required 
by  a  plain  and  positive  statute  to  set  aside  a 
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certain  portion  of  the  county  funds  annually 
for  a  specific  purpose  and  have  refused  to  per- 
form this  duty,  they  may  be  compelled  to* 
act  by  mandamus."  Citini]:  Humho'dt  County 
V.  CnureftiU  County  Comh.  6  Nev.  80;  Hall 
V.  Somermortft,  89  N.  H.  511;  Ex  parte  Al- 
bany, S  Cow.  858;  People,  Erection  of  Public 
Market  Comra.,  v.  New  York,  45  Barb.  47M; 
Peoples.  CoUine,  7  Johns.  549.  Again:  "So 
where,  under  the  statutes  of  a  state,  it  is  made 
the  imperative  duty  of  town  authorities  to- 
appropriate  and  pay  over  a  certain  percentage- 
of  the  taxation  of  the  town  for  the  support  of 
teachers'  institutes,  the  payment  may  be  en- 
forced by  mandamus,  there  being  no  other 
adequate  remedy,  by  action  at  law  or  other- 
wise. .  .  .  And  where  a  board  of  municipal 
officers  are  required  by  law  to  raise  for  the  sup- 
port of  the  poor  so  much  money  annually  as  mav 
oe  fixed  by  another  board,  intrusted  with  the  full 
power  of' determining  the  amount  thus  to  be 
raised,  the  duty  of  raising  the  money  may  be  en- 
forced by  mandamus,  there  being  no  discretioi^ 
left  to  the  officers,  and  their  duty  being  purely 
of  a  ministerial  nature."  High,  Extr.  Lega> 
Rem.  g  824.  That  author  further  says,  ia 
treating  of  mandamus  as  a  means  of  compel- 
ling "the  auditing  and  payment  of  claima 
against  municipal  corporations."  the  question, 
preliminarily  is  "whether  any  other  legal  and 
specific  remedy  exists,  by  action  at  Taw,  or 
otherwise,  adequate  to  tlsord  relief  to  the 
partv  aggrieved.  And  the  rule  is  too  firmly 
established  to  admit  of  doubt  or  controver^v, 
that  if  there  be  any  other  adequate  and  specine 
remedy,  such  as  an  action  at  law  against  the 
corporation,  by  which  relief  may  be  had  bv 
the  aggrieved  claimant,  mandamus  will  not  lie 
to  compel  municipal  authorities  or  their  audit- 
ing boards  or  officers,  either  to  audit  or  pav 
claims  against  the  corporation."  Id.  gg  888, 
889.  But  the  author  supplements  that  state- 
ment of  the  law  bv  the  following,  otis..* 
"Where  certain  services  are  authorized  by 
statute  and  made  a  charge  against  a  county, 
mandamus  will  lie  to  its  board  of  supervisors 
requiring  them  to  receive  and  allow  a  claim 
against  the  county  for  the  services  thus  ren- 
dered. Thus^  where  it  is  provided  by  statute 
that  medical  services  rendered  for  the  Indigent 
sick  of  a  county  shall  be  made  a  charge  upon 
the  county,  the  duty  imposed  upon  the  super- 
visors of  allowing  a  claim  for  such  service  i* 
treated  as  an  official  duty,  peremptory  in  ita 
nature,  which  they  are  not  at  liberty  to  disre- 
gard, and  in  the  discharge  of  which  they  can- 
not be  permitted  to  follow  their  own  caprices. 
Mandamus  will  therefore  lie  in  such  a  case  to 
compel  the  performance  of  the  duty."  Id. 
§  850;  People,  Brietoie,  v.  Macomb  County 
Supen,  8  Mich.  475.  Another  author  says: 
"A  writ  of  mandamus  will  ...  be 
granted  against  municipal  corporations  and 
their  officers  whenever  they  refuse  or  unrea- 
sonably neglect  to  perform  any  duty  clearly 
enjoined  upon  them  by  charter  or  statute  or 
law,  and  there  is  no  ordinary  or  specific  legal 
remedy  adequate  to  enforce  the  right  of  the 

Eublic,  or  the  particular  legal  right  of  the  re- 
itor,"— citing  Ball  v.  Somente&rth.  89  N.  H. 
511;  Treat  v.  MidtOeton.S  Conn.  248;  Com., 
Thomae,  v.  AlUffheny  County  Comn.  82  Pa. 
218;  8taU,  Baltman,  t.  Kirldey,  29  Md.  85; 
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Aug.  &  A.  Corp.  §  709;  People  v.  Columbia 
County  Supers,  10  Wend.  868;  State,  Eastern  A 
Western  Sdvool  Disis,,  ▼.  Cincinnati,  19  Ohio, 
Vt^\8taU,8tebbins,y,  Wood  County,  17  Obio, 
184;  Ball  ▼.  Lappius,  8  Or,  55;  Sedberry  v. 
Chatham  County  Comrs.  66  N.  C.  486.  He 
•quotes  with  approval  the  following  passage* 
from  an  opinion  by  Judge  Strong,  vis.: 
" Whenever  there  is  a  clear  legal  right  in  the 
relator,  a  corresponding  duty  in  the  defend- 
ants, and  the  want  of  any  other  adequate  and 
-specific  remedy,  a  writ  of  mandamus  is  an 
appropriate  process."  2  Dill.  Mun.  Corp. 
§  665  {Com.,  Hamilton,  y.  Pittsburgh,  84  Pa. 
496).  That  author  further  says:  "The  well- 
established  general  rule  is  as  above  stated*  that 
the  writ  of  mandamus  will  only  lie  to  give  ef- 
fect to  a  clear  legal  right;  but  If  there  be  a 
reasonable  or  fair  doubt  •  .  .  resfiecting 
the  right  of  the  public  or  of  the  relator  to  thte' 
form  of  remedy*  the  writ  will  be  granted,  and 
the  question  of  the  right  considered  on  the  re- 
turn. And  however  clear  the  legal  right  of 
the  relator  or  applicant  for  the  writ  may  be, 
the  writ  cannot  be  sustained  ...  if  there 
ds  a  clear,  ample,  and  adequate  remedy  by  an 
ordinary  action  at  law."  But,  since  the  pro- 
-ceeding  by  mandamus  has  lieen  assimilated  to 
ordinary  proceedings,  the  relator,  if  otherwise 
entitled,  should  not  be  denied  a  resort  to  this 
remedy  on  the  ground  that  he  can  sue  at  law, 
unless  it  appears  that  this  latter  remedy  is 
just  as  adequate  and  effectual  as  the  other. 
Id.  §  667.  Now,  it  must  be  borne  in  mind  that 
tinder  our  Code  of  Practice  mandamus  is  re- 
:garded  as  an  ordinary  action,  coupled  with  a 
demand  for  a  special  mode  of  relief.  This 
suit  was  filed  in  the  civil  district  court,  and 
tried  and  decided  there*  and  same  was  brought 
•up  to  this  court  by  appeal;  and  it  must  not  be 
•confounded  with  the  writ  of  mandamus 
which  this  court  exercises  under  its  supervi- 
sory jurisdiction,  which  is  exclusively  oridnal. 
But  that  author  is  not  only  very  full  and 
'Concise  in  his  treatment  of  the  general  rule 
with  regard  to  the  right  to  employ  mandamus 
'in  dealing  with  a  municipal  corporation  as  a 
well-recognized  and  established  remedy,  but 
'he  is  equally  as  clear  and  just  as  emphatic  in 
his  treatment  of  the  right  to  its  employment 
*'to  enforce  duties  towards  creditors"  of  a 
municipal  corporation.  On  this  subject  he 
sa^s:  "Mandamus  is  one  of  the  principal  rem- 
edies by  which  municipal  and  public  corpo- 
rations are  compelled  to  perform  their  duties 
towards  their  creditors.  The  rightful  author- 
ity of  the  legislature  over  these  corporations 
is  such  that  it  may  require  them  to  levy  a  tax 
to  pay  creditors,  and  obedience  to  such  re- 
quirement may  be  enforced  by  mandamus. 
The  power  of  municipal  corporations  to  make 
contracts  and  to  create  liabilities  has  been  be- 
fore considered,  and  this  authority  imposes  the 
duty  of  providing  for  the  payment  of  obliga- 
tions and  liabili'iea  in  the  special  mode  pre- 
scribed by  law,  and  if  no  such  mode  is  pre- 
scribed* then  by  the  levy  and  collection  of 
of  taxes  under  the  provisions  of  tfie  charter  or 
other  legislative  act,  WitVier  the  duty  to  pro- 
vide far  t/ie  payment  of  the  liabilitii>s  of  the 
'Corporation  be  specially  enjoined,  or  whether  it 
resultn  from  the  general  powets  and  nature  of 
tJuf  corporation,  it  may,  in  all  proper  eases,  be 
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equally  enforced  by  mandamus."  Id.  g  6^ 
lOur  iUlics.)  Citing  WaVdey  ▼.  Muscatine, 
78  U.  8. 6  Wall  481*  18  L.  ed.  930:  Davenport 
V.  United  States,  Lord,  76  U.  8. 9  Wall.  409, 
19  L.  ed.  704;  Com.,  Thomas,  v.  Allegheny 
County  Comrs,  82  Pa.  218;  Com.^  Armstrong, 
v.  Perkins,  48  Pa.  400:  Maddox  v.  Graham^  3 
Met.  (Ky.)  66;  Lexington  v.  Mulliken,  7  Gray, 
280;  State,  Hasbrouck,  v.  Milwaukee,  25  Wis. 
122;  United  States,  Butz,  v.  Muscatine,  75  U. 
8.  8  Wall.  575,  19  L.  ed.  490;  Galena  ▼. 
United  States,  Amy,  7i  U.  8.  5  Wall  705,  18 
L.  ed.  560;  Pegram  v.  Clerdand  CountyComrs. 
64  N.  C.  557:  State  v.  Madis^m,  15  Wis.  80; 
Flagg  t.  Palmyra,  (88  Mo.  440:  Cotnmbia 
County  Comrs.  v.  King,  18  Fla.  451;  Brown 
v.  Crego,  82  Iowa*  498. 

That  this  is  the  well-established  rule  of  in- 
terpretation in  common-law  states  there  can 
be  no  question,  and  it  is  bottomed  upon  the 
jurisprudence  of  the  Supreme  Court  of  the 
United  States.  But  with  us  the  remedy  by 
mandamus  is  statutory,  and  it  is  either  an  in- 
dependent or  an  auxiliary  one,  as  the  case 
may  be.  Our  Code  provides  that  "the  object 
of  this  order  is  to  prevent  a  denial  of  Jusiioe. 
.  .  .  And  it  should  therefore  be  issued  In 
all  cases  where  the  law  baa  assigned  no  relief 
by  the  ordinary  means,  and  where  Justice 
and  reason  require  that  some  mode  should 
exist  of  redressing  a  wrong,  or  an  abuse  of 
any' nature  whatever."  Code  Prac.  art  880. 
In  Hatch  V.  City  Bank,  1  Rob.  (La.)  470,  it 
was  held  that*  **under  the  Code  of  Practice, 
the  power  of  the  courts  of  this  state  as  to  is- 
suing writs  of  mandamus  are  more  extensive 
than  those  of  the  tribunals  governed  by  the 
common  law."  And  this  precept  was  adhered 
to  and  adopted  in  State,  Barbin,  v.  Seeretarp 
qf  StaU,  82  La.  Ann.  579.  And  in  StaU,  Mis- 
stssippi  A M.  G,  Ship  Canal  Co,,  v.  JNew  Orleans, 
85  La.  Ann.  68,  this  court  affirmed  what  was 
said  in  State,  Barbin,  v.  Secretary  of  Slate,  and 
said:  "We  had  occasion  [therein]  to  show, 
upon  the  authority  of  prior  decisions  of  this 
court,  that  the  writ  of  mandumus*  as  pro- 
vided by  our  Code,  was  broader  in  its  scope 
and  intendment  than  under  the  comm.on  law. 
and  was  not  to  be  authoritatively  const ru(*d 
by  the  adjudications  under  that  system."  In 
Galena  v.  United  States,  Amy,  72  U.  8.  6 
Wall  705*  18  L.  ed.  560.  the  court  held  that, 
when  the  charter  of  -a  municipal  corporation 
is  authorized  to  levy  a  tax,  mandamus  was  a 
proper  remedy  to  enforce  it.  In  Knox  County 
Comrs.  V.  AspinwaU,  65  U.  8.  24  How.  876.  16 
L.  ed.  785,  it  was  held  when  the  fund  to  pay 
the  debt  ''by  the  face  of  the  contract  is  a  special 
tax  laid  and  to  be  collected  by  defendants, 
[and]  they  refuse  to  perform  a  plain  duty, 
there  is  no  other  writ  which  can  afford  the 
party  a  remedy,  which  the  court  is  bound  to 
afford,  .  .  .  except  that  afforded  by  this 
writ  of  mandamus." 

This  class  of  cases  has  been  frequently  be- 
fore this  court,  and  its  course  of  treatment  of 
it  has  been  uniform  and  consistent.  For  in- 
stance, in  State,  Carondelet  Canal  d  Naf>.  Co., 
V.  New  Orleans,  80  La.  Ann.  129,  the  relator 
sought,  by  mandamus,  to  compel  the  respon* 
dents  to  make  provision  in  the  annual  budget 
for  the  payment  of  a  judgment,  and  the  court 
said:  "By  §124  of  the  act  approved  March  20, 
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1856,  it  was  the  duty  of  the  city  gOTernment 
to  provide,  in  the  anoaal  budget,  for  all  thf» 
matured  debts  and  obligatioDS  of  the  city;  ami 
the  adoption  of  the  budf^et  was  to  be  consid- 
ered the  appropriatioo  of  the  amount  for  the 
purposes  therein  stated.  This  Fection  of  the 
act  of  1856  is  speciall v  referred  to  and  recog- 
nized as  being  still  in  force,  in  the  3d  section  of 
net  No.  5  of  1870.  It  was  therefore  the  plain 
duty  of  the  mayor  and  administrators  to  have 
provided,  in  the  next  annual  budget,  .  .  . 
for  the  payment  of  their  iudgment/'  etc. 
"'This  plain  duty  they  had  failed  to  perform. 
.  .  .  But  the  duty  still  remained  of  pro- 
Tiding  for  the  payment  in  the  only  mode  by 
Which  judgment  creditors  of  the  city  are  per- 
mitted to  collect  their  judgments.  This  re- 
quired the  action  of  the  mayor  and  adminis- 
trators, in  their  aggregate  capacity  as  a  munici- 
pal government;  the  adoption  of  the  annual 
budget;  the  leyy  of  the  necessary  taxes;  and 
the  setting  apart  of  a  sdfficient  amount  to  pay 
this  and  ul  the  other  registered  judgments. 
Perfect  as  the  right  of  relator  is  to  have  provi- 
sion thus  made  for  the  payment  of  his  judg- 
ment, there  is  no  means  or  process  by  whichlt 
can  be  enforced  otherwise  than  by  mandamus. 
The  duty  of  the  city  to  make  this  provision  is 
not  discretionary  either  as  to  the  time  or  the 
manner.  The  law  imperatively  requires  that 
it  shall  be  in  the  next  annual  budget,  and 
by  setting  apart  ^appropriating — a  sufficient 
amount  out  of  the  annual  revenues.  The 
•duty  of  the  mayor  and  administrators  is  plain, 
and  the  right  of  the  relator  is  absolute." 
This  is  the  same  identical  remedy  that  the  re- 
lator in  the  instant  case  is  seeking.  The  same 
provision  «f  law  that  was  relied  upon  in  that 
case  is  found  in  the  city  charters  of  1882,  and 
of  1896,  and  is  invoked  herein.  Instead  of  a 
Judgment  for  a  matter  of  ordinary  indebted- 
ness of  the  dty,  the  relator  has  bonds  of  the 
city  evidenced  by  an  ordinance  of  the  city  en- 
acted in  pursuance  of  her  charter  and  the  gen- 
eral laws  of  the  state  in  reference  to  the  re- 
moval of  garbage,  in  which  she  specifically 
bound  herself  to  place  the  amounts  annually 
due  in  her  budget,  and  make  an  appropriation 
therefor,  thus  presenting  the  plain,  ministerial 
duty  of  the  city  in  its  strongest  possible  light. 
This  case  was  followed  and  affirmed  in  the  fol- 
lowing cases,  viz. :  State,  Carondekt  Canal  db 
^av.  Co.,  V.  FUtbury,  80  La.  Ann.  705;  State, 
Marchand,  v.  New  OrUane,  87  La.  Ann.  18. 
But  in  State,  De  Leon,  v.  New  Orleans,  84  La. 
Ann.  477,  there  was  presented  and  decided  the 
identical  ouestion  we  have  now  under  coosid- 
•eration.  The  court,  in  the  opening  sentence, 
apeaking  through  Mr.  Justice  Fenner,  said: 
''This  is  a  mandamus  proceeding  by  the  re- 
lator, as  holder  of  bonds  of  the  city  of  New 
Orleans,  issued  under  act  No.  49  of  1800,  to 
compel  the  city  administrators  to  comply  with 
the  provisions  of  §  5  of  said  act,  by  pro- 
viding for  the  payment  of  the  interest  coupons 
falling  due  in  1882,  and  in  subsequent  years." 
In  speaking  of  the  terms  in  which  the  judg- 
ment appealed  from  was  couched,  the  court 
said:  **The  judgment  appealed  from  com- 
mands the  respondents  to  include  in  the  esti- 
mates of  receipts  and  expenditures  to  be 
adopted  by  them  for  1882  .  .  .  appropriations 
sufficient  to  meet  and  pay  the  interest  upon  the 
Z7  L.KA. 


bonds  held  by  the  relator,"  etc.;  and,  in 
speakinsr  of  relator's  remedy  by  mandamus, 
said:  "The  city  contends,  however,  that  this 
remedy,  so  far  as  it  and  its  officers  are  con- 
cerned, has  been  taken  away  by  subsequent 
legislation,  to  wit:  by  act  No.  5  of  1870.  The 
performance  of  the  duties  referred  to  is  cer- 
tainly a  vital  obligation  of  relator's  contract. 

The  only  remedy  afforded  by  the  law  to  en- 
force the  performance  of  this  obligation  was 
the  writ  of  mandamus;  and  if  that  remedy  has 
been  taken  away,  it  is  evident  that  there  exists 
to-day,  in  the  remedial  system  of  our  law,  no 
remedy  whatever  for  the  enforcement  of  this 
specific  obligation  of  the  contract."  But  the 
court  entertained  a  contrary  opinion,  and  af- 
firmed the  judgment  making  the  mandamus 
peremptory.  The  same  principle  was  an- 
nounced and  applied  in  State,  Bauman,  v. 
OivU  Diet,  Ot,  Jud/ge,  88  La.  Ann.  48,  58  Am. 
Rep.  158.  In  BtaU,  Barber  Asphalt  Paving 
Co,,  V.  New  Orleans,  40  La.  Ann.  399,  this 
court  said:  ''The  brief  for  rehearing  entirely 
miscoustrues  our  original  opinion  in  assuming 
that  we  held  that  act  No.  5  of  1870  operates 
as  a  bar  to  judicial  enforcement,  by  mandamus 
.  •  •  of  the  performance  of  specific  duties 
imposed  by  subsequent  legislation  upon  the 
city  of  New  Orleans,  its  common  council,  or 
any  of  its  officers.  The  contrary  has  been  too 
frequently  affirmed  by  this  court  to  be  longer 
a  subject  of  controversy," — citing  numerous 
cases.  The  same  principle  was  announced  in 
State,  Fernandez,  v.  New  Orleans,  45  La.  Ann. 
1889.  It  has  been  frequently  held  by  the  su- 
preme court  that  a  municipal  ordinance  levy- 
ing a  tax  w&s  a  law  of  the  state  in  the  sense  of 
the  constitutional  provision  relative  to  the  im- 
pairment of  the  obligation  of  contracts;  and 
in  New  Orleans  Waterworks  Oo,  v.  Louisiana 
Sugar  R^.  Co,  125  U.  8.  18,  81  L.  ed.  607, 
thev  said:  ''A  by-law  or  ordinance  of  a  mu- 
nicipal corporation  may  be  such  an  exercise  of 
legislative  power  delegated  by  the  legislature 
to  the  corporation  as  a  political  subdivision  of 
the  state,  having  all  the  force  of  law  within 
the  limits  of  the  municipalitv,  that  it  may  prop- 
erly be  considered  as  a  law,^'  etc.  Meriioether 
V.  GarreU,  102  U.  S.  472,  26  L.  ed.  197;  Home 
Ins.  Co.  V.  Augusta,  93  U.  S.  116,  28  L.  ed. 
825.  In  Murray  v.  Charleston,  96  U.  8.  482, 
24  L.  ed.  760,  the  court  stated  emphatically 
that,  "when  city  ordinances  axe  passed  under 
the  supposed  authority  of  a  legislative  act, 
their  provisions  become  the  law  of  the  state." 

The  garbage  ordinance  was  authorized  by 
various  acts  of  the  legislature  appertaining  to 
that  subject,  vis,:  Act  Ex.  Sess.  No.  14  of 
1877;  Act  No.  40  of  1882;  and  Act  No.  94  of 
1868.  The  proposition  on  the  part  of  the  city 
made  in  that  ordinance  to  dispose  of  the  gar- 
bage franchise  at  public  auction  was  a  legal 
and  proper  one,  and  her  charter  imposed  the 
duty  upon  her  to  see  to  it  that  garbage  was 
removed  from  her  streets,  as  a  sanitary  reg- 
ulation. This  duty  was  likewise  imposed  in 
the  Constitution  and  the  general  law  with  ref- 
erence to  the  exercise  of  the  police  power.  In 
that  ordinance  she  bound  herself  to  provide, 
in  the  annual  budget,  for  the  monthly  instal- 
ments of  the  price  she  agreed  to  pay  the  gar- 
bage company;  and  her  charter,  in  mandatorv 
terms,  required  her  to  prepare  anj^imual  bud- 
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get  of  all  expenses  and  dlsbanements.  The 
case  of  the  relator  is  a  strong  one,  and  the 
plain,  ministerial  duly  of  the  city  council  is 
clear.  But  notwithstanding  this  concurrence 
and  weieht  of  adjudication  in  favor  of  the  ex- 
ercise of  the  writ  of  mandamus  for  the  pur- 
pose of  compelling  municipal  corporations  to 
perform  their  plafn,  ministerial  duties  to  their 
creditors,  in  makinig^  provisions  for  their  pay- 
ment, yet  the  contention  of  the  city  attorney 
is  that  it  cannot  be  resorted  to  for  the  purpose 
of  enforcing  a  contractual  duty;  that  is  to  say, 
the  specific  performance  of  a  contract.  But  it 
is  error  to  say  that  this  is  a  proceeding  for  the 
enforcement  of  a  contract.  Such  is  not  the 
case  which  is  presented  by  the  petition  or 
the  return.  On  the  contrary,  it  is  most  dis- 
tinctly a  proceeding  exclusively  directed 
against  the  citv's  annual  budget  of  expenses 
and  appropriations  for  the  year  1897;  and  the 
only  claim  made  by  the  relator  is  that  the  city 
council  has  failed  to  perform  a  plain,  minis- 
terial dutv,  which  is  set  forth  In  the  18th  sec- 
tion of  the  garbage  ordinance,  to  the  effect 
that  "the  city  of  New  Orleans  hereby  binds 
and  obligates  itself  to  appropriate  every  year 
during  the  existence  of  this  contract,  in  the  an- 
nual budget  of  receipts  and  expenditures,  the 
sum  agr^  to  be  paid  said  contractor  each 
year,"  and  which  duty  is  further  imposed  and 
emphasized  by  the  provisions  of  the  city  char- 
ier in  the  following  specific  terms,  Hz,:  *'That 
the  council  shall  once  in  twelve  months,  be- 
fore fixing  and  deciding  upon  the  amount  of 
taxes  and  license  for  the  ensuing  year,  cause 
to  be  made  out  a  detailed  estimate,  exhibiting 
the  various  items  of  liability  and  expenditures, 
including  the  requisite  amount  for  all  expenses 
duriog  the  year,''  etc.,  the  adoption  of  which 
shall  be  considered  an  appropriation  of  the 
amount  stated  for  the  purpoNBes  therein  stated. 
Act  No.  45  of  1896,  §  98. 

The  only  relief  demanded  by  the  writ  of 
mandamus  is  that  the  city  council  shall  place 
relator's  claim  upon  the  budget  of  expenses 
for  the  sum  of  $120,000,  to  cover  the  com- 
pany's expense  in  the  removal  of  garbage  for 
the  current  year,  and  include  same  in  the  ap- 
propriation therefor;  and  the  only  relief  bv 
injunction  is  to  preserve  the  itatu»  quo  pend- 
ing the  mandamus  proceedings,  so  that  the  or- 
dinances approving  the  budget  and  appropria- 
tion after  the  preliminary  writ  of  mandamus 
bad  been  granted  should  not  become  final  and 
irrevocable,  and  the  revenues  thereunder  aris- 
ing be  disbursed,  and  relator's  recourse  there- 
upon defeated  and  destroyed.  Such  a  pro- 
ceeding is  altogether  dissimilar  from  the 
specific  performance  of  a  contract  to  do  or  not 
to  do,  but  it  is  one  for  the  compulsory  per- 
formance of  a  plain,  ministerial  duty.  It  is 
just  such  a  proceeding  as  that  of  iState,  De 
Leon,  V.  New  Orleans,  84  La.  Ann.  477,  and 
State,  Carondelet  Canal  d  Nav,  Co.,  v.  New 
OHeans,  80  La.  Ann.  129.  In  such  a  case  no 
question  of  the  performance  or  nonperform- 
ance of  contract  can  be  determined:  and  it  was 
upon  this  specific  ground  that  the  judge  a  quo 
rejected  all  such  evidence,  and  which  rulings 
seem  to  have  been  acquiesced  in.  The  city 
ordinance  declaring  relator's  plant  and  its 
method  of  garbage  removal  to  be  a  nuisance 
does  not  dispose  of  the  legal  right  of  relator  in 
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the  premises,  nor  wis  it  intended  to  have  that 
effect;  for  we  have  the  admission  in  the  record 
and  in  the  argument  that  it  was  made  the 
foundation  only  of  the  subsequent  action  of 
the  city  in  undertaking  the  removal  of  gar- 
bage through  its  department  of  public  works, 
not  as  a  basis  of  proceedings  for  the  forfeiture 
of  the  contract  of  the  city  with  the  fertilizing 
company.  It  is  quite  impossible  to  conceive 
of  the  city's  course  of  dealing  with  its  contract 
creditors,  having  the  legal  effect  of  absolving 
her  from  the  performance  of  a  plain,  minis- 
terial duty  to  them,  or  to  place  the  relator  in 
the  position  of  suing  for  the  specific  perform- 
ance of  her  contract,  same  being  perfect,  in- 
tact, and  unassailed.  and  the  company  in  full 
possession  of  the  garbage  district  of  the  city. 
Not  only  so,  but  the  contract  of  the  city  is  one 
for  the  payment  of  a  certain,  definite  sum  of 
money,  from  the  annual  revenues  of  the  year 
1887,  to  be  raised  by  taxation.  But,  under  the 
express  provisions  of  our  Code,  specific  per- 
formance is  an  element  of  the  contract  to  do, 
or  not  to  do,  for  they  declare,  vit,:  "On  the 
breach  of  an  obligation  to  do,  or  not  to  do, 
the  obliffee  is  entitled  either  to  damages,  or,  in 
cases  which  permit  it,  to  a  specific  perform- 
ance of  the  contract,  at  his  option,  or  he  may 
require  the  dissolution  of  the  contract,"  etc. 
(Our  italics).  Rev.  Civ.  Code,  art.  1926.  It 
is  apparent  from  a  casual  inspection  of  that 
language  that  the  demand  for  the  specific  per- 
formance of  a  contract  to  do,  or  not  to  do» 
must  be  preceded  by  a  breach  of  it  on  the  part 
of  the  obligor;  and  such  breach  entitles  the  ob- 
ligee in  the  contract  to  sue  the  obligor  for  the 
specific  performance  of  it,  or  for  its  annulment 
and  the  consequent  damages.  # 

It  is  manifest  that  this  suit  Is  not  for  the 
specific  performance  of  a  contract  at  all:  (1) 
Because  it  is  not  instituted  by  the  obligee  in 
the  contract,  which  is  made  the  essential  re- 
quisite by  the  Code;  (2)  the  engagement  of  the 
city  is  neither  to  do  nor  not  to  do;  (8)  there  ia 
no  breach  of  contract  alleged,  but  a  default  of 
the  obligee  in  carrying  out  its  terms;  and  (4) 
it  proceeds  in  the  affirmance  of  the  contract, 
seeking  to  obtain  its  avails^  and  keep  same  in 
force  in  future.  Relief  by  compelling  specific 
performance  is  just  the  reverse  of  this  proceed- 
ing in  every  essential  particular.  Had  the 
city,  in  pursuance  of  her  nuisance  ordinance, 
taken  the  initiative  by  instituting  suit  for  the 
revocation  of  her  contract  with  the  fertilizing 
company,  or  to  compel  full  compliance  with 
Its  contract  by  removing  garbage,  she  would 
have  presented  a  case  of  specific  performance 
under  the  Code,  possibly.  The  contract  of 
sale  furnishes  frequent  illustrations  of  this 
principle;  and,  to  make  the  application,  let  us 
take  the  case  of  Citizentf  Bank  v.  James,  26 
La.  Ann.  267,  wherein  specific  performance 
was  demanded  of  an  intending  purchaser,  and 
of  which  the  court  said:  "The  bank  asks  that 
the  defendant  shouid  be  compelled  to  comply 
with  the  terms  of  his  contract.  It  is  not  in 
our  power  to  force  him  to  do  so  [that  is,  to 
purchase  the  property].  The  penalty  he  in- 
curs for  violating  it  is  the  damage  he  has  oc- 
casioned." In  the  contract  under  considera- 
tion, what  did  the  citv  oblige  herself  to  dof 
Nothing  but  to  pay  relator,  for  the  removal  of 
garbage  from  the  streets,  the^^oe  stipulated 
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in  ber  ordinaiiee  and  contract  They  contain 
no  other  alternative  obligation  of  any  kind.  The 
contract  of  the  city  was  one  to  give.  Hev. 
Civ.  Code,  art.  1^09.  Having  refused  or  failed 
to  pay,  what  damages  can  be  awarded  against 
ber?  None  except  the  interest  which  results 
from  her  default  "in  the  performance  of  an 
obligation  to  pa]r  money."  Id.  arts.  1986, 
1986.  But  the  situation  is  relieved  of  any 
difficulty  by  comparioff  the  article  last  cited 
with  a  subsequent  article  which  declares,  ms.; 
"Where  the  object  of  the  contract  is  anything 
but  the  pavmeut  of  money,  the  damages  due 
to  the  creditor  for  its  violation  are  the  amount 
of  the  loss  he  has  sustained,  and  the  profit  of 
which  he  has  been  deprived/'  etc.  Id.  art 
1984. 

But.  even  applying  to  this  case  the  princi- 
ples of  specific  performance,  they  lack  appli- 
cation, because  the  respondent  is  a  municipal 
corporation,  nan  tut  jvri$.  It  would  be  an 
altogether  different  situation  confronting  us  if 
the  respondent  were  a  private  corporation  or  a 
private  individual,  and  the  city  were  the  relat- 
or, as  in  State,  New  Orleans^  v.  2feu>  Orleans 
d  0,  B,  Co.  87  La.  Ann.  589,  upon  which  the 
city  attorney  relies.  In  that  case  the  city,  as 
relator,  sought,  by  a  writ  of  mandamus,  to 
compel  the  respondent  to  proceed  at  once  to 
repair  a  certain  street  of  the  city;  and  the  ob- 
ligation sought  to  be  thus  enforced  was  one  of 
the  stipulations  in  a  contract  of  sale.  The 
writ  was  refused,  and  properly.  State,  Ifew 
Orleans,  v.  Hew  Orleans  dt  N,  K  B.  Co,  42  La. 
Ann.  188,  was  a  similar  case.  State,  McEnery, 
V.  NichoOs,  42  La.  Ann.  222,  and  StaU,  Nets 
Orleans,  v.  New  Orleans  db  C.  R.  Cb.  44  La. 
Ann.  1026,  are  of  the  same  tenor  and  pur- 
port. It  is  conspicuous  that  in  each  of  those 
cases  the  city  of  New  Orleans  was  relator, 
but  in  none  of  those  cited  was  she  re- 
spondent; and  it  ia  confidently  believed  that 
no  such  case  can  be  found  in  which  the 
city  was  respondent  But  there  is  still  an- 
other principle  of  more  controlling  force  in 
interpreting  the  relator's  remedy  against  the 
municipality,  and  that  is  that  the  agreement 
between  the  parties  is  not  a  contract,  in  the 
ordinary  acceptation  of  the  term, — the  subject- 
matter  of  this  mutual  agreement  being  the 
removal  of  garbage  from  the  streets  of  the  city, 
under  municipal  regulations  in  respect  to  the 
exercise  of  tbe  police  power  of  the  ciW. 

The  city  ordinance  proposing  and  n>undinff 
the  engagement  primarily  rests  upon  the  fol- 
lowing^ legislative  enactments,  viz.:  Acts 
1877,  £x.  Sess.  No.  14;  AcU  1882,  No.  40; 
Acts  1888,  No.  94.  In  Mason  v.  Shawnee- 
town,  77  111.  538,  the  court  said:  [in  teffectj 
The  ordinance  cannot,  we  think,  be  treated  as 
a  mere  contract  between  the  city,  as  proprietor 
of  tbe  land  on  which  the  right  of  way  is 
granted,  and  the  railroad  company,  to  which 
DO  one  else  is  privy,  and  under  which  no  third 
person  can  derive  immediately  any  private 
right,  prescribing  conditions  of  the  grant,  to 
be  enforced  only  bv  tbe  city  itself.  Although 
it  takes  tbe  form  or  a  contract,  provides  for  its 
acceptance,  and  contemplates  a  written  agree- 
ment in  execution  of  it,  it  is  also,  and  primar- 
ily, a  municipal  regulation,  and,  as  such,  be- 
ing duly  authorized  by  the  lesistative  power 
of  the  state,  has  the  force  of  bw,  within  the 
97L.R.  A. 


limits  of  the  city.  This  extract  from  tbe 
opinion  of  the  Illinois  court  was  ouoted  with 
approval  by  the  supreme  court  in  Hayes  v. 
Michigan  C.  B  Co.  Ill  U.  S.  228.  28  L.  ed. 
410.  For  the  enforcement  of  such  a  contract 
or  engagement  against  the  city,  mandamus  is 
the  proper  remedy;  but,  if  it  be  held  that  the 
relator  has  not  that  right,  what  other  adequate 
and  sofllcient  remedv  is  there  remaining  to  the 
relator?  In  Abaseal  v.  New  Orleans,  48  La. 
Ann. -565,  we  held .  tbe  holders  of  floating  debt 
certificates  were  not  entitled  to  recover  ab- 
solute money  Judgments  against  the  city.  To 
tbe  same  effect  are  the  following  cases,  viz,: 
Johnson  V.  New  Orleans,  46  La.  Ann.  714; 
Newgass  v.  New  Orleans,  42  La.  Ann,  169; 
Barber  Asphalt  Patting  Co,  v.  New  Orleans,  48 
La.  Ann.  464;  State,  Fernandez,  v.  New  Or- 
leans, 45  La.  Ann.  1889;  Fernandez  v.  New 
Orleans,  46  La.  Ann.  1180. 

If  tbe  mandamus  be  rtsf  used,  the  ordinances 
approving  the  budget  aa  it  now  stands,  and 
making  the  appropriations  of  the  revenues  of 
the  current  year  to  the  pavment  thereof,  be- 
come absolute  and  irrevocable;  and  there  will 
not  remain  a  single  farthing  which  will  be  ap- 
plicable to  the  payment  of  relator's  claims. 
And,  in  case  its  claim  for  monthly  allowances 
for  tbe  removal  of  garbage  is  denied,  it  vir- 
tually becomes  a  floating  indebtedness,  which 
cannot  be  reduced  to  judgment,  with  no  pos- 
sible revenue  to  meet  it,  save  and  except  any 
surplus  there  may  be  in  any  future  year  over 
•and  above  the  current  expenditures.  In 
SkLte,  Fazende,  v.  New  Orleans,  85  La.  Ann. 
221,  the  court  held  that  mandamus  would  not 
lie  to  compel  the  municipal  authorities  to  place 
a  sum  on  the  budget  after  the  appropriation 
had  been  made  to  the  expenditures  therein 
specified;  and  in  State,  Samary,  v.  New  Or- 
leans, 84  La.  Ann.  469,  the  writ  of  mandamus 
to  compel  the  dty  authorities  to  provide  for 
and  set  apart  a  sufficient  amount  of  the  rev- 
enues to  pay  the  interest  on  the  relator's  bonds 
was  refused,  because  the  appropriations  in  the 
budget  had  exhansted  the  city's  limit  and 
power  of  taxation.  This  theory  finds 
ample  illustration  in  our  opinion  in  State,  Fay, 
V.  New  Orleans,  49  La.  Ann.  946.  If  this  re- 
sult be  reached,  it  will,  of  course,  be  out  of 
the  question  for  the  relator  to  continue  the  op- 
eration of  its  large  and  expensive  plant,  as  it 
will  be  deprived  of  the  revenues  which  the  or- 
dinance and  garbage  contract  make  applicable 
thereto.  This  result  should  not  be  brought 
about  by  the  decree  of  this  court,  unless  it  is 
made  absolutely  necessary  by  the  inexorable 
demands  of  tbe  law,  particularly  in  view  of 
the  fact  that  the  budget  carries  an  allowance 
for  garbage  alone,  which  is  $70,000  in  ezcess 
of  all  the  requirements  of  the  department  of 
public  works,  for  the  collection  and  removal 
of  garbage  for  and  during  the  entire  year  1897. 
And  in  view  of  the  fact— one  that  is  worthy  of 
serious  consideration— that  the  judge  a  quo 
rendered  judgment  in  favor  of  the  relator,  and 
made  the  mandamus  peremptory,  the  relator's 
claim  to  relief  i&  greatly  strengthened,  as  a  de- 
cree of  the  court  below  is  entitled  to  considera- 
tion and  weight,  and  particularly  in  cases 
when  the  delerminative  questions  of  law  or 
fact  are  closely  or  nearly  equally  balanced.  And 
that  consideration  and  weighuare  increased 
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and  streoji^heiied  by  the  strong  equities  that 
are  in  favor  of  tlie  relator's  demand,  as  well  as 
the  fact  that  the  city  budget  carries  an  appro- 
priation largely  in  excess  of  the  city's  needs 
for  the  removal  of  garbage  for  the  current 
year.  To  permit  such  an  interpretation  to  be 
placed  upon  relator's  right  in  the  premises 
would  be  equivalent  to  devestiture  of  its  vested 
riglus,  which  we  said  in  the  Wolf  Case  could 
not  be  done  at  the  whim,  the  caprice,  or  the 
dissatisfaction  of  the  council.  The  manda- 
mus proceeding  of  the  relator  having  been  filed 
and  the  prpliroinary  writ  having  been  issued 
to  and  5:erved  upon  the  mayor  of  the  city  im- 
mediately after  the  budget  was  published,  it 
had  the  legal  efiPect  of  staying  matters  in  that 
condition  until  the  right  to  a  peremptory  writ 
was  judicially  determined.  The  subs^uent 
adoption  of  city  ordinances  approving  and 
making  the  budget  final  had  a  like  effect  as 
the  homologation  of  an  administrator's  ac- 
count so  far  as  not  opposed.  It  did  not  affect 
the  status  of  the  claim  of  relator  to  have  the 
budget  allowance  for  garbage  so  adjusted,  ju- 
dicially, as  to  meet  its  requirements.  In  that 
respect  the  budget  is  open  to  investigation  and 
restatement,  just  as  an  administrator's  account 
which  has  been  opposed.  Consequently,  there 
is  no  legal  obstacle  to  the  adjustment  of  the 
budget  so  as  to  make  it  conform  to  the  relat- 
or's demands. 

In  conclusion  there  is  but  one  word  to  be 
said  about  the  city's  right  to  have  relator's  in- 
junction dissolved  on  bond,  and  that  is  that, 
by  thus  suspending  the  injunction,  its  effect 
would  have  been  destroyed,  the  city  being  dis- 
pensed from  giving  bond  in  all  cases.  The 
object  of  the  mandamus  is  to  compel  the  citv 
council  to  apply  the  amount  of  $120,000  al- 
ready appropriated  in  the  budget  for  garbage 
removal  to  its  demands;  and  that  of  the  in- 
junction is  to  restrain  them  from  diverting  or 
misapplying  this  fund,  when  created,  to  any 
other  purpose,  thus  protecting  the  relator  in 
its  franchise  and  contract  rights.  This  case  is 
easily  distinguished  from  that  of  State,  Fay,  v. 
New  Orleans,  49  La.  Ann.  946,  and  the  au- 
thorities cited  therein.  Mandamus  wasclaimed 
in  that  case  on  the  authority  of  §  2  of  act  No. 
6  of  1870,  Ex.  Sess. ,  to  compel  the  respond- 
ents "to  budget  a  sufficient  amount"  to  pay 
and  satisfv  the  relator's  two  judgments  for 
money,  which  had  been  rendered  against  the 
city  in  previous  years,  the  budget  containing 
no  provision  of  any  kind  for  the  payment  oi 
judgments. 

The  following  is  the  city's  return :  "Relator 
is  the  owner  of  two  judgments  against  the 
city  of  New  Orleans,  on  which  there  remains 
unpaid  a  balance  of  $2,065.94.  He  applied  to 
the  lower  court  for  a  mandamus  to  compel  the 
mayor  and  council  to  budget  in  the  general 
budget  for  1897  the  amount  necessary  to  pay 
his  judgment.  This  application  was  made 
December  7,  1896,  and  the  wiit  was  made 
returnable  on  December  21,  1896.  The  bud- 
get was  adopted  on  December  16,  1896.  The 
return  to  the  writ  was  filed  on  December  21, 
1896,  and  stated,  for  reason  why  the  manda- 
mus should  be  refused:  (1)  That  relator's  peti- 
tion disclosed  no  cause  of  action.  (2)  That  the 
budget  for  1897  had  already  been  adopted,  and 
all  the  revenues  for  1897  disposed  of  by  the  same, 
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and  that  the  appropriations  made  for  specific 
purposes  cannot  be  diverted  from  those  objects 
for  any  cause  whatever,  but  remain  sacred  to 
the  objects  of  the  appropriation.  (8)  That  the 
budget  of  1897  exhausts  all  the  revenues  of 
that  year,  as  named  in  said  budget.  (4)  That 
it  is  the  duty  of  the  council  to  estimate  the  re- 
ceipts and  expenses  in  preparing  the  annual 
budget,  and  after  it  has  done  so,  in  the  exer- 
cise of  its  discretion,  its  action  cannot  be  re- 
viewed in  a  mandamus  proceeding.  (5)  That 
rolator^s  demand  is  an  ordinary  money  de- 
mand, and  he  is  limited  in  his  action  against 
the  funds  and  taxes  and  collections  of  the  par- 
ticular year  during  which  the  obligations  which 
form  the  basis  of  his  judgment  were  created. 
(6)  That,  the  city  cannot  legally  apply  the 
taxes  of  1897  for  the  pajrment  of  any  other  ex- 
penses than  those  of  1897.  And  the  respond- 
ent pleaded  a  general  denial."  The  provisions 
of  the  acton  which  the  relator  relied  are  to  the 
effect  that  the  comptroller  of  the  city  was  re^ 
quired  to  warrant  upon  the  treasurer  for  the 
amount  due  upon  any  registered  judgment, 
without  any  special  appropriation,  if  there 
was  suflScient  money  in  the  treasury  to  pay 
same  specially  designated  for  that  purpose  in 
the  annual  budget;  otherwise,  the  statute  pro- 
vided "that  the  common  council  shall  have 
power,  if  they  deem  proper,  to  appropriate^ 
from  the  money  set  apart  in  the  budget  or  an- 
nual estimate  for  contingent  expenses,  a  suffi- 
cient sum  of  money  to  pay  said  judgment,, 
but,  if  no  such  appropriation  be  made,  .  .  . 
then  all  judgments  shall  be  paid  in  the  order 
in  which  they  shall  be  filed  and  registered. 
.  .  .  from  the  first  money  next  annually 
set  apart  for  that  purpose."  On  the  face  of 
the  statute,  the  duty  was  purely  discretionary; 
and  no  claim  was  made  by  the  relator  that 
there  is  in  the  budget  for  1897  any  money  in 
the  contingent  fund  that  is  applicable  to  his 
judgments.  The  city  oannot  be  permitted  to 
exclude  the  garbage  company  from  the  garbage 
fund  that  has  been  appropriated  and  apply  it 
to  her  own  use,  in  direct  violation  of  her  con- 
tract. This  controvert  may  be  epitomized 
as  one  for  the  control  of  an  existing  appropria- 
tion in  the  annual  budget  for  garbage  removal 
during  the  current  year  (1897),  the  relator 
claiming  under  its  contract,  and  the  city  claim  - 
ing  it  for  itself,  disavowing  its  contract.  It  is 
evident  that  both  are  not  entitled  to  collect 
garbage,  and  hence  both  are  not  entitled  to  be 
compensated  for  performing  the  service.  The 
right  of  no  third  person  is  involved  ;and,  the  bud- 
get having  been  approved  by  the  council  since 
the  preliminary  writ  of  mandamus  was  served, 
it  has  become  final  and  conclusive  in  all  other 
respects  than  that  of  the  garbage  appropria- 
tion. No  readjustment  of  the  budget  is  con- 
templated in  respect  to  any  other  claim  which 
is  carried  on  the  budget.  No  increase  of  gar- 
bage allowance  is  demanded,  and  no  increase 
in  the  total  appropriation  is  demanded.  If 
the  mandamus  is  made  peremptory,  the  city 
will  be  necesarily  excluded  from  the  use  of  the 
garbage  fund  when  realized  bv  the  depart- 
ment of  public  works;  and,  if  it  be  denied,  the 
garbage  company  will  be  forced  to  discontinue 
its  collection  altogether.  If  the  city  is  kept  to 
her  contract,  it  will  not  require  the  fund;  and 
the  has  the  correlative  right  to  coerce  relator's 
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performance  of  duty  mder  it  Evidently,  tbe 
city  has  not  the  right,  summarily,  to  displace 
a  contractor  In  the  manner  proposed;  and  it  is 
equally  evident  that  it  can  be  coerced  to  per- 
form the  plain,  ministerial  duty  of  budgeting 
relator's  claim  as  provided  in  tbe  ordinance 
and  as  required  by  law. 

It  is  manifest  from  tbe  face  of  tbe  record 
that  tbe  writ  should  be  made  peremptory:  (1) 
Because  garbage  must  be  removed  immedi- 
alely,  in  order  that  tbe  health  of  the  inhabit- 
ants of  tbe  city  may  not  be  endangered;  (8) 
becaupe  the  department  of  public  works  is 
dumping  garbage  on  the  yacant  lota  and 
squares  of  the  city,  to  the  detriment  of  the 
public  health,  and  into  the  Mississippi  river,  in 
front  of  the  city,  in  contravention  of  a  crim- 
inal law  of  tbe  United  States;  and  (8)  because 
the  relator  has  a  sufficient  force,  and  the  means 


of  removinir  garba^,  in  poeaesaion,  and  % 
plant  in  full  operation,  adequate  for  tbe  pur- 
pose of  removing  and  disposing  of  garbage 
without  either  dumping  same  on  vacant 
squares  or  in  the  Mississippi  river.  And,  ob- 
serving the  rule  of  law  "that  courts  (pf  justice) 
will  generally  take  notice  of  whatever  ought 
to  be  generally  known  within  the  limits  of 
their  jurisdiction''  (1  Greenl.  Ev.  %  6),  we  will 
take  notice  of  the  fact  that  such  a  disposition 
of  the  case  will  be  in  keeping  with  recent 
recommendations  which  the  secretary  of  war 
has  made  upon  the  subject  to  the  mayor  of 
the  city,  since  the  submission  of  this  case.  En- 
tertaining these  views,  the  mandamus  should 
be  made  peremptory. 

BlfcwchEbrdt  J.,  concurs. 


MISSISSIPPI  SUPREME  COURT. 


Mary  A.  CARSON  et  al,,  Appt$., 

V, 

VICK8BURG  BANE. 
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The  widow  and  ehlldren*  and  not  a  ered- 
itor,  are  entitled  to  the  benefits  of  an 
endowment  eertifleate  of  a  deceased  mem. 
ber  of  tbe  Knights  of  Pythias,  although  he  had 
cbEDRed  tbe  beoeflclary,  substituting  for  his  wife 
another  person  whom  he  intended  to  be  a  nom- 
inal beneflolary  as  trustee  for  a  creditor,  since  the 
oonstltadon  of  the  organization  provides  that  the 
benefits  shall  be  for  persons  related  to  or  depend- 
ent upon  tbe  member,  and  that  the  beneilt  shall 
never  be  appropriated  to  the  payment  of  any 
debts  against  the  estate  of  the  deceased  member. 

(May  M.  1897.) 

APPEAL  by  defendants  from  a  decree  of  the 
Chancery  Court  for  Warren  County  in 
favor  of  complainant  in  a  proceeding  to  deter- 
mine tbe  right  to  proceeds  of  a  certificate  of 
membership  in  a  benefit  association .    Beversed. 

Tbe  facts  are  stated  in  the  opinion. 

liesars.  Miller*  Smith*  Ik  Hirsh  for  ap- 
pellants. 

Messrs.  Shelton  St  BmninI  and  Dabney 
Ik  MeCabe  for  appellee. 

Terral»  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  contest  between  the  Yicksburg 
Bank,  as  complainant,  and  Mary  A.  Carson, 
respondent  and  cross* complainant,  as  to  the 
application  of  the  proceeds  of  a  certificate  of 
membership  in  section  84  of  the  Endowment 
Rank  of  the  EniKbU  of  Pythias,  at  Yicksburg, 
paid  into  court  by  the  board  of  control  of  the 
supreme  lodge  of  said  order.    It  appears,  from 


the  pleading  and  evidence  In  tbe  case,  that 
John  C.  Carson  was,  on  the  12th  day  of  No- 
vember, 1890,  admitted  to  membership  in  sec- 
tion 84,  Knights  of  I^tbias,  and  a  certificate 
thereof,  in  the  sum  of  |8,000,  payable  to  Mary 
A.  Carson,  was  issued  to  him;  that  said  John 
C.  Carson,  having  become  indebted  to  John  F. 
Hal  pin  Company,  an  Incorporated  mercantile 
company,  in  a  sum  of  money  largely  exceed- 
ing $8.dOU.  and  for  tbe  purpose  of  securing  said 
John  F.  Halpin  Company  its  said  debt,  did,  oa 
the  9th  day  of  May,  1801,  at  tbe  request  of 
said  John  F.  Halpin  Company,  cause  a  change 
to  be  made  in  the  beneficiary  of  his  said  certi- 
ficate of  membership,  whereby  J.  K  Bruzelius 
was  substituted  for  said  Mary  A.  Carson;  that 
said  Bruzelius  was  not  intended  to  be  the  real 
beneficiary  in  said  certificate,  but  was  so  named 
that  said  John  F.  Halpin  Company  might  be- 
come the  real  beneficiary  therein:  that  said 
Carson  delivered  said  certificate  of  membership 
to  said  John  F.  Halpin  Company  as  collateral 
security  for  the  debt  due  it  by  him;  that  tbe 
Yicksburg  Bank,  by  assignment,  has  become 
entitled  to  all  tbe  interest  in  and  right  to  said 
endowment  certificate  as  fully  as  the  same  waa 
vested  in  said  John  F.  Halpin  Company;  that 
said  John  F.  Halpin  Company,  from  the  time 
of  tbe  assignment  to  it  as  collateral  security  of 
said  certificate  of  membership,  paid  to  the 
Eni^hts  of  I^thias  all  the  dues  and  assess- 
ments of  said  John  C.  Carson  up  to  the  date  of 
bis  death;  and  that  John  C.  Carson  died  in  tbe 
month  of  January,  1898,  a  member  in  good 
standing  in  said  benevolent  society.  It  further 
appears  that  the  defendant  corporation  denied 
any  knowledge  of  the  purpose  of  Carson  in 
changing  the  beneficiary  from  Mary  Carson  to 
Bruzelius,  and  there  is  no  evidence  that  it  had 
any  notice  or  information  of  such  purpose,, 
though  perhaps  Maganos,  the  secretary  of  seo- 


NOTa.-*For  an  inralid  attempt  to  substitute  ben- 1    As  to  change  of  beneficiaries  in  an  irreguJar 
eflclarles,  see  also  Jory  v.  Supreme  Ck)uncil,  A.  L.  [  mode,  see  mrte  to  Grand  Lodge,  A.  O.  U.  W.  v» 


of  H.  (Ciil.)28L.R.A.783. 
87  L.  R  A. 

See  also  46  L.  R.  A.  oOO. 
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tioD  34,  EndowmeDt  Hank,  had.  good  leaaon  to 
be]ieve  tbnt  it  was  done  for  tbe  purpose  of  mak- 
iug  Bruzelius  the  nominal  beneficiary »  and  for 
the  purpose  of  passing  it  to  the  John  F.  Hal- 
pin  Company  as  collateral  secaritv.  The 
f  8,000  endowment  was  ready  to  be  paid  bv  the 
defendanf  company,  and  by  agreement  of  the 
parties  was  placed  in  the  Yicksburg  Bank  to 
sbide  the  result  of  this  suit. 

In  accordance  with  the  act  of  Congress  en- 
titled "An  Act  to  Provide  for  the  Creation  of 
-Corporations  in  the  District  of  Columbia  by 
General  Law,  Approved  May  6,  1870,"  Joseph 
T.  E.  Plant  and  six  others  filed  in  the  office  of 
the  register  of  deeds  in  the  District  of  Colum- 
bia a  certificate  of  association  to  incorporate 
themselves  and  their  associates  as  a  benefit  so- 
ciety under  the  name  of  the  "Supreme  Lodee 
of  the  Kniffhts  of  Pythias  of  tbe  V^orld."  The 
charter  and  constitution  of  said  association  is 
incorporated  in  the  record  of  this  case,  and  at 
the  time  Oarson  was  admitted  a  member  that 
part  of  the  constitution  which  is  material  to 
this  case  is  set  out  below,  but  at  the  time  of  the 
•death  of  Carson  that  part  of  it  between  brack- 
ets had  been  repealed  and  annulled: 

Article  12.  Beneficiariea. 
Section  1.  Each  applicant  for  membership 
4n  the  endowment  rank  shall  designate  in  his 
application  some  person  or  persons,  related  to 
or  dependent  upon  him  for  support,  as  herein- 
after provided,  to  whom  the  benefit  shall  be 
paid  when  due;  and  the  name  or  names  and 
the  relationship  of  the  person  or  persons  so  des- 
iffnated  shall  be  inserted  in  the  endowment  cer- 
tificate, except,  in  case  when  the  endowment 
is  made  payable  to  wife  and  children,  the 
names  of  the  children  mav  be  omitted,  and  in 
the  event  of  such  member^s  death  all  survivins^ 
•children  of  deceased  shall  be  considered  legal 
beneficiaries:  [provided,  that  an  applicant 
may  name  as  beneficianr  his  bethrothed,  his 
aubordinate  lodge,  his  enoowment  rank  section, 
or  a  brother  knight.]  The  interest  of  any  per- 
son so  designated,  or  their  heirs,  shall  cease 
and  determine  in  case  of  his  or  her  death  dur- 
ing the  lifetime  of  such  member.  Upon  the 
•death  of  a  member  of  this  rank,  the  benefit,  as 
specified  in  the  endowment  certificate,  shall  be 
paid  bv  the  supreme  secretary  by  warrant  on 
the  endowment  rank  depositary,  signed  by  tb^ 
president  of  the  board  of  control  and  attested 
by  tbe  supreme  secretary,  through  the  secre- 
tary of  the  section,  to  tbe  person  or  persons 
•designated  in  said  certificate  as  entitled  thereto. 
In  case  of  tbe  death  of  the  person  or  persons 
designated  as  entitled  to  such  benefit  before  the 
same  shall  have  accrued,  it  shall  be  paid  to  the 
widow  and  children  of  the  deceased  member; 
■and,  if  there  be  no  widow  nor  children,  nor 
any  of  them,  it  shall  be  paid  to  the  father  and 
mother,  sisters  and  brothers,  share  and  share 
alike;  provided,  that  the  amount  of  said  bene- 
fit shall  be  held  sacred,  a  legacy  to  and  for  said 
legatees,  and  shall  never,  under  any  circum- 
atances,  be  liable  for  nor  be  appropriated  to 
the  payment  of  any  debts  against  the  estate  of 
aald  deceased  member.  If  none  of  the  persons 
herein  designated  as  entitled  to  said  benefit  be 
alive  when  the  same  shall  accrue  [then,  and  in 
that  case,  the  said  benefit  shall  be  paid  to  the 
lawful  heirs  of  the  deceased  member,  and  if 
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there  be  no  such  hefrtl  the  liability  of  tbe  En- 
dowment Rank,  Knights  of  Pythias  of  tbe 
World,  by  reason  of  said  certificate,  shall  cease 
and  determine. 

It  is  clear  that  Carson,  in  causing  the  endow- 
ment certificate  to  be  made  payable  to  Bruze- 
lius,  did  so  for  the  purpose  of  pledging  it  to 
John  F.  Halpin  Company  as  a  security  for  the 
debt  due  it  by  him.  The  bill  of  i  be  V icksbure 
Bank  charges  this  fact;  the  respondent  and 
cross- complainant,  Mary  Carson,  admits  it; 
and  Bruzelius  himself,  at  the  final  hearing,  vir- 
tually admitted  tbe  same  thing.  If,  therefore, 
it  was  competent  for  Carson  to  dispose  of  his 
endowment  certificate  in  that  manner,  the  right 
of  the  bank  to  the  fund  is  complete.  It  Is  set- 
tled that  the  right  of  a  beneficiary  of  a  benevo- 
lent society,  like  this  of  the  Knights  of  Pythias, 
is  inchoate,  imperfect,  and  ambulatory  until 
the  death  of  the  member  holding  the  endow- 
ment certificate;  that  suoh  right  u  a  mere  ex- 
pectancy, liable  to  be  defeated' by  a  change  of 
appointment  legally  made.  As  Carson  surren- 
dered to  the  supreme  lodge  of  the  Knights  of 
Pvthias  the  endowment  certificate  pavable  to 
his  wife,  Mary  Carson,  she  can  predicate  no 
right  to  this  fund  under  such  surrendered  cer- 
tificate.   It  was  thereby  canceled. 

The  Knights  of  Pythias  is  a  corporation 
created  by  law.  A  corporation  possesses  only 
tbe  powers  and  capacities  which  are  specifically 
granted  by  the  act  of  incorporation,  and  such 
as  are  necessary  to  carry  into  effect  the  powers 
expressly  gran  ted.  It  can  only  make  such  con- 
tracts as  are  connected  with  the  purpose  for 
which  it  was  created,  and  which  are  necessary, 
either  directly  or  indirectly,  to  answer  that  end. 
The  Knishts  of  Pythias,  under  the  act  of  Con- 
gress authorizing  its  creation  for  benevolent 
purposes  only,  has  prescribed  to  itself  a  consti- 
tution and  by-laws  in  harmony  with  said  act, 
whereby  it  undertakes,  in  consideration  of  cer- 
tain dues  and  assessments,  to  secure  on  the  death 
of  the  member  a  pecuniary  benefit  to  hia  widow 
and  children,  or,  if  he  leave  no  widow  orchild, 
to  his  father  and  mother,  sisters  and  brothers, 
and  to  no  other  persons.  Its  constitution  ex- 
pressly declares  that  the  amount  of  the  benefit 
shall  be  held  sacred,  a  legacy  to  and  for  said 
legatees,  and  shall  never,  under  any  circum- 
stances, be  liable  for, nor  be  appropriated  to,  the 
payment  of  any  debts  against  the  estate  of 
the  deceased  member.  It  is  obvious  that,  if  the 
member  holding  the  endowment  certificate 
could  validly  transfer  it  to  his  creditor  as  a  se- 
curity for  his  debt,  the  policies  of  such  societies, 
like  those  of  regular  insurance  companies, 
would  become  to  some  extent  the  subject  of 
trade  and  speculation,  in  contravention  of  the 
expressed  policy  of  the  law  creating  them,  and 
in  total  subversion  of  the  avowed  objects  of 
these  associations.  It  was  taken  for  granted, 
in  More  v.  Bennett,  140  III.  69,  15  L.  R.  A.  361, 
that  the  constitution  and  bylaws  of  an  associa- 
tion constitute  the  contract  between  the  society 
and  its  members.  While  the  right  of  the  ben- 
eficiary of  a  mutual  benefit  society  of  this  kind 
is  contingent  during  the  life  of  the  appointor  or 
donor,  yet  this  imperfect  and  ambulatory  right 
becomes  a  vested  interest  on  his  death.  Does 
this  vested  right  go  to  Bruzelius  for  himself 
beneficially,  or  to  him  as  trustee  for  creditors. 
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-or  as  truftee  for  the  widow  and  children?  In 
-our  judgment  the  real  benefldariea  can  only  he 
the  persons  specified  in  the  laws  of  the  order, 
to  wit,  the  widow  and  children,  and  Bmselius 
is  a  trustee  for  them. 

Owing  to  a  difference  in  the  laws  of  the 
Knights  of  Pythiaa  from  the  laws  of  other 
similar  societies  where  like  contests  have 
arisen,  and  which  are  reported  in  the  hooks  re- 
ferred to  in  the  hriefs  of  the  learned  counsel 
in  this  case,  we  find  no  case  involyi^g  the  pre- 
cise point  in  this  case.  Some  of  ihem,  hy 
•analogy,  throw  a  faint  light  upon  it;  hut  it  is 


dim  and  uncertain.  If.  hy  reason  of  the  changis 
of  Ihe  constitution  of  the  Knights  of  Pythiaa 
before  the  death  of  Carson,  the  appointment  of 
Bruzelius  was  revoked,  still  alike  result  would 
happen,  and  the  fund  should  go  to  the  widow 
and  children. 

Wherefore  the  decree  rendered  in  the  court 
beUnt  is  retereed,  and  the  cause  is  remanded, 
with  leave  to  Mary  Carson  to  amend  her  answer 
and  cross  bill,  and  make  the  children  of  Car- 
son parties,  if  there  be  any,  and  that  the  case 
grooeed  according  to  the  principles  announced 
I  this  opinion. 


MICHIGAN  SUPREME  COURT. 


NoahW.  CHEBVER  etal. 

V, 

k.  Anna  NORTH  et  al,,  Appte, 

aos  Mioh.  880.) 

1.  A  wlU  is  Botrerokttd  by"  the weeatlon 
of  >  wibseqaent  onm  oontatning  no  clause 


of  rerooattoD,  either  at  common  law  or  under  a 
statute  provldinsr  that  do  wUl  shall  he  revoked 
unless  1)7  some  other  writing  executed  as  a  wlU, 
but  It  may  be  revived  by  the  destructioo  of  the 
latter. 

8.  One  wlio  maamrim  that  a  aecond  will 
eontaliMd  a.  danae  ofrevoeatiOB  has  ths 

burden  of  establishing  that  fact. 


KOT2.— Revocation  of  voVBL  by  stibseonent  wtil,  and 
revival  of  former  by  duitrwiion  of  the  latter* 

I.  General  ndft  at  to  I9(lte  proper. 

a.  Hevoeation  by  oreA  wUL 

b.  Eiprtn  reweaiion  by  wrUUn  toOL 

L  Ingt^ieraL 

a.  OmdUione  wMi6h  toOI  not  defeat  tke 
clause. 
«.  ImjUied  rttocation  by  other  wflL 

1.  Mere  exeeutUm  of  later  wilL 

2.  Use  ofwordM  "last  irlU*'  not  alone  stu- 

dent. 
8.  IncofneiMtent  disposftion. 

(a)  ^«eo  tike  entire  eseats. 

(b)  Am  to  apart  pro  tavlo, 

4.  Revocation  not  prevented  by  matter 
outeidethe  wOL 

a.  Aevoeotion  not  prevented  by  death  be- 
fore exeeutUm. 

a.  Rule  ae  to  holoorapMc  wWe, 

7.  Effect  of  the  ''wilUaeL'' 
IT.  ModlUcation  of  the  general  ru/es. 

a.  fr/»en  later  loOl  complements  e/M/ormer. 

1.  Rnlt  as  to  property. 

2.  Ride  as  to  executors, 

b.  TFhentiootoW^ '/ear  t/ke  same  data. 

c.  IFhen  ttoe  lotils  have  no  dates. 

d.  When  later  wid  dtepoeee  of  a  different  ee- 

tote, 

1.  JSetate  in  foreign  oountry. 

2.  Eetateheld  under  a  power, 

e.  When  later  wiU  valid  ae  to  thatteU  only. 

L  English  rule, 
2.  uimerlcannile. 

f.  TFTken Iaterii?<U invalid. 

ff.  TFTken  later  totiZk)st  or  stolen. 
CIL  Bute  applied  to  cod%eHs, 

a.  AMtoexpreeereoocatian. 
h,  Aeto  implied  revocation. 

1.  lAmUatInn  of  the  rule, 

2.  Bide  applied  to  prior  codiciL 

8.  Rule  aj^Iied  to  entire  estate. 
4.  RuleappHedtoexeeutors. 

a.  Revocation  not  prevented  by  matter 
outside  the  oodieO. 
e.  Codiea  to  earlier  lOfO  revokes  later  tpia. 
t7L.a  A. 


IV.  Bevirol  of  former  will. 

a.  By  mere  deetruetion  of  the  later, 

"L  After  implied  revocation, 
2l  ^/ter  repress  revocation. 

b.  PreewnDt,ion  and  proof  of  intention^ 
0.  Effect  of  slatutee. 

d.  By  destruction  of  revoking  eodielL 
v.  Reviixii  o//ormer  eodtett. 

I.  General  rules  OS  to  lOiRs  proper. 

In  general  the  use  of  the  term  **irlll*'  includes 
every  testamentary  disposition  of  property,  and  in 
that  sense  it  Is  used  in  the  statement  of  the  subject 
of  this  note,  but  In  the  treatment  of  the  subject- 
matter  **wtli*'  and  "oodictr'  will  be  kept  distinct  so 
far  as  possible  for  the  reason  that  dllferent  rules  of 
OoDstructlon  are  applied— a  second  will  being  aocag- 
onlstlc  to  the  flrat,  while  a  codicil  is  oonourreat 
and  agreeable  thereto  If  it  oan  be  so  and  give  the 
will  elfect. 

On  the  subject  of  revocation  of  wills  the  courts 
ha^e  differed  for  centuries.  Lord  Chief  Justice 
Byre  Is  credited  with  having  said  more  than  a  oen- 
tury  ago  that  the  law  of  rerocatlon  of  wills  was  '*a 
heap  of  heterogeneous  Instances,  depending  on 
different  principles  and  huddled  together  without 
discrimination.**  See  Walton  ▼.  Walton,  7  Johns. 
Ch.  268, 270, 11  Am.  Dec.  456. 

Much  has  been  done  in  the  last  century  to  bring 
order  out  of  chaos,  and  some  general  rules  may  be 
stated,  but  few,  if  any,  without  modifications. 

Because  of  the  great  effort  of  the  common  law  to 
carry  out  the  Intention  of  the  deceased  property 
owner  in  the  disposition  of  his  property  after  his 
death,  and  In  allowing  oral  wills  made  in  extremis 
to  revoke  prior  written  wills,  great  frauds  were 
perpetrated  by  bringing  witnesses  to  prove  pre- 
tended nuncupative  wills.  In  the  celebrated  case 
of  Mathews  v.  Warner,  reported  in  4  Yes.  Jr.  186 
211, where  nine  witnesses  were  perjured  and  the  pre- 
tended devisee  guilty  of  subornation.  Lord  Not- 
tingham said:  **I  hope  to  see  one  day  a  law  that  no 
written  will  shall  be  reroked  but  by  writing.**  This 
Is  said  to  be  the  prinolpal  case  which  led  to  the  en. 
actment  of  the  statute  of  frauds. 

ThesUtute  of  frauda  (26  Oar.  IL  ohapb  a,  1 6)  de- 
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3.  That  a.  will  was  kept  la  testator's 
eiistody»  and  ooald  oot  be  found  after  his  death, 
raises  tbe  presumption  that  it  was  destroyed  with 
a  Tlew  to  caooelatton. 

4«  Testimony  that  a  testator  exhibited 
to  witness  a  i>aper  sifpaed  and  wit- 
nessed* wbicb  did  not  dispose  of  ali  bis  prop- 
erty, and  wbioh  be  stated  made  some  sUflrbt 
changes  in  his  wiil,  of  which  he  said  certaio  per- 
sons were  executors,  accompanied  by  evidence 
tbat  such  persons  were  named  as  executors  in 
only  obe  wlil,  f  urnisbes  some  evidence  tbat  such 
paper  was  a  codldi  to  that  one. 

6.  Permitting  proponent's   counsel  to 


ask  contestant  if  she  did  not  destroy  a 
snbsequent  will  m  wbicb  she  was  beneficiarr 
isnot  reversible  error,  wbere  tbe  court  cbarg«d 
that  if  the  will  was  not  destroyed  by  testator  but 
by  anotber  person,  it  is  still  his  last  will,  since* 
altbouffb  tbe  evidence  migbt  prejudice  contest- 
ant, it  was  proper  as  bearing  upon  a  possible 
change  of  testator's  mind  towards  contestant 
6*  Under  statutes  providing^  that  in  will 
contests  the  court  may  award  costs  to 
either  party  m  its  discretion,  and  upon  appeal  the 
costs  shall  be  paid  by  appellant  or  respondent* 
"and  shall  be  directed  by  the  court,"  tbe  costs 
allowed  should  be  limited  to  the  actual  taxable 
oosts. 


Clares  **tbat  no  devise  in  writing  of  lands,  tene- 
ments, or  hereditaments,  nor  any  clause  thereof, 
shall  be  revocable,  otherwise  than  by  some  other 
will  or  codicil  in  writing  or  other  writing  declaring 
the  same  (or  by  burning  the  same,  etc.);  but  all  de- 
vises and  bequests  of  lands  and  tenements  shall  re- 
main and  continue  in  force  (until  the  same  be  burnt, 
etc.);  or  unless  the  same  be  altered  by  some  other 
will  or  codicil  in  writing,  or  other  writing  of  the 
devisor,  signed  in  the  presence  of  three  or  four 
witnesses  declaring  the  same." 

Section  22  of  the  same  statute  provided  'that  no 
will  in  writing  concerning  any  goods  or  chattels  or 
personatestatesball  be  repealed,nor  shall  any  clause, 
devise,  or  bequest  therein  be  altered  or  changed  by 
any  words,  or  will  by  word  of  mouth  only,  except 
the  same  be  in  the  life  of  the  testator  committed  to 
writing  and  after  the  writing  thereof  read  to  the 
testator,  and  allowed  by  him.  and  proved  to  be  so 
done  by  three  witnesses  at  least.** 

Before  tbe  statute  of  frauds  the  statute  of  84 
Hen.  VIIT.,  chap.  5,  had  required  wills  to  be  made 
in  writing,  but  tbat  as  there  was  no  implication 
tbat  they  should  be  revoked  in  writing,  wills  could 
be  revoked  by  parol. 

After  tbe  statute  of  frauds,  and  because  of  the 
peoulist*  construction  thereof,  a  written  revocation 
was  required  to  be  signed  by  the  testator  in  tbe 
,*presence"  of  the  witnesses,  which  was  not  re- 
quired in  the  making  of  a  will;  and  the  revocation 
was  not  required  to  be  signed  by  the  witnesses  in 
the  testator's  presence,  wbioh  was  required  in  mak- 
ing a  will. 

Almost  all  of  the  American  states  have  adopted 
the  substance  of  the  Britleh  statute  of  frauds,  but 
different  parts  have  been  omitted  by  dilTerent 
stales,  so  tbat  many  complications  arise. 

In  the  English  statute  there  was  still  a  difference 
between  devises  of  lands  and  testaments  of  per- 
sonal property,  till  in  1887,  when  by  tbe  statute  of  1 
Vict.  chap.26,willsof  all  descriptions  were  required 
to  be  executed  with  the  same  formalities  (but  by 
two  witnesses  instead  of  three). 

The  prevailing  policy  of  the  American  states  is  to 
make  no  distinction  between  devises  of- lands  and 
testaments  of  personal  property,  but  it  is  not  uni- 
versal, and  distinctions  still  arise  which  will  appear 
hereinafter. 

a.  BeweatUmhucraiwta. 

Oral  wills  may  be  effective  as  wills  when  there  is 
no  prior  will,  and  yet  not  be  effective  as  a  revoca- 
tion of  a  former  written  will  because  of  an  inter- 
vening statute.  See  Matthews  v.  Warner,  4  ^  es.  Jr. 
188,  211. 

A  nuncupative  will  is  valid  in  Wisconsin,  but 
such  a  will  cannot  take  effect  as  a  revocation  of 
the  former  will  for  the  reason  tbat  under  the  stat- 
ute (Rev.  Stat.  1874,  chap.  97, 1 10)  a  subsequent  wUI 
or  codicil  must  be  in  writing  to  work  a  revocation 
of  a  former  will.    Brook  v.  Chappell,  84  Wis.  406. 

By  the  Ohio  statute  a  written  will  duly  executed 
eanoot  be  revoked  in  part  or  in  whole  by  a  nun- 
cupative will.   M'Cune  v.  House,  8  Obio,  144. 
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I  Under  §  14  of  the  Tennessee  act  of  1784,  chap. 
22,  a  nuncupative  will  will  have  no  effect  in 
revoking  a  prtor  written  will  unless  it  **was  re- 
duced to  wriUng  in  the  lifetime  of  the  testator  and 
read  over  to  him  and  approved.**  Woodward  v. 
Woodward,  5Sneed,  40. 

^The  evidence  of  revocation  must  be  of  dignity 
equal  to  the  instrument  revoked.**  This  is  the  rule 
stated  in  Allen  v.  Huff,  1  Terg.  409,  and  approved 
by  Greer  v.  McCrackin,  Peck  (Tenn.)  301, 14  Anu 
Dec.  765. 

In  Louisiana  a  nuncupative  will  not  made  with 
the  formalities  required  by  the  statute  is  not  an 
operative  will  and  not  a  revocation  of  a  former 
duly  executed  wrttten  wUl.  HollingBhead  v. 
Sturgis,  21  La.  Ann.  4Sa 

In  New  York  a  written  will  cannot  be  revoked 
by  oral  declaration  alone.  Be  Hammond,  16  N.  Y. 
8.  R,977. 

The  power  to  revoke  a  will  by  parol  is  no  greater 
than  the  power  to  make  a  nuncupative  wiU.  Shaw 
V.  Shaw,  1  Dem.  21. 

In  Texas,  under  the  Revised  Statutes,  no  will  can 
be  revoked  except  it  be  executed  with  like  formal- 
ities  as  are  made  necessary  to  the  execution  of  s 
valid  will  in  the  first  instance.  Kennedy  v.  Up- 
shaw,  64  Tex.  411. 

A  nuncupative  will  made  in  a  foreign  country 
under  the  mistaken  supposition  that  an  earlier 
written  will  was  destroyed  in  a  catastrophe  does 
not  revoke  the  former  if  it  is  in  fact  still  existing,— 
at  least  where  the  sole  beneficiary  under  the  oral 
will  is  content  to  have  the  former  one  stand.  Goods 
of  Moresby,  1  Hagg.  Eccl.  Rep.  878. 

b.  Express  revocation  by  writUn  wUL 

1,  IngenerdU 

Where  a  will  is  revoked  by  express  words  they 
must  express  the  intention  that  the  revocation 
shall  be  immediate.  Saying  "I  will  revoke  my  will 
made  at  Pulbam**is  no  revocation;  but  **It  shall 
not  stand'*  is  a  present  revocation.  Burton  v. 
Gowell,  Cro.  Eliz.  pt.  1,  p.  806. 

Further, the  testator  must  be  of  sound  mtnd  to  re- 
voke a  will.  Cranvel  v.  Sanders,  Cro.  Jac.  497^ 
which  followed  Burton  v.  Gowell,  Cro.  Elis.  pr^  1, 
p.  308.  These  two  cases  were  decided  before  the 
statute  of  frauds  and  when  a  will  could  be  revoked 
by  oral  words,  but  the  rule  of  construction  is  stlU 
tbe  same. 

A  second  will  disposing  of  property  acquired  since 
the  making  of  the  first  will,  and  saying:  "As  to  the 
rest  of  my  real  and  personal  estate  1  intend  to  dis- 
pose of  it  by  a  ^codicil  thereafter  to  be  made  to  tbis 
my  will,*  *»— is  not  a  revocation  of  the  former  will. 
It  is  not  a  present  revocation.  Thomas,  Jones,  v. 
Bvans,  2  East.  488. 

The  rule  in  both  law  and  equity  is  that  the  words 
of  the  testator  in  the  express  revocation  are  to  be 
taken  to  mean  what  he  has  expressed.  But  wit- 
nesses are  admitted  to  show  that  a  particular  ex- 
pression such  as  a  clause  of  revocation  was  not 
part  of  his  will.  Powell  v.  Mouohett,  6  Hadd.  St  O. 
816 
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APPEAL  by  contestants  from  a  jndgment 
of  the  Circuit  Court  for  Washtenaw 
County  admitting  to  probate  an  alleged  will  of 
Merchant  H.  Goodrich,  deceased.    Affirmed. 

CROSS-APPEAL  by  proponents  from  an 
order  awarding  costs  in  favor  of  contestants  in 
a  proceeding  to  probate  the  alleged  will  of 
Merchant  H.   Qoodrich,  deceased.    Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  A.  Bogle,  with  Meters. 
Thompson  &  Harriman,  for  appellants: 

Contestants  had  the  right  to  open  and  close. 


Thomp.  Trials.  §  226,  cases  cited,  note  2, 
Sg  227,  228;  Taff\.  ffoemer,  14  Mich.  809. 

If  a  prior  will,  revoked  by  the  execution  of 
a  subsequent  will,  is  afterwards  republished  by 
the  execution  of  a  codicil  to  such  prior  will, 
and  such  codicil  is  in  turn  revolted,  the  revo- 
cation of  the  (kkHcU  under  the  circumstances 
revokes  such  will:  r 

1  Woerner,  American  Law  of  Administra- 
tion, §  66. 

There  was  no  presumption  of  law,  under 
the  evidence  In  this  case,  that  the  testator  de- 
stroyed the  later  will. 

The  presumption  of  law  that  the  testator  has 


A  clause  revokloff  all  former  wills  was  held 
not  to  defeat  a  prior  will  executing  a  power  not 
referred  to  by  the  later  wi II.  In  this  case  there  was 
evidence  tbat  the  testatrix  supposed  the  former  was 
Btill  la  foroe.  Goods  of  Mfredith,S9  L.  J.Prob. 
N.8.16fi. 

Where  there  is  an  express  revocatory  clause  it 
will  be  operative  although  itoontains  no  ioconsist- 
ent  disposition  of  property.  Be  Thompson,  11  Paige, 
468. 

Unless  the  intention  not  to  have  it  do  so  can  be 
gathered  from  the  lustrument  Itself,  for  a  written 
instrument  cannot  be  contradicted  by  paroL 
Smith  V.  McCbeeney,  16  N.  J.  Eq.  860. 

An  exprees  revocatory  clause  will  bave  the  ef- 
fect of  revoking  a  former  will  as  to  executors 
though  specific  legacies  named  in  tbe  former  will 
are  re-enacted  in  the  latter,  and  though  the  former 
will  will  be  also  probated  because  of  such  re-en- 
actment. Nelson^s  Estate,  U7  Pa.  160.  See  further, 
as  to  when  two  wille  may  stand  together, Wra,  II.  a. 

The  doctrine  in  some  of  the  American  states  is 
that  an  exprees  revocation  is  a  positive  act  of  the 
party  which  operates  by  its  own  force  without  be- 
ing at  all  dependent  on  the  consummation  of  tbe 
will  in  which  it  is  found,  and  absolutely  annuls  all 
former  devises.   James  v.  Marvin,  3  Conn.  676. 

Also  tbat  an  unconditional  revocation  is  not 
essentially  testamentary  in  its  nature,  but  it  is  a 
positive  consummated  actproduclngan  immediate 
and  conclusive  effect.  Colvin  v.  Warford,  80  Md. 
357;  Re  Thompson,  11  Paige,  468. 

Wbere,  then,  there  is  no  indication  in  the  will 
tbat  the  revocation  ie  dependent  upon  the  taking 
effect  of  the  second  will  such  a  deduction  is  not 
permissible.  The  making  of  a  will  containing  a 
revocatory  clause  is  a  revocation  of  a  preceding 
will  though  not  formally  canceled.  Price  v.  Max- 
well, 28  Pa.  28.  This  was  also  decided  in  Boudlnot 
Y.  Bradford.  2  U.  S.  SDall.  866, 1 L.  ed.  875. 

And  where  the  statute  of  frauds  is  not  in  force 
any  words  or  actsevlndng  an  immediate  intention 
to  revoke  a  will  will  be  sufficient,  Clark  t.  Bbom 
(1818)  2  Murph.  (N.  a)  28^ 

But  the  fact  that  a  purported  will  containing  a 
revocatory  clause  is  not  effective  as  a  disposition  of 
property  may  not  prevent  it  from  taking  effect  as 
a  revocation.  It  may  be  effectual  as  a  '^writing** 
under  the  statute.    Bums  v.  Travis,  117  Ind.  45. 

It  may  avail  notwithstanding  the  testator^  mis- 
interpretation of  the  law  whereby  the  last,  will  is 
inoperative  except  as  a  revocation.  Hairston  ▼, 
Hairston,  80  Miss.  276.   See  further,  infra,  L  o,  4b 

What  is  known  as  the  rule  of  dependent  relative 
revocation  rests  upon  the  decisions  in  the  often- 
cited  oases  of  Eggleston  y.  Speke  a688)  8  Mod.  268, 
and  Onions  v.  Tyrer  (1716)  1  P.  Wms.  348. 

It  is,  in  effect,  that  a  general  clause  of  revocation 
is  not  Imperative,  but  tbat  it  is  considered  with 
reference  to  tbe  intention  of  the  testator,  if  that 
intention  can  be  gathered  from  another  instru- 
ment. This  rule  is  parUcularly  applicable  in  cases 
of  inconsistent  disposition  of  estate.  See  infra,  h 
e,4. 
87L.K.  A. 


See  tbe  same  principle  applied  in  the  case  of 
codiciis,  infra,  IIL  a. 

2L  OondUiom  tohieih  toitt  not  defeat  the  clause. 

There  are  many  conditions  and  circumstances 
which  wiU  seriously  affect  a  will  tbat  bave  no  effect 
upon  tbe  express  revocatory  clause  of  that  will. 
It  is  a  general  rule  that  where  a  will  executed  ac- 
cording to  law  contains  an  express  clause  of  revo- 
cation the  doctrine  of  dependent  relative  revoca- 
tion cannot  apply.  A  declaration  in  writing  being 
duly  executed  is  unequivocal  and  conclusive  as  to 
such  intent.  If  a  will  is  competent  to  make  a  dis- 
position of  property  in  tbe  manner  it  endeavors  to 
make  it,  the  clause  of  revocation  contained  in  that 
will  WiU  not  be  obstructed  In  its  operation  by  any 
matter  outside  of  that  will  which  prevents  it  from 
operating  as  a  disposition  of  property.  The  Eng- 
lish rule  was  more  dependent  upon  tbe  intention  of 
tbe  testator,  yet  the  court  in  Onions  v.  Tyrer  (1716) 
1  P.  Wms.  843,  says  had  the  later  will  in  the  case  of 
Eggleston  v.  Speke  (1689)  3  Mod.  258,  not  devised  t  he 
lands  to  the  same  purposes,  then  the  general  clause 
revoking  the  former  will  might  have  been  a  good 
revocation.  But  tbe  American  courts  generally 
follow  the  rule  as  stated  at>ove.  Hairston  v.  Hairs- 
ton, 80  Miss.  276;  Vioing  v.  Hall,  40  Miss.  88. 

Furthermore  the  clause  of  revocation  Is  not  inef- 
fective because  the  testatrix  Is  a  feme  covert  and 
cannot  make  a  wUL  Hawksley  t.  Barrow,  L.  B.  1 
Prob.&Div.l47. 

Tbat  revocation  by  inconsistent  disposition  of 
property  is  not  rendered  inoperative  because  a  will 
is  prevented  from  taking  effect  by  matters  dehort 
a  will,  see  infra,  I.  c,  4. 

Where  a  will  duly  executed  by  a  competent  tes- 
tator contains  an  express  clause  of  revocation  It 
will  not  be  prevented  from  having  that  effect  by 
the  fact  that  the  revoking  will  could  not  take  ef- 
fect except  so  far  as  it  revoked  prior  wills.  Burns 
V.  Travis,  117  Ind.  45;  Hairston  v.  Hairston,  80  Miss. 
276. 

Or  that  tbe  will  was  made  in  a  foreign  country. 
If  it  disposes  of  tbe  entire  estate.  Cottrell  v.  Cot- 
trell,  L.  K.  2  Prob.  ft  Div.  887,  41  L.  J.  Prob.  N.  S. 
67, 26L.  T.  N.  S.  627, 20  Week.  Rep.  680. 

Nor  by  the  fact  that  it  is  consistent  with  tbe  Orst 
only  in  part   Price  v.  Maxwell.  28  Pa.  23. 

Nor  by  the  fact  that  it  disposes  of  but  part  or 
none  of  the  property.  Re  Thompson,  11  Paige,  463; 
Plenty  v.  West,  1  Robert.  264, 0  Jur.  458. 

Nor  by  the  fact  that  tbe  testator  died  within  so 
short  a  time  that  tbe  bequest  failed  under  the  stat- 
ute because  of  not  having  been  executed  as  a  will 
long  enough  to  take  effect,  and  though  the  former 
WiU  contained  the  same  bequest.  Price  v.  Maxwelli 
28  Pa.  28.  Be  Benedict,  82  N.  Y.  S.  R.  189;  Lutheran 
Congregation*s  Appeal,  118  Pa.  82. 

Nor  by  the  fact  tbat  the  former  will  had  been 
probated.    Barksdale  v.  Hopkins,  28  Ga.  882. 

Although  the  later  cannot  be  probated  because 
of  not  having  sufficient  proof  to  admit  of  it,  if 
shown  to  have  been  duly  executed  as  a  wliL  Be 
Cunningham,  88  Minn.  168, 
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himself  revoked  or  destroyed  his  will  does  Dot 
arise  until  it  has  been  made  to  appear  that  such 
wUl  caoDot  be  found. 

Finch  V.  Fineli,  86  L.  J.  Prob.  N.  8.  78; 
Podmore  v.  Whaiton,  88  L.  J.  Prob.  N.  8. 148. 

If  the  last  will  makes  a  disposition  of  the 
entire  estate  of  the  testator  it  revokes  all  prior 
wills,  and  this  is  the  effect,  whether  it  does  or 
does  not  contain  a  revoking  clause. 

8eoU  V.  Fink,  45  Mich.  241;  Rudy  v.  TJlHeh, 
69  Pa.  177.  8  Am.  Rep.  288;  Bohanon  v.  Wal- 
cot,  1  How.  (Miss.)  887,  29  Am.  Dec.  681;  Wal- 
ton V.  Walton,  7  Johns.  Ch.  258.  11  Am.  Dea 
456;  Dempaey  v.  LatD9on,  L.  R.  2  Prob.  Div.  98. 


If  a  testator  should  take  his  will  and  tear  it 
into  pieces,  declaring,  at  the  same  time, that  this 
was  done  for  the  purpose  of  revoking  it,  the 
effect  of  such  a  revocation  would  be  the  same 
as  an  express  revocation  in  a  separate  instru- 
ment, or  m  a  subsequent  will;  and  if  he  sLo  jld 
afterwards  change  his  mind  and  unite  the  torn 
fragments  of  his  revoked  will  with  the  purpose 
and  intent  of  giving  it  force  and  effect  as  a 
will,  it  will  not  be  sufficient  to  revive  or  repub- 
lish such  will. 

Ludlum  V.  0t%9,  15  Hun,  410:  Rudy  v.  Ul- 
rich,  69  Pa.  177.  8  Am.  Rep.  288;  Sotheran  v. 
Dening,  L.  R  20  Ch.  Div.  99. 


Nor  by  the  fact  that  it  makes  an  ezcepclon  as  to 
certain  legacies  named  in  the  former  will  which  it 
re-enacts  (the  former  will  may  be  admitted  to  pro- 
bate In  such  a  casein  order  that  the  legaoiep  named 
in  tbc  former  wUl  may  be  defined.  Nelson's  JSa- 
tate,147Pa.  160. 

Nor  by  the  fact  that  the  later  will  is  lost.  Re 
Cunningham,  38  Minn.  160:  Brown  v.  Brown,  8  Bl. 
ft  Bl.  886.  27L.  J.  Q.B.  N.  &  178,  4  Jur.  N.  8.  168; 
Wood  V.Wood,  L.  B.  1  Prob.  &  Div.  800, 86  L.  J.  Prob. 
N.  S.  84. 15L.  T.  N.  &  608;  Be  Forbes,  24N.  Y.  Supp. 
841. 

In  Oalif  omia  the  provisions  of  the  Code  requir- 
ing that  a  subsequent  will  must  *^*declare8uoh  rov- 
ocation  or  alteration**  only  requires  that  such  in- 
tention shall  appear  from  the  provisions  of  the  last 
will.    Clarke  V.  Bansom.  60  Cal.  606. 

But  as  to  revocation  by  apparent  intention  from 
Inconsistent  disposition,  see  next  subdivision. 

As  to  revocation  by  express  clause  where  con- 
tents unknown,  see  infra,  IL  a. 

And  as  to  express  revocation  where  former  will 
was  made  under  a  power  and  disposes  of|  a  differ- 
ent eeute,  see  in/ra,  II.  d. 

e.  Implied  revocation  bw  other  ivOL 

Swinburne  lonff  ago  said:  **No  man  can  die'wlth 
two  testaments,  and  therefore  tbe  last  and  newest 
is  in  force,  so  that  if  there  were  a  thousand  testa- 
ments, the  last  of  all  is  the  best  of  all,  and  makes 
void  tbe  former.**  Swinburne,  WiUs,  pt.  7,  •  14, 
pi.  1,  as  cited  in  1  Wms.  Bxrs.  9th  Bag.  ed.  chap.  8, 
§8. 

But  without  disputing  the  rule  thus  laid  down  tbe 
question  arises.  What  is  a  man*s  last  will  when  par- 
ticular attention  is  given  to  the  testator*S  Inten- 
tionY 

1.  Ifere  execution  of  later  wUL 

In  England,  in  1754.  St  parte  HeUier,  4  Atk.  706, 
It  was  held  that  tbe  making  of  a  second  will  was  a 
complete  revocation  of  the  first,  but  in  1770,  in  the 
case  of  Good  right,  Glazier,  v.  Glazier,  4  Burr.  8612, 
It  was  held  that  such  revocation  was  on  ly.condi. 
tional,  and  the  revocation  Itself  was  revocable  [so 
long  as  the  testator  lived. 

Mr.  Justice  Yates,  indicating  in  the  latter  case 
that  Ex  parte  Heliier,  8  Atk.  708,  might  not  be  a 
decision  to  the  contrary,  said:  **Helller*s  Case 
might  be  rightly  determined.  There  might  be  col- 
lateral evidence  of  an  intention  to  revoke;**  and  be 
then  Joined  Lord  Mansfield  and  the  other  justices 
in  basing  the  decision  on  the  final  intention  of  the 
testator. 

Four  years  later  in  the  case  of  Harwood  v.  Good- 
right.  8  Wfis.  407.  Reversed,  1  Cowp.  87,  Lofft,  668, 
Afllrmed  7  Bro.  P.  C.  488.  2  W.  fil.  037,  it  was  held 
that  *the  mere  clroumstance  of  making  a  second 
will  is  not  in  itself  a  revocation  of  a  former;**  but 
that  it  was  a  matter  of  intention  whether  a  sec- 
ond will  revoked  the  first. 

However,  the  great  value  of  these  oases  has  been 
9J  L.KA. 


in  regard  to  their  holding  in  reference  to  a  revival 
of  the  former  by  the  revocation  of  tbe  latter,  oa 
whioh  point  they  will  be  oited  hereinafter,  ififm, 
IV.;  though  because  of  subsequent  statutes  tbe 
same  is  of  less  1m  portanoe  than  formerly.     * 

By  the  construction  of  some  of  the  state  statutes 
the  mere  making  of  a  later  will  revokes  the  former, 
while  in  others  a  liberal  construction  Is  made  to 
effectuate  the  intention  of  the  testator. 

The  chief  justice  of  tbe  supreme  court  of  Penn- 
sylvania, in  1706,  in  the  case  of  Boudinot  v.  Brad- 
ford, 2  U.  8.  2  BalL  806, 1 L.  ed.  876.  stated  it  to  be 
a  principle  of  law  that  the  mere  act  of  making  a 
second  testament  Is  a  revocation  of  tbe  preceding 
testament,  in  relation  to  personal  estate;  the  law 
throwing  the  personal  estate  in  the  testator's  hands 
asuustee. 

But  the  high  court  of  errors  and  appeals  in  Law- 
son  V.  Morrison  (1702)  2  U.  8. 2  DalL  288, 1  L.  ed.  88^ 
had  held  that  where  the  second  will  was  not  known 
to  l>e  in  existence  at  the  time  of  tbe  death  of  the 
testator,  and  the  contents  were  unknown,  the  fact 
of  having  made  a  second  will  was  not  a  revocation 
of  tbe  first.  This  opens  the  question  of  the  reviv- 
al of  the  first  by  the  destruction  of  the  second,  and 
the  theory  that  no  will  is  effective  ontil  the  death 
of  the  testator,  of  which  see  Infra. 

A  complete  will  Is  a  revocation  of  the  former 
wllL  though  it  contains  no  words  of  revocation. 
Burden*8  JEtotate.  11  Pblla.  180. 

An  instrument  in  writing,  executed  so  as  to  be 
effectual  as  a  will,  is  a  revocation  of  a  former  will, 
though  it  may  have  been  intended  to  have  been 
put  in  better  form.  Arndt  v.  Arndt,  I  8erg.  if  B. 
266. 

In  Alabama,  under  the  Code.  •  1102  0873),  the 
making  of  a  subsequent  will  is  one  of  the  ways  of 
revoking  a  will,  as  In  the  case  of  Barker  v.  Bell,  48 
Ala.  284. 

**From  the  date  of  the  revocation,  tbe  will  re- 
voked ceases  to  be  a  testamentary  disposition  of  tbe 
maker*s  estate.  Such  revoked  will  Is  nothing.** 
Barker  v.  Bell,  40  Ala.  216. 

A  revocation  of  a  will  can  only  be  made  by  a  new 
will  or  codicil  properly  subscribed  by  the  testator 
and  attested  by  at  least  two  subscribing  witnesses 
In  the  mode  prescribed  by  the  Code  1876,  •  SBM; 
18e6,ll06&    Lawv.  Uw,88Ala.4ffi. 

»*The  mere  execution  of  a  subsequent  revocatory 
will  ends  the  first  wilL**  (Code,  1 12207.)  Be  Lonea, 
108  Ckd.  688. 

'*Upon  tbe  execution  of  the  later  will,  the  former 
one  was  revoked  and  became  invalid  and  mere 
waste  paper.**  State,  Brown,  v.  Crossley,  00  Ind 
208. 

A  later  instrument  executed  as  a  will  will  oper- 
ate as  a  revocation  of  a  former  will.  Beaklns  v. 
Hollls,  7  GUI  ft  J.  811. 

A  subsequent  will  with  clause  of  revocation  re- 
vokes the  former,  and  the  fact  that  the  last  will 
cannot  be  found  will  not  change  the  rule.  Moore 
v.  Grlswold,  I  Bedf .  888^  &  C.  As  Griswoid,  16  Abb. 
Pr.2B0. 
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Memfn,  John  F.  Lawrenee  and  A.  J. 
Sawjrer,  with  Mr,  Noah  W.CheeTer»  for 

appellees: 

The  jury  having  found  that  the  "Green- 
shield  wiir  and  the  codidl  to  it,  and  the  codi- 
cil to  the  first  will,  were  destroyed  by  the  tes- 
tator, as  a  matter  of  law  it  makes  no  difTer- 
ence  whether  the  latter  codicil  operated  aa  a 
republishing  of  the  will  olTered  for  probate  or 
not. 

Beach,  Wills,  g  67;  Bfi  Cook,  6  Pa.  L.  J.  1; 
9  Woerner,  American  Law  of  Administration, 
18,  §49. 


The  latter  codicil  revived  and  re-established 
the  will  in  question. 

1  Jarman,  Wills,  6th  Am.  ed.  by  Bigelow, 
p.  ISe^g  23;  Braduh  v.  MeCidlan,  100  Pa. 
607;  1  Woemer,  American  Law  of  Administra- 
tion, 786. 

The  revocation  or  deatnictlon  of  a  part  of  a 
will  or  of  the  codicil  has  no  effect  upon  the  i6> 
maiDing  parts  of  the  will. 

Beach,  Wills,  §  57;  Be  Cook,  6  Pa.  L.  J.  1; 
1  Woeraer,  Amolcan  Law  of  Administration. 
98.  §  49. 

If  the  Oreenshields  and  Parkin  will  had  oon- 


In  Tennessee  two  wills  making  vsHd  dispositions 
of  property  are  of  equal  grade.  Any  will  known 
to  the  law  which  is  valid  as  to  partioular  property 
wni  to  that  extent  revoke  the  former  will  no  mat- 
ter how  executed.  Reagan  v.  Sunley,  11  Lea,  810. 
In  this  case  unsigned  entries  in  a  diary.  In  the  hand- 
writing or  the  deceased,  bemg  by  the  Code,  suffl- 
olent  to  pass  personal  property,  are  held  to  be  a 
revocation  of  a  former  holographic  will  pro  tanlo. 

t.  Urn  of  loords  **2(U(  wflT*  no^  <aono  tmt^isnt. 

Sir  John  Bomilly  In  1818  treated  the  words  ^last 
will  and  testament**  as  a  strong  oiroomstaooe  in 
construing  whether  a  will  containing  them  was  or 
was  not  a  revocation  of  former  wills,  but  decided 
the  case  from  the  plain  construction.  Plenty  v. 
West,]6Beav.l78,17Jur.a,»L.  J.  Cta.  N.8.18S,1 
Week.  Hep.  8,  but  that  case,  so  far  as  it  supports 
the  doctrine  that  the  use  of  the  words  ''last  will**  In 
a  testamentary  paper  necessarily  Imports  a  revo- 
cation of  all  prior  wills,  seems  to  be  overruled  by 
Gutto  V.  Gilbert.  9  Moore,  P.  a  a  181,  1  Splnksi 
Bed.  it  Adm.  Bep.  417,  tried  by  the  privy  council 
tn  1864,  and  m  which  it  is  held  that  where  the  later 
will  is  not  found  but  known  to  contain  the  words 
*this  is  my  last  will  and  testament,**  they  did  not 
necessarily  import  that  such  instrument  contained 
a  different  disposition  of  the  property,  and  that  to 
make  it  operate  as  a  revocation  of  the  former  will 
it  must  be  proved  that  the  contents  of  the  later  in- 
strument were  different  from  the  former. 

It  is  declared  in  the  case  of  Stoddard  v.  Grant,  1 
Macq.  BL  L.  Gas.  188,  that  **theee  words  ought  not 
to  receive  any  weight  at  all  in  the  deciding  whether 
there  is  a  revocation.** 

The  case  of  Froeman  v.  Freeman,  Kay,  479,  Af* 
llrmed6DeG.M.ftG.704,  IB  L.J.CaLN.a  888,8  Week* 
Bep.  688  (1864),  holds  that  the  words  ''last  will  and 
testament**  do  not  of  themselves  revoke  a  former 
instrument.  It  is  not  equivalent  to  saying  **only 
wilL**  There  is  no  revocation  of  a  former  will  as 
to  property  mentioned  in  the  former  will  and  not 
In  the  latter. 

In  the  same  year  the  oourt,  to  Lemage  v.  Good* 
ban,  L.  B.  1  Prob.  &  Div.  fii7,  held  that  these  words 
would  not  be  considered  in  determining  whether 
the  two  instruments  should  stand  toirether  or  not, 
but  that  the  court  should  be  guided  by  the  appar- 
ent intention  of  the  testator  in  the  disposition  of 
his  property. 

Leslie  V.  LeaUe  (1872)  6  Ir.  Bq.  Bep.  888.  holds  that 
the  words  neither  operate  as  an  express  revocation 
nor  indicate  the  mtention  to  revoke. 

Later  such  a  will  which  did  not  dispose  of  the  en- 
tire estate  was  held  not  to  be  a  revocation  of  a  for- 
mer will.  Goods  of  Petohell  (1874)  L  B.  8  Prob.  ft 
Div.158.48  L.  J.Prob.N.  S.  88, 80  L.  T.  N.  S.  74.  » 
Week.  Bep.  863. 

And  In  1884  the  court,  in  Be  O*0onnor,  L.  B.  18  Ir. 
416.  held  that  the  words  *'last  will**  do  not  revoke 
an  earlier  will. 

The  mere  use  of  the  words  **My  last  will  Ib  as  fol- 
lows.'* Is  held  insuiBoient,  smcding  aiooe  without 
any  revocatory  clause,  to  justify  a  rejection  of  a 
prior  wilL    Gordon  v.  Whitlock,  98  Ya.  788. 
87L.aA. 


8l  IneofuisUnt  ditpotition. 

No  space  is  here  given  to  the  consideration  of 
what  is  or  what  is  not  an  inconsistent  disposition,, 
but  the  fact  is  assumed  and  its  effect  only  is  con* 
sidered.  However,  as  a  question  of  intention  Is  a 
matter  of  construction  in  each  particular  instance, 
the  cases  dted  maybe  taken  as  citations  of  cases> 
in  which  may  be  found  examples  of  construction. 

It  is  often  said  that  the  rule  of  intention  is  the 
law  of  wills,  but  it  must  be  remembered  that  the- 
intention  sought  to  be  determined  is  not  wjblch  tes- 
tamentary paper  was  intended  to  be  the  last,  but 
what  disposition  did  the  testator  intend  should  b» 
made  of  his  property. 

The  fact  that  the  second  will  makes  a  different 
disposition  of  the  property  from  that  admitted  to- 
be  made  by  the  first  is  of  itself  a  sufBolent  revoca- 
tion of  the  former.  This  rule  is  ancient,  and  so- 
well  esuhlished. 

We  find  it  stated  by  counsel  as  early  as  the  16th 
year  of  the  reign  of  Charles  II.  that  it  is  without 
question  and  a  point  not  to  be  argued,  that  the- 
later  will  is  not  a  revocation  of  the  former  will  un» 
less  It  be  contrary  to  it  and  inconsistent  with  it,  and 
concerning  the  same  thing.  Seymor  v.  North- 
wortly,  Bardres,  874. 

This  rule  of  the  common- law  courts  was  followed 
by  the  ecclesiastical  court  in  the  case  of  Helyer  v. 
Uelyer,  1  Lee,  Bed.  Bep.  472,  to  the  extent  that  the 
making  of  a  later  inconsistent  will  revoked  the 
former,  but  they  otherwise  differed.  Infra^  II.  g. 

A  general  statement  of  the  rule  is  as  follows:  A 
second  will  is  a  revocation  of  the  first  when  It  la 
apparent  from  the  general  tenor  of  the  will  that 
such  was  the  intention  of  the  testator.  Dempsey 
V.  LawBOn  (1877)  L.  R.  2  Prob.  Div.  08, 48  L.  J.  Prob. 
N.a28.8B  L.  T.  N.  S. 618. 26  Week.  Bep.  eS9;  Gooda 
of  Hodgkinson  [1886]  P.  389, 88  L.  J.  Prob.  N.  S.  U8, 
60  L.  T.  N.  &  640. 

The  last  will  is  a  revocation  of  all  former  wills 
with  which  it  Is  inconsistent  although  it  may  use  no 
words  of  revocation.  Smith  v.  McChesney,  16  N. 
J.  Eq.  390;  Jones  v.  Murphy,  8  Watts  ft  8. 276;  Tour- 
nolr  V.  Toumolr,  12  La.  10;  Oolvin  v.  Warford,  20 
Md.  867;  Ludlum  v.  Otis,  16  Hun,  4ia  AU  the  cita- 
tions in  the  next  two  subdivisions  aro  relevant 
here. 

A  testamentary  paper  purporting  to  be  a  codicil 
la  revoked  by  a  subeequent  will.  Coffin  v.  Otis,  11 
Met  166. 

As  to  wills  being  revoked  by  subsequent  codicils, 
seeif^ra,  IIL 

Bven  under  the  statute  of  Oallfomia  providing 
that  a  will  must  declare  such  revocation  or  altera- 
tion, it  is  held  to  be  sufliotent  '*tbat  it  [such  mten* 
tion]  shall  appear  from  the  provisions  of  the  last 
wUI.**   Clarke  V.  Bansom.  fiO  Oal.  605. 

It  Is,  however,  a  rale  of  construction  that  an  ab- 
solute gift  m  clear  language  will  not  be  considered 
to  have  been  intended  to  be  revoked  unless  the 
same  appeared  by  language  equally  dear.  See 
further,  infra,  L  c,  8  (b). 

{a)  Am  to  the  entire  eatate, 

A  complete  and  duly  executed  will  olearly  pco- 
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tained  an  express  revoking  clause,  it  would 
have  revoked  all  former  wifls. 

Scoti  V.  Fink,  45  Mich.  246;  8tewn9  v.  Hope, 
62  Mich.  68. 

Where  there  is  no  revoking  clause,  the  revo- 
cation is  not  the  direct  result  of  the  act  of  the 
testator  in  the  execution  of  his  will;  it  is  merely 
deliberative,  consequential,  and  contingent. 

This  form  of  revocation  only  becomes  opera- 
tive and  takes  effect  upon  the  decease  ox  the 
testator. 

Bc&lt  V.  Fink,  46  Mich.  246;  i%e^«  ^'ppeal, 
60  Conn.  662,  47  Am.  Rep.  686;  Jama  v.  Mar- 


vin, 8  Conn.  576;  Rb  Simpson,  56  How.  Pr.  125; 
Fliniham  v.  Bradford,  10  Pa.  82;  1  Redf. 
Wills,  3d  ed.  pp.  808,  828,  380,  875;  4  Kent, 
Com.  18th  ed.  p.681;  1  Woerner,  American  Law 
of  Administration, j>.  100,  note  5;  BandaU  v. 
Beatty,  81  N.  J.  Eq.  648,  and  note,  45  Am. 
Rep.  828;  Simmom  v.  8immoni,  26  Barb.  77. 

Where  the  will  has  been  executed  and  was 
last  seen  in  the  possession  of  the  testator,  and 
after  his  death  it  cannot  be  found,  it  is  pre- 
sumed that  the  testator  destroyed  the  will  with 
the  intention  of  revoking  it. 

2  Greenl.  Ev.  Uth  ed.  §  681;  Sleteni  ▼.  Hope, 


v\6ing  for  the  disposition  of  the  entire  estate  In  a 
manner  inoonsistent  with  the  flist  will,  altbouflrh 
there  is  no  express  revocation  of  the  former  will,  or 
the  appointment  of  executors,  is  of  necessity  a 
revocation  of  the  former  will.  Moorhouse  v.  Lord, 
10  H.  L.  Cas.  £78,  9  Jur.  N.  8.  877,  88  L.  J.  Cta.  N.  8. 
88S,  8  L.  T.  N.  8. 212,  11  Week.  Bep.  687;  Goodriflrbt, 
Glazier,  v.  Glazier,  i  Burr.  8S12;  Goodriffht,  Bolfe, 
T.  earwood,  8  WiJs.  407,  7  Bro.  P.  a  488.  2  W.  BL 
W7,  Beyersed  I  Cowp.  87,  Lofft,  588. 

The  general  rule  is  supported  by  the  foUowinir 
cases.  Henf  rey  ▼.  Henf  rey,  2  Curt  BocL  Bep.  468, 
4  Moore,  P.  C.  C.  29;  Hufrbes  v.  Turner,  4  Bagff. 
Bed.  Bep.  80;  Simmons  v.  Simmons,  28  Barb.  68,  Be, 
verged  24  How.  Pr.  611:  Clark  v.  KinRsley,  87  Hun, 
£46;  Newoomb  v.  Webster,  113  N.  Y.  191:  Be  Teade. 
168  Fa.  219;  Beese  v.  Newport  Court  of  Probate,  9  B. 
L  484;  Bobb's  Succession  (1890)  42  La.  Ann.  40;  Swann 
T.  Housman,  90  Ya.  816;  Be  Fisher,  4  Wis.  254,  66 
Am.  Dec.  809. 

This  rule  is  also  sustained  by  all  the  cases  cited  in 
infra,  IL  e,  II.  ff.  III.  b,  & 

Tbe  rule  applies  althouRb  sucb  inconsistent  dis- 
position be  by  residuary  clause  and  not  by  bequest 
Me  Fisher,  4  Wis.  254,  65  Am.  Dec.  809. 

That  the  executors  named  in  the  first  will  cannot 
act  though  tbe  second  re-enact  certain  legacies,  see 
Be  Nelson,  147  Pa.  160. 

Q>)  Asto  a  part  pro  tanta, 

A  later  will  disposinsr  of  but  a  part  of  the  estate 
of  the  testator,  and  not  containingr  a  clause  of  revo- 
oation,  will  only  revoke  a  former  will  in  so  far  as  It 
is  inconsistent.  It  is  a  revocation  pro  tanto.  Weld 
T.  Acton,  2  Eq.  Cas.  Abr.  777,  pi.  26;  Stoddard  v. 
Grant,  1  Macq.  H.  L.  Cas.  164;  Lemage  y.  Goodban, 
L.  K.  1  Prob.  ft  Div.  67;  Qeaves  ▼.  Price,  8  Swab.  8b 
T.  71, 82  L.  J.  Prob.  N.  S.  118,  8  L.  T.  N.  S.  610,  U 
Week.  Bep.  809;  Boblnson  v.  Smith,  18  Abb.  Pr.809: 
Price  ▼.  Maxwell,  28  Pa.  23;  Nelson  v.  McGiffert,  8 
Barb.  Cb.  158, 49  Am.  Dec.  170;  Gordon  ▼.  Whitlock, 
92  y a.  728,  and  cases  cited  in  infra,  IL  a,  e,  g.  III. 
b,L2. 

A  second  will  dlflTering  from  tbe  first  only  in  that 
it  introduces  a  new  legacy,  in  other  respects  being 
the  same,  is  nevertheless  a  revocation  of  the  for- 
mer.   McAra  v.  McAra,  L.  B.  28  Ir.  188. 

But  a  will  making  the  executor  named  in  the 
former  will  universal  legatee,  but  containing  no 
revocatory  clause,  will  not  revoke  particular  lega- 
cies named  in  the  first.  Saroe  v.  Dunoyer,  11  La. 
220. 

And  where  there  were  parts  of  the  former  m 
which  the  latter  Is  not  inconsistent,  and  on  which 
the  latter  is  silent,  such  parts  will  not  be  revoked- 
Be  Johnston,  69  Hun,  157.  See,  as  to  when  two 
wills  may  stand  together,  infra^  II.  a. 

4.  Rtfoocotion  fiei  prevented  by  matter  outside  the 
fffOL 

It  is  well  settled  **that  a  second  will,  inconsistent 
with  the  first,  perfect  in  its  form  and  execution, 
but  incapable  of  operating  as  a  will  on  account  of 
some  ciroumstanoes  dehors  tbe  instrument,  may 
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nevertheless  be  set  up  as  a  revocation  of  the  first.** 
Laughton  y.  Atkins,  1  Pick.  685, 546;  Carpenter  v. 
MUler,  8  W.  Va.  174, 100  Am.  Dec  744. 

A  second  valid  will  inconsistent  with  the  first  is  a 
revocation  of  the  first,  and  when  the  second  fails 
because  of  the  inability  of  the  devisee  to  take  there 
is  an  Intestacy.  Yin.  Abr.  title.  Devise^  pi.  2;  Boper 
V.  Constable  a718)  2  Eq.  Cas.  Abr.  868,  pi.  9;  the 
same  cause  and  like  decisions  by  the  House  of 
Lords  and  entitled  Boper  v.  Badcliffe  (1714)  10  Mod. 
280. 5  Bro.  P.  C.  860:  Canfield  t.  Crandall,  4  Dem.  HI; 
Price  V.  Maxwell,  28  Pa.  28. 

Such  revocation  is  not  inefTeotive  because  the  be- 
quest is  invalid.  Baker  v.  Story,  81  L.  T.  N.  8. 681, 
28  Week.  Bep.  147. 

Nor  because  it  is  void  for  uncertainty,  as,  **to  the 
propagation  of  the  gospel  In  foreign  lands.**  Car- 
penter V.  Miller,  8  W.  Ya.  174«  100  Am.  Dec.  744. 

Nor  because  of  the  fact  that  a  subsequent  be- 
quest was  Improperly  executed,  if  it  is  diilerent 
from  the  first.    Hoffner*s  Estate,  161  Pa.  88L 

However,  a  will  made  to  take  effect  on  condition 
that  a  certain  event  shall  take  place  will  not  work 
a  revocation  of  the  former  will  when  that  event 
does  not  take  place.    Hamilton's  Estate,  74  Pa.  69. 

Bee,  as  to  codicils,  infra.  III. 

As  to  a  will,  the  contents  of  which  is  unknown, 
but  known  to  be  mconsistent,  see  infra,  IL  g. 

6w  Bevoeat4an  noi  prevented  by  death  b^ore  exea^ 
tion. 

In  the  ecclesiastical  courts  of  England  before  tbe 
enactment  of  the  statute  of  wills  In  1887  it  was  held 
that  in  respect  to  personal  property,  where  a  dif- 
ferent intention  was  proved  as  to  the  disposition  of 
property,  and  execution  was  prevented  by  the  act 
of  Gk>d,  the  mere  want  of  execution  does  not  In- 
Talidate  the  instrument. 

In  the  case  of  Masterman  v.  Maberly,  2  Hagg. 
Eocl.  Bep.  285,  the  will  was  drawn  and  persons 
called  to  act  as  witnesses  when  the  testator  died; 
the  will  being  good  as  a  testamentary  disposition 
of  personal  property,  the  former  will  was  revoked. 

In  order,  however,  that  an  unfinished  instrument 
shall  be  a  revocation  of  the  former  wlU,  there  must 
be  the  fullest  proof  of  capacity,  as  well  as  that  the 
intention  was  final,  and  that  the  testator  was  pre- 
vented from  completion  of  it  only  by  the  Interpo- 
sition of  death.  Blewitt  v.  Blewitt,  4  Hagg.  Eccl. 
Bep.  410. 

But  where  the  statutes  permit  revocation  only 
by  writing,  the  execution  of  tbe  written  instru- 
ment is,  of  course,  an  essential  condition. 

6.  Bule  03  to  holloffravhic  wtOe, 
A  holographic  [or  olographic]  will,  oontainiog  no 
clause  of  revocation  but  disposing  of  the  whole  of 
the  estate  inconsistently  with  tbe  prior  formal  will 
is  a  revocation  of  such  prior  formal  will.  Gtoods  of 
Tumour,  56  L.  T.  N.  8.  671;  Ennis  v.  Smith,  65  U.  S. 
14  How.  400,' 14  L.  ed.  472.  [The  latter  case  is  mter- 
esting  as  being  the  will  of  Kosciusko,  the  revolu- 
tionary volunteer,  and  hero  of  Poland,  making 
Thomas  Jefferson  his  exeoator.] 
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10  Mich.  68;  1  Redf.  WUls,  8d  ed.  pp.  806. 
307.860. 

There  is  no  presumption  that  tbe  second 
will  contained  a  clause  reyoking  the  first  will. 

Smith.  Probate  Law.  2d  ed.  pp.  41. 43;  Outto 
▼.  Oilbert,  29  Eng.  L.  A  Eq.  64;  Thornton. 
Last  Wills,  p.  162;  Beach,  Wills,  78.  and  cases 
cited  in  note  16. 

2  How.  Anno.  Stat.  §  6798,  must  be  con- 
strued in  connection  with  the  well  established 
principles  of  tbe  common  law,  which  do  not 
peimit  a  will  disposing  of  the  entire  estate  of 


the  testator  to  destroy  previoiu  wills,  unless  it 
survives  the  testator  so  as  to  become  operative. 
SeeSutherland.Stat.  Gonstr.  §§289-291;  A^- 
pie,  Whipple,  v.  Saginaw  Oircuil  Ot.  Judge,  26 
Mich.  342;  8eott  v.  Fink,  46  Mich.  246;  Waiee 
y.  Lyon,  2  Mich.  876;  Shannon  y.  People,  5 
Mich.  71;  Orane  y.  Beeder,  22  Mich.  822. 

Monti^merjf  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Judgment  of  the 
circuit  court  probating  the  will  of  Merchant 


A  boloffraphlc  will  may  be  revoked  by  any  act 
which  wlU  revoke  another  valid  will.  So.  unsigned 
entries  In  a  diary  were  held  to  revoke  a  prior  holo- 
graphlo  will  pro  tanto,  Beagan  v.  Stanley,  11  Lea, 
Zkt. 

A  holographic  will  without  any  clause  of  revoca- 
tion does  not  revoke  a  prior  will  any  farther  than 
the  two  may  be  InconBlstent.  Gtordon  v.  Whltlock, 
t8Ya.728. 

7.  Effect  of  the  ••wO?*  ooe." 

Section  SO  of  the  Bnglish  wills  act  passed  in  1887 
<1  Vict.  chap.  28).  enacts  '*that  no  will  or  codicil,  or 
any  part  thereof,  shall  be  revoked  otherwise  than 
as  aforesaid  (i.  e..  by  marriage),  or  by  another  will 
or  codicil  executed  in  the  manner  hereinbefore  re- 
quired, or  by  some  writing  declaring  the  Intention 
to  revoke  the  same  and  executed  In  the  manner  In 
which  a  will  to  hereinbefore  required  to  be  exe- 
cuted, or  by  tbe  burning,  tearing,  or  otherwise 
destroying  the  same  by  the  testator  or  by  some  per- 
son In  his  presence  and  by  his  direction,  with  the 
Intention  of  revoking  the  same." 

This  statute  left  untouched  the  question.  What 
will,  being  duly  executed,  will  revoke  an  earlier 
one?  but  it  has  been  decided  by  Dempeey  v.  La  wson, 
L.  B.  2Prob.  Dlv.  98,  46  L.  J.  Prob.  N.  8.  23,  88  L. T. 
N.  8.  SIS,  25  Week.  Rep.  820.  and  other  cases  cited 
euipra^  and  may  be  deemed  to  be  well  settled  by  the 
muthoritles,  that  the  revocation  by  implication  is 
sufficient. 

The  English  statute  of  wills  has  been  more  or  less 
oopled  by  most  of  the  state  statutes. 

The  greater  effect  of  tbe  Bnglish  statute  of  wills 
Is  in  regard  to  revival,  for  which,  see  infra^  IV. 

IL  ModijieatUm  of  the  oenerai  rules. 

There  are  many  things  which  at  first  seem  to  be 
exceptions  to  or  modifications  of  the  general  rules 
which  In  fact  are  only  applications  of  the  rules,  for 
while  it  to  true  that  ''*n6  man  can  die  with  two  tes- 
taments** yet  any  numt)er  of  testaments,  whatever 
be  their  relative  date  or  In  whatever  form  they 
may  be,  can  be  admitted  to  probate  as  the  last  will 
of  the  deceased  when  all  are  necessary  to  determine 
the  final  intention  of  the  testator  In  regard  to  the 
disposition  of  his  estate.  The  question  Is  not.  Which 
is  the  last  paper  that  the  testator  has  executed  as  a 
will?  but.  What  to  hto  final  Intention  as  to  the  dis- 
position of  hto  property  after  he  to  dead? 

a.  When  later  Witt  eomviemente  the  former* 
1.  Rule  a»  to  property. 

Where  there  to  no  statute  making  the  mere  exe- 
cution of  a  later  will  a  revocation  of  a  former,  the 
first  to  not  necessarily  revoked  by  the  second,  but 
they  may  stand  together  as  the  last  will. 

Thto  will  be  so  where  there  to  no  express  clause 
of  revocation,  and  where  the  latter  will  to  not  mani- 
festly contrary  to  the  former.  Coward  v.  Marshal, 
Cro.  Ells.  pt.  2.  p.  721;  Goods  of  Morgan,  L.  H.  1 
Prob.  ft  Div.  823. 

Or  where  the  second  testamentary  paper  does  not 
expressly  revoke  the  former  and  to  only  partly  In- 
oonstotent.   Lemage  v.  Qoodban  L.  B.  1  Prob.  & 
Div.ST. 
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Or  where  ft  does  not  make  an  entire  dtaposi- 
tlon  of  tbe  estate.  Goods  of  Petchell  (1874)  L.  R. 
8  Prob.  ft  Dlv.  163.  48  L.  J.  Prob.  N.  8. 22, 80  L.  T.  N . 
8.  74, 22  Week.  Kep.  868. 

A  second  will  purporting  to  be  the  last  wiU,  but 
not  expressly  revoking  former  wills,  will  not  be  a 
revocation  thereof. 

When  a  later  will  to  not  an  express  revocation  of 
tbe  former,  but  names  legacies  of  the  same  amount, 
the  question  arises  whether  the  first  legacies  are  re- 
voked, or  whether  they  are  cumulative,  and  the 
two  wills  will  be  construed  together  if  possible. 

In  the  case  of  Stoddard  v.  Grant  (1861)  1  Macq.  H. 
L.  Gas.  168.  they  were  held  to  be  cumulative  be- 
cause the  property  of  the  testator  bad  Increased 
since  the  making  of  the  first  will. 

Where  there  are  residuary  legatees  named  In  the 
first  will,  and  the  second  contains  no  revocatory 
clause  nor  clause  dtoposing  of  the  residue,  the  sec- 
ond will  not  revoke  the  first.  Richards  v.  Queen's 
Proctor,  18  Jur.  S4a  • 

And  where  there  are  resldaary  legatees  named 
in  the  first,  and  tbe  legacies  named  in  the  first  are 
repeated  In  the  second.  It  will  not  be  a  revocation 
of  the  first  when  It  to  not  clearly  the  Intention  of 
the  testator  that  It  should  work  such  revocation. 
(The  burden  of  proof  is  upon  the  party  who  asserts 
the  revocation.)  Leslie  v.  Leslie  (1872)  6  Ir.  Bq. 
Rep.  882:  flandford  v.  Vaughan  a6O0)  1  Phllllm. 
Bed.  Hep.  30. 

Where  there  to  some  Internal  evidence  that  the 
second  will  to  Intended  to  stand  as  the  first,  oral 
evidence  may  be  given  to  supplement  it.  Jeoner 
V.  Ffinch.  L.  a  6  Prob.  IMv.  106,  49  L.  J.  Prob.  N.  8. 
Sa.  42  L.  T.  N.  8. 827,  28  Week.  Rep.  620. 

A  second  will  Intended  for  a  copy  of  the  first,  ex- 
cept as  to  a  certain  part,  which  through  mistake  to 
not  a  copy  (portions  being  left  out  inadvertently), 
is  not  a  revocation  of  the  former  will,  but  the  two 
will  be  taken  together  as  the  last  will  of  the  testa- 
tor. Birks  V.  Blrks,  84  L.  J.  Prob.  N.  S.  90.  (Parol 
evidence  to  competent  to  show  the  Intention,  but 
parol  evidence  to  not  competent  to  supply  the  omis- 
sion.) 

The  courts  of  Loutoiana  follow  the  Code  Napo- 
leon, and  when  posterior  testaments  do  not  ex- 
pressly revoke  prior  ones  they  must  all  be  executed 
unless  the  last  tacitly  revoke  the  first,  and  in  the 
latter  case  the  last  will  prevails,  since  a  testament 
|8  essentially  the  expression  of  the  last  will  of  the 
testator.  Mercer*s  Succession,  28  La.  Ann.  664; 
Fl8k*s  Succession,  8  La.  Ann.  70S. 

The  second  will  con  raining  no  contrary  disposi- 
tion of  tbe  property  and  showing  no  change  of  In- 
tention with  regard  to  a  legacy  does  not  revoke  a 
legacy  In  the  former  will.  New  Orleans  v.  Ftok,  2 
La.  Ann.  78. 

The  dying  declaration  of  the  maker  that  he 
wanted  both  wlUs  to  stand  together  has  been  held 
suflBclent  to  give  them  Jointly  the  effect  of  being 
the  last  will    Lyon  v.  Fisk,  1  La.  Ann.  444. 

The  general  rule  to  that  legacies  by  will  and  by 
codicil  are  presumed  to  be  cumulative  rather  than 
substitutional.  Ridges  v.  Morrison,  1  Bro.  Ch.  889, 
Hooley  v.  Hatton,  1  Bro.  Ch.  800,  note;  Wilson  v. 
0'Leary,L.R..7Ch.  448,  41  L.  J.  (Jte^N.  &  84%  «9; 
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H.  Goodricb,  wbo  died  February  19,  1802. 
Tbe  will  probated  bore  date  Maj  12,  1888. 
It  was  Id  testlmoDV,  and  not  disputed,  tbat 
deceased,  in  Deoemoer,  1888,  or  January,  1889, 
executed  another  will,  to  which  Dr.  John 
Greensbields  and  R.  L.  Parkin  were  witnesses. 
There  was  also  testimony  tending  to  show  that 
tbe  will  offered  for  probate  was  found  among 
tbe  papers  of  deceased,  and  tbat  no  other  win 
or  codicil  was  found.  The  jury  found,  in 
answer  to  special  questions,  that  the  Green- 
shields  and  Farkin  will  was  destroyed  by  de- 


cedent, and  tbat  a  codicil,  of  which  an  abetract 
was  in  evidence  in  the  case,  was  executed  as  a 
codicil  to  the  will  offered  for  probate,  suid 
that  Goodrich  also  destroyed  this  codicil.  Tbe 
jury  further  found  that  the  subsequent  wfU^ 
known  as  the  "Greensbields  and  P&rkiik 
will,"  was  executed  by  Goodrich,  and  that  it 
made  a  complete  disposition  of  his  estate. 
There  was  no  finding  by  the  jury,  nor  wa» 
there  any  evidence,  upon  tbe  subject  of  whether 
the  subsequent  will  contained  a  revocatioo  or 
'  the  prior  will  in  terms. 


Week.  Eep.  601, 26  L.  T.  N.  8.  468.  Otber  cases  are 
to  the  same  effect,  but  no  attempt  Is  made  here  to 
compile  them  aU. 

8l  Rvleaito  exetuton, 

A  second  will  which  contains  no  clause  of  revo- 
cation, and  does  not  appoint  executors,  entitles  the 
executors  named  in  tbe  flrst  will  to  administer  on 
both.  Oeaves  v.  Price,  8  Swab,  it  T.  71, 88  L.  J. 
Piob.  N.  S.  118, 8  L.  T.  N.  8.  610, 11  Week.  Bep.  80O. 

And  a  second  will  which  is  not  inconsistent  with 
the  first,  and  does  not  revoke  it  in  termi,  may  stand 
together  witb  the  first  as  one  will,  and  tbe  execu- 
tora  named  in  both  will  be  granted  letters.  Goods 
of  Morgan,  L.  R.  1  Prob.  A  Dlv.  888;  Blcbards  v. 
Queens  Proctor,  18  Jur.  540. 

But  when  tbe  aeoood  will  is  capable  of  standing 
together  with  tbe  first,  and  yet  names  ^*8ole  execu- 
tors,** tbe  use  of  the  word  *'8ole**  will  be  a  revoca- 
tion of  the  appointment  of  executors  in  the  first. 
Goods  9f  Bally,  L.  R.  1  Prob.  ft  Div.  088;  Goods  of 
j:40we.88wab.ftT.478,88  L.  J.  Prob.  N.  8. 168,  in- 
/ra.  III.  b.  4. 

Where  there  is  no  express  revocation,  and  tbe 
latter  will  disposes  of  but  a  part  of  tbe  property, 
the  executors  named  in  the  first  may  act  in  con- 
junction with  those  named  in  tbe  Jast.  Goods  .of 
Leese,  8  Swab,  ft  T.  448. 81 L.  J.  Prob.  N.  8. 160. 

Furthermore,  executors  may  be  appointed  by  the 
last  will,  and  tbe  fact  that  it  does  not  dispose  of  the 
entire  estate  is  no  objection  to  It  as  a  will,  and  It 
will  be  given  effect  as  a  will  in  connection  with 
the  prior  one.    Miller  v.  Miller,  88  La.  Ann.  487. 

If,  however,  the  second  will  expressly  revokes 
the  first,  except  so  much  as  is  referred  toexpmsly 
and  which  it  re-enacts,  then  it  does  not  give  the 
exeouton  in  tbe  first  the  right  to  administer  on 
the  estate,  but  both  wills  are  entitled  to  probate,  as 
the  second  would  be  Incomplete  without  tbe  first. 
Nelson's  Bstate  (1808)  147  Pa.  UM. 

H.  When  two  loms&eor  iheaame  date. 

In  1788,  in  the  case  of  Hide  v.  Mason,  8  Vio.  Abr. 
Devtoe,  140,  pi.  17,  referred  to  by  Lord  Mansfield  in 
Goodright,  Glazier,  v.  Glazier,  4  Burr.  2618,  it  was 
held  tbat  where  a  will  had  been  executed  in  dupli- 
cate, one  part  only  remaining  with  the  testator, 
which  part  be  obliterates  while  making  a  draft  of 
a  second  will  which  is  never  executed,  there  is  no 
destruction  of  the  otber  part  for  the  reason  that 
there  was  no  intention  to  die  intestate.  The  dup- 
licate in  the  possession  of  tbe  third  person  is  the 
last  wiU. 

Tbe  high  court  of  Parliament  in  1761,  in  the  case 
of  Pbipps  V.  Anglesey,  7  Bro.  P.  C.  448,  decided  as 
follows:  (1)  Where  two  wills  of  different  date  exist 
the  one  which  is  confirmed  by  the  testator  is  his  last 
wUL  (8)  Two  wills  of  tbe  same  date  which  are  in 
consistent  are  void  for  uncertainty  so  far  as  they 
are  not  consistent.  It  cannot  be  told  which  is  the 
last.  (3)  Two  wills  of  tbe  same  date  which  are  not 
Inconsistent,  or  parts  of  wbioh  are  not  inconsist- 
ent, are  to  betaken  together  as  the  last  will  of  the 
testator. 

It  is  held  in  North  Oarollna,however4n  the  case  of 
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Fleming  v.  Fleming,  68  K.  C.  800,  that  where  two* 
wills  of  different  dates  are  substantially  the  sasia- 
in  terms,  the  jury  may  determine  which  was  in^ 
tended  by  the  testator  to  be  his  last  wiU. 

Any  rules,  however,  as  a  matter  of  oonne,  axe- 
controUed  by  any  local  statutory  enactment.  In. 
Missouri  tbe  case  of  Odenwaelder  v.  8ohorr,  8  Mo» 
App.  466,  under  a  statute  which  in  regard  to  the  rev- 
ocatljn  of  wills  was  tbe  same  as  88  Charles  H., 
holds  tbat  where  two  papers  are  identical  In  mean- 
ing and  language,  the  second  is  not  a  revocaUqo  of 
the  flrst,  for  if  both  are  executed  at  the  aame  time, 
each  of  tbem  is  the  last  will  of  the  deceased.  A. 
like  holding  was  made  in  the  case  of  Omssman  ▼* 
Grossman,  86  N.r.  146. 

o.  WTiientwownUhavenodatm. 

It  is  said  in  argument  in  Hitchins  v.  Baaaet,  9- 
Mod.  804, 808,  'if  a  man  make  twenty  codicils  with- 
out dates  they  may  all  stand  togethen  but  if  ha- 
make  two  wills  without  dates  they  are  both  void* 
Tbe  reason  is  because  by  the  making  of  the  later 
wUI  the  first  is  destroyed.**  The  decislOD  of  the- 
court  in  this  case  is  in  regard  to  a  will,  theoootent» 
of  which  were  unknown.  See  infra^  IL  g. 

The  same  is  said  in  Goodright,  Bolfe,  t.  Harw 
wood,  8  WUs.  516. 

Where  two  wills,  neither  of  which  has  any  data,, 
were  left  completely  executed,  each  on  one  half  of 
a  four-page  sheet  on  which  blank  forms  for  willa 
were  printed,  and  the  same  executor  was  named  1i^ 
each  and  the  same  witnesses  signed  them  bat  the- 
legades  iriven  by  one  of  the  wills  were  all  of  spe- 
cific articles  not  mentioned  in  the  other,  and  there- 
was  testimony  that  they  were  executed  at  different 
times  and  that  when  the  later  one  was  executed 
the  testatrix  said  that  she  was  making  an  addtdoik 
to  her  will,  it  was  held  that  both  wiUs  were  entitled^ 
to  probate.   Be  Purdy,  47  N.  Y.  &  B.  884. 

d.  WhenJaterwCadiepoeeeofadiferenl  eitate. 
1.  Estate  in  foreign  ommtry* 

A  will  made  agreeable  to  the  laws  of  a  foreigik 
state,  disposing  of  property  situate  there  and  stat- 
ing that  the  testator  revokes  aU  former  wiiia,  la 
not  a  revocation  of  a  will  made  in  the  home  ooun- 
try  when  it  is  shown  that  the  testator  did  not  in- 
tend it  so  to  be.  Goods  of  Bolton,  L.  E.  18  Probw. 
Div.  808,  57  L.  J.  Prob.  N.  8. 18, 86  Week.  Bep.  887. 

The  most  important  question  in  cases  of  this  kind 
is  the  proper  probate  of  the  home  will  and  ttae- 
keeping  of  proper  record  of  its  limitatlooa  The 
BngUsh  courts  have  been  oftener  called  upon  to- 
adjust  matters  of  this  kind,  and  they  have  dis- 
posed of  them  In  tbe  following  mannen 

In  Goods  of  Astor  (1876)  L.  B.  1  Prob.  DlT.  188,  a 
second  will,  disposing  expressly  of  Bnglish  estate 
only,  was  probated  as  such  and  the  general  for- 
eign will  was  incorporated  in  tbe  probate^  Tlie 
filing  of  an  authenticated  copy  in  the  registry,  and 
the  appending  of  a  note  to  probate  that  such  copy 
had  been  filed,  was  considered  sufficient. 

A  will  which  disposes  of  property  in  a  fOrelga 
country  only  is  not  entitled  to  probate  in  l~ 
country.   The  function  of  the  oourt  Is  < 
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1.  The  circuit  Judge  charged  the  Jury,  in 
elTect,  that  a  second  will,  which  cont^iiied  an 
ezpreas  revocation  of  a  prior  will,  would  have 
the  effect  to  revoke  it,  but  that,  if  the  later 
will  contained  no  clause  revoking  the  for- 
mer will,  the  subsequent  destruction  of  the 
later  will  by  the  testator  would  revive  the  for- 
mer will.  There  is  an  irreconcilable  conflict  of 
authoritv  upon  the  question  of  the  effect  of  the 
destruction  of  a  second  or  subsequent  will 
upou  an  earlier  one.  The  great  weight  of  au- 
thority is  to  the  effect  that  the  execution  of  a 


subse<]iuent  will,  containing  an  express  clause 
revoking  the  former  will,  operates  as  a  revo- 
cation at  ODce,  and  that  the  former  will  thus 
revoked  cannot  be  subsequently  revived,  ex- 
cept by  republication,  and  is  not  renewed  by 
a  destructiOD  of  the  later  will.  Jame%  v.  Mar- 
tin, 8  Coon.  576;  Pickens  v.  Davii,  134  Mass, 
252,  46  Am.  Rep.  822:  Scott  y.  FtwA,  45  Mich. 
241,  and  cases  cited.  But  we  think  the  weight 
of  authority,  and  also  the  previous  expressions 
of  this  court  in  Seott  v.  Fink,  favor  the  doc- 
trine that,  as  to  a  will  containing  no  express 


te  havlngr  made  a  mrant  'of  probate  of  tbe  home 
will.  Goods  of  Ooode,  L.  B.  1,  Prob.  *  Div.  4I».  80 
L.  J.  Prob.  N.  8.  UO,  16  L.  T.  N.  8. 74S. 

In  Goods  of  Smart,  L.  &  9  Prob.  DIv.  04, 58  L.  J. 
Prob.  N.  a  67, 82  Week.  Rep.  724,  48  J.  P.  486,  It  was 
held  that  a  will  disposing  of  Bofflish  property  only 
WNS  not  revoked  by  a  subsequent  wiU  dispoeiDsr  of 
foreiirn  property  only,  altbouirh  in  terms  it  oan- 
celed  all  former  wills.  By  consent  of  the  parties 
in  this  ease,  however,  tbe  former  will  was  pro- 
bated in  Bnjrland  and  tbe  latter  was  probated 
abroad.  The  win  dispoeinff  of  property  in  tbe  Ar- 
irentine  Bepabllc  only  was  not  considered  in  the 
probate  of  the  prior  Boffllsh  wlll.1 

In  Goods  of  Oallaway  (1800)  L.  R.  lA  Prob.  Div. 
147,  a  will  dispostnff  of  estate  in  South  Africa,  and 
expressly  intended  to  operate  no  further,  and  a 
will  diaposinff  of  En«'lish  estate  only,  were  pro- 
bated independent  of  each  other.  An  affidavit  be- 
ing tiled  with  the  latter  ezhibttlnff  an  attested  copy 
of  the  South  African  will,  the  deoislon  was  made 
with  reference  to  the  three  oases  in  the  matters  of 
Ooode,  Smart,  and  Astor,  tupra. 

In  the  case  of  Goods  of  Seaman  [18B1]  P.  868, 00 
L.  ^.  Prob.  N.  a  00, 04  L.  T.  K.  8. 800,  it  Is  held  that 
two  wills  may  be  independent  of  each  other  when 
they  dispose  of  property  in  different  countries  and 
express  that  intention.  Where  one  will  purported 
to  be  the  last  will  and  testament  **so  far  as  con- 
cerns my  property  in  Manitoba,  Canada,**  and  the 
other  **my  last  will  and  testament  so  far  as  con- 
cerns my  property  in  England,**  the  latter  was  ad- 
mitted to  probate  upon  an  affidavit  belnfr  Hied 
showing  that  the  movables  mentioned  in  the  Cana- 
dian will  were  In  Canada  at  the  time  of  the  testa- 
tor's dCRth,  and  also  that  the  movables  mentioned 
in  the  Bngllsh  wlU  were  in  Bnjrland.  This  decision 
was  rendered  upon  Goods  of  Astor,  L.  B.  1  Prob. 
IMv.  maod  Goods  of  GaUaway,  L.  B.  15  Prob. 
Div.  147. 

8L  BMaU  held  vmd&r  a  power. 

The  policy  of  tbe  laws  of  the  American  states 
beinir  somewhat  unfavorable  to  powers  for  tbe 
holding  of  property,  the  Bngllsh  rule  is  of  less 
value  than  formerly,  but  it  is  not  without  force, 
and  is  here  given. 

That  a  wiU  duly  executed  under  a  power  of  ap- 
pointment only  is  not  revoked  by  a  second  will 
containing  a  geneM  clause  of  revocation,  but 
making  no  reference  to  tbe  power  under  which 
the  first  was  made,  was  decided  in  the  case  of 
Goods  of  Menritt,!  Swab.  AT.  118,88  I..  J.  Prob. 
N.ai66,4Jur.K.ail88. 

Pollowlng  that  case,  the  Judgment  of  the  court 
in  Goods  of  Joys,  80  L.  J.  Prob.  N.  a  100, 4  Swab,  ft 
T.  214,  was  that  a  will  made  under  a  power  of  ap- 
pointment is  not  revoked  by  a  later  will  contain- 
ing a  revocatory  clause  and  not  referring  to  the 
former  wiU  or  the  power  under  which  it  was  made. 

The  eccleslastioal  court  in  1880,  in  the  case  of 
Bichardson  v.  Barry,  8  Hagg.  BooL  Bep.  848,  held 
that  a  second  will  containing  a  clause  of  revocation 
and  referring  to  the  power  under  which  the  for-  [ 
mer  wUl  is  made,  will  revoke  a  pdor  will  made 
mider  the  power.  I 
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The  case  of  Goods  of  Eustace  (1874)  L.  B.  8  Prob. 
ft  Div.  188, 48  L.  J.  Prob.  N.  8. 46, 80  L.  T.  N.  8. 800, 
88  Week.  Bep.  888,  follows  Bichardson  v.  Bury,  8 
Hagg.  Bed.  Bep.  840. 

A  dlBtinotion  wiU  be  noticed  between  these  two 
later  oases  and  tbe  two  preceding  them,  in  that  the 
wills  in  the  former  contained  no  retereoce  to  the 
power  under  which  the  former  wttls  were  made. 

The  ecclesiastical  court  in  Hughes  v.  Turner,  4 
Hagg,  Reel.  Bep.  8068,  held,  likewise,  that  a  second 
will  containing  a  general  revocatory  clause  is  not 
a  revocation  of  a  prior  will  made  under  a  power,, 
for  the  reason  that  the  intenUon  to  revoke  is  not. 
clear. 

It  was  also  held  in  the  case  of  Goods  of  Grahami 
(1868)  8  Swab,  ft  T.  00, 88  L.  J.  Prob.  N.  8. 113,  8  L.  T. 
N.  8.  610. 11  Week.  Bep.  688,  that  the  first  wiU  dis- 
posing  specifically  of  property  over  which  the  tes- 
tator had  **power  of  appointment"  only,  was  not 
revoked  by  a  second  will  disposing  of  the  part 
which  the  testator  holds  in  his  own  right. 

a.  WhenJaUrwm  vdUd  at  to  ehatta$  only. 

L  EngUthrule, 

In  Bngland  after  the  enactment  of  the  statute  or 
frauds  and  before  the  enactment  of  the  statute  of 
wills  a  testament  of  personal  property  could  be- 
revoked  with  less  formality  than  was  required  to> 
revoke  a  devise  of  lands. 

In  Hyde  v.  Hyde,  referred  to  briefly  In  8  Yin. 
Abr.  148,  it  was  held  that  the  execution  of  a  paper 
thought  to  be  a  will  which  was  not  complete  under 
Stat.  88  Car.  IL  chap.  8.  8  6,  might  be  sufficient  to> 
pass  personal  estate  and  be  a  revocation  to  that  ex- 
tent, though  not  as  to  real  estate. 

In  Llmbery  v.  Mason,  8  Comyns,  Rep.  461,  follow- 
ing the  principle  laid  down  in  Hyde  v.  Hyde.  8  Yin*. 
Abr.  148,  the  judgment  of  the  court  was  that  a  wilh 
sufficient  under  the  statute  of  fmuds  to  pass  per- 
sonal property  only  (which  is  not  required  to  be- 
sealed  or  witnessed)  will  not  be  a  revocation  of  a. 
former  devise  of  real  estate. 

The  Bnglish  statute  of  wlUs,  1  Vict.  chap.  26.  cor- 
rected these  difficulties  by  prescribing  the  same- 
formalities  for  the  execution  and  attestation  or 
wills  disposing  of  personal  property  as  of  wills  dis- 
posing of  real  property,  but  all  were  to  be  slfrned 
by  two  witnesses  instead  of  three  as  theretofore. 
This  rule  operates  on  all  Bnglish  wills  sioce  Janu- 
ary 1, 1888.  Nevertheless  a  will  may  expressly  dis- 
pose of  personal  property  in  Bnglish  jurisdiction, 
and  to  that  extent  be  a  revocation  of  a  former  gen- 
eral wilL 

Goods  of  Loose, 2  Swab.ftT.  448,  81  L.  J. Prob.. 
N.  8. 160,  without  deciding  the  point,  shows  that 
the  acknowledged  law  ia  that  where  a  first  will  dis- 
poses of  the  entire  estate,  both  real  and  personal, 
a  second  will  disposing  only  of  personal  property 
is  only  a  revocation  of  the  former  to  that  extent 
and  on  principle  it  could  not  be  otherwise. 

8.  American  niZe. 

The  American  rule  Is  not  so  well  settled  as  the- 
Bnglish  rule,  but  in  no  case  can  there  be  a  revoca- 
tion as  to  personal  property  without  also  being  a. 
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clause  of  revocatioD,  it  does  DOt  have  the  ef- 
fect, of  its  owD  force,  to  revoke  tlie  former 
will,  and  that  the  deHtructioD  of  such  later  will 
•effects  a  revival  of  the  earlier  will.  The  cases 
which  maintalD  this  doctrine  rest  upon  the 

f  round  that  all  wills  are,  in  their  nature,  am- 
ulatory  until  the  testator's  death,  at  which 
time,  and  not  before,  the  testament  be- 
•comes  operative.  Flintham  v.  Bradford^  10 
Pa.  82;  Peck's  Appeal,  60  Conn.  562,  47  Am. 
Hep.  685;  Simmons  v.  Simmons,  26  Barb.  77; 
and  cases  cited  sapra..    We  are  cited  to  the 


statute  (2  How.  Anno.  Stat.  §  5708)  which  pro- 
vides: *'No  will  nor  any  part  thereof  shall  be 
revoked,  unless  by  burning,  tearing,  can- 
celing or  obliterating  the  same,  with  the 
intention  of  revoking  it,  by  the  testator,  or 
by  some  person  in  his  presence  and  by  his 
direction,  or  by  some  other  will  or  Godicil, 
in  writing,  executed  as  prescribed  in  this 
chapter;  or  by  some  other  writing,  signed,  at- 
tested, and  subscribed  in  the  manner  provided 
in  this  chapter  for  the  execution  of  a  will.** 
And  it  is  urged,  with  much  show  of  plausibQ- 


vevocatlooasto  real  estate  where  tbe  mere  tact  of 
making  a  later  will  is  a  revocation  of  tbe  former, 
-and  where  the  intention  so  to  do  is  not  expressed. 
-Compare  tupra^  I.  a. 

In  North  Carolina,  in  1818,  In  the  case  of  Olark  v. 
Bborn,  2  Murpb.  (N.  C.)  23S,  It  was  beld  that  as  tbe 
•statute  of  frauds  was  not  operative  tbere,  and  tbe 
statute  of  the  state  was  silent  as  to  tbe  revocation 
of  a  will,  a  will  eifectual  as  to  lands  might  be  re- 
voked by  a  writing  not  sufficient  to  pass  lands 
when  the  same  was  made  animo  revneandL 

In  Virginia,  In  1798,  in  the  case  of  Glasscook  v. 
«mitber,  1  Call  (Va.)  479,  it  was  held  that  a  will 
sufficiently  witnessed  to  be  good  as  to  personal  es- 
tate would  revoke  a  prior  will  ^'so  far  as  it  may 
■concern  the  devise  [testament]  of  chattels.** 

In  Tennessee,  in  Reagan  v.  Stanley,  II  Lea,  818,  it 
Is  beld  that  a  later  informal  will,  good  as  toper« 
-sonal  property,  will  to  that  extent  revoke  a  prior 
will. 

In  New  Hampshire,  also,  in  the  case  of  Marston 
•V.  Marston,  17  N.  H.  603, 48  Am.  I>ec.  611,  it  was  held 
that  a  second  will,  sufficient  only  to  pass  persona' 
-estate,  will  be  a  revocation  of  a  former  complete 
will  to  that  extent. 

The  same  principle  is  maintained  In  Massacbu- 
•setts  in  the  case  of  Winsiow,  Appellant,  14  Mass. 
422,  whlcb  held  that  a  residuary  clause  sufficient  to 
pass  real  estate  in  a  will  would  t>e  revoked  by  a 
•codicil  namiov  specific  legacies  but  not  executed 
with  sufficient  formality  to  pass  real  estate. 

For  the  reason  that  a  will  to  work  a  revocation 
'Of  a  former  will  must  be  a  valid  will,  it  was  held 
•in  New  York  in  the  case  of  MoLoskey  v.  Reid,  4 
Bradf.  884,  that  while  the  later  will  not  executed 
with  the  required  formalities  of  a  will  to  devise 
Teal  estate  would  be  inoperative  as  such,  yet  it 
might  be  operative  as  a  will  of  personal  property, 
•and  to  that  extent  work  a  revocation  of  the  for- 
mer. 

That  the  revoking  will  must  be  a  valid  will,  see 
•below. 

f.  Wheji  later  wQUnvalid. 

In  1888  in  the  case  of  Eggleston  v.  Speke,  re- 
>poi  ted  in  8  Mod.  260, 1  Show.  89,  Garth.  79.  it  was 
argued  that  though  the  will  might  fail  to  be  a  good 
will  because  not  signed  by  three  or  four  witnesses 
in  the  presence  of  tbe  testator,  agreeable  to  tbe  stat- 
ute of  frauds,  it  might  yet  be  an  "other  writing  de^ 
•clariDg  the  same**  within  the  meaning  of  such  stat- 
ute, but  the  court  of  common  pleas  held  that  tbe 
will  must  be  a  good  will  under  all  drcumstances  or 
tit  would  not  revoke  tbe  former  wilL 

In  the  great  case  of  Onions  v.  Tyrer,  decided  in 
1716,  and  reported  in  1  P.  Wms.  848,  2  Vern.  742, 
Free,  in  Ch.  459,  Gilb.  Eq.  Rep.  180,  the  diversity  of 
the  two  clauses  of  the  statute  of  frauds  came  Into 
•consideration.  Section  8,  relating  to  tbe  devise  of 
lands,  required  that  throe  witnesses  must  subscribe 
in  the  presence  of  the  testator,  but  9  6,  referring  to 
tbe  revocation  of  former  wiUs,  does  not  require 
that  tbe  witoesses  shall  sign  a  will  or  oodicil  in 
-writing  declariog  a  revocation,  in  tbe  presence  of 
the  testator.  It  was  deoided  that  a  will  not  exe- 
'cuted  in  the  manner  required  by  the  statute  could 
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not  revoke  a  former  will  for  the  reason  that  It 
could  not  dispose  of  anything. 

It  is  notable  that  In  these  two  cases  the  testator 
did  not  intend  to  die  intestate.  Tbe  latter  case  is 
also  a  leading  case  to  the  effect  that  the  destruction 
of  the  former  will  by  mistake  is  not  a  revocation 
of  such  will,  but  this  does  not  oome  within  the  pres- 
ent consideration. 

In  17B8  In  Umbery  v.  Mason,  2  Oomyns  Rep.  4ffU 
it  was  held  that  while  tbe  statute  of  frauds  pro- 
vided for  a  revooation  by  a  writing,  etc.,  yet  where 
the  Instrument  purports  to  be  a  will  It  mast  be 
made  agreeable  to  the  statute. 

In  1808  the  court  of  chancery  made  a  like  deci- 
sion in  Ex  parte  Barl  Ilohester,  7  Yes.  Jr.  348. 

The  cases  of  Griffin  v.  Oriffin,  4  Yes.  Jr.  197,  note; 
OiUow  V.  Bourne,  4  Hagg.  EocL  Rep.  192.  beld  that 
where  the  testator  might  have  executed  the  later 
wUI,  but  did  not,  when  death  ensued  the  former 
will  was  not  revoked. 

Where  two  wills  of  different  dates  were  exactly 
alike  in  other  respects,  and  one  was  made  more  and 
the'otber  less  than  three  months  before  death,  both 
were  admitted  as  one  will.  0*Leary  v.  Douglass, 
L.  R.  1  Ir.  45  [Mews,  Dig.  YII.  888]. 

As  to  death  not  preventing  a  revocation,  see  su- 
pra, L  c  6. 

The  English  statute  of  wills  (1  Yict.  chap.  2Q)  has 
devested  these  old  cases  of  much  of  their  author- 
ity in  England,  but  inasmuch  as  many  of  the  states 
which  have  re-enacted  these  statutes  of  frauds 
have  not  copied  tbe  English  statute  of  wlUs  these 
old  cases  have  special  value. 

The  American  rule  based  upon  the  above  English 
oases  is  that  if  a  paper  purports  to  be  a  will  and 
does  not  contain  an  express  clause  of  revocation, 
such  paper  must  be  executed  with  all  the  formal- 
ities required  by  a  statute  in  tbe  making  of  the 
will  in  order  to  revoke  a  prior  will.  The  statutes 
generally  provide  that  a  will  can  be  revoked  by 
another  wiUL  therefore  what  purports  to  be  a  will 
must  be  a  valid  **wlll**  or  it  will  not  work  a  revoca- 
tion of  the  former.  Laughton  v.  Atkins,  1  Pick. 
686;  Reid  v.  Boreland,  14  Mass.  206;  Belt  v.  Belt,  1 
Harr.  ft  M*fl.408;  Colvin  v.  Warford,  20  Md.867, 891; 
Boylan  v.  Meeker.  28  N.  J.  L.  274;  Nelson  v.  MoGif- 
fert  8  Barb.  Ch.  158,  49  Am.  Dec  19t);  Nelson*  v. 
Public  Administrator,  2  Bradf.  210;  Price  v.  Max- 
well, 28  Pa.  23;  Rudy  v.  Ulrich,  09  Pa.  177.  8  Am. 
Hep.  288;  Caemen  v.  Yan  Harke,  88  Kan.  838; 
Breathitt  v.  Whittaker,  8  B.  Men.  688;  Reese  v. 
Newport  Court  of  Probate,  9  R.  1.484;  Re  Noyea, 
01  Yt.  14;  Dower  v.  Seeds,  28  W.  Ya.  188.  57  Am. 
Rep.  646;  Re  Fisher,  4  Wis.  254, 65  Am.  Dec.  808. 

A  second  will,  void  as  a  devise  because  of  lack  of 
attestation,  containing  no  express  revocation* 
which  is  not  independent  of  tbe  disposition  con- 
tained in  it,  will  not  be  a  revocation  of  the  flnt, 
and  where  disposition  of  property  wascontem- 
platedfby  the  revocation  such  revocation  Is  not  in- 
dependent of  the  testamentary  character  of  tbe  wilL 
Barksdale  v.  Barksdale,  12  Leigb,  686. 

A  nuncupative  will  will  not  revoke  a  former  will 
unless  it  is  itself  a  valid  will.  HolUngshead  v. 
Sturgis,  21  La.  Ann.  450. 

That  a  will  may  be  valid  and  ye^tiotbe  a  revoca- 
igitized  by  VjO 
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ity.  that  the  execution  of  a  new  wfll  operates, 
under  this  statute,  to  revoke  the  former  will. 
Such,  however,  is  uot  the  strict  reading.  If. 
at  the  common  law,  a  will  duly  executed  is 
ambulatory,  and  is  held,  for  the  purposes  of 
this  question,  to  take  effect  only  at  the  death 
of  the  testator,  we  think  the  statute  should  be 
construed  as  having  reference  to  the  common- 
law  rule.  The  revocation  may  be  by  some 
other  will,  but  it  occurs  when  the  will  takes 
•effect,  not  when  executed.  This  statute  no 
more  than  declares  the  common  law  on  the 


subject  The  precise  question  waa  involved  in 
Ptel^i  Appeal,  cited  9vpra.  The  statute  of 
Connecticut  provides:  "No  will  or  codicil 
shall  be  revoked  except  by  burning,  canceling, 
tearing,  or  obliterating  it  by  the  testator  or  by 
some  person  in  his  presence,  by  his  direction, 
or  by  a  later  will  or  codicil."  Gen.  Btat. 
1876,  p.  870.  It  was  said:  "Prior  to  1821,  as 
well  as  since,  the  law  was  so  that  a  later  will, 
when  it  took  effect  by  the  death  of  the  testator, 
revoked  a  prior  inconsistent  one.  That  propo- 
sition is  not  questioned.    If  Jamei  v.  Martin  is 


cion  of  a  former  will  for  the  reason  that  it  is  not  In 
■writioir.  see  suprcL,  I.  a,  8. 

Notice  that  this  rule  is  not  applied  where  the 
-statute  ot  frauds  is  not  In  force  and  the  state  stat- 
ute is  silent  as  to  the  maoner  in  which  wills  may  be 
revoked.    Clark  v.  Edom,  2  Murph.  (N.  C)  28S. 

All  the  oases  cited  to  the  Hfect  that  a  will  Insuf- 
iloientiy  exeeuted  to  pass  real  estate  wiU  not  re- 
voke a  devise  of  real  estatA  butyet  may  revoke  a 
geoeral  will  to  the  extent  at  the  disposition  of  per^ 
flonal  property,  are  relevant  in  this  connection. 
•SuptOtllmn  e* 

g.  Wh$n  ktUr  w(U  lost  or  tUUn, 

In  Re  Sir  Henry  Kllliffrew,  which  came  into  the 

courts  In  1688,  reported  In  Hltchins  v.  Basset,  8  Mod. 

40B,  the  question  at  issue  was  whether  the  later  wlU, 
the  contents  of  which  were  onknowo,  was  or  was 
not  a  revocation  of  the  former.  The  dedsloc  of 
the  court  of  King's  bench  waa  that  it  was  not  a 

Tevocatlon  for  the  reason  that  It  might  be  consist- 

•eot  with  the  first  and  a  confirmation  thereof— 
that  the  court  would  not  presume  the  revocation 

of  a  will  solemnly  made. 

The  same  question  came  up  for  review  in  Parlia- 
ment under  the  title  of  Hunarerf ord  v.  Noswortby, 

43how.  P.  C.  140;  It  was  ur^ed  in  argument  that  '^ 

'deliberate  will  beingr  made,  the  contents  whereof 

.are  known,  should  never  be  revoked  by  that  which 
to  not  known.  Nothing  can  be  Judged  upon  that 
which  doth  not  appear,  and  consequently  it  can 
never  be  Judged  to  be  a  revocation;"  *^or  which, 

.and  other  reasons,  it  was  prayed  that  the  Judgment 

migrht  be  affirmed,  and  it  was  affirmed." 

I  In  the  same  will  and  on  a  bearing  in  the  ex- 

>chequer  chamber  previously  had,  a  like  decision 
was  rendered.    It  is  reported  under  the  title  of 

.Seymor  v.  Northwortiy  in  Hardres,  87i,  pi.  8. 
In  1775  the  high  court  of  Parliament  i n  the  case  of 

•Ooodright,  Kolfe,  v.  Harwood,  7  Bro.  P.  0.  480,  9 
W.  Bl.  937,  Beversing  8  Wlls.  497,  and  sustaining  the 

•court  of  King's  bench  In  Harwood  v.  Goodright, 
lCowp.87,Lofft,  680,  followed  the  rule  laid  down 

lin  Hitchlns  v.  Basset,  8  Mod.  208,  and  went  further 

•In  that  it  decided  that  though  the  later  wUl  was 
known  to  be  ditTerent  from  the  former,  yet  not 
knowing  in  what  part,  there  could  be  no  revoca- 

^on  declared. 

In  1754,  the  ecclesiastical  court  In  Helyer  t. 
Helyer,  ILee,  Eccl.  Bep.  472,  reviewing  Hltcblns  v. 
Basset,  8  Mod.  20^  and  Seymor  y.  Northwortiy, 
Hardres,  874,  pL8,  held  that  a  subsequent  will  of  a 

•different  import  revoked  the  former  will  and  ad- 
mitted parol  evidence  to  prove  both  the  execution 

•ot  the  later  will  and  its  contents. 

The  privy  council  In  1854,  in  the  case  of  Ontto  v. 
Gilbert,  9  Moore,  P.  ac.  181, 1  Bpinks,  Bed.  ft  Adm. 
Bep.  417,  lays  down  the  rule  that  a  second  wUi 
known  to  have  been  made  but  not  found  will  not 

'revoke  the  former  existing  wlU,  for  the  reason  that 
while  its  contents  are  unknown  It  may  bave  been 

•to  the  same  effect.  To  be  a  revocation  of  the  first 
there  must  be  an  express  revocation  of  the  former 

~«r  an  inconsistent  disposition  of  the  property. 
Thto  rule  was  followed  in  1884,  by  the  case  of  Hel- 

4ter  V.  Hellier,  L.  B.9  Prob.  Dlv.  237. 

^L.K.  A. 


The  ecclesiastical  court  in  Brown  v.  Brown.  8  EL 
ft  Bl.  078,  27  L.  J.  Q.  B.  N.  8. 178, 4  Jur.  N.  8. 168.  foU 
lowed  the  common-law  rule,  and  in  the  absence  of 
satisfactory  proof  of  intention  to  revive  the  earlier 
will  pronounced  an  intestacy. 

In  New  York  Chancellor  Walworth,  In  the  case  of 
Nelson  v.  McGiffert,  8  Barb.  Gh.  158,  49  Am.  Dec. 
170,  follows  the  rule  above,  which  be  states  to  bave 
been  the  rule  of  law  for  150  years.  &  P.  Be  Grto- 
wold.15Abb.Pr.299. 

In  Pennsylvania  in  1702,  in  the  case  of  Lawson  v. 
Morrison,  2  U.  8.  2  Dall.  286,  1  L.  ed.  881  it  was 
stated  by  the  blgb  court  of  errors  and  appeals  that 
in  that  state  before  the  enactment  of  the  contrary 
statute  of  Anne,  as  in  England  before  the  enact- 
ment of  the  statute  of  frauds,  wills  might  t>e  re- 
voked without  any  express  words  In  writing,  and 
tbat  in  that  state  since  the  statutory  enactment,  aa 
in  England  since  tbe  enactment  of  the  statute  of 
frauds,  the  mere  act  of  making  a  will,  when  the 
contents  were  unknown, was  not  a  revocation  of  the 
former  existing  will:  It  would  be  otherwise  if  there 
was  a  showing  that  the  testator  had  by  such  later 
will  expressly  revoked  all  former  wills  and  then 
destroyed  it  declaring  that  he  would  die  Intestate. 

The  same  principle  is  followed  in  Virginia  in  tbe 
case  of  Hylton  v.  Hylton,  1  Gratt.  161,  in  which  itto 
held  that  proof  tbat  a  duly  executed  second  will 
was  stolen  is  not  a  revocation  of  the  former,  in  tbe 
absence  of  proof  tbat  the  testator  had  said  after 
the  will  was  stolen  that  he  would  die  intestate. 

But  in  Massachusetts,  In  the  case  of  Wallto  v.  Wal- 
lis  (1874)  114  Mass.  510,  It  is  held  that  inasmuch  as  the 
statute  of  the  state  provided  that  a  will  might  be 
revoked  by  a  subsequent  '^will,  codicil,  or  writing, 
signed,  attested,  and  sulMcribed  in  the  manner  pro- 
vided for  making  a  will,**  the  existing  will  might  be 
revoked  by  proof  that  the  subsequent  will  bad  been 
made  and  duly  exeeuted  oontaJningan  express 
clause  of  revocation,  although  such  later  wUl  can- 
not be  found  nor  its  further  contents  proved. 

In  South  Carolina  in  the  case  of  Legare  v.  Ashe, 
1  Bay,  464,  it  was  held  tbat  where  tbe  last  will  was 
lost,  but  tbe  contents  proved  by  the  one  who  drew 
it  and  the  witnesses  who  signed  It  to  bave  been 
a  sufficient  revocation  and  dispoeltion  of  property, 
it  would  be  given  tbat  effect  and  admitted  to  pro- 
bate. 

As  to  lost  will  containing  clause  of^  revocation, 
see  tupra^  L  b,  2. 

IIL  Rule  applied  to  eodieiU, 

Wills  and  codicils  are  alike  as  to  their  intended 
disposition  of  property,  but  they  are  much  unlike 
in  their  revocatory  effect  for  the  reason  that  a  later 
will  is  by  its  very  nature  a  revocation  of  a  former 
will,  while  a  codicil  Is  by  Its  nature  a  confirmation 
of  the  former  will  except  as  to  its  express  altera, 
tlon.  In  the  case  of  a  later  will  an  Intended  revo- 
cation is  presumed,  but  In  the  case  of  a  codicil  a 
confirmation  is  presumed.  ^*A  codicil  imports,  not 
a  revocation,  k>ut  an  addition.—**  to  the  way  the 
court  In  Doe,  Boyd,  v.  Latham,  Bust>ee,  L.  886, 
states  the  principle. 

A  codicil  will  be  considered  to  be  a  republication 
of  a  will  if  by  fair  construction/ir^i^n^tti^llxen 
igitized  t 
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an  autbority,  before  tbe  statute  a  sabseqaent 
will*  contaminfl^  do  revocatory  clause,  did  not, 
duriogthe  lifetime  of  the  testator,  revoke  a  prior 
will.  Id  respect  to  that  poiut,  we  do  not  think 
the  statute  was  intended  to  make  any  change. 
.  .  .  The  testatrix,  by  executing  the  second 
will,  evinced  no  intention  to  become  intestate, 
but,  rather,  a  contrary  intention.  By  destroy- 
ing tbe  last  will,  and  carefully  preserving  the 
first,  she  affords  satisfactory  evidence  that  she 
intended,  until  the  very  last,  to  die  testate, 


and  that  that  should  be  her  will.  In  the  ab- 
sence of  an  express  provision  to  that  effect,, 
we  cannot  presume  that  the  legislature  in- 
tended that  the  mere  execution  of  a  will  should, 
in  all  cases,  revoke  a  prior  will.  Such  a  con- 
struction would  in  many  cases  defeat  tbe  man> 
ifest  intention  of  the  testator.  The  statute  re- 
quire a  iater  will  or  codicil.'  We  think  that 
means  an  operative  will  or  codicil."  In  ScoU 
y.  ^'nA;itwas  said:  "There  seems  to  hav» 
been  a   niaterial   distinction,    and  on    good 


sach  eflrect  Newoomb  v.  Webster,  118  N.  Y.  191. 
All  other  courts  tbat  construe  a  codicil  apply  tbe 
rule,  rhougrh  they  may  often  consider  it  too  well 
settled  to  reiterate  it.  Where  tbe  revooatiOD  is  by 
express  Jangaage  tbere  is  no  room  for  question. 

LusbiDgrtoQ  V.  Boldero,  Coop.  Ch.  01ft.  states  the 
prtnolple  which  no  case  disputes.  It  is,  ^'a  revoca- 
tion of  a  devise  contained  in  a  will  by  a  subsequent 
codicil  must  be  either  by  express  words  of  revoca- 
tion, or  IncoDslsteDcy  of  devise.*' 

tu  Am  to  expma  revocaUon, 

If  there  is  an  express  revocation  by  oodicQ,  the 
intention  expressed  in  tbe  will  is  not  considered 
oouUnuiDff  as  in  the  case  of  Implied  revocation. 
*The  presumption  of  a  change  of  purpose  arises 
from  the  fact  of  the  revocation,  and  at  least  no 
strained  or  unnatural  construction  ought  to  be 
put  upon  the  codicil  in  such  a  case  to  conform  the 
disposition  made  by  it  to  the  intent  of  the  testator, 
manifested  in  a  provision  of  the  will  which  he  baa 
expreeely  annulled.**  Pierpont  v.  Patrick,  58  N.  Y. 
601;  &  P.  Newcomb  v.  Webster,  118  N.  T.  110. 

A  codicil  expressly  revoking  a  former  will  will 
be  given  its  legitimate  effect.    Price  v.  Maxwell,  28 

Pa.ea. 

Acodlca  may  revoke  a  will  In  part  by  express 
terms.  Sykes  v.  Sykee,  L.  R.  4  Bq.  800.  L.  R.  8  Ch.  801, 
S7L.J.Ch.N.S.807.16Week.Eep.646,96L.  J.  Ch. 
N.  S.  968;  Kip  v.  Van  Cortland,  7  Hill,  846;  Be 
Richards,  i  Pa.  Dlst.  R.  864.  In  the  last  two  cases  a 
codicil  exprpssly  revoked  a  bequest. 

A  codicil  *'to  the  foregoing  last  will**  does  not  re- 
voke it  by  a  declaration  that  **all  wills  heretofore 
made'*  are  revoked.    Gelbke  v.  Gelbke,  88  Ala.  427. 

Owing,  however,  to  the  presumption  favoring 
codicils,  a  codicil  will  not  revoke  a  prior  will  with 
which  it  Is  inconsistent,  although  it  oontain  words 
of  revocation,  if  such  revocation  would  leave  the 
estate  not  disposed  of.  Doe,  Boyd,  v.  Latham, 
Busbee,  L.  806. 

A  will  expressly  revoking  former  wills  will  re- 
voke prior  codicils  as  well  as  wills.  Smith  V.  Mc- 
Chesney,  16  N.  J.  Bq.880. 

In  the  case  of  Atty.  Gen.  v.  Lloyd  a747)  1  Yes.  8r. 
82,  the  testator,  supposing  a  former  devise  was  not 
good,  made  a  codicil  revoking  it,  Tbe  question  is. 
Since  there  was  a  mistake  in  law,  did  tbe  codicil 
fallf  Lord  Chancellor  Hard wicke  rendered  no  de- 
cision, but  sent  the  case  to  law.  We  have  no  f  ui ther 
report  of  tbe  cause. 

The  rule  regarding  dependent  relative  revoca- 
tion may  be  stated  thus:  A  codicil  revoking  a  for- 
mer will  or  codicil,  or  a  devise  or  bequest  in  a  will 
or  codicil,  because  of  the  mistaken  apprehension 
of  tbe  existence  of  a  fact,  will  not  be  given  tbat  ef- 
fect; but  a  codicil  making  a  deliberate,  independ- 
ent revocation  of  a  former  will  or  codicil,  though 
there  be  a  mistaken  apprehension  of  theexistenceof 
some  other  independent  fact,  will  be  a  revocation. 

In  the  case  of  Atty.  Gen.  v.  Ward,  8  Yes.  Jr.  827. 
tbe  testatrix  being  in  doubt  whether  tbe  legatees 
named  in  a  former  will  were  living  and  if  they  were 
'*weU  provided  for,**  revoked  the  legacy  by  codicil, 
and  made  a  new  disposition  of  the  property.  The 
first-named  legatees  were  living,  but  the  court  held 
that  tbe  codicil  nevertheless  revoked  the  will.  A 
87L.a  A. 


revocation  was  made  independently  of  the  disposi* 
tion. 

A  similar  case  is  that  of  Csmpbell  v.  French,  • 
Yes.  Jr.  821.  but  in  this  case  the  testator  gave  aa  a 
reason  the  fact  tbat  the  legatees  were  dead:  thia 
being  a  mistake,  it  was  held  tbat  the  codicil  did  not 
revoke  tbe  will. 

Following  this  caee.  Doe,  Evans,  v.  Bvans,  10  Ad. 
ft  El.  228,  L.  B.  2  Prob.  ft  Dlv.  878.  held  that  a  codi- 
cil revoking  a  will  for  the  reason  that  the  devisee 
■'departed  this  life  without  leaving  issue**  would 
not  be  given  tbat  effect  when  it  la  a  mistake  in  fliot. 
though  the  testatrix  learned  of  this  fact  and  did 
not  change  the  codicil. 

Following  the  last  two  oases  cited,  MendenhalPs 
Appeal,  124  Pa.  887,  h^d  that  when  a  wUl  Is  revoked 
in  part  by  a  codicil  for  the  reason  stated  tberafn* 
and  the  reasons  were  based  on  a  mistake  of  fac^ 
the  codicil  will  fail,  and  the  wlU  will  remain  aa 
though  the  codicil  had  never  been  made. 

Revocation  by  a  codicil  on  the  assumption  of  the 
existence  of  a  fact  which  does  not  exist  will  not 
take  effect,  but  it  must  appear  from  the  instru- 
ment itself  that  it  was  made  under  tbe  belief  of 
such  existence.  Dunham  v.  Averfll,  46  Oonn.  OL.  2» 
Am.Bep.842. 

An  express  revooatlon  based  on  advice  aa  to  the 
condition  of  thecountiy  In  time  of  war,  which  la 
erroneous,  is  nevertheless  a  revooatlon.  Skipwitb 
V.  Cabell,  10  Gratt.  766, 784. 

When  tbe  revocation  of  a  will  is  an  independent 
act  unconnected  in  ita  operation  with  any  other 
act  it  will  work  a  revocation  whether  the  subse- 
quent contemplated  act  take  effect  or  not.  A  oodf> 
dl  properly  executed,  containing  a  clause  revok- 
ing a  former  will,  will  have  that  effect,  although  tt 
do  not  work  a  disposition  of  the  estate  oontem* 
plated.  Goods  of  Gentry,  L.  R.  8  Prob.  ft  Dlv.  8Q» 
42L.J.Prob.N.S.48,  28  L.  T.N.  S.  480,  21  Week. 
Rep.  888. 

Asln  the  case  of  wiUs  (svpro,  L  b.,)  so  in  tbe  case- 
of  codicils.  A  clause  of  revocation  must  expresa 
the  intention  that  it  do  revoke  now,  and  not  at 
some  future  time.  A  codicil  made  subaequent  to  a 
wiU  and  disposing  of  subsequently  acquired  pro|K 
erty  and  stating  the  intention  to  dispose  of  the 
other  part  by  a  subsequent  will  is  not  a  revocation 
of  the  former  will.  Thomaa,  Jonea,  v.  Bvana,  t 
Bast,  488. 

b.  ^s  to  Impltod  revoeaticn. 

As  in  the  case  of  wills  (mpra,  I.  c.),  so  a  vaUd  oodi* 
ell  made  subsequently  to  a  will  or  codicil  and  mak- 
ing a  different  disposition  of  the  property  from 
that  of  tbe  former  will  or  codicil  la  a  revocation  of 
that  will. 

As  in  the  case  of  wills  (also  supra,  n.  f.),  so  In  tha 
case  of  codicils.  One  which  is  invalid  will  have  no 
revocatory  effect.  Austin  v.  Oakes,  117  K.  Y.  897; 
Dela  field  v.  Parish,  26  N.  Y.  9;  Mordecal  v.  Boy  Ian, 
0  Jones.  Eq.  866.  [In  New  York  tbe  statute  pre- 
scribes for  revocation  only  by  testamentary  exeeo-> 
tion,  etc..  Nelson  v.  Public  Administrator,  2  Bradf* 
210.] 

A  devise  of  real  estste  Is  not  revoked  by  a  oodi- 
oll  not  sufficiently  executed  to  be  a  devise  of  real 
estate.  Klrke  v.  KIrke,  i  Buss.  Ch.  4a&^  6  L.  J.  Ou 
N.  S.  148. 
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Crouod.  between  the  state  of  a  former  will  after 
a  second)  one  merely  inconsisteat  with  it,  and 
its  state  after  a  second  one  with  a  declaration 
«xpre8s1f  revoking  it.  In  the  first  case  the  only 
■chance  for  the  second  to  operate  in  revocation 
of  the  first,  according  to  the  prevalent  theories 
of  the  courts,  was  bv  its  coming  to  a  head  as 
an  active  will,  which  it  could  do  only  by  sur- 
Tiving  its  author.  Beiog  the  last  expression  of 
the  decedent  and  at  the  same  time  practically 
inconsistent  with  the  prior  one,  the  intent  to 


repeal  the  first  by  it  was  to  be  implied.  In  case, 
howevvr,  of  its  beins  recalled  by  the  testator  in 
his  life  time,  it  could  not,on  the  theory  referred 
to.  be  taken  to  have  had  the  effect  to  do  away 
with  its  predecessor.  Being  cut  off  before 
having  its  dispositions  of  property  awakened 
into  life,  it  could  have  no  affirmative  operation 
through  its  dispositions  upon  the  estate."  And 
after holdiuff  tnat  a  wi|l  containing  a  clause  of 
revocation  does  operate  to  revoke  a  former  in- 
stantaneously, and  of  iu  own  force,  the  court 


L  lAmUaUonofth^rvU, 
DUTeient  rules  apply  to  wills  and  oodioOs.  A  last 
will  from  its  nature  revokes  a  former,  but  a  oodi- 
oll  is  part  of  a  former  will.  Unless  there  is  some- 
thing to  show  that  the  later  testamentary  paper  is 
meant  to  be  coupled  with  the  former  it  is  not  to  be 
taken  as  a  oodlcil,  but  if  it  does  purport  to  be 
ooupled  with  another  Instrument  it  is  as  mnob  a 
part  of  that  instrument  as  if  it  was  written  upon 
the  same  paper.   Crosbie  v.  Maodoual,  i  Vea.  Jr. 

eia 

If  the  oodlcil  is  lost  and  its  contents  unknown 
the  wiU  is  unaffected  by  it.  Rs  Sternberg,  94  Iowa, 
IHM. 

When  a  second  instrument  is  called  a  codicil  it  .is 
the  duty  of  the  court  to  construe  it  together  with 
the  WiU  if  poesfble.  Price  v.  Maxwell,  28  Pa.  O; 
S,'P.  Newcomb  v.  Webster,  113  N.  T.  VOl;  Westoott 
V.  Oady,  6  Johns.  Cb.  884. 

But  a  codicil  revoking  part  of  a  will  leaves  the 
will  as  if  that  part  bad  not  been  included  in  the 
will  in  the  first  instance.  Harris  v.  Davis,  1  OoUy. 
Ch.  Oas.  418, 9  Jur.  889. 

Furthermore,  in  all  matters  wherein  a  codicil  is 
not  consistent  it  is  a  confirmation  and  republica- 
tion of  the  will.  Guest  v.  WiUasey,  18  J.  B.  Moore, 
%  8  Binir.  429. 

It  should  be  observed  that,  between  a  codicil  and 
a  snbaequent  will,  there  ia  this  difference  of  con- 
struction; a  codicfl  is  a  republication,  and  ratifica- 
tion of  so  much  of  the  prior  will  as  it  does  not  re- 
voke; whereas  a  new  will  (If  it  provides  for  a  full 
disposition  of  all  the  testator's  estate),  though  in- 
consistent, but  in  part  with  the  former  will,  and 
absolutely  agreeing  in  part,  revokes  the  whole 
prior  wilU  by  substituting  a  new  and  last  disposi- 
tion for  the  former  one.**  Simmons  v.  Simmons, 
SB  Barb.  88.  This  case  was  reversed  to  84  How.  Pr. 
^1,  for  the  reason  (as  stated  m  Newcomb  v.  Web- 
eter,  10  N.  Y.  8.  B.  888),  that  it  did  not  appear  that 
the  inconsistency  was  coextensive  with  the  will. 

And  a  codicil  confirmiag  a  wlU  is  a  confirmation 
of  a  prior  codtoU  to  that  wilL  Gordon  v.  Lord 
Reay,  6  Sim.  274. 

This  also  is  a  geoeral  rule,  applied  if  not  stated 
in  the  following  oases:  'The  codicil  is  part  of  the 
will,  and  they  must  be  construed  together  as  one 
Instrument.  If  the  codicil  expressly  revoke  any 
part  or  the  w^U,  then  the  part  revoked  must  be 
treated  as  stricken  out.  If  any  part  or  clause  of 
the  codicil  be  Ir^eooncllably  repugnant  to  a  clause 
or  clauses  of  the  will,  then,  to  that  extent,  the 
codicil  supplants  the  will,  and  the  latter  becomes 
moperative.  But  it  supplants  the  will  only  to  the 
extent  the  repugnancy  is  irreconcilable.**  This  is 
a  statement  of  the  universal  rule  m  the  words  of 
Justice  Stone  in  Orimball  v.  Patton.  70  Ala.  808. 

No  apace  can  be  given  here  to  the  consideration 
of  the  principles  of  construction  and  interpreta- 
tion of  codicils,  such  as,  whether  a  special  gift  will 
be  revoked  by  a  general  sift:  whether  a  gift  in  a 
oodicU  Is  preferred  to  a  gift  In  a  will;  whether  a 
olear  gift  will  be  revoked  by  doubtful  expression 
in  a  oodlcil :  and  whether  or  not  a  revocation  will 
1>e  implied  from  ambiguous  expressions.  All  ques- 
tions of  revocation  by  codicil  are  questions  of  in- 
tention which  involve  a  construction  of  the  codi- 
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cil.  The  cases  on  this  branch  of  the  subject  are 
very  numerous  and  some  of  them  deal  with  distino- 
tlons  too  fine  to  be  of  general  use.  They  may  be 
generally  divided  into  two  groups,  each  partic- 
ularly applicable  to  one  part  of  the  rule  and  gen- 
erally applicable  to  the  other.   They  are  as  follows: 

First,  those  which  hold  thataoodidl  without  an 
express  clause  of  revocatloa  will  nevertheless  have 
the  effect  of  revoking  a  former  will  in  so  far  as  the 
provisions  of  the  oodlcil  are  inconsistent  with  the 
provisions  of  the  wllL 

EnolUh  eases:  Bavens  v.  TiQiar,  4  Beav.  488; 
NevUl  V.  Boddam,  88  Beav.  884,  8  Jur.  N.  &  ffTO,  29 
L.  J.  Gh.  N.  a  788, 8  Weeki  Bfep.  480:  Green  v.  Brit- 
ten, IDe  G.J.  ft  S.  849;  Be  OolBhead,9  DeG.  ft  J. 
890;  Alt  V.  Gregory,  8DeG.  M.  ft  G.  881,4  Week. 
Bep.  488, 8  Week.  Kep.  880. 2  Jur.  N.  S.  S17 ;  Patch 
V.  Graves,  3  Drew.  848:  fioulcott  v.  Boolcott,  8 
Drew.  25.  18  Jur.  881,  28  L.  J.  Ch.  N.  8.  67,  8 
Week.  Bep.  V:  GresweU  v.  Chesiyn,  8  Bden,  1^68; 
Humble  v.  Shore.  7  Hare,  847:  Robertson  v.  Powell, 
2  Hurlst.  ft  a  788. 88  L.  J.  Bxch.  N.  a84, 10  Jur.  N.  S. 
442, 18  Week.  Bep.  888;  Alexander  v.  Alexander JB  Jur. 
N.  8. 866, 4  Week.  Bep.  470.  Affirmed  in  8  De  G.  M.  ft 
G.  688,  8  Jur.  N.  S.  28:  Barclay  v.  Maskelyne,  6 
Jur.  N.  a  18, 1  Johns.  124. 4  Jur.  N.  8.  1293, 28  L.  J. 
Ch.  N.  8. 116:  Fry  v.  Fry,  9  Jur.  894;  Wells  v.  Wells, 
17  Jur.  1080.17  Beav.  480.  88  L.  J.  Ch.  N.  a  891,  8 
Week.  Bep.  8;  Doe,  Evera.  v.  Ward,  18  Jur.  709,  21 
L.  J.  Q.  a  N.  a  14ft,  18  Q.  a  m ;  Sykea  v.  Bykes.  L. 
a4Bq.200,L.&8Ch.8Ql,37  L.  J.  Ch.  N.6.897,18 
Week.  Bep.  64ft,  86  L.  J.  Ch.  N.  8.  988;  Cooper  v. 
Day,  8  Meriv.  164:  Clarke  v.  Butler,  1  Meriv.  804; 
Cookson  V.  Hancock,  8  MyL  ft  a  806;  Beckett  v. 
Harden,  4  Maule  ft  a  1 :  Burrows  v.  Cottrell,  8  Sim. 
875;  Philippe  v.  Allen,  7  Sim.  448;  Evans  v.  Evans, 
17  Sim.  107 :  Wallace  v.  Seymour,  80  Week.  Bep.  884, 
6  Ir.  a  L.  Bep.  £19;  Hicks  v.  Doe,  Hearla,  1  rounge 
ftj.470. 

American  eases:  Kelly  v.  Richardson,  100  AUu 
664 ;  Pickering  v.  Langdon,  88  Me.  480 ;  Johns  Hop- 
kins Univecsity  V.  Pinokney,66  Md.8e6;  Webb  v. 
Carpenter,  16  B.  L  88;  Newcomb  v.  Webster,  118  N. 
Y.  191 ;  Brant.  Willson,  v.  WUlson,  8  Cow.  60;  Bar- 
low  V.  Coffin,  84  How.  Pr.  64;  Hard  v.  Ashley,  117 
N.  Y.  606 ;  Coater  v.  Coster,  8  Saodf .  Ch.  Ill ;  Green 
V.  Lane,  1  fiusbee,  Bq.  108 ;  iie  Nelson,  87  W.  N.  a 
511;  Homer  v.  Brown,  67  U.  8. 18  How.  864, 14  L.  ed. 
970;  Bosley  v.  Wyatt.  66  D.  8.  14  How.  880. 14  L.  ed. 
408;  Brownell  v.  DeWolf,  8  Mason,  486;  Holley  v. 
Larrabee,  28  Yt.  274 :  Dawson  v.  Dawson,  10  Leiigh, 
808. 

Seconds  those  whioh  hold  that  a  codicil  will  not 
be  permitted  to  revoke  a  will  further  than  is  ab- 
solutely necessary  to  give  effect  to  the  codicu. 
They  are  as  follows : 

Eni^ieh  easen:  Cleoburey  v.  Beckett,  14  Beav. 
688;  Hillersdon  v.  Grove,  21  Beav.  618;  Butler  v. 
Greenwood,  22  Beav.  808;  Norman  v.  Kynaston,  29 
Beav.  96. 9  Week.  Bep.  60. 80  L.  J.  Ch.  N.  8. 180,  Af- 
firmed in  8DeG.  F.  ft  J.  29, 7  Jur.  N.  8. 129, 9  Week. 
Bep.  269.  8L.  T.  N.S.  826:  Duffield  v.  Duffield.  3 
Bligh,  N.  a  861. 1  Dow  ft  C.  105;  Sanford  v.  Sanford, 
1  De  G.  ft  8. 87:  Scbofleld  v.  Oahuac.  4  De  G.  ft  8.  688. 
16  Jur.  1009.  L.  E.  2  Eq.  885;  Lord  Lovat  v.  Duchess 
Leeds,  2  Drew,  ft  8. 88.  81  L.  J.  Ch.  N.  8.  fiOB.  8  L.  T. 
N.  a  807. 10  Week.  Bepw  897;  Hiiu^oliffe  v.  Hinch- 
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concludes  by  saying:  "Upon  consideration, 
the  doctrine  of  Jatne9  ▼.  Marvin^  8  Conn.  576; 
Boudinot  v.  Bradford,  2  U.  B.  2  Dall.  266, 1 
Ij,  ed.  375,  and  others  boldinfi^  the  same  views 
and  ruling  in  accordance  with  what  has  just 
been  expressed,  appears  to  be  most  consonant 
with  our  system  and  with  popular  understand- 
ing, and  at  the  same  time  the  most  reasonable 
and  safe."  While  it  may  be  said  that  this  lan- 
guage was  not  absolutely  necessary  to  a  de- 


termination of  the  case,  yet  it  is  evident  that  % 
conclusion  was  reached  and  the  announcement 
made  after  careful  deliberation;  and  we  feel 
that  we  ought  not  to  disturb  the  rule  laid 
down,  without  being  convinced  of  its  error 
upon  authority. 

2.  The  burden  of  proof  is  upon,  a  party  wha 
asserts  that  the  later  will  contaiDs  a  clause  of 
revocation.  Thornton,  Lost  Wills,  162;  1 
Beach,  Wills,  78;  Caemen    v.  Van  Harke,^ 


cliffe,  2  Drew,  ft  8.  96, 6  L.  T.  N.  S.  MO;  R€  Hougb, 
16Jur.M8,  SOL.  J.  Ch.  N.  8.  422,4  DeG.&S.  871; 
Hill  V.  Walker,  4  Kay  ft  J.  168;  Lady  Langdale  v. 
Brtffgs,  88  L.  T.  1?.,  8.  467,  21  Week.  Rep.  620;  Ivee  v. 
Ives,  4  Tounge  ft  C.  Bzoh.  84, 4  Jur.  2B6w 

American  eaaes:  Jones  v.  Barle,  1  Gill,  886; 
Vaufrhan  v.  Bunch.  68  Miss.  618;  Crosier  v.  Bray, 
-120  N.  Y.  886;  Newcomb  v.  Webster,  118  N.  Y.  191; 
Den,  Snowhill,  v.  8nowhlli.23  N.  J.  L  448;  Rlchard^s 
Appeal,  116  Pa.  282;  Rodgera  v.  Bodgers,  6  Heiak. 
489;  Brown  v.  Oaonon,  8  Read,  864;  Jlnkftis  v.  Law- 
rence, 86  Va.  86. 

A  codioil  oontainlDg  no  ezpresa  revocatloo  of 
tbe  former  will,  bat  attempting  to  dispose  of  all 
property,  a  part  of  wbtota  it  leaves  undisposed  of, 
wlU  only  t)e  a  revocation  as  to  the  other  part. 
BraDt,  Willson,  v.  Willflon,  8  Ck>w.  66. 

Ad  InsuflQciently  executed  codicil  ineffectually 
attempting  to  make  a  new  appointment  of  guar- 
dian does  not  revoke  that  whlcb  was  made  by  the 
will.    Ex  parte  Earl  Ilcbester,  7  Ves.  Jr.  878. 

But  an  inconsistent  residuary  clause  in  a  codicil 
will  not  impliedly  revoke  a  specific  devise  in  a  will. 
Bosley  V.  Wyatt,  66  U.  8. 14  How.  890, 14  L  ed.  468. 

Nor  will  a  oodioU  bequeathing  a  part  of  the  re- 
siduary estate  be  a  revocation  of  tbe  prior  will. 
Quackenboss  v.  Klngsland,  102  N.  Y.  129, 66  Am. 
Kep.  771. 

On  the  same  principle  as  in  the  case  of  a  wUl, 
8upra^  II.  e,  a  will  devising  real  estate  is  not  re- 
voked by  a  codicil  that  makes  an  inconsistent  dis- 
position of  tbe  estate  wben  tbe  same  is  not  ex- 
ecuted in  the  manner  required  by  tbe  statute  of 
frauds  to  pass  real  estate,  but  it  may  be  a  revoca- 
tion as  to  personal  property.  Gallini  v.  Noble,  8 
Meriv.  €90;  Brown  v.  Tilden,  6  Harr.  ft  J.  871. 

Likewise,  in  the  matter  of  evidence  as  in  wills, 
supra,  II.  0  et  mo.,  *if  such  demise  in  the  will  is 
clear,  it  is  iocumbent  on  them  who  contend  It  Is 
not  to  take  effect  by  reason  of  a  revocation  in  tbe 
codicil,  to  show  that  tbe  intention  to  revoke  is 
equally  clear  and  free  from  doubt,  as  tbe  original 
inteniion  to  deviee.  For  if  there  Is  only  a  reasona- 
ble doubt  whether  the  clause  of  revocation  was  in- 
tended to  iDclude  the  particular  devise,  then  such 
devise  ought  undoubtedly  to  stand."  Doe,  Hearle* 
v.  Hicks,  8  BiDg.476;  Robertson  v.  Powell,  2  Hurlst. 
ft  a  762, 88  L  J.  Bxch.  N.  8. 84, 10  Jur.  N.  8.  442, 12 
Week.  Bep.  628. 

'*No  codicil  takes  effect  unless  a  clear  intention 
is  expressed.**  Bridges  v.  8trachan.  L.  R.  8  Ch. 
Div.668,  88  L.  T.  N.  8. 602, 26  Week.  Rep.  60L 

2.  RuU  a^ppUed  to  prior  codieU. 

One  codicil  does  not  revoke  another,  unless  it  Is 
clear  that  the  testator  Intended  that  it  should  do 
so.  The  legal  presumption  is  against  such  revoca- 
tion. (Smith  V.  Cunolngham,  1  Add.  Eccl.  Rep. 
448),  unless  they  are  so  inconsistent  that  they  can- 
not stand  together.  Green  v.  Tribe.  L.  R.  9  Ch. 
Div.  231,  47  L.  J.  Ch.  N.  8. 788, 27  Week.  Rep.  89, 88 
L.  T.  N.  8. 914. 

A  subsequent  codicil  does  not  revoke  a  prior 
oodicll  with :  which  .it  is  not  inconsistent  and  to 
which  it  does  not  refer.  This  is  true  though  the 
codicil  be  made  in  a  foreign  country.  Goods  of  I>e 
in  Saussaye,  L.  U.  8  Prob.  ft  Div.  42,  42  L.  J.  Prob. 
N.  8.  47,  28  L.  T.  N.  8. 868, 21  Week.  Rep.  549. 
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A  prior  will  and  prior  oodicll  are  considered  to 
be  one  instrument,  therefore  a  second  codicil  dis- 
posing of  part  subject  to  tbe  conditions  *^hereof  ** 
will  be  construed  in  connection  with  the  prior  will 
and  codldi  when  read  together.  Strelton  v.  Fitz- 
gerald (1889)  L.  B.  28  Ir.  310. 

8w  Rule  applied  to  entire  ettate. 

The  general  rule  above  stated  applies  in  this  con- 
nection as  welL  A  codicil  will  not  be  held  to  re- 
voke a  prior  will  entirely  if  it  can  be  given  effect 
without^  Cookaon  v.  Hancock,  1  Kee,  817, 2  MyL  ^ 
C  606;  Webb  v.  Carpenter,  16  B.  L68. 

A  disposition  in  a  oodldl  entirely  inconsistent 
with  that  of  the  will  will  operate  in  law  as  a  revo- 
cation of  tbe  will  to  the  extent  of  the  inconsls- 
tenoy;  and  there  is  no  difference  in  this  regard  be- 
tween a  will  or  codicil  expressly  revoking  former 
wiUa  and  one  containing  no  such  express  revoca- 
tion provided  they  be  both  duly  and  legally  ex- 
ecuted so  as  to  be  admitted  to  probate.  Bead  v* 
Manning,  80  Miss.  808. 

A  codicil  disposing  of  all  the  estate  named 
in  the  will  is  a  revocation  of  the  wilL  Pilcher  v.. 
Hole,  7  81m.  208;  8immons  v.  8immons,  26  Barb.  68, 
Reversed  24  How.  Pr.  611;  Hallyburton  v.  Oarson, 
86  N.  a  280. 

But  so  long  as  anything  remains  undisposed  of 
by  codicil  that  part  of  the  will  is  not  revoked. 
Goods  of  Howard,  20  L.  T.  N.  8.  230,  L.  B.  1  Prob. 
ft  Div.  686;  Newcomb  v.  Webster,  118  N.  Y.  191. 

And  a  codicil  made  with  the  intention  to  revoke 
a  former  will  will  not  have  that  effect  unless  it 
is  effectual  as  a  devise  of  all  the  property  named 
in  the  will.   Jones  v.  Jones,  2  Dev.  Eq.  389. 

As  to  personal  property,  see  infra, 

4.  Bvie  apjMed  to  exeeutore, 

A  codicil  appointing  an  executor  does  not  Im- 
port a  revocation  of  the  executors  appointed  by  a 
prior  instrument.  Bvans  v.  Evans,  17  8im.  86, 107« 
14  Jur.  888. 

8moe  the  legal  operation  of  a  codicil  Is  to  confirm 
those  parts  of  the  will  to  which  it  refers  and  does 
not  revoke  it  a  so-called  codicil  which  makes  an  en- 
tire disposition  of  all  tbe  property  inconsistent 
with  tbe  will,  and  appoints  executors,  is  no  revoca- 
tion of  tbe  former  will  so  far  as  it  concerns  the 
prior  appointment  of  executors.  Both  the  will 
and  the  codicil  must  be  probated.  Goods  of  How- 
ard, L.  B.  1  Prob.  ft  Div.  686. 

Where  a  codicil  appoints  a  ''sole**  executor  it  re- 
vokes the  appointment  of  executors  in  tbe  prior 
wilL  Goods  of  Lowe,  8  8wab.  ft  T.  478,  88  L.  J. 
Prob.  N.  8. 166. 

When  two  wills  stand  together  the  executors  in 
both  are  alk>wed  to  qualify.  Supra,  IL  a,  2. 

6w  Bevoeation  not  prevented  by  matter  outeide  ths 
eodML 

As  in  the  case  of  wills  (supra,  L  c,  4),  so  in  the 
case  of  codicils,  a  valid  and  {duly  executed  revoca- 
tory codicil  is  not  obstructed  in  Its  operation  as 
such  by  any  matter  outside  of  it  which  will  pre- 
vent its  being  effective  as  a  disposition  of  property. 
Frenche^s  C«8e,  reported  in  Rolle,  Abr.  614,  Deviee 
O,  pi.  4.  8  Vin.  Abr.  Devise,  183  O.  pi.  4,  Is  dted  as 
i  one  of  the  earliest  authorities,  thut  a  devise  in  a 
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Kan.  888.  The  circuit  Judge  charged  the  lory: 
"It  is  incumbeDt  upon  the  party  who  claims 
that  the  second  revokes  the  first  will  to  estab- 
lish by  a  fair  preponderance  of  the  evidence 
that  it  contained  a  clause  of  revocation.  I  am 
not  aware  that  there  is  any  direct  evidence  in 
this  case  that  any  of  the  later  wills  contained 
any  express  clause  of  revocation."  ComplaiDt  is 
made  of  this,  and  it  is  discussed  in  the  brief  of 


counsel  as  though  It  related  to  the  subject  of 
the  burden  of  proof  to  establish  tfae  destruction 
of  the  later  will,  which  it  clearly  does  not. 
It  relates  solely  to  the  proof  of  the  contents  of 
the  last  or  destroyed  will.  It  is  true  that,  the 
later  will  having  been  proved,  this  amounted 
to  a  revocation  of  the  former  will,  if  in  ex- 
istence at  the  time  of  the  testator's  death.  But 
if  the  fact  is  established  that  the  will  was  kept 


oodlcU  tnoonsiBteDt  wttb  that  of  a  prior  will  is  a 
revocation  of  that  will,  altbou^b  the  deylsee 
named  in  the  oodioll  be  disabled  from  taklngr  title 
to  the  estate.  (In  this  case  it  was  the  **poor  of  the 
parish.**) 

Tupper  ▼.  Tupper,  1  Kay  ic  J.  066, 1  Jur.  N.  S. 
017,  Follows  Frenches  Case,  and  is  sligrhtly  distin- 
iruished  from  Onions  ▼.  Tyrer,  1  P.  Wms.  84?.  2 
Yern.  743,  Free,  in  Ch.  459,  Glib.  Bq.  Bep.  180,  cited 
9upr<u  I-  o,  4. 

Qulnn  V.  BntJer,  L.  B.  6  Eq.  S25,  followlofr  Tup- 
per v.  Tapper,  1  Kay  ft  J.  00&,  1  Jur.  N.  8. 917,  and 
cltingr  the  older  authorities,  holds  ttaat  a  codicil 
made  fer  the  parpose  of  cbansrlnflr  the  will  io  one 
particular  may  revoke  the  will  in  that  particular 
although  the  codicil  fail  therein  as  a  disposition  of 
property. 

It  is  held  in  Gossett  v.  Weatfaerly,  6  Jones,  Bq.  48, 
that  a  codicil  will  be  a  revocation  of  a  will  so  far 
as  it  is  inconsistent  in  the  disposition  of  property, 
altbouffh  the  codicil  may  fail  t)ecauae  its  provisions 
are  agMiost  public  policy.  (In  this  case  real 
estate  bud  been  devised  in  trust  to  a  slave  girl  who 
was  by  the  will  emancipated,  but  no  provisions 
were  made  therein  for  sending  her  out  of  the 
state.  It  being  against  the  policy  of  the  law  that 
free  negroes  should  remain  in  the  state  the  codicil 
was  held  to  fall;  but  inasmuch  as  the  codicil  was 
valid  in  Itself  it  was  a  revocation  of  the  part  of  the 
will  devising  that  part  of  the  estate.) 

A  codicil  may  also  revoke  a  devise  or  bequest  in 
a  former  will  and  yet  pass  no  property  for  the  rea- 
son tbat  it  is  made  so  near  the  death  of  the  testa- 
tor tbe  provisions  of  the  statute  make  it  inopera- 
tive as  a  devise.  Lutheran  Oongregation*s  Appeal, 
118  Pa.  88.   S.  P.  supra,  L  c.  ^ 

0.  OoiHca  to  earlier  wfUrevckeB  later  wOL 

Tbe  making  of  a  codicil  republishes  a  will,  there- 
fore the  making  of  a  codicil  to  a  revoked  anterior 
win  Btill  in  existence  is  a  revocation  of  a  posterior 
will  and  a  revival  of  the  anterior  will.  Rogers  v. 
V.  Pittis,  1  Add.  Eccl.  Rep.  80;  Goods  of  Van 
Cutsem,  CB  L.  T.  N.  S.  252;  Goods  of  Reynolds,  L. 
K.  8  Prob.  &  Div.  48,  42  L.  J.  Proh.  N.  8.  20. 28  L. 
T.  N.  8. 144,  21  Week.  Rep.  612;  Payne  v.  Trapper,  11 
Jur.  864, 1  Robert.  688. 

Tbe  etfecr  of  a  codicO  is  to  bring  theViil  down 
to  the  du te  of  the  codicil.  It  therefore  follows  that 
a  codicil  to  a  will,  not  a  last  wiU,  will  have  tbe  ef- 
fect of  revoking  the  last  will  and  reviving  the  one 
to  wliich  it  refers.  Neff*s  Appeal,  48  Pa.  601;  Ham- 
ilton's Estate,  74  Pa.  69;  Havard  v.  Bavls,  2  Blnnl 
406. 

A  codicil  purporting  to  be  a  second  codicil  to  a 
former  will  which  has,  without  the  knowledge  of 
the  solicitor  drawing  such  codicil,  been  revoked 
by  a  second  will,  revives  such  former  will,  and 
both  the  wills  with  such  codicil  must  be  admitted 
to  probate,  where  the  codicil  states  that  it  is  to 
confirm  **■  my  said  will  and  the  first  codicil  thereto,** 
although  the  first  codicil  mentioned  was  never 
executed.  Re  Ghilcott  [1807]  P.  223, 66  L.  J.  Prob. 
N.  8. 108. 

The  application  of  tbe  role  is  not  affected,  al- 
though there  Is  a  mistake  in  the  terms  of  the  revo- 
cation, if  the  mistake  is  apparent.  A  codicil  re- 
ferring to  the  former  of  two  prior  wIUb.  but 
referring  to  it  as  of  the  date  of  the  latter,  is  a  rev- 
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ooation  of  tbe  latter.  Crosble  v.  Macdoual,  4  Yea. 
Jr.  610. 

However,  a  codicil  made  after  a  second  will  must, 
in  order  to  revoke  such  second  will,  make  It  ex- 
pressly to  appear  tbat  it  was  the  intention  to  revive 
the  first,  or  inconsistently  dispose  of  the  prop- 
erty named  in  tbe  second  will;  purporting  to  be  *"» 
codicil  to  the  last  will**  and  referring  to  it  as  of  tbe 
date  of  the  former  will  not  revive  tbe  former. 
8ection  22  of  tbe  statute  of  wil4s  [1  Vict.  chap.  28> 
requires  it  to**show  an  intention**  to  revive  the  re- 
voked wills.  Goods  of  Steele,'  L.  B.  1  Prob.  ft  Div. 
676. 

Furthermore,  a  will  which  has  ceased  to  Have 
both  a  legal  and  a  physical  existence  cannot  be  re- 
vived, but  this  will  not  prevent  a  codicil  purport- 
ing to  be  made  thereto  from  working  a  revocation 
of  an  intermediate  will.  In  such  a  case  the  codicil 
will  stand  as  the  only  will.  Hale  v.  Tokelove,  9- 
Robert,  818, 14  Jur.  817;  Rogers  v.  Goodenough,  2 
8wab.  ft  T.  842. 81 L.  J.^rob.  N.  8. 48, 8  Jur.  N.  8. 891, 
6  L.  T.  N.  8.  719;  Pinckney*s  Will,  I  Tucker  (N.  Y.> 
436. 

But  where  the  oodioll  shows  In  Itself  no  intention 
of  revoking  a  second  will,  the  fact  that  It  Is  In- 
tended for  the  first  will  wblch  Is  not  inconsistent 
will  not  cause  it  so  to  do.  Tbe  codicil  and  second 
will  may  stand  together  as  the  last  will.  Newton 
V.  Newton.  (1861)  6  L.  T.  N.  8. 218, 12  Ir.  Ch.  Rep.  118. 

lu  regard  to  a  codicil  relating  to  personal  prop- 
erty, made  to  a  will  as  a  revival  of  the  will,  and 
causing  a  general  devise  of  lands  in  such  a  will  to 
pass  lands  purchased  since  such  will  was  first  made- 
(the  codicil  being  so  fully  executed  as  to  be  a  de- 
vise of  lands),  see  Barnes  v.  Crowe.  1  Ves.  Jr.  486. 

Where  there  is  some  uncertainty  as  to  wblch  wllli 
a  codicil  belongs,  and  there  is  an  ambiguity  in  tbo 
codicil,  parol  evidence  may  be  admitted.  Rogers  v. 
Pittis,  1  Add.  Bccl.  Rep.  80;  Jaosen  v.  Jansen,  cited 
In  1  Add.  Bccl.  Rep.  SOi 

lY.  Bevivai  of  former  wUk 
a.  By  mere  destruction  of  the  later. 

The  effect  of  the  destruction  of  a  will  which  haa 
worked  a  revocation  of  the  former  will  is  a  matter 
on  which  authorities  differ.  The  old  English  rule 
abrogated  by  the  statute  of  wills,  1  Vict.  chap.  26, 
still  has  some  force  In  America.  It  was  based  on- 
tbe  theory  that  all  wills  were  ambulatory  until  the 
death  of  the  testator.— that  no  will  had  any  effect 
until  then,— and  tbat  the  effect  would  be  given  ta 
the  then  last  wlli  Under  this  theory  of  the  law  all 
revocatory  wills  made  and  destroyed  by  the  testator 
in  his  lifetime  have  no  mure  effect  than  if  they  bad 
never  existed:  tbe  last  made  existing  will  Is  given 
effect  as  the  'last  will.**  This  Is  the  old  common- 
law  rule  twsed  on  the  8tatement*of  Lord  Mansfield, 
made  In  1770  in  Goodrlght,  Glazier,  v.  Glazier,  4 
Burr.  2612. 

Tbe  contrary  was  held  by  tbe  prerogative  court 
in  Ex  parte  Hellier,  8  Atk.  798. 

In  Burtansbaw  v.  Gilbert,  1  Cowp.  49,  Lofft,  466, 
it  was  held  tbat  tbe  destruction  of  tbe  later  did 
not  revive  the  existing  duplicate  of  the  former. 

The  ecclesiastical  court  in  the  case  of  Helyar  v. 
Hclyar.  1  Lee,  Eccl.  Rep.  472,  laid  down  a  somewhat 
different  rule  predicated  on  tbe  different  state  of 
facts;  according  to  its  rule,  wbetber  or  not  tbe  de- 
struction of  the  later  will  Is  a  revival  of  the  former 

Digitized  by  CjOOQIC 


^76 


MlGmGAH  BUFBXlfB  COUBT. 


Sept.  9 


In  hifl  custody,  and  could  not  be  found  after 
his  death,  this  raised  a  presumption  that  the 
will  was  destroyed  animo  eaneeUandi,  1  Redf. 
Wills,  850.  There  was  no  request  upon  the 
subject  of  the  burden  of  proof,  and  we  do  not 
think  any  error  was  committed  by  failing  to 
charge  upon  this  subject  any  more  specifically, 
in  the  absence  of  requests. 


8.  Testimony  was  introduced  showing  that 
the  decedent  at  one  time  exhibited  to  Dr.  Lum 
and  his  wife  a  paper  which  was  either  a  will  or 
a  codicil,  and  the  jury,  in  answer  to  a  special 

auestioo.  found  this  to  have  been  a  codicil  to 
le  will  admitted  to  probate.  It  is  contended 
that  there  was  no  evidence  that  this  was  a 
codicil  to  this  will,  and  the  court  was  asked  so 


■existing  will  depended  wholly  upon  the  Intentton 
•of  the  testator  manifested  In  the  destruction  of  the 
Jater  will,  but  this  rule  was  never  adopted  by  the 
•oommon-law  courts  In  this  particular.  Neverthe- 
less this  rule  has  been  forceful  In  molding  the  de- 
cisions rendered  in  the  American  courts,  aa  will  be 
■eeen  below. 

The  American  oases  which  generally  follow  the 
rule  laid  down  in  Qoodrlgfat,  Olasier,  v.  Olazier,  i 
Burr.  25i2,  differ  in  regard  to  the  manner  In  which 
tbe  prior  wlU  was  revoked,  aa  will  also  be  shown 
•below. 

The  court  In  Boudlnot  v.  Bradford.  S  U.  8. 2  Dall. 
180, 1 L.  ed.  87S.  said  that  where  the  second  will  Is 
destroyed  without  more,  tbe  preceding  will  not 
having  been  canceled  is,  generally  speakiug,  i^pto 
faetn^  revived.  Further,  see  Flintham  v.  Brad- 
ford. 30  Pa.  ae.  infra,  lY.  a,  1. 

The  various  American  Codes  have  various  pro- 
Tlsions.  By  the  Bevlsed  Cknle  of  Alabama,  ft  1082, 
1103,  the  making  of  a  subsequent  will  and  the  de- 
atructlon  tbereof  do  not  revive  any  will  previously 
executed.    Barker  v.  Bell,  49  Ala.  280. 

However,  in  any  case  an  invalid  prior  will  cannot 
^  revived  and  made  operative  by  the  destruction 
of  a  later  will  with  tbe  intc^ntlon  to  Tevire  the  prior 
one.  Dickinson  v.  Swatman.  i  Swab,  ft  T.  206. 80  L. 
J.  Prob.  N.  8. 84.  6  Jur.  N.  8. 88L    8ee  supra,  L  c.  4. 

The  modifications  of  the  rule  will  be  shown  be- 
low. 

1.  After  implied  revoealion. 

The  case  of  Colvin  v.  Warford,  20  Md.  867,  clearly 
-distinguished  between  implied  and  express  revo- 
cation. It  follows  the  rule  in  Goodrigtat,  Glasler, 
T.  Olnzier,  but  tbis  is  particularly  to  tbe  effect  tbat 
If  '*the  revocation  of  a  previous  will  is  Implied  from 
the  inconsistent  testamentary  provisions  of  one 
subsequently  executed,  .  .  .  the  revocation  of  the 
first  will  depends  upon  the  testamentary  purposes 
•expressed  in  the  last,  which  of  necessity  continue 
to  be  ambulatory  and  revocable  during  the  life  ot 
the  testator.**  Tbe  case  goes  further,  and  holds 
that  by  the  destruction  of  tbe  later  will  the  testa- 
tor raises  tbe  presumption  of  his  intention  to  re- 
vive the  former,  which  presumption  may  be  sus- 
tained or  rebutted  by  evidence  of  the  attending 
•circumstances.  The  case  also  admits  that  on  this 
point  there  is  much  conflict  of  authority.  Further 
see  infra,  IV.  b. 

James  v.  Marvin,  8  Conn.  670,  applied  the  rule  as 
to  wills  revoked  by  implication:  but  see  further« 
4nfrcL,  IV.  c. 

Tbat  tbe  destruction  of  a  later  will  which  con- 
tains no  express  revocation  of  tbe  former  will  re- 
vive the  former;  and  that  this  doctrine  is  consistent 
with  tbe  statute  which  requires  a  '*later  will  or 
•oodicir*  to  revoke  a  former,— are  held  in  Peck*s 
Appeal,  50  Conn.  682, 47  Am.  Rep.  686,  which  further 
«tates  the  opinion  tbat  the  cases  to  tbe  contrary 
are  wbere  the  wills  have  become  operative  wills. 

Likewise,  Lawson  v.  Morrison,  2  U.  a  2  Dall.  SB6, 
1  L.  ed.  884,  held  that  the  destruction  of  tbe  later 
win  which  revoked  a  former  by  inconsistent  dis- 
position left  the  former  existing  will  as  though  the 
later  had  never  existed. 

Flintham  v.  Bradford,  10  Pa.  82,  questions  Bou- 
•dinot  v.  Bradford,  2  IT.  8. 2  Dall.  286, 1  L.  ed.  875,  be- 
cause it  was  a  destruction  by  dyhiir  oral  declara- 
tion, and  held  that  the  rule  tbat  a  delibemte  de- 
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struction  of  the  will  which  revokes  a  former  will 
by  implication  leaves  tbe  former  as  if  tbe  later 
had  nev'jr  existed,  and  that  this  is  true  whetber 
the  second  contain  a  clause  of  revocation  or  not,— 
on  the  authority  of  Goodrlght,  Glasler,  v.  Glacier, 
4  Burr.  2612. 

Tbe  rule  was  applied  in  Jones  v.  Murphy  (1887)  8 
Watts  ft  &  27S,  and  tbe  court  held  that  from 
the  fact  that  tbe  second  will  was  destroyed  by 
fraud  it  would  be  presumed  that  the  second  was 
inconsistent  with  the  first  and  revoked  it. 

There  was  an  approach  to  an  application  of  the 
rule  in  Taylor  v.  Taylor,  2  Nott  ft  M*C.  482.  in  which 
it  was  held  that  a  deatruction  of  tlie  second  will, 
whioh  was  not  made  antmo  teatanM^  will  leave  the 
first  as  the  last  will. 

Where  tbe  second  will  cannot  be  found  it  will 
be  presumed  to  have  been  destroyed  with  the  in- 
tention of  reviving  tbe  first,  and  this  presumption 
will  be  conclusive  unless  rebntted  by  suflldent  evi- 
dence to  the  contrary.  Dawson  v.  Smith,  8  Houst, 
(Del.)  88. 

But  where  a  will  is  revoked  by  a  later  one  it  is 
not  restored  by  the  improper  destruction  of  both 
although  the  contents  of  the  later  one  cannot  be 
proved.    Day  v.  Day,  8  N.  J.  Bq.  648. 

Chbsvxr  v.  Nobth  approves  of  the  rule  that  tbe 
destruction  of  tbelater  willrevives  the  former  when 
the  latter  contained  no  clause  of  revocation.  See 
further,  infra^  IV.  a,  2,  and  lY.  c 

But  in  Georgia  the  revocation  of  a  later  will 
will  not  revive  the  earlier  will  which  had  been  re- 
voked by  implication.  There  must  be  a  republica- 
tion in  writing  properly  attested  or  a  duly  exe- 
cuted codicil.  Harwell  y.  Lively,  SOlGa.  816,78 
Am.  Deo.  648. 

Tbe  ecclesiastical  court  In  1751,  in  the  case  of 
Helyar  v.  Uelyar,  1  Lee,  Bod.  Rep.  472,  held  that 
some  act  other  than  the  destruction  of  the  later 
Inconsistent  will  was  necessary  to  effect  a  revival 
of  the  former;  but  this  rule  was,  as  above  shown, 
not  followed  by  tbe  common  law  courts.  Its  effect, 
however,  is  apparent  in  tbe  decisions  of  tbe  Amer- 
ican courts.   See  infra,  I Y.b,!. 

2.  AfUr  exprem  rsooeotfon. 
Since  tbe  wills  act  in  England  a  destroyed  will 
cannot  be  revived  by  mere  destruction  of  a  later 
will.  A  more  emphatic  rule  applies  in  many  states 
wbere  tbe  former  will  has  been  revoked  by  an  ex- 
press clause  of  revocation  in  tbe  later  wUL  While 
tbe  rule  of  intention  is  still  applied  as  tbe  law  of 
wills,  **the  legal  presumption  1b  never  adverse  to 
nor  in  favor  of  a  revocation  of  the  former  uncan- 
celed will  upon  the  cancelation  of  the  later  revo- 
catory will.  The  Intention  of  the  testator  is  to  be 
collected  from  the  circumstances  of  the  case,  but 
in  tbe  interpretation  of  tbat  intention  many  courts 
deem  it  more  reasonable  and  natural  to  aasume 
that  such  revocatory  clause  shows  empbatically 
and  conclusively  that  the  testator  has  abandoned 
bis  former  Intention  and  substituted  therefor  a 
new  disposition  of  bis  property,  wbich  for  the  pres- 
ent unless  again  modified  shall  stand  as  represent- 
ing bis  wishes  upon  the  subject,  and  tbat  die  mere 
destruction  of  the  revoking  will  might  kMwitb  the 
intention  of  dying  Intestate,  and  therefore  in  such 
case  there  must  be  shown  some  declaration  of  in. 
tention,  by  republication  or  otherwise,  that  the 
former  canceled  will  should  be  revived. 
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to  charge.    Mrs.  Lum  testified  to  an  occasion  |  said,  at  the  last,  that  if  there  were  any  chacgea 


when  a  transcript  of  a  certain  paper  was  made; 
that  she  and  her  hxisband  were  in  the  room  of 
deceased;  that  he  took  out  a  sheet  of  foolscap 
paper,  read  portions  of  it,  and  asked  her  to  sit 
■down  and  copj  off  the  purport  of  the  paper. 
He  told  her  that  Mr.  Vance  and  Mr.  Cheever 
where   the   executors   of   the   will,  and    he 


in  the  will,  he  would  let  her  know.  She  was 
then  asked: 

'  Do  you  know  the  difference  between  a  cod- 
icil and  a  will? 

'A.  I  did  not  at  that  time. 

"Q.  Do  you  know  now? 

••A.  You  told  me.    Yes,  sir. 


Id  Pickens  t.  Davis,  134  ^ ass.  2K,  45  Am.  Rep.  8BB, 
4t  Is  beld  that  oral  evidence  Is  competent  and  suf- 
ficient to  prove  such  intention.  See  further,  as  to 
Intention.  Williams  v.  Williams,  142  Mass.  615,  and 
•other  0H8P8  cited  infra,  IV.  b. 

By  the  force  of  an  express  clause  of  revocation  a 
prior  will  is  immediately  and  completely  revoked, 
«nd  the  mere  destruction  of  a  will  will  not  revive 
«  former  one.  There  must  l)e  '^republication**  to 
Id ve  it  any  legal  authority.  James  v.  Marvin  OSSD 
:8  Conn.  676. 

In  Mississippi,  as  stated  in  Bohanon  ▼.  Walcot,  1 
How.  (Miss.)  836,  29  Am.  Deo.  681.  the  doctrine  is 
maintained  that  the  revoked  will  (either  by  express 
•clause  or  by  implication)  has  no  existence  what- 
•«ver.  It  can  not  X)e  revived  except  by  some  express 
direct  act  of  the  testator,  and  this  does  not  in  effect 
revive  it  but  makes  of  it  a  new  will.  The  case  does 
not  say  that  it  must  be  an  act  of  writing,  but  it  Is 
■evident  that  it  must  be  an  act  sufficient  to  make  a 
will. 

Hawes  v.  Nicholas,  72  Tex.  481, 2  L.  R.  A.  868,  fol- 
lowln8rtheGonneoticutca8e6,heid  that  the  first  will, 
■expressly  revoked  by  a  later  one,  will  not  be  re- 
vived by  the  destruction  of  the  latter. 

Empbasizinjc  the  distinction  between  these  cases 
4md  the  great  English  case  of  Good  right.  Glazier, 
V.  Glazier,  4  Burr.  2612,  cited  supra,  IV.  a,  2,  in 
which  it  says  there  is  no  express  clause  of  revoca- 
tion (note.  One  of  counsel  in  Goodright,  Rolfe,  v. 
Harwood,  8  Wils.  600,  said  it  bad  and  neither  the 
•court  nor  opposing  counsel  disputed  It),  admitting 
that  Judicial  opinion  is  not  harmonious,  the  court 
in  Scott  V.  Fink,  45  Mich.  241,  held  it  ''to  be  most 
•consonant  with  our  system,  and  with  popular  un- 
derstanding; and  at  the  same  time  the  more  rea- 
■sonable  and  safe,**  to  hold  that  when  the  later  will 
revokes  the  former  by  express  words  thedestruc 
tlon  of  the  later  will  not  revive  the  formen  this 
decision  was  followed  In  Stevemi  v.  Hope,  62  Mich. 
*65. 

CRnvBB  V.  North,  quoting  Graves,  J.,  in  Scott 
v.  Fink,  45  Mich.  241,  approves  of  the  rule  there 
■laid  down  although  the  effect  of  an  express  revoca- 
tion was  not  involved  in  the  case. 

The  same  principle,  however,  was  before  then 
laid  down  in  North  Carolina,  that  whether  the  sec- 
ond will  did  or  did  not  contain  a  clause  of  revoca- 
tion the  second  will  was  ambulatory  and  without 
effect  if  destroyed  by  the  testator  before  his  death. 
Marsh  v.  Marsh,  8  Jones,  L.  77, 64  Am.  Dec  896. 

Practically  the  same  result  is  reached  in  Bandall 
V.  Beatty,  81  N.J.  Eq.  643,  which  holds  that  ai'evo- 
•eatory  clause  is  necessarily  testamentary,  and  that 
the  destruction  of  the  will  containing  such  clause 
-levives  the  former  will  when  in  existence. 

And  the  sarae  is  tacitly  admitted  in  Bates  v.  Hol- 
-man,  3  Hen.  &  M.  608.  which  holds  that  the  destruc- 
tion of  a  will  to  which  a  postscript  is  made  and 
-signed  containing  nn  express  clause  of  revocation 
is  not  a  destruction  of  the  postscript  so  as  to  revive 
a  former  will.  The  implication  is  that  if  the  post- 
-script  had  also  been  destroyed  the  prior  will  would 
be  revived. 

b.  PresumptUm  and  proof  of  intention. 

There  are  manv  decisions  which,  without  consid- 
-eration  particularly  whether  the  mere  destruction 
-of  the  former  will  will  or  will  not  revive  the  prior 
-existing  will,  do  declare  that  the  destruction  of  the 
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later  will,  coupled  with  a  declaration  of  intention 
to  revive  the  former  will,  shall  have  that  effect. 
These  divide  themselves  into  two  classes,— those 
which  hold  that  oral  declaration  of  such  intention 
is  sufficient,  and  those  which  hold  that  there  must 
be  re-execution  or  written  declaration  of  such  in- 
tention. 

In  England  prior  to  the  enactment  of  the  statute 
of  frauds,  20  Oar.  II.,  all  wills  might  be  republished 
by  parol;  between  that  and  the  enactment  of  the 
statute  of  wills,  1  Vict  chap.  26,  only  testaments  of 
personal  property  could  be  republished  by  parol 
Cmfra^lY.  b,S9,  and  since  that  no  will  can  be  re- 
published by  parol;  but  masmuch  as  some  of  the 
American  states  follow  the  old  rule  it  is  necessary 
that  it  be  stated  here.  In  the  common-law  courts 
of  England,  on  the  theory  propounded  by  Lord 
Mansfield  in  Goodright,  Glazier,  v.  Glazier  a77D)  4 
Burr.  2512,  supra,  IV.  a,  that  ail  wills  are  ambula- 
tory and  ineffective  until  the  death  of  the  testator. 
It  follows  as  a  matter  of  course  that  a  destruction 
of  the  later  will  by  the  testator  would  leave  the 
prior  existing  valid  will  in  full  force  without  any 
re-execution  or  republication.  In  that  case  the 
testator  left  an  uncanceled  will  and  a  later  one  that 
was  canceled. 

But  in  the  ecclesiastical  courts  on  the  rule  laid 
down  by  Sir  George  Lee  (1754)  in  Helyar  v.  Helyar, 
1  Lee,  Eocl.  Rep.  472,  it  was  held  that  in  the  absence 
of  a  later  will  which  revoked  a  former  will  by  in- 
consistency, the  law  will  presume  the  destruction 
onimo  revocandi,  and  pronounce  an  Intestacy,  un- 
less the  party  alleging  the  revival  of  the  prior  will 
show  some  act  of  republication  and  revival  by  the 
testator. 

It  was  decided  in  Passey  v.  Hemming,  cited  in  1 
Phill.  Eccl.  Bep.  488,  that  where  it  was  shown  that 
the  testator  always  intended  to  die  testate,  and  al- 
ways intended  to  dispose  of  his  property  in  the 
manner  indicated  in  the  first  wUI,  the  destruction 
of  the  second  was  held  to  be  a  revival  of  the  first, 
the  court  saying  that  cases  to  the  contrary  were 
where  there  bad  been  a  departure  from  the  first  in- 
tention. 

In  Moore  v.  Moore  (1871)  1  Phiilim.  Bed.  Rep.  406, 
and  in  Moore  v.  De  La  Torre  (the  same  will  and  the 
same  court).  1  Phiilim.  Ecd.  Kep.  875.  where  the 
second  and  destroyed  will  was  clearly  of  the  same 
general  import  but  different  in  some  particulars, 
such  destruction  was  held  not  to  revive  the  former, 
there  being  circumstances  shown  indicating  that 
the  testator  had  no  such  Intention.  Sir  John 
Nichol  said  that  if  it  wei«  necessary  be  would  de- 
cide that  there  was  no  presumption  that  where  the 
second  will  is  canceled  the  first  revives. 

Houton  V.  Head  (1819)  8  Phttlim.  EccL  Rep.  26, 
would  not  consider  the  presumption  either  way  but 
held  that  the  circumstances  did  not  show  an  inten- 
tion to  revive  the  prior  will  in  this  case. 

Wilson  V.  Wilson  a821)  8  Phiilim.  Eccl.  Rep.  548 
held  that  the  inconsistency  is  to  be  gathered  from 
ail  the  circumstances, but  in  that  case  that  there  was 
not  only  an  absence  of  presumption,  but  that  the 
presumption  in  the  ecclesiastical  courts  is  against 
the  revli-ai. 

Usticke  V.  Rawden  (1824)  2  Add.  BocU  Rep.  126, 
follows  Moore  v.  Moore.  1  Phiiiim.  Eccl.  liep.  406, 
deeming  the  presumption  indifferent,  and  further 
considers  that  the  fact  that  the  testator  kept  the 
prior  will  in  his  possession  after  having  made  th» 
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' 'Q.  After  havlDff  been  told  the  differeDce  be- 
tween a  codicO  and  a  will,  I  want  to  know 
what  he  said  to  you  on  that  subject.  If  you  can 
recollect  anything  he  said  about  it? 

"A.  Simply  that  he  had  made  this  slight 
alteration  in  his  original  will.    That  was  alL 

"Q.  That  was  all  there  was  about  that? 

••A.  That  was  all." 

She  further  testified  that  the  paper  which 
•he  saw  was  signed  and  witnessed.  The  only 
will  of  which  Vance  and  Cheever  are  executors 
is  the  will  offered  for  probate  in  this  case.  As 
before  stated,  Mrs.  Lum  made  an  abstract  of 
this  papner  in  the  presence  of  decedent,  which 
she  retained.  It  appears  that  this  abstract  does 
not  dispose  of  all  the  property.  We  think, 
under  this  testimony,  that  there  was  some 
evidence  that  this  was  a  codicil  to  the  will  of 
1888. 

4.  It  is  claimed  that  error  was  committed 


when  Mrs.  Anna  North  was  on  the  stand,  by 
an  offer  on  the  part  of  proponents'  counsel  to^ 
show  that  the  subsequent  will  was  destroyed 
by  the  witness.  When  this  offer  was  made, 
counsel  for  contestant  stated  that,  if  propon- 
ents' counsel  desired  to  show  that  the  witness- 
destroyed  the  later  will,  he  would  concede  it^ 
for  the  purposes  of  the  case,  and  go  to  the  jury. 
It  is  difficult  to  conceive  how  this  offer  could 
have  damaged  the  contestants,  inasmuch  as 
the  court  charged  the  jury,  at  their  request,  as- 
follows:  "If  you  find  the  will  witnessed' 
by  Dr.  Greenshields  and  Dr.  Parkin  was. 
not  revoked  or  destroyed  by  Merchant  H. 
Got^rich,  but  has  been  lost  or  destroyed  liy 
another  person,  it  is  still  the  last  will  and  testa- 
ment of  Mr.  GUxxirich.  and  may  be  probated."" 
The  most  that  can  be  said  is  that  it  might  have- 
had  a  tendency  to  create  a  prejudice  against 
the  contestants*.    But  the  line   of  inquiry  in> 


ater  one  revoking  it  rained  a  strong  preeumption 
that  be  Intended  that  it  should  revive  upon  the  de- 
■traotloD  of  the  revooatorj  wiJl. 

Lady  Kirkcudbright  v.  Lord  Kirkcudbright  (1828  > 
1  Hagg.  Eool.  Bep.  826.  828.  said  that  'Mt  is  not  quite 
settled,  whether  the  principle  of  Jaw  is,  that  on  the 
revocation  of  a  later  will  a  former  uncanceled 
will  is  presumed  to  revive  or  not.**  But  where  the 
later  will  contains  only  a  trifling  alteration.  It  may 
be  presumed  that  when  the  testator  destroyed  the 
later  he  departed  from  the  alteration  and  reverted 
to  the  former  disposition  remaining  uncanceled. 
The  intention  may  be  shown  from  the  cfrcum- 
stances,  and  for  that  purpose  extraneous  evidence  is 
let  in.  The  court  then  decided  that  the  destruction 
of  a  second  will,  similar  to  the  first,  is  a  revival  of 
the  first  which  remains  uncanceled  when  the  ex- 
traneous evidence  shows  that  such  was  the  Inten- 
tion of  the  testator,  although  the  second  contained 
no  express  revocation  of  the  first. 

A  destruction  of  the  later  will  does  not  ver  se  re- 
vive the  former  existing  will.  There  may  be  an  in- 
testacy. James  v.  Ouben,  8  Onrt*  Bocl.  Rep.  770.  and 
Major  V.  Williams  (1848)  3  Onrt.  Bccl.  Hep.  4at,  fol- 
lowed this  rule,  and  held  that  parol  evidence  will 
not  be  admitted  to  show  such  intention. 

These  cases  all  relate  to  actual  destruction,  for  an 
effort  to  revive  a  revoked  will  by  oral  declaration 
without  destroying  tbe  later  will  be  ineffectual. 
Daniel  v.  Nockolds,  8  Hagg.  BccL  Rep.  777. 

Cotto  V.  Gilbert,  9  Moore,  P.  C.  C.  181,  is  a  case 
often  cited  by  the  American  courts.  It  follows  the 
ecclesiastical  rule  of  Helyar  v.  Helyar.  1  Lee.  Eccl. 
Bep.  472.  and  renders  a  decision  also  in  accordance 
with  the  statute  of  wills,  1  Vict.  chap.  26,  that  the 
destruction  of  tbe  later  will  not  revive  tbe  former. 
It  was  followed  by  Brown  v.  Brown.  8  El.  &  Bl.  878. 
17  L.  J.  Q.  B.  N.  8. 178, 4  Jur.  N.  8. 188. 

As  to  declared  intention  of  the  testator  since  the 
wills  act.  see  infra,  IV.  c. 

Many  of  tbe  American  courts  have  followed  the 
rule  of  the  Eoglisb  ecclesiastical  courts  and  held 
the  question  of  revival  to  be  a  question  of  inten- 
tion to  be  gathered  from  circumstances.  It  has 
been  said  in  Massachusetts  that  the  destruction  of 
tbe  later  will  will  not  revive  the  former  in  tbe  ab- 
sence of  evidence  to  sbow  that  such  was  tbe  inten- 
tion of  the  testator.  In  tbe  absence  of  any  statu- 
tory provision  to  the  contrary  tbe  proof  of  such 
an  intention  at  the  time  of  the  cancelation  of  tbe 
second  will  would  give  to  tbe  act  of  cancelation  the 
effect  of  reviving  tbe  former  will,  and  such  inten- 
tion may  be  proved  by  parol  evidence.  Pickens  v. 
Davis.  184  Mass.  2S8.  46  Am.  Rep.  822. 

Where,  however,  atestator  having  three  succes- 
sive wills,  each  containing  a  revocatory  clause,  de- 
stroyed the  first  and  third  after  having  said  that  he 
87  L.a  A« 


would  keep  them  all  until  be  made  up  bis  mind 
which  be  wanted  to  keep,  and  destroy  the  two  be* 
did  not  want,  it  was  held  that  tbis  was  a  revival  of 
tbe  seoond  without  further  republication  of  iu 
Williams  V.  Williams,  142  Mass.  51&. 

In  Randall  v.  Beatty.  31 N.  J.  Bq.  648.  there  was  » 
destruction  with  a  declaration  of  intention  to  re- 
vive a  prior  win,  and  tbe  oourt  said  that  wbetber 
tbe  case  was  Judged  by  tbe  rules  of  tbe  English  com- 
mon-law courts,  or  by  that  of  tbe  ecdesiastloa^ 
tribunals,  the  prior  will  was  entitled  to  probate. 

Likewise,  in  Marsh  v.  Marsh.  8  Jones.  L.  77, 6^ 
Am.  Dec.  606,  both  rules  were  considered,  but  a» 
there  was  evidence  of  intention  to  revive  tbe  for- 
mer will,  such  a  revival  was  adjudged  without  ai 
decision  as  to  which  rule  the  court  would  enforce. 

Bohanon  v.  Walcot,  1  How.  (Miss.)  336.  29  Am. 
Dec.  681,  considers  that  a  will  may  be  revoked^ 
either  expressly  or  by  implication,  as  having  no> 
potency  whatever,  and  holds  that  some  direct  act 
of  tbe  testator  is  necessary  to  give  validity  to  the- 
defunct  will.  Further,  that  if  it  is  adopted  it  is  re- 
garded as  a  new  testamentary  act  of  tbe  maker. 

A  destruction  of  the  later  will  does  not  ipso  faeUy 
revive  tbe  first.  It  is  a  question  of  intention  to  t)e- 
gathered  from  circumstances.  When  the  older  willi 
is  in  existence,  and  is  carelully  preserved  by  tbe- 
testator  after  the  revocation  of  tbe  later,  and  no- 
other  facts  appear,  there  can  be  but  little  question, 
that  it  was  the  intention  of  the  testator  to  repub-> 
lisb  tbe  former  will;  the  fact,  however,  that  the- 
purpoee  of  the  testator  in  destroying  tbe  later  will> 
is  to  make  another,  is  sufficient  to  overcome  the- 
presumption  of  intention  to  revive  the  former* 
McClure  v.  McOlure,  86  Tenn.  178;  Touse  v.  For* 
man,  5  Bush,  887. 

The  revocation  of  a  second  will  which  contained* 
an  express  revocation  of  tbe  former,  together  wttlk 
the  declaration  that  the  former  should  be  revived^ 
is>a  revival  of  the  first.  Lioginfetter  v.  Linginfet* 
ter,  Hardin  (Ky.)  1\«. 

It  is  held  in  Penodylvania,  in  tbe  case  of  Havardt 
V.  Davis  (1810)  2  Binn.  406,  (hat  where  a  will  has  been* 
revoked  by  a  subsequent  will  it  may  be  revived  by 
oral  republication  in  tbe  presence  of  two  witnesses. 
This  would  make  a  will,  aod  as  a  matter  of  course- 
would  republish  it. 

In  New  York,  likewise,  by  the  consideration  or 
the  statute,  oral  declaration  in  the  presence  of  two- 
witnesses  constitutes  ''republication."  Be  Simp- 
son (1878)  66  How.  Pr.  126.    See  further,  infrcL,  17,  a 

In  James  v.  Marvin.  3  Conn.  576,  the  court  ad*- 
mitted  that  if  the  second  will  bad  revoked  tbe  firsts 
by  InconBlstent  disposition  of  tbe  property  then  the- 
rule  of  Goodrigbt,  Glazier,  v.  Glazier.  4  Burr.  25U^ 
supra,  IV.  a,  applies,  but  otherwise  as  to  wills  ez-> 
pressly  revoked.    See  miprot  lY.  a,  8. 
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dulgfd  by  couDsel  was  proper  for  the  purpose 
of  showing,  if  he  could,  by  such  cross-exami- 
natioD,  a  chaDj^e  io  the  slate  of  the  mind  of  the 
testator  towanls  Mrs.  North,  who  was  one  of 
the  beneficiaries  in  the  later  will.  We  do  not 
think  error  was  committed  in  this  regard. 

Other  questions  are  presented  by  the  appeal 
of  the  contestants,  which  we  have  examined, 
but  deem  it  unnecessary  to  discuss'  in  this 
opinion.  We  think  no  error  teas  committed  to 
the  prejudice  of  the  contentants. 

The  proponents  also  appeal  from  an  order  of 
the  court  awarding  $200  cnsts  to  the  contest- 
ants. There  are  two  sections  of  the  statute 
bearing  upon  this  subject.  Section  6791  reads 
as  follows:  "In  all  cases  that  shall  be  con- 
tested either  in  the  probate  court  or  in  the 
circuit  court,  such  court  may  award  costs  to  I 
either  party,  in  its  discretion,  to  be  paid  by  the  | 


other  or  to  be  paid  out  of  the  estate  which'  a 
the  subject  of  the  controversy,  as  justice  and 
equity  shall  require."  Section. 8982  provides 
that  *'upon  appeals  from  the  probate  courts  to 
a  circuit  court  and  from  the  circuit  courts  to 
the  supreme  court,  costs  shall  be  paid  by  the 
appellant  or  respondent,  as  shall  be  directed 
by  the  court  to  which  the  appeal  is  made,  and 
upon  aflSrming  anv  sentence,  determination,  or 
decree,  and  upon  the  appeal  being  discontinued 
or  quashed,  the  court  may,  in  its  discretion, 
award  damages  for  the  delay  and  vexation 
caused  by  such  appeal."  We  think  the  costs 
should  have  been  limited  to  the  actual  taxable 
costs,  and  the  judgment  will  be  so  modified. 
The  proponents  will  recover  costs  of  this  court. 

The  other  Justices  concur. 


The  rule  was  applied  as  to  a  will  revoked  by  in- 
eonststent  dispoettion  In  the  case  of  Peok*8  Appeal, 
61  Conn.  OttB,  47  Am.  Rep.  08S,  and  also  In  CmnyBB 

▼•  NOBTH. 

«.  Effect  of  statuUs. 

In  England  sinoe  the  eoactmeDt  of  the  wHto  act, 
1  Yioc  chap.  ^  a  revoked  will  cannot  be  revived 
by  ao  oral  declaration  of  the  testator,  or  ''other- 
wipe  than  by  the  re-execution  thereof  or  by  codi- 
cil.** Major  Y.  WillUms  (1848)  8  Curt.  BocL  Rep. 
432:  Re  Brown,4  Jur.  N.  8. 244, 1  Swab.  &T.8S,  27 
L.  J.  Prob.  N.  8. 20;  Dickinson  ▼.  Swatman  (1880)  80 
L.J.Prob.K.S.84,6Jur.K.  8.881;  Wood  ▼.  Wood 
a867)L.  R.1  Prob.  arDlv.  809,  86  L.  J.  Prob.  N.  8. 
84,  16  L.  T.  N.  8.608:  Goods  of  Hodgklnson  [1886] 
P.  889, 68  L.  J.  Prob.  N.  &  Ufi,  09  L.  T.  N.  8. 640. 

The  same  principle  applies  to  a  revoked  part  of  a 
will.  If  the  second  will  revoke  a  part  only  of  the 
first,  and  the  second  is  canceled  without  a  re-eze- 
cutlon  of  the  revoked  part  of  the  first,  tbeo  there 
will  be  no  provision  as  to  that  part  of  the  estate. 
Goods  of  Hodfrkloson  L1888]  P.  889,  82  L.  J.  Prob.  N. 
8. 116.  09  L.  T.  N.  8.  640. 

Statutes  resembling  In  a  grreater  or  less  degree 
the  English  statute  of  wills  have  been  enacted  In 
moat  of  the  American  states. 

In  Alabama  a  revoked  will  can  only  be  revived  by 
the  formalities  required  in  making  a  will.  A  will 
from  which  the  names  of  the  maker  and  witnesses 
have  been  torn  most  be  revived  and  attested  as  re- 
quired by  the  statute.  Code,  U 1910, 1880, 1981;  Bar- 
ker V.  Bell,  46  Ala.  216. 

In  California  the  revoked  will  is  not  revived  by 
the  destruction  of  a  later  will  unless  such  revoca- 
tion and  revival  are  by  the  express  terms  of  a  duly 
executed  Instrument.  Code,  S  1292.  recfuires  a  writ- 
ing executed  with  the  formalities  necessary  In  the 
making  of  a  wUI.    Re  Lonee,  108  Cal.  688. 

In  New  York  It  is  shown  by  Simmons  v.  Simmons 
(1857)  26  Barb.  68,  that  by  2  Rev.  Stat.  4tb  ed.  a  de- 
struction  or  revocation  of  the  second  will  by  the 
testator  will  not  revive  the  first  '^unless  it  appears 
by  the  terms  of  such  revocation  that  it  was  hSs  in- 
tention to  revive,  and  give  effect  to  his  first  will,  or 
unless  be  then  republish  the  first."  To  the  same 
effect  Walton  v.  Walton  (1888;  7' Johns.  Cb.  258,  11 
Am.  Dec.  456w 

In  Re  Simpson  (1878)  66  How.  Pr.  126,  it  is  said  that 
an  oral  declaration  in  the  presence  of  two  wit- 
nesses that  the  will  is  his  last  will  and  testament 
may  constitute  a  ^^publication**  in  that  state. 

As  to  destruction  of  codicil,  see  infra^  IV.  d. 

In  Illinois  there  must  be  a  re-ezecution  to  make 
a  valid  will  after  it  has  been  revoked.  This  is 
shown  by  the  case  of  Wolf  v.  Bollinger,  62  111.  888. 
which,  however,  is  not  a  case  of  revocation  by  a 
later  wiU. 
7  L.  a  A. 


In  Kentucky  after  a  will  is  revoked  it  cannot  be 
revived  otherwise  than  by  a  re-ezecution  thereof, 
or  by  a  codicil  ezecuted  in  the  same  manner  re-^ 
quired  by  the  statute  in  the  ezecutlon  of  a  wiU^ 
Stewart  v.  Mulholland,  88  Ky.  88. 

In  Missouri  the  statutes  provide  that  if  after 
making  a  will  the  testator  shall  duly  make  and  ex- 
ecute a  second  will,  a  revocation  of  such  second 
will  shall  not  revive  the  first  will  unless  it  appear 
by  the  terms  of  such  revocation  that  It  was  his  In- 
tention to  revive  and  give  effect  to  the  first  will,  or 
unless  he  shall  duly  republish  his  first  wilL  Beau- 
mont V.  Keim  (1872)  60  Mo.  28. 

In  Virginia  by  force  of  the  statute  a  wll)  which  la 
revoked  can  only  be  revived  by  **re-ezecution  or 
by  codicil.**    Rudlsiil  v.  Rodes,  29  Gratt.  147. 

Republication  and  re-ezecution  distinguished* 
see  Re  Simpson,  06  How.  Pr.  126. 

The  execution  of  a  oodicil  to  the  will  Is  a  re-eze- 
oution  of  the  will.   SuprOtULc 

d.  By  deMtruetUm  ef  revdMno  oodf eO. 

The  same  rule  does  not  apply  to  codicils  as  to 
vdUs.  A  statute  providing  that  the  destruction  of 
a  second  will  shall  not  revive  the  first  is  held  in 
Re  Simpson,  66  How.  Pr.  125.  not  to  apply  to  the  de- 
struction of  a  revoked  codicil  for  the  reason  that  a 
oodicil  is  not  a  will  and  that  it  revokes  a  prior  will 
by  implication  only  to  the  extent  of  its  irreconcil- 
able inconsistency  (aupm,  ILL);  therefore,  the  de- 
struction of  a  codicil  was  held  to  revive  ipso  facta 
that  part  of  the  will  which  was  revoked. 

In  the  general  use  of  the  term  *'will,**  however.  It 
Is  considered  to  include  codicils,and,tberef  ore,  when 
a  will  may  be  revived  by  the  destruction  of  a  later 
will  the  destruction  of  an  inconsistent  oodicil  wlQ 
revive  a  prior  extoiing  wilL  This  principle  is  sus- 
uined  by  Chbsveb  v.  Nobsh,  and  by  cases  cited  in 
supra,  rv.  a,  L 

y .  Revival  of  former  eodiefL 

The  revival  of  a  prior  will  is  a  revival  of  a  codicil 
belonging  to  that  will  when  such  Is  the  evident  In- 
tention of  the  testator.  Gk>ods  of  McCabe.  31  L.  J. 
Prob.  N.  8. 190,  2  Swab.  &  T.  474, 6  L.  T.  N.  8.  474, 10 
Week.  Rep.  848. 

However,  the  mere  revival  of  a  prior  will  will  not 
revive  a  codicil  to  that  will  which  has  been  revoked 
by  an  intermediate  will  which  revoked  the  will  to 
which  It  belonged:  in  other  words,  the  revival  of  a 
will  will  not  revive  a  revoked  codicil  to  that  will 
where  there  is  no  evident  intention  so  to  do* 
Goods  of  Reynolds,  L.  R.  8  Prob.  &  Dlv.  35,  43  L.  J. 
Prob.  N.  8.  20, 28  L.  T.  N.  8.  144, 21  Week.  Rep.  612. 

As  to  revival  of  former  will  by  oodicil.  see  mtpro. 
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1.  Malieionaly  enierlnir  Snd^pnmtkt 
upon  m  Jndtpneot  note  against  a  aolFent 
maker  at  10  o*olook  at  nigbt,  and  lmmediatel7  is- 
soinff  execution  thereon,  breaking  Into  his  store, 
and  levying  upon  bis  stock  of  goods,witb  the  poc^ 
pose  to  injure  and  destroy  his  business  credit 
and  reputation,  do  not  make  the  creditor  liable 
for  malicious  prosecution  or  abuse  of  process. 

8.  AlMLBk  hmiTing  money  to  tbe  credit 
of  the  mnker  of »  note  which  It  holds  is  not 
obliged  to  apply  the  money  thereon,  even  if  It 
may  have  the  right  to  do  so,  without  consent  of 
the  depositor. 

OiarOKOi,  X,  dinentcj 

(April  80, 1807.) 

APPEAL  by  defendants  from  an  order  of  tbe 
Circuit  Court  for  Milwaukee  County  over- 
ruling a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  recover  damages  for  malicious 
abuse  of  process.    Revened. 

Statement  by  Winsilow,  J.: 

This  is  an  action  for  the  abuse  of  process. 
The  complain:,  after  alleging  the  copartner- 
ship of  the  plaintiffs,  and  the  corporate  char- 
acter of  the  defendant  the  Oerman*American 
Bank,  alleges  that  on  tbe  Slst  of  August,  1895, 
the  plaintiffs  executed  to  the  bank  ueir  ludg- 
ment  note  in  the  sum  of  $5,000,  payable  on 
demand  with  interest.  A  copy  of  said  note  is 
attached,  and  a  warrant  of  attorney  author- 
izes any  attorney  in  any  court  of  record  to 
appear  in  such  court,  "in  term  time  or  vaca- 
tion, at  any  time  hereafter,  and  confess  a  Jiuig- 
'  ment,  without  process,  in  favor  of  the  holder 
of  this  note,  for  such  amount  as  may  appear 
to  be  unpaid  thereon,  together  with  costs,  and 
to  waive  and  release  all  errors  which  may  in- 
tervene in  any  such  proceedings,  and  consent 
to  immediate  execution  on  stud  judgment." 
The  complaint  further  alleges  that  plaintiffs 
also  executed  to  the  bank  a  real-estate  mort- 
gage as  security  for  the  payment  of  said  note, 
and  that  they  bad  on  deposit  in  such  bank  on 
the  nth  of  October.  18V5,  tbe  sum  of  $850; 
that  they  were  engaged  in  the  business  of 
merchant  tailoring  immediately  adjoining  tbe 
Plankington  House,  in  the  city  of  Milwaukee, 
with  a  stock  of  goods  of  more  than  $18,000 
in  value,  and  that  their  total  assets  exceeded 
$48,000;  that  their  liabilities,  including  the 
note,  did  not  exceed  $18,000;  that  they  were 
perfectly  solvent,  and  able  to  pay  said  note 
on  demand,  to  the  knowledge  of  defendants, 
and  were  doing  a  large  and  profitable  busi- 
ness, and  bad  many  customers,  and  their 
standing  in  the  commercial  world  was  firnt 
class,  and  their  credit  good;  that  on  the  11th 
of  October,  1895.  the  defendant  bank  and  the 
defendant  Riedel  conspired  together  for  the 


purpose  of  destroying  plaintiffs*  credit  and 
Dusmess,  and  without  any  demand  or  notice 
to  plaintiffs,  having  first  assigned  said  note  to 
the  defendant  Riedel,  caused  a  judgment  to  be 
entered  in  the  circuit  court  for  Milwaukee 
county  on  said  note,  and  thereafter,  about  the 
hour  of  10  o'clock  in  the  evening  of  said  day, 
caused  an  execution  to  be  issued  upon  said 
Judgment,  and  to  be  placed  in  the  hands  of  the 
sheriff  of  Milwaukee  county,  who  proceeded 
about  11  o'clock  p.  m.  of  said  night  to  forcibly 
break  into  the  store  of  plaintiffs,  through  the 
door  leading  from  the  hotel  waiting  room,  and 
then  and  there  levied  on  the  entire  stock  of 
the  plaintiffs.  The  complaint  further  alleges 
that  the  note  was  assigned  to  defendant  Riedel 
without  consideration;  that  the  levy  was  made 
at  the  unseasonable  hour  aforesaid  without 
any  notice  to  plaintiffs,  and  with  the  purpose 
of  injuring  their  credit  and  reputation,  and 
that  they  had  been  at  all  times  readv  and  will- 
ing to  pay  said  note  upon  demand;  and  that 
they  did.  Immediately  upon  being  notified  of 
said  judgment  and  levy,  pay  the  same  to  said 
defendants,  and  procured  said  levy  to  be  re- 
leased and  said  judgment  satisfied.  All  of 
said  acts  of  defendants  are  alleged  to  have 
been  done  maliciously,  and  with  the  intent  of 
injuring  the  plaintiffs'  credit  and  business 
reputation.  The  complaint  further  alleges 
that  plaintiffs  were  put  to  great  expense  in 
obtaining  the  dissolution  of  said  judgment 
and  the  release  of  said  levy,  and  put  to  great 
Inconvenience  and  expense,  to  their  damage 
in  the  sum  of  $10,000.  To  this  complaint  a 
general  demurrer  was  interposed,  which  was 
overruled,  and  the  defendants  appealed. 

MeuTB,  Hoyt.  Onr^en.  it  dwell,  for  ap- 
pellants: 

No  action  can  be  maintained  for  the  mali- 
cious prosecution  of  a  civil  action  unless  it  be 
alleged  and  proved  that  the  prosecution  of  such 
action  has  failed,  that  the  plaintiff  in  prosecut- 
ing such  action  was  actuated  by  malice,  and 
that  tbe  plaintiff  in  such  action  hsd  no  prob- 
able cause  for  the  prosecution  thereof. 

Cre9cent  City  L.  8.  L,  d  8,  H,  Co.  y.  Butehr 
ers  Union  8.  H.  d  L.  8.  L.  Co.  120  U.  S.  141- 
149,  80  L.  ed.  614-617;  SUwart  v.  8onneborn, 
98  U.  8.  195,  25  L.  ed.  119;  Magmer  y.  Benk. 
65  Wis.  864;  Vinal  v.  Core,  18  W.  Va.  1;  Prei- 
ton  V.  Cooper,  1  Dill.  689;  Murray  v.  Long,  1 
Wend.  141;  Pangbum  v.  BuU,  1  Wend.  845; 
Marru  v.  Coreon,  7  CoW.  281;  8ft€{fer  v. 
Ijoucks,  58  Barb.  426;  Faltey  y.  F<uon^  148 
Mass.  284. 

In  the  case  at  bar  there  is  no  claim  that  the 
judgment  of  the  circuit  court  has  been  re- 
yersed,  or  in  any  manner  attacked  or  im- 
peached. It  is  therefore  a  complete  defence  to 
the  present  action,  since  it  conclusively  estab- 
lishes tbe  existence  of  a  probable  cause  for  the 
prosecution  of  such  action. 

Spring  y.  Beeore,  12  B.  Mon.  651;  Eaye  y. 
Kean,  18  B.  Mon.  889;  8artweU  v.  Parker,  141 
Mass.  405. 

The  holder  of  a  negotiable  promissory  note 


NOTB.— As  to  the  right  to  maintain  an  action  I 
for  atmallclous  proseoutlon  on  aooount  of  Injurj  1 
87L.R.A. 


by  proseoutlog  a  oivll  action,  see  also  Le  Clear  y. 
Perkins  (Mtoh.)  86  L.  B.  A«  OV,  uul^ooCnoU  thereto. 
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■ecured  by  mortgage  or  deed  of  trost  Is  entitled 
to  avail  himseU  at  one  and  the  same  time  of 
his  remedy  by  action  at  law  upon  the  personal 
evidence  of  debt,  and  to  enforce  io  equity  his 
mortgage  security,  although  with  but  one  sat- 
isfaction of  the  debt. 

Colebrooke,  Collateral  Securities,  g  164; 
Ober  V.  Qallagker,  08  U.  8.  199,  28  L.  ed.  829; 
Chapfnan  v.  Lee,  64  Ala.  488;  Ipsteieh  Mfg. 
Co,  V.  Story,  6  Met.  812;  My  t.  Ely,  6  Gray, 
489;  Longworth  v.  Flagg,  10  Ohio,  801;  Van- 
mnt  y.  Allmon,  28  111.  80. 

It  Is  doubtful  whether  the  bank  had  the 
right  to  apply  the  moneys  on  deposit  in  pay- 
ment of  the  note  in  question. 

Fourth  NaU  BarUc  y  Oily  Nat.  Bank,  68 
111.898. 

Mr,  Julias  E.  Roehr*  for  respondents: 

There  are  but  few,  if  any,  wrongs  for 
which  the  law  does  not  provide  a  remedy,  and 
if  a  man  is  hurt  or  damaged  in  his  property, 
business,  credit,  or  reputation  by  the  malicious 
commencement  or  prosecution  of  a  civil  suit 
without  probable  cause,  the  better  doctrine  is 
that  be  can  maintain  an  action  on  the  case  for 
such  hurt  or  damage. 

Brand  v.  Binehman,  68  Mich.  600. 

The  malicious  prosecution  of  a  civil  suit, 
and  especially  the  swearing  out  of  a  false  at- 
tachment without  probable  cause,  is  actionable. 

Boon  y.  Maul,  8  N.  J.  L.  428;  PteheU  v. 
Waison,  8  Mees.  &  W.  601;  Halt  v.  Learning, 
81  N.  J.  L.  821,  86  Am.  Dec.  218;  Bitz  v. 
Myer,  40  N.  J.  L.  262,  20  Am.  Rep.  288. 

It  is  not  necessary  that  there  should  be  an 
arrest  or  a  seizure  of  property  in  order  to  main- 
tain the  action. 

Brand  v.  Hinchman,  68  Mich.  600;  McFher- 
mmy,  Runyon,  41  Minn.  524;  Anteliff  y,  June, 
81  Mich.  477,  10  L.  R.  A.  621;  Popev,  PoUock, 
46  Ohio  St.  867,  4  L.  R.  A.  266;  AUen  v.  Cod- 
man,  189  Mass.  186:  J.  D.  Lawson,  21  Am. 
L.  Reg.  N.  8.  281,  868;  Smith  v.  Hintrager,  67 
Iowa,  100:  Magmer  v.  Renk,  66  Wis.  864;  Nix 
y.  Ooo^hill,  96  Iowa,  282;  Cooley,  TorU.  2d 
ed.  p.  220;  BartleU  y.  CltHethil^,  60  Md.  210; 
Noonan  v.  Orton,  80  Wis.  860;  Murray  v. 
Mace,  41  Neb.  60;  Phmix  Mut,  L,  Im.  Co,  y, 
Arbuckle,  62  111.  App.  88. 

As  a  matter  of  law  the  bank  could  not  main- 
tain an  action  except  for  the  amount  of  the 
note,  less  the  amount  of  money  on  deposit. 

Jones  v.  Piening,  86  Wis.  264;  SmiA  r.  jFW- 
ton,  43  N.  Y.  410. 

The  bank  and  Riedel,  either  of  them,  could 
as  well  have  entered  their  Judgment  during 
the  reasonable  business  hours,  presented  their 
demand,  and  it  would  have  been  paid.  Instead 
of  that  they  waited  until  long  after  business 
hours,  proceeded  in  the  nighttime,  when  the 
plaintiffs  had  retired  and  were  unable  to  pre- 
vent the  levy  by  payment  of  the  claim,  and 
forcibly  broke  into  the  store  with  maUoe  and 
without  probable  cause. 

Smith  V.  Weeke,  60  Wis.  94;  Seteme  v. 
Brainerd,  61  Minn.  266;  Buethner  y.  Eilinger, 
90  Wis.  480. 


WiasIoWf  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  charges,  In  brief,  that  the 
defendants,  without  previous  demand,  entered 
87  L.R.A. 


Judgment  upon  a  Judgment  note  at  10  o'clock 
at  night,  and  immediately  Issued  execution 
thereon,  and  broke  into  the  plaintiffs'  store, 
and  levied  upon  their  stock  of  foods,  with  the 
malicious  intent  thereby  to  injure  credit  and 
reputation  of  the  plaintiffs  and  that  the  plain- 
tiffs, on  being  informed  of  the  seizure,  imme- 
diately paid  the  Judgment  and  procured  re-  r 
lease  of  the  levy.  Plainly,  the  complaint 
does  not  state  a  case  of  malicious  prosecution 
of  a  civil  action,  because  the  action  ended  fa- 
vorably to  the  present  defendants;  thus  dem- 
onstrating that  there  was  not  only  probable, 
but  perfect,  cause  for  bringing  it.  t/Brieny, 
Barry,  106  Mass.  800,  8  Am.  Rep.  820.  It  is 
claimed,  however,  that  a  cause  of  action  is 
stated  for  abuse  of  process.  The  authorities 
upon  the  question  of  what  will  constitute  a 
cause  of  action  for  abuse  of  process  are  cer- 
tainly In  a  state  of  some  confusion,  and  fre- 
?[uent1y  this  action  seems  to  have  been  con- 
ounded  with  actions  for  malicious  prosecu- 
tion, although  they  are  essentially  different  ac- 
tions. The  leading  case  on  the  subject,  per- 
haps, is  the  case  of  Grainger  y.  HiU^  4  Bing. 
N.  C.  812.  Here  the  plaintiff  was  arrested  at 
a  time  when  he  could  not  procure  bail,  and 
kept  under  arrest  until  he  surrendered  a  ship's 
register.  The  capias  was  a  valid  writ  regu- 
larly issued  upon  a  good  cause  of  action,  but 
it  was  used  to  effect  an  ulterior  and  illegiti- 
mate purpose;  and  for  that  use  there  waa 
held  to  be  a  remedy  in  tort,  regardless  of  the 
question  whether  the  original  action  was  de- 
termined, or  whether  it  was  founded  on  prob- 
able cause.  So,  where  'an  execution  is  issued 
upon  a  judgment  already  paid,  or  for  an  exces- 
sive amount,  and  the  goods  are  levied  upon,  a 
remedy  is  given.  In  these  and  similar  cases, 
as  said  by  an  eminent  text-writer,  '*itis  enough 
that  the  process  was  wilfully  abused  to  accom- 
plish some  unlawful  purpose."  Cooley,  Torts, 
2d  ed.  pp.  220, 221.  This  is  probably  the  test, 
namely,  whether  the  process  has  been  used  to 
accomplish  some  unlawful  end,  or  to  compel 
the  defendant  to  do  some  collateral  thing 
which  he  could  not  legally  be  compelled  to  do. 
Johmon  v.  Reed,  186  Mass.  421.  Applying  this 
test  to  the  case  before  us,  we  do  not  discover 
any  cause  of  action  stated.  The  process  of 
the  court  has  been  used  to  collect  a  valid  debt, 
and  in  precisely  the  manner  that  the  plaintiffs 
here  consented  to  Its  use  by  the  judgment 
note.  By  this  instrument  the  plaintiffs  au- 
thorized its  holder  to  enter  judgment  and  issue 
execution  at  any  time,  and  this  is  all  that  has 
been  done.  The  defendants  seem  to  have 
acted  strictly  within  their  right.  The  general 
rule  is  that,  where  one  exercises  a  legal  right, 
his  undisclosed  motives  are  immaterial.  Phdpe 
y.  NowUn,  72  N.  Y.  80,  28  Am.  Rep.  98;  Ray^ 
croft  y.  Tayntor,  68  Vt.  219,  88  L.  R.  A.  225. 
We  see  no  reason  why  the  rule  should  not  ap- 
ply here.  The  defendants  having  eoUected 
their  debt  In  a  way  which  they  were  author- 
ized to  use,  we  cannot  punish  them  for  their 
secret  motives.  The  plaintiffs  had  an  open 
account  at  the  bank,  upon  which  there  stood 
$860  to  their  credit,  and  they  claim  that  this 
should  have  been  applied  upon  the  note, 
whether  the  bank  had  a  right  to  make  such 
an  application  without  consent  may  be  doubt- 
ful, but  whether  It  could  do  so  or  not,  we  fl^e 
igitizedby*  w 
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DO  reason  for  holding  that  it  was  obliged  to 

do  80. 

Order  reverted  and  action  remanded,  with 
directions  to  sustain  the  demurrer. 

Marshall,  J.,  dissenting: 

I  understand  the  decision  of  the  court  to  be 
to  the  effect  that  if  a  person  is  in  the  mercan- 
tile business,  and  unquestionably  solvent,  to 
the  knowledge  of  another  to  whom  he  is  in- 
debted on  a  judgment  note,  the  circumstances 
being  that  such  other  knows  he  can  obtain 
payment  of  such  note  on  demand,  he  may, 
notwithstanding,  with  the  malicious  purpose 
to  destroy  the  credit  of  his  debtor  and  break 
up  his  business,  enter  judgment  on  such  note 
at  10  o'clock  at  night,  immediately  issue  an 
execution  thereon,  and,  in  the  absence  of  such 
debtor  (his  place  of  business  being  closed  for 
the  night),  cause  an  officer  to  break  into  such 
place  and  take  possession  of  such  debtor's 
stock  in  trade,  without  having  made  any  de- 
mand for  payment  of  the  debt,  or  demanding 
entrance  to  the  store,  or  giving  the  debtor  any 
notice  whatever  that  immediate  payment  of 
the  debt  is  required,  thereby  maliciously  caus- 
ing unnecessary  and  serious  pecuniary  injury 
to  such  debtor,  and  that  such  conduct  consti- 
tutes no  wrong,  or,  if  it  does,  it  is  without 
legal  redress.  If  there  is  no  remedy  for  such 
an  official  outrage,  it  must  stand  as  a  striking 
example  of  the  insufficiency  of  our  system  of 
jurisprudence  to  deal  with  a  class  of  serious 
malicious  injuries  that  may  break  down  a 
prosperous  business,  involve  its  owner  in  ut- 
ter ruin,  turn  his  condition  of  solvency  to  one 
of  insolvency,  and  make  him  a  beggar  in  a 
day.  I  must  respectfully  dissent  from  that 
doctrine,  and  protest  that  no  such  imperfection 
exists  in  the  remedies  afforded  by  our  laws. 
That  the  reasoning  upon  which  the  decision 
of  my  brethren  rests  leaves  such  a  wrong 
without  a  remedy  Is  of  itself  an  infallible  test 
of  its  fallacy.  Actionable  injuries  growing 
out  of  what  is  commonly  called  * 'abuse  of 
process,"  consist  of  two  classes:  One  where 
the  process  of  the  court  is  not  used  for  its 
legitimate  purpose,  but  to  accomplish  by  coer- 
cion some  outside  object  not  within  the  proper 
use  of  the  process,  as  in  Orainger  v.  Hill,  4 
Bing.  N.  C.  212,  cited  in  the  opinion  of  the 
court,  where  the  injured  party  was  arrested 
on  a  valid  writ  in  order  to  coerce  him  into  de- 
livering a  ship's  register,  which  was  entirely 
outside  of  the  legitimate  purposes  of  the  writ. 
My  brethren  test  ihe  complaint  here  solely  by 
Orainger  v.  HiU  and  similar  cases,  and  the 
elementary  principle  that  abuse  of  process, 
strictly  so  called,  is  the  use  of  process  regularly 
issued,  to  accomplish  an  unlawful  end,  or  to 
compel  the  defendant  to  do  some  collateral 
thing.  Thereby  the  conclusion  is  easily 
reached  that  the  complaint  does  not  state 
a  cause  of  action.  But  there  is  another 
class  of  malicious  injuries  growing  out  of 
abuse  of  process,  sometimes  designated  as 
"malicious  misuse  of  process."  that  has  been 
to  my  mind  entirely  overlooked,  to  which 
class  the  case  made  by  complaint  belongs, 
and  within  the  rules  of  which  a  good  cause  of 
action  is  clearly  stated.  Such  class  includes 
the  use  of  process  to  accomplish  its  legitimate 
object,  but  in  a  reckless,  unnecessarily  opprea- 
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sive  way,  with  vnt>ng  Intent  to  injure  the  per* 
son  against  whom  the  process  runs.  Such  mis- 
use is  actionable,  because  of  the  unnecessary 
injury  inflicted,  and  the  motive  of  it.  The 
two  classes  of  injuries  referred  to  are  recog- 
nissed  in  Mayer  v.  Walter,  64  Pa.  283,  which 
is  a  very  instructive  case  on  the  subject. 
The  court  there  held,  in  effect,  that  malicious 
abuse  of  process  is  where  it  is  used  for  some 
unlawful  object  not  within  its  scope,  but 
that   malicious  misuse  of   process  may  take 

f>lacc  where  no  object  but  its  proper  and 
egitimate  execution  is  contemplated.  Here 
the  object  intended  was  the  execution  of  the 
judgment.  Defendant  had  a  legal  right  to 
collect  it,  but  the  proceedings  to  that  end 
were  unnecessarily  harsh  and  oppressive,  and 
with  bad  intent;  hence  the  actionable  injury. 
Rogers  t.  Breu)Her,  5  Johns.  125,  which  will 
be  found  cited  by  all  standard  text-writers, 
touches  this  case  at  every  essential  point. 
The  officer  had  ample  opportunity  to  execute 
his  writ  by  taking  property  that  would  not  in- 
terfere seriously  with  the  debtor's  business. 
Instead  of  doing  so  he  took  a  horse  from  the 
team  with  which  such  debtor  was  at  work, 
with  intent  to  embarrass  and  injure  him.  In 
deciding  the  case  the  court  said:  'The  con- 
stable appears  to  have  executed  the  warrant 
in  an  unreasonable  and  oppressive  manner, 
and  with  the  avowed  and  malicious  design  to 
vex  and  oppress  the  plaintiff  below.  .  .  . 
The  oppression  of  officers  in  the  execution  of 
process  is  indictable,  .  .  .  and  a  great 
abuse  of  the  powers  of  a  sheriff,  on  execution, 
has  been  held  sufficient  to  make  him  a  tres- 
passer. If  he  be  <iharged  with  a  malicious 
and  opprewive  proceeding,  the  proper  remedy 
for  this  abuse  of  power  is  a  special  action  on 
the  case,  in  which  the  malice  and  oppression 
must  both  be  made  manifest.  .  .  .  The 
seizing  and  selling  the  horse,  in  the  case  before 
us,  was  without  any  just  cause,  so  long  as 
other  property  was  shown  which  would  have 
raised  the  money  with  eoual  facility.  It  was 
therefore  a  causeless  ana  malicious  proceed- 
ing. Where  a  ministerial  officer  does  anything 
against  the  duty  of  his  office,  and  damage 
thereby  accrues  to  the  party,  an  action  lies." 
To  the  same  effect  are  JvelUer  v.  Boehm,  67 
Ga.  584;  Snydacker  v.  Brom,  51  111.  857.  90 
Am.  Dec.  651.  In  Btfger  v.  Bucfianan  (Tex.) 
6  S.  W.  408,  the  officer  and  the  execution 
plaintiff,  who  ratified  the  officer's  act,  were 
held  liable  for  the  malicious  conduct  of  the 
latter  in  executing  the  writ  in  a  hasty  and  op- 
pressive manner  at  a  time  when  it  subjected 
defendant  and  his  family  to  unnecessary  hard- 
ship. Many  cases  of  the  same  kind  exist  in 
the  books,  but  time  will  not  permit  calling  at- 
tention to  them  further  than  is  necessary  to 
show  clearly  my  reasons  for  holding  that  the 
complaint  in  the  instant  case  states  a  cause  of 
action.  The  whole  Rubject  might  well  rest  on 
Smith  V.  Weeki,  60  Wis.  94.  There  the  officer 
bad  a  warrant  to  arrest  Weeks  in  contempt 
pr6ceedings.  The  latter  was  a  locomotive  en- 
gineer. He  was  at  home  all  day.  to  the 
knowledge  of  the  officer,  and  might  have  been 
arrested,  and  the  object  of  the  writ  satisfied, 
without  seriously  embarrassing  him.  It  was 
his  duty  to  go  out  with  his  engine  at  night, 
which  the  officer  knew,  yey-for  themirpoae 
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of  embarrasslDjf  and  unnecessarily  oppressing 
Weeks,  the  officer  waited  till  be  was  about 
to  go  out  on  his  night  run,  and  then  arrested 
him.  The  court  held  that  such  conduct  con- 
stituted an  official  outrage,  and  a  clear  abuse 
•of  process.  There  were  many  aggravating 
circumstances  which  occurred  after  the  arrest. 
but  the  court  held  clearly  that  the  arrest  itself, 
under  the  circumstances,  and  the  motive  of  it, 
•constituted  abuse  of  process.  From  the  fore- 
^ing,  the  principle  governing  this  subject 
>may  oe  stated  thus:  If  process  to  collect  a 
Judgment   be  executed  In  an  unnecei»6arily 


harsh  and  oppressive  manner,  with  a  malicious 
purpose  to  injure  the  jud|;ment  debtor,  such 
conduct  constitutes  an  actionable  wrong.  In 
executing  such  a  process  the  officer  must  not 
be  guilty  of  oppression,  or  make  use  of  greater 
force  or  violence  than  the  thing  requires.  If 
he  does,  he  is  guilty  of  an  abuse  of  process, 
and  liable  for  damages.  Alderson,  Judicial 
Writs,  614,  g  179.  Applying  the  above^tated 
principle  to  the  complaint  before  us,  the  order 
overruling  the  demurrer  to  the  complaint  was 
obviously  right,  and  shotdd  be  sustained. 


IOWA  SUPREME  COURT. 


Fred  OPEL 

V, 

Anna  SHOUP  et  al.,  Appti. 


(. 
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1.  Testator*^  sister  will  not  take  one 
half  of  hie  proper  tyt  npon  the  death  of 
hie  widow  without  remarrying,  under  a  will 
that  gives  the  widow  the  use  of  the  property  so 
long  as  8be  remains  testator^s  widow  and  in  case 
she  remarries  gives  one  half  the  estate  to  the 
widow  and  one  half  to  the  sister,  without  any  pro* 
vision  for  such  division  in  case  of  the  death  of  the 
widow  without  remarrying. 

-8«  Under  the  laws  of  Iowa  the  nonresident 
alien  mother  of  an  intestate  cannot  inherit  her 
property, 

:S*  The  treaty  between  the  United 
States  and  the  Kingr  of  Bavaria  removes 
the  disability  of  subjects  of  Bavaria  to  inherit 
'property  in  the  United  States  which  is  imposed 
by  the  laws  of  the  state  where  the  property  is 
situated. 

•4«  The  Federal  ^^vemment  has  power 
to  enter  into  a  treaty  w^^h  a  foreign  na- 
tion the  effect  of  which  is  to  remove  the  disabil- 
ity of  aliens  to  inherit  property  which  Is  Imposed 
by  the  laws  of  the  state  where  the  proi>erty  is 
situated. 

(December  12. 1890.) 

APPEAL  by  defendants  from  a  decree  of  the 
District  Court  for  Johnson  County  in  fa- 
vor of  plaiuliU  in  a  proceeding  to  enforce  plain- 
tiflTs  right  to  a  share  in  the  property  which 
had  been  left  bv  Elizabeth  Hormel,  deceased, 
at  the  tinoe  of  her  death  intestate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robinson  it  Patterson,  for  Anna 
:8houp,  appellant: 

The  court  erred  in  holding  that  said  Anna 
Shoup  took  nothing  under  said  will  but  was 
-only  entitled  to  one  tenth  of  said  estate  as  heir 
of  John  C.  Hormel,  deceased. 

3^urphy  Y. Black,  44  Iowa,  177;  1 R  df.  Wills, 
fpp.  434,  435,  Rule  21;  Clarke  ▼.  Johmton,  85 
'U.  8.  18  Wall.  498,  21  L.  ed.  904;  ISchouler, 


KOTR.— As  to  the  effect  of  treaties  on  an  alien^s 
•rivht  to  inherit,  see  also  note  to  Rixner*s  Sue 
KMSion  ( La.)  32L.  U.  A.  177. 
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Wills,  §§  468,  477,  488,  490;  1  Redf.  Wills.  8d 
ed.  p.  435,  cl.  17. 

The  intent  of  the  testator  is  the  first  great 
subject  of  inquiry. 

Murphy  r.mek,  44  Iowa.  177;  1  Redf.  Wills, 
p.  484,485.  Rule  21;  Clarke  v.  Johnston.  85 
r.  S.  18  Wall.  498,  21  L.  ed.  904;  Schouler. 
Wills,  §466;  1  Redf.  Wills,  8d  ed.  p.  482,  cl.  17. 

Id  drafting  the  will  Mr.  Hormel  had  the  es- 
tate in  his  mind's  eye  divided  into  two  equal 
parts,  one  being  his  wife's  portion,  the  "other 
half"  being  the  portion  to  be  ffiven  to  Anna 
Schoup  on  division  provided  n>r  in  the  will. 
In  case  of  said  sister's  death  before  division, 
then  he  calls  it  **the  one  half  my  estate,"  mean- 
ing thereby  his  own  part  of  the  estate  that  had 
failed  to  have  passed  to  the  sister,  by  her  death 
before  division,  which  in  that  event  was  to  go 
to  his  heirs  by  blood  kinship. 

The  condition  of  reraarriaffe  of  Mrs.  Hormel 
did  not  in  the  least  affect  Mrs.  Shoup's  inter- 
est, it  only  affected  the  interest  of  Mrs.  Hormel 
in  this,  that  in  such  event  she  was  to  lose  the 
interest  earned  by  half  the  estate,  the  payment 
of  which  was  then  to  cease. 

Meesre,  Rpemley  A  Ney«  for  appellants 
Schuhze«<a^..' 

This  will  provides  that  the  entire  estate  shall 
be  placed  in  the  hands  of  a  trustee.  It  is  not 
and  does  not  purport  to  l)e  a  disposition  of  only 
one  half  of  his  estate,  the  other  half  of  which 
he  recognizes  by  law  would  go  to  his  widow 
without  a  will,  but  it  is  a  disposition  of  all  the 
property  of  which  he  died  seised. 

Snyder  v.  Miller,  67  Iowa,  261;  Severeon  v. 
Setereon,  68  Iowa.  656. 

The  appellants  are  the  heirs  of  John  C. 
Hormel,  and  no  heirs  having  been  found  under 
the  rules  of  descent  laid  down  in  §^§8657-8661 
of  McClain's  Code,  inclusive,  the  property  of 
the  said  Elizabeth  Hormel,  deceased,  goes  to 
the  heirs  of  her  deceased  husband  under  §  8662 
of  McClain's  Code. 

The  treaty  simply  provides  when  a  citizen  of 
one  of  the  contracting  parties  holding  property 
in  the  territory  of  the  other  contracting  nation 
dies,  such  property  by  the  law  of  the  land  de- 
scends to  the  citizen  or  subject  of  the  nation  of 
which  the  decedent  was  a  citizen,  then  such 
heir  shall  be  allowed  two  years  to  withdraw 
the  proceeds  and  that  no  dutv  shall  be  imposed 
by  reason  of  such  withdrawal.  An  other  words 
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the  term  ''aay  peraon"  relates  to  a  citizen  of 
one  country  holding  property  in  the  territory 
of  another. 

Fredericluony,  Louiiiana,  64  U.  8.  28  How. 
445,  16  L.  ed.  577. 

The  interpretation  of  the  treaty  sought  to  be 
placed  by  the  appellee,  would  make  it  possible 
for  the  Fresident, with  the  approval  of  the  Sen- 
ate, to  rob  the  states  of  one  of  their  ^inherent 
powers  as  sovereign  states. 

A  treaty  cannot  change  the  Ck>nstitution  of 
the  United  States. 

£07i  lbs.  Papers  Smoking  Tobacco  v.  United 
BtaUs  ("The  Cherokee  Tobacco^* )^n^  U.  8.  11 
Wall.  616,  20  L.  ed.  227. 

The  regulation  of  descent  is  not  a  matter 
given  to  the  United  States  government  by  the 
Constitution;  hence,  it  is  reserved  to  the  states. 

Watkins  v.  Holman,  41  U.  8.  16  Pet.  68,  10 
L.  ed.  888;  Wtkox  v.  Jackson,  M'Connel,  88 
U.S.  18  Pet.488. 516. 10  L.  ed.  264,  278;  Kerr  v. 
Moon,  22  U.  S.  9  Wheat.  565,  570, 6  L.  ed.  161, 
163;  UniUd  States  v.  Orosby,  11 U.  S.  7  Cranch, 
115,  8  L.  ed.  287;  Bobinson  v.  CampbeU,  16  U. 
8.  8  Wheat  212,  4.  L.  ed.  872. 

The  descent  and  heirship  of  real  property 
are  governed  by  the  laws  of  the  country  where 
it  is  located. 

Story,  Confl.  L.  8§  424,  428. 

Elizabeth  flormel  having  died,  her  mother, 
who  was  a  nonresident  alien,  could  not,  under 
the  provisions  of  §  1,  inherit  property  from  the 
deceased.  One  could  not  inherit  land  througli 
an  alien  ancestor. 

Furenes  v.  Mickelson,  86  Iowa,  508;  Bennett 
V.  hibbert,  88  Iowa,  154;  Be  GiU,  79  Iowa,  296, 
9  L.  R.  A.  126. 

Mr.  J.  A.  Edwards  for  appell^ 

Given*  J.,  delivered  the  opinion  of  the 
court: 

1.  The  last  will  and  testament  of  John  C. 
Hormel,  deceased,  provides  as  follows:  "After 
my  death,  I  desire  that  my  estate,  of  whatever 
name  and  nature,  be  placed  in  the  hands  of  a 
trustee,  heremafter  named,  to  be  by  him  in- 
vested so  as  to  be  productive  of  good  interest 
and  in  such  manner  as  he  may  deem  safe. 
(2)  I  desire  that  the  entire  proceeds  of  said  in- 
vestment of  my  estate  shall  be  paid  at  the  end 
of  each  year  to  my  wife,  Elizabeth  Hormel,  so 
long  as  she  shall  remain  my  widow.  If  she 
marries  again,  then  I  desire  that  one  half  of 
my  estate  be  paid  to  her  for  her  own  free  use 
and  behoof,  and  the  other  half  shall  be  paid  to 
my  sister  Anna  Shoup,  now  living  at  Spring- 
field, Illinois.  In  case  my  sister  dies  before  the 
division  of  my  estate  is  made  as  above  provided, 
then  I  desire  that  the  one  half  of  my  estate 
be  divided  equally  between  my  heirs  at  law  by 
blood  kinship."  A.  A.  Ball  was  appointed  in 
the  will  as  trustee  and  sole  executor,  and  quali- 
fied as  such.  The  first  contention  is  whether 
the  defendant  (appellant)  Anna  Shoup  is  en- 
titled to  one  half  of  the  property  in  question 
under  said  will.  John  C.  Hormel  died  April 
18,  1692,  without  issue,  leaving  his  wife, 
Elizabeth  Hormel,  and  his  sister  Anna  Shoup, 
surviving  him;  his  parents,  brothers,  and  sis- 
ter, other  than  Anna,  having  departed  this 
life  prior  to  bis  death.  Elizabeth  Hormel  died, 
intestate,  November  29, 1892.  not  having  mar- 
ried again.  The  rules  for  construing  wUlsare 
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so  well  anderstood,  and  of  such  frequent  ap> 
plication,  that  we  need  not  refer  to  the  many 
authorities  cited;  it  is  sufiBlcient  that  we  refer 
to  Kiene  v.  Qmehle,  85  Iowa,  813.  In  that 
case  this  court  quoted,  with  approval,  fronk 
cases  cited,  as  f  oUows:  '  'The  cardmal  principle 
to  be  kept  in  view  is  that  the  intent  of  the  tes- 
tator, if  possible,  is  to  be  ascertained  in  the 
construction  of  wills.  .  .  .  Courts  'always 
look  upon  the  intention  of  the  testator  as 
the  polar  star  to  direct  them  in  the  cunsi ruc- 
tion of  wills.'  'The  object  of  all  rules  of  in- 
terpretation is  to  discover  the  intention  and 
this  should  be  gathered  from  the  whole  instru- 
ment.' ...  It  may.  however,  be  trusted  as  a 
safe  rule  to  follow  in  all  cases  of  construciioii 
of  contracts,  conveyances,  or  wills  that  the  in- 
tention of  the  parties,  manifested  by  the  read- 
ing of  the  whole  instrument  together,  in  the 
light  of  attending  circumstances,  must  control 
the  meaning."  It  is  said  in  that  case:  "The 
intention  of  the  testator,  as  shown  by  the  will 
construed  according  to  established  rules,  must 
control.  .  .  .  Courts  may  not  give  effect  to 
any  other  result  than  that  intended.  To  do  so 
would  be  to  make  the  will  for  the  testator. 
Neither  may  they  defeat  the  intention  when  it 
is  lawful."  Guided  bv  these  rules,  we  turn  U> 
the  will  to  ascertain  the  intent  of  the  testator 
in  respect  of  the  devise  to  Anna  Shoup.  It  is 
therein  plainly  written,  in  unmistakable  terms, 
that  the  proceeds  of  the  estate  are  to  be  paid  to 
Elizabeth  Hormel  '*so  long  as  she  shall  remain 
my  widow,"  and  in  terms  quite  as  definite, 
that,  if  she  marries  again,  one  half  shall  be 
paid  to  her  for  her  own  free  use,  "and  the 
other  half  to  be  paid  to  my  sister  Anna  Shoup." 
The  sole  contingency  upon  which  Anna  Shoup 
was  to  be  paid  one  half  was  the  remarriage  of 
Elizabeth  Hormel.  Elizabeth  Hormel  did  not 
marry  again,  and  therefore  the  contingency 
upon  which  alone  Anna  Shonp  was  to  have 
one  half  of  the  estate  never  occurred.  Under 
the  facts,  viewed  from  our  standpoint,  we 
might  say  that  it  would  be  reasonable  and 
equitable  if  the  testator  had  provided  that  one 
half  should  go  to  Anna  Shoup  on  the  death  of 
the  widow  without  remarriage  as  well  as  upon 
her  marrying  again;  but  the  will  does  not  so 
provide.  The  testator  had  a  right  to  rest  it 
upon  the  condition  that  he  did,  and,  having 
done  so,  it  is  not  for  us  to  inquire  as  to  his  rea- 
sons. We  think  the  learned  district  judge  held 
properly  that  Anna  Shoup  is  not  entitled  to 
take  one  half  of  the  estate  under  the  will,  and 
that  she  is  only  entitled  to  share  therein  as  an 
heir  of  John  C.  Hormel,  deceased. 

2.  Elizabeth  Hormel  was  a  citizen  of  the 
United  States,  and  a  resident  of  the  state  of 
Iowa,  at  the  time  of  her  death.  In  the  few 
months  that  transpired  between  the  death 
of  her  husband  and  her  own  death,  she  had  not 
elected  whether  she  would  take  under  his  will 
or  under  the  statute;  but  it  is  not  questioned 
but  that  she  died  seised  of  an  undivided  half 
of  the  real  estate  in  controversy,  and  that  her 
interest  passed  to  her  next  of  kin  legally  quali- 
fied to  inherit  the  same,  immediately  upon  her 
death.  She  died  without  issue,  leaving  as  her 
only  parent  surviving  her  hermother,£lizabeU^ 
Opel,  a  nonresident  alien,  residing  in 'Bavaria, 
Germany.  Elizabeth  Opel  died  intestate,  in 
Bavaria,  on  May  12,  1894,  leaving  as  her  next 
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of  Ud,  tandvlDg  ber,  her  children,  John  Opel, 
Br.,  and  Barbara  Degleman,  both  nonresident 
aliens,  and  the  plaintifT,  Fred  Opel,  a  citizen 
of  the  United  States,  and  resident  of  the  state 
of  Iowa.  The  plaintiff,  Fred  Opel,  contends 
that  he  is  entitled  to  inherit  the  undivided  one 
half  of  said  real  estate  from  his  sister  Eliza- 
beth Hormel,  either  solely  or  with  his  said 
brother  and  sister.  It  is  contended  on  behalf 
of  the  heirs  of  John  C.  Hormel  that  neither  the 
plaintiff  nor  the  other  children  of  Elizabeth 
Opel  are  entitled  to  so  inherit,  and  that,  there- 
fore, no  heirs  of  Elizabeth  Hormel  being 
found  legally  entitled  to  inherit  said  property, 
it  goes  to  the  heirs  of  her  deceased  husband, 
John  G.  Hormel,  under  g  2458  of  the  Code  of 
Iowa. 

Leaving  out  of  consideration  the  fact  of 
alienage,  it  would  not  be  questioned  but  that 
upon  her  death  the  estate  of  Mrs.  Hormel 
vested  in  her  mother,  and.  upon  her  death  in 
her  children,  Fred  Opel.  John  Opel,  8r.,  and 
Barbara  Degleman.  Chapter  85.  Acts.  22d 
Gen.  Assem.,  approved  April  0, 1888,  provides 
as  follows:  "Sec.  1.  Nonresident  aliens 
...  are  hereby  prohibited  from  acquiring 
title  to  or  taking  or  holding  any  lands  or  real 
estate  in  this  state  by  descent,  devise,  purchase, 
or  otherwise  only  as  hereinafter  provided." 
An  exception  is  thereinafter  provided  in  favor 
of  'Hhe  widow  and  heirs  of  aliens  who  have 
heretofore  acquired  lands  in  this  state  under  the 
laws  thereof;"  but  this  exception  does  not  ap- 
ply to  this  case,  as  Elizabeth  Hormel  was  not 
an  alien.  Section  2  of  said  chapter  provides 
as  follows:  "Sec.  2.  Any  nonresident  alien 
may  acquire  and  hold  real  property  to  the 
extent  of  three  hundred  and  twenty  (830)  acres, 
or  city  property  to  the  amount  of  $10,000  in 
value,  provldinff  that  within  tve  years  from 
the  date  of  purcnase  of  said  property  the  same 
is  placed  in  the  actual  possession  of  a  relative  of 
such  purchaser,  the  occupant  being  related  to 
such  owner  within  the  third  decree  of  kindred 
or  the  husband  or  wife  of  such  relative,  and 
further  provided  that  such  occupant  become  a 
naturalized  citizen  within  ten  years  from  the 
purchase  of  said  property  as  aforesaid.  In 
Bennett  v.  HibbeH,  88  Iowa,  165,  it  is  held  that 
'^purchase"  and  "purchaser,"  as  found  in  this 
section,  include  every  method  of  acquiring  ti- 
tle to  real  estate  except  by  descent  by  opera- 
lion  of  law.  See  Burrow  v.  Burroio  (Iowa) 
67  N.  W.  287.  Section  7  of  said  chapter  pro- 
Tides  that  the  act  shall  not  apply  to  aliens  who 
are  residents  of  the  state  of  Iowa.  It  is  cer- 
tainly clear  that  Mrs.  Opel  was  disqualified 
from  acquiring  title  to  or  taking  or  holding 
this  real  estate  by  descent  under  the  prohibi- 
tions of  the  let  section,  and  that  she  is  not 
within  either  of  the  exceptions  made  to  that 

f»rohibition.  In  Furenes  v.  MiekeUon,  86 
owa,  608.  this  court  held  that  a  naturalized 
citizen  resident  of  this  state  cannot  inherit 
through  a  father,  who  is  a  nonresident  alien, 
tbe  lands  of  a  great  uncle,  who  was  a  natur- 
alized citizen,  '*on  the  ground  that  a  line  of 
inheritance  cannot  be  traced  through  nonresi- 
dent aliens."  If  nothing  further  appeared, 
the  conclusion  would  follow  from  what  we 
have  said  that  the  estate  did  not  pass  to  Eliza- 
beth Opel,  and  consequeutlv  did  not  pass  to 
her  children. 
87  L.  R.  A. 


8.  On  January  21, 1845,  there  was  concldded 
and  adopted  between  the  United  States  of 
America  and  the  King  of  Bavaria.  Germany, 
a  treaty,  articles  1»  2,  and  8  of  which  are  as  fol- 
lows: 

* 'Article  1.  Every  kind  of  droit  ttaubaine, 
droit  de  retraite,  and  droit  de  detraction  or  tax 
on  emigration,  is  hereby,  and  shall  remain, 
abolisbwi  between  the  two  contracting  parties, 
their  states,  citizens,  and  subjects,  respec- 
tively. 

"Art.  2.  Where,  on  the  death  of  an^  per- 
son holding  real  property  within  the  territories- 
of  one  party,  such  real  property  would,  by  the 
laws  of  the  land,  descend  on  a  citizen  or  sub- 
ject of  the  other,  were  he  not  disqualified  br 
alienage,  such  citizen  or  subject  shall  be  al- 
lowed a  term  of  two  years  to  sell  tbe  same, 
which  term  may  be  reasonably  prolonged  ac- 
cording to  circumstances,  and  to  withdraw  the- 
proceeds  thereof,  without  molestation,  and  ex- 
empt from  all  duties  of  detraction. 

**ATt,  8.  The  citizens  or  subjects  of  each  of 
tbe  contracting  parties  shall  have  power  to- 
dispose  of  their  (real  and)  personal  property 
within  the  states  of  the  other,  by  testament^ 
donation,  or  otherwise;  and  their  heirs,  lega- 
tees, and  donees,  being  citizens  or  subjects  of 
the  other  contracting  party,  shall  succeed  to 
their  said  (real  and)  personal  property,  and 
may  take  possession  thereof,  either  by  them- 
selves or  by  others  acting  for  them,  and  dis- 
pose of  the  same  at  their  pleasure,  paying  sucb^ 
duties  only  as  the  inhabitants  of  the  country 
where  the  said  property  lies  shall  be  liable  to- 
pav  in  like  cases." 

The  other  articles  provide  for  the  care  of  the- 
property  In  the  absence  of  the  heirs,  the  mode 
of  deciding  disputes,  that  the  treaty  shall  not 
derogate  from  the  force  of  laws  of  Bavaria  to- 
prevent  the  emigration  of  the  King's  subjects, 
and  that  tbe  treaty  is  made  subject  to  the  ap^ 
proval  of  the  two  governments. 

This  treaty  abolishes,  as  between  these  gov- 
ernments and  the  subjects  thereof,  ''everv  kind 
of  droit  d'aubaine,  droit  de  retraite,  and  droit 
de  ditraction  or  tax  on  emigration."  Black's- 
Law  Dictionary  defines  droit  as  equivalent  to* 
tbe  English  word  "right:"  and  droit  d^au- 
haine  as.  "in  French  law,  a  rule  by  which  all 
the  property  of  a  deceased  foreigner,  whether 
movable  or  immovable,  was  confiscated  to  tho 
use  of  the  state,  to  the  exclusion  of  his  heirs, 
whether  claiming  ab  inteetato  or  under  a  will 
of  the  deceased."  It  is  this  provision  of  the^ 
treaty  that  we  are  called  upon  to  consider. 
Appellants  insist  that  tbe  provisions  of  the- 
treafy  am  'lot  applicable  in  this  case;  that 
confiscatidti  was  never  applied  by  any  govern- 
ment to  property  of  its  own  deceased  citizens; 
and  that  the  treaty  only  contemplates  the  pro- 
tection of  the  citizens  of  either  government, 
who  may  die  having  property  in  the  other. 
The  fault  of  this  argument  is  m  assuming  that 
tbe  protection  is  for  the  dead,  and  that  the- 
property  remains  in  the  deceased.  It  is  con- 
ceded that  this  property  vested  In  some  living 
person  immediately  upon  the  death  of  Mrs. 
Hormel.  If,  under  the  common  law,  that  per- 
son was  disqualified  by  alienage  from  inherit- 
ing it,  then  this  treaty  applies,  and  removes, 
that  disqualification.  In  the  absence  of  this 
treaty,  Mrs.  Opel  was  disqualified  by.  alienage 
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fronoi  inheritiDg  thifl  property;  but  by  it  the 
disqualification  was  removed,  and  therefore 
tbe  property  desceDded  to  her.  Our  inquiry, 
then,  is  as  to  property  in  Iowa  belonging  to 
«  resident  and  subject  of  Bavaria. 

Appellants  cite  Frederiekgan  y.  Lovisiana,M 
U.  8. 23  How.  445, 16  L.  ed.  577.  ''Fink  was  a 
naturalized  citizen  of  the  United  States  at  the 
time  of  his  death,  and  residing  in  the  city  of 
New  Orleans;  also,  that  the  legatees  resided  in 
the  kingdom  of  Wurtemberg,  and  are  subjects 
of  the  King  of  Wurtemberg.  We  had  a  treaty 
with  that  Kingdom  similar  to  that  under  con- 
sideration. Louisiana  had  a  statute  providing 
that  "each  and  every  person,  not  bein^  dom- 
iciliated in  this  state,  and  not  being  a  citizen  of 
any  other  state  or  territory  in  the  Union,  who 
sball  be  entitled,  whether  as  heirs,  legatee,  or 
donee,  to  the  whole  or  any  part  of  the  suc- 
cession of  a  person  deceased,  whether  such 
person  shall  have  died  in  this  state,  or  else- 
where, shall  pay  a  tax  of  10  per  cent  on  all 
sums,  or  on  the  value  of  all  property  which  he 
may  have  actually  received  from  said  succes- 
sion, or  so  much  thereof  as  is  situated  in  this 
state,  after  deducting  all  debts  due  by  the  suc- 
cession." Rev.  Stat.  1876,  §  8683.  The  claim 
of  the  ^tate  to  this  tax  was  resisted,  on  the 
ground  that  it  was  contrary  to  the  third  article 
of  the  treaty,  and  that  article  alone,  and  not 
the  second,  as  in  this  case,  was  under  consid- 
eration. The  third  article  of  that  treaty  re- 
lates solely  to  personal  property,  and  is  dif- 
ferent in  its  language  from  the  second,  which 
is  identical  with  the  second  in  this.  The  court 
held  that  the  act  does  not  make  any  discrim- 
ination between  citizens  of  the  state  and  aliens 
in  the  same  circumstances,  and  sustained  the 
tax  as  valid.  Appellants  quote  from  the  opin- 
ion as  follows:  ''But  we  concur  with  the  su- 
preme court  of  Louisiana  in  the  opinion  that 
the  treaty  does  not  regulate  the  testamentary 
dispositions  of  citizens  or  subjects  of  the  con- 
tracting powers  in  reference  to  property  within 
the  country  of  their  origin  or  citizenship. 
The  cause  of  the  treaty  was  that  tbe  citizens 
and  subjects  of  each  of  the  contracting  powers 
were  or  might  be  subject  to  onerous  taxes  upon 
property  possessed  by  them  within  the  states 
of  the  other  by  reason  of  their  alienage,  and 
its  purpose  was  to  enable  such  persons  to  dis- 
pose of  their  property,  paying  such  duties  only 
as  the  inhabitants  of  the  country  where  the 
property  lies  pay  under  like  conditions.  The 
case  of  a  citizen  or  subject  of  the  respective 
countries  residing  at  home,  and  disposing  of 
property  there  in  favor  of  a  citizen  or  subject 
of  the  other,  was  not  in  tbe  contemplation  of 
the  contracting  powers,  and  Is  not  embraced 
in  this  article  of  the  treaty."  This  view  of 
that  treaty  is  applicable  to  the  one  before  us, 
but  we  fail  to  see  wherein  it  supports  the  claim 
that  the  facts  of  this  case  do  not  bring  it  within 
the  provisions  of  this  treaty. 

4.  Appellants  cite  authorities  to  the  effect 
that  the  states  alone  have  the  right  to  regulate, 
by  legislation,  descents  and  conveyances  of 
real  estate  within  their  borders;  and  from  this 
it  is  argued  that  the  Federal  government  has 
BO  power,  "by  treaty,  to  interfere  with  the 
right  of  the  state  in  regard  to  the  descent  of 
property  upon  the  death  of  its  citizens:"  that 
treaties  made  without  authority  are  not  valid; 
37  L.  R.  A. 


that  this  treaty  is  in  conflict  with  the  laws  of 
Iowa,  and  is  therefore  of  na  force  or  effect 
It  may  be  conceded  that  the  states  alone  have 
such  power;  that  they  alone  may  declare  to 
what  kindred  the  estate  of  persons  dying  in- 
testate shall  descend.  It  must  also  be  conceded 
that  the  Federal  government  alone  has  power 
to  treat  with  other  governments  as  to  rights  of 
the  citizens  of  each  within  the  territory  of  the 
other.  This  treaty  does  not  attempt  to  regu- 
late descents  of  real  property  in  Iowa.  It  does 
not  declare  that,  when  a  son  or  daughter  dies 
without  issue,  the  estate  shall  go  to  the  parents. 
It  is  left  to  the  state,  and  Iowa  has  so  pro- 
vided. This  treaty  simply  declares  that,  if 
that  parent  is  disqualified  by  alienage,  as  to 
the  citizens  of  these  two  governments  this  dis- 
qualification is  removed.  In  article  6  of  the 
Constitution  of  the  United  Slates  it  is  provided 
that  **this  Constitution,  and  tbe  laws  of  tbe 
United  States  which  shall  be  made  in  pursu- 
ance thereof,  and  all  treaties -made  or  which 
shall  be  made  under  the  authority  of  tbe  United 
States,  shall  be  the  supreme  law  of  tbe  land; 
and  the  Judges  in  everv  state  shall  be  bound 
thereby,  anything  in  the  Constitution  or  the 
laws  Of  any  state  to  the  contrary  notwithstand- 
ing." Many  cases  may  be  found  wherein  the 
courts  have  enforced  treaty  stipulations,  simi- 
lar to  this,  in  favor  of  foreign  claimants;  but 
the  case  of  People,  Atty.  Gen,,  v.  Qerke,  5  Cal. 
881,  is  the  first  we  find  wherein  the  power  of 
the  Federal  government  in  this  respect  was 
questioned.  In  that  case.  Deck,  a  citizen  of 
Frussia,  died  in  San  Francisco,  leaving  undis- 
posed of  a  large  amount  of  real  proper tv  in 
that  state.  Article  14  of  our  treaty  with  Prus- 
sia is  the  same  as  article  8  of  this  treaty.  The 
attorney  general,  on  behalf  of  the  state,  denied 
tbe  power  of  the  Federal  government  to  make 
such  a  provision  by  treaty,  and  argued,  as  is 
done  in  this  case,  that  to  exercise  such  power 
would  permit  the  Federal  government  to  con- 
trol the  internal  policy  of  the  states,  and  in 
cases  like  this  to  alter  materially  the  statutes 
of  descent.  The  court,  after  an  able  consid- 
eration of  the  subject,  concludes  as  follows: 
"I  can  see  no  danger  which'  can  result  from 
yielding  to  the  Federal  government  the  full 
extent  of  powers  which  it  may  claim  from  the 
plain  language,  intent,  and  meaning  of  the 
grant  under  consideration.  Upon  some  sub- 
jects the  policy  of  a  state  government,  as 
shown  by  her  legislation,  is  dependent  upon 
the  policy  of  foreign  governments,  and  would 
be  readily  changed  upon  ibe  principb  of  mu- 
tual concession.  This  can  only  be  effected  by 
the  action  of  that  branch  of  the  state  sover- 
eignty known  as  the  general  government,  and 
when  effected,  the  state  policy  must  give  way 
to  that  adopted  by  the  governmental  agent  of 
her  foreign  relations.  Tbe  reasoning  and 
conclusion  of  tbe  opinion  are  strongly  empha- 
sized by  what  is  added  by  Justice  Rvan.  While 
the  question  of  the  power  of  the  Federal  gov- 
ernment in  this  respect  was  not  directly  passed 
upon  in  the  following  cases,  they  show  that 
the  courts  have  uniformly  enforced  such  trea- 
ties, without  doubling  the  power  of  tbe  Fed- 
eral government  to  make  them.  Chirac  v. 
Chirac,  15  U.  S.  2  Wheat.  259,  4  L.  ed.  234; 
Hauenstein  v.  Lynham,  100  U.  S.  488,  25  L. 
ed.  628;  De  Oeofroy  v.  Higys^AS^  U.  8.  ^58,  88 
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L.  ed.  642;  Fairfax  v.  Hunter,  11  U.  8.  7 
Cranch,  603,  3  L,  ed.  458:  Carneal  v.  Bankn, 
«8  U.  6.  10  Wheat.  18U,  6  L.  ed.  299;  Hughe* 
▼.  Edwards,  22  U.  S.  9  Wheat.  489,  6  L.  ed. 
142. 

Id  the  recent  case  of  Wunderle  v.  Wunderle, 
144  111.  40.  19  L.  R.  A.  84,  the  subject  of  de- 
Bcents  and  alieDage  iscoDsidered  atli'ngtb.  and 
with  marked  care  and  ability,  as  affecled  by 
the  common  law,  and  by  statutes  of  the  states 
and  by  treaties  with  the  United  States.  In 
considering  the  effect  of  conflicts  between  the 
statute  of  the  state  and  a  treaty  with  the  United 
States,  the  court,  after  citing  article  6  of  the 
Federal  Constitution,  says:  "In  construing 
this  article,  it  has  been  held  that  provisions  in 
regard  to  the  transfer,  devise,  or  inheritance. 
of  property  are  fitting  subjects  of  negotiation 
and  regulation  by  the  treaty-making  power  of 
the  United  States,  and  that  a  treaty  will  con- 
trol or  suspend  the  statutes  of  the  individual 
states  whenever  it  differs  from  them.  Hence, 
If  the  citizen  or  subject  of  a  foreign  govern- 
ment is  disqualified  under  the  laws  of  a  state 
from  taking,  holdincr.  or  transferring  real  prop- 
erty, such  disqualification  will  be  removed,  if 
a  treaty  between  the  United  States  and  such 
foreign  government  confers  the  right  to  take, 
hold,  or  transfer  real  property."  If  it  may  be 
said  that  chapter  85  of  the  Acts  of  the  22d 
General  Assembly  is  in  conflict  with  said 
treaty  of  January  21,  1845.  reason  and  the  au- 
thorities support  the  conclusion  that  the  treaty 
must  control. 

It  follows  from  the  conclusions  we  have 
reached  that  an  undivided  one-half  of  the  prop- 
erty in  question  vested  in  Mrs.  Opel  upon  the 
death  of  her  daughter,  and  upon  her  death  it 
passed  to  her  children,  subject  to  the  condi- 
tions imposed  by  said  treaty,  and  that  the  other 
undivided  one  half  passed  to  the  heirs  of  John 
C.  Hormel,  deceased. 

The  decree  of  the  district  court  being  inbar- 
mony  with  these  conclusions,  it  is  affirmed. 


IOWA 


Henry  THUENEN 

V. 

MUTUAL    BENEFIT   ASSOCIA- 
TION,  Appt. 


.Iowa. 


-) 


A  condition  of  a  benefit  insurajiee  eon- 
tract  promising  to  pay  $3,000  upon  Its  maturity, 
tbat  whenever  the  divisloo  has  less  than  1,200 
members  a  payment  of  the  amount  which  a  full 
awessmeot  upon  the  division  will  bring  shall  be 
a  payment  in  f  uU,  is  not  void  for  repugnancy. 

(April9,ia97.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Scott  County  in  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  mutual 
benefit  certificate.  Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs,  Davison  St  Lane  and  Stmble 
A  StigeVp  for  appellant: 


The  members  of  a  mutual  insurance  com- 
pany are  presumed  to  have  knowledge  of  the 
articles  of  incorporation  and  by-laws  of  the 
company. 

HoUfs'y.  Io»ea  Mut,  Ben.  Asso,  83  Iowa,  113. 
11  L.  R.  A.  399;  Simeral  v.  Dubuque  Mut  F, 
Ins.  Co  18  Iowa,  833;  Coles  v.  Iowa  State  Mut. 
Ins.  Co.  18  Iowa.  481;  Miller  v.  Hillsborough 
Mut.  F.  Assur.  Asso.  43  N.  J.  Eq.  483. 

The  officers  of  a  mutual  insurance  company 
cannot  dispense  with  terms  and  conditions  of 
insurance  which  by-laws  impose,  unless  they 
are  authorized  to  do  so. 

Masonie  Mut.  Ben,  8o6.  v.  Burkhart.  110 
Ind.  193:  Eastman  v.  Protident  Mut.  Belief 
Asso.  82  N.  H.  555 

The  charter,  by-laws,  and  certificate  of  mem- 
bership, taken  together,  show  what  was  the 
understanding  of  the  parties. 

Niblack,  Mut  Ben.  8oc.  3d  ed.  §  188. 

A  contract  unauthorized  by  the  articles  of 
incorporation  of  a  mutual  t)eneflt  association  la 
void. 

Twist  y.  Guaranty  Life  Aseo.  87  Iowa,  788; 
Lucas  ▼.  White  Line  Transfer  Co,  70  Iowa, 
541,  59  Am.  Rep.  449;  Davis  v.  Old  Colony  R, 
Co.  181  Mass.  358.  41  Am.  Rep.  331;  Hood  y. 
New  York  &  N,  IL  R.  Co,  32  Conn.  503;  Nib- 
lack.  Mut.  Ben.  Soc.  3d  ed.  §  97;  Cook,  Stock 
&  Stockholders.  3d  ed.  §  888,  note  8:  Pearee 
V.  Madison  A  L  R.  Co,  83  U.  8.  31  How.  441, 
18  L.  ed.  184;  Miller  v.  Hillsborough  Mut.  F, 
Assur,  Asso.  43  N.  J.  Eq.  459;  Roekhold  v. 
Canton  Masonic  Mut,  Benev.  8oe.  139  111.  440. 
3  L.  R.  A.  430. 

Messrs,  Becker  it  Thaenen,  for  appellee: 

The  article  does  not  provide  that  the  associa- 
tion shall  not  enter  into  a  contract  for  the  pay- 
ment of  more  than  the  net  result  of  one  assess- 
ment It  merely  fixes  the  liability  of  the 
association  on  a  certificate  which  contains  no 
provisions  for  the  payment  of  a  specific  sum. 

The  article  is  merely  enabling  in  its  char- 
acter, and  not  restrictive  of  the  general  power 
of  the  association  to  insure  the  lives  of  its  mem- 
bers for  any  sum. 

Relief  F.  Ins,  Co,  y.  Shaw,  94  U.  8.  674,  34 
L.  ed.  391. 

Article  7  provides:  "This  association  shall 
have  two  plans  of  operation  for  insuring  the 
lives  of  persons.  One  plan  shall  be  styled  the 
endowment  plan  and  known  as  division  "A*' 
under  which  it  will  insure  the  lives  of  persons 
for  a  term  of  years,  and  if  they  survive  the 
term  of  years,  pay  the  insured  a  sum  of  money 
as  expressed  in  the  certificate  given  each  per- 
son insured. 

The  amount  expressed  in  the  certificate  is 
$8,000,  and  there  are  no  conditions  attached  ex- 
cept that  he  remain  a  member  and  be  living  on 
the  18th  day  of  December,  1894. 

Article  5  provides  that  they  will  pay  an 
amount  equal  to  the  net  results  of  one  assess- 
ment on  the  members  of  division  "A." 

Here  are  two  confiicting  articles. 

Where  the  terms  of  a  contract  of  insurance 
are  inconsistent  or  ambiguous  they  should  be 
construed  in  favor  of  the  insured. 

Niblack,  Mut.  Ben.  Soc.  §§  148,  147;  North- 
teestern  Mut.  L.  Ins,  Co,  y.  Hatelett,  105  Ind. 


Nora.— As  to  action  at  law  for  insuranoe  to  be 
paid  out  of  iftMessmenta,  see  also  FoUls  v.  United 
87  L.  R.A. 


States  Mut.  Aooi.  Asso.  aowa)  28  L.  R.  A.  78,  and 
Lawler  v.  Murphy  (Conn.)  8  L.  U^U&  and  noU. 
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66  Am.  Bep.  198;  Hobb9  v.  I<n»a  Mut,  Ben, 
A9M.  82  Iowa,  111,  11  L.  R  A.  299;  Dafridwn 
V.  Old  PeopU^B  Mut.  Ben.  8oe.  89  MinD.  803, 1 
L.  R.  A.  842. 

Ko  corporation  will  be  allowed  to  plead  ultra 
vires  after  the  contract  baa  been  fully  executed 
by  one  of  the  parties  thereto. 

Matt  y.  Raman  Gatholid  Mut.  Protective  8oe, 
no  Iowa,  455;  Niblack,  Mut  Ben.  Soc.  %  18; 
Bloamington  Mut.  Ben.  Auo.  y.  Blue,  120111. 
121, 60  Am.  Rep.  568. 

I>eemer»  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  mutual  benefit  society, 
doing  business  on  the  assessment  plan.  It  has 
no  stock,  and  is  simply  an  association  of  per- 
sons who,  according  to  the  articles  of  incorpo- 
ration and  by-laws,  agree  that,  upon  the  death 
of  any,  each  of  the  survivors  will  contribute  to 
a  fund  for  the  benefit  of  the  widow  and  chil- 
dren of  the  deceased.  Its  articles  of  incorpo- 
ration also  provide  that,  in  the  event  any 
member  should  continue  his  membership  to  a 

fiven  date,  each  of  the  others  would  contribute 
y  way  of  assessment  a  certain  sum  to  a  fund 
for  the  benefit  of  such  member.  On  the  8th 
day  of  December,  1888,  the  defendant  issued 
to  plaintiff  a  certificate  of  membership  by 
which  the  company,  in  consideration  of  the 
payment  of  dues  and  assessments,  agreed  to 
pay  the  wife  of  plaintiff  the  sum  of  $8,000 
upon  the  death  of  said  Henry  Thuenen.  The 
'  certificate  also  contained  these  provisions:  "If, 
however,  the  person  named  in  this  certificate 
continue  a  member,  and  be  living,  on  the  18th 
day  of  December,  1894,  then  the  full  amount 
named  herein  shall  become  due  and  payable  to 
the  said  Henry  Thuenen  within  ninety  days 
after  identification.  This  certificate  is  issued 
and  accepted  upon  the  following  express  con- 
ditions: First.  If  said  member  dies  within  five 
vears  from  the  date  of  this  certificate,  then  the 
beneficiary  entitled  to  the  benefits  hereunder 
shall  receive,  and  this  association  agrees  to 
pay,  ODe  half  the  amount  named  in  this  certifi- 
cate, and  the  same  shall  be  in  full  satisfaction 
of  all  claims  thereon  against  the  association. 
If,  however,  said  member  dies  after  the  expi- 
ration of  tve  years  from  the  date  of  this  cer- 
tificate, but  before  the  same  matures,  aa  above 
specified,  then  the  beneficiary  shall  receive  the 
full  amount.  If,  however,  said  member  dies 
at  anv  time  when  division  A  has  less  than  1,200 
members,  the  beneficiary  herein  entitled  shall 
receive  the  net  result  of  an  assessment  upon 
the  members  of  division  A,  not  exceeding, 
however,  the  amount  to  which  he  is  entitled  as 
above  expressed." 

The  articles  of  incorporation  were  by  ex- 
press stipulation  made  a  part  of  the  certificate. 
These  articles  contained  the  following,  among 
other  provisions: 

Art.  2.  The  object  of  this  association  shall 
be  to  guarantee  to  its  members  and  designated 
beneficiaries,  by  means  of  benefit  certificates 
issued  for  that  purpose,  certain  sums  of  money, 
the  members  making  mutual  pledges  and  giv- 
ing valid  obligations  to  each  other. 

Art.  7.  This  association  shall  have  two  plana 
of  operation  for  insuring  the  lives  of  persons. 
One  plan  shall  be  styled  the  "Endowment 
87  L.  R.  A. 


Plan,"  and  known  as  "Division  A,"  under 
which  it  will  insure  the  lives  of  persons  for  a 
term  of  years  and,  if  ihey  survive  the  term  of 
years,  pay  the  insured  a  sum  of  money  aa  ex- 
pressed in  a  certificate  given  each  person  in- 
sured. 
Art  8,  Endowment  Plan.  Division  A. 

Section  1. 

Art.  9.  To  meet  the  payment  of  certificates 
in  division  A  matured  by  death  or  termination 
of  the  term  of  insurance  upon  the  life  of  the 
member  therein  named,  each  member  shall 
pay,  within  thirty  days  of  written  or  printed 
notice  by  the  association,  upon  each  $1,000  ex- 
pressed iuihis  certificate,  an  assignment,  graded 
according  to«his  age  at  the  time  of  becoming  a 
member,  aa  expressed  in  the  following  table: 


Art.  11,  Sec.  5.  The  payment  of  matuivd 
certificates  in  this  division  A,  are  subject  to  the 
following  conditions,  to  wit:  Whenever  the 
division  has  less  than  1,200  members,  a  pay- 
ment to  the  beneficiary  or  holder  of  the  ma- 
tured certificates  of  the  amount  that  a  full  as- 
sessment upon  this  division  will  bring  shall  be 
a  payment  in  full;  but  in  no  case  shall  the  ben- 
eficiary or  holder  thereof  receive  more  than  the 
amount  due  on  the  certificate. 

Plaintiff  was  a  member  of  division  A.  and, 
having  lived  the  allotted  time,  brought  this  ac- 
tion to  recover  the  endowment  named  in  the 
policy,  to  wit,  $3,000.  The  defendant  an- 
swered, pleading  the  articles  of  incorporation 
above  set  out,  and  alleging  that  they  had  made 
an  assessment  upon  all  the  members  of  diyiidon 
A.  resulting  in  the  accumulation  of  a  fund 
amounting  To  $28.65,  which  sum  it  tendered  to 
plaintiff  in  satisfaction  of  his  claim.  Defend- 
ant also  pleaded  that  the  certificate  of  mem- 
bership, in  BO  far  as  it  promised  to  pay  $8,000 
unconditionally  as  an  endowment,  was  without 
authority,  ultra  viree,  and  void.  It  further 
averred  that  no  request  or  demand  had  been 
made  upon  it  by  plaintiff  to  make  an  assess- 
ment upon  the  members  liable  to  contribute  to 
his  endowment,  and  it  claims  that  plaintiff  hss 
no  cause  of  action,  except  to  compel  it  to  make 
such  assessment  The  plaintiff  demurred  to 
this  answer  on  the  grounds  (1)  that  the  articles 
of  incorporation  were  in  direct  conflict  with 
the  certificate  of  membership,  and  therefore 
void;  (2)  that  the  defense  of  ultra  viree  cannot 
be  maintained,  for  the  reason  that  the  oootracf 
has  been  executed  on  the  part  of  plaintiff;  and 
(8)  that  the  certificate  in  suit  calls  for  the  pay- 
ment of  a  specific  sum  of  money,  and  not  fot 
an  assessment  It  is  from  the  ruling  on  this 
demurrer  that  the  appeal  is  taken. 

It  is  conceded  by  both  parties  that  the  arti 
cles  of  incorporation  of  the  defendant  com 
pany  became  a  part  of  the  contract  betwee* 
them,  and  that  plaintiff  is  presumed  to  have 
had  knowledge  of  their  terms  and  oonditiont 
when  he  became  a  member  of  the  company. 
With  the  certificate  of  membership,  they  con- 
stituted the  contract  between  the  insurer  and 
the  insured,  and  to  all  of  these  papers  we.musL 
look  in  arriving  at  a  correct  solutiop  of  the 
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case.  Appellee  says,  however,  that  the  condi- 
tions of  the  certificate  of  membersbip  and  ar- 
ticles of  incorporation  are  in  conflict,  and  that 
the  contract  should  he  construed  in  his  favor, 
and  as  a  promise  to  pay  $8,000  ahsolutely,  and 
not  the  net  result  of  an  assessment  upon  mem- 
bers belonging  to  bis  division  or  class.  Here- 
lies  upon  ue  rule  that,  where  there  is  doubt  or 
ambiguity  as  to  the  meaning  of  the  contract, 
or  where  there  are  repugnant  provisions,  that 
construction  should  be  adopted  which  is  most 
favorable  to  the  assured.  It  is  said  in  argu- 
ment that  both  the  certificate  and  article  7  of 
the  articles  of  incorporation  contain  an  express 
promise  to  pay  $8,000,  and  that  $  5  of  article 
11  is  repugnant  thereto,  and  therefore  void. 
As  the  articles  of  incorporation  are  to  be  con- 
strued with  the  certificate  of  membership,  it  is 
the  same  as  if  they  had  been  written  at  leDsth 
therein,  and,  if  they  had  been  so  written,  the 
contract  would  have  been  an  express  promise 
to  pay  $8,000  upon  the  death  of  the  assured, 
subject  to  the  condition  named  in  the  certifi- 
cate itself,  which  limited  the  amount  in  case 
his  death  occurred  within  five  years  of  the  is- 
auance  of  the  policy,  and  the  further  condition 
that  there  shall  be  1,200  members  at  the  time 
•of  his  death.  If  there  were  not  that  many 
members,  then  the  company  was  to  pay  the 
net  result  of  an  assessment  upon  the  members 
•of  that  division.  There  is  also  a  promise  to  pay 
$8,000  to  the  assured  on  the  18th  day  of  De- 
cember, 1894,  ''subject  to  the  following  condi- 
tions, to  wit:  Whenever  the  division  has  less 
than  1,200  members,  a  payment  to  the  bene- 
ficiary or  holder  of  the  matured  certificates  of 
the  amount  that  a  full  assessment  upon  the  di- 
vision will  bring  shall  beapaymentin  full;  but 
In  no  case  shall  the  beneficiary  or  holder 
thereof  receive  more  than  the  amount  due  on 
the  certificate."  There  is  no  doubt  or  ambi- 
guity in  any  of  these  provisions.  True,  the  ab- 
solute promise  is  limited  by  what  follows,  but 
there  is  no  obscurity  or  uncertainty  as  to  what 
was  in  tended.  There  is  a  promise  to  pay  $3,000 
at  the  end  of  the  endowment  period,  but  this 
is  limited  by  a  further  provision  which  is  ex- 
pressly staled  to  be  a  condition  of  the  promise 


that  there  shall  be  1,200  members  at  the  time 
the  policy  matures. 

The  question  resolves  itself  then,  to  this:  Is 
a  condition  which  limits  the  amount  to  be  paid 
by  an  insurance  company  void  because  it  is  re- 
pugnant to  the  original  promise?  It  has  never 
been  held  to  our  knowledge  that  an  insurance 
company  may  not  limit  the  amount  of  its  in- 
demnity by  proper  conditions.  True,  these 
conditions,  being  made  by  the  oompany  itself, 
are  construed  most  strongly  against  it,  and  so 
as  not  to  defeat,  without  a  plsin  necessity,  the 
claim  for  indemnity.  But  it  is  also  true  that 
the  different  provisions  of  an  insurance  con- 
tract, like  that  of  any  other,  must  be  so  con- 
strued as  to  give  effect  to  all.  The  rule  as  to 
rejecting  repugnant  provisions  has  application 
only  where  the  contract  contains  two  provisions 
which  are  inconsistent  and  contradictory.  The 
stipulation  and  conditions  of  the  contract  in 
this  case  are  not  inconsistent  or  contradictory, 
except  as  any  condition  or  limitation  in  a  con- 
tract is  repugnant  And  we  are  not  prepared 
to  go  to  the  extent  of  holding  that  all  condi- 
tions or  limitations  upon  an  absolute  promise 
to  pay  are  void.  With  but  few  exceptions,  the 
aim  of  the  court  in  construing  a  contract  of  in- 
surance is  to  treat  it  like  any  other  obligation, 
and  to  arrive  at  the  intent  of  the  parties. 
These  exceptions  grow  largely  out  of  the  fact 
that  the  insurer  writes  the  contract  at  its  leis- 
ure, and  deliberately  makes  choice  of  the  lan- 
guage it  uses,  and  for  that  reason  the  contract 
should  be  construed  most  strongly  against  the 
insurer.  See  Bacon,  Ben.  Soc.  gg  177-179; 
May.  Ins.  §§  172-175;  Wood,  Ins.  §§  68-62; 
KraiUTUtein  v.  Western  Assur,  Co.  116  N.  Y. 
54,  6  L.  R  A.  799;  ZaleOey  v.  I<ma  State  In$. 
Co,  (decided  at  prescat  term)  70  N.  W.  187; 
Qoodwin  v.  Provident  L,  Auiwr.  Boo.  (Iowa)  82 
L.  R.  A.  478,  and  cases  cited.  We  are  quite 
clear  that  there  is  no  such  repugnancy  between 
the  different  provisions  of  the  contract  in  this 
case  as  to  defeat  the  condition  contained  in  g  5 
of  article  11  of  the  articles  of  incorporation  of 
the  defendant  company,  and  it  follows  that  the 
demurrer  should  have  been  overruled. 

Renereoi, 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Charles  L.  F0S8 

V. 

Leon  L  HARTWELL. 

a68Ma8S.68J 

:Secovery  fur  the  smpport  of  a  minor  son 
surreptitiously  taken  ftrom  the  Cither 

by  the  mother  after  divorce,  without  any  decree 
as  to  the  custody  of  the  child,  when  he  oootioues 
to  live  with  the  mother  after  her  remarriage, 
cannot  be  had  hj  her  husband  from  the  father 
merely  l)eoaase  he  has  permitted  the  child  to  re- 
main with  them  without  any  agreement  or  de- 
mand for  compensation  to  them. 


(Tebruary  27, 1S07J 

REPORT  by  the  Superior  Court  for  Essex 
County  for  the  opinion  of  the  Supreme 
Judicial  Court,  after  a  ruling  in  favor  of  de- 
fendant, of  an  action  brought  to  reoover  for 
board  and  clothing  furnished  by  plaintiff  to 
defendant's  minor  son.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  C.  Sauiborn,  for  plaintiff: 

A  father  is  bound  to  maintain  and  support 
his  minor  children,  and  this  even  if  he  deserts 
them. 

Dennii  v.  Clark,  2  Cush.  847,  48  Am.  Dec. 
671;  Reynolds  v.  Sweeteer,  15  Gray,  78;  Qleaeon 
V.  Boston,  144  Mass.  25. 


NOTS.— As  to  support  of  children  after  divorce, 
-see  also  Fulton  v.  Falton  (Ohio)  89  L.  B.  A.  078; 
Brown  v.  Smith  (B.  1.)  80  L.  B.  A.  080. 
:87  L.R.  A. 


As  to  such  support  pending  suit  for  mainte- 
nance, see  Harding  v.  Harding  (111.)  a  L.  B.  A.  810. 


Digitized  by  VjOOQIC 


8eealso40L.  IL  A.  679;47L.  R.    A.  391. 


690 


MAMACHrSETTB  SUFKEMB  JUDICXAL  COUBT. 


Fjeb.^ 


Tlii8  legftl  obligation  to  nurture  and  support 
bis  minor  children  is  compensated  by  his  right 
to  their  labor,  or  the  fruits  of  their  labor. 

Nightengale  v.  Wiihington,  15  Mass.  272,  8 
Am.  Dec.  101:  GlemionY,  Boston,  144  Mass.  25; 
QUUy  V.  Gilley,  79  Me.  292. 

The  fact  that  the  defendant  was  diyoroed 
from  the  plaintiff's  wife,  who  was  the  mother 
of  the  boy,  does  not  release  him  from  his  le^l 
obligation  to  support  said  boy,  there  baymg 
been  no  decree  made  as  to  his  custody  in  the 
divorce  proceedings. 

Brow  y.  Brighiman,  186  Mass.  187;  Oilley  ▼. 
Qilley,  79  Me.  292. 

In  the  absence  of  any  express  contract  be- 
tween the  plaintiff  and  defendant  as  to  the 
board  and  clothes  furnished  the  boy,  a  promise 
on  the  part  of  the  defendant  to  pay  the  plain- 
tiff for  the  same  is  implied  in  law,  from  de- 
fendant's legal  duty  to  nurture  and  support  him. 

Where  there  is  a  legal  duty  the  law  implies 
a  promise. 

Porter  v.  P&mU,  79  Iowa,  161;  8taU  t.  But- 
dip,  18  R.  I.  58. 

If  a  father  suffers  his  minor  children  to  re- 
main from  him  with  their  mother,  he  is  liable 
for  their  support. 

Rawlyns  v.  Vandyke,  8'|Esp.  262;  Stanton  v. 
WiUson,  8  Day,  87,  8  Am.  Dec.  255. 

If  a  parent  neglects  to  furnish  necessaries  to 
his  minor  children,  any  person  who  supplies 
them  may  recover  of  him  for  the  same,  as  the 
law  in  such  cases  implies  a  promise. 

AUen  V.  Jaeabi,  14  111.  App.  277;  Van  Val- 
kinhvrgh  ▼.  Watwn,  18  Johns.  480,  7  Am. 
Rep.  895;  Simpson  v.  Robertson,  1  Esp.  17;  Me- 
Goon  T.  Irvin,  1  Pinney,  526.  44  Am.  Dec. 
409;  People,  Batch,  v.  Strickland,  18  Abb.  N. 
C.  478. 

An  implied  pjromise  by  the  father  to  pay  for 
board  and  lodging  of  the  child  may  be  inferred 
from  knowledge  that  he  is  living  with  another 
and  his  omission  to  dissent. 

NiehoU  v.  AU^,  8  Car.  <&  P.  86;  Abbott, 
Trial  Ev.  pp.  86,  879. 

Slight  evidence  is  sufficient  to  raise  an  im- 
plied promise. 

1  Parsons,  Contr.  4th  ed.  pp.  249-251. 

The  facts  and  circumstances  of  the  case  were 
sufficient  to  create  in  the  boy  an  implied 
agency  to  live  with  the  plaintiff  and  contract 
with  him  for  his  board  and  clothing  on  the 
credit  of  defendant. 

Murphy  v.  Ottenheimer,  84  HI.  89,  25  Am 
Rep.  424. 

Authority  of  a  child  to  bind  his  parents  for 
necessaries  maybe  implied  from  circumstances, 
such  as  his  failing  to  dissent,  or  to  take  the 
child  from  where  he  was  boarding  with  an- 
other. 

Hunt  y.  Thompson,  4  111.  180,  86  Am.  Dec. 
538;  McGoon  v.  Irtdn,  1  Pinney.  526,  44  Am. 
Dec.  409;  Abbott,  Trial  Ey.  p.  879;  5  Wait, 
Act.  &  Def.  pp.  60,  51. 

If  a  husband  suffers  his  child  to  live  sepa- 
rate from  him,  with  his  wife,  he  constitutes 
her  his  agent  to  contract  for  necessaries,  not- 
withstanding she  is  living  apart  from  him  on 
account  of  her  own  misconduct. 

Gill  V.  Head,  5  R.  I.  348,  78  Am.  Dec.  73. 

The  father's  obligation  to  provide  for  his 
children  is  not  affected  by  her  misconduct. 

Rumney  v.  Keyes,  7  N.  H.  571. 
87  L  R.  A. 


There  was  ample  evidence  to  submit  to  the 
Jury  of  an  implied  promise,  or  an  implied 
agency.  Slight  evidence  is  sufficient  to  find  ai» 
implied  contract,  or  an  implied  agency. 

Parsons,  Contr.  4th  ed.  249-251 ;  Parker  v. 
TiUinghast,  19  Abb.  N.  C.  190;  Jordan  v. 
Wright,  45  Ark.  237. 

Mr.  William  L.  Thompson*  for  defend- 
ant: 

The  legal  obligation  of  the  father  to  pay  for 
necessaries  furnished  a  minor  child  rests  upon 
contract  alone,  and  where  a  father  gives  no 
authority  and  enters  into  no  contract,  he  is  no 
more  liable  to  pay  a  debt  contracted  by  bia 
child,  even  for  necessaries,  than  a  mere  stranger 
would  be. 

KelUy  v.  i>am<, 49  N.  H.  187.  and  cases  cited 
therein;  Angd  v.  McLeOan,  16  Mass.  28,  8  Am. 
Dec.  118. 

The  fact  that  the  defendant  did  not  appeal 
to  the  courts  to  compel  the  return  of  the  child 
to  him,  or  take  him  by  force,  did  not  authorize 
the  wife  to  bind  the  father  for  its  support. 
Even  if  the  wife  had  not  been  divorced,  she 
could  not  do  that. 

Baldwin  v.  Foster,  188  Mass.  449,  and  cases 
cited  therein. 

Lathropt  J.,  delivered  the  opinion  of  the 
court: 

The  facts  appear  to  be  as  follows:  The  de- 
fendant obtained  a  divorce  from  his  wife  in 
1889  on  the  ground  of  her  desertion.  The  cus- 
tody of  the  son  was  awarded  to  neither  of  tho 
parties,  and  neither  asked  for  it.  Both  parties 
married  again,  the  woman  liecoming  the  wife 
of  the  plaintiff.  The  boy  at  the  time  of  the* 
divorce  was  staying  with  his  grandmother. 
Subsequently,  in  18^9,  he  went  to  live  with  his 
father,  and  was  with  him  about  two  years,  and 
attended  school.  On  his  way  home  from  school 
in  1891  he  was  met  by  his  mother,  who  took, 
him  to  the  home  of  the  plaintiff.  The  plain- 
tiff's wife  wrote  to  the  defendant's  wife  a  let- 
ter, stating  that  she  had  taken  the  boy  home- 
with  her,  and  requested  that  his  trunk  be  sent 
to  him.  Some  days  afterwards  the  defendant, 
who  had  been  away  from  home,  returned,  and 
it  was  arranged  that  an  interview  should  take- 
place  between  him  and  bis  son.  The  defend- 
ant at  this  interview  asked  his  son  what  be  in- 
tended to  do.  The  boy  answered,  **I  come  to 
see  you  about  going  away  to  school."  The- 
defendant  said,  "Well,  the  schools  of  Law- 
rence were  good  enough  for  me.  and  must  be 
good  enough  for  you.  The  boy  said,  "All 
right."  The  defendant  then  asked  him  with 
whom  he  preferred  to  live,  his  mother  or  him- 
self, and  the  boy  said  that,  if  he  was  not  going 
to  be  sent  away  to  school,  he  preferred  to  live 
with  his  mother.  The  defendant  replied, 
"Very  well;  I  will  send  your  things  to-mor- 
row.''^ On  the  following  day  the  trunk  and 
personal  effects  of  the  boy  were  sent  to  him  at 
the  plaintiff's  house.  The  boy  at  this  time  was 
thirteen  years  old.  From  that  time  until  this 
action  was  brought,  neither  the  plaintiff  nor 
his  wife  made  any  demand  upon  the  defendant 
for  the  support  of  the  boy,  or  had  any  eonimu- 
nication  with  him  upon  the  subject.  There 
was  no  express  contract  on  the  part  of  the  de- 
fendant to  pay  the  plaintiff  for  the  support  of 
his  child,  and  we  are  of  opinipD  that  the  Jur^ 
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would  not  have  been  warranted  in  finding  that 
there  was  any  implied  contract.  While  the 
boy  was  living  with  his  father,  and  was  sup- 
ported by  him,  bis  mother  saw  fit  surrepti- 
tiously to  take  him  to  her  home,  and  there  he 
continued  to  live,  down  to  the  time  this  action 
was  brought  The  boy  was  given  the  choice 
with  whom  he  would  live,  and  he  selected  bis 
mother.  The  most  that  ran  be  said  in  favor 
of  the  plaintiff  is  that  the  father  did  not  dissent 
from  this  arrangement.  Under  some  circum- 
stances, where  a  man  and  wife  are  living 
apart,  it  may  be  that  the  man  may  be  liable  for 
the  wife's  support  and  for  his  child's  support. 
This  is  undoubtedly  true  where  the  wife  leaves 
for  a  justifiable  cause,  and  takes  her  infant 
child  with  her.  Reynolds  v.  8ieeetser,  15  Gray, 
78;  BatOeif  v.  Farder,  L.  R  8  Q.  B.  659.  But 
he  is  not  so  liable  where  she  leaves  without 
justifiable  cause.  Baldwin  v.  Fatter,  188  Mass. 
449.  Nor  is  he  liable  when  the  custody  of  the 
child  is  given  to  the  wife  by  a  decree  of  court. 
Brow  y.  Briphiman,  186  Mass.  187.  We  have 
no  occasion  to  consider  whether  or  not  at  com- 
mon law  a  father  is  bound  to  support  his  minor 
child,  or  whether  the  obligation  is  merely  a 


moral  one.  If  there  is  a  leffal  obli^tion,  II 
must  rest  upon  the  ground  that  he  is  entitled 
to  the  custody,  the  society,  and  the  servioesfof 
the  child.  He  must  also  have  the  right  to  de- 
termine where  his  child  shall  live.  If  a  sod 
chooses  to  leave  voluntarily  his  father's  house, 
and  live  elsewhere,  his  father  is  not  responsible 
for  his  support.  Angel  v.  MeLeUan,  16  Mass. 
28,  8  Am.  Dec.  118.  So,  if  a  child  is  Induced 
by  another  to  leave  his  father,  without  any 
necessitv  for  so  doing,  the  person  thus  influ- 
encing him  to  leave  would,  in  case  he  should 
furnish  supplies,  have  no  cause  of  action 
against  the  father.  Bodge  y.  Adarrn,  19  Pick. 
429,  432. 

There  is  nothing  in  the  case  l>efore  us  to 
show  any  abandonment  of  the  child  by  the 
father.  It  is  simply  the  case  of  a  child  taken 
away  from  his  father,  without  right,  by  the 
mother,  and  then  voluntarily  electing,  when 
the  choice  was  giyen  him,  to  stay  with  his 
mother  in  her  new  home.  If  the  plaintifT 
chose  to  receive  him,  he  had  no  right,  without 
communicating  with  the  defendant/ to  look  toi 
the  father  for  the  boy's  support 

Verdict  to  Hand, 


MINNESOTA  BUPREMB  COURT. 


John  ROSSE,   by   Edward   H.  Gundersen, 
Guardian  ad  Litem,  Appt,, 
f>. 
St.  PAUL  &  DULUTH  RAILWAY  COM- 
PANY, Beept. 
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*Held  (OTermlliii^  Fitsffw  aid  ▼•  St.  Paul, 
M.  *  M.  B.  Co.  89  liliui.  886,  48  Am. 
Rep.  818),  that  the  statute  requirin|f 
railway  eompanlefl  te  llNiee  their  roads 

is  not  ezoluslvely  desigoed  to  prevent  domestic 
antmais  from  etrayloff  upon  the  track;  that  where 
a  younff  child,  which  is  non  mijurig^  strays  upon 
the  track,  in  consequence  of  the  failure  of  a  rail- 
road company  to  erect  a  fence  as  required  by  the 
statute,  and  is  Injured  hy  a  train,  the  company 
Is  liahle  to  it  for  the  injury. 

(May  12, 1097 J 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Hennepin  County  sus- 
taininf;  a  demurrer  to  the  complaint  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defend- 
ant's failure  to  comply  with  the  statute  requir- 
ing it  to  fence  its  track.    Beterted. 

Me^r9,  LndvifT  Aretander  and  John 
W.  Aretander,  for  appellant: 

The  Fitzgerald  Caie,  29  Minn.  880,  48  Am. 
Rep.  212,  should  be  overruled. 

Chapter  24,  Oen.  Laws  of  1876  (Qen.  Stat. 
1878,  chap.  84,  g§  65-67),  la  a  police  regula- 

^Headnote  by  MrroHSLX^  J. 


tion  designed  for  the  protection  of  all,  creating 
an  absolute  duty,  and  should  not  be  limited  in 
its  effect  to  protectiog  cattle. 

Section  4  of  the  act  provides:  "Any  company 
or  corporation  operating  a  line  of  railroad  in 
this  state,  and  which  company  or  corporation 
has  failed  or  neglected  to  fence  said  road  and 
to  erect  crossings  and  cattle  guards,  and  main- 
tain such  fences,  crossings,  and  cattle  guards, 
shall  hereafter  be  liable  for  all  damages  sus- 
tained by  any  person  in  consequence  of  such 
failure  or  neglect." 

Prior  to  this  legislative  amendment,  the  ob> 
ject  and  purpose  of  a  similar,  if  not  identical,, 
statute  had  in  at  least  two  states  received  judi- 
cial interpret-ation.  by  which  the  enlar^^ed  scopo 
and  purport  of  such  similar  statutes  had  been 
Judicially  determined. 

Corwin  v.  New  York  d  B,  B.  Oo,  18  N.  Y. 
45;  Blair  v.  Milwaukee  d  P.  du  C.  B.  Oo,  20 
Wii.  267. 

Our  court  op  to  that  time  was  found  on  the 
side  of  those  courts  who  had  refused  to  limit 
the  effect  of  this  class  of  legislation  to  a  regu- 
lation of  partition  Tences. 

Gillam  v.  Sioux  City  dSt.  P.  B,  Co.  26  Minn. 
268;  Fleming  r,  £^  Aul  d  D.  R  Co,  27  Minn. 
111. 

This  court  hss  in  Bmmone  v.  Minneapolie  d 
8L  L.  B.  Co.  86  Minn.  503,  in  iV^JsoTi  v.  Minne- 
ajMlis  d  St.  L.  B.  Co.  41  Minn.  181,  and  in 
Finch  V.  Milwaukee  dSt.RR  Co.  46  Minn. 
250,  virtually  overruled  the  contention  of  the 
majority  in  the  Fitzgerald  Caee,  29  Minn.  886, 
48  Am.  Rep.  212. 


NoTB.— As  to  the  liability  of  a  railroad  company 
for  injuries  to  employees  caused  by  the  want  of  a 
fence,  see  Dickson  v.  Omaha  Ar  St.  L.  B.  Co.  (Mo.) 
26  L.  B.  A.  820.  and  note;  also  Oarper  v.  Kimball 
(C.  a  App.  4tb  a) »  L.  B.  A.  180^ 
87L.RA. 


On  the  question  as  to  whose  benefit  signals  by 
tralne  are  intended  for,  see  Lonergan  v.  Iliinois  C. 
B.  Go.  (Iowa)  17  L.  B.  A.  254,  and  note;  also  Bey- 
noids  V.  Great  Northern  B.  Co.  (GL  GL  App.  8tb  G.) » 
L.BA.e6ft. 
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The  Fittgerald  Ooie,  S9  Minn.  886,  48  Am. 
Rep.  212,  ^as  contrary  to  all  former  adjudica- 
tions in  dmilar  cases  in  other  jurisdictions. 

Singleton  t.  Eastern  Counties  K  Co.  7  0.  B. 
N.  S.  287;  Schmidt  ▼.  Milwaukee  d  St,  P.  B. 
Co.  28  Wis.  186,  00  Am.  Dec.  158. 

This  question  has,  since  the  decision  of  the 
Fitzgerald  Case,  29  Minn.  886,  48  Am.  Hep. 
"212,  been  authoritatively  settled  by  the  Supreme 
Court  of  the  United  States. 

JIayes  v.  Michigan  C.  R.  Co.  Ill  U.  B.  228. 

28  L.  ed.  410;    Union  P.  B,  Co.  v.  McDonald, 
152  U.  S.  262,  88  L.  ed.  484. 

Messrs.  Hadley  A  ArmBtrong  for  re* 
•cpondent. 

Mitehell»  J.,  delivered  the  opinion  of  the 
•court: 

This  action  was  brought  to  recover  damages 
for  personal  injuries  to  the  plaintiff,  a  child 
tilleged  to  be  non  sui  Juris,  who  had  strayed 
upon  the  track  of  defendant's  road,  and  was 
there  injured  by  a  passing  train.  The  only 
neglij^nc^  charged  against  the  defendant  was 
Its  failure  to  fence  its  road,  as  required  by  stat- 
»ute,  at  the  place  where  the  plaintiff  strayed 
upon  the  track,  and  where  he  was  injured,  it 
being  alleged  that  if  the  railway  had  been 
fenced  at  that  point  plaintiff  would  have  been 
•prevented  from  going  upon  it.  A  demurrer  to 
the  complaint  was  sustained  upon  the  author- 
ity of  Fitzgerald  v.  St,  Paul,  M,  d  M.  R.  Co. 

29  Minn.  886.  48  Am.  Rep.  212,  in  which  it 
was  held  that  the  statute  requiring  railroad 
■companies  to  fence  their  roads  was  inapplica- 
ble to  the  case  of  infants,  although  non  svi 
juris;  that  it  was  only  designed  to  prevent  ani- 
mals from  coming  upon  the  track,  with  the 
'Consequent  danger  to  the  animals  themselves 
«nd  the  passengers  and  employees  upon  rail- 
road trains.  The  writer,  who  is  the  onlv 
member  of  this  court  who  was  on  the  bench 
when  the  Fitzgerald  Case  was  decided,  assumes 
Lis  full  share  of  responsibility  for  that  de- 
cision, but  subsequent  reflection  has  convinced 
him  that  the  court  placed  too  nsrrow  a  con- 
■fltruction  upon  the  statute;  that  the  views  ex- 
pressed in  the  dissent  of  the  late  Chief  Justice 
GilfiUan  were  correct:  and  that  the  decision  of 
the  court  should  be  overruled.  In  this  view 
all  the  present  members  of  the  court  concur. 
In  our  opinion  the  court  failed  to  give  due 
weight  to  the  very  broad  language  of  the 
amendment  of  1877  (Oen.  Stat.  1804,  §  2605), 
which  was  a  complete  substitute  for  §  4  of 
the  prior  act.  It  provides  that  if  a  railroad 
'Company  fails  or  neglects  to  fence  its  road, 
and  to  maintain  such  fences  it  ''shall  be  liable 
for  all  damages  sustsined  by  any  person  in 
•consequence  of  such  failure  or  neglect."  As 
was  said  by  the  late  chief  justice,  the  duty  cre- 
ated by  the  statute  is  absolute,  and,  as  we  have 
decideid,  it  is  not  a  mere  fence  law,  but  a  police 
•regulation  designed  for  the  benefit  of  the  pub- 
lic. It  may  be  conceded  that,  in  an  action  for 
a  neglect  of  duty,  it  is  not  enouorh  for  the 
plaintiff  to  show  that  the  defendant  neglected 
a  duty  imposed  by  statute,  and  that  he  would 
•not  have  been  injured  if  the  duty  had  been 
performed,  but  that  he  must  also  show  that 
the  duty  was  imposed  for  his  benefit,  or  was 
one  which  the  defendant  owed  to  him  for  his 
security.  But  the  question  for  whose  benefit  I 
•87  L.  R.  A. 


or  protection  a  statutory  duty  was  imposed  de- 
pends on  the  purview  of  the  legislature  in 
the  particular  statute,  and  the  language 
which  they  have  there  employed.  From  the 
fact  that  the  dangers  from  leaving  a  railroad 
unfenced  most  frequently  arise  from  domestic 
animals  straying  on  the  track,  and  most  of  the 
decided  cases  involved  that  state  of  facts,  it  is 
very  natural  for  us  to  become  impressed  with 
the  idea  that  such  statutes  were  designed 
merely  to  guard  against  the  dangers  resulting 
from  such  animals  getting  upon  the  railroad 
track.  But  in  view  of  the  very  general  and 
sweeping  language  of  the  statute,  in  connec- 
tion with  the  fact  that  it  is  confessedly  a  police 
regulation  for  the  protection  of  the  public,  it  is 
not  for  courts  to  speculste  as  to  what  was  the 
precise  intention  of  the  legislature  when  they 
required  the  road  to  be  feno«d,  or  to  assume 
that  the  prevention  of  animals  straying  on  the 
track  is  all  that  is  within  the  purview  of  the 
statute.  If,  as  is  conceded,  it  was  designed  to 
prevent  dumb  beasts  from  straying  upon  the 
track,  how  can  we  assume  that  it  was  not  also 
designed  to  prevent  infants,  who  are  equally 
irresponsible,  from  straying  there?  As  has 
been  said,  in  one  case  a  fence  may  be  a  very 
formidable  obstruction  to  a  child's  going  upon  a 
railroad  company's  right  of  way,— it  may  pre- 
vent his  goin^  there  entirely:  and,  if  it  would, 
we  do  not  think  we  have  any  right  to  say  thai 
his  protection  was  not  within  the  purview  of 
the  statute.  In  view  of  the  kind  of  fence 
which  the  statute  permits  to  be  built,  it  may 
be  in  most  cases  a  question  whether  the  exist- 
ence of  such  a  fence  would  have  prevented 
the  child  from  straying  upon  the  track,  and 
hence  whether  the  failure  of  the  railway  com- 
pany to  build  it  was  the  proximate  cause  of 
the  injury.  But  that  is  a  matter  of  proof  on 
the  trial.  As  no  two  statutes  on  the  subject 
are  altogether  alike,  cases  from  other  jurisdic- 
tions are  not  exactly  in  point,  but,  as  support- 
ing, more  or  less,  the  views  we  have  expressed, 
see  Schmidt  v.  Milwaukee  dk  St.  P.  R.  Co.  28 
Wis.  186,00  Am.  Dec.  158;  Keyserv.  Chicago  d 
O.  T.  R.  Co.  56  Mich.  550,  56  Am.  Rep.  405: 
Hayes  v.  Midiigan  C.  R.  Co.  Ill  U.  S.  228,  28 
L.  ed.  410;  Union  P.  R.  Co.  v.  McDonald,  152 
U.  8.  262,  88  L.  ed.  484;  WiUiams  v.  Great 
Western  R.  Co.  L.  R.  0  Exch.  157. 

It  is  suggested  that  as  the  decision  in  the 
Fitzgerald  Case  has  stood  unchallenged  for  fif- 
teen years,  during  which  the  legislature  has 
not,  by  amending  the  statute,  expressed  any 
dissatisfaction  with  the  construction  which  ihis 
court  had  placed  upon  it,  therefore  it  ought 
not  now  to  be  overruled,  even  although  er- 
roneous. Th^  decision  is  not  a  rule  of  prop- 
erty. Neither  can  railway  companies  cisicn  to 
have  acquired  any  right,  either  legal  or  moral, 
under  it,  for  it  did  not  repeal  the  statute,  nor 
relieve  them  from  the  duty  of  fencing  their 
roads.  The  fact  that  the  legislature  has  not 
amended  the  statute  is  not  entitled  to  much 
weight.  Cases  where  young  infants  are  in- 
jured by  straying  upon  an  unfenced  railroad 
track  are  comparatively  rare,  and,  until  such 
a  case  does  arise,  no  one  is  likely  to  look  into 
the  matter  or  call  the  attention  of  the  legisla* 
ture  to  the  state  of  the  law  on  the  subject 

Order  reversed. 
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FARGO  GASLIGHT  &  COKE  CO.,  Beipi.. 

FARGO  GAS  &  ELECTRIC  CO.,  Appt. 

r4N.D.S19J 

n.  Ordinarily,  on©  who  buy*  property 
hM  a  riirl^t  implieitly  to  rely  upon  rep- 

*Headuotefl  by  CoRuas,  J. 


reoentations  of  the  aellen  and,  tf  they  were 
false  and  made  with  intent  ro  deceive  the  pur- 
ohaser,  the  seller  will  not  be  allowed  to  unre  that 
the  buyer,  by  inveetigatloa,  could  have  discov- 
ered their  falsity. 
8,  In  an  action  to  recover  the  unpaid 
portion  of  the  purehaee  price  of  a  ^bm 
and  electrio-l%ht  plant  sold  by  plalDtlflr  to 
defendant,  defendant  set  up  as  a  counterclaim 
damages  sustained  by  it  because  of  the  deceit  of 


saoTm.—Riifiitto  reli/vpon  represenUjMom  mad^to 
Hfeet  c(mtraet  <u  a  IxuU  for  a  eharg^  of  fraud, 

I.  (7«nemIrtilM. 
IL  Permmgumyof  fr€nuieanfw€urgeneolUienu 

of  defrauded  party. 
HL  Obvioue  faeU  orfaett  of  wMch  the  defrauded 
•party  han  TcnowUdge, 
a  StatemenU  Jtnoum  to  be  false. 
b.  Where  miaitaUmentM  are  obdmu. 
IV.  IfideflnUe  or  mupiciaus  etaUmente. 
V.  Btde  where  defrauded  party  hat  meant  of 
knowing  IrutK 
a  General  rule. 
b.  ContenteofwrUing, 
o.  JEffeei  of  aUempUd  invetttioatton, 
VL  What  dUtaenee  is  required  of  on^  to  whom 
statement  is  made. 
a  General  ruie. 

b.  Duty  to  investigate. 

c.  Effeei  of  reference  to  source  of  knouiUdge. 
6.  Proper  source  of  TcnowUdge  mutt  be 

souuht. 
e.  Title;  records. 
▼IL  StatemenU  not  regarded  as  offaeU 

a.  Opinions. 

b.  Law. 

c.  Trade  talk. 

d.  CredU  of  tMrd  person. 
▼IIL  Positive  aegurauu  and  express  relian«a 

a.  General  rule. 

b.  PoeUive  statement  of  facts. 
IX.  Statements  not  eagity  tested. 

a.  No  meann  of  knowledge. 

b.  Property  at  a  dPttance  ornotat  hand. 
c  Boundaries,  sittiotion,  and  quantUy  of 

property. 

d.  Concealed  facts, 

e.  Facts  peculiarly  wiihin  knowledge  of  one 

stating  them. 

f .  A«0ardin<7  parents. 

g.  Statements  to  mercantile  agency. 
X.  Fiduciary  relations. 

XL  Statements  of  third  persons. 
XI L  Active  fraud  or  conceaJmenL 
XIU.  Statutes. 
XIY.  Question  for  jury, 

L  General  rules. 
Few  contracts  can  be  made  in  which  some  repre- 
sentations must  not  necessarily  be  made  on  one 
eide  or  both.  The  policy  of  the  courts  is,  on  the 
one  hand,  to  suppresB  fraud,  and,  on  the  other,  not 
to  foster  neglisrence  and  inattention  to  one*8  own 
Affairs.  How  to  effectuate  this  policy  In  dealing 
with  such  representations  Is  the  problem.  On  the 
one  hand,  it  seems  impracticable  to  forbid  any  re- 
liance on  such  statements,  for,  as  said  by  the  Ken- 
tuclry  court,  confidence  between  man  and  man  is 
indispensably  necessary  to  social  intercourse  and 
the  transaction  of  busmess.  Man  is  therefore  con- 
strained to  confide  in  the  statements  or  represen- 
tations  of  bis  fellow  man  in  every  transaction 
which  he  may  have  with  him.  Bhackelford  v. 
Handley,  1  A.  K.  Marsh.  496, 10  Am.  Dee.  758. 
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So,  where  there  are  spedal  reasons  why  one  per- 
son should,  and  a  reasonable  man  misrht,  plaoe 
trust  and  confidence  in  another,  the  law  will  not 
impose  on  him  the  necessity  of  absolutely  lirnoring 
the  persistent  assertions  of  his  friend  and  neighbor. 
Marston  ▼.  Simpson,  54  Gal.  189. 

On  the  other  hand,  there  are  mtfby  statements 
which  obviously  should  not  be  relied  upon. 

Thus,  there  is  no  riffht  to  rely  on  representations 
which  amount  merely  to  a  statement  of  opinion. 
Judgment,  or  expectation,  or  are  vamie  and  indefi- 
nite in  their  nature  and  terms,  or  are  merely  loose, 
conjectural,  or  exaggerated  statements.  Busch- 
man  v.  Oodd,  6S  Md.  SOS;  Robertson  v.  Parks,  76  Md. 
118.  .     ^ 

Oenerally  the  representations  must  not  be  a 
mere  matter  of  opinion  or  in  respect  of  facts 
equally  open  to  the  otasenratton  of  both  parties  and 
concerning  which  the  party  complaining,  had  he 
exercised  ordinary  prudence,  would  have  attained 
correct  knowledge.  Freoiel  v.Biiller,  87  Ind.  1, 10 
Am.  Rep.  62. 

In  contracts  for  the  sale  of  land  it  is  the  duty  of 
the  purchaser  to  guard  himself  against  defects  of . 
title,  quantity,  encumbrance,  and  the  like,  and 
if  he  fails  to  do  so  it  is  his  own  folly,  and  the  law 
will  not  afford  him  a  remedy  for  the  consequences 
of  his  own  negligence.  Btheridge  v.  Yernoy,  70  N. 
0.718. 

The  extreme  cases  on  each  side  are  comparatively 
easy  to  classify,  and  the  difliculty  cumes  with  the 
cases  along  the  border  line.  But  there  is  a  remark- 
able unanimity  among  the  decisions,  considering 
the  number  of  cases  and  the  possibiilcy  of  looking 
at  the  facts  from  different  points  of  view. 

In  Cabn  r.  Reid,  18  Mo.  App.  116,  it  is  said  that  the 
rule  as  to  neglltrence  In  personal  injury  illustrates 
the  idea.  The  law  attends  the  traveler- will  afford 
him  redress  so  long  as  he  obeys  its  behests  and  looks 
out  for  himself.  But  so  soon  as  he  fails  to  use  his 
own  senses  and  in  consequence  is  injured  by  the 
negligence  of  others,  the  law  turns  a  deaf  ear  to 
his  complaint. 

In  the  application  of  the  rule  the  otroumstanoes 
of  each  case  should  be  considered  to  determine 
whether  the  plaintiff  has  been  guilty  of  such  inex- 
cusable negligence  as  should  preclude  htm  under  a 
general  rule  of  public  policy  from  having  a  rem- 
edy against  one  who  has  fraudulently  abused  his 
con  Qdence.    Holat  v.  Stewart,  161  Mass.  616. 

To  entitle  a  person  to  relief  he  must  show  a  case 
In  which  he  not  only  relied  on  the  statements  of  the 
opposite  party,  but  that  there  was  a  necessity  for  it 
from  causes  deemed  adequate  by  the  court.  Bigby 
V.  Powell,  25  Ga.  244,  71  Am.  Dec.  168. 

The  representations  outnideof  a  warranty  upon 
which  the  law  authorises  a  person  to  rely  in  the 
making  of  a  contract  must  be  of  a  fact  either  then 
existing  or  prcexistinir,  and  not  sometfainff  to  oe 
done  in  the  future,  nor  a  mere  opinion  or  inference 
as  to  the  effect  or  result  of  a  certain  fact  or  facts 
then  existing  or  pre-existing.  Wade  v.  Ringo,  122 
Mo.  322. 

Equity  excuses  reliance  on  statements  as  to  the 
value  of  the  property  where  under  special  oiroum- 
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plaintiff  in  making  the  sale.  The  alleged  false  rep- 
rei^ntatlons  related  to  the  physical  oondUion  of 
the  plant.  Its  wires,  poles,  gras  mains,  and  fixtures, 
and  also  the  amount  of  Its  earnlnm  the  year  pre- 
vious to  the  sale,  and  the  prices  obargred  custom- 
era  for  gaa  and  electric  Uffbt.  Held,  that  de- 
fendant was  under  no  obligation  to  investigate 
the  truth  of  such  representations,  and  that  there- 


fore, it  was  error  for  the  court  to  charsre  the  jury 
that.  If  the  means  were  at  defendant's  bands  to 
discover  the  truth  or  untruth  of  plaintiff's  state- 
ments with  respect*  to  these  matters,  del endant 
must  be  presumed  to  have  had  knowledire  of  the- 
actual  facta,  the  only  means  at  defendant's  hsnda 
to  discover  the  truth;or.falsity  of  the  statements- 
made  being  an  finveetlgatlon   of  the   matters. 


stances  an  examination  of  the  property  is  very  dif- 
ficult, or  the  misstatement  is  a  matter  of  peculiar 
skill  and  judgment  on  the  part  of  the  vendor,  or 
there  is  an  abuse  of  confidential  relations  bei v.  een 
the  parties  dealing  or  imposition  upon  a  mental 
capacity  too  feeble  to  bargain.  Wiest  ▼.  Garman, 
4  Houst.  (Del.)  U9. 

There  are  some  cases  which,  by  reason  of  their 
peculiar  facts,  are  not  governed  by  the  rules  which 
would  otherwise  apply. 

Thus,  a  weak-minded,  illiterate,  old.  or  inexperi- 
enced man  may  have  a  right  to  rely  on  representa- 
tions which  aif  active,  sagacious,  well  inforn^ed  man 
would  have  no  right  to  credit.  Ingalls  v.  Miller,  121 
Ind.188. 

tio.  whatever  is  intended  to  be  part  of  the  con- 
tract may  be  relied  on.  Pinney  v.  Andrus,  41  Yt. 
681. 

Thus,  purchasers  of  stock  may  rely  on  statement* 
contained  in  the  written  offer  of  sale  which  are  ex- 
pressly stated  to  be  the  basis  of  the  propoetcion 
and  acceptance.  Blacknall  v.  Rowland,  108  N.  C. 
664. 

So,  there  are  certain  rules  which  apply  to  all 


Thus  the  representations  must  be  material  to  be 
relied  on.    Hall  v.  Johnson,  41  Mich.  286l 

So,  representations  made  to  third  persons  cannot 
be  relied  on.  Bd  wards  v.  Owen,  16  Ohio,  600*.  Mc 
Cracken  v.  West,  17  Ohio,  Ifi. 

Unless  they  were  intended  to  reach  and  be  acted 
upon  by  the  one  who  in  fact  acted  upon  them. 

So.  if  reliance  is  not  placed  on  the  statements  of 
the  peller,  a  claim  that  it  was  so  placed  will  not 
avail  to  avoid  the  contract.  Lilienthal  v.  Suffolk 
Brewing  Co.  164  Mass.  185,  I2L.  B.  A.  821. 

In  Oswald  v.  McOehee.  128  Miss.  840.  it  seems  to  be 
held  that  if  the  seller's  statements  that  there  was  no 
coco  grass  on  the  property  were  not  knowingly 
false  the  purchaser  could  not  rely  on  them. 

But  that  rule  is  not  applicable  to  this  class  of  cases. 
Ignorance  of  the  falsehood  may  be  a  good  answer 
to  the  charge  of  fraud,  and  that  question  will  form 
the  subject  for  a  future  note.  But  the  question  of 
the  right  to  rely  on  representations  Is  an  entirely 
different  question  which  may  arise  entirely  inde- 
pendent of  the  other. 

If  the  case  is  one  in  which  the  question  of  the 
right  to  rely  is  applicable,  and  the  one  making  the 
statements  has  not  been  guilty  of  such  fraud  that 
he  will  be  precluded  from  urging  that  the  complain- 
ing party  had  no  riffht  to  rely  on  his  statements, 
the  following  general  rules  may  be  applied: 

No  reliance  can  be  placed  on  statements  as  to 
facts  which  are  obvious  or  of  which  the  defendant 
party  has  knowledge:  or  which  are  indefinite  or 
suspicious:  or  which  are  not  regarded  as  statements 
of  fact,  as  opinions,  trade  talk,  etc.;  or  where  the 
means  of  knowing  the  truth  are  at  hand,and  it  could 
be  known  by  exercising  the  diligence  of  an  ordi- 
narily prudent  person. 

Reliance  may  be  placed  on  positive  assurances 
meant  to  be  relied  on  or  which  are  made  with 
knowledge  that  they  are  to  be  relied  on;  on  state* 
ments  the  truth  of  which  can  be  tested  only  with 
difficulty,  as  where  the  one  to  whom  they  are  made 
has  no  means  of  knowing  the  truth;  where  they 
concern  distant  or  concealed  property  or  are  pecu- 
liarly within  the  knowledge  of  the  one  making 
them:  where  tfduioiary  relations  exist:  where  the 
statements  are  by  third  persons:  and  where  the  one 
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making  them  is  guilty  of  active  fraud  or  conceal- 
ment. 

The  application  of  the  rules,their  exceptions,  an(fr 
the  question  when  one  rather  than  the  other  gov- 
erns, will  be  found  illustrated  by  the  decisions  be- 
low. 

In  regard  to  the  cases  in  which  the  right  to  relr 
on  the  representation  does  not  exist,  it  has  been 
said  that  the  general  rule  is  founded  on  two  max- 
ims of  the  law,  namely,— CoiTeat  emptor,  and  Sim* 
vHex  commendatio  non  obligat.  Dlllman  v.  Nadle- 
hotfer.119Ill.6e7. 

But  in  Smithers  v.  Bircher,  2  Mo.  App.  499,  it  i» 
said  the  tendency  of  all  modern  cases  is  to  enlarge- 
the  responsibilltyof  the  seller.  The  old  doctrine  of 
caveat  emptor  which  ruled  some  two  centuries  ago> 
has  been  losincr  ground  constantly  from  the  time  of 
XiOrd  Holt,  and  in  our  time  has  almost  given  way 
to  the  caveat  venditor  of  the  civilian. 

In  most  states,  however,  the  doctrine  of  caveat 
emptor  still  exists,  although  in  South  Carolina  the- 
maxim  caveat  venditor  has  been  adopted.  Barnard 
v.  Yates,  1  Nott  &  M'C.  142. 

Reliance  may  be  placed  upon  the  statements  after 
as  iwell  as  before  the  consummation  of  the  con- 
tract.   National  Bank  v.  Taylor,  6  S.  D.  99. 

IL  Person  Quiity  of  fraud  cannot  urge  negligence  o/" 
defrauded  party. 

There  are  quite  a  number  of  cases  in  which,  al- 
though the  decision  was  favorable  to  the  defrauded 
party,  the  question  of  his  right  to  rely  on  the  state- 
ments made  was  not  distinctly  passed  upon,  the- 
guilty  party  being  held  not  entitled  to  raise  that 
question.  This  class  of  cases  is  composed  mostly  of 
those  in  which  there  was  active,  positive  fraud, 
which  the  most  effective  means  must  be  used  to  de- 
teat. 

As  between  the  original  parties,  when  it  appearsi 
that  one  has  been  guilty  of  intentional  and  deliber- 
ate fraud  by  which  to  his  knowledge  the  other  bas> 
been  misled  and  influenced  in  his  action,  he  cannot 
escape  the  legal  consequences  of  his  fraudulent 
conduct  by  saying  that  the  fraud  might  have  been* 
discovered  had  the  party  whom  he  deceived  exer- 
cised reasonable  care  and  diligence.  Linington  v. 
Strong.  107  111.  802. 

The  one  who  perpetrates  the  fraud  will  not  be: 
h'eard  to  say  that  the  other  might  have  ascertained 
the  truth  by  proper  inquiry.  Labbe  v,  Corbett,  e** 
Tex.  509. 

As  between  the  original  parties,  one  who  has  in- 
tentionally deceived  the  other  ought  not  to  be- 
beard  to  say  that  the  other  ought  not  to  have- 
trusted  him.    Erickson  v.  Fisher,  61  Minn.  800. 

Where  one  party  has  intentionally  mb>led  the 
other,  it  is  no  answer  to  the  imputed  fraud  to  say 
that  the  party  alleged  to  be  guilty  of  it  recom- 
mended the  other  to  take  advice,  or  even  put  into- 
his  hands  the  means  of  discovering  the  truth. 
However  negligent  the  party  may  have  lieen  to- 
whom  the  incorrect  statement  has  been  made,  yet 
that  is  a  matter  affording  no  ground  of  defense  to- 
the  other.  No  man  can  complain  that  another  nas- 
too  implicitly  relied  on  the  truth  of  things  he  him- 
self has  stated.  Keynell  v.  Sprye,  1  DeG.  M.  &  G. 
710,21L.J.Ch.N.S.(te8. 

A  person  cannot  procure  a  contract  in  his  favor- 
by  fraud,  and  then  bar  a  defense  to  a  suit  on  it  on 
the  ground  that  had  not  the  other  party  been  'so 
ignorant  or  negligent  he  could  not  have  suooeeded^ 
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Held,  further,  that  In  action?  for  damairee  be- 
cause of  deceit  Id  the  sale  of  property,  the  meas- 
ure of  damages  is  the  difference  between  what 
the  property  would  have  been  worth  if  as  repre- 
sented and  what  It  actually  was  worth  at  the  time 
of 
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APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Cass  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover  the 
purchase  price  of  a  certain  gas  and  electric- 
light  plant,  the  recovery  of  which  was  resisted 
on  account  of  deceit  of  plaintiff  in  effecting 
the  sale.    Heverged, 


in  deceiving  him.  Warder,  B.  ft  O.  Co.  v.  Whitish, 
T7  Wis.  4:J0. 

It  is  an  extraordinary  defense  for  a  man  when 
sued  for  makinir  a  fal^e  and  fraudulent represeota- 
tioD  respectinff  the  title  to  land  by  which  the  pur- 
chaser became  deceived  and  defrauded,  to  say  to 
him,  you  cannot  recover  because  by  searching  the 
records  you  might  have  discovered  the  falsity  of 
my  representations.  Watson  v.  Atwood,  £6  Oonn. 
818. 

Where  the  representations  are  wilfully  false  it 
does  not  He  in  the  vendor *s  mouth  to  say  that  the 
vendee  ought  not  to  have  relied  on  them.  Wilder 
V.  De  Cou,  18  Minn.  47a 

A  man  who  by  misrepresentation  has  misled  an- 
other will  not  be  heard  to  say  that  be  might  have 
known  the  truth  by  proper  Inquiry.  Fireatone  ▼. 
Werner,  1  Ind.  App.  896. 

Sellers  of  town  lots  who  have  pointed  them  out  as 
situated  in  a  different  place  from  where  they  are 
actually  located  cannot  say  that  it  was  the  pur- 
chaser's folly  to  rely  on  their  representations. 
Credulity  on  the  part  of  the  purchaser  is  no  ex- 
cuse for  fraud  on  the  part  of  the  seller.  Kirtland 
v.Lott,8IlLl& 

In  Young  v.  Hopkins,  6  T.  fi.  Mon.  £8,  where 
there  was  a  misstatement  by  the  vendor  as  to  his 
title,  the  court  sajrs  It  is  a  l)ad  defense  in  the  mouth 
of  one  who  has  misrepresented  facts  to  say  that 
the  vendee  might  have  discovered  these  falsehoods 
by  using  due  caution  and  diligence. 

And  that  ruling  was  followed  In  Pryae  v.  Mo- 
Guire,  81  Ey.  808. 

Sellers  of  land  are  in  no  position  to  urge  that  the 
purchaser  should  have  made  further  inquiry,  if  he 
was  taken  on  the  land  and  certain  improvements 
pointed  out  as  twlonging  thereto,  when  they  were 
In  fact  situated  on  other  property.  Carmichael  v. 
Vandebur.  60  Iowa,  651. 

In  Van  Velsor  v.  Seeberger,  60  111.  App.  822,  it  is 
said  a  vendor  may  not  wilfully  make  false  rep- 
resentations as  to  material  facts  al)out  the  con- 
struction or  quality  of  a  house,  and  escape  liability 
therefor  by  showing  that  the  matters  of  which  he 
spoke  were  open  to  the  inspection  and  scrutiny  of 
the  defendant,  and  that  If  he  believed  the  lie  it  was 
his  own  fault.  Such  is  not  in  this  generation  either 
the  law  or  a  description  of  common  honesty. 

The  seller  of  land  who  deliberately  makes  a  false 
statement  as  to  his  title  wUl  not  be  permitted  to 
rely  on  the  fact  that  the  one  to  whom  the  btate- 
ment  was  made  was  guilty  of  a  want  of  ordinary 
care  in  believing  the  statement.  Bristol  v.  Braid- 
wood.  28  Mich.  191. 

In  Graham  v.  Thompson,  66  Ark.  290,  where  the 
representation  was  as  to  the  title  to  land,  the  court 
Bays  that  the  very  representations  relied  upon  may 
have  caused  the  other  party  to  desist  from  Inquiry 
and  neglect  his  means  of  information,  and  it  does 
not  rest  with  the  one  making  them  to  say  that 
their  falsity  might  have  been  ascertained,  and  it 
was  wrong  to  credit  them. 

A  company  cannot  defeat  the  claim  of  a  sub- 
scriber to  its  stock  to  be  relieved  from  his  an)  sori lo- 
tion upon  the  ground  of  misreprrse  tarloTif:  by  set- 
ting up  that  be  mlrht  have  k  own  the  train  by 
proper  inquiry.  Central  B.  Co.  \ .  Kisch.  L.  R.  2  H. 
L.  99,  86  L.  J.  Ch.  N.  S.  849, 16  L.T.  N.  S. 600, 15  Week. 
Rep.  b21;  Upton  v.  Englehart,  3  DHL  490. 

A  person  who  purchases  leaseholds  upon  a  de- 
scription which  omits  the  statement  that  the  prop- 
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erty  is  subject  to  a  ground  rent  may  be  relieved  ^ 
from  his  purchase,  although  inquiry  would  have 
disclosed  the  existence  of  the  rente.  The  court 
says  it  is  not  for  the  vendor  who  sends  out  such  a 
statement  as  this  of  the  nature  of  the  property  to 
say  that  the  purchaser  only  was  careless.  Jones  v. 
Bimmer.  L.  B.  U  Ch.  Div.  588, 48  L.  J.  Ch.  N.  8.  77S. 
48  L.  T.  N.  S.  Ill,  20  Week.  Bep.  165. 

A  company  which  has  issued  a  prospectus  upon 
faith  of  which  subscriptions  have  been  made 
to  shares  has  no  right  to  reply  to  those  who  re- 
fuse to  fulfil  their  contracts  that  '*you  ought  to 
have  been  more  prudent,  more  circumspect,  more 
caytlous,  more  vigilant;  you  ought,  by  applying 
your  reasoning  powers,  to  have  concluded  that  our 
representations  could  not  be  true  in  the  sense 
which  the  language  we  used  in  the  prospectus  na^ 
urally  and  fairly  Imports."  New  Brunswick  ft  a 
B.  ft  Land  Go.  v.  Muggeridge,!  Drew,  ft  8. 882.  r 
Jur.  N.  8. 182,  80  L.  J.  Ch.  N.  8.  MS,  9  W6ek.  Bep. 
108,8L.T.N.8.6SL 

In  a  suit  for  speolflo  performance  It  Is  not  an  an* 
awer  to  the  fact  of  the  plaintlff^s  having  made  false 
representations  to  say  that  defendant  was  impru- 
dent. Cox  V.  lilddleton,  2  Drew.  200, 23  L.  J.  Ch.  N. 
8.818. 

If  the  seller  of  property  makes  a  positive  un* 
qualified  assertion  that  there  is  no  encumbrance 
on  It,  it  does  not  lie  in  tils  mouth  to  say  that  it  waa 
the  purchaser's  own  folly  to  believe  him  Instead  of 
having  the  records  searched.  Kiefer  v.  Bogers,  19 
Minn.  82. 

In  Martindale  ▼.  Harria,  26  Ohio  St.  879,  it  is  said 
that  conceding  that  the  complaining  party  had  no 
right  to  rely  on  the  representations  of  the  other  at 
to  the  terms  of  the  written  contract,  yet  it  doea 
not  follow  that  he  ought  to  be  compelled  to  carry 
out  Its  terms  because  he  believed  and  relied  on  the 
statements  of  the  other. 

IIL  ObuiouM  faeU,  or  faeU  of  whuih  the  defraudtd 
party  hem  knowUdge, 

If  the  party  claiming  to  have  k>een  defrauded 
knew  that  the  statement  was  false,  or  If  the  facta 
concerning  which  the  statement  was  made  were 
perfectly  obvious,  no  claim  can  be  made  that  re- 
liance was  placed  on  the  statement. 

a.  StatementBknoumtohefalae. 

One  may  not  rely  upon  the  truth  of  a  statement 
which  he  knows  to  be  untrue,  or  which  is  mani- 
festly false.    Manley  v.  Felty,  146  Ind.  194. 

If  a  person  knows  the  truth  of  the  matter  he  can- 
not say  he  was  Induced  to  act  by  the  false  represen- 
tations of  the  other.  Cox  v.  Hlghley,  100  Pa.  348; 
Whiting  V.  Hill,  28  Mich.  890. 

Reliance  cannot  be  placed  on  representationa 
known  co  be  false.  Dunning  v.  Cresson,  6  Or.  241; 
Morse  v.  Rath  burn,  40  Mo.  01;  Bowman  v.  Carith- 
ers,  40  Ind.  90. 

If  the  representation  is  known  to  be  false  the 
person  to  whom  it  is  made  cannot  be  deceived  by  it. 
Nelson  v.  Stocker.  4  De  G.  ftJ.458, 28  L.  J.  Ch.  N.  S. 
751,5Jur.  N.S.75L 

It  is  useless  for  a  person  to  say  that  he  relied  on 
false  representationa  unless  he  believed  them  to  be 
true  and  acted  on  them  accordingly.  Hess  v. 
Young,  60  Ind.  879. 

If  a  person  in  embarking  in  a  mining  scheme 
knows  what  the  circumstances  really  are.  ar'*  •^"^^^ 
the  representationa  contained  in  the  pre » pectus 


Digitized  by  VjOOQIC 


086 


NoBTH  Dakota  Bupaske  Coubt. 


July, 


The  facto  are  atated  in  the  opinion. 

Mr.  Seth  Newman*  with  Mr.  W.  O. 
Resser*  for  defendant: 

It  was  not  necessary  that  the  Jury  should 
And  that  the  plaintiff  relied  solely  on  the  rep- 
resentations, but  it  was  suBQcientif  they  found 
the  representations  were  so  far  relied  on  by  the 
plaintiff  as  to  constitute  one  of  the  inducemento 
of  the  trade  in  question. 

James  ▼.  Eodtden,  47  Yt  187. 


The  misrepresentation  must  be  in  something 
material  on  which  the  party  relies  and  in  which 
he  puts  confidence,  and  is  misled  and  cheated. 

1  Story,  Eq.  Jur.  197,  203.  See  also  Bige- 
low.  Ft.  §  7,  p.  497. 

It  is  sufficient  if  the  false  representation  was 
calculated  and  intended  to  influence  defend- 
ant, and  did  in  fact  influence  it  in  the  transac- 
tion. 

FairdiUd  y.  MeUaTum.  189  K.  T.  290. 


are  inacourate,  he  cannot  afterwards  avoid  bis  oon- 
traot  OD  the  ground  that  the  repiesentatlons  were 
fraudulent.  He  wlU  be  held  to  bave  founded  his 
ooDduot  in  taking  the  shares  as  much  on  his  own 
information  as  upon  the  adyertlsement.  Jennlnirs 
T.  Broughton,  17  Beav.  284, 22  L.  J.  Ch.  N.  &  581,  17 
Jur.flOfi. 

And  on  appeal  the  oourt  said  that  before  pro- 
oeedlog  to  a  consideration  of  the  question  of  the 
falsity  of  the  statement  It  is  necessary  to  exclude 
from  the  oontroyersy  every  assertion  which  the 
▼istble  state  of  the  mine  at  the  time  of  the  plain- 
ttfTs  Inspection  of  it  oontradlcted.  Jennlnffs  v. 
Broughton,  17  Beav.  284,  22  L.  J.  Ch.  N.  S.  684,  17 
Jur.  906,  Affirmed,  5  DeG.M.  ft  0. 126, 28  L.  J.  Ch. 
N.  8. 009. 

In  a  case  depending  upon  alleged  misrepresenta- 
tions as  to  the  nature  and  value  of  the  thing  pur- 
chased, defendant  cannot  adduce  more  oooduslve 
evidence  or  raise  a  more  effectual  bar  to  plaintlff^s 
case  than  by  showing  that  plaintiff  was  from  the 
l)eginnlng  cognizant  of  the  matter  complained  of, 
or  after  full  information  concerning  it  continued 
to  deal  with  the  property.  Vigers  v.  Pike,  8  Clark 
ft  F.  650. 

But  a  vendor  in  a  suit  for  speoltlo  performance 
oaoDOt  claim  that  the  vendee  knew  at  the  time  of 
the  purchase  what,  was  the  real  state  and  condition 
of  the  subject-matter  of  the  contract,  unless  he 
shows  that  fact  clearly.  No  one  can  be  heard  to 
say  that  he  Is  to  be  assumed  not  to  have  spoken  the 
truth.   Price  v.  liaoaulay,  2  De  G.  M.  ft  0. 830. 

If  a  trader  knows  of  his  own  knowledge  that  a 
person  recommended  for  credit  is  not  to  be  trusted, 
he  should  not  by  a  pretended  reliance  on  therepr(»- 
sentations  made  by  a  third  person  charge  him  for 
the  amount  lost  by  the  credit.  Oowen  v.  Simpson, 
1  Eep.  290. 

If  the  purchaser  knows  at  the  time  that  the  rep- 
resentation  is  untrue  he  is  not  deceived  and  can- 
not avail  himeelf  of  the  fact  that  there  has  been  a 
misrepresentation.  Lord  Brooke  v.  Bownthwaite, 
b  Hare,  296,  5  L  J.  Ch.  N.  8.  382. 10  Jur.  656. 

A  person  will  not  he  relieved  from  a  contract  on 
the  ground  of  misrepresentaTions  made  in  effect- 
ing it  If  he  had  such  information  upon  the  subject 
that  he  could  not  have  been  misled  by  the  misrep- 
resentations. Aberaman  Iron  Works  v.  Wiokens, 
L.  B.  4  Ch.  101,  20  L.  T.  N.  8.  80. 17  Week.  Bep.  211, 
18  L.  T.  N.  S.80^  L.  K.  5  Bq.  486. 

One  person  cannot  rely  upon  the  statements  of 
another  as  to  the  health  of  a  slave  if  be  knows  as 
much  about  the  question  as  the  one  making  the 
representations  does.  MoDanlel  v.  Stroheoker,  10 
Oa.488. 

tK  Where  miutatementM  are  obvious. 

Although  the  statement  is  not  known  to  be  false, 
yet  reliance  cannot  be  placed  upon  it  if  It  is  con- 
tradicted by  facts  obvious  to  the  senses  of  the  de- 
frauded party. 

Reliance  must  be  placed  on  the  common  organs 
of  sensation  rather  than  upon  the  statements  of 
anyone.   Irving  v.  Thomas,  18  Me.  418. 

If  the  party  relying  on  the  representations  has 
only  to  open  bis  eyes  and  see  the  trutb  for  himself, 
he  will  not  be  permitted  to  rely  on  the  representa- 
tions of  the  other.  Woodruff  v.  Garner,  27  Ind.  4. 
87  L.  R  A. 


Courts  will  not  avoid  a  contract  because  the  con- 
sideration for  which  it  was  executed  poseessed  such 
defects  or  unsoundness  as  were  plainly  perceptible 
to  a  man  of  ordinary  judgment  and  understanding, 
and  where  no  undue  means  were  used  by  the  oppo- 
site party  to  conceal  the  same.  Dlilard  v.  Moore 
7  Ark.  16T. 

A  purchaser  of  a  house  cannot  rely  on  state- 
ments of  the  vendor  made  while  an  Inspection  of 
the  house  is  being  made,  as  to  matters  which  are 
open  to  inspection.  Van  Yelsor  v.  8eet>erger,  36 
lU.  App.  606. 

Snob  things  as  the  soil,  timber,  or  springs  on  land 
are  open  to  Inspection,  and  the  purchaser  is  wO- 
fully  negligent  if  he  fails  to  look  and  see  for  him- 
self.  Stone  V.  Moore,  75  Ga.  665. 

With  respect  to  points  plainly  within  the  reach 
of  man*s  observation  and  judgment,  and  where  or- 
dinary attention  will  be  sufficient  to  guard  against 
imposition,  the  want  of  such  attention  is  an  inex- 
cusable neglect.  Moore  v.  Turbeville,  2  Bibb,  602.  5 
Am.  Dec.  642. 

A  statement  that  land  is  'Uncommonly  rich  wa- 
ter meadow  land*'  is  a  mere  loose  opinion  of  the 
vendor  as  to  the  obvious  quality  of  the  land  upon 
which  the  vendee  ought  not  to  have  placed,  and 
cannot  be  considered  to  have  placed,  any  relianoe 
so  as  to  be  relieved  from  fulfilling  his  contract  in 
case  the  statement  proves  to  be  false.  Scott  v. 
Hanson,  1  Sim.  18,  6  L.  J.  Ch.  N.  8. 67,  Affirmed,  1 
Buss,  ft  M.  12b. 

Where  a  farm  was  falsely  stated  to  be  within  a 
ring  fence,  and  the  plaintiff  had  lived  In  the  neigh- 
borhood all  his  life  and  been  over  the  farm,  the 
oourt  held  that  the  fence  was  a  matter  of  sense,  and 
that  his  observation  must  tell  him  that  the  repre- 
sentation was  false,  and  that  therefore  he  could  not 
rely  upon  it  for  the  purpose  of  avoiding  his  oon- 
tract  because  of  its  falsity.  Dyer  v.  Hargrove,  10 
Ves.Jr.506. 

In  Cargill  v.  Bower,  L.  B.  10  Ch.  Div.  SOS.  47  L.  J. 
Ch.  N.  8.  640,38  L.  T.  N.  &770, 86  Week.  Bep.  716,  it 
is  said  if  people  will  adhere  to  the  general  conclu- 
sion that  a  concern  is  good,  notwithstanding  that 
they  have  placed  before  them  statements  which 
amount  to  this:  We  are  earning  no  profits  and 
have  sunk  our  capital  in  the  establishment  of  our 
business.— they  must  do  it  at  their  own  risk. 

Tbe  purchaser  cannot  rely  on  the  seller's  state- 
ments that  a  parcel  of  land  belongs  to  the  tract  to 
be  sold  if  it  is  in  possession  of  a  third  person.  Pa- 
gan V.  Newson,!  Dev.  L.  22. 

In  Clapham  v.  Sbillito,  7  Beav.  146,  it  Is  said  that 
if  the  means  of  investigation  and  verification  are 
at  hand,  and  tbe  attention  of  tbe  party  receiving 
the  representations  be  drawn  to  them,  the  circum- 
stances of  the  case  may  be  such  as  to  make  it  in- 
cumbent on  a  court  of  justice  to  impute  to  him  a 
knowledge  of  the  result  which  upon  due  Inquiry 
he  ought  to  have  obtained,  and  thus  the  notion  of 
relianoe  on  the  representations  made  to  him  may 
be  excluded. 

rv.  Indefinite  or  suspicious  statemenU, 
Although  tbe  statement  is  not  known  to  be  false 
and  tbe  facts  to  contradict  it  ar«  not  obvious,  yet 
if  it  is  indefinite,  or  there  is  a  suspiolon  aroused  by 
it,  it  cannot  be  relied  on.         ^  , 
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Every  contracting  party  has  an  absolute 
riffbt  to  rely  on  the  express  statement  of  an  ex- 
isting fact,  the  truth  of  which  is  known  to  the 
opposite  party,  and  unknown  to  him,  as  the 
basis  of  a  mutual  eniragement,  and  he  is  under 
no  obligation  to  investigate  and  verify  state- 
ments, to  the  truth  of  which  tbe  other  party 
to  the  contract,  with  full  means  of  knowledge, 
has  deliberately  pledged  his  faith. 

Mead  v.  Bunn,  82  N.  Y.  280;  1  Bigelow,  Fr. 


pp.  30.  523.  524;  MeCUUan  v.  Seott,  24  Wis.  81; 
Sehwenk^yf.  Naylar,  103  N.  Y.  683;  Albany  City 
Sao.  Inst  V.  Burdick,  87  N.  Y.  40;  BUib  v.  An* 
dreiDS,  56  N.  Y.  88;  Seh'umnker  v.  Mather,  183  N. 
Y.  590;  Fairehild  v.  McMahon,  139  K  Y.  290; 
Bedding  v.  Wright.  49  Minn.  822;  Maxfidd,  v. 
8ehv>artzM  Minn.  150, 10  L.  R.  A.  606;  6.  AuU- 
man  db  Co,  v.  OUon^  84  Minn.  450;  Liningtan  v. 
8trong,101 111.308;  Gardner  v.  Trenary.fiS  Iowa, 
646:  WOer  y.  Weber,il  Mich.  569;  David  v. Park, 


If  the  statements  are  not  posltfre.  reliance  can- 1 
not  be  placed  on  them.    Dirksoo  v.  Knox,  71  Iowa, 
7S8. 

A  statement  that  land  in  the  course  of  time  may 
he  covered  with  warp  and  considerably  improved 
at  moderate  cost  pats  tbe  purchaser  on  inquiry,  and 
if  he  chooses  to  buy  on  tbe  faith  of  such  a  statement 
without  inquiry  he  has  no  flrround  for  complaint. 
Dimmook  v.  Haltett,  L.  R.  £  Ch.  S7, 12  Jut.  N.  8.  068, 
15  Week.  Bep.  i»,  16  L.  T.  N.  8. 874, 86  L,  J.  Cb.  N.  & 
146. 

/\  statement  that  the  living  will  be  void  on  the 
death  of  a  person  affed  eighty-two  was  held  to  be 
so  indefinite  that  its  only  eflTeot  oufrht  to  have  been 
to  put  the  purchaser  on  inquiry  respecting  the  cir- 
cumstances under  which  the  avoidance  was  to 
take  place.   Trower  v.  Newcombe,  8  Meriv.  704. 

A  representation  that  an  estate  is  renewable 
upon  payment  of  a  small  fine,  and  that  an  estate  is 
nearly  equal  to  a  freehold,  are  so  indefinite  that 
they  should  put  tbe  intendinir  purchajser  on  In- 
quiry, and  he  cannot  have  relief  in  case  he  relies 
on  them  and  is  misled.  Browne  v.  Fenton,  14  Yes. 
Jr.  144. 

A  subscriber  to  stock  of  a  company  cannot  be 
relieved  from  Ms  subscription  upon  the  ground  of 
misrepresentations  in  the  prospectus  if  the  expres- 
sious  were  so  equivocal  that  different  persons 
might  interpret  them  differently,  since  in  such 
cases  no  prudent  person  would  act  on  his  own  con- 
struction without  such  inquiry.  Hallows  v.  Fer- 
nle,L.B.8Ch.  4d7,  18 L.  T.  M. 8. 840, 16  Week.  Bep. 
878. 

A  person  who  subscribes  for  shares  upon,  the 
faith  of  a  prospectus  which  states  that  dividends 
are  guaranteed,  without  making  any  inquiry  as  to 
the  guaranty,  will  not  be  relieved  from  his  sub- 
scription when  it  appears  that  the  guaranty  is  not 
good.  Kent  v.  Freehold  Land  ft  fi.  Co.  L.  B.  4  Bq. 
60B,  17  L.  T.  N.  8.  77.  This  case  was  reversed  in  L. 
K.  3  Cb.  488.  but  this  point  was  not  considered  in 
tbe  appellate  court. 

Reliance  cannot  be  made  on  an  estimate  of 
prutits  of  a  concern  If  In  presenting  the  estimate  it 
18  expressly  stated  that  it  cannot  be  guaranteed 
that  tbe  result  wiU  equal  the  estimate.  Western 
Electric  Co.  v.  Hart.  108  Mich.  477. 

If  there  are  any  circumstances  calculated  to 
put  the  person  to  whom  the  representations  are 
made  on  his  guard,  or  to  cast  suspicion  on  their 
truthfulness,  he  cannot  rely  on  the  statements. 
Dillmao  v.  Nadlehoffer,  119  111.  607. 

A  statement  that  property  lies  on  a  vein  of  coal 
does  not  import  that  it  has  not  been  worked. 
Colby  V.  Gadsden,  84  Bear.  416. 

If  there  is  anything  in  the  nature  or  circum- 
stances of  the  representations  made  by  the  vend- 
ors calculated  to  excite  suspicion  or  to  require  ex- 
planation or  Investigation,  the  purchaser  is  l>ound 
to  be  on  his  guard,  and  muse  bear  the  conse- 
quences of  any  negligence  on  his  own  part:  much 
more  if  the  purchaser,  not  satisfied  with  the  rep- 
resentations, proceeds  to  investigate  and  inquire 
for  himself,  and  has  the  fair  opportunity  of  testing 
the  accuracy  of  what  the  seller  has  represented,  he 
must  abide  by  the  consequences,  and  the  seller  in 
general  is  relieved  from  responsibility.  CUrke  y. 
87L.R  A. 


Mackintosh,  4  Glff.  184, 0  Jur.  N.  S.  114, 7  L.  T.  N.  & 
668, 11  Week.  Bep.  188. 1  New  Bep.  100.  i 

But  in  Wilson  v.  Short,  0  Hare,  800. 17  L.  J.  Ch.  N. 
S.  280, 12  Jur.  801,  it  is  said  that  where  A  dealing 
with  B  makes  a  particular  and  distinct  representa- 
tion material  to  the  interests  of  B  it  cannot  he  ad- 
mitted that  A  has  a  right  to  say  to  B  that  B  should 
have  doubted  A*s  word  by  reason  of  any  general 
statement  made  by  A  in  which  a  cautious  person 
might  possibly  have  detected  an  inconsistency 
with  the  particular  and  distinct  representation. 

So,  if  a  person  about  to  deal  with  real  estate  In- 
quires for  the  title  deeds  and  receives  a  reasonable 
excuse  why  they  cannot  be  produced  he  may  rely 
on  it.  and  is  not  affected  by  the  absence  of  the 
deeds  with  notice  that  they  have  been  deposited  as 
security  for  a  loan  so  as  to  create  an  encumbrance 
on  the  property.  Espin  v.  Pemberton,  8  De  G.  ft 
J.  647. 28  L.  J.  Ch.  N.  8. 808,88L.  T.  N.  8. 846,  7  Week. 
Bep.  221;  Hewitt  v.  Loosemore,  0  Hare,  440,  21  L.  J. 
Ch.N.8.00. 

Statements  not  claimed tobeon  i}er9onal  hnowledgem 

Statements  of  the  vendor  of  land  as  to  its  char- 
acter cannot  be  relied  on  if  he  states  that  he  has 
never  seen  the  land  and  does  not  know  its  exact 
character.    Hunt  v.  Blanton,  80  Ind.  88. 

Beliance  cannot  be  placed  upon  a  statement  of 
belief  as  to  there  being  oil  in  a  tract  of  land. 
Watts  V.  Cummins,  60  Pa.  84. 

If  the  amount  due  on  a  bond  can  be  ascertained 
by  a  simple  calculation  which  the  holder  of  the 
bond  is  not  competent  to  make,  tbe  obligor  who  is 
to  give  a  note  for  the  amount  cannot  rely  on  the 
bolder^s  statements  as  to  the  amount  due.  Ban- 
field  V.  Banfield,  24  Or.  671. 

An  agreement  for  a  lease  of  a  theater  will  be 
enforced  as  against  the  defendant's  claim  that  it 
was  induced  by  misrepresentations  if  the  statement* 
were  not  made  as  of  the  plaintifiTs  personal  knowl- 
edge, but  were  drawn  from  accounts  equally  open 
to  both  parties,  and  were  Justified  by  them.  Har- 
ris  v.  Kemble,  1  Slm.lU.  120, 6  L.  J.  Ch.  N.  S.  18U 
Eteversed  on  other  grounds  in  6  Bligh,  N.  B.  780,7 
L.  J.  Ch.  N.  S. 70,2  Dow  &  C.  468. 

Y.  Bvls  where  defrauded  party  has  means  of 
knowing  truth. 
a.  Oeneral  rule. 

Tbe  general  rule  is  that  in  the  absence  of  positive 
fraud  one  who  has  means  at  hand  of  ascertaining 
tbe  truth  cannot  rely  on  statements  of  the  other 
party. 

The  means  at  hand  must  be  used  to  ascertain  the 
facts.    Wright  V.  Gully,  28  Ind.  476. 

If  the  means  are  at  hand  of  the  discovery  of 
the  truth  as  to  the  representations  the  one  to 
whom  they  are  made  cannot  rely  upon  them. 
Long  V.  Warren,  08  N.  Y.  486. 

Where  the  means  and  sources  of  knowledge  are 
equally  open  to  each,  one  party  has  no  right  to 
place  reliance  upon  the  statements  of  the  other 
San  Jos6  Comrs.  v.  Tounger,  20  Cal.  170;  Yeates  v. 
Il7or,  11  Ark.  68:  Dickson  v.  Bichardson,  10  Ark. 
114;  Wilson  v.  Strayhom,  20  Ark.  28;  Bighter  v. 
Boiler,  81  Ark.  170;  Hamilton  v.  Ford,  48  Ark.  246; 
Fitehugh  y.  Davis,  40  Ark.  837;  Matlock  v.  fieppy, 
47  Ark.  148 
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103  Mass.  501:  Matlock  ▼.  Todd,  19  Ind.  180; 
Keller  v.  Equitable  F,  Ins,  Co.  28  Ind.  170;  Jones 
V.  Hathauay,  Tl  Ind.  14;  Dodge  v.  Fope,  93 
Ind.  480;  West  v.  TTW^/A*,  98  Ind.  886;  Upshaw 
V.  i>6i<w.  7  Bu8h.  442;  Qnjfeih  v.  Z/a«A».  46 
Tex.  217;  Redgrave  7.  Burd,  L.  R.  30  Ch.  Div. 
18;  Bondurant  v.  Crawford,  22  Iowa,  40;  Hale 
▼.  PhiWrick,  42  Iowa.  81;  0«caW  ▼.  McQehee, 


28  Miss.  840;  AzrAam  v.  Randtdph,  4  How. 
(Miss.)  435,  85  Am.  Dec.  408;  St^ufflkiU 
County  V.  Copley,  67  Pa.  386,  5  Am.  Rep.  441: 
MeKee  ▼.  Eaton,  26  Kan.  227;  CaldtoM  y. 
//«nrv,  76  Mo.  254,  approves  Mead  ▼.  But^n,  88 
N.  T.  276;  CampbeU  ▼.  Franketn,  66  Ind. 
591. 
The  burden  ii  upon  the  vendor  to  establish 


If  the  means  of  knowledge  are  within  the  power 
of  the  purchaser  he  cannot  reJy  upon  stacements 
of  the  seller.  Brown  y.  Bledsoe,  1  Idaho,  746;  Lea- 
▼Itt  y.  Fletcher,  60  N.  H.  18& 

Every  person  reposes  at  his  peril  on  the  opinion 
of  others  when  he  has  equal  opportunity  to  form 
and  exercise  his  own  Judirment.  Kockafellow  v. 
Baker,  41  Pa.  819.  80  Am.  Dec.  eUL 

The  purchaser  cannot  rely  on  statements  as  to 
the  quality  of  the  land  If  he  has  a  reasonable  oppor- 
tunity of  ezamtninir  the  property  and  JudflriQff  for 
himself.    Shepard  ▼.  Goben,  142  Ind.  SIR. 

A  person  who  is  imposed  upon  by  the  fraud  of 
another  will  not  be  entitled  to  relief  if  he  had  full 
means  of  detectlnir  the  fraud  and  ascertaining  the 
truth,  and  nefflected  to  inform  himself.  Pratt  v. 
Phllbrook,  88  Me.  17. 

If  the  person  to  whom  the  representations  are 
made  has  full  means  of  examining  for  himself  he 
cannot  aver  that  he  was  imposed  upon  by  the 
false  representations.  Balem  India  Rubber  Co.  v. 
Adams,28  Pick.  268. 

A  purchaser  cannot  rely  on  statements  as  to  the 
character  of  the  land  if  he  has  had  it  in  his  hands 
for  months  as  agent  for  the  sale  of  it.  Langdon 
V.  Green,  49  Mo.  868. 

If  the  parties  are  dealing  at  arm*s  length,  and 
the  means  of  knowledge  are  equally  available  to 
each,  one  cannot  rely  on  the  statements  of  the 
other.    Lewis  v.  Brookdale  Land  Oo.  124  Mo.  6^. 

Reliance  cannot  be  placed  upon  a  statement  as 
to  how  machinery  will  act  when  It  is  present  and 
there  is  ample  opportunity  to  test  Its  action. 
Wade  V.  Bingo,  122  Mo.  822. 

Where  a  person  has  ample  opportunity  of  exam- 
Ing  for  himself  he  cannot  rest  his  rights  upon  the 
statements  of  others.    Short  v.  Pieroe,  11  Utah,  29. 

When  the  means  of  knowledge  are  at  hand  and 
equally  available  to  both  parties,  and  the  subj«wt 
of  purchase  is  alike  open  to  their  Inspection,  if 
the  purchaser  does  not  avail  himself  of  those 
means  he  will  not  be  heard  to  say  in  impeachment 
of  the  contract  of  sale  that  he  was  deceived  by  the 
vendor's  representations.  Slaughter  v.  Gerson,  80 
U.  B.  18  Wall.  879, 20  L.  ed.  627;  Farnsworth  v.  Duff- 
ner,  142  U.  8.  48,  85  L.  ed.  931;  Ludlngtoo  v.  Ren- 
Ick,  7  W.  Va.  278. 

The  law  does  not  aiford  relief  to  one  who  sufTers 
by  not  using  the  ordinary  means  of  information 
whether  his  neglect  be  due  to  indifference  or  to 
credulity.  Andrus  v.  St.  Louis  Smelting  ft  Ref. 
Oo.  180  U.  8.643,  82  L.  ed.  1064. 

If  a  purchaser  has  an  opportunity  of  seeing  and 
examining  for  himself  the  articles  to  be  purchased 
be  should  rely  on  his  own  judgment  and  accept  the 
eonsequences  of  a  mistake,  or  he  should  protect 
himself  by  an  express  warranty.  Reynolds  v. 
Palmer,  21  Fed.  Rep.  488. 

A  representation  does  not  bind  the  maker  if  it  is 
regarding  things  patent  to  any  observer  who 
might  take  the  trouble  to  examine  the  article,  and 
the  party  claiming  to  be  aggrieved  had  the  oppor- 
tunity of  seeing  it.    Hanger  v.  Evlns,  88  Ark.  884. 

If  a  party  entering  into  a  contract  has  the  full 
means  of  knowledge  committed  to  him,  and  does 
not  choose  or  neglects  to  avail  himself  of  them. 
It  is  his  own  fault  if  the  bargain  turns  out  un- 
favorable.   White  V.  Walker.  6  Fla.  478. 

A  buyer  cannot  rely  on  the  seller^s  representee 
tions  as  to  the  value  and  productiveness  of  the 
87  L.R.  A. 


I  land  which  is  the  subject  of  the  sale  If  be  has  the 
means  at  hand  to  learn  of  their  truth  or  falsity. 
Tindall  v.  Harkinson,  19  Ga.  448. 

A  person  who  has  reasonable  means  of  asoercatn- 
Ing  the  truth  of  a  statement  as  to  the  value  of  prop- 
erty or  its  sufficiency  as  security  must  make  use 
of  his  opportunities,  and  is  charged  with  any 
knowledge  he  would  have  obtained  had  he  naade 
use  of  such  means.    Moore  v.  Recek,  163  IlL  17. 

But  if  the  seller  has  made  an  actually  false  state- 
ment the  buyer  is  not  deprived  of  his  right  to  re- 
lief  because  he  had  the  means  of  discovering  that 
the  representation  was  false.  Wilson  v.  Garpenter. 
91  y  a.  188. 

So,  where  one  induces  another  to  enter  Into  a 
contract  by  a  material  representation  which  ia  un- 
true It  is  no  defense  to  an  action  to  rescind  the  oon- 
tract  that  the  other  person  had  the  means  of  dis- 
covering the  falsity  of  the  representation,  nor  that 
he  made  a  cursory  or  incomplete  inquiry  into  the 
facts.  Redgrave  v.  Hurd,  L.  R.  20 Ch.  Div.  1,  SIL. 
J.  Ch.  N.  S.  118,  46  L.  T.  N.  H.  486,  80  Week.  Rep.  SSL 

The  court  says  that  both  in  oases  for  specific  per- 
formance and  for  rescission  the  vendor  wtll  not  be 
heard  to  say  if  he  had  used  due  diligence  he  would 
have  found  out  that  the  statement  was  untroe. 

The  court  further  says  that  the  statements  in 
Attwood  V.  Small,  6  Clark  ft  F.  28|,  to  the  effect 
that  if  the  attempt  is  made  to  ascertain  the  facts 
that  it  will  preclude  relying  on  the  representations, 
are  not  borne  out  by  the  judgment. 

And  that  ruling  was  recognized  in  Smith  v.  Land 
&  House  Property  Corp.  L.  R.  28  Ch.  Div.  7, 61  L.  T. 
N.  8. 718. 40  J.  P.  182. 

b.  Contents  0/ wrttffiff. 

Following  the  rule  that  one  who  has  the  means 
of  knowing  the  truth  cannot  rely  on  statements  of 
the  opposite  party,  it  is  generally  held  that  one 
signing  a  paper  without  reading  it  cannot  claim 
that  he  was  defrauded,  especially  as  against  a  bona 
fide  holder. 

For  full  discussion  of  the  question  as  to  fraud  io 
obtaining  execution  of  note,  see  note  to  Green  v. 
Wilkie  (Iowa)  86  L.  K.  A.  484. 

Every  man  is  bound  to  know  that  he  may  be  de- 
ceived in  respect  to  the  contents  of  a  paper  which 
he  signs  without  reading.  Chapman  v.  Rose,  54  N. 
Y.  187, 15  Am.  Rep.  401. 

The  maker  of  a  note  cannot  rely  on  a  stranger  to 
inform  him  of  the  contenu  when  there  are  other 
persons  near  with  whom  he  is  acquainted  who 
could  have  told  him  what  they  were.  Swannell  v. 
Watson,  71  111.  466. 

A  person  who  signs  a  paper  relying  on  the  repra> 
sentations  of  the  other  person  as  to  its  oontenta  is 
so  negligent  that  he  cannot  defeat  a  recovery  upon 
it  by  a  bona  fide  holder.  Dinsmore  v.  Stimtiert,  IS 
Neb.  488. 

One  who  signs  a  negotiable  paper  relying  on  the 
representations  of  anotlier  as  to  its  contents  will 
be  liable  on  it  in  the  hands  of  a  bona  fide  holder  for 
value.    Shirts  v.  Overjohn,  60  Mo.  305. 

Where  a  man  who  can  without  difficulty  read 
executes  a  paper  without  reading  it  trusting  to  the 
party  to  whom  it  is  executed  for  a  statement  of  ita 
contents,  or  trusting  to  the  reading  of  it  by  the 
latter,  there  being  no  substantial  reason  shown  for 
not  reading  it  himself,  he  will  be  guilty  of  negli- 
gence.   Woollen  V.  Ulrloh,  64  I^d.  UO;  Nebeker  v. 
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-such  a  state  of  facts  as  make  it  eTident  that  the 
defeodant  bad  such  means  of  knowledge  that 
he  did  oot  relj  upon  the  statements  of  the  vend- 
-or.  The  burden  of  proof  is  upon  the  vendor 
to  show  equality  as  to  the  means  of  informa- 
-tion. 

Gronk  v.  Cole,  10  Ind.  4a5. 

Mr,  C«  A.  Pollock  for  respondent. 


Corliss,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  bas  recovered  judgment  for  the 
balance  of  the  purchase  price  of  a  gas  and  elec- 
tric plant  located  in  the  city  of  Fargo.  North 
Dakota,  sold  by  plaintiff  to  the  defendant. 
A  portion  of  the  coifeideration  was  paid,  and, 
upon  being  sued  for  the  unpaid  portion  of  the 


«Cut8inRer,  48  Ind.  496:  Fisher  v.  Von  Behren*  70 
Jnd.  19.38  Am.  Rep.  16:^;  Woollen  ▼.  Whitacre,  78 
Ind.  IW:  Kuddell  v.  DUlmao,  78  Ind.  518,  87  Am. 
Itep.  1512. 

A  woman  cannot  rely  on  statements  of  her  hus- 
band as  to  the  contents  of  a  paper  which  be  asks 
her  to  execute  so  tbat  In  case  be  deceives  her  she 
HMD  be  relieved  from  liability  upon  tbe  paper  to  an 
innocent  third  fterson  into  whose  hands  it  has  gone. 
8purg1n  V.  Traub,  (>5  III.  170. 

Reliance  cannot  he  placed  upon  statements  of 
the  other  party  as  to  the  contents  of  a  written  1n- 
-etrument  which  the  one  to  whom  the  representa- 
tions are  made  is  asked  to  siffn.  Baoon  v.  Markley, 
48  Iqd.  11»;  McCormack  v.  Molborir.  48  Iowa.  661: 
Kelloirir  v.  Curtis.  65  Me.  60:  Maine  Mut.  Marine  Ins. 
-Co.  v.  HodRkins,  66  Me.  100. 

In  Montgomery  v.  Scott.  0  S.  G.  N.  S.  20.  80  Am. 
Rep.  1.  it  seems  to  be  assumed  that  reliance  cannot 
'be  placed  upon  a  representation  as  to  the  contents 
of  a  written  InKtrumenr. 

Reliance  cannot  be  placed  on  the  statements  of 
41  solioltinfT  agent  for  the  stock  of  a  railroad  com- 
pany that  the  terms  of  the  contract  of  subscription 
which  the  subscriber  is  asked  to  sign  provided  for 
payment  In  money  or  supplies.  Thorn  burgh  v. 
li'ewcastle  &  D.  R.  Go.  14  Ind.  480. 

A  person  must  read  the  contract  which  he  signs. 
•or.  if  he  cannot  read,  use  due  diligence  in  having 
«t  read  to  him.    Keller  v.  Orr,  100  Ind.  406. 

A  person  who  has  ample  opportunity  to  read  a 
-contract  which  be  is  asked  to  sign  cannot  rely  on 
statements  of  the  opposite  party  as  to  Its  contents. 
AVallace  v.  Chicago.  St.  P.  M.  &  O.  R.  Go.  67  Iowa, 
«47;  Gulliher  v.  Chicago,  R.  I.  ft  P.  R.  Go.  60  Iowa, 
416. 

Reliance  cannot  be  placed  upon  representations 
«s  to  the  character  of  a  paper  which  a  person  Is 
asked  to  sign.    Mackey  v.  Peterson.  29  Minn.  286b 

There  are,  however,  strong  and  well-established 
exceptions  to  this  rule.  One  is  that  an  Illiterate 
person  may  rely  on  tbe  reading  of  tbe  contents  of 
■a  paper.    Smentek  v.  Gornhauser,  17  IlL  App.  266. 

It  is  at  tbe  peril  of  one  to  whom  a  deed  is  made 
that  the  true  effect  and  purport  of  the  writing  be 
-declared  to  tbe  obligor  If  tbe  latter  is  illiterate  and 
vequests  it.   Thoroughgood*s  Case,  0  Coke,  186a. 

A  person  who  cannot  read  may  rely  on  the  other 
party  to  correctly  read  a  contract  which  he  has 
put  into  writing  after  the  terms  have  been  agreed 
•upon  by  parol.  Edlok  v.  Dake,  2  N.  T.jWeek.  IJig. 

One  who  has  procured  the  signing  of  a  paper  by 
misreoding  it  to  the  other  party  is  in  no  position  to 
suggest  the  carelessness  and  want  of  diligence  on 
the  part  of  the  other  party  in  relying  on  him  to 
«ead  it.    Cole  Bros.  v.  Williams,  18  Neb.  440. 

One  cannot  by  falsehood  deceive  an  illiterate 
tnan.  and  impose  upon  him  a  writing  for  one  thing 
when  It  really  is  another,  and  then  come  Into  a 
«ourt  of  justice  and  expect  to  receive  the  benefit 
of  bis  fraud.    Decker  v.  Hardin.  5  N.  J.  L.  698. 

In  First  Nat.  Bank  v.  Deal.  56  Mich.  602.  it  is  said 
It  Is  a  matter  of  every-day  practice  for  persons  to 
trust  to  the  readiog  by  others  of  documents  which 
they  sign,  and  this  practice  is  necessary  for  the 
•commonest  transactions  of  business.  It  would  do 
more  harm  than  good  to  compel  all  persons  who 
«lgn  papers  to  trust  to  their  own  reading,  which  in 
many  cases  would  be  impraotloabie. 
tTKR  A. 


Where  a  party  to  an  instrument  undertakes  to 
read  it  over  in  the  presence  and  hearing  of  tbe 
other  party  thereto,  in  order  that  he  may  under- 
jBtand  its  contents  before  signing  it,  the  party 
reading  is  both  Illegally  and  morally  bound  to  read 
it  correctly,  and  the  other  interested  party  has  a 
right  to  rely  upon  Its  being  so  read,  and  need  not 
examine  it  himself.  Anderson  v.  Walter,  84  Mloh. 
114. 

In  Brooks  v.  Matthews.  78  Gki.  780,  it  seems  to  be 
held  that  tbe  one  who  reads  a  contract  to  another 
cannot  insist  on  the  fact  of  the  iatter^s  negligence 
innot  readtng  it  himself  if  he  read  it  wrong  and  in 
such  a  way  as  to  throw  the  other  off  bis  guard. 

If  a  person  cannot  read  he  may  avoid  his  deed  if 
It  is  read  to  him  falsely,  and  he  signs  relying  on 
such  reading.  Bockford.  R.  I.  &  St.  L.  R.  Go.  y. 
Sbuniok.  66  III.  228;  Pigot's  Case,  11  Coke.  27a. 

It  is  generally  held,  however,  that  this  exception 
does  not  extend  to  a  mere  statement  of  the  con- 
tents of  the  paper.  Tbe  one  about  to  sign  must 
demand  that  tbe  paper  be  read,  and  cannot  rest 
with  a  mere  statement  of  contents,  since  that  in- 
volves to  some  extent  the  interpretation  or  opinion 
of  tbe  one  making  the  statement. 

Where  a  person  who  could  read  relied  upon  the 
representations  of  the  other  party  as  to  the  con- 
tents of  a  lease,  the  court  said  that  it  was  his  own 
folly,  but  that  it  would  have  been  otherwise  had  he 
been  unlettered.   Anonymous,  Skin.  160. 

A  person  who  can  read  cannot  rely  on  the  repre- 
sentations of  the  other  party  as  to  the  .contents  of 
tbe  paper.  Maine  Mut.  Marine  Ins.  Co.  v.  Hodg- 
kins,  06  Me.  100;  Seerlght  v.  Fletcher,  6  Blackf .  880. 

A  person  signing  a  contract  cannot  rely  on  the 
representations  of  the  other  party  as  to  its  contents 
In  the  abeence  of  some  pecullardrcumstances,  such 
as  ttltteracy  or  blindness.  Hazard  v;  Oriswold,  21 
Fed.  Bep.  178;  Taylor  v.  Fleckenstein,  80  Fed. 
Rep.  90. 

A  person  who  has  the  means  at  hand  to  ascertain 
what  the  contents  of  a  contract  are  has  no  right  to 
rely  on  tbe  repre^ntatioosof  the  other  party  as  to 
its  contents.    Wood  v.  Gordon,  44  N.  Y.  8.  R.  640. 

One  person  asked  to  Join  In  an  assignment  of 
error  cannot  rely  upon  the  statement  of  the  other 
party  as  to  the  contents  of  the  bill  of  exceptions, 
but  must  examine  tbe  contents  for  himself.  Blgbj 
V.  Powell,  26  Ga.  244,  71  Am.  Dec.  168. 

The  fact  that  the  party  Imposed  upon  is  illiterate 
does  not  entitle  him  to  rely  upon  the  statements  of 
the  other  party  as  to  the  contents  of  a  written  in- 
strument.   Hawkins  v.  Hawkins,  60  Gal.  668. 

But  if  a  contracting  party  may  not  rely  upon  the 
representations  of  the  party  with  whom  be  con- 
tracts as  to  the  contents  of  a  written  instrument, 
but  must  examine  the  Instrument  for  himself,  the 
party  who  represents  the  contents  must  not  by  his 
own  act  have  rendered  such  examination  a  more 
than  ordinarily  difficult  act  by  putting  the  matter 
into  very  small  type  and  using  unusually  difficult 
words.    Keller  v.  Equitable  F.  Ins.  Go.  28  Ind.  17a 

And  even  in  this  chiss'of  oases  some  of  the  deci- 
sions uphold  reliance  on  statements  of  contents. 

In  Freedley  v.  French,  154  Mass.  880,  it  is  said  that 
It  can  hardly  be  said,  as  matter  of  law,  that  a  party 
is  guilty  of  negligence  who  signs  a  paper  relying 
on  representations  as  to  tbe  contents  and  effect  by 
the  party  presenting  It  wlthoat  himself  aTamliw 
Inglt. 
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purchase  price,  defendant  sets  up  as  a  defense 
a  partial  failure  of  consideration  from  the  non- 
delivery of  some  of  the  property  purchased, 
and  also  a  counterclaim  for  damages  arising 
out  of  the  alleged  deceit  of  the  plain ti£P  in 
making  the  sale.  The  view  we  take  of  the 
case  renders  a  more  particiflar  reference  to  the 


defense  of  partial  failure  of  consideration  xm- 
necessary.  We  will  confine  ourselves  to  tho- 
single  question  of  fraud.  The  property  pur- 
chased consisted  of  a  gas  plant,  with  main» 
and  all  the  other  classes  of  property  which  ^ 
to  make  up  such  a  plant.and  also  an  arc  electric- 
light  plant,  with  poles,  wires,  and  other  fix- 


As  hetween  the  orlgloal  parties  tbe  one  makinir. 
the  false  representattoos  as  to  tbe  obanioter  and 
contents  of  a  written  Instruments  will  not  be  heard 
to  say  that  tbe  person  relying  on  his  statements 
was  wanting  in  ordinary  prudence.  Maxfleid  v. 
Bchwarts,  46  Minn.  150.  ID  L.  R.  A.  008. 

Where  a  party  is  Induced  to  sign  an  instrument 
by  false  statements  as  to  its  contents,  made  with 
Intent  to  mislead  him  and  prevent  him  from 
making  any  examinatioo  of  its  provisions,  it  is  no 
answer  to  say  tbat  a  higher  degree  of  care  and 
diligence  would  have  enabled  him  to  escape  the 
effects  of  the  fraud.    Wonzel  v.  Stauls,  78  Gal.  fBSl. 

An  illiterate  person  may  rely  on  tbe  statement  of 
an  intereBted  person  as  to  the  contents  of  the 
articles  of  a  corporation  to  which  he  is  asked  to 
subscribe.  Wert  y.  GrawfordsviUe  4  A.  Turnp.  Oo. 
19Ind.2tfL 

ConHdenUcU  relations. 

If  a  known  trust  and  confidence  is  reposed  in  the 
person  making  representations  as  to  tbe  contents 
of  a  written  instrument,  and  there  Is  a  relationship 
Justifying  such  trust  and  confidence,  then  the  per- 
son to  wbom  they  are  made  may  rely  upon  them. 
Robinson  v.  Glass,  94  Ind.  211. 

A  obild  may  rely  upon  tbe  statements  of  its 
parents  as  to  the  contents  of  a  written  Instrument 
which  it  Is  asked  to  sign.  Rider  v.  Kelso,  68  Towa, 
807. 

Young  men  were  held  Justified,  In  Smith  v. 
Smith.  184  N.  T.  83,  in  relying  upon  statements  of 
their  aunt,  wbo  bad  performed  motherly  offices 
for  them,  as  to  tbe  contents  of  a  paper  wbich  sbe 
asked  them  to  sign,  when  the  request  seemed  rea- 
sonable and  a  lawyer  was  present  whose  opinion 
they  respected  and  wbo  appeared  to  acquiesce  in 
her  representation  as  to  tbe  contents  of  tbe  paper. 

In  McGinn  v.  Tobey,  OS  Mich.  262,  wbere  a  person 
signed  wltbout  reading  what  purported  to  be  a 
duplicate  lease  but  wblcb  proved  to  be  a  deed  of 
his  real  estate,  at  tbe  instance  of  a  lawyer  wbo  bad 
transacted  bis  business  and  drawn  tbe  lease  for 
him  and  wbo  profemed  to  be  his  friend,  the  court 
says  that  under  the  circumstances  he  had  a  right 
to  put  a  little  faith  in  the  integrity  of  one  honored 
and  trusted  in  the  community  wbere  he  lived,  and 
was  not  so  negligent  in  signing  the  duplicate  with- 
out reading  it  as  to  lose  bis  rights  in  tbe  property 
against  one  boldlngon  the  faith  of  tbe  record  title. 

Reducing  contract  to  toritino. 

One  party  to  tbe  contract  may  trust  the  otber  to 
reduce  the  agreement'  to  writing.  Botsford  v.  Mo- 
Lean,  45  Barb.  478. 

Tt  is  not  necessarily  negligent  to  rely  upon  the 
representation  of  a  person  who  has  taken  the  draft 
of  a  contract  away  to  copy,  that  the  papers  be  re- 
turns are  correct  copies  of  tbe  draft.  Strong  v. 
LInlngton,  8  111.  App.  486. 

One  wbo  has  intrusted  the  other  party  to  the  con- 
tract with  tbe  duty  of  /educing  It  to  writing  may 
rely  on  bis  representation  that  he  has  done  so  ac- 
curately. One  wbo  has  perpetrated  a  fraud  should 
not  be  permitted  to  say  to  the  defrauded  party 
tbat  he  ought  not  to  have  believed  or  trusted  him. 
Albany  aty  Say.  Inst.  v.  Burdick,  87  N.  Y.  40. 

Where  wrtUno  is  not  to  be  aigned. 

Reliance  may  be  placed  on  the  statements  of  tbe 
contents  of  a  writing  wh|cb  is  kept  In  the 
87  L.  R.  A. 


slon  of  the  one  making  the  statements  and  Involrea- 
tbe  title  to  the  property  about  which  the  contract 
is  being  made.    An  tie  v.  Sexton.  137  111.  410. 

An  action  for  false  representations  as  to  the- 
length  of  a  term  of  a  lease  by  the  vendor  wOl  not 
be  defeated  by  the  fact  tbat  tbe  purchaser  bad  tbe 
means  of  knowing  of  the.  falsehood,  if  there  is- 
nothing  to  show  that  he  did  know  of  it.  Ferrier  v. 
Peacock,  2  Fost.  3c  F.  717. 

In  a  suit  for  spedflc  performance,  tbe  court  said 
if  a  property  is  declared  to  be  sold  subject  to  tbe- 
provlstons  contained  In  a  deed,  which  is  specifically 
referred  to  without  any  mention  of  its  contenta. 
and  which  deed  can  be  examined  t)efore  tbe  sale- 
by  the  purchaser,  he  is  bound  by  everything  con- 
tained in  the  deed.  But  if  the  vendor,  instead  of 
referring  the  purchaser  to  tbe  deed  to  ascertain 
the  contents  himself,  states  what  tbe  contents  of 
tbe  deed  are,  the  purchaser  is  not  bound  to  exam- 
ine the  deed  himself  but  may  reasonably  trust  to* 
tbe  representations  of  it  contained  in  the  particu- 
lars of  sale  as  being  a  correct  statement  of  its  con- 
tents given  by  tbe  vendor.  Cox  v.Coventon,ai 
Beav.878,8Jur.n42. 

Jones  V.  Smith,  1  Hare.  48,  11  L.  J.  Cb.  N.  S.  88, 0. 
Jur.  8,  vras  a  case  of  a  mortgagor  wbo  claimed  to- 
have  taken  without  notice  of  an  outstanding  term« 
and  the  principal  question  raised  was  tbat  of  notice, 
and  it  appeared  that  ha  had  notice  of  a  settlement, 
but  there  was  a  contemporaneous  statement  of  the 
parties  that  it  did  not  affect  tbe  mortgaged  estate, 
but  related  to  other  property,  and  the  court  saya- 
that  he  was  not  bound  to  inquire  as  to  the  extent 
of  tbe  settlement  so  as  to  be  affected  with  notice  of 
what  tbe  inquiry  would  produce,  thereby  Im plying 
that  he  had  a  right  to  rely  on  tbe  statement  of  the 
parties  as  to  its  terms. 

But  it  has  been  held  tbat  reliance  cannot  b^ 
placed  on  the  statements  of  tbe  seller  of  a  note  and' 
mortgage  as  to  who  tbe  makers  are  if  their  plaoeB< 
of  residence  are  contained  in  the  papers  so  tbat 
they  could  be  learned  by  merely  reading  the  papers. 
Mamlock  v.  Fairbank,  48  Wis.  415.  32  Am.  itep.  716. 

So  a  subscriber  to  the  stock  of  a  railroad  cannot 
rely  on  statements  as  to  what  is  contained  in  the- 
charter  of  the  road.  Parker  v.  Thomas,  19  Ind.  213, 
81  Am.  Dec.  885. 

a  EUffect  of  cMempted  inventioation. 

Generally  if  an  investigation  Is  attempted  no* 
claim  can  be  made  that  reliance  was  placed  upon- 
the  |tatements  of  the  otber  party.  However,  cases- 
of  active  fraud  or  concealment  may  form  excep- 
tions to  this  rule. 

If  the  buyer  undertakes  to  examine  the  property 
for  himself  he  cannot  claim  tbat  be  relied  on  the- 
representations  of  the  seller.  Fauntleroy  v.  Wil- 
cox, 80  111.  477. 

If  tbe  purchaser  makes  an  investigation  be  will' 
not  be  permitted  to  say  that  he  relied  on  tbe  repre- 
sentations of  the  vendor.  Port  v.  Williams,  0  ind. 
219;  Morgan  v.  Snapp,  7  Ind.  687. 

A  person  wbo  goes  upon  land  to  ascertain  ita* 
value  will  not  be  heard  to  say  that  he  relied  upon 
statements  of  another  as  to  its  value.  Fisher  v. 
Dillon,  02  111.  879. 

If  a  person  who  claims  a  rescission  because  or 
representations  expressly  refused  to  rely  on  them* 
and  obtained  Independent  advice  he  will  not  b* 
afforded  relief.    Colton  v.  Stanford.  Si  Cal.  851. 

Where  the  means  of  information  were  not  only» 
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tures  distributed  over  different  parts  of  tbecity 
of  Far^o.  Tbese  two  plants  were  used  by  the 
plaintiff,  at  the  time  of  makioetbe  sale  tbercof 
to  defendant,  to  ligbt  the  public  streets  of  the 
city  of  Fargo,  its  public  buildings,  stores, 
hotels,  and  dwelling  houses,  and  had  been  so 
used  for  some  time  prior  to  such  sale.    The 


alleged  fraudulent  representations  were  of  two 
classes,— one  class  relating  to  the  physical  con* 
dltion  of  the  plant,  embracing  statements  as  to 
the  number  of  miles  of  wire,  the  number  of 
poles,  the  gas  mains,  and  as.  to  the  condition 
of  the  plant  in  other  respects;  and  the  other 
class  related  to  the  net  earnings  of  the  plant 


aoceasible  but  ayatled  of,  and  a  penonal  examina- 
tloo  made,  equity  will  not  aUow  tbe  one  makioflr  it 
to  say  chat  he  was  indnoed  to  purobase  by  tbe  state- 
meota  and  representations  of  the  vendor.  Qrider 
T.  Clopton,  tn  Ark.  244. 

Wbere  a  purobaser  of  property  undertakes  to 
make  InTettlirations  of  bis  own  respecting  tbe 
property  before  oonoludlnv  tbe  oontraot  of  pur< 
cbase.  and  tbe  vendor  does  notbiog  to  prevent  bis 
investigation  being  as  full  as  be  cbooses,  the  pur- 
chaser cannot  afterwards  alleire  that  the  vendor 
made  representations  respecting  the  subject  loves- 
tiff  ated  wbicb  were  false.  Sodtbem  Development 
Ck>.  V.  Silva,  126  U.  B.  247. 81  L.  ed.  078;  E^arrar  v. 
ChurchUl,  185  U.  B.  OOO.  84  L.  ed.  2tf:  Tuck  v.  Down- 
Insr.  76  111.  7L 

If  an  intending  purchaser  of  a  boat  goes  to  see 
it  and  measures  its  draft  and  is  given  every  oppor- 
tunity to  examine  its  character  he  will  not  be 
allowed  to  set  up,  in  impeachment  of  the  validity 
of  bis  contract,  loose  statements  respecting  tbe 
draft  betoire  tbe  execution  of  tbe  contract,  even 
though  tbey  were  false  in  point  of  fact.  Slaughter 
V.  Gersoo,  80  U.  8. 18  Wall.  879, 20  L.  ed.  897. 

Wbere  a  representation  was  made  that  a  certain 
woods  bad  produced  a  certain  income  for  a  number 
of  years,  and  it  appeared  that  the  purchaser  sent  bis 
own  surveyors  to  examine  the  woods  and  they 
reported  that  they  bad  been  cut  in  an  improper 
manner,  tbe  court  held  that  with  that  knowledge 
it  fell  on  the  purchaser  to  take  care  of  himself. 
Lowndes  ▼.  Lane,  2  Ooz,  Ch.  Gas.  868. 

If  a  purchaser  choosing  to  judge  for  himself  does 
not  avail  himself  of  the  knowledge  or  means  of 
knowledge  open  to  him,  he  eannot  be  heard  to  say 
he  was  deceived  by  the  vendor*s  representations. 
One  of  the  judges  says  a  court  of  equity  will  only 
relieve  wbere  a  party  to  whom  tbe  falsehood  is  told 
has  no  means  of  knowing  tbe  truth.  Attwood  v. 
Bmall,  6  Clark  4  F.  282;  Hough  v.  Biotaardson,  8 
Story,  600. 

But  in  Bedgrave  ▼.  Hurd,  L.  B.  20  Ch.  Div.  1, 61 
L.J.Cb.  N.H.118,46  L.  T.  N.  S.  486, 80  Week.  Bep. 
261.  it  is  said  that  the  statement  in  Attwood  v. 
Small  ia  not  borne  out  by  the  judgment. 

A  mfsrepresenution  or  suppression  of  facts  in 
reference  to  a  coal  mine  cannot  be  taken  advan- 
tage of  by  tbe  purchaser  if  he  personally  examined 
the  mine  and  took  with  him  experts  for  the  pur- 
pose of  ascertaining  what  the  facts  were.  Hay- 
wood V.  Cope,  26  Beav.  140. 

If  the  one  to  whom  tbe  representations  are  nmde 
seeks  from  other  quarters  to  verify  tbe  sutement 
made,  be  cannot  afterwards  claim  that  a  deceit 
was  practised  upon  him  by  tbe  party  making  tbe 
representations.    Anderson  y.  McPike,  80  Mo.  288. 

Where  the  purchaser  of  standing  timber  goes 
upon  the  tract  and  has  an  opportunity  to  see  tbe 
timber,  be  will  not  be  permitted  to  defeat  an  action 
for  the  purchase  money  by  sajrlng  that  he  was 
deceived  by  tbe  vendor's  representations  of  the 
quality  and  quantity  of  tbe  timtter.  MabaJIey  v. 
Ferguson.  166  Pa.  166. 

A  purchaser  of  a  farm  cannot  rely  on  the  seller's 
statements  that  there  Is  no  quack  grass  on  the 
farm  If  be  goes  over  tbe  farm  and  the  presence  of 
such  grass  in  large  quantities  is  plainly  vislttle. 
Long  V.  Warren,  68  N.  Y.  426. 

And  a  almllar  ruling  was  made  with  respect  to 
daisies  on  the  farm,  in  Vandewalker  v.  Osmer,  66 
Barb.666w 
S7  L.  R.  A. 


In  Attwood  V.  Small,  6  Clark  ft  F.  288,  Lord 
Brougham  says,  p.  466,  that  since,  in  order  to 
entitle  a  person  to  relief,  he  must  have  relied  oa 
the  false  representation,  he  is  in  no  position  to  ask 
tbe  relief  if  be  attempted  to  ascertain  the  facta  for 
himself,  and  so  apparently  did  not  rely  on  the  false- 
statement. 

But  the  mere  fact  that  a  purchaser  of  a  fariA 
goes  upon  It  at  a  time  when  the  falsity  of  the  state* 
ments  oonceming  It  are  not  most  easily  discernible 
win  not  prevent  bis  reliance  on  the  statements  if 
their,  falsity  Is  not  obvlpusly  discoverable  by  him. 
Porter  V.  Beattie,  8b  Wia.  22. 

As  to  the  elfect  of  actual  fraud  or  oonoealment;. 
see  in/ro,  XIL 

VL  Wluit  dlUgeneeU  required  of  one  to  whom  staU' 
mentwmade. 

The  rule  which  has  been  finally  adopted  upon  the 
question  is  that  of  the  ordinarily  prudent  man. 
The  question  arises  in  diflFerent  ways,  and  the  rule 
of  the  prudent  man  ia  not  always  directly  stated  as 
the  governing  rule,  but  the  decisions  generally  will 
meet  that  test. 

a.  G^enerol  nds. 

Tbe  mere  fact  that  the  party  deceived  bad  meant 
of  learning  the  truth  had  he  made  due  Inquiry  is 
not  necessarily  fatal  to  his  right  to  recover.  Ar- 
thur V.  Wheeler  &  Wilson  Mfg.  Co.  12  Mo.  App.  836. 

It  Is  not  tbe  exercise  of  caution  which  the  law  re- 
quires, but  only  the  absence  of  negligence.  Hoitt 
y.  Holcomb,  82  N.  H.  202. 

The  plaintiff  must  act  with  that  degree  of  care 
which  characterizea  tbe  conduct  of  ordinarily  care- 
ful men  In  the  management  of  their  affairs.  Gee  v. 
Moss,  68  Iowa,  818. 

The  purchaser  must  use  the  ordinary  means  andi 
care  that  a  business  man  of  ordinary  capacity  would 
use  under  the  circumstances.  Wheeler  v.  Bobln- 
son,  86  Hun,  66L 

Tbe  represcDtations  must  have  been  such  as  were 
likely  to  impose  upon  a  man  of  ordinary  prudeooe 
and  caution,  and  to  throw  him  off  his  guard.  Page- 
V.  Parker,  40  N.H.  47. 

Tbe  representations  must  be  such  as  an  ordina- 
rily prudent  man  would  rely  on  as  true  to  Justify  a 
person  in  relying  on  them.  Qrier  v.  Puterbaugh, 
108  III.  602;  Hutchinson  Furnace  k  S.  Consuming 
Co.  V.  Ly ford.  123 IIL  90a 

If  the  buyer  trusts  to  representations  which  are 
not  calculated  to  impose  upon  a  man  of  ordinary 
prudence,  or  if  he  neglects  the  means  of  Informa- 
tion easily  within  his  reach,  it  is  better  that  he 
should  suffer  the  consequences  of  his  own  folly 
than  to  give  bim  an  action  against  the  seller.  Page 
V.  Parker,  48  N.  H.  868.  80  Am.  Dec.  172. 

Where  the  affirmation  is  such  as  to  leave  the 
other  party  free  to  exercise  his  own  judgment  or 
to  prosecute  his  own  inquiries  in  order  toascertaia 
the  truth,  and  when  by  common  prudence  be  might 
protect  himself  against  imposition,  it  is  his  own 
fault  if  he  falls  to  do  sa  Newsoq  v.  Jackson,  28  Oa.. 
241, 71  Am.  Deo.  206. 

To  entitle  the  person  relying  on  the  representa- 
tions to  relief,  the  representations  must  have  been 
such  as  were  calculated  to  deceive  a  person  acting 
with  ordinary  prudence.  Bames  v.  Morgan,  87  DL 
280. 

If  the  buyer  trusts  to  representations  which  are 
not  calculated  to  impose  upon  a  uaji  of  ordinary 
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for  the  preTious  year  and  the  prices  charged 
customers  for  gas  and  electric  light.  It  ap- 
pears that  defendant  relied  chiefly  upon  the 
earning  capacity  of  the  plant  in  making  the 
purchase,  and  was  induced  to  believe  that  its 
net  annual  earniogs  would  equal  10  per  cent 
of  the  purchase  price  ($86,300),  because  of  the 


statements  of  the  plaintiff's  officers  that  its  net 
earnings  during  the  past  ^ear  had  been  $8,913. 
There  was  eyidence  tending  to  show  that  this 
statement  was  false,  and  that  it  must  haye 
been  known  to  be  fa]sei)y  plaintiff's  officers 
who  negotiated  the  sale.  Having  in  this  brief 
manner  set  forth  the  general  character  of  the 


prudence,  or  if  he  neirleots  the  means  of  ezamlna- 
tioo  easily  witbin  his  reacb,  be  mustsuffertbeoon- 
•equenoes  of  bis  own  f  oUy  and  credulity.  The  ven- 
dee mnst  go  further  and  sbow  tbat  some  deceit  was 
practised  for  tbe  purpose  of  puttiDff  btm  off  his 
miard,  or  tbat  special  confidence  was  reposed  in  tbe 
representationB  of  tbe  vendor,  and  tbat  tbe  con- 
tract was  made  and  entered  into  upon  tbe  strenirtb 
of  tbat  confidence.    Dunn  v.  Wbite,  63  Mo.  ISl. 

If  it  appears  tbat  tbe  person  claiming  to  have  been 
defrauded  did  not  use  ordinary  diligence  in  acquir- 
ing a  knowledge  of  tbe  facta,  and  did  not  stand  in 
a  relation  to  tbe  person  making  tbe  represents- 
tions  wbicb  autborized  bim  to  rely  on  tbem  with- 
out  inquiry,  he  cannot  avail  himself  of  sucb  repre- 
sentations as  a  ground  of  relief  or  defense.  Tbe 
Bielfast  V.  Boon,  41  Ala.  50. 

Tbe  law  does  not  exact  extraordinary  diligence, 
but  as  to  those  facts  wblcb  could  not  by  ordinary 
diligence  be  ascertained  it  permits  a  reliance  on  tbe 
assertions  of  tbe  party  who  from  bis  opportunities 
bas  tbe  means  of  knowledge.  So  it  does  not  re- 
quire an  intending  purchaser  to  procure  a  survey 
of  tbe  property  to  ascertain  its  boundaries.  Gamp 
y.  Camp,  2  Ala.  882,  86  Am.  Dec.  428. 

If  tbe  property  concerning  which  the  represen- 
tations are  made  could  have  been  examined  by  the 
use  of  ordinary  prudence  tbe  purchaser  will  not  be 
justified  in  failing  to  make  the  examination  and 
relying  on  tbe  statements  of  tbe  seller.  Washing- 
ton Central  Improv.  Co.  v.  Newlands,  11  Wash.  212. 

If  the  facte  can  be  easily  ascertained  by  the  per- 
son to  wbom  the  representations  are  made  he  bas 
no  right  to  rely  on  tbe  statements  of  the  other 
party.    Lake  v.Tyree,90Va.719. 

A  purchaser  should  not  be  entitled  to  an  action 
of  deceit  if  be  may  readily  Inform  himself  as  to  tbe 
tru  t  h  of  tbe  facts  which  are  misrepresented.  Fagan 
V.  Newson,  1  Dev.  L.  22. 

Untrue  affirmations  of  a  matter  concerning  wbicb 
by  ordinary  diligence  the  other  party  may  obtain 
correct  information  are  not  such  a  deception  as  to 
impose  upon  tbe  one  making  tbem  tbe  obligation 
•of  a  warranty.  Schermerbom  v.  Gouge,  18  Abb. 
Pr.  816. 

Reliance  cannot  be  placed  on  statements  as  to 
facts  which  might  be  known  to  the  one  to  wbom 
the  statements  are  made  by  the  exercise  of  due 
«are  and  prudence.    Nowlan  v.  Cain,  8  Allen,  261. 

Where  a  purchaser  is  negligent  in  cases  where  he 
ought  to  have  informed  himself  as  to  the  facts  he 
will  not  be  beard  to  say  that  be  relied  on  tbe  ven- 
dor's representations.  Ramsey  y.  Wallace,  100  N.  a 
76. 

If  the  purchaser  is  wanting  in  attention  to  those 
points  where  attention  would  have  been  sufficient 
to  protect  him  from  surprise  or  imposition,  tbe 
maxim  caveat  emptor  ought  to  apply.  Cullum  y. 
Branch  Rank,  4  Ala.  21, 87  Am.  Dec.  726. 

It  is  folly  to  rely  on  statemente  in  circulars  sent 
out  by  unknown  dealers  for  tbe  purpose  of  praising 
their  wares.    Berman  v.  Woods,  88  Ark.  851. 

But  active  fraud  will  form  an  exception  to  this 
rule  the  same  as  the  others. 

Thus,  in  Chamberlin  v.  Fuller,  60  Yt.  247,  it  was 
Insisted  tbat  in  order  to  be  fraudulent  tbe  repre- 
sentations must  have  been  such  as  to  deceive  a  man 
•of  ordinary  care  and  prudence.  But  the  court 
held  tbat  no  rogue  should  enjoy  bis  illgotten  plun- 
der for  tbe  simple  reason  that  bis  viotlm  is  by 
•obanoe  a  f  ooL 
^7L.R.  A. 


So.  the  rule  that  an  action  will  not  lie  if  tbe  one 
who  sustained  the  damage  might  by  ordinary  dili- 
gence and  attention  have  ascertained  that  tbe 
statement  was  false  does  not  apply  to  affirmations 
of  facts  peculiarly  within  the  knowledge  of  tbe 
one  making  them,  and  especially  where  fraudulent 
contrivances  have  been  resorted  to  to  make  tbe 
subject  of  tbe  affirmations  seem  to  be  what  it  was 
represented  to  be.  Bank  of  Nortb  America  v. 
Sturdy,  7  B.  1. 100. 

b.  Duty  to  invegtioaU, 

A  person  about  to*  consummate  a  contract  by 
which  he  parts  with  the  property  cannot,  when  tbe 
opportunity  is  before  him  and  there  is  nothing  in 
tbe  situation  of  tbe  parties  to  prevent  Investiga- 
tion, decline  to  prosecute  a  reasonably  diligent  in- 
quiry, refuse  to  exercise  bis  own  Judgment,  and 
then  be  heard  to  complain  of  an  imposition  or 
fraud  practised  upon  him.  First  Nat.  Bank  v. 
Swan,  8  Wyo.  866. 

Where  a  person  selling  a  bouse  bad  stated  that  it 
was  in  irood  repair,  the  court  says  that  admitting 
that  the  purchaser  might  by  a  minute  examination 
have  discovered  that  it  was  out  of  repair  be  was 
not  driven  to  tbat  examination,  the  other  party 
having  taken  it  upon  himself  to  make  a  represen- 
tation. Otherwise  he  would  be  exonerated  from 
the  consequences  of  that  in  every  case  where  by 
minute  examination  tbe  discovery  could  be  made. 
Tbe  purchaser  is  Induced  to  make  a  less  accurate 
examination  by  tbe  representation  wbicb  he  bad 
a  right  to  believe.  Dyer  v.  Hargrave,  10  Yes.  Jr. 
606. 

A  purchaser  has  a  rtgbt  to  rely  upon  representa- 
tions of  the  seller  as  to  facts  not  witbin  the  pur- 
chaser's knowledge,  and  the  seller  cannot  escape 
responsibility  by  showing  that  tbe  purchaser  might 
have  ascertained  that  such  representations  were 
untrue.    Bank  of  Woodland  v.  Hiatt,  68  CaL  284. 

In  Rawlins  v.  Wickbam,  8  DeG.  &  J.  804,  1  Giff. 
866,  6  Jur.N.  8.  278,  28  L.  J.  Ch.  N.  8.  188,  wbicb 
was  an  action  to  rescind  a  partnership  contract, 
false  representations  were  made  to  induce  com- 
plainant to  enter  the  partnership,  and  tbe  court 
says  that  as  against  the  parties  making  tbem  be 
had  a  right  to  believe  the  representations  to  be  ac- 
curate without  looking  at  the  books.  He  was  en- 
titled to  continue  in  tbat  belief  until  ground  for 
suspicion  arose  or  Information  was  given  bIm  by 
one  of  the  partners. 

There  Is  no  duty  of  vigilance  to  learn  tbe  facts 
toward  one  who  with  peculiar  means  of  knowl- 
edge bas  pledged  bis  faith  as  to  the  truth  of  bis 
representation  of  tbem.  Botbmiller  v.  Stein,  0 
Misc.  167. 

In  Dobell  v.  Stevens,  8  Bam.  ft  a  628.  6  Dowl.  ft 
B.  400,  the  evidence  showed  that  at  the  time  of  the 
sale  tbe  vendor  made  certain  statements  as  to 
the  amount  of  tbe  business  done,  and  it  was  part  of 
tbe  defendants*  case  that  tbe  books  were  at  hand 
where  they  could  have  been  Inspected  and  would 
have  shown  tbe  real  truth;  but  the  court  upheld 
the  Judgment  tor  plaintiff. 

Every  contracting  party  bas  an  absolute  right  to 
rely  on  the  ps  press  statements  of  an  existing  lact 
tbe  trutb  of  wbicb  is  known  to  the  opposite 
party  and  unknown  to  him  as  the  basis  of  a  mutual 
engagement.  And  he  Is  under  no  obligation  to 
investigate  and  verify  statements  to  the  truth  of 
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property  sold,  and  the  general  nature  of  the 
fraudulent  representations  upon  which  defend- 
ant's counterclaim  for  deceit  was  founded,  we 
can  now  intelli|(ently  turn  to  what  we  regard 
as  a  fatal  error  in  the  case. 

In  the  course  of  his  charge  to  the  Jury,  the 
learned  trial  Judge  instructed  them  as  follows: 


6oa 


"If  the  means  were  at  the  defendant's  hands 
to  discover  the  truth  or  untruth  of  the  plain- 
tiff's statements  with  regard  to  the  amount  and 
character  of  the  property,  defendant  must  be 
presumed  to  have  had  a  knowledge  of  the 
actual  facts."  This  instruction  must  be  con- 
sidered in  the  light  of  the  refusal  of  the  court 


I  of  knowledge  has  deliberately  pledged  his 
Caitb.     Mead  v.  Bunn,  82  N.  T.  276. 

One  deceived  by  the  fraudulent  misrepresenta- 
tions of  another  owes  hlra  no  active  viffilanoe  In 
discovering  tbat  they  are  false.  Brown  ▼•  Post,  1 
Hun«a08. 

If  in  a  contract  for  the  purchase  of  land  a  party 
fails  to  avail  himself  of  the  source  of  information 
readily  witbiD  his  reach,  and  relies  upon  rep- 
resentations which  though  not  true  were  not  made 
with  a  fraudulent  intent,  the  maxim  eaioeat  emptor 
applies.    A  nderson  v.  Bainey,  100  N.  C.  SSL 

The  fact  that  molasses  which  is  the  subject  of  the 
aale  is  in  unopened  barrels  is  not  sufficient  to  ex- 
cuse the  purchaser  from  the  duty  of  examining  tt 
for  himself.    Humphreys  v.  Comline,  8  Blackt.  616. 

Where  a  carrier  was  engaged  to  take  a  load  of 
wood  and  upon  asking  its  weight  was  told  that  it 
weighed  about  800  pounds,  whereas  it  weighed 
2,000  pounds,  and  his  horses  were  injured  by  the 
overload,  the  court  held  that  he  had  no  right  to 
rely  on  the  statement  but  should  have  weighed  the 
wood  himself,  and  that  he  could  not  recover  for 
the  loss.  Bally  v.  Merrell.  8  Bulst.  94,  suh  notn. 
Bayly  v.  Merrel,  Cro.  Jac  886. 

a  Effect  of  reference  to  eouru  of  knindUdoe. 

If  a  person  is  referred  to  sources  where  accurate 
information  can  he  obtained,  but  refuses  to  resort 
to  such  sources  and  chooses  rather  to  accept  the 
statements  of  the  person  with  whom  he  is  dealing 
as  to  matters  material  to  the  trade,  he  will  be  held 
to  have  acted  on  his  own  Judgment,  and  will  not 
be  entitled  to  relief.  Herron  v.  Herron,  71  Iowa, 
428. 

If  a  person  purchases  shares  on  the  faith  of  a  pro- 
•pectus,and  is  referred  to  any  document  which  will 
show  the  untruth  of  any  of  its  statements,  and 
chooses  not  to  make  use  of  such  means  of  knowl- 
edge, he  cannot  afterwards  l)e  heard  to  complain 
that  he  has  t>een  deceived.  Hollows  v.  Fernle,  L. 
E.  8  Ch.  467, 18  L.  T.  N.  B.  840, 16  Week.  Rep.  878. 

If  the  seller  has  made  false  representations  which 
throw  the  buyer  off  his  guard  he  cannot  escape 
liability  by  telling  him  that  he  must  Judge  of  the 
article  for  himself.    Cornelius  v.  Molloy,  7  Pa.  266. 

Where  a  person  has  by  his  statements  and  as- 
severations purposely  induced  another  to  rely  on 
their  truth  and  forego  other  sources  of  Informa- 
tion, he  cannot  escape  liability  by  then  suggesting 
further  Inquiry.  McBeth  v.  Craddock,  28  Mo. 
App.880. 

The  mere  fact  that  the  vendor  of  land  ad  vises  the 
vendee  to  see  the  land  which  is  situated  at  a  dis- 
tance, after  he  has  convinced  him  that  It  is  good, 
will  not  render  the  vendee  negligent  if  he  relies  on 
the  vendor's  statement  of  the  goodness  of  the  land 
without  going  to  see  it.  Witherwax  v.  Riddle,  121 
I1L140. 

d.  Proper  source  of  knowledoe  mutt  be  eougtiL 
A  person  has  no  right  to  rely  on  the  statement  of 
another  that  a  third  person  who  lives  within  7  miles 
of  him  is  intending  to  sue  bim.  It  is  his  duty  to  go 
to  the  person  threatening  the  suit  and  ascertain  the 
truth  rather  than  rely  on  the  statements  of  a 
stranger.    Young  v.  Touag.  118  111.  430. 

The  beneficiary  of  an  insurance  policy  cannot 
rely  on  tbe stHtements  of  the  insurer  made  for  the 
purpose  of  effecting  a  settlement,  that  the  person 
whose  life  was  insured  was  in  the  habit  of  using  in- 1 
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toxicating  liquors  to  excess.  Massachusetts  Mut. 
L.  Ins.  Co.  V.  Hayes,  21  111.  App.  266. 

Where  tbe  purchaser  of  land  knows  that  the  title 
is  to  come  from  a  third  person  who  resides  near 
him  he  will  not  be  exercising  due  care  if  he  makes 
no  inquiry  of  him  but  relies  on  the  statement  of 
the  person  who  negotiates  the  sale.  White  v.  Sea- 
ver,26  Barb.  286. 

A  person  cannot  rely  on  statements  that  persons 
who  are  neighbors  of  his  have  taken  shares  in  an 
enterprise  and  paid  for  them,  t>ut  he  must  ascertain 
the  fact  from  them.   Tuck  v.  Downing,  76  III.  71. 

One  who  purchases  bonds  of  a  railroad  company 
is  not  entitled  to  rely  on  statements  of  its  circulars 
as  to  the  length  of  the  road  if  such  statements  are 
not  borne  out  by  the  mortgage  by  which  the  bonds 
are  secured.  Van  Weel  v.  Winston,  116  U.  B.  228, 
29L.ed.884. 

A  purchaser  of  a  tax  title  to  land  which  is  in  pos- 
session of  a  third  person  has  no  rig^t  to  rely  on 
the  statements  of  his  vendor  as  to  the  virtue  of  his 
title,  but  must  resort  to  the  record,  or  to  the  one 
in  possession,  for  information.  Bianoonl  v.  Smith, 
(Aris.)  28  Pac.  880. 

Representations  of  an  Insurance  agent  that  he  Is 
giving  lower  rates  than  can  be  procured  elsewhere 
cannot  be  relied  on.  Rockford  Ina.  Co.  v.  Warne, 
22  lU.  App.  19. 

A  tenant  cannot  rely  on  the  statements  of  a  third 
person  who  claims  adverse  ownership  of  the  prop- 
erty as  to  his  title,  by  which  he  is  induced  to  enter 
into  a  new  lease  with  the  stranger.  Dunbar  v. 
Bonesteel,4IlL82. 

e.  Title;  recorde. 

The  question  of  the  right  to  rely  on  statements  aa 
to  title,  and  the  duty  to  search  the  records  to  test 
the  truth  of  the  statements,  is  intimately  connected 
with  the  question  of  the  duty  to  seek  the  proper 
source  of  knowledge.  The  rule  seems  to  have  tieen 
established  on  this  question,  not  upon  tbe  ground 
of  duty  to  seek  proper  source  of  knowledge,  but 
upon  the  fact  that  title  is  a  question  peculiarly 
within  the  knowledge  of  the  owner,  and  that  his 
statement  upon  the  subject  oould  be  relied  on  in 
analogy  to  the  oases  cited  infra,  IX.  e. 

The  earlier  cases  held  that  statements  as  to  tlUe 
could  not  be  relied  upon. 

^n  Medina  v.  Stougbton,  1 8alk.  210,  it  is  said  that 
a  seller  of  real  estate  cannot  have  it  without  a  title, 
and  the  buyer  is  at  bis  peril  to  see  it. 

So,  a  person  purchasing  the  right  to  tithes  from 
one  not  in  possession  of  them  cannot  rely  on  his 
statement  that  he  is  the  owner,  but  must  see  his 
title.   Roewell  v.  Vaugban,  Cro.  Jac  196. 

So,  a  person  does  not  use  common  prudence  if  he 
relies  on  any  other  evidence  thau  the  title  deeds  in 
the  purchase  of  real  estate.  Fasley  v.  Freeman,  8 
T.R.6L 

But  a  purchaser  of  an  Interest  in  goods  has  a 
right  to  rely  on  the  seller's  representation  that  be 
is  the  owner  of  them.    Hale  v.  Phllbrick,  42  Iowa,  81. 

And  the  later  oases  have  extended  that  rule  to 
cases  of  title  to  real  estate. 

In  the  absence  of  a  statute  f  orl>idding  it,  a  person 
may  rely  on  .the  sutements  of  the  other  party  to 
the  contract  as  to  his  titie  to  real  estate  lying  In  a 
distant  county.    Claggett  v.  CralU  12  Kan.  808. 

A  purchaser  of  distant  lands  may  rely  on  the 
statements  of  the  executor  that  there  are  no  en- 
cumbrances on  them.    Westv.Wrl 
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10  charge  the  Jary  as  follows,  at  the  request  of 
defendant's  counsel:  "If  you  find  that,  dur- 
ing the  negotiations,  statements  were  made  hy 
the  plaintiff  as  to  the  earnings  of  the  plant,  the 
defendant  bad  a  right  to  rely  upon  these  state- 
ments; and  if  they  were  so  relied  on,  and  were 
false,    and    the    defendant    suffered    injury 


thereby,  the  defendant  would  be  entitled  to 
recover  the  damages  which  it  suffered  in  con- 
sequence thereof."  It  is  apparent  from  this 
refusal  to  charge,  and  from  the  charge  as  cited 
given,  that  the  court  told  the  jury  that,  as  a. 
matter  of  law,  defendant  did  not  have  the  right 
implicitly  to  rely  upon  the  representations  of 


Representations  of  tltl  e  may  be  relied  on.  Gamp- 
bell  V.  WtaittiDgbam,  6  J.  J.  Manh.  M,  90  Am.  Deo- 
241. 

A  purohaser  of  real  estate  has  a  right  to  rely  on 
the  vendor's  statements  as  to  his  title.  Tyner  v. 
Ck>tter,07WiB.4aB. 

In  Yonog  v.  Harris,  2  Ala.  106,  it  was  held  that  a 
purchaser  of  real  estate  oannot  he  censured  for  re- 
lying on  representations  of  tlie  vendor  as  to  the  title 
Mfheo  no  droumstanoes  had  transpired  whicb 
should  have  arrested  bis  suspicion. 

A  purchaser  bas  a  right  to  rely  on  tbe  represen- 
tations of  tbe  vendor  as  to  wbetber  the  property  Is 
encumbered  or  not,  and  is  not  bound  to  searcb  tbe 
records  to  verify  or  falsify  tbe  statements.  Linn 
v.  Green,  17  Fed.  Rep.  407. ' 

It  seems  that  a  purchaser  of  land  may  rely  on  tbe 
statements  of  tbe  seller  that  a  sutt  which  Involved 
tbe  validity  of  his  title  had  been  decided  in  bis 
favor,  and  that  the  title  was  now  perfect  in  him. 
Rhode  V.  Alley,  27  Tex.  448. 

Tbe  purchaser  of  a  mortgage  has  a  right  to  rely 
on  the  statement  of  the  vendor  that  there  Is  no 
prior  mortgage  on  the  property  so  as  to  prevent 
the  vendor  from  subsequently  attempting  to  set  up 
a  prior  mortgage  as  against  bis  inturest.  Dodge  v. 
Pope,  98  Ind.  480. 

In  Parbam  v.  Randolph, 4  How.  (Miss.)  436, 86  Am. 
Dec  403,  it  was  insisted  that  although  the  repreeen- 
tatioos  as  to  title  were  false  it  was  not  a  fraud  be- 
cause the  title  was  on  record  and  was  therefore  no- 
tice, or  at  all  events  that  It  might  have  been  asoer- 
tained  with  proper  diligence.  But  the  court  says 
this  is  no  answer  to  a  fraudulent  representation. 
The  confidence  with  which  the  purchaser  rented  on 
tbe  assertions  of  tbe  vendor  would  be  but  poorly 
requited  by  treating  it  as  culpable  folly.  Tbe  doc- 
trine of  notice  can  have  no  such  application  as  be- 
tween vendor  and  vendee. 

Reliance  may  t>e  placed  on  a  statement  as  to  tbe 
priority  of  liens  on  property,  although  the  facts 
are  n  matter  of  public  record.  Backer  v.  Pyne,  180 
Ind.  288. 

Reliance  may  be  placed  by  a  purchaser  of  real 
estate  upon  statements  of  the  seller  as  to  title  with- 
out the  necessity  of  consulting  tbe  government 
records  for  tbe  purpose  of  conHrminir  the  truth  of 
the  representations.    Daly  v.  Bernstein,  6  N.  M.  880. 

The  purchaser  may  rely  on  the  seller^s  statements 
that  there  are  no  liens  on  the  property.  Wright  v- 
Deniston,  0  Misc.  79;  Carpenter  y.  Wright,  62  Kan. 
231. 

The  fact  that  the  records  would  show  that  a 
statement  that  a  mortgage  was  a  first  lien  on  prop- 
erty was  lalse  is  eoiitled  to  weight  in  determining 
whether  the  representations  were  such  as  would 
impose  on  one  of  ordinary  prudence,  but  it  does 
not  conclusively  show  that  reliance  should  not 
have  been  placed  on  the  statement.  Clark  v.  Edgar, 
84  Mo.  106,  64  Am.  Rep.  84. 

Where  positive  representations  are  made  con- 
cerning a  title  for  fraudulent  purposes,  and  are  re- 
lied on,  it  can  hardly  be  Insisted  that  what  would  be 
merely  constructive  notice  In  tbe  absence  of  such 
declarations  will  prevent  a  person  from  having  a 
right  to  rely  on  statements  which  if  true  would 
re  nder  a  search  nnnecessary.  Weber  v.  Weber,  47 
Mich.  660. 

A  vendee  has  a  right  to  rely  on  tbe  representee 
tif  }DS  of  the  vendor  as  to  the  availability  of  a  water 
snp  p]y  for  use  on  tbe  land  where  the  facts  are 
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within  the  knowledge  of  tbe  vendor  but  unknown 
to  the  vendee,  and  is  not  bound  to  go  ro  the  public 
records  for  information,  although  ne  could  obtain 
it  from  that  source.  Wilson  v.  Higbee.  62  Fed. 
Rep.  728. 

The  role  that  a  purchaser  will  be  held  to  have  no- 
tice of  a  lien  as  to  which  he  has  sufficient  knowU 
edge  to  put  him  on  inquiry  and  the  existence  of 
which  he  could  have  ascertained  from  the  records, 
does  not  apply  to  a  case  of  a  purchaser  refusing  to 
pay  the  purchase  money  because  of  fraudulent 
representations  of  the  vendor  as  to  the  amount  of 
the  liens.   Griifeth  v.  Hanks,  46  Tex.  217. 

But  if  the  title  deeds  are  placed  in  the  hands  of 
the  purchaser  at  the  time  the  representations  ar«y 
made  reliance  cannot  be  placed  on  the  representa- 
tions as  to  the  title.  Warner  Ele  vator  Co.  v.  Guth- 
rie, 1  Ohio  Dec  190. 

Bo,  a  purchaser  of  leasehold  property  is  not  en- 
titled to  rely  on  representations  which  are  contrary 
to  tbe  terms  of  the  lease.  Pope  v.  Garland,  4 
Younge  ft  a  Bxch.  304. 

This  rule  has  not  been  universally  followed,  bow- 
ever.  In  Illinois  and  Indiana  it  is  held  that  no  re- 
liance can  be  placed  upon  statements  as  to  title  to 
real  estate.  Conwell  v.  Clifford,  45  Ind.  302;  Ward 
V.  Luneen,  26  lU.  App.  160. 

Aitbough  a  false  representation  made  for  a 
fraudulent  purpose  may  be  relied  upon  by  a  person 
to  whom  it  is  made,  although  it  is  of  a  fact  con- 
tained in  a  public  record.  So  a  statement  that 
there  are  no  judgments  against  property  may  be 
relied  on,  although  there  are  some  Judgments  on 
record.    Backer  v.  Pyne,  180  Ind.  288. 

And  one  person  may  rely  upon  representations 
of  another  as  to  matters  of  record,  especially  where 
fiduciary  relations  exist  between  them.  Fisher  v. 
TuUer.  12SInd.8L 

And  the  rule  does  not  extend  to  judicial  sales. 

Reliance  cannot  be  plRcedon  statements  made  to 
effect  a  judicial  sale.    McBianus  v.  Keith.  48  IlL  888. 

The  representations  of  the  person  making  a  ju- 
dicial sale  of  real  estate  as  to  its  title  are  not  such 
that  an  intending  purchaser  can  rely  on  them,  but 
be  must  Inquire  for  himself.  Fore  v.  McKenzie,58 
Ala.  116. 

YIL  StalemenU  not  reoarded  as  of  faeL 
As  a  general  rule  tbe  statements  which  may  t>e 
relied  on  must  he  statements  of  facts.  Some  state- 
ments are  plainly  not  so.  and  others  which  at  first 
sight  might  seem  to  be  sucb  have  come  to  be  re- 
garded as  either  not  of  fact  or  at  least  not  such  aa 
can  be  relied  on. 

a.  Opinions, 

Tbe  general  question  of  how  far  expressions  of 
opinion  are  fraud  is  treated  in  a  note  to  Hedln  v. 
Minneapolis  Medical  &  S.  Institute  (Minn.)  36  L.  R» 
A.  417. 

The  general  rule  is  that  there  is  no  right  to  rely 
on  mere  expressions  of  opinion. 

Smith  V.  Mitchell,  0  Ga.  468;  Payne  v.  Smith,  80 
Ga.  664;  Homer  v.  Perkins,  VU  Mass.  481, 27  Am.  Rep. 
677;  Little  v.  Allen.  66  Tex.  180;  McClanahan  v.  Mo- 
Kinley,  68  Iowa,  222;  Allison  v.  Ward,  63  Micb.  128; 
Wight  V.  Shelby  R.  Co.  16  B.  Mon.  4,  63  Am.  Dec. 
622;  Vincent  v.  Berry,  46  Iowa,  671;  Jackson  v. 
Stockbridge,  29  Tex.  894;  Oonlan  v.  Roemer,  62  N. 
J.  L.  58;  Sieveking  v.  Litzler,  81  Ind.  13:  Neidefer  v. 
Cbastain.  71  Ind.  3U3,  86  Am.  Rep.  196;  McComas  v. 
Haas.  06  Ind.  278. 
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the  plaintiff  toucblnff  the  cbnracter  of  the 
plant,  but  raust  mtke  ioqairies  concerning 
them,  and  must  make  investigation  as  to  their 
troth  or  falsity.  It  is  true  that  the  word  *'in- 
Testigate"  is  not  used;  but  when  we  consider 
the  nature  of  the  property  and  the  character 
of  the  representations  made.  It  is  obvious  that 


something  more  than  a  mere  inspection  of  an 
object  present  before  a  purchaser  was  neces- 
sary in  order  to  enable  the  purchaser  in  this 
case  to  "disoover"  the  truth  or  falsity  of  plain- 
tiff's statements.  Such  an  instruction  to  a 
jurv  mi^ht  be  appropriate  in  an  action  in 
which  fraud  in  the  sale  of  a  horse  was  set  up, 


A  statement  that  the  one  maMnR  It  has  wells 
which  will  supply  water  for  a  certain  number  of 
•cattle  is  a  matter  of  opinion  upon  which  the  other 
lias  no  tight  to  rely,  fiondurant  y.  Orawford,  tf 
Iowa.  40. 

A  purchaser  has  no  right  to- rely  upon  the  state- 
tueot  of  the  seller  as  to  the  quantity  of  wood  whiob 
«be  timber  upon  the  property  would  make,  since 
tbat  is  a  mere  matter  of  opinion.  Lonsshore  v. 
Jack.  80  Iowa,  206b 

The  purobaaer  of  a  tract  of  land  cannot  rely  on 
<Che statements  of  the  seller  tbat  there  were  a  house 
4ind  bam  on  an  adjoining  tract  that  could  be  pur- 
•obased  very  cheap.    Mooney  v.  Miller,  lOB  Mass.  »\7. 

A  representation  by  a  person  seeking  employ, 
ment  tbat  be  is  a  Ant-rate  salesman,  is  not  r.  State- 
ment of  fact  upon  wbicb  the  other  party  has  a  right 
to  rely.    Blair  v.  Laflln,  m  Mass.  618. 

The  owner  of  a  mine  cannot  rely  upon  the  mere 
•opinion  of  a  man  whom  he  hires  to  work  the  mine 
«Bto  the  possibility  of  finding  ore.  Berringer  v. 
<}obb,68Micb.»;. 

A  subscriber  to  stock  of  a  railroad  has  no  right 
to  rely  on  statements  of  the  soliciting  agent  as  to 
the  value  of  a  land  grant,  the  amount  of  assets  of 
the  corporation,  its  ability  to  complete  the  road 
within  a  specified  time,  or  the  possible  profits  of  the 
Toad.    Walker  v.  Mobile  ft  O.  R.  Go.  84  Miss.  246. 

In  mere  matters  of  opinion  everyone  is  presumed 
-to  rely  on  his  own  Judgment.  Dawson  v.  Graham, 
•48  Iowa,  878. 

A  representation  by  theseller  of  a  note  as  to  what 
the  maker  will  do  toward  the  payment  of  it  can- 
not be  relied  on.  Sanborn  v.  Plowman  (Tex.  Civ. 
App.>86S.W.108. 

In  mere  matters  of  opinion  neither  party  is  pre- 
iflumed  to  trust  the  other,  but  to  rely  on  his  own 
Judgment.  Smith  v.  Bicbards,  88  IT.  8. 18  Pet.  20, 10 
L.ed.42. 

There  can  be  no  reliance  npoo  a  mere  opinion  of 
the  other  party  in  reference  to  a  matter  equally 
open  to  t  be  inquiry  of  both  parties.  Davto  v.  Bets, 
46  Ala.  200. 

A  representation  tbat  the  grading  required  to  be 
«done  by  a  contract  which  plaintiff  Is  requested  to 
take  will  be  a  certain  amount  is  a  mere  matter  of 
•opinion  upon  which  the  plain tiif  has  no  right  to 
rely.    East  v.  Worthlngton,  88  Ala.  687. 

Opinions  cannot  k)e  relied  on  unless  so  madeasto 
'Intentionally  deceive  by  putting  the  person  oflF  his 
.guard  and  inducing  him  to  act  on  them.  Jackson 
V.  Collins,  80  Mich.  667. 

b.  Law, 

In  Upton  ?.  Tribllcock,  01  U.  S.  4S,  28  L.  ed.  208, 
the  statement  In  Fish  v.  Cleland,  83  IlL  243,  that  a 
representation  of  what  the  law  wOl  or  will  not  per- 
mit to  be  done  is  one  on  which  the  party  to  whom 
it  l8  made  has  no  right  to  rely,  is  cited  with  ap- 
proval. 

iieliance  cannot  be  placed  on  statements  of  law. 
Burt  V.  Bowies,  00  lod.  1:  JStna  Ins.  Co.  v.  Beed.  88 
Ohio  St.  283;  Starr  v.  Bennett,  6  Hill,  808;  Gk>rmely 
V.  Gymnastic  Asso.  66  Wis.  860;  Sogers  v.  Higgins, 
^111.244. 

A  person  cannot  rely  on  a  statement  of  another 
as  to  the  legal  eifectof  a  written  instrument.  Clem 
V.  Newcastle  ft  D.  B.  Co.  Olnd.  488.  eS  Am.  Dec.  068: 
New  Albany  ft  S.  K.  Co.  v.  Fields,  10  Ind.  187; 
Louchheim  v.  Gill,  17  Ind.  130:  Smlther  v.  Calvert, 
-a  Ind.  242;  Qodfelter  v.  Uulett,  72  Ind.  187;  Ameri- 
:87  UR.  A. 


can  Ins.  Co.  v.  McWhorter,  TB  Ind.  180;  Williams  v. 
Stoll,  70  Ind.  80,  41  Am.  Bep.  004;  Jaggar  v.  Win- 
slow.  30  Minn.  268;  American  Ins.  Co.  v.  Capps,  4 
Mo.  App.  671:  Oriel  v.  Lomax,  04  Ala.  041. 

A  person  has  no  right  to  rely  upon  a  statement 
that  he  can  get  no  more  out  of  an  action  at  law 
than  is  offered  in  settlement  of  a  claim.  American 
Ins.  Co.  V.  Crawford,  7  111.  App.  20. 

A  woman  seeking  a  divorce  from  her  husband 
cannot  rely  on  bis  statements  that  the  property 
which  be  has  acquired  during  the  marriage  is  not 
community  property.  Champion  v.  Woods,  79  CaL 
17. 

But  relianoe  may  be  plaoed  on  a  statement  of  the 
law  of  another  state.  Wood  v.  Boeder,  46  Nebb  811, 
TUN.W.a. 

0.  Trade  taJUc 

It  the  defects  are  plainly  visible,  the  purchaser 
cannot  rely  on  mere  trade  talk  of  the  seller.  Miller 
V.Craig,  80  HI.  100. 

Bepresentations  of  the  vendee  as  to  bis  motives 
in  purchasing  or  for  limiting  the  amount  of  his  offer 
are  not  representations  on  which  a  person  can 
reasonably  rely.  Hayner  v.  Mollwain,  68  111.  App. 
062. 

A  buyer  cannot  rely  on  the  puffing  and  oommen- 
datlon  of  commodities,  but  Is  boimd  to  use  his  own 
Judgment.  Dugan  v.  Cureton,  1  Ark.  81, 81  Am.  Dea 
727;  Bridges  v.  Boblnson,  8  Tenn.  Cb.  720. 

In  Vernon  v.  Keys  (1810)  12  Bast,  087,  it  is  said  that 
a  false  statement  by  a  buyer  of  the  seller*s  chance 
of  selling  the  property  or  of  what  others  will  offer 
for  it  is  merely  a  gratis  dietvm  in  respect  to  which 
the  buyer  was  under  no  legal  pledge  or  oblisation 
to  the  seller  for  the  precise  accuracy  and  correct- 
ness of  his  statement,  and  upon  which  therefore  it 
was  the  seller^  own  discretion  to  rely. 

Value, 

Statements  as  to  the  value  of  a  thing,  or  as  to  the 
price  paid  or  offered  for  it,  are  usually  regarded  as 
trade  talk  upon  which  no  relianoe  can  be  plaoed. 

When  a  vendor  of  real  estate  affirms  to  the  ven- 
dee that  his  estate  is  worth  so  much,  that  he  gave 
so  much  for  it,  that  be  has  been  offered  so  much 
for  it,  or  has  refused  such  a  sum  for  it,  they  are  af- 
firmations on  which  the  vendee  cannot  safely  place 
confidence,  and  will  not  excuse  his  negligenue  to 
not  examining  for  himself  and  ascertaining  what 
the  facts  are  and  'what  credit  is  to  be  given  to  the 
assertions.  Medbury  v.  Watson,  8  Met.  246, 80  Amt 
Dec  720;  Holbrook  v.  Connor,  00  Me.  078,  11  Am. 
Bep.  212. 

It  is  folly  on  the  part  of  the  buyer  to  give  credit 
to  tlie  assertion  of  the  seller  as  to  how  much  the 
property  can  be  resold  for.  Harvey  v.  Toung, 
Yelv.21. 

No  action  will  lie  for  a  false  rel>resentat1on  by 
the  vendor  concerning  the  value  of  the  thing  sold, 
it  being  deemed  the  folly  of  the  purchaser  to  credit 
the  assertion.  Page  v.  Parker,  48  N.  H.  883, 80  Am. 
Dec  172. 

A  purchaser  cannot  rely  on  the  statements  of  the 
seller  as  to  the  value  of  property  sold.  NoetUng  v. 
Wright,  72  111.  ObO;  Sherwood  v.  Salmon,  6  Day,  438, 
448;  Poland  v.  Brownell.  131  Mass.  88.  41  Am.  Bep. 
215:  Plummer  v.  Blgdon,  78  111.  228, 20  Am.  Bep.  281; 
Kennedy  v.  Bicbardson,  70  Ind.  684;  Csgney  v. 
Cuson,  77  Ind.  487;  Hartman  v.  Flaherty,  80  Ind.  472; 
Hoffman  v.  Wilbelm.  08  Iowa.  6igri«iMae  v^^prlp- 
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the  seller  having  represented  the  horse  to  be 
perfectly  sound,  and  it  appearing  that  the 
horse  stood  before  the  purchaser  at  the  time 
the  representation  was  made,  and  that  the  only 
defect  consisted  in  the  absence  of  a  leg,  easily 
discernible  by  the  ordinary  use  of  e^-esight. 
But  in  the  cade  at  bar  the  means  of  discover- 


ing the  truth  or  untruth  of  these  false  state- 
ments were  not  at  hand  in  the  sense  that  they 
must  have  been  employed  before  the  seller 
could  be  held  responsible  for  his  fraudulent 
representations;  and,  when  this  language  wa» 
used,  the  jury  must  have  drawn  the  inference 
from  the  fact  that  this  plant  was  in  the  same 


pea,  76  Iowa,  607;  Veaaey  v.  Dotoo,  8  Allen,  880; 
Homer  r.  Perkins,  124  Mass.  481, 27  Am.  Etep.  677; 
Bristol  V.  Bniidwood.  28  Mioh.  101;  Golliiis  v.  Jack- 
BOD,  54  Mich.  186:  Columbia  Electric  Co.  v.  Dizoo, 
46  MliiD.  463;  Brownlow  v.  Woilurd,  61  Mo.  App.  124; 
Nostrum  v.  Hailiday,  89  Neb.  828;  Speiglemyer  v. 
Cniwtord,  6  Paiffe,  254;  HutehlDSon  v.  Browo, 
Clarke.  Cb. 416:  Weidoer  v.  PbilUps,  89  Hun,  1;  Saun- 
ders V.  Hatterman,  3  Ired.  L.  8B,  87  Am.  Deo.  404. 

So,  one  perpon  cannot  rely  on  representations  of 
the  other  as  to  the  market  value  of  a  oommodity- 
Crook  V.  Cole.  lOInd.  485:  Bell  v.  Byerson,  U  Iowa, 
283.  77  Am.  Dec.  142:  GrafTensteln  v.  Epstein,  28 
Kan.  443,  88  Am.  Bep.  171;  Bums  v.  Mahanoah,  89 
Kao.  87. 

A  widow  cannot  rely  on  representations  of  the 
heirs  as  to  the  condition  of  the  estate  and  the  com- 
I>arative  value  of  her  dower  rights  under  the  will, 
so  as  to  be  able  to  set  aside  her  election  under  the 
will  in  case  the  representations  prove  to  be  false. 
Aiken  v.  Kelloffpr.  119  N.  T.  44L 

A  ffeneral  statement  that  a  person  has  been  of- 
fered a  certain  price  for  property  when  he  agrees 
to  sell  it  to  the  person  to  whom  the  statement  is 
made  for  less,  cannot  be  relied  upon.  DUIman  v. 
Nadleboffer,  119  TIL  567. 

A  purchaser  cannot  rely  on  the  statements  of 
the  seller  as  to  the  value  which  has  been  put  upon 
the  property  by  official  appraisers.  Bourn  v.  Da- 
via,  76  Me.  S23. 

Upon  the  question  of  value  the  purchaser  must 
rely  on  bis  own  Juderment,  and  it  is  folly  to  rely  on 
the  representation  of  the  vendor  in  that  respect, 
but  in  reerard  to  any  extrinsic  fact  affecting  the 
quality  or  value  of  the  subject  of  the  contract,  he 
may  rely  on  the  assurance  of  the  vendor.  Ellis  v. 
Andrews,  56  N.  T.  83,  15  Am.  Bep.  879;  Chrysler 
V.  Canaday,  90  N.  T.  272.  48  Am.  Hep.  166. 

So,  the  vendee  may  rely  upon  the  representations 
of  the  vendor  as  to  any  extrinsic  fact  affecting  the 
value  of  the  property  sold.  Bradbury  v.  Haines, 
60N.H.128.  ; 

Representations  by  a  venoor  as  to  extrinsic  facts 
affecting  the  quality  or  value  of  the  thing  sold 
which  are  peculiarly  within  bis  knowledge  may  be 
relied  on.  Schumaker  v.  Mather,  138  N.  T.  690;  7eo- 
mans  v.  Bell,  79  Hun,  216. 

A  Ptatement  by  a  person  engaged  to  drill  a  well, 
with  respect  to  the  price  which  such  work  usually 
brings,  is  a  statement  of  fact  upon  which  the 
other  contracting  party  may  rely.  Conlan  v.  Roe- 
mer,  62  N.  J.  L.  58. 

And  a  vendor  of  property  may  put  upon  the  pur- 
irhaser  the  responsibility  of  informing  bim  cor- 
rectly as  to  the  market  value  or  any  other  fact 
known  to  him.  Smith  v.  Countryman,  80  N.  T. 
683. 

So,  if  a  person  agrees  to  sell  a  stock  of  goods  for 
cost  the  buyer  may  rely  on  his  statement  as  to 
what  the  cost  is.  McFadden  v.  Robinson.  85  Ind.  34. 

A  person  who  is  to  purchase  a  stock  of  goods  at 
the  amount  of  their  cost  and  carrlat^e  has  a  right 
to  rely  on  the  statement  of  the  seller  as  to  what 
such  amount  is.  Morehead  v.  Eades,  8  Bush, 
121. 

Where  goods  are  bargained  for  upon  the  basis  of 
what  they  cost  the  seller  in  another  city,  the  pur- 
chaser may  rely  on  the  seller's  statements  of  that 
cost.    Blacks  v.  Cattlett,  3  Lltt.  (Ky.)  180. 

If  a  person  agrees  to  buy  property  for  what  the 
leller  gave  for  It  he  may  valy  on  tberepreseocation 
87  L.  R.  A. 


of  what  that  amount  was.    Green  v.  Bryant,  2  Ga. 
66;  Lord  v.  French.  61  Me.  420. 

Upon  the  question  of  the  right  to  rely  upon  state- 
ments of  the  price  paid  generally  there  is  aoonfliot 
of  authority. 

It  has  been  held  that  a  purchaser  may  rely  on 
statements  as  to  the  price  which  the  seller  paid  for 
the  property.    Fairchild  v.  McMabon,  130  N.  Y.  290L 

The  court  in  that  case  follows  a  statement  found 
in  Sandford  v.  Handy.  28  Wend.  260. 

But  it  has  aim  been  held  that  a  purchaser  cannot 
rely  on  the  seller's  statements  of  the  price  he  paid 
for  the  property.  Banta  v.  Palmer,  47  III.  99;  Hem- 
mer  v.  Cooper,  8  Allen.  884. 

Reliance  cannot  be  placed  upon  statements  as  to- 
theoost  of  property.  Hauk  v.  Brownell,  120I1L 
161. 

So,  reliance  cannot  be  placed  on  statements  as  to 
the  price  which  has  been  offered  by  others.  DlU- 
man  v.  Nadelhoffer,  19  111.  App.  880:  Williams  v. 
Hicks,  2  y  t.  88. 19  Am.  Dec  698. 

But  reliance  may  be  placed  on  a  statement  as  U> 
what  a  third  person  paid  for  property.  Belcher  v. 
Costello,  128  Mass.  189. 

Under  the  rule  that  statements  of  extrinsic  fact* 
affecting  value  may  be  relied  on  come  most  of  the 
oases  involving  statements  as  to  the  value  of  cor^ 
porate  stock. 

One  purchasing  stock  from  a  bank  may  rely  od 
the  statements  of  the  president  as  to  the  condition 
of  the  bank.    National  Bank  v.  Taylor,  5  S.  D.  99. 

One  intending  to  subscribe  for  the  stock  of  a 
bank  may  rely  on  statements  which  have  beeo 
published  as  required  by  law  by  the  bank  offlcen» 
Morse  v.  Swits,  19  How.  Pr.  275. 

One  who  sells  his  land  to  a  railroad  In  exchange 
for  stock  of  the  road  has  a  right  to  rely  on  state- 
ments of  officers  of  the  road  as  to  the  pecuniary 
condition  of  the  road.  Waldo  v.  Chicago,  St.  P.  if 
F.  du  L.  R.  Co.  14  Wis.  576. 

One  about  to  subscribe  for  stock  of  a  railroad 
company  may  rely  on  the  statements  of  its  presi- 
dent as  to  the  value  of  its  depot  und  harbor  facili- 
ties in  another  city.  McClellan  v.  Scott,  24  Wis.  8U 
87. 

A  purchaser  of  corporate  stock  may  rely  on  the 
statements  of  the  seller  that  the  corporation  is  not 
in  debt  and  Is  making  profits  of  a  specified  amount. 
Redding  v.  Wright,  49  Minn.  822. 

The  purchaser  of  stock  in  a  corporation  may  rely 
on  the  statements  of  the  president  as  to  the  sol- 
vency of  the  corporation  and  the  amount  of  busi- 
ness which  it  does.  Wannell  v.  Kem,  S7  Mo.  478; 
Caldwell  v.  Henry,  76  Mo.  254;  Brownlee  v.  Hewitt, 
1  Mo.  App.  860. 

A  person  buying  stock  of  a  txink  from  the  twnk 
may  rely  upon  assurances  of  an  officer  of  the  bank 
as  to  its  financial  condition.  Union  Nat.  Bank  v» 
Hunt,  76  Mo.  488. 

An  intending  purchaser  of  bank  stock  has  a  right 
to  rely  on  the  representations  of  the  president  of 
the  bank  as  to  the  bank*s  condition  without  fur- 
ther Inquiry.  The  court  places  its  ruling  upon  the- 
ground  that  the  information  was  peculiarly  within 
the  knowledge  of  the  president.  Merrill  v.  Florida 
Land  &  I.  Co.  18  U.  S.  App.  649, 60  Fed.  Rep.  17. 

One  who  purchases  stocks  may  rely  on  the  state* 
ment  of  the  seller  as  to  the  rales  of  such  stocks  in 
the  market  at  a  certain  price,  accompanied  by  the- 
exhibltlon  of  a  publtsbefi  list  showlnir  sales  at  that, 
price.    Manning  v.  Albee,  11  Allai^  SVL 
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city,  and  could  be  Invefitigaled  with  respect  to 
its  cooditioD  and  iis  earnings,  and  the  prices 
charged  customers  for  gas  and  electric  light, 
and  with  reference  to  the  other  features  em- 
braced in  the  statements  made  by  plaintiff  on 
the  sale,  that  therefore  the  means  were  at  hand, 
within  the  rule  laid  down  by  the  court  requir- 


ing the  purchaser  to  discover  at  its  peril  the 
truth  or  falsity  of  the  statements  made.  Sucb 
a  rule  of  law  would  be  unjust  and  intolerable^ 
When  parties  deal  at  arm's  length,  the  doc- 
trine of  caveat  emptor  applies;  but  the  moment 
the  vendor  makes  a  false  statement  of  fact,  and 
its  falMty  is  not  palpable  to  the  purchaser,  h& 


In  Barton  v.  ^irainoDS,  X4  Ind.  40,  it  Is  said  it  Is 
not  clear  tbat  one  person  uan  rely  on  statements  of 
tbe  utber  as  to  the  value  of  railroad  stock  In  the 
murket. 

Bur  it  has  been  held  that  one  about  to  purchase 
stock  from  a  member  of  a  corporation  bas  a  rigbt 
to  reiy  on  his  statements  as' to  tbe  value  of  tbe 
stock  which  are  stated  to  be  based  upon  information 
as  to  tbe  indebtedness  of  the  corporation,  tbe  value 
of  Its  property,  tbe  amount  of  stock  sold,  and  tbe 
dividends  declared.    Grim  v.  Byrd,  82  Gratt.  288. 

Although  another  case  bas  held  tbat  reliance 
caanot  be  placed  on  the  mere  representations  of  a 
stockholder  in  a  corporation  as  to  its  condition  so 
as  to  entitle  one  subscribing  on  the  faith  of  them 
to  hold  the  one  making  them  responsible  for  tbe 
loss  In  case  there  is  an  opportunity  to  investigate 
tbe  true  condition  of  the  corporation  before  the 
money  is  paid.    Schanok  v.  Morris,  7  Robt.  068. 

See  also  the  effect  of  confidential  relations,  infra, 
X. 

McUten  regardfno  the  fuhir$, 

A  person  bas  no  right  to  rely  upon  representa- 
tions as  to  the  future  prospects  of  a  railroad  to 
which  he  is  asked  to  contribute.  Sawyer  v.  Priok- 
ett,  86  U.  8. 19  Wail.  14A,  22  L.  ed.  105. 

A  purchaser  of  mortgaged  land  should  not  rely 
upon  tbe  promise  of  tbe  owner  of  the  note  to  give 
it  up  in  tbe  future.  Richardson  v.  Noble,  77  Me. 
890. 

Bepresentations  of  the  soliciting  agent  for  sub- 
scriptions to  tbe  stock  of  a  railroad  as  to  what  It 
will  ultimately  be  worth  cannot  be  relied  on. 
y awter  v.  Ohio  &  M.  B.  Go.  14  Ind.  174. 

If  a  purchaser  by  relying  on  false  representations 
as  to  the  profits  wbich  may  be  derived  from  a 
speculation  should  fail  toiealizehis  expectations, 
it  is  bis  own  fault,  and  the  law  will  not  relieve  bim 
from  the  consequences  of  such  blind  confidence. 
Hawkins  v.  CampbeU,  6  Ark.  618. 

But  it  has  beeu  held  tbat  the  seller  of  a  slave  has 
a  right  to  rely  on  the  promise  of  the  purchaser  not 
to  take  it  out  of  the  state.  Oldham  v.  Bentley,  6  B. 
Mon.  431. 

QuaJUy^ 

A  representation  of  quality  cannot  be  relied  on  if 
the  means  of  knowledge  are  equally  open  to  the 
other  party.  Fields  v.  Rouse,  8  Jones,  L.  72;  Manes 
V.  Kenyon,  18  Ga.  281. 

Tbe  purchaser  cannot  rely  on  statements  of  qual- 
ity of  goods  which  are  before  bim.  Farrell  v. 
Lovett.  68  Me.  826, 28  Am.  Bep.  59. 

No  reliance  can  be  placed  on  representations  as 
to  property.  Parker  v.  Moulton,  114  Mass.  99,  19 
Am.  Bep.  816. 

A  representation  as  to  the  quality  of  articles  to 
be  sold,  if  made  honestly,  does  not  amount  to 
fraud,  although  false,  since  the  rule  of  caveat 
emptftr  applies.  Ormrod  v.  Hutb,  14  Mees.  ft  W. 
651, 14  L.  J.  Exch.  N.  8.  366. 

Misrepresentations  by  one  contracting  party  to 
the  other  as  to  the  quantity  and  quality  of  an  ar- 
ticle in  tbe  market  cannot  be  relied  on  by  the  other 
where  tbe  means  of  information  are  equally  open 
to  both.    Fearce  v.  Carter,  8  Houst.  (BeL)  386. 

Representations  as  to  the  fertility,  productive- 
ness,  improvements,  and  general  advantages  of  the 
property  cannot  be  relied  upon.  Wiest  v.  Garman, 
8  Del.  Cb.  422,  Affirmed  in  4  Houst.  (Del.)  119. 

The  vendee  of  land  cannot  rely  on  statements  of 
87  L.R.  A. 


tbe  vendor  as  to  tbe  adaptation  of  the  land  to  ai 
particular  mode  of  cultivation,  or  the  capacity  of 
the  soil  to  produce  crops  or  support  cattle.  Ck)r« 
don  V.  Parmelee,  2  Allen,  212. 

No  reliance  can  be  placed  on  representations  as- 
to  quality  and  value.  Castleberry  v.  Scandrett,  20 
Ga.  242. 

But  statements  of  fact  from  which  quality  may 
be  determined  may  be  relied  on. 

Bepresentations  as  to  the  characteristics  of  land 
may  be  relied  on.    Davis  v.  Jenkins,  46  Kan.  19. 

The  purchaser  of  a  farm  may  rely  on  the  ven- 
dor's statements  as  to  the  amount  of  hay  usually 
cut  on  tbe  farm  and  as  to  tbe  number  of  acres  IS 
contains.  Coon  v.  Atwell,  46  N.  H.  510;  Martin  v. 
Jordan,  60  Me.  682:  Messer  v.  Smyth,  60  N.  H.  41. 

A  purchaser  of  a  farm  may  rely  on  the  statement 
of  tbe  seller  as  to  whether  or  not  it  was  earlier 
than  other  lands  in  the  vicinity.  Taylor  v.  Fleet,  I 
Barb.  474. 

A  purchaser  of  real  estate  has  a  right  to  rely  on 
representations  made  to  him  by  his  vendor  as  to  tb» 
character,  quality,  and  location  of  the  property,, 
when  the  facts  are  not  known  to  him.  Hoock  v. 
Bowman.  4^  Neb.  80. 

A  buyer  of  wool  has  a  right  to  rely  on  the  seller** 
representation  that  tbe  wool  Is  ordinary  fleece- 
wool.    Chamberlain  v.  Rankin.  49  Yt.  138. 

A  purchaser  of  a  machine  has  a  right  to  rely  oa 
the  makers  representation  as  to  its  object,  pur- 
pose, and  capacity.    Walton  v.  Cody,  1  Wiii.  420. 

And  the  representations  of  one  who  has  been  la 
tbe  occupauon  and  cultivation  of  land,  and  pur- 
ports to  speak  from  actual  results,  so  far  com- 
bine matters  of  fact  with  matters  of  opinion  tbat 
tbe  purchaser  is  Justified  in  placing  some  reliance- 
on  them.   Wright  v.  Wright,  87  Mich.  56. 

Penonal  eredU, 

Reliance  cannot  be  placed  on  general  statementii 
of  a  purchaser  that  he  may  safely  be  trusted. 
Lyons  v.  Briggs,  14  B.  L  222;  Jude  v.  Woodbum,  2T 
Vt.  415. 

Bellance  cannot  be  placed  on  representations' 
made  to  effect  credit  for  goods  to  be  purchased^ 
Fisher  v.  Brown,  1  Tyler  (Vt.)  887,  4  Am.  Doc.  726. 

But  a  seller  may  rely  on  the  purchaser's  state- 
ments as  to  his  ability  to  pay  for  the  property  pur- 
chased if  be  cannot  test  tbe  truih  of  the  state- 
ments without  inquiry  in  a  distant  city  which  wilb 
oocaslon  delay  and  inconvenience.  Fuller  v.  Per- 
kins, 7  Ohio,  pt.  2k  p.  196. 

d.  Oredit  of  third  penon. 

A  person  cannot  rely  on  the  opinion  of  anothett 
that  a  third  person  is  worthy  of  credit.  Savage  v. 
Jackson,  19  Ga.  306. 

The  fact  that  the  person  who  makes  the  repre- 
sentations is  president  of  a  corporation  whose  note- 
is  given  as  part  of  the  consideration  In  a  transac- 
tion does  not  entitle  the  other  party  to  rely  on  hia 
statement  as  to  tbe  goodness  of  the  note,  which  la 
a  mere  matter  of  opinion.  Stevens  v.  Rainwater, 
4  Mo.  App.  292. 

Where  defendant  had  sold  plaintiff  an  annuity 
to  be  paid  by  an  insolvent  whom  he  represented  to- 
be  good,  whereupon  plaintiff  brought  an  action 
for  deceit,  the  court  held  that  more  than  thia 
must  be  proved  to  show  deceit.  It  must  be- 
proved  that  some  deceit  was  practised  for  the  pur- 
pose of  putting  plaintiff  off  his  guard  and  proven^ 
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has  an  undonbted  right  implicitly  to  rely  upon 
it  That  "woald,  indeed,  be  a  strange  rule  of 
law  which,  when  the  seller  had  successfully 
entrapped  his  victim  by  false  statements,  and 
wasc^led  to  account  in  a  court  of  Justice  for 
his  deceit,  would  permit  him  to  escape  by 
urging  the  folly  of  hia  dupe  for  not  suspecting 


that  he,  the  seller,  was  a  knave.  In  the  ab- 
sence of  such  a  suspicion,  it  is  entirely  reason- 
able for  one  to  put  faith  in  the  deliberate  rep- 
resentations of  another.  The  jury  must  have 
understood  that  the  means  were  at  hand  to 
discover  the  claim,  because  the  defendant 
might  have  measured  the  wire,  counted  the 


fng  him  from  being  watohf uL    Dawes  v.  King,  1 
Scark.  N.  P.  7S. 

But  a  purchaser  of  notes  may  rely  on  statements 
•of  the  neUer  as  to  the  responsibility  of  the  makers 
and  indoraers.    Sweet  v.  Bradley,  24  Barb.  548. 

ym.  PotUioe  anuranoe  and  expren  rOianee. 
a.  QenercArvU. 

When  one  positively  aasuree  another  that  cer- 
tain statements  are  true,  professing  at  the  time  to 
-speak  of  his  own  knowledge  and  about  a  matter 
not  known  to  the  party  to  whom  the  statements 
are  made,  he  will  not  be  allowed  to  oomplain  be- 
•cause  the  other  has  placed  too  much  reliance  on 
the  truth  of  what  he  himself  has  stated.  Lahay  v* 
•City  Nat.  Bank,  15  Oolo.  889. 

A  party  to  a  contract  has  a  ri^ht  to  rely  on  ex- 
press representations  concerning  facts  material  to 
the  treaty  and  tbe  truth  of  which  is  known  to  the 
other  party  but  not  to  him.  Stimson  v.  Helps,  9 
Oolo.  8R. 

If  the  vendor  induces  the  purchaser  to  rely  on 
bis  statements  the  latter  may  do  so.  Bacon  v. 
■Frlsbie,  15  Hun,  88. 

If  the  vendee  is  prevented  from  making  an  ex- 
amination by  special  confidence  reposed  in  the 
vendor  or  by  assurances  made  by  the  vendor  he 
may  rely  on  representations  made  by  him.  Bailey 
T.  Bmock,  01  Mo.  218. 

If  information  m  reirard  to  the  title  of  property 
X about  to  be  sold  is  such  as  is  calculated  to  prevent 
further  investifratlon  upon  the  subject,  the  buyer 
has  a  right  to  rely  upon  it.  Gampbell  v.  Hillman, 
16  B.  Mon.  508. 01  Am.  Dec.  195. 

Where  a  warranty  is  given,  the  purchaser  may 

rely  on  the  positive  representation  or  assurance 

except  as  to  defects  which  are  obvious  to  the  pur- 

robaser  upon  casual  inspection  with  the  eye.  Brown 

V.  Freeman,  79  Ala.  406. 

If  there  is  an  express  warranty  as  to  quality  or 
value  tbe  thing  sold  not  being  open  to  the  inspec- 
tion of  the  buyer,  or  if  a  trick  or  device  is  em- 
ployed by  the  seller  to  prevent  such  inepection, 
the  buyer  may  rely  on  the  seller*s  statements. 
Handy  v.  Waldron,  18  R.  1. 567. 

A  sworn  statement  as  to  personal  examination 
'  of  timber  land  and  as  to  the  amount  it  Is  estimated 
'  to  contain,  may  be  relied  on  when  in  an  attempt  to 
verify  It  tbe  purchaser  is  directed  to  the  wrong 
parcel  which  appears  to  bear  out  tbe  estimate. 
McKlnnon  v.  VoUmar,  76  Wis.  82, 6  L.  B.  A.  12L 

The  purchaser  of  a  mortgage  has  a  right  to  rely 
-on  statements  of  the  seller  as  to  the  mortgagor's 
title,  especially  when  he  states  that  he  has  ex- 
amined the  title  and  found  It  as  he  represents  it 
to  be.    Baker  V.  Maxwell,  99  Ala.  668. 

A  person  Is  Justified  In  relying  on  a  representation 
made  to  htm  In  all  cases  where  the  representation 
is  a  positive  statement  of  fact  and  where  an  inves- 
tigation will  be  required  to  discover  the  truth. 
Foley  V.  Hoitry,  48  Neb.  188.    The  court  says  there 

•  are  some  cases  where  the  fact  lies  so  open  t)ef ore 
the  plaintiff  that  he  is  unwarranted  in  closing  his 

•  eyes  to  its  existence  and  depending  upon  the  state- 
ment made  to  him  by  tbe  other  party. 

A  contracting  party  may  rely  on  the  express 
'Statement  of  an  existing  fact  the  truth  of  which  is 
unknown  to  him  but  which  is  asserted  by  the  other 
•contracting  party  as  a  basis  for  mutual  agreement. 
Hanley  v.  Felty,  146  Ind.  194. 

In  King  v.  Wilson,  6  Beav.  124,  a  person  who  had 
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I  contracted  to  purchase  a  lot  said  to  contain  46  feet 
of  land  was  held  entitled  to  an  abatement  when 
the  land  measured  only  88  feet.  It  appeared  tbat  tbe 
contract  called  for  46  feet  but  the  abstract  abowed 
only  88  feet,  and  when  the  solicitor  of  the  seller 
was  asked  about  it  he  safcl  that  46  feet  was  right, 
that  there  bad  been  a  recent  admeasurement  of  it. 
And  tbe  court  said.  Was  the  defendant  then  to 
blame  for  not  going  to  ascertain  and  measure  ttf 
I  cannot  say  be  was. 

A  purchaser  of  bonds  of  a  corporation  may  rely 
npon  sutements  o  f  a  director  as  to  its  ttnanetal  con- 
dition when  he  assures  him  tbat  he  knows  all  about 
the  corporation  and  that  he  can  rely  oo  hla  state- 
ments.   Brake  V.  Grant,  36  Hun,  464. 

A  man  to  whom  a  particular  and  distinct  repre- 
sentation has  been  made  is  entitled  to  rely  on  tbe 
representation,  and  need  not  make  any  further  in- 
quiry. HuUv.Fields,76ya.504;Brown  V.Rice. 28 
Oratt.  478. 

The  obligee  In  a  bond  may  rely  on  the  statements 
of  a  surety  to  procure  his  release  that  the  principal 
is  not  Indebted  In  any  way  on  the  bond.  Hoitt  v. 
Holcumb,  82  N.  H.  202. 

A  purchaser  of  a  large  tract  of  timber  land  who  la 
told  by  tbe  seller  tbat  be  has  had  a  careful  estimate 
made  of  the  timber  on  the  tract,  and  wholaahown 
the  best  part  of  it  which  would  correspond  with 
tbe  estimate,  may  rely  on  theseller*8  sutement  of 
the  quantity  of  timber  contained  In  the  tract. 
Brotherton  v.  Heynolds,  164  Pa.  184. 

A  person  has  a  right  to  rely  upon  positive  state- 
ments or  warranties  of  the  vendor  as  to  the  quality  . 
of  the  article  be  offers  for  sale  if  the  article  is  not 
present,  or,  if  present,  its  appearance  does  not  con- 
tradict the  representation.  Van  Velsor  v.  See- 
berger,  69  III.  App.  888. 

In  Moreland  v.  Atchison,  19  Tex.  808.  it  is  said  If 
an  immigrant  upon  arriving  in  this  country  meets 
an  old  citizen  who  professes  familiaricy  with  the 
land  title  and  proposes  to  sell  him  land,  to  which 
he  assures  bim  he  has  a  perfectly  good  title,  and 
the  inmiigrant  relies  on  bis  superior  information 
and  trusts  bis  representation,  has  he  not  a  right  to 
do  so? 

If  one  party  npon  grounds  of  his  want  of  expe- 
rience and  Judf^ment  expressly  states  that  be  will 
confide  in  the  Judgment  of  tbe  other  party,  be  will 
be  protected  m  so  doing.  Hanger  v.  Gvins,  88  Ark. 
884. 

When  a  party  to  a  contract  places  a  known  trust 
and  confidence  m  the  other  party  and  acts  npon 
his  representations,  any  mlerepresentatiomi  by  U» 
party  confided  in  m  a  material  matter  constituting 
an  Inducement  or  motive  to  tbe  act  of  the  otiier 
party  and  by  which  an  undue  advantage  is  taken 
of  him,  is  regarded  as  fraud  against  which  equity 
will  relieve.  Davis  v.  Heard.  44  Mias.  60;  Hall  v. 
Thompson,  1  Bmedes  Sc  M.  488;  Foxworth  v.  Bul- 
lock, 44  Miss.  457. 

When  one  party  to  a  contract  places  a  known 
trust  and  confidence  in  the  otber  and  acts  upon  his 
opinion,  a  misrepresentauon  by  tlie  party  confided 
in  in  a  material  matter  constituting  an  induce- 
ment or  motive  to  the  act  of  the  other  party  and 
by  which  an  undue  advantage  is  taken  of  him  is 
regarded  as  a  fraud  against  wliloh  equity  will  re- 
lieve. Shaeffer  v.  Sleade,  7  Biackf.  179;  Peter  v. 
Wright,  6  Ind.  188. 

Where  a  person  is  deaimg  in  a  ease  requiring  a 
complicated  computation  |$rmterest  which   h» 
igitized  by  Vjw* 
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poles,  ezamiDed  the  gas  mains,  ascertained 
how  much  customers  were  paying  for  gas  and 
-■electric  light,  and  might  have  hired  an  expert 
to  examine  into  the  earnings  and  expenses  of 
the  plaintiff  in  running  the  plant,  with  a  view 
•to  discovering  whether  a  business  man  had 
«old  the  truth.     It  should  not  have  been  left  to 


the  jury  to  determine  whether  the  means  were 
at  hand  to  discover  the  falsity  of  the  state- 
ments made,  in  view  of  the  character  of  such 
statements  and  the  nature  of  the  property  sold. 
The  Herendant,  as  a  matter  of  law,  had  a  right 
to  rely  implicitly  upon  the  statements  made  by 
plaintiff  touching  the  character  of  this  plant. 


knows  the  other  person  Is  Incapable  of  making,  the 
otber  has  a  right  to  rely  on  hit  statement  of  what 
to  the  correct  amount.  Worley  v.  Moore,  T7  Ind« 
467. 

In  Fox  V.  Mackreth,  S  Cox,  Cb.  Gas.  327,  It  to 
said.  If  A  says  to  B I  know  the  value  of  the  sub- 
jeer,  and  If  you  will  trust  me  I  will  fairly  tell  you 
what  it  to  wortb,  and  A  at  the  same  time  knowe  tbe 
value  to  be  double  what  be  reprpMots  it  to  be, 
this  to  sucb  abuse  of  confidence  as  should  be 
relieved  asralnsC,  not  because  A  to  a  triietee.  but 
•because  he  stipulated  with  B  to  tell  him  fairly  the 
value,  and  be  broke  tbe  stipulation,  and  then  to 
7te  sure  it  makes  f  tUly  as  strong  a  case  as  that  of  a 
trustee. 

Where  one  assumes  to  have  knowledge  upon  a 
•subject  of  which  another  may  be  ignorant,  and 
Icnowingly  makes  false  statements  regarding  it, 
upon  which  the  other  re1ies.^and  to  injured,  it  does 
not  lie  with  him  to  say  that  the  person  who  took 
%to  word  and  relied  upon  it  as  that  of  an  honest  and 
truthful  man  was  guilty  of  negligence  In  so  doing. 
Eaton  v.  Winnie,  20  Mich.  160,  4  Am.  Rep.  877. 

b.  PotUive  Mtatement  of  fact$. 

Of  this  class  of  cases  are  those  in  which  there  to  a 
Toeitive  statement  of  facts  of  which  tbe  one  to 
whom  the  statement  to  made  is  ignorant. 

It  a  person  makes  positive  representations  of 
laots  the  other  party  to  tbe  contract  may  rely  on 
-them  unless  be  has  the  means  of  knowing  that 
they  are  incorrect,  in  bto  possession,  or  at  hand  and 
4ivailable.  Merriam  v.  Pine  City  Lumber  Co.  ZS 
Minn.  314. 

The  rule  of  caveat  emptor  to  not  applicable  as  a 
general  rule  when  false  and  fraudulent  representa- 
tions of  material  facta  are  made  by  tbe  vendor  and 
the  parties  have  not  equal  facilities  tor  ascertain- 
ing the  truth.  In  such  cases  the  purchaser  hOa 
right  to  rely  upon  tbft  statements  of  tbe  vendor. 
Btewart  v.  Stearos,  68  N.  H.  99, 66  Am.  Rep.  490. 

A  subscriber  to  shares  of  a  company  to  entitled  to 
rely  on  statements  of  fact  as  to  guaranties  of  in- 
terest by  tbe  contractor  and  a  foreign  govern- 
ment, and  if  the  statements  are  false  he  may  re- 
ecind  his  subscription  contract.  Kisch  v.  Central 
R.  Co.  8  De  G.  J.  &  S.  122, 84  L.  J.  Ch.  N.  8.546.  13 
Week.  Rep.  1006, 11  Jur.  N.  8.  646,  W  L.  T.  N.  8.  801. 

In  Ley  land  v.  Illing  wortb,  2  De  G.  F.  ft  J.  248, 
which  was  a  suit  by  a  purchaser  for  an  alleged  mis. 
'description,  the  statement  being  that  tbe  property 
was  well  supplied  with  water  when  the  supply  came 
from  the  city  waterworks,  •one  of  the  Judges  says 
If  the  statement  had  been  that  the  supply  was  ade. 
•quate  or  inadequate  it  would  have  been  a  question 
of  opinion  and  not  offset  and  the  purchaser  would 
have  been  put  on  inquiry,  tbe  intimation  being 
that  it  being  a  statement  of  fact  tbe  purchaser  had 
a  right  to  rely  on  it  without  making  inquiry. 

A  representation  by  tbe  seller  of  an  toland  that 
-ezoept  as  to  a  small  part  it  to  not  su  hject  to  inunda- 
tion to  an  assurance  upon  which  the  purchaser 
-may  rely  without  inquiry,  and  the  mere  fact  that 
he  inquires  about  tbe  small  part  that  is  said  to  be 
«o  subject,  and  to  told  that  it  can  be  protected  by  a 
levee  at  small  expense,  does  not  charge  him  with 
knowledge  that  tbe  whole  toland  to  subject  to  in- 
undatioo.  Boyce  v.  Q  rundy,  28  U.  S.  8  Pet.  210,  7  L. 
<ed.  656. 

A  buyer  of  personal  property  has  a  right  to  rely 
on  representations  of  the  seller  as  to  material  facts 
«7  L.  R.  A. 


concerning  tbe  property  purchased,  unless  they  are 
so  palpably  false  mat  they  could  not  deceive  or 
mtolead.    Reid  v.  Fiippen,  47  Ga.  278. 

The  value  and  richness  of  a  mine  and  its  conven- 
ience to  wood  and  water  are  not  mere  matters  of 
opinion  or  information,  representations  as  to 
which  by  the  seller  tbe  purchaser  cannot  place  re- 
liance upon.    Gilford  v.  Gary  111.  29  Cal.  589. 

The  purchaser  of  the  shares  of  a  corporation  may 
rely  on  tbe  representations  of  tbe  seller  that  all  of 
tbe  srockholderft  have  paid  par  for  their  stock. 
Coolldge  V.  Goldard.  77  Me.  578. 

Tbe  purchaser  of  a  patent  may  rely  on  statements 
of  the  vendor  as  to  the  price  at  which  other  per^ 
sons  will  furnish  certain  attachments  which  are 
necessary  to  be  used  in  connection  with  the  pat- 
ented article.    Peffley  v.  Noland,  80  Ind.  164. 

One  about  to  lease  a  farm  may  rely  upon  the 
statements  of  the  owner  that  the  farm  is  not  sub- 
ject to  overfloT  and  has  never  t>een  overflowed. 
Jones  v.  Hathaway.  77  Tnd.  14. 

Represeutations  as  to  rbe  amount  which  has  been 
invested  in  a  mine,  and  as  to  tbe  condition  of  the 
business,  and  as  to  the  cost  per  ton  of  tbe  mining 
operations,  are  statements  of  fact  upon  which  a 
person  who  is  solicited  totake  stock  in  the  mine  has 
8  right  to  rely.  Booth  v.  Smith,  18  DL  App.  266, 
Affirmed  in  117  liL  870. 

Representations  of  one  seeking  subscriptions  to 
the  funds  of  a  university  as  to  tbe  purposes  of  tbe 
school,  the  character  of  the  buildings  and  grounds, 
the  care  given  pupils,  and  tbe  rights  of  persons  sub- 
scribing to  tbe  funds,  may  be  relied  on.  Beaver  v 
flarrsville  University,  84  Ind.  245. 

A  contracting  party  has  an  absolute  right  to  rely 
on  the  express  statements  of  an  extoting  fact  the 
truth  of  which  to  known  to  the  opposite  party  and 
unknown  to  him  as  the  basis  of  a  mutual  engage- 
ment, and  to  under  no  obligation  to  inveetigaie  or 
verify  the  same.  Kramer  v.  Williamson,  186  Ind. 
665. 

Positive  statements  ss  to  tbe  personalty  covered 
by  a  mortgage,  and  as  to  tbe  financial  ability  of  the 
makers  of  notes,  which  to  not  known  by  the  pur- 
chaser to  be  false,  may  be  relied  on.  Henry  v.  Al- 
len. 93  Ala.  197:  Baker  v.  Maxwell,  99  Ala.  668. 

But  if  tbe  assertion  to  a  nude  assertion  it  is  that 
sort  of  a  misrepresentation  tl>e  truth  of  which  does 
not  lie  in  the  knowledge  of  tbe  one  making  it,  but 
may  be  inquired  into,  and  the  other  party  Is  bound 
to  do  so,  and  be  cannot  recover  a  damage  which  he 
has  suit ered  by  hto  laches.  Pasley  v.  Freeman,  8  T. 
R.6L 

IX.  8tatement8  not  eagQy  tested^ 

When  statements  are  made  concerning  facts 
which  the  one  to  whom  they  are  made  cannot  test 
without  difficulty,  he  may  rely  on  thenu 

a.  No  meant  ofknowUdge. 

If  the  purchaser  has  no  means  of  testing  the  sel- 
ler's statements  it  cannot  be  said,  as  matter  of  law, 
that  be  is  negligent  in  relying  on  them.  Sharp  v. 
Ponce,  74  Me.  470. 

InTuthiUv.  Babcock,  2Woodb.  ft  M.  298,  it  to 
said  there  can  be  little  serious  doubt  as  to  the  Jus- 
tice as  weU  as  law  of  a  person's  having  a  contract 
of  purchase  set  aside  for  false  representations  made 
to  procure  it  which  he  had  no  particular  means  of 
detecting  and  on  which  he  could  not  but  stronglj 
rely. 
89 
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So  long  as  defendant  did  not  actually  know 
the  representations  to  be  false,  it  was  under  no 
obligation  to  investigate  to  determine  tbeir 
truih  or  falsity.  In  Jiead  ▼.  Bunn,  82  N.  Y. 
280,  the  court'says:  * 'Every  contracting  parly 
has  an  absolute  right  to  rely  on  the  express 
statement  of  an  existing  fact,  the  tmth   of 


which  is  known  to  the  opposite  party,  and  un- 
known to  him  as  the  basis  of  a  mutusl  engage- 
ment; and  he  is  under  no  obligation  to  inves- 
tigate and  verify  statements,  to  the  truth  of 
which  the  other  party  to  the  contract,  with 
full  means  of  knowledge,  has  deliberately 
pledged  his  faith."    In  Redding  v.  Wright,  4» 


If  one  party  makes  a  representation  which  he 
knowB  to  be  false,  but  the  falsehood  of  which  the 
other  party  had  no  means  of  knowlov,  equity  will 
rescind  the  contract.  Bdwards  v.  M*Leay,  S 
Swanst.  804. 

If  the  means  of  knowledge  are  not  equally  avail- 
able to  both  parties  the  one  not  havinfr  the  means 
of  knowledfre  may  rely  upon  the  statements  of  the 
other.    Cottrill  v.  Knim,  100  Mo.  306. 

The  doctrloe  of  cavtal  enn)tor  does  not  apply 
where  the  seller  makes  express  represeo cations  in 
respect  to  matters  of  which  the  buyer  has  no 
knowledfce  and  no  means  at  hand  of  obtaining 
knowledire.    Fish  back  v.  Miller,  16  Kev.  428. 

By  the-statement  ''which  the  other  party  had  no 
means  of  knowiog**  is  meant  had  no  sufficient 
means  of  knowing.  Gonybeare  v.  New  Brunswick 
ftC.B.ftLandGo.lDeG.F.  ft  J.fi78,  28L.J.Ch. 
N.8.486. 

The  decision  in  that  case  was  reversed  In  New 
Brunswick  &  0.  B.  ft  Land  Co.  v.  Conybeare,  0  H. 
L.  Gas.  m.  81  L.  J.  Ch.  N.8.  297, 10  Week.  Rep.  80S, 
6  L.  T.  N.  8. 109,  but  the  definition  does  not  appear 
to  have  been  noticed  in  the  appellate  court, 
b.  Property  at  a  distance  ornotat  hand. 

If  the  property  is  at  a  distance,  the  seller  cannot 
rely  on  theirreat  credulity  of  the  buyer  to  excuse 
him  for  untruth.  Hanks  v.  M*Kee,  8  Idtt.  (Ky.)  228, 
18  Am.  Dec.  266. 

\irbere  representations  relate  to  a  road  which  is 
distant  from  the  place  where  they  are  made  and 
therefore  not  open  to  mspection,  the  one  to  whom 
they  are  made  is  not  bound  to  Inquire  into  the  truth 
of  the  representations.  Seller  v.  Clelland,  2  Colo. 
682. 

If  the  property  is  far  away,  or  the  purchaser 
knows  nothing  of  the  character  of  the  thing  sold, 
he  has  a  right  to  inform  the  other  party  that  he 
will  rely  on  his  statemenuin  regard  to  it,  and  hold 
him  to  such  statements  in  case  they  are  false. 
Bartlett  V.  Smith,  17  Fed.  Rep.  ««. 

If  a  statement  is  made  m  the  prospectus  of  a 
mining  company  which  is  situated  at  so  great  a  dis- 
tance that  it  cannot  be  inspected  by  an  intending 
purchaser  of  shares  he  may  ri'ly  on  the  statement 
contained  In  the  prospectus.  Smith  Case,  L.  B.  2 
Ch.614. 

Reliance  may  be  placed  on  statements  as  to  the 
solvency  of  a  corporation  doing  business  80  miles 
away.   Roes  v.  Hobeon,  181  Ind.  106. 

A  person  may  rely  upon  the  statements  of  an- 
other as  to  the  validity  of  a  tax  title  to  Und  which 
he  claims,  although  it  is  a  matter  of  public  rec- 
ord. If  the  person  to  whom  the  representations 
are  made  is  1,000  miles  away  from  the  records  and 
is  Ignorant  of  the  true  condition  of  the  title,  while 
the  other  person  has  full  knowledge  of  such  con- 
dition and  also  knows  that  his  adversary  is  igno- 
rant.   Matlack  v.  Shaffer,  61  Kan.  208. 

in  Van  Epps  v.  Harrison,  6  Hill,  67, 40  Am.  Deo. 
814,  where  the  i*epreeentation  was  in  relation  to  the 
condition  of  land  lying  within  ten  hours*  ride  of 
the  vendee,  the  court  says  that  the  credulity  of  the 
purchaser  furnishes  but  a  poor  excuse  for  the 
falsehood  and  fraud  of  the  vendor,  and  the  latter 
could  have  no  just  ground  for  complaint  if  he  is 
held  responsible  for  his  misconduct.  It  is  further 
said  that  common  prudence  requires  that  the  ven- 
dee should  ascertain  the  truth  of  such  assertions 
before  he  acts.  But  it  is  said  that  the  case  could 
not  be  distinguished  fiooi  Saadford  v.  Handy,  88 
»7  L.  R.  A. 


Wend.  260,  and  that  the  evidence  of  the  fa]8ehoo(> 
was  therefore  admissible  in  defense  of  an  action 
for  the  purchase  price. 

In  Sandford  v.  Handy,  28  Wend.  200,  the  oonrc 
says  that  if  the  vendee  had  no  opportunity  at  the 
time  to  examine  the  premises  he  had  a  right  to  rely 
on  representations  as  to  the  locution  of  the  land. 

Reliance  may  be  placed  on  statements  as  to  di^- 
tant  land.  Ladd  v.  Pigott,  114  UL  647:  Baker  v. 
Rockabrand,  118  111.  867;  Borders  v.  Kattleman,  142 
111.  00;  Bryan  v.  Suggs,  66  6a.  679;  Wolfe  v.  Pugh, 
101  Ind.  296;  Armstrong  v.  White.  0  Ind.  App.  688, 
Reversing  (Ind.  App.)  84  N.  E.  817;  Stevens  v.  Al. 
len,  61  Kao.  144;  Bean  v.  Herrick,  12  Me.  262, 28  Am. 
Dec.  176;  Deming  v,  Darliog,  148  Mass.  604. 2  L.  R. 
A.  74B;  GriiBn  v.  Farrier,  82  Minn.  474;  Bradley  v. 
Bosley,  1  Barb.  Oh.  126;  Linhart  v.  Foreman,  77  Va* 
640;  Miner  v.  Medbury,  6  Wis.  206;  Savage  v. 
Stevens,  126  Mass.  207^ 

Representations  as  to  land  at  a  distance  may  be- 
relied  on,  especially  where  the  vendee  is  dissuaded 
by  the  vendor  from  making  an  examination  of  the 
property.   Henderson  v.  Henshall.  64  Fed.  Rep.  826. 

But  in  Florida  it  is  held  that  a  purchaser  cannot 
rely  on  statements  as  to  the  value  of  land  or  ita 
condition  and  adaptation  to  particular  uses,  unlesr 
he  is  fraudulently  induced  to  forbear  inquiry 
which  he  would  otherwise  have  made.  Williams 
V.  McFadden,  28  Fla.  148.  The  court  says  that  the- 
bare  fact  that  the  property  is  situated  at  a  distanoe 
cannot  be  made  an  exception  to  the  rule  without 
a  violation  of  old  and  well-established  principles  of 
law. 

A  purchaser  of  a  quantity  of  hams  from  a  mem- 
ber of  a  board  of  trade  has  a  right  to  rely  on  bi» 
representation  rs  to  the  quality  and  condition  of 
the  hams,  notwithstanding  he  obtains  a  certificate' 
of  inspection  of  them  according  to  the  rules  of  th»- 
board  of  trade.   Thome  v.  Prentiss,  88  111.  99. 

Q.  Boundariee,  t ttuotion,  and  quantity  of  pniperfy.^ 

The  seller  of  land  cannot  impute  neglfsreDce  to- 
the  purchaser  in  relying  upon  his  statements  as  to- 
the  boundaries  of  the  tract.  Porter  v.  Fletcher,  2^ 
Minn.  498;  Olson  v.  Orton,  28  Minn.  86. 

A  statement  made  at  an  auction  sale  of  land,  tha^ 
the  lines  are  of  certain  length,  may  be  relied  on, 
Roberts  v.  French,  168  Mass.  60,  10  L.  R.  A.  666^ 
Stevens  v.  Giddings,  46  Conn.  612. 

The  purchaser  may  rely  on  statements  of  bound- 
aries unless  there  is  something  In  the  deed  to  lead 
the  one  to  whom  they  are  made  to  suspect  that  the 
statements  are  untrue.  Roberts  v.  Plaisted,  68 
Me.  886. 

A  purchaser  has  a  right  to  rely  on  the  statement 
of  the  seller  as  to  the  boundary  lines  of  the  prop- 
erty if,  when  he  suggests  procuring  a  lawyer  and 
having  the  title  examined,  the  seller  says  that  he 
has  the  papers  all  straight  and  it  is  all  right,  and 
he  has  a  perfect  title.  Schwenk  v.  Naylor,  102  N» 
Y.688. 

The  purchaser  of  real  estate  may  rely  on  the- 
statement  of  the  vendor  in  pointing  out  the  linea 
of  the  property  which  he  has  for  sale.  Cowger  v.. 
Gk>rdon,  4  Blackf.  lia 

Where  the  vendor  undertakes  to  state  or  point 
out  the  boundaries  or  location  of  the  property  he* 
is  selling  he  is  under  obligations  to  state  or  point 
them  out  correctly,  and  has  no  right  to  make  a. 
mistake  except  upon  the  penalty  of  responding  ixk 
damages.    Ounther  v.  Ullrich,  82  Wis.  222. 

A  purchaser  of  land  is  entttted  to  rely  on  tba 
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HiDO.  888  (a  case  very  mach  In  point),  the 
court  says:  *'If  the  representations  were 
fraudulently  made,  with  tne  intent  to  induce 
the  plaintiff  to  rely  upon  the  fact  being  as  rep- 
resented, and  to  act  upon  the  belief  thus  in- 
duced, the  wrongdoer  who  succeeds  in  such  a 
purpose  is  not  to  be  shielded  from  responsibil- 


ity by  the  plea  that  the  defrauded  party  would 
have  discovered  the  falsity  of  the  representa- 
tions if  he  had  pursued  such  means  of  infor- 
mation as  were  available  to  him."  While  the 
rule  has  been  In  some  cases  stated  in  terms 
more  favorable  to  plaintiff,  yet  no  decision  can 
be  found  which  establishes  a  doctrine  under 


veador*B  aMertions  about  the  boundaries,  and  Is 
not  bound  to  consult  the  reoorded  plat.  Lynch  v. 
Mercantile  Trust  Co.  18  Fed.  Bep.  4M. 

Unqualified  repreaentatioos  as  to  boundary  lines 
may  be  treated  as  warranties.  Hitohoock  v. 
Baughan,  44  Mo.  App.  42. 

A  purchaser  may  rely  on  the  pointing  out  by  the 
other  party  of  boundaries.  Weatherford  v.  Fish- 
back,  4  III.  170;  Brooks  ▼.  Biding,  46  Ind.  lA. 

But  the  ciroumstanoea  may  be  such  as  to  pre- 
clude a  reliance  on  statements  as  to  boundary. 

Where  buyer  and  seller  together  examine  the 
boundaries  of  a  tract  'of  land  havfnv  equal  facil- 
ities for  determining  where  they  run,  the  buyer 
will  not  be  permitted  to  rely  upon  the  mere  opin- 
ion of  the  seller  as  to  their  location.  Hill  v.  Bush, 
19  Ark.  522. 

A  purchaser  of  land  cannot  rely  on  the  represen- 
tations of  the  seller  as  to  the  boundary  lines  if  by 
common  and  ordinary  diligence  he  could  have 
learned  the  truth.    COarke  v.  Baird,  7  Barb.  0&. 

Reliance  cannot  be  placed  on  statements  as  to 
character  of  land  and  boundary  if  the  matters  are 
plainly  visible  and  the  purchaser  spends  a  long 
time  in  examining  the  property  before  he  pur- 
chases it    Hall  V.  Thompson,  1  Bmedes  ft  M.  448. 

If  the  purchaser  is  living  on  the  property  and  the 
comers  are  plainly  marked,  he  cannot  rely  on  the 
seller*s  statements  as  to  the  location  of  the  bound- 
ary lines.    Brooks  v.  Hamilton,  16  Minn.  81. 

A  purchaser  of  land  for  mill  purposes,  which  has 
been  surveyed  and  a  map  made  of  its  subdivisions, 
cannot  rely  on  representations  that  it  contains  a 
mill  site.  Oooke  v.  Jersey  County  School  Oomrs.  6 
111.  A87. 

A  statement  that  an  improvement  is  upon  a  oerw 
tain  section  of  Und  which  Is  equally  within  the 
reach  of  both  parties  will  be  relied  u  pon  by  the  other 
at  his  peril.    Hughes  v.  Sloan,  8  Ark.  141 

A  person  cannot  rely  on  the  statements  of  a  third 
person  as  to  the  boundaries  of  his  own  land.  Silver 
V.  Frazler,  8  Allen.  882, 81  Am.  Dec.  002. 

And  at  one  time  in  North  Oarollna  it  was  held 
that  a  purchaser  cannot  rely  on  the  seller's  state- 
ments as  to  where  the  boundary  lines  run,  but 
must  insist  on  a  survey.  Lytle  v.  Bird,  8  Jones,  L. 
222;  Credle  v.  Swindell,  68  N.  C.  808. 

But  subsequently  it  was  held  that  where  a 
grantor  has  been  in  pooDocolon  of  land  for  a  num- 
ber of  years  exercising  acts  of  ownership  his  posi- 
tive assurance  as  to  the  location  may  be  reason- 
ably relied  upon  without  a  survey.  The  court  says 
of  Lytle  V.  Bird  and  Credle  v.  Swindell  that  in  their 
opinion  the  principles  of  law  were  not  correctly 
applied  to  the  statements  of  facts  in  those  cases. 
Walsh  ▼.  Hall,  06  N.  C.  287. 

In  Connecticut  it  was  held  that  a  purchaser  of 
land  cannot  rely  on  representations  as  to  its  util- 
ity and  situation.    Sherwood  v.  Salmon,  2  Day,  ISA, 

But  that  ruling  was  overruled  in  Sherwood  v. 
Salmon,  5  Day,  438,  448,  6  Am.  Dec  167,  the  court 
saying  no  authority  can  be  found  to  the  doctrine 
that  a  man  must  use  due  diligence  to  prevent  be- 
ing defrauded.  In  order  to  prevent  reliance  on 
the  representations  the  defect  must  be  visible  and 
the  purchaser  must  be  in  a  situation  to  discern  it. 

The  purchaser  of  a  certificate  of  sherifTs  sale 
may  rely  upon  the  statements  of  his  vendor  as  to 
what  property  is  covered  by  it.  Oarmichael  v. 
Yandebur,  SOIowa,  661. 

The  buyer  of  land  may  rely  on  the  statements  of 
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the  seller  as  to  its  place  of  location.  Campbell  v. 
Franken,  66  Ind.  601;  McOibbons  v.  Wilder,  78  Iowa, 
681:  Upshaw  v.  Debow,  7  Bush,  447. 

It  cannot  be  said,  as  matter  of  law,  that  a  pur- 
chaser of  hind  has  no  right  to  rely  on  the  seller*s 
statements  as  to  the  amount  of  timber  upon  it, 
Whittoo  V.  Goddard,86  Yt.  780. 

The  purchaser  of  a  farm  may  rely  upon  the  vend. 
or*s  statements  as  to  the  amount  of  timber  land 
on  the  farm.    Hervey  v.  Parry,  82  Ind.  268. 

Beliance  may  be  placed  on  statements  as  to  the 
amount  of  timber  on  a  tract  of  land  based  on  the 
personal  knowledge  of  the  party  making  them. 
Chase  v.  Boughton,  08  Mich.  286w 

Statements  as  to  quantity  of  land  may  be  relied 
on.  Ledbetter  v.  Davis,  121  Ind.  110;  Pringle  v* 
Samuel.  1  litt.  (Kv.)  4S.  18  Am.  Dec.  214. 

A  purchaser  has  a  right  to  rely  on  the  state- 
ment of  the  vendor  as  to  the  number  of  acres  In 
the  tract  to  be  sold.  Couse  v.  Boyles,  4  N.  J.  Bq. 
212, 88  Am.  Dec.  614. 

A  purchaser  may  rely  on  a  positive  assurance  of 
the  seller  as  to  the  sise  of  the  parcel  of  land  to  be 
sold.    Starkweather  v.  Benjamin,  82  Mich.  806. 

A  purchaser  of  carpea  lying  on  the  floors  of  a 
house  may  rely  on  the  seller's  statements  of  the 
number  of  yards  they  contain.  Lewis  v.  Jewell, 
161  Maafi.846. 

The  purchaser  of  a  stock  of  groceries  in  a  store 
has  a  right  to  rely  on  the  statement  of  the  seller  as 
to  the  quantity  of  goods  in  stock.  Stones  v.  Rich, 
mond,  21  Mo.  App.  17. 

But  in  Maasachusetts  it  is  held  that  as  to  repre- 
sentations concerning  the  condition,  situation,  and 
value  of  real  estate,  the  rule  of  caveat  emptor  ap- 
plies.   Hogan  v.  Wixted,  188  Mass.  270. 

And  there  can  be  no  reliance  on  statements  of 
the  value  or  quantity  of  a  commodity  in  the  mar- 
ket. Foley  V.  Cowgill,  6  Blackf .  18.  82  Am.  Dec.  40; 
SUpp  V.  McCarty,  1  Blackf.  2d  ed.  618;  Gatling  t. 
NeweU,0Ind.678. 

d.  Goneealed/osCs. 

A  purchaser  of  a  farm  which  is  covered  with 
snow  has  a  right  to  rely  on  the  statements  of  the 
seller  as  to  the  character  of  the  soil.  Bisch  v.  Yon 
Lillienthal,  84  Wis.  260. 

A  purchaser  of  land  which  is  covered  with  snow 
may  rely  on  the  seller's  statements  as  to  its  charac- 
ter.   Bhoda  V.  Annis,  76  Me.  17,  46  Am.  Kep.  864. 

A  purchaser  of  real  estate  may  rely  on  the  sell- 
er's statement  that  there  is  no  coco  grass  on  the 
land  if  at  the  time  of  examining  it  such  grass  has 
been  cut  down  by  the  frost  so  that  its  detection 
would  be  a  matter  of  great  dilBculty.  Oswald  v. 
McGehee.28Miss.84a 

The  fact  that  the  purchaser  goes  upon  the  land 
will  not  prevent  hia  relying  upon  representations 
as  to  the  possibility  of  draining  it,  if  at  the  time  it 
Is  under  water  and  there  is  no  opportunity  of  as- 
certaining the  truth  in  regard  to  that  matter. 
Jackson  v.  Armstrong,  60  Mich.  66. 

A  purchaser  of  land  which  is  covered  by  the  high 
water  of  a  river  may  rely  on  the  representations  of 
the  seller  as  to  the  quantity  of  bottom  land  con- 
tained In  the  tract.    Gauldin  v.  Shehee,  200a.  681. 

The  purchaser  of  real  estate  may  rely  on  repre- 
sentations of  the  seller  that  the  land  is  so  under- 
drained  as  to  be  at  for  farming  equally  well  in  wet 
and  dry  seasons.   Korrls  v.  Tharp,  fS^nd.  47. 
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which  defendant  would  be  bound,  under  the 
circumstances  of  this  case,  to  make  any  inves- 
tigation or  inquiry  touching  the  truth  or  falsity 
ofthestatemenu  made  in  connection  with  the 
sale.  There  are  many  well-considered  cases 
which  sustain  our  view  that  defendant  bad  a 
right  implicitly  to  rely  upon  the  representa- 


tions made  by  plaintiff  with  respect  to  the 
character  of  the  property  to  be  purchased  by 
defendant.  In  addition  to  the  cases  already 
cited,  we  refer  to  Maxfldd  y.  Se/iwarU,  A 
Minn.  150,  10  L.  R.  A.  606;  Oardner  ▼. 
Trenary,  65  Iowa,  646;  Schumaker  y.  Mather, 
183  N.  Y.  590:  McCUUan  y.  SeotU  24  Wie.  81: 


e.  Facts  ptcuUarly  within  knovoHedoe  of  one  Btatina 
them. 

If  the  false  statements  are  of  matters  peculiarly 
within  the  knowledge  of  the  person  maklnflr  them, 
and  Hre  positive  afBrmatlons,  the  other  party  has  a 
right  to  rely  on  them.  Rorer  Iron  Go.  v.  Trout,  88 
Va.  897. 

Where  the  representation  is  of  a  fact  that  has 
Dothinsrto  do  with  opinion,  and  is  peculiarly  within 
the  knowledfre  of  the  party  roaklnfir  it,  the  other 
party  has  a  right  to  rely  on  it  though  the  means  of 
ascertaining  its  falsity  were  fully  open  to  him. 
Oammlil  v.  Johnson,  47  Ark.  885. 

When  representations  relate  to  a  material  fact 
within  the  knowledge  of  the  party  making  them, 
and  be  assumes  to  know  tbem  upon  his  personal 
knowledge  and  with  respect  to  which  the  party  to 
whom  they  are  made  has  not  the  present  opportu- 
nity or  ability  to  test  or  verify,  the  latter  will  have 
the  right  to  rely  upon  such  representations  in  the 
absence  of  facts  apparent  that  reasonably  arouse 
suspicion  and  throw  doubt  upon  ttielr  truth,  and 
he  will  not  be  bound  to  go  any  farther,  and  may 
Inquire  In  respect  thereof.  Bndsley  v.  Johns,  120 
111.  460,60  Am.  Hep.  672,  Affirming  17  III.  App.  466. 

A  person  may  rely  on  the  statements  of  another 
who  is  of  high  and  responsible  position,  which  are 
on  their  face  reasonable  and  prok>ab1e,  as  to  steps 
which  have  been  taken  to  obtain  a  loan  of  money 
the  proceeds  of  which  will  be  used  to  pay  a  tem- 
porary loan  which  is  sought  from  the  person  to 
whom  the  representations  are  made.  Lee  v.  Le- 
mert.  26  Kan.  ill. 

An  agent  who  is  to  settle  accounts  for  another 
person  may  rely  upon  the  statements  of  the  other 
person  as  to  the  amount  due.  May  v.  Magee,  66 
III.  112. 

Representations  of  an  insurance  agent  that  the 
company  has  paid  dividends  of  a  certain  amount 
for  a  number  of  years,  which  fact  he  pretends  to 
figure^  out  from  tables  furnished  by  the  company, 
are  not  statements  of  opinion  or  trade  talk  upon 
which  the  insured  has  no  right  to  rely,  although  it 
would  have  been  possible  for  him  to  have  ascer- 
tained the  falsity  of  the  statements.  Beokwith  v. 
Ryan,  66  Ck>nn.  560. 

The  purchaser  of  a  mortgage  may  rely  on  the 
statements  of  the  seller  that  he  has  not  received 
payment  of  any  of  the  notes  secured  thereby. 
Hezter  v.  Bast,  125  Pa.  62. 

A  person  19  Justified  in  believing  statements  by 
the  other  contracting  party  that  be  is  of  the  same 
religious  belief  as  the  one  to  whom  the  statements 
are  made.    Newman  v.  Smith,  77  Cal.  22. 

One  who  contracts  with  a  workman  for  services 
within  his  art  or  calhng  has  a  right  to  rely  on  his 
representations  as  to  his  skill  because  such  repre- 
sentations are  supposed  to  be  peculiarly  within  the 
knowledge  of  the  person  making  them.  Unless 
the  representations  are  so  obviously  ridiculous  and 
impracticable  that  a  person  having  capacity  to 
contract  at  all  would  not  be  deceived  by  tbem,  as, 
if  one  undertakes  to  build  a  tower  to  the  moon. 
McGar  v.  Williams,  26  Ala.  460,  62  Am.  Dec.  780. 

A  representative  of  a  land  company  who  visits  a 
manutaoiuring  company  for  the  purpose  of  nego- 
tiating a  contract  for  the  removal  of  the  manu- 
facturing plant  to  the  land  company*s  land,  wbo 
knows  nothing  about  the  working  of  the  plant  or 
the  capital  of  the  company,  has  a  right  to  rely  on 
the  representations  of  the  oompany*s  manager. 
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Leicester  Piano  Co.  y.  Front  Roysl  ft  R.  Improy. 
Co.  8  U.  S.  App.  874, 66  Fed.  Rep.  190. 

A  stone  company  has  a  right  to  rely  on  the 
statement  of  the  engineer  of  a  railroad  as  to  the 
feasibility  of  constructing  a  switch  from  tiie  road 
to  the  quarry,  and  of  the  officers  of  the  railroad 
company  as  to  the  existence  of  a  contract  by  which 
a  rival  company  has  agreed  not  to  compete  for  the 
business  of  that  quarry.  Louisville,  N.  A.  fr  a  R. 
Co.  V.  Bodenschatz-Bedford  Btone  Ck).  141  Ind.  261. 

The  purchaser  of  an  engine  may  rely  on  the  sell- 
er's statements  as  to  its  age  and  condition.  Hai- 
ard  V.  Irwin,  18  Pick.  106. 

The  purchaser  of  real  estate  may  rely  on  repre- 
sentations as  to  the  location  of  streets  which  are 
not  shown  on  recorded  maps.  White  v.  Smith,  64 
Iowa,  288. 

The  purchaser  of  a  mill  mtfy  rely  on  representa- 
tions of  the  owner  as  to  the  character  and  quality 
of  the  machinery  in  it,  the  custom  of  the  mill,  and 
its  earnings.    Bloomer  v.  Gray,  10  Ind.  App.  826. 

The  purchaser  of  a  business  may  rely  on  t^e  sell- 
er^ statement  of  the  amount  of  business  done 
at  the  stand,  for  the  purpose  of  determining  the 
value  of  the  goodwill.  Byrne  y.  Stewart*  124  Pa. 
450. 

One  about  to  purchase  a  share  in  another^  busi- 
ness may  rely  upon  bis  statements  as  to  the  amount 
of  business  done  and  the  yearly  income  from  It. 
Dwiffbt  v.  Chase.  8  111  App.  67. 

A  person  who  purchases  an  interest  in  a  partner- 
ship concern  has  a  right  to  rely  on  the  representa- 
tions of  the  seller  as  to  the  condition  of  the  oon- 
cern.    Brown  v.  Norman,  66  Miss.  860. 

Although  it  has  been  held  that  a  buyer  of  an  in- 
terest in  a  business  who  has  ample  opportunity  to 
examine  the  goods  and  books  of  the  business  has 
no  right  to  rely  on  the  representations  of  the  sell- 
er concerning  the  value  of  the  goods  or  the 
amount  of  business  wliich  has  been  previously 
done.  Poland  v.  Brownell,  181  Mass.  188^  41  Am. 
Rep.  216. 

A  person  about  to  take  insurance  and  a  loau 
from  an  insurance  company  has  a  right  to  rely  on 
the  statements  of  the  solicitor  as  to  what  the  cost 
will  be.  Union  Cent.  L.  Ins.  Co.  y.  Huyck,  6  Ind. 
App.  474. 

One  about  to  lease  a  coal  mine  may  rely  on  the 
statements  of  the  lessor  as  to  the  amount  which  has 
been  worked  out  and  the  amount  which  is  under 
water.    Arbuckle  v.  Biederman,  04  Ind.  168. 

A  purchaser  of  a  newspaper  may  rely  on  the 
representations  of  the  seller  as  to  the  amount  of 
business  don<9  and  the  profits  of  the  establishment. 
Harvey  v.  Smith,  17  Ind.  272. 

The  purchaser  of  real  estate  may  rely  on  the 
vendor's  statements  that  he  has  sold  other  lots  in 
the  vicinity  at  certain  prices.  Kertz  v.  Dunlop,  18 
Ind.  277. 

As  to  questions  of  title,  see  Mupra,  YL  e. 

Bdatiom  between  landlord  and  tenanL 


A  person  purchasing  property  subject  to  a  : 
may  rely  on  the  statement  of  the  owner  as  to  the 
amount  of  rent  received  for  it  Eklns  v.  Tree- 
ham,  1  Lev.  102;  Lysney  y.  Selhy,  2  Ld.  Uaym.  1118. 

In  McSbane  v.  Hazlehurst,  60  Md.  107,  it  seems  to 
be  admitted  that  one  about  to  purchase  from  a 
landlord  may  rely  on  his  statements  as  to  the  state 
of  accounts  between  him  and  hls^tenant. 
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CaldweU  y.  Henry,  76  Mo.  254;  Oswald  ▼.  Jf6- 
Oehee.  28  Miss.  840;  CottriU  v.  Krum,  100  Mo. 
898;  Campbell  v.  Frankem,  65  Ind.  591;  Kerr, 
Fraud  ft  Mistake,  77,  80,  81;  £^i<a(:wA  v. 
^f«A«r,  51  MiDD.  800;  Alfred  Sftrimpton  db  Sons 
¥.  Philbrick,  53  Minn.  866;  Bamd<  t.  Freder- 
ick, 78  Wis.  1, 11  L.  R.  A.  199;  Bigelow.  Fr. 


522-528.  We  are  aware  that  cases  can  l^e 
found  which  exact  from  the  buver  more  care 
in  ascertaining^  the  truth  or  falsity  of  repreaen- 
tations  than  the  decisions  Just  cited.  These 
cases  appear  to  us  to  have  been  rightfully  de- 
cided, in  view  of  the  facts.  In  determining 
what  the  courts  in  such  cases  intended  to  hold. 


f  .  Begardino  patents. 

A  purchaser  of  a  patent  rierbt  may  rely  on  the 
representations  of  the  seller  as  to  what  is  covered 
by  the  patent.  Rose  v.  Hurley,  80  Ind.  77;  David  v. 
Park,  108  Mass.  601. 

A  purchaser  of  a  right  to  construct  and  sell  a  new 
invention  may  rely  on  the  representations  of  the 
inventor  as  to  what  the  machine  will  do.  Oaty  v. 
Holcomb,  44  A  rk.  216. 

A  purchaser  or  patented  articles  to  be  resold  has 
ariffht  to  rely  on  the  represeoiations  of  the  manu- 
facturer as  to  the  usefulness  and  snitablenese  of 
the  articles  to  be  furnished.  Tabor  t.  Feters,  74 
Ala.  90. 

A  corporation  purchasing  the  right  to  sell  an  in- 
yention  may  rigbtruHy  rely  upon  the  statements 
and  repieseo cations  of  the  vendor  as  to  its  utility 
and  success,  and  is  not  bound  by  the  doctrine  of 
caveat  emptor,  Iowa  Bconomlc  Heater  Co.  )  v. 
American  Rconomlc  Heater  Co.  88  Fed.  Bep.  736^ 

One  who  Bas  no  knowledge  of  the  process  of 
working  steel  may  rely  on  the  statements  of  a  per- 
son who  bas  been  engaged  in  that  business  for 
many  years  that  he  has  invented  a  process  which  Is 
a  great  improvement  on  the  processes  then  in  use, 
and  will  be  very  valuable.  Page  v.  Dickerson,  28 
Wis.  694. 

Vendees  of  a  patent  right  may  rely  on  the  state- 
ments of  the  vendor  as  to  the  terms  of  contracts 
which  have  been  made  with  other  persons  for  the 
sale  of  the  patented  arttde.  Gkitling  v.  Newell,  12 
Ind.  118. 

The  representations  of  an  inventor  for  the  pur- 
pose of  effecting  a  sale  of  his  invention  may  be  re- 
lied upon.    Hicks  V.  Stevens,  121  HI.  186. 

A  vendee  of  a  patent  right  has  a  right  to  rely  on 
statements  of  the  vendor  as  to  the  value  of  the  ter- 
ritory which  he  is  to  buy  concerning  which  the 
vendor  professes  to  have  accurate  iuformation. 
Allen  V.  Hart,  72  DL  104;  Allln  v.  Millison,  72  111. 
201;  NeU  v.  Cummings,  76  HL  170. 

But  it  has  been  held  that  no  reliance  can  be 
placed  on  statements  as  to  value  of  invention. 
Marshall  V.  Peck,  1  Dana,  611. 

Statements  as  to  whata  patent  right  cost  the  vend- 
or, or  was  sold  for  by  him,  or  of  offers  which  he 
has  had  for  it,  or  the  profits  that  can  be  derived 
from  it,  cannot  be  relied  on.  Bishop  v.  Small,  68 
Me.  12. 

A  statement  of  an  Inventor  of  an  attachment  for 
stoves  for  the  use  of  petroleum  as  fuel,  that  it  was 
Of  great  value,  that  thefe  was  no  dirt,  amel^  or 
smoke,  that  it  burned  along  time  and  could  be  run 
at  small  expense,  cannot  be  relied  on  because  it  is 
mere  dealer*s  talk.  KimbaU  v.  Bangs,  144  Mass. 
8S1. 

The  statement  of  the  vendor  of  a  patented  article 
of  right  to  the  vendee,  that  it  Is  a  valuable  and  use- 
ful Improvement,  is  but  an  expression  of  an  opin- 
ion upon  which  the  vendee  has  no  right  to  rely, 
especially  If  be  examines  the  article  himself.  Bain 
V.  Withey,  107  Ala.  223. 

g.  SlalementBtomereant{l$  aoency. 

A  seller  of  goods  has  a  right  to  rely  on  state- 
ments which  the  purchaser  has  made  to  a  mercan- 
tile agency  as  to  his  financial  condition.  Gk>odwin 
V.  Goldsmith,  17  Jones  &  S.  101;  Oainesville  Nat. 
Bank  v.  Bamberger,  77  Tex.  48. 

A  person  selling  goods  has  a  right  to  rely  upon 
representations  of  the  purchaser  made  through  a 
«7  L.  R.  A 

•.    See  also  42  L.  R.  A.  427. 


commercial  agency.  Wilmot  v.  Iiyon,  11  Ohio  C. 
a288. 

A  vendor  of  goods  may  rely  on  the  fairness  and 
honesty  of  a  statement  made  by  his  customer  to  a 
commercial  agency.  Silberman  v.  Munroe,  104 
Mich.  852. 

A  representation  to  a  mercantile  agency  as  to  the 
person's  own  flnanoial  ability  must  be  such  a«  to 
be  likely  to  deceive  a  prudent  man  in  order  to  jus- 
tify a  reliance  on  it.  Baton,  C.  &  B.  Co.  v.  Avery» 
88  N.  T.  81, 88  Am.  Bep.  880. 11 N.  Y.  Week.  Dig.284 

In  Schram  v.  Strouse  (Tex.  Civ.  App.)  28  8.  W. 
202,  it  seems  to  be  held  that  reliance  may  be  placed 
on  statements  furnished  a  commercial  agency  us  to 
the  financial  standing  of  a  merchant  if  there  aro 
no  suspicious  circumstances  tending  to  discredit 
them,  and  due  allowance  is  made  for  the  changea 
which  may  have  taken  place  since  the  statement 
was  rendered. 

Z.  Fiduciary  rdations. 

If  relations  of  confidence  exist  between  the- 
partiee,  one  may  trust  the  statements  of  the  other. 
Smith  V.  Patterson,  83  Ohio  SL  70. 

If  there  are  reiatlons  of  trust  and  confidence  be- 
tween the  parties  one  may  rely  on  the  statements' 
of  the  other.    Bradner  v.  Strang,  28  Hun,  446w 

Bepresentatloos  of  an  agent  as  to  the  value  of 
property  may  be  relied  on  by  his  principaL  Che> 
oey  V.  Gleason,  126  Mass.  166. 

The  purchaser  of  a  note  secured  by  mortgage 
may  rely  on  the  statements  of  the  seller,  who  has* 
been  his  intimate  friend  and  done  business  for  him 
on  former  occasions,  as  to  the  value  of  the  land  em- 
braced in  the  mortgage  which  the  seller  claimed  to 
have  examined.    Nolte  v.  Beichelm,  06  IlL  42S. 

Parties  to  an  agreement  of  special  partnership 
for  the  purchase  of  real  estate  bear  a  fiduciary  re- 
lation toward  each  other  so  that  each  has  a  right 
to  rely  implicitly  on  all  statements  of  the  other 
concerning  matters  pertaining  to  the  business  rela- 
tions.   Davenport  v.  Buchanan,  6  S.  D.  876. 

Where  two  persons  have  for  a  longtime  had  joint 
transactions,  and  one  has  unt>ounded  confidence  in 
the  other  and  permits  him  to  manage  the  busmess 
and  leaves  his  share  of  the  profits  In  his  hands, 
which  are  invested  in  another  transaction,  reliance 
can  be  placed  on  the  statements  of  the  latter  as  to 
the  state  of  accounts  as  a  basis  for  a  settlement. 
Wells  V.  McGeoch,  71  Wis.  196. 

Where  persons  are  forming  a  corporation,  and 
part  of  them  are  to  pay  up  their  shares  of  stock  by 
property  at  cost,  the  others  have  a  right  to  rely 
upon  their  statemeots  as  to  what  cost  is.  Teach- 
out  V.  Van  Hoesen,  76  Iowa,  113, 1 L.  K.  A.  664. 

If  there  is  a  relation  of  confidence  existing  be- 
tween the  parties  oi^e  will  not  be  permitted  to 
abuse  it  by  taking  advantage  of  false  representa- 
tions made  to  the  other.  M'Cormick  v.  Malin,6 
Blackf.  609. 

If  there  are  fiduciary  lelationB  between  the  par- 
ties one  may  rely  upon  the  statements  of  the  other 
as  to  the  cost  of  property  about  which  they  are 
making  a  contract.    Hauk  v.  Brownell.  120  111.  163. 

See  also  cases  of  reliance  on  statements  as  to  con- 
tents of  paper,  nipra^  V.  b. 

XL  Statements  of  third  persons. 

More  confidence  seems  to  be  justified  in  state- 
ments of  third  persons  than  in  those  of  parties  to 

Digitized  by  VjOOQIC 


614 


North  Dakota  Supbbms  Q>ubt. 


July, 


the  language  of  each  opinion  mu^t  he  read,  In 
the  light  of  the  facts  of  the  particular  case. 
The  unmistakable  drift  is  towards  the  Just  doc- 
trine that  the  wroDcdoer  cannot  shield  himself 
from  liability  by  askio^  the  law  to  condemn 
the  credulity  of  his  victim.  The  falsity  of  the 
statement  may  be  apparent  because  the  thing 
misrepresented  is  before  the  buyer,  and  the 
most  casual  look  will  suffice  to  discover  the 
falsehood,  no  artifioe  being  used  to  divert  his 
attention;  or  the  statement  may  carry  its  own 
refutation  upon  its  face, — may  be  so  absurd  or 
monstrous  that  it  is  palpably  false,  as  a  state- 
ment by  a  person  carrying  on  a  business  known 
to  the  purchaser  to  be  very  small  that  the  re- 
ceipts of  the  business  are  91,000,000  a  year. 
In  these  and  other  similar  cases  the  law  will 
not  allow  a  person  to  assert  that  he  was  de- 
ceived. But  the  general  rule  is,  and,  upon 
principle,  must  be,  that  the  question  is  one  of 
reliance  by  the  buyer  upon  the  false  statement 
of  the  seller.  Whether  it  was  wise  for  him  to 
relv  upon  it,  whether  he  was  prudent  in  so 
doing,  whether  he  is  not  chargeable  with  neg- 
ligence in  a  certain  sense  in  not  investigating,— 
these  inquiries  are,  in  general,  immaterial,  pro- 


Tided  the  purchaser  has  In  fact  been  deceived. 
The  circumstances  under  which  fraud  is  accom- 
plished are  so  varied,  the  nature  of  the  propert  j 
and  the  character  of  the  misrepresentations  are 
so  widely  different,  in  different  cases,  that  it  is 
unwise  to  attempt  to  enunciate  with  precision 
a  general  role  by  which  all  cases  shall  be  gov* 
emed.  It  is  better  to  decide  the  cases  as  Uiey 
arise,  keeping  in  view  the  general  principle 
that  courts  will  not  readily  listen  to  the  plea 
that  the  defrauded  party  was  too  easily  de- 
ceived. For  this  error  in  the  charge,  the  Judg- 
ment will  be  reversed,  and  a  new  trial  granted. 
We  wish,  however,  before  flnallv  disposing 
of  this  case,  to  settle  the  rule  of  damages. 
The  trial  Judge  seems  to  have  given  the  Jury 
two  different  rules  touching  the  measure  of 
damages.  While  we  are  not  prepared  to  say 
that  we  would  reverse  the  case  on  this  point 
alone,  in  view  of  the  fact  that  defendant's 
counsel  appears  to  have  requested  the  court 
to  charge  the  Jury  that  what  we  regard  at 
the  improper  rule  was  in  fact  the  correct 
one.  yet  to  avoid  a  reversal  on  this  ground 
in  the  future,  we  will  now  decide  what  is  the 
proper  measure  of  damages  in  a  case  of  this 


It  may  be  oredullty  amoantlnflr  to  folly  for  either 
of  the  contracting  parties  to.  trust  to  the  represen- 
tations of  the  other  about  the  matter  which  Is  the 
subject  of  neirotlatloD  between  them  while  at  the 
same  time  either  may  be  at  11t>erty  to  confide  in  the 
flame  representations  from  a  third  person  not  a 
party  to  the  contract.  Hoitt  v.  Holoomb,  88  N.  H. 
20B. 

A  merchant  has  a  rlRht  to  rely  on  a  letter  to  him 
by  a  third  person  as  to  the  credit  of  one  who  wishes 
to  I  purchase  goods.  Einstein  v.  Marshall,  58  Ala- 
163. 2ft  Am.  Rep.  790. 

A  purchaser  has  a  rl^ht  to  rely  on  the  represeq- 
tailona  of  a  third  person  to  whom  he  Is  referred, 
as  to  the  value  of  the  property  to  be  bought.  Ken- 
ner  v.  Harding,  85  lU.  264,  28  Am.  Bep.  616. 

A  person  to  whom  another  Is  sent  to  Jeam  the 
floandal  standing  of  a  third  cannot,  after  be  has 
knowingly  made  false  statements,  insist  that  he  was 
not  a  person  upon  whose  opinions  the  other  had  a 
right  to  rely.    Runge  v.  Brown,  28  Neb.  817. 

Where  a  man  forged  his  wife*  s  name  to  a  bill 
drawn  In  her  favor,  and  then  gave  It  to  a  third 
person  to  procure  Its  discount,  stating  that  his  wife 
bad  indorsed  it,  the  court  held  that  the  third  per- 
son was  entifled  to  rely  on  the  statement,  and  that 
if  he  was  compelled  to  indorse  It  himself  to  pro- 
cure its  discount  and  was  then  compelled  to  pay  It, 
the  wife  could  not  restrain  him  from  suing  the  ac- 
ceptor upon  the  bill.  Dawson  v.  Prince,  2  De  G.  & 
J.  U,  27  L.  J.  Ch.  N.  8. 100,  4  Jur.  N.  8. 487. 

A  person  requested  by  another  to  furnish  mate- 
rial to  third  persons,  under  contract  to  do  work  for 
the  person  making  the  request,  may  rely  on  state- 
ments of  the  latter  that  he  has  money  enough  In 
his  hands  due  on  the  contract  to  pay  for  the  mate- 
rials.   Daniel  v.  Robinson,  66  Mich.  286. 

XIL  Active  fraud  or  eoncealmewL 
One  selling  stock  of  a  corporation  may  rely  on 
statements  of  the  president  as  to  the  value  of  the 
stock  when  the  president  la  professing  to  aid  him 
In  making  the  sale,  while  in  reality  he  is  having  the 
stock  bought  In  for  himself.  Fisher  v.  Budlong,  10 
R.I.625. 

That  the  purchaser  of  cattle  might  have  welahed 
them  and  ascertained  their  weight  will  not  prevent 
his  taking  advantage  of  a  miesttitement  by  the  sell- 
er of  their  weight,  if  at  the  time  the  statement  was 
made  the  seller  had  weighed  them  and  knew  that 
S7  L.  R.  A. 


his  statement  was  false.  Bbrdsey  v.  Butterflold,  M 
Wis.  52. 

If  the  conduct  of  the  one  making  the  represen* 
tatioDS  is  such  as  would  naturally  tend  to  lull  sus- 
picion be  cannot  complain  if  the  person  to  whom 
the  representations  are  made  relied  upon  them  as 
true.    Burr  V.  Wllison,  22  Minn.  206. 

An  attempted  investigation  will  not  prevent  re- 
liance on  representations  if  artifice  was  used  to 
prevent  the  investigation  from  being  full  and  com- 
plete. Wainsoott  V.  Occidental  Bldg.  ft  L.  Asso. 
96  0S1.26& 

A  person  may  rely  on  the  representations  of  the 
bther  party  if  the  latter  uses  artifice  to  prevent  bis 
investigating  for  himself.  Hanscom  v.  Drullard, 
70  CaL  284;  Boseman  v.  Canovan,  48  GaL  111. 

In  Swimm  v.  Bush,  28  Hlch.  00,  it  was  held  that  a 
seller  of  Und  was  not  negligent  in  relying  on  the 
statement  of  the  purchaser  where  the  land  was  sit- 
uated at  the  purchaser's  home  which  was  distant 
from  the  seller's  home,  and  the  purchaser  sought 
the  seller  with  letters  of  introduction  and  recom- 
mendation and  made  statements  for  the  purpose 
of  defrauding  the  seller  at  the  same  time  induc- 
ing him  not  to  take  steps  to  inform  himself  from 
other  sources. 

When  a  purchaser  without  negligence  has  been 
induced  by  the  arts  of  a  cheating  seller  to  rely  upon 
material  statements  which  are  knowingly  false,  and 
Is  thereby  damnified,  it  can  make  no  difTerence  in 
what  respect  he  has  been  deceived.  Picard  v.  Mc- 
Cormlck,  U  Mich.  68. 

If  representations  concerning  a  farm  are  made  by 
one  in  whom  the  one  to  whom  they  are  made  Is 
justified  in  reposing  confidence,  and  he  prevents  by 
his  baste  an  examination  of  the  farm,  the  one  to 
whom  the  statements  are  made  may  rely  on  them. 
Brady  v.  Finn.  162  Mass.  260. 

Although  the  means  of  correct  information  are 
equally  open  to  both  parties,  yet.  If  either  of  them 
does  or  says  anything  tending  to  impose  upon  the 
other,  and  he  is  imposed  upon  to  his  injury,  the  con- 
tract will  not  be  allowed  to  stand.  Taymon  v. 
Mitchell.  IMd.Cb.  496. 

One  who  sells  a  patent  by  means  of  fraudulent 
artifices  used  In  making  the  tests  will  not  be  al- 
lowed to  protect  himself  against  the  dkim  that  his 
victim  was  easily  deceived  and  did  not  act  In  the 
matter  with  reasonable  prudence.  Gardner  v.  Tren- 
ary,  66  Iowa,  64A» 
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kind.  The  pnrcbase  price  of  tbe  plant  was 
$86,800.  Tbe  court  Beveral  times  charged 
tbe  jury  that  the  measure  of  damages  was  tbe 
difference  between  this  agreed  price, — i.  e., 
^85,800,— and  what  the  plant  was  really  worth 
at  tbe  time  of  the  sale.  In  other  parts  of  the 
charge  tbe  court  told  to  tbe  Jury  that  the  dam- 
ages that  defendant  was  entitled  to  recover 
were  the  difference  between  what  the  plant 
would  have  been  worth  if  as  represented  and 
what  it  actually  was  worth  at  the  time  of 
fiale.  It  is  obvious  that  these  two  rules  cannot 
te  reconciled.  One  gives  to  the  partydecelved 
the  full  benefit  of  his  bargain.  The  other 
does  not.  We  are  clear  that  tbe  best  reason 
4s  with  the  doctrine  that,  where  one  is  de- 
ceived and  defrauded,  be  can  recover  as  dam- 
ages the  difference  between  tbe  value  of  what 
he  would  have  obtained  had  the  stateipent 
been  true  and  the  value  of  what  he  actually 
'  received.  This  represents  his  actual  loss  by 
reason  of  the  fraud  of  the  seller,  on  the  theory 
that  he  does  not  rescind  the  contract.  Of 
course,  if  be  sees  fit  to  rescind  for  fraud,  he 
can  only  recover  back  what  he  has  paid.    But 


if  he  desires  to  stand  by  the  agreement,  as  he 
has  a  perfect  right  to  do,  be  can  logically  say 
to  tbe  wrongdoer:  "Jf  vou  had  told  me  the 
truth,  tbe  property  would  have  been  worth  so 
much.  It  is  not  worth  so  much  because  it  is 
not  as  you  represented  it.  I  demand  that  you 
make  good  the  difference  in  money."  While 
the  decisions  are  at  variance  on  this  proposi- 
tion,  a  host  of  cases  can  be  cited  to  support 
the  rule  we  establish  in  this  state.  P'lqe  v. 
WaU,  87  Mich.  416;  WiUiami  v.  MeFadden, 
28  Fla.  148;  Njfseuiander  v.  Lowman,  124  lod. 
684;  Noye9  v.  Blodgett,  68  N.  H.  602;  8tile9  v. 
WhiU,  11  Met  856,  46  Am.  Dec.  214;  Lunn  v. 
ahermer,  98  N.  C.  164;  Vail  v.  Reynolds,  118 
N.  T.  297;  Mone  v.  Hutehim,  102  Mass.  499; 
Ihran  v.  Eaton,  40  Minn.  85;  Wodman  v. 
Wirl^baugK  22  Neb.  490;  Drew  v.  Beall,  62111. 
167;  Cox  V.  Qerkin,  88  111.  App.  840-844; 
Wynn  v.  Longley.  81  111.  App.  616;  Erumm  v. 
Beach,  96  N.  T.  898-400:  Whitney  v.  Allaire. 
1  N.  Y.  806;  Home  v.  Walton,  117  111.  180; 
Jackson  v.  Armstrong,  60  Mich.  66;  Matlock 
V.  Reppy  (Ark.)  14  S.  W.  646;  Reggio  v.  Brag- 
giotti,  7  Gush.  166;  Woodward  v.  Thaeher,  21 


If  an  actual  survey  Is  prevented  by  tbe  artifice 
and  contrivance  of  the  seller  his  represeatatlODS 
as  to  quantity  may  be  relied  on.  filll  v.  Brewer, 
TSN.aiW. 

If  tbe  purcbaaer  Is  prevented  from  making  any 
Investigation  by  the  assertions  and  solicitations  of 
tbe  seller  be  may  rely  on  the  representations  made. 
Harris  v.  McMurray.  S3  Ind.  9. 

Tbe  fact  that  tbe  means  of  knowledge  are  at  band 
will  not  prevent  the  reliance  upon  statements  of 
tbe  other  party  tf  the  latter  Induces  him  to  rely  on 
the  representations.    Matlock  v.  Todd,  19  Ind.  180. 

XIII.  Statutes. 

In  Georgia,  by  statute,  a  purchaser  has  a  right  to 
rely  on  the  representations  of  the  vendor  as  to  the 
boundaries  of  tbe  property.  Elder  v.  Allison,  46 
€a.  13. 

Tbe  statute  of  frauds  has  some  effect  on  tbe  right 
to  rely  on  representations. 

If  tbe  contract  Is  reduced  to  writing  tbe  pur- 
obaser  cannot  rely  on  statements  made  during  the 
negotiation  of  tbe  sale.  Pickering  v.  Dowson,  4 
Taunt.  779. 

Representations  not  incorporated  in  tbe  written 
contract  cannot  be  relied  on.  McKlnney  v.  Her- 
rick,  66  Iowa,  414. 

But  the  mere  fact  that  the  contract  is  reduced  to 
writing  will  not  prevent  Its  being  set  aside  for  fraud 
in  statements  which  lead  up  to  it.  Boyce  v.  Grundy. 
28 U.S. 8 Pet. 210.  7L.ed.  656. 

XIV.  (Question  for  jury. 

In  some  cases  the  question  of  the  right  to  rely  on 
statements  has  been  referred  to  the  Jury. 

Whether  a  person  is  uegiigent  in  signing  a  paper 
after  It  bus  been  read  to  him  by  tbe  other  contract- 
ing party  where  be  could  not  himself  read  It  be- 
oause  of  absence  of  his  spectacles,  and  he  had  con- 
Udence  In  the  other  by  reason  of  long  acquaintance 
with  him,  U  a  question  for  the  Jury.  Hopkins  v. 
Hawkeye  Ins.  Co.  57  Iowa,  203,  42  Am.  Rep.  41. 

Tbe  question  whether  under  tbe  circumstances  of 
tbe  case  a  person  who  signs  a  proniiBsory  note  was 
negligent  in  reiytn;r  upon  another  person  to  read  it 
to  him,  be  being  unable  to  read  it  himself.  Is  for  tbe 
Jury.    Sim  v.  Pyle.  84  1)1.271. 

In  Bowring  v.  Steven?,  2  Car.  &  P.  837.  which  was 
«n  action  for  deceit  in  the  sale  of  a  public  bouse 
which  consisted  in  stating  tbnt  the  yearly  sales  were 
more  than  they  were.  It  appeared  that  the  books  of 
J'T  Ti.  R.  A. 


tbe  sales  were  kept  and  tbe  defense  relied  on  tbe 
statement  In  2  Stark le  on  Evidence,  471,  that  if  the 
party  had  tbe  full  means  of  detecting  the  fraud  and 
ascertaining  tbe  truth,  and  neglected  to  inform 
himself  of  ft  when  be  might  easily  have  done  so,  it 
seems  that  an  action  tor  deceit  cannot  be  sup- 
ported. But  the  court  says  the  question  Is  whether 
on  the  whole  evidence  the  defendant  practised  a 
fraud  on  tbe  plaintiff,  and  In  forming  their  Judg- 
ment the  Jury  ought  to  take  into  consideration  the 
fact  that  the  plaintiff  might  bave  asked  for  the 
books  but  did  not  do  so. 

Whether  a  purchaser  of  a  farm  ought  to  have 
relied  on  statements  as  to  the  amount  of  hay  which 
bad  been  produced  on  the  farm  is  for  the  Jury. 
Earr  v.  Peterson,  91  Wis.  188. 

Whether  or  not  the  buyer  is  negligent  in  falling 
to  visit  distant  land  is  a  question  for  the  Jury.  Sav- 
age V.  Stevens,  1S8  Mass.  207. 

Whether  or  not  tbe  plaintiff  has  exercised  tbe  re- 
quired degree  of  care  Is  a  question  for  the  Jury. 
Qee  V.  Moss.  68  Iowa,  318. 

In  Texas  the  question  Is  for  tbe  Jury  whether  or 
not  It  Is  negligence  to  rely  on  tbe  other  party*s 
statements  as  to  the  contents  of  a  written  Instru- 
ment when  the  one  who  signs  It  cannot  read  It  with- 
out spectacles  which  are  not  at  hand.  Chatham  v. 
Jones,  60  Tex.  744. 

Whether  a  representation  as  to  value  is  merely 
an  expression  of  opinion  or  belief,  or  an  afflrma' 
tlon  of  fact  to  be  relied  upon.  Is  a  question  for  the 
Jury.    Slmar  v.  Canaday,  68  N.  Y.  286,  18  Am.  Rep. 

Whether  the  representation  is  of  opinion  or  of 
fact  is  for  the  Jury.  Banta  v.  Savage,  12  Kev. 
15L 

Whether  tbe  representations  are  such  as  a  person 
has  a  right  to  rely  on  Is  a  question  for  the  Jury. 
Ingalls  V.  Miller,  121  Ind.  188. 

The  question  whether  a  person  unable  to  read  Is 
negligent  in  relying  on  tbe  statement  of  the  other 
party  as  to  tbe  contents  of  a  paper  is  for  tbe  Jury. 
Webb  V.  Curbin,  78  Ind.  408. 

If  a  person  relies  on  tbe  sutement  of  another  as 
to  the  amount  of  goods  in  a  stock  an  Interest  in 
which  be  Is  about  to  purchase  when  an  Inventory 
is  at  hand  and  subject  to  his  Inspection,  it  Is  for  the 
Jury  to  determine  whether  or  not  he  exercised 
proper  dill^rcnoe  to  guard  against  deception. 
Schwabacker  v.  Riddle,  00  111.  843. 


Digitized  by 


H.  P.  F. 

Google 


616 


NoBTH  Dakota  Sufbbkb  Coubt. 


JULT^ 


Vt  680,  53  Am.  Dec.  78;  Page  ▼.  Parker,  43 
N.  H.  868,  80  Am.  Dec.  172;  8  Sutherland 
Damages,  pp.  889,  890.  392.  Other  dedsions 
limit  the  recoveiy  to  the  difference  between 
Uie  purchase  price  and  the  actual  value  of  the 
property  at  the  time  of  sale.  See  Crater  ▼. 
Binmnger,d»  N.  J.  L.  618,  97  Am.  Dec.  787;  At- 
•  V.  Whiteman,  41  Fed.  Rep.  427;  OlaspeU 


T.  Northern  P.  B,  Co.  48  Fed.  Rep.  900;  High 
▼.  Berret,  148  Pa.  261;  Smith  ▼.  BoUee,  182  U. 
6.  126,  180,  88  L.  ed.  279.  281;  BeynoMi  v. 
Franklin,  44  Minn.  80;  Bedding  v.  Godwin, 
44  Minn.  865;  Alden  v.  Wright,  47  Minn.  225; 
Stiekney  v.  Jordan,  47  Minn.  262.  This  doc- 
trine places  the  wrongdoer  in  a  better  position 
than  one  who  in  good  faith  warrants  the  qual- 
ity of  property,  and  afterwards  discovers  that 
he  was  mistaken.  One  who  is  liable  for  breach 
of  warranty  is  under  the  general  rule  bound  to 
pay  the  difference  between  what  the  property 
would  have  been  worth  if  as  warranted  and 
its  actual  value  at  the  time  of  the  sale.    This 


is  the  rule  in  this  state.  .Comp.  Laws,  §  4698. 
Certainly,  one  who  wilfully  misrepresents  the- 
condtiion  of  the  thing  sold  cannot  justly  lay 
claim  to  a  rule  of  damages  which  will  afford 
him  more  protection  than  one  who  is  merely 
euilty  of  breach  of  contract.  Mr.  Justice- 
Gray  in  Moree  v.  Hutchine,  102  Mass.  440,  has 
strongly  stated  the  ground  upon  which  stands 
the  rule  we  adopt.  He  says:  "To  allow  to* 
the  plaintiff  .  .  .  only  the  difference  between 
the  ceal  value  of  the  property  and  the  price 
which  he  was  induced  to  pay  for  it  would  be  to 
make  any  advantage  lawfully  secured  to  the- 
innocent  purchaser  in  the  original  bargain  in- 
ure to  the  benefit  of  the  wrongdoer,  and,  in 
proportion  as  the  original  price  was  low,  would 
afford  a  protection  to  the  party  who  had 
broken,  at  the  expense  of  the  party  who  was. 
readv  to  abide  by,  the  terms  of  the  contract'" 

The  judgment  of  the  Dietrict  Court -ie  re^ 
versed,  and  a  new  trial  ordered. 

All  concur. 


ARKANSAS  SUPREME  COURT. 


ST.  LOXnS,  IRON  MOUNTAIN.  &  SOUTH- 
ERN  RAILWAY  COMPANY,  Appt,, 

V. 

James  F.  NEELY. 

(98  Ark.  CU.) 

1.  A  person  walking  nlonfl^  tlie  right  of 
wmy  of  m,  railroad  eompajiy  in  a  street 

wlilob  has  never  been  abandoDed  by  the  public, 
but  is  oontiDuoualy  and  frequently  used  as  a 
street  by  pedestrians  and  sometimes  by  waffons, 
is  not  a  trespasser,  but  is  entitled  to  reasonable 
care  on  the  part  of  tbe  railroad  company  to 
avoid  injurinigr  him. 
8.  Negli§renee  of  a  railroad  eompanjrin 
ease  a  door  fiaJls  fk^m  a  moving 
Ureight  train  upon  a  pedestrian  is  presumed 
under  tbe  Arkansas  statute  provldlnv  that  rail- 
roads shall  be  "responsible  for  all  damaffea  to  per- 
sons or  property  done  or  caused  by  the  runnlnv 
of  trains.** 

(April  8,  1897.) 

APPEAL  b:^  deleDdant  from  a  judgment  of 
the  Circuit  Court  for  Cleveland  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  slleged  to 
have  resulted  from  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mestre.  Dodge  &  Johnson,  for  appel- 
lant: 

A  railway  company  operating  its  trains  is 
only  held  to  the  legal  duty  of  using  ordinary 
care  to  avoid  injuring  such  person  after  dis- 
covering that  he  has  placed  himself  in  a  posi- 
tion of  peril. 

There  is  not  the  faintest  semblance  of  fact 


or  circumstance  in  this  record  to  show  that  the- 
trainmen  had  knowledge,  or  could  have  had 
knowledge,  that  the  car  door  mi^ht  probably- 
or  even  possibly  fall  upon  the  plamtin. 

All  of  the  adjudicated  cases  absolve  the  de- 
fendant from  negligence  where  there  was  n<^ 
scienter. 

Case  V.  Chicago,  B,  L  db  P.  B,  Co.  64  Iowa, 
762;  Sehultt  v.  Cfiieago  dh  If.  W.  B.  Co.  6r 
Wis.  616,  58  Am.  Rep.  881. 

The  plaintiff  must  either  admit  that  the  ac- 
cident was  of  such  a  rare  and  unusual  char- 
actei  that  under  the  authorities  the  defendant 
was  not  bound  in  law  to  foresee,  anticipate, 
and  guard  against  it,  and  that  it  was  therefore^ 
a  mere  unavoidable  accident,  or  he  must  take- 
the  position  that  it  was  an  accident  of  such 
usual  and  common  occurrence  that  the  defend- 
ant ought  to  have  taken  precautions  io  guard 
against  it,  as  something  naturally  to  have  bee&> 
foreseen  and  expected. 

If  he  assumes  the  first  position  he  has  failed, 
to  fix  actionable  negligence  upon  the  defend- 
ant. If  he  chooses  the  other  alternative,  he- 
is  met  with  two  obstacles  either  of  which  de- 
feats his  recovery: 

1.  He  has  not  offered  a  word  of  proof  in* 
any  way  tending  to  show  that  such  an  occur- 
rence bad  ever  happened  before,  or  could  be 
reasonably  expected  to  happen  from  any  facts, 
or  circumstances  theretofore  existing. 

3.  If  it  was  a  common,  usual,  and  expected 
occurrence  so  as  to  have  sustained  the  above 
last-stated  hypothesis,  then  he  was  confensedly 
guilty  of  negligence  contributing  to  his  injury, 
by  not  having  taken  any  sort  of  precaution  to 
protect  himself  against  a  known  source  or 
danger. 


NoTB.— As  to  presumption  of  Devllrenoe  in  case  i 
or  injury  to  persoue  on  a  highway,  see  note  to  £ikr- 
nowski  V.  Heison  (Miota.)  16  L.  R.  A.  83.  I 
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A  statute  as  to  the  presumption  of  nefcllffeooe  in. 
case  of  Id  Jury  on  a  railroad  is  considered  also  in. 
PeoDsylvanla  Co.  v.  McCano  (Otaio}^  L.  B.  A^  9SL. 
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Ijaini  ▼.  Clepeland,  Q,  Q,  dh  L  R  Co.  78  Ind. 
823,  41  Am.  Rep.  572;  PitUburgh,  Ft.  W.  ifh 
a.  R.  Co,  y.  Bingham,  29  Ohio  St.  864.  23  Am. 
Rep.  751:  Baltimore  A  0,  R.  Co.  v.  Behwind- 
ling,  101  Pa.  258,  47  Am.  Rep.  706;  Qillie  ▼. 
PenMylvania  R.  Co,  59  Pa.  129»  98  Am.  Dec. 
817;  iSweeny  v.  Old  Colony  d  if.  R,  Co.  10  Al- 
len, 872,  87  Am.  Dec.  644;  CarleUm  ▼.  Fran- 
eonia  Iron  d  8.  Co.  99  Mass.  216;  Rigg  y.  Bob- 
ton,  R.B.  dL.B.Co.  158  Mass.  812. 

If  the  DegllgeDce  of  the  defendant  were  con- 
ceded, or  had  been  proved,  still  the  plaintiff 
had  of  his  own  free  will,  and  for  bis  own  oon- 
yenience,  entered  upon  the  premises  of  the  de- 
fendant These  premises  were  just  as  much 
the  exclusive  premises  of  the  defendant  as  any 
other  part  of  its  right  of  way. 

Mown  y.  MiMouri  F.  R  Oo.fH  Kan.  88,  41 
Am.  Rep.  405. 

The  mere  fact  that  persons  have  become  ac- 
customed to  use  the  track  and  the  ground  near 
it  for  their  own  oonyenience  is  not  a  waiver  on 
the  part  of  the  railway  company  to  such  ex- 
clusive possession. 

lUinoie  C.  R.  Co.  v.  Ueffierington.SSlll  510; 
Finlaywn  v.  Chicago,  B.  d  Q.  R.  Co.  1  Dill. 
579;  Bancroft  v.  Boiton  db  W.  R  Corp.  97 
Mass.  276;  tiuttonY.  New  York  C.  dH.  R  R. 
Co.  66  N.  T.  248;  NiehoUon  v.  Erie  R  Co.  41 
N.  Y.  526;  81.  Louie  d  8.  F.  R.  Go.  v.  Ben- 
nett, 82  U.  S.  App.  621.  69  Fed.  Rep.  525; 
Richards  Y.  Clticago,8t.  P.  d  K.  C.  R.  Co.  Rl 
Iowa,  426:  Splittoff  v.  BtaU,  108  N.  Y.  205; 
Poling  y.  Ohio  River  R.  Co.  88  W.  Va.  645,  24 
L.  R.  A.  215;  Wright  v.  Boeton  d  A.  R.  Co. 
142  Mass.  296,  and  other  cases. 

The  absence  and  lack  of  care  are  absolutely 
essential  to  be  shown  affirmatively  by  the 
plaintiff,  when  as  a  member  of  the  public  he 
is  injured  by  reason  of  the  operation  of  ma- 
chinery or  appliances  used  in  the  course  of  a 
legitimate  pursuit. 

Ixfeee  v.  Bvehanan,  51  N.  Y.  476,  10  Am. 
Rep.  628;  Vander^eiele  v.  Taylor,  65  N.  Y.  848; 
Seaman  v.  New  York,  80  N.  Y.  248,  86  Am. 
Rep.  612;  Caeey.  Chicago.  R.  I.  dP.  R.  Co.  64 
Iowa,  762:  BurbankY.  Bethel  8team  Mill  Co,  75 
Me.  880,  46  Am.  Rep. .400;  Brown  v.  Collini, 
58  N.  H.  448,  16  Am.  Rep.  872;  MarehaU  v. 
Welwood,  88  N.  J.  L.  846,  20  Am.  Rep.  894; 
Penntyltania  Coal  Co.  v.  Sandereon,  113  Pa. 
152, 57  Am.  Rep.  445;  Brown  v.  MarehaU,  47 
Mich.  584,  41  Am.  Rep.  728;  LewUv.  Flint  d 
P,  M.  R  Co.  fA  Mich.  66,  52  Am.  Rep.  790; 
Taylor  v.  Delaware  d  H.  Canal  Co,  118  Pa. 
162,  57  Am.  Rep.  446;  Milrphy  v.  Boston  d  A. 
R.  Co.  188  Mass.  121. 

Mr,  John  E.  BnMHejr,  for  appellee: 

The  ordinance  only  meant  to  grant  a  privi- 
lege to  the  railway  to  use  the  street  in  common 
with  the  public— -that  is  all  it  did  do,  and  was 
as  far  as  it  could  go,  and  appellant's  right 
thereunder  cannot  oe  enlarged  beyond  the 
franchise  expressly  granted. 

Boston  Water  Poieer  Co,  v.  Boston  d  W.  R. 
Corp,  16  Pick.  522;  Tiedeman,  Real  Prop.  2d 
ed.  g  607;  Milbum  v.  Cedar  Rapids^  12  Iowa, 
24*?;  Ingraham  v.  Chicago,  D.  d  M.  R  R.  Co. 
84  Iowa,  249. 

Municipal  corporations,  notwithstanding 
their  broad  and  comprehensive  powers,  have 
no  right,  unless  authorized  by  the  legislature, 
to  alienate  their  streets,  or  devote  them  to  uses 
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inconsistent  with  the  rights  of  the  general  pub> 
lie. 

24  Am.  &  Eng.  Enc.  Law,  pp.  45-47.  and 
notes;  Slate,  Traphagen,  v.  Jersey  City,  52  N.  J. 
L.  65;  9  Am.  A  Eng.  Enc.  Law,  p.  41 1.  and 
notes;  28  Am.  &  Eng.  Enc.  Law,  pp.  946,  951; 
Louisville,  N.  A.  d  C.  R.  Co.  v.  Phillips,  11^ 
Ind.  59:  Wright  v.  Boston  d  A.  R.  Co.  142: 
Mass.  296;  Byrne  v.  New  York  C.  d  H.  R  R. 
Co.  104  N.  Y.  862.  58  Am.  Rep.  512. 

The  car  was  in  the  possession  of  appellant; 
it  was  rolling  stock,  not  local;  its  condition  wa» 
best  known,  or  ought, to  have  been  known,  to 
appellant;  the  law  makes  it  itsduty  to  know  the 
condition  of  its  own  property.  The  door- 
knocked  appellee  down,  where  he  remained 
until  he  was  assisted  awav,  while  the  train  con- 
tinued on  its  journey.  So  the  appellant  wa» 
not  given  the  opporiunitv  to  inspect  the  car  and 
ascertain  the  cause.  The  negligence  in  this 
case  comes  directly  within  the  rule  and  doc- 
trine announced  in  St.  Louis,  L  M,  d  3.  R  Co. 
y.  Hopkins,  54  Ark.  209,  12  L.  R  A.  189: 
Doyle  v.  Chicago,  St.  P.  d  K.  C.  R.  Co.  77 
Iowa,  607,  4  L.  R.  A.  420;  Weller  v.  McCor^ 
mick,  52  N.  J.  L.  470, «  L.  R.  A.  798;  North- 
ern P.  R.  Co.  y.  Herbert,  116  U.  S.  642,  29  L, 
ed.  755. 

Battle*  J.,  delivered  the  opinion  of  that 
court: 

On  the  21st  of  December,  1898,  the  St.. 
Louis,  Iron  Mountain,  &  Southern  Railway 
Company  was  operating  and  moving  one  of 
its  freight  trains  on  and  along  Elm  street,  in 
the  town  of  Warren,  in  this  state.  At  tbia 
time  James  F.  Neely  was  returning  from  his 
residence  to  his  office,  on  the  same  street. 
While  the  freight  train  was  passing  him,  a  car 
door  fell  upon  him  from  its  place  in  a  car  i» 
the  train,  and  inflicted  a  serious  injury.  For 
the  damages  suffered  from  this  injury  he- 
brought  an  action  against  tbe  railway  company^ 
and  recovered  a  judgment  for  $600,  and  de- 
fendant appealed. 

Two  le^l  questions  are  presented  for  our 
consideration.  They  are:  First,  was  appellee, 
Neely,  a  trespasser  upon  appellant's  right  of 
way  at  the  time  he  was  injured?  and,  second,, 
was  the  burden  upon  him  to  show  that  his  in- 
jury was  the  result  of  the  negligence  of  the- 
railway  company? 

The  railway  company  contends  that  he  waa 
upon  its  right  of  way,  and  had  no  right  to  be- 
there,  when  he  was  hurt.  It  bases  this  conten- 
tion upon  an '  ordioanoe  of*'  the  incorporate* 
town  of  Warren  which  granted  tbe  right  of 
way  to  its  predecessor,  the  Little  Rock,  Miss- 
issippi River,  &  Texas  Railway  Company^ 
through  tbe  street  where' the  injury  occurred. 
But  there  is  no  evidence  that  the  street  waa- 
vacated  or  abandoned  by  the  town,  or  that  the- 
public  ceased  to  use  it  as  a  highway.  On  the- 
contrarv,  the  evidence  shows  that  it  was  con- 
tinuously and  frequently  used  as  a  street  by 
pedestrians,  and  sometimes  by  wagons.  Un- 
der these  circumstances,  the  public  still  had 
tbe  right  to  use  the  street,  as  well  as  the  rail- 
road company.  These  rights,  in  most  respects, 
were  equal  and  fkiutual,  except  that  "as  the- 
company  cannot  so  readily  stop  its  trains  or 
cars,  and  is  conflned  to  iu  track,  it  has  th& 
right  of  way  of  passage  thereon^  and  femonfr 
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-wbo  are  upon  the  track  mast  leave  it  and  give 
wav  until  the  train  or  car  has  passed."  The 
'rights  of  each  mast  be  exercised  with  a  due  re- 
gard to  the  rights  of  the  other,  in  a  reasonable 
«nd  careful  manner.  LouUmtle,  N,  A,  db  C. 
B,  Co.  V.  Phillipi,  113  Ind.  69;  Bry$on  v.  Ohi- 
tago,  B.  d  Q.  R.  Co,  89  Iowa,  677;  8  Elliott, 
•Railroads,  gg  1098,  1094,  and  cases  cited. 

Appellant  further  contends  that,  before  ap- 
jpellee  is  entitled  to  recover,  he  must  show  by 
positive  proof  that  the  door  of  the  car  fell  by 
Teason  of  its  negligence.  But  a  statute  of  this 
state  provides:  '*A11  railroads  which  are  now 
or  may  be  hereafter  built  and  operated  in  whole 
•or  in  part  in  this  state  shall  be  responsible  for 
all  damages  to  persons  and  property  done  or 
caused  by  the  running  of  trains  in  this  state." 
in  Little  Boek  dk  Ft.  S.  R.  Co.  v.  Payne,  88 
Ark.  816,  84  Am.  Rep.  55,  this  court  held  that 
the  effect  of  this  statute  in  cases  where  stock 
^has  been  killed  or  injured  by  the  running  of 
trains,  is  to  make  the  railroad  company  respon- 
sible for  the  damages  caused  thereby,  unless  it 
be  shown  by  the  company  that  it  was  using 
•<due  care  at  the  time,  or  that  the  damage  was 
not  the  result  of  its  ne/^ligence.  In  Hl^ep  v. 
St.  Louie  d  8.  F.  R.  Co.  49  Ark.  685,  it  was 
held  that,  according  to  the  ruling  of  the  court 
in  the  former  case,  the  statute  is  equally  appli- 
•<»ble  to  injuries  by  flres,  and  that  when  it  is 
proved,  in  an  action  against  a  railroad  com- 
pany for  damages  caused  by  a  fire,  that  the 
fire  originated  from  its  engine,  it  devolves  upon 
the  company  to  exonerate  itself  from  the 
Ksharge  6i  neglicrence.  In  i8^.  Ijoxde,  L  M.  d 
S.  R.  Co.  V.  Taylor,  67  Ark.  186,  it  was  held 
'that  *^where  the  driver  of  a  team  of  mules  was 
using  the  right  of  way  of  a  railroad  company, 
between  its  main  and  side  tracks,  for  the  pur- 
pose of  unloading  freight  from  one  of  its  cars, 
having  gone  there  upon  invitation  of  the 
'Company,  and  one  of  the  mules  was  struck 
and  kilted  by  a  passing  engine,  .  .  the 
killing  made  a  prima  facie  case  of  negligence, 
which  cast  upon  the  company  the  burden  of 
-showing  that  it  had  used  due  care." 

In  the  last  case  the  court  said:  "If  theplain- 
"tiff,  ...  in  developing  his  case,  had  shown 
that  he  was  wrongfully  using  the  track  of  the 
railway  as  a  highway  for  his  mule  and  vehicle, 
:  and  shown  no  other  fact,  save  that  the  property 
was  injured  by  the  defendant's  moving  train, 
■  he  would  not  have  established  a  prima  facie 
'  case,  under  the  statute,  because,  upon  the  case 
thus  proved,  he  could  recover  only  for  a  wan- 
ton injury,  and  the  statute  raises  no  presump- 
'tion  of  wantonness.  St.  Louie,  L  M.  d  8.  R. 
Co.  V,  Monday,  49  Ark.  367,  364,  365.  But  in 
this  case  the  plaintiff  adduced  evidence  tend- 
ing to  show  that  at  the  time  of  the  injury  he 
was  using  the  right  of  way,  between  the  main 
and  side  tracks,  by  the  license  and  invitation 
of  the  company.  If  that  was  true,  he  was  not 
a  trespasser,  but  was  there  as  of  right,  and  the 

•  company  owed  him  the  duty  to  observe  ordi- 
nary care  to  preserve  his  property  from  injury. 
The  fact  of  injury  is  therefore  evidence  of  the 
want  of  such  care,— that  is,  of  negli^sence." 

The  reasoning  upon  which  ^these  cases  rest  is 
-applicable  to  the  case  before  us.    For  the  stat- 
ute makes  railroad  companies  responsible  for 
•damages  to  persons  as  well  as  to  property, 
when  they  are  done  or  caused  by  the  running 
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of  their  trains.  XJndfM'  the  same  circum- 
stances, therefore,  when  the  party  iniared  is  in 
no  fault,  the  company  should  be  liable  for  in- 
juries to  the  person.  Here  the  appellee  was 
upon  a  public  street  at  the  time  he  was  hurt. 
He  was  no  trespasser.  The  railway  company 
owed  him  the  duty  to  employ  reasonable  means 
and  exercise  reasonable  care  to  avoid  injuring 
him.  At  the  same  time,  it  was  hi$  duty  to  use 
reasonable  care  in  protecting  himself.  The 
fact  that  he  was  injured  by  the  running  of  ap- 
pellant's train  is  prima  facie  evidence  of  its  neg- 
ligence. 

We  find  no  error  in  the  record  prejudicial  to 
appellant. 

Judgment  affirmed. 

Biiiin»  Ch;  J.,  concurring: 

I  concur  in  the  opinion  of  the  court  in  tfaif 
case  in  so  far  as  it  gives  damages  to  the  plain- 
tiff in  the  amount  stated,  because  it  appears 
from  the  evidence  that  the  railway  company, 
without  proper  remonstrance  or  affirmative  ac- 
tion to  prevent  the  use  of  the  short  cut  or  by- 
path by  pedestrians,  upon  which  the  plaintiff 
was  passing  when  injured,  may  have  nega- 
tively, at  least,  invited  persons  to  make  use  of 
the  path.  But  I  do  not  concur  in  the  court's 
opinion  in  so  far  as  it  defines  the  right  and 
tenure  by  which  the  railway  company  occu- 
pied the  street  as  ^  right  of  way.  The  right 
of  a  railway  company  to  what  is  generally 
termed  a  "right  of  way,"  in  the  rural  or  sub- 
urban districts,  is  exclusive,  although  it  may 
be  but  an  easement;  for  there  are  easements  « 
and  easements,  almost  as  numerous  and  varied 
in  their  characteristics  and  effects  as  there  are 
instances  in  which  they  exist.  Jackson  v.  Rut- 
land d  B,  R.  Co.  35  Yt.  169;  ffurd  v.  Rutland 
d  B.  R.  Co.  35  Vt.  116;  Conneetieut  d  P.  R, 
Co.  V.  Holton,  83  Vt.  48;  Redf.  Railroads,  137, 
note  15,  p.  11;  8  Elliott,  Railroads,  g  1153. 
The  subject  of  railroad  rights  of  way  over 
and  along  the  streets  of  towns  and  cities  has 
been  for  a  long  time  a  fruitful  theme  of  dis- 
cussion by  courts  and  jurists.  Many  of  the 
cases  are  cases  of  grants  to  street  railways, 
which,  in  the  very  nature  of  things,  have  little 
or  no  application  to  cases  of  railways  over 
which  steam  engines  run,  or,  in  other  words, 
ordinary  railro£dls.  A  street  railway  is  never 
exclusive  in  its  occupaocy  of  a  street.  The 
nature  of  its  business  and  the  patronage  it 
seeks,  and  the  manner  of  operating  its  cars,  all 
make  it  more  profitable  for  itself,  and  more 
convenient  for  the  public,  that  its  occupancy 
of  the  street  be  not  exclusive,  but  rather  joint 
with  ordinary  travel  and  traffic.  It  may  be 
admitted  that  a  municipality  has  no  authority 
to  grant  to  a  railroad  a  right  of  way  over  its 
streets  at  all,  without  authority  from  the  legis- 
lature. The  authorities  go  to  the  extent  of 
saying  that  even  the  legislature  cannot  confer 
this  authority  upon  cities  and  towns,  to  grant 
rights  of  way  over  any  of  their  streets,  where 
the  abutting  owners  own  the  fee  to  the  center 
of  the  streets,  or,  mofe  accurately  speaking, 
where  the  fee  in  the  land  occupied  by  the 
streets  is  owned  by  private  individuals  who 
have  given  the  easement  for  the  purposes  of 
streets  only.  Attempts  have  been  made  to 
adopt  the  same  rules  where  there  is  no  private 
interest  in  or  ownership  of  a  alreet.  but  where 
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•it  is  the  pcoperty  of -the  pablic  purely,  but 
•these  attempts  are  scarcely  more  than  expres- 
sion of  the  opinion  of  authors  who  think  such 
•ought  to  be  the  rule.  The  role  now  is  that  the 
legislature  can  authorize  a  city  or  town  to 
,grant  a  right  of  way  to  a  railroad  company 
•over  any  of  its  streets  owned  by  its  public, 
and  whether  this  grant  be  exclusive  of  a  similar 
igrant  to  any  other  railroad  seems  to  be  a  matter 
to  be  determined  by  the  language  of  the  grant 
Much  of  the  discussion  of  this  subject  goes  no 
further  than  to  the  inouiry  whether  or  not  the 
j^nt  can  be  made  lawful  by  an  act  of  the  legis- 
lature without  some  provlsioo  therein  which 
provides  for  the  payment  of  compensation,  as 
in  condemnations  under  the  law  of  the  right 
•of  eminent  domain.  But  all  that  only  goes  to 
ahow  that  the  right  of  way  may  be  claimed  by 
«he  railroad  companies,  as  a  matter  of  right. 


upon  complving  with  the  terms  of  the  law.  I 
am  of  opinion  that  in  any  case  it  ought  to  be 
held  as  contrary  to  public  policy  to  grant  a 
Joint  use  to  railroad  companies  and  the  public 
generally  over  a  street,  especially  where  the 
grant  to  the  railroad,  as  in  the  case  at  bar,  is 
expressly  of  the  whole  street.  But,  be  .this  as 
it  may,  I  am  of  the  opinion  that  the  right  and 
tenure  by  which  appellant  company  holds  the 
street  in  Warren,  seeing  that  the  grant  by  the 
town  has  been  ratified  by  the  legislature,  de- 
pends upon  whether  the  public  or  abutting 
owners  owned  the  fee  in  the  ground  taken  up  by 
the  streets,  and  by  the  construction  to  be  placed 
upon  the  act  and  the  grant, — whether  they  be 
in  full  or  restricted  by  express  words;  and  as 
we  have  no  evidence  of  the  ownership  of  the 
street,  the  question  cannot  be  decided,  as  I 
think«  on  this  record. 
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Edwin  A.  WELLS,  Bespt, 

V. 

William  BLACK  et  tU.,  Appts. 

( OsL ..) 

I*  A  corporate  debt  or  liabilitgr  Is  ere- 
cted by  a  deposit  tn  a  savings  bank  having  a 
oapitaJs  tooli  and  stockholders,  wbich  is  orifanlaed 
under  Civ.  Oode,  di v.  1,  pt.  i  tit.  la 

4i.  A  by-I&w  of  m,  saTln^  bajik  declaring 
a  waiver  by  depositors  of  all  Individual  liabUlty 
of  officers  or  stookbolders,  wbettier  founded 
upon  Constitution  or  statutes  of  tbe  state,  is  void, 
since  by-laws  must  be  consistent  witb  the  Consti- 
tution and  laws. 

3«  An  agreement  printed  at  the  top  of 


b  page  of  what  is  ealled  a  ''sl|cna- 
tore  book^  of  a  savings  bank,  belowwbich  are 
ruled  lines  extending  across  tbe  page,  and  under 
tbesetbe  spaces  divided  by  perpendicular  lloes. 
Is  not  made  binding  on  a  depositor  by  bis  writing 
bis  name  in  one  of  tbe  ruled  columns  at  tbe  top 
of  whiob  Is  tbe  word  ^'signature.** 

•4.  The  statute  of  limitations  begins  to 

rnn  against  tbe  liability  of  stockbolders  for  sav- 
ings-bank deposits  under  Code  Civ.  Proc.  8  868^  at 
tbe  time  of  the  acceptance  of  eacb  deposit. 

(May  28. 1897.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Superior  Court  for  San  Diego  County 
in  favor  of  plaintiff  In  an  action  brought 
to  enforce  defendants'  liability  as  stockholders 
of  an  insolvent  bank.     Modified, 

The  facts  are  stated  in  tbe  opinion. 

3/^m.  McNealjr  ft  Whitehead,  M.  A. 
X^eOf  E.  Parker*  and  Brj^ant  Howard* 
for  appellants; 

The  relation  of  debtor  and  creditor  docs  not 
•exist  between  a  savings  bank  and  its  deposit- 
ors. 

KOTS.— As  to  elfeot  of  by-laws,  see  also  New  Eng- 
land Trust  Co.  V.  Abbott  (Mass.)  07  L.  R.  A.  271; 
also  Moyer  v.  Bast  8b ore  Terminal  Co.  (8.  OL)  25 
L.  R.  A.  iB,  and  nots. 

.U7  L.  R.  A. 


Lewis  V.  Lynn  Imt.for  Sacingi,  148  Mass. 
286,  1  L.  R.  A.  785;  Huntington  r.  National 
Sav.  Bank,  06  U.  S.  888,  34  L.  ed.  777;  O^m 
▼.  Byrne,  48  Conn.  166,  21  Am.  Rep.  641; 
Bimpeon  v.  Oity  8ai>,  Bank.  66  N.  H.  466,  22 
Am.  Rep.  401;  Bunnell  v.  OoUimnlle  8av.  8ne. 
88 Conn.  208.  9  Am.  Rep.  880;  JBferry  v.  Wind- 
ham, 59  N.  H.  288,  47  Am.  Rep.  202;  Stockton 
V.  Mechanics  d  L,  8av.  Bank,  82  N.  J.  £q. 
168;  Burke  v.  Badlam,  67Cal.  608:  21  Am.  ^ 
Ene.  Enc.  Law,  p.  720;  Philadelphia  Sav,  Inst. 
1  Whart.  461. 

The  plaintiff  and  his  assignors  waived  their 
rights  against  the  stockholders  and  released 
them  from  all  liability. 

8  Thomp.  Corp.  $  8008. 

This  action  is  barred  from  all  deposits  made 
three  vears  prior  to  its  commencement. 

Code  Civ.  Proc.  §  859;  Bunt  v.  Ward,  99 
Cal.  612;  Bank  of  8an  Lui$  Oinepo  v.  Pacific 
Coast  R  8.  Co.  103  Cal.  594. 

To  arrive  at  the  intention  of  the  legislature 
the  original  statute  and  the  amendment  are  to 
be  viewed  as  one  act,  and  no  portion  of  either 
is  to  be  declared  inoperative  if  thev  can  be 
made  to  stand  together  without  wresting  worda 
from  their  appropriate  meaning. 

28  Am.  &  Eng.  Enc.  Law,  p.  285;  McKHh 
bon  V.  Lester,  9  Ohio  St.  627;  Queen  v.  8t. 
Qilett  Overseer  of  Poor,  8  El.  &  El.  224;  QoU- 
lotel  V.  New  York,  87  N.  Y.  444;  QonzaUs  v. 
Wasson,  51  Cal.  297;  Fletcher  v.  Prather,  102 
Cal.  421;  Eameriek  v.  Castleman,2t  Mo.  App. 
587. 

Repeals  by  implication  are  not  favored,  and 
the  repugnancy  between  two  statutes  should  be 
very  clear  to  warrant  a  court  in  holdin j^  that 
the  latter  in  time  repeals  the  other  when  it  does 
not  in  terms  purport  to  do  so;  and  this  rule  has 
peculiar  force  in  the  case  of  laws  of  special  and 
local  application,  which  are  never  deemed  re- 
pealed by  general  legislation  except  upon  the 
most  unequivocal  manifestation  of  intent  to 
that  effect. 

Banks  v.  Yolo  County,  104  Cal.  258;  Malons 
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No  action  can  be  maintained  against  the 
stockboldera  until  the  assets  of  the  baqk  are 
exhausted.  This  is  according  to  the  contract 
made  bciween  the  depositors  and  the  bank. 

Mr,  S.  F.  Leib*  for  appellant  Mabury: 

Every  pass-book  contains  those  by-laws,  and 
right  in  the  middle  of  them,  right  in  the  mid- 
dle of  A  sentence,  were  left  the  blank  leaves  for 
the  entry  of  the  deposits,  thus  forcing  the  de- 
positor to  take  notice  of  the  by-laws.  This  of 
itself  was  sufficient  to  bind  the  depositor. 

Robinson  ▼.  BidweU,  22  Cal.  889,  and  cases 
cited. 

If  parties  could  escape  the  binding  force  of 
their  agreements  by  simply  swearing  they  did 
not  notice  they  were  signing  agreements,  and 
no  pretense  of  any  misrepresentation,  deceit, 
or  fraud  is  allegecfor  even  suggested,  business 
would,  of  necessity,  soon  come  (o  a  stand- 
still. 

When  a  man  signs  an  agreement  the  law 
conclusively  presumes  that  he  knows  the  con- 
tents thereof,  and  he  is  bound  accordingly. 

Hawkins  v.  Hawkim,  50  CaL  558;  Metropol- 
itan Loan  Asso.  v.  Eselis,  76  Cal.  618;  Crane 
▼.  McCormick,  02  Cal.  176. 

A  stockholder's  liability  could  be  waived  by 
the  creditor. 

Robinem  v.  BidweU,  22  Cal.  888;  J^reneh  v. 
Teaehemaker,  24  CaL  558;  Cook,  Stock  & 
Stockholders.  §  216.  and  cases  cited.  Mora- 
welz,  Priv.  Corp.  §  871. 

A  stockholder's  liability  can  be  waived  by 
time. 

Cal.  Code  Civ.  Proc.  §  859. 

Or  by  laches. 

WiUon  V.  8t.  Louie  d  W.  R,  Go.  120  Mo. 
45. 

There  is  no  room  for  the  play  of  interpreta- 
tion when  the  language  under  review  leaves 
no  doubt  as  to  the  meaning  of  those  who  used 
it 

Hunt  V.  Ward,  99  Cal.  612;  Winona  Wagon 
Oo,  V.  Bull  108  Cal.  1. 

As  it  is  not  alleged  that  defendants'  owner- 
ship of  their  stock  was  not  evidenced  by  the 
books  of  the  corporation,  we  are  entitled  to  say 
It  was  so  evidenced. 

Hecht  V.  l^ney,  72  Cal.  866. 

And  being  so  evidenced  the  law  conclusively 
presumes  their  knowledge  thereof. 

Moore  v.  Boyd.  74  Cal.  171. 
*  Meemre.  Works  &  Works*  for  respondent: 

We  have  a  general  provision  both  of  the  Con- 
stitution and  of  the  Code  that  etockholders 
shall  be  individually  and  personally  liable  for 
the  debts  and  liabilities  of  the  corporation, 
without  any  exception  being  made  in  favor  of 
savings  and  loan  corporations. 

Stockholders  of  a  savings  bank  are  liable  for 
the  repayment  of  deposits  made  in  the  bank  be- 
cause the  Constitution  and  the  Civil  Code  pro- 
vide that  they  shall  be  so  liable. 

MeOowan  v.  McDonald,  111  Cal.  57. 

By  accepting  the  amounts  deposited,  for  the 
protit  of  the  stockholders  of  the  bank,  and  upon 
an  agreement  to  pa^  a  stated  amount  of  inter- 
est, and  not  to  divide  the  profits  between  the 
depositors,  as  members  of  the  corporation  or 
association,  a  debt  was  created  in  the  strict 
sense  of  the  term. 

fj>e  Angdes  v.  State  Loan  d  T,  Oo.  109  Cal. 
896;  Ptojaie  v.  Mechanics'  d  T,  8av,  Inst.  92  N. 
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Y.  7;  Security  Sav.  Bank  d  T.  Go.  v.  Hinton^ 
97  Cal.  214;  McQowan  v.  McDonald,  111  Cal. 
57;  Leteis  v.  Lynn  Inst,  for  Savings,  148  Mass. 
285,  1 L.  R.  A.  785. 

The  stockholders  of  a  corporation  cannot  by 
a  by-law  of  such  corporation  limit  or  modify 
their  liability.  Such  'a  by-law  would  be  incon- 
sistent with  the  Constitution  and  laws  of  the 
state,  and  therefore  void. 

Cal.  Civ.  Code,%dOl;FrenehT.  Teschemaker^ 
24  Cal.  518,  545;  Flint  v.  Pierce,  99  Mass.  68, 
96  Am.  Dec.  691:  Slee  v.  Bloom,  19  Johns.  456, 
10  Am.  Dec.  278. 

The  statute  of  limitations  does  not  affect  the 
right  of  the  plaintiff  to  recover,  for  two  reasons: 
(1)  Because  this  is  an  action  brought  to  re- 
cover money  deposited  with  a  bank,  in  which 
case  there  is  no  limitation;  (2)  because,  con- 
ceding that  the  limitation  of  three  years  applies 
to  this  case,  the  statute  has  not  yet  run  as  to 
any  of  the  plaintiff's  claim. 

MiteheU  v.  Beekman,  64  CaL  117. 

Messrs,  C.  H.  RijtpeT'  and  Within^oii  A- 
Carter*  amid  curies: 

The  construction  placed  upon  §  859,  Code 
Civ.  Proc.  in  the  case  of  Bunt  v.  Ward,  99  Cal. 
612,  is  violative  of  §g  2  and  8  of  article  12  of 
the  Constitution  of  California. 

The  court  has  declared  these  sections  to 
be  a  re-enactment  of  existing  provisions  of 
law. 

F^neh  V.  Tesehemaker,  24  Cal.  518;  Larra- 
hee  V.  Baldwin,  85  Cal.  155;  Harmon  v.  Page^ 
62  Cal.  461;  HiOer  v.  OoUins,  68  Cal.  289;  Bid- 
weU  V.  Babcock,  87  CaL  82;  McQowan  v.  Mc- 
Donald, 111  Cal.  67. 

The  section  is  self-executing. 

Swing  v.  OrovUle  Min,  Co.  56  Cal.  649;  Peo- 
ple V.  /Sephens,  62  Cal.  284;  San  Frandeco  d 
N.  P.  R.  Co.  V.  State  Bd.  of  Equalization,  60 
Cal.  29;  People  v.  Sacramento  County  Supers.  5i^ 
Cal.  825. 

The  court,  in  construing  this  clause,  is- 
bound  by  the  construction  put  upon  the  clause 
and  the  statute  before  their  re-enactment  into 
the  Constitution. 

Sharon  v.  Sharon,  67  Cal.  189;  Latson  v. 
Nelson,  11  Pac  L.  J.  589;  Kellogg  v.  Howes,  81 
Cal.  179,  6  L.  R.  A.  588;  Qermania  Bldg.  d  L. 
Asso.  V.  Wagner,  61  Cal.  858;  Staude  v.  San 
Francisco  Election  Comrs,  61  Cal.  818;  People 
V.  aBrien,  96  Cal.  181;  Emtry  y.  Reed,  65- 
Cal.  851. 

The  former  provisions  were  held  to  give  a. 
ri^  of  action  arising  when  the  action  arose 
against  the  corporation. 

Mokelumne  HiU  Canal  d  Min.  Co.  v.  Wood- 
bury, 14  Cal.  267;  Davidson  v.  Rankin,  84  Cal. 
608;  Miti^eU  v.  Beekman,  64  Cal.  122;  B^mai^ 
V.  Coleman,  82  Cal.  650. 

The  same  act  casts  the  liability  upon  both* 
stockholder  and  corporator,  and  the  corpora- 
tion is  the  agent  of  the  stockholder  to  make  the 
contract. 

Prince  v.  Lynch,  88  Cal.  582,  99  Am.  Dec 
427;  Kennedy  v.  California  Sav,  Bank,  97  Cal. 
96. 

The  provision  not  being  penal,  the  stock- 
holder is  not  subjected  to  an  immediate  action' 
upon  contracting  the  debt 

Wolverton  v.  Taylor,  182  HI.  197. 

The  rif^ht  of  action  against  the  stockholder 
is  not  waived.  ^  t 
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Hunt  ▼.  Ward,  99  Cal.  612;  8taekh&u$6  T. 
Barntitan,  10  Ves.  Jr.  466. 

Section  859  purports  only  to  fix  or  limit  time 
within  which  certain  actions  therein  desig- 
nated may  be  brought. 

The  rights  of  these  depositors  as  well  as  those 
of  thousands  of  others  which  have  arisen  under 
the  doctrine  of  MiteJM  v.  Beekman,  64  Cal. 
122,  cannot  be  disturbed. 

To  reverse  the  doctrine  of  this  case  is  a  vio- 
lation of  the  vested  rights  of  these  depositors 
who  have  deposited  their  money  relying  upon 
the  additional  protection  of  the  stockholders' 
liability  as  declared  in  this  case,  backed  as  it  is 
by  other  decisions  cited. 

VasiauU  v.  Austin,  86  Gal.  691;  Smith  ▼. 
McDonald,  42  Cal.  487;  San  Franeittco  v. 
Spring  Valley  Waterworks,  48  Cal.  498;  Be 
Diyrritt,  G3  Cal.  611. 

Henshawy  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  as  a  depositor  in  the  Savings  Bank 
of  San  Diego,  a  corporation  organized  under 
the  laws  of  this  state,  and  as  assignee  of  the 
claims  and  demands  of  other  depositors  therein, 
sued  defendants  to  enforce  their  constitutional 
and  statutory  liability  as  stockholders  of  the 
bank.  Judgment  passed  for  plaintiJT,  and 
from  this  and  from  the  order  denying  them  a 
new  trial  defendants  appeal.  The  propositions 
for  which  they  contend  may  be  thus  stated: 
(1)  The  bank  of  which  defendants  were  stock- 
holders was  a  savings  bank,  and  deposits 
therein  did  not  create  corporate  debts  or  liabil- 
ities. (2)  If,  however,  a  stockholder's  liability 
exists  for  such  deposits,  that  liability  was 
waived  by  the  depositors  in  this  case.  (8)  In 
any  event,  that  liability  is  barred  by  the  statute 
of  limitations  upon  all  deposits  made  more 
than  three  years  before  the  commencement  of 
this  action. 

1.  The  Savings  Bank  of  San  Diego  was  or- 
^nized  under  the  provisions  of  div.  1,  pt.  4, 
title  10,  of  the  Civil  Code.  The  corporation 
iiad  a  capital  stock  and  stockholders.  Under 
the  by-laws  term  deposits  were  payable  six 
months  after  demand,  and  ordinary  deposits 
at  longer  or  shorter  periods  of  time  after  de- 
mand, dependent  upon  the  amount  to  be  with- 
drawn. The  depositors  received  such  interest 
as  the  board  of  directors  might  determine. 
After  paying  interest  to  depositors  the  remain- 
ing portion  of  the  profits  belonged  to  the  stock- 
holders. We  need  not  discuss  at  length  the 
broad  dilTerences  which  exist  between  a  sav- 
ings institution,  such  as  the  San  Diego  corpora- 
tion, and  a  savings  bank,  in  its  original  concep- 
tion, where  depositors  shared  proportionally  in 
profits  and  losses,  and  where  the  managers  of 
the  funds  were  but  the  trustees  and  agents 
of  the  members.  In  the  latter  the  relation  of 
debtor  and  creditor  does  not  exist  between  the 
corporation  and  its  depositors.  In  the  former 
it  generally  does.  The  question  has  received 
detailed  consideration  in  the  case  of  Loe  Angeles 
▼.  State  Loan  dt  71  Co,  109  Cal.  396.  It  was 
there  held,  under  a  state  of  facts  substantially 
the  same  as  these  here  presented,  that  the  rela- 
tion of  debtor  and  creditor  arose  upon  deposits 
in  such  a  savinfts  bank.  It  is  said:  "It  is  there- 
fore apparent  that  a  deposit  in  a  savings  bank 
having  a  capital  stock  may  be  a  debt  against 
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the  corporation,  and,  indeed,  must  be,  since 
the  corporation  is  formed  by  the  stockholders, 
and  the  depositor  deals  with  the  corporation, 
not  as  his  agent,  for  whose  mistakes  or  de- 
falcations he  is  responsible,  but  as  a  principal 
pledging  its  stock  and  assets  for  the  security 
of  the  depositor.  Not  so,  however,  with  the 
savings  banks  of  the  other  class,  which  have  no 
capital  stock,  and  in  which  the  depositors  are 
members  of  the  corporation."  This  statement 
however,  should  not  be  misunderstood.  It  is 
a  holding  that  under  the  law,  unmodified  by 
special  contract,  the  relation  of  debtor  and 
creditor  exists  between  such  a  savings  institu- 
tion and  its  depositors.  It  is  not  to  be  con- 
strued as  a  declaration  that  this  relation  may 
not  be  changed  by  agreement  of  the  parties. 
It  results,  therefore,  that  the  relation  of  debtor 
and  creditor  existed  in  the  present  case.  From 
this  follows,  of  necessity,  the  liabilitv  of  the 
stockholder  for  his  proportion  of  the  debt,  sav- 
ing as  that  liability  may  have  been  modified  or 
waived  by  contract  of  the  parties.  For  that 
this  may  be  done  there  can  be  no  question. 
Frmch-v.'Temihemalar,  24  Cal.  558;  Sedgw. 
Stat,  ft  Const.  Law,  111. 

This  brings  us  to  the  consideration  of  propo- 
sition 2.  l^e  waiver  insisted  upon  is  two  fold : 
First,  by  the  terms  of  the  by-lavis,  assented  to 
by  the  depositors;  second,  by  positive  agree- 
ment, signed  by  them.  The  by-law  relied 
upon  is  not  in  strictness  a  by-law  at  all.  By- 
laws are  the  body  of  rules  laid  down  for  the 
government  of  a  corporation,  its  oiScers  and 
stockholders,  in  the  conduct  of  its  affairs. 
This  so-called  bylaw  is  merely  a  form  of  agree- 
ment couched  in  the  first  person,  presumably 
to  be  assented  to  in  some  formal  way  by  a  de- 
positor, though  this  is  not  made  to  appear.  In 
and  of  itself  It  is  not  binding  upon  any  bod  v. 
It  reads  as  follows:  "  In  consideration  of  the 
receipt  bv  the  Savings  Bank  of  San  Diego 
County  or  the  deposits  now  made  and  hereafter 
to  be  made  by  me  with  it,  I  do  hereby,  for  my- 
self, my  heirs,  executors,  administrators,  and 
assigns,  covenant,  promise,  and  agree  to  and 
with  said  Savings  Bank  of  San  Diego  County 
to  be  governed  in  all  respects  in  regard  to  all 
moneys  which  may  be  deposited  by  me  with 
said  corporation  by  the  conditions  above  writ- 
ten and  by  its  by-laws;  and  that  all  moneys 
now  or  hereafter* to  be  deposited  by  me  with 
said  Savings  Bank  of  San  Diego  County  shall 
be  reimbursable  only  out  of  the  first  disposable 
funds  that  shall  come  into  the  hands  of  said 
Savings  Bank  of  San  Diego  County  after  the 
date  of  my  demand  for  the  reimbursement 
thereof,  and  after  the  payment  of  all  sums  for 
the  reimbursement,  of  which  demand  shall 
have  been  made  prior  to  the  date  of  my  de- 
mand, as  provided  for  in  the  foregoing  condi- 
tions; and,  further,  I  waive  any  and  all  claim 
or  claims,  whether  founded  upon  the  s'ntutes 
or  upon  the  Constitution  of  the  state  of  Cali- 
fornia, which,  without  this  stipulation,  I 
might  have  to  hold  any  individual  corporator 
or  corporators,  ofilcers,  members,  or  stockhol- 
ders of  this  corporation,  or  his,  her,  or  their 
heirs,  executors,  administrators,  or  assigns,  per- 
sonally liable.  Jointly  or  severally,  for  any 
losses,  and  I  consent  to  look  for  my  security 
solely  to  the  capital  stock  and  the  assets  of  the 
corporation."  Had  the  depositors  signed  this, 
igitized  by  VjO^ 
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or  Id  any  other  equally  effective  manner  agreed 
to  its  terms,  a  different  question  would  be  pre- 
sented. It  was  printed,  it  is  true,  with  the  by- 
laws in  each  depositor's  book,  and  foilowinff  it 
was  a  formal  agreement  to  be  signed,  but  Uiis 
agreement  was  not,  in  fact,  signed  by  any  of 
plaintiff's  assignors.  Nor  is  the  position  of  ap- 
pellants bettered  if  the  provision  above  quoted 
be  treated  as  a  by- law.  It  would  then  be  a  by- 
law asserting  that  the  stockholders  of  this  cor- 
poration were  not  held  to  their  constitutional 
liabiliiy.  But  corporations  mav  make  only 
such  by-laws  as  are  consistent  with  the  Consti- 
tution and  laws  of  the  state.  Oiv.  Code,  g  801; 
Cook,  Stock  &  Stockholders.  §  700a,  and  note. 
Such  a  by-law  clearly  contravenes  thetti,  and 
is  therefore  void.  Being  void,  it  carried  no 
notice  to,  and  had  no  binding  force  upon,  de- 
positors. Not  that  tlie  corporation  could  not 
on  behalf  of  its  stockholders  contract  for  a 
waiver  of  their  liability.  As  has  been  said  be- 
fore, it  could;  but  such  a  contract  cannot  find 
its  sole  ezpieiision  in  a  void  by-law.  The  sec- 
ond ground  of  waiver  lestfi  upon  the  following 
facts:  Depositors  were,  as  is  usual,  called 
upon  to  write  their  names  in  a  book  designated 
"Signature  Book."  At  the  top  of  each  pase 
of  this  book  was  printed  matter,  headed 
'* Agreement.'*  Below  this  printed  matter  were 
ruled  lines  extending  across  the  entire  page, 
and  under  these  the  page  was  spaced  and  di- 
vided by  perpendicular  lines.  The  top  of  each 
space  bore  appropriate  and  directing  words, 
tiz,:  "Number,"  "Date."  "Name,"  "Signa- 
ture," "  Remarks."  The  printed  matter,  with 
other  things,  contained  in  its  last  line  a  release 
of  the  stockholders  from  liability.    Upon  this 

Siuestion  it  is  enough  to  say  that  the  court 
ound.  upon  suiScient  evidence,  that  the  depos- 
itors in  writing  their  signatures  upon  the  book 
did  not  sign  or  become  bound  by  the  printed 
agreement.  There  is  thus  presented,  not  the 
case  of  one  who  knowingly  signs  an  agree- 
ment heedless  of  its  contents.  The  finding  of 
the  court  is  that  the  plaintiff's  assignors  merely 
wrote  their  names  in  the  signature  book,  and 
did  not  at  all  subscribe  to  the  agreement 

8.  Since  the  relation  of  debtor  and  creditor 
existed  between  the  bank  and  its  depositors,  it 
follows  that  the  debt  was  created  and  the  lia- 
bility Incurred  at  the  time  of  the  acceptance  of 
each  deposit.  At  the  expiration  of  three  years 
the  right  to  enforce  the  stockholders' liability 
was  at  an  end.  Code  Civ.  Proc.  g  859;  Hwit 
V.  Ward,  99  Cal.  613;  Bank  of  San  Luii  Obitpo 
V.  Paeifie  Coast  8.  8.  Co.  103  Cal.  694.  What- 
ever divereence  of  views  may  be  found  in  the 
earlier  adjudications,  the  cases  above  cited 
contain  the  last  expressions  of  the  court  upon 
the  question.  It  follows,  therefore,  that  plain- 
tiff's cause  of  action  is  barred  as  to  all  deposits 
made  more  than  three  years  before  the  com- 
mencement of  the  action. 

The  judgment  is  ordered  modified  to  conform 
to  these  views,  appellants  to  have  their  costs 
upon  appeal. 

We  concur:  Templet  J. ;  HcFarlajid,  J. ; 
VaA  Fleet,  J.;  Oarontte*  J.»  Harrison* 

J* 
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See  also  42*  L.  R.  A.  396,  804;  46  L. 
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M.  H.  SHERMAN  et  al.,  AppU. 
(UeOal.lB9J 

1.   The  UablUty  of  etoekholders  under  the 

Kansas  statutes  to  the  amount  of  their  stook  for 
payment  of  dues  from  the  corporation  is  a  oon- 
tractual,  and  not  a  penal  liability. 

2*  Judi^ent  mgmSamt  the  eorpor&tloo 
obtained  in  a  Federal  eonrt  in  a  district 
of  Kansas  is  sufficient  to  entitle  a  creditor  to 
bring  an  action  in  a  Oalifornia  court  airainst  • 
stockholder  who  is  found  in  the  latter  state,  with- 
out having  obtained  a  Judgment  against  the  cor- 
poration in  California. 

8.  An  action  to  ehari^  stockholdem 
with  the  amount  of  a  Judipment  against 
a  corporation,  which  is  one  of  the  remedies  au- 
thorised by  Kan.  Stat.  chap.  28,  art.  4,  8  1192,  la 
transitory,  and  may  be  brought  in  a  court  of  gen- 
eral Jurisdiction  in  another  state  where  personal 
service  can  be  made  upon  the  stockholder. 

4«  An  eleetrie  street-railwaj*  eompanjr 
is  not  a  'Vailroad**  corporation  within  the 
meaning  of  the  exemption  of  the  stockholders  of 
railroad  corporations  from  individuai  UabUitj 
equal  to  the  amount  of  their  stock. 

(March  8, 1887.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  favor  of  plaintiff  in  an  action  to 
enforce  the  alleged  liability  of  the  individual 
defendants  for  debts  of  a  corporation  of  which 
thev  were  stockholders.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bieknell  &  Trask,  John  8. 
Chapman*  and  John  D.  Pope*  for  appel- 
lants: 

Before  plaintiff  could  maintain  an  action 
here  against  the  stockholders  upon  a  debt  due 
from  the  company,  it  was  necessary  for  him  to 
have  first  obtained  a  Judgment  against  the 
company  within  the  slate  of  California,  and 
to  have  had  an  execution  issued  against  the 
company  and  a  return  thereon  of  no  property 
found. 

Baines  T.  Baheoek,  96  Cal.  581:  Baines  y. 
West  Coast  Lumber  Co.  104  Cal.  1:  Jones  v. 
Qreen,  68  U.S.  1  Wa11.880, 17L.ed.  658;  HoUin9 
V.  BriorfiOd  Coal  d  I.  Co.  150  U.  S.  871,  87  L. 
ed.  1118. 

The  suit  must  be  brought  and  the  judgment 
obtained  within  the  Inrisdiction  where  the  suit 
to  collect  the  unpaid  stock  is  brought,  unless 
it  is  impossible. 

1  Cook,  Stock  &  Stockholders,  ft  228;  Na- 
tional Tube  Works  Co.  v.  BaUou.  146  U.  S.  517, 
86  L.  ed.  1070;  Patterson  v.  Lynds,  112  111. 
196. 

The  company  was  a  railroad  corporation 
within  the  meaning  of  the  Constitution  and 
compiled  laws  of  Kansas. 

2  Cook,  Stock  &  Stockholders.  §§  916, 1065; 
People  V.  Brooklyn,  F.  d  C.  L  R  Co.  89  N.  Y. 


NOTB.— As  to  the  enforceability  of  a  stockhold- 
er's liability  in  jurisdictions  other  than  that  in 
which  the  corporation  was  created,  see  note  to 
Cushinff  V.  Perot  (Pa.)  84L.B.  A.787. 
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76:  Ch%caff9T.  Ekam,  34  lU.  53;  Be  Washing- 
ton,  8.  A.dP,B.  Oo.  115  N.  Y.  443;  Mimon  ▼. 
LouisnJU  City  R.  Oo,  10  Bugh,  381;  Hnion' 
vHU,  M,  d  F.  Ami.  B.  Co.  ▼.  Philadelphia,  89 
Fa.  310;  MiUvale  y.  Btergreen  B.  Co.  181  Pa. 
16,  7  L.  R.  A.  869;  Central  Nat.  Bank  v.  Wor- 
cester Horse  B.  Co.  18  Allen,  105;  Clinton  ▼. 
Cliftton  A  U  Hcrm  B.  Co.  87  Iowa.  61;  Ban- 
dolph  County  ▼.  P&st,  98  U  B.  603,  28  L.  ed. 
967;  LouisniUe  d  P.  B.  Co.  ▼.  Louisville  City 
B.  a?.  3Dqv.  175. 

The  individaal  liability  of  stockholdera  un- 
der the  Conatitution  and  {laws  of  Kansas,  and 
the  procedure  prescribed  for  the  enforcement 
of  the  liability,  are  peculiar,  and  an  action 
to  enforce  it  cannot  be  maintained  in  another 
state. 

Hank  of  North  America  ▼.  Bindge,  154  Mass. 
308,  18  L.  R  A.  56;  Fowler  y.  Lamson,  146 
m.  472;  Loun-y  v.  Inman,  46  N.  Y.  119;  Chris- 
tensen  ▼.  Eno.  106  N.  Y.  97,  60  Am.  Rep.  439; 
Nimick  v.  Minao  Iron  Works  Co.  35  W.  Va. 
184;  Norris  y.  WrenschaU,  84  Md.  493;  Paine 
T.  StetDart,  88  Conn.  616;  Drinkttater  ▼.  Port- 
land Marine  B.  Co.  18  Me.  87;  Bice  ▼.  Merri- 
mack Hosiery  Co.  56  N.  H.  114. 

This  case  manifestly  comes  within  the  prin- 
ciple of  those  decisions  which  hold  that  an 
action  cannot  be  maintained  in  a  Jurisdiction 
other  than  that  where  the  corporation  is  cre- 
ated, to  enforce  the  remedies  prescribed  by 
the  statutes  of  the  state  where  the  corporation 
is  created. 

Bussell  Y.  Paei/le  B.  Co.  118  Cal.  358,  84 
L.  R.  A.  747;  Fourth  Nat.  Bank  v.  Franeklyn, 
130  U.  8.  747,  30  L.  ed.  836;  Bank  of  North 
America  y.  Bindge,  154  Mass.  308.  18  L.  R.  A. 
66;  Kdton  y.  PhiUips,  8  Met.  61;  Bank  of 
Notth  America  Y.  Bindge,  57  Fed.  Rep.  379; 
Skinner  y.  Santa  Bosa,  107  Cal.  478,  29  L.  R. 
A.  513. 

The  Electric  Rapid  Transit  Company  was  a 
railroad  corporation  within  the  meaning  of 
the  Constitution  and  laws  of  Kansas. 

Atty.  Oen.,  Miner,  y.  fjorman,  59  Mich.  157; 
1  Thomp.  Corp.  §  381;  People,  Fraser,  y.  Self- 
ridge.  63  Cal.  881;  People  y.  Montedto  Water 
Co.  97  Cal.  376;  Harris  y.  McGregor,  39  Cal. 
134;  Mokelumne  Hill  Canal,  d  Min.  Co.  y. 
Woodbury,  14  Cal.  424,  78  Am.  Dec.  668;  Me- 
CaUion  y.  Hibernia  Saf>.  d  L.  Soc.  70  Cal.  168; 
Price  Y.  Biverside  Land  dL  Co.\^  Cal.  481. 
On  petition  for  hearing  in  banc. 

An  action  to  enforce  this  ifabilitY  of  a  EJin- 
sas  corporation  cannot  be  maintained  in  this 
state. 

A  cause  of  action  which  is  created  by  the 
statutes  of  one  state  will  not  support  an  action 
in  another,  especially  unless  in  the  other  there 
is  the  same  or  some  similar  law. 

Ash  Y.  Baltimore  d  0.  B.  Co.  73  Md.  144. 

The  debt  must  be  established  bY  judfcment 
against  the  corporation,  before  the  creditor 
could  proceed  against  t^e  stockholder. 

Fourth  Nat.  Bank  y.  Franeklyn,  130  U.  8. 
747.  80  L.  ed.  836;  Bank  of  North  America 
Y.  Bindge,  67  Fed.  Rep.  279;  Bhodes  y.  United 
States  Nat.  Bank,  34  U.  8.  App.  607,  66  Fed. 
Rep.  613.  84  L  R.  A.  743;  Flash  y.  Conn,  109 
U.  8.  871,  37  L.  ed.  966;  McVickar  y.  Jones, 
70  Fed.  Rep.  754;  Bank  of  North  America  y. 
Bindge,  164  Mass.  308, 18  L  R.  A.  66;  Hancock 
Nat,  Bank  y.  BUis,  166  Mass.  414. 
87  L.R.A. 


Messrs.  WelLs,  Monroe,  4b  Loe,  for  re- 
spondent: 

When  execution  has  been  issued  and  has 
been  returned  unsatisfied,  then  the  plaintiff  in 
the  execution  may  pursue  either  one  of  the 
remedies  set  out  in  the  section  in  the  state  of 
Kansas,  but  if  he  desires  to  proceed  against  a. 
stockholder  in  any  state  other  than  Kansas,  he 
must  pursue  the  second  remedy,  which  is  a* 
sinople  action  at  law. 

Howell  Y.  Manglesdorf,  88  Kan.  194;  Heniig- 
Y.  James,  33  Kan.  836;  Bankqf  North  Amenea' 
T.  Bindge,  67  Fed.  Rep.  379. 

That  remedy  Is  pursued  in  the  present  ac-- 
tion,  and  is  therefore  a  proper  remedy. 

McVickar  Y.Jones,  70  Fed.  Rep.  754;  Bhodes- 
Y.  UniUd  States  Nat.  Bank,  34  if.  8.  App.  607.. 
66  Fed.  Rep.  613,  84  L.  R  A.  743;  Quem^y  v. 
Moore,  181  Mo.  650;  Flash  y.  Cdnn,  109  U.  8. 
871,  37  L.  ed.  966;  Denniek  y.  Central  B.  Co.. 
108  U.  8.  11,  36  L.  ed.  489;  ShcUington  y. 
Howland,  68  N.  Y.  871. 

Any  execution  means  in  any  case  in  which« 
any  one  indiYidual  has  obtained  a  Judgment, 
against  a  corporation,  and  the  permission  to 
iraue  execution  against  any  stockholder  means - 
any  one  or  more  stockholders. 

Hoyt  Y.  Bunker,  60  Kan.  674. 

A  Kansas  liability  against  a  stockholder  la* 
to  be  enforced  by  an  action  at  law,  and  not  in* 
a  suit  in  equity. 

Bagley  v.  Tyler,  48  Mo.  App.  195;  Mora- 
wetz.  PriY.  Corp.  g  895;  Fburth  Nat.  Bank  y. 
Franeklyn,  130  U.  8.  747,  80  L.  ed.  826. 

The  action  may  be  brought  wherever  per- 
sonal service  upon  the  stockholder  may  be- 
made. 

Denniek  y.  Central  B.  Co.  108  U.  8. 11,  26- 
L.  ed.  489:  Aldrich  y.  Anchor  Coal  d  D.  Co. 
34  Or.  83;  Thompson  Y.  Beno  Sav.  Bank,  19^ 
Nev.  108. 

The  Electric  Rapid  Transit  Company  was- 
not  a  railroad  corporation  within  the  meaning, 
of  the  Constitution  and  laws  of  Kansas. 

LouistiUe  d  P.  B.  Co.  y.  Louisville  City  B.  Qk. 
3DuY.  175;  Front  Street  Cable  B.  Co.y.  John- 
son, 3  Wash.  113,  11  L.  R.  A.  698;  Williams y.^ 
City  Electric  Street  B.  Co.  41  Fed.  Rep.  666; 
3  Rorer,  Railroads,  1433;  Elliott,  Roads  & 
8treets,  667.  668;  Booth.  8treet  Railways,  1, 
and  note;  Ellington  y.  Beaver  Dam  Lumber  Co. 
98 Ga.  68;  Gyger  y.  Philadelphia  City  Pass.  B.' 
Go.  186  Pa.  96.  9  L.  R.  A.  869;  Sears  y.  Mar- 
shalltotm  Street  R  Co.  tH  Iowa,  742;  Freiday 
Y.  Sioux  City  R  T.  Co.  93  Iowa,  191,  26  L. 
R  A.  346. 

HenshaWf  J.,  delivered  the  opinion  of  the 
court: 

Appeals  from  the  judgment  and  from  the 
order  denying  a  new  trial.  Plaintiff  pleaded 
that  the  defendant  the  Electric  Rapid  Transit 
Company  was  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Kansas, 
and  that  it  was  not  a  railway,  religious,  or 
charitable  corporation.  He  further  alleged  a 
judgment  obtained  aeainst  the  corporation  in 
the  circuit  court  of  the  United  States  for  tho 
district  of  Kansas  for  the  sum  of  $7,717.50,  to- 
gether with  costs;  that  he  caused  execution 
to  be  issued  out  of  the  court  to  be  levied 
upon  the  property  of  the  Electric  Rapid 
Transit  Company,  which  execution  was  there- 
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after  in  dae  time  retunied  wholly  unsatis- 
fied. Then  follows,  in  appropriate  language, 
■an  averment  to  the  effect  that,  under  the  Con- 
stitution and  laws  of  Kansas,  if  any  execution 
shall  have  been  issued  against  the  property  or 
•effects  of  a  corporation,  except  a  railway  or 
religious  or  charitable  corporation,  and  there 
cannot  be  found  any  property  whereon  to  levy 
«uch  execution,  then  execution  may  be  issued 
against  any. of  the  stockholders  to  an  extent 
«qual  in  amount  to  the  amount  of  stock  by  him 
or  her  owned,  toother  with  any  amount  un- 
paid, or  the  plaintiff  in  the  execution  may 
proceed  by  action  to  charge  the  stockholders 
with  the  amount  of  his  judgment,  and  such 
plaintiff  may  maintain  an  action  at  law  against 
any  one  or  more  of  the  stockholders  of  such 
corporation  to  recover  a  debt  due  by  the  cor- 
poration. The  defendants  other  than  the 
Electric  Rapid  Transit  Company  are  sued  as 
stockholders  of  that  corporation.  The  action, 
then,  is  an  effort  upon  the  part  of  the  Judg- 
ment creditor  of  the  Kansas  corporation  to  en- 
force apinst  California  stockholders  their  stat- 
utory liability  for  the  Jud^nient  debt. 

1.  On  the  trial  the  provisions  of  the  Kansas 
Constitution  and  statutes  bearing  upon  the 
•questions  were  introduced  in  evidence.  Sec- 
tion 2  of  article  12  of  that  Constitution  pro- 
vides as  follows:  "Dues,  from  corporations 
-shall  be  secured  by  individual  liability  of  the 
stockholders  to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder,  and  such 
other  means  as  shall  be  provided  by  law,  but 
such  individual  liabilities  shall  not  apply  to 
railroad  corporations,  nor  corporations  for  re- 
ligious or  charitable  purposes."  Section  1192, 
art.  4,  chap.  28,  of  the  Statutes  of  Kansas, 
under  the  title  of  "Corporations"  and  the  sub- 
title of  "Miscellaneous  Provisions,"  is  as  fol- 
lows: "If  any  execution  shall  have  been  issued 
against  the  property  or  effects  of  a  corpora- 
tion, except  a  railway  or  a  religious  or  a  charit- 
able corporation,  and  there  cannot  be  found 
any  property  whereon  to  levy  such  execution, 
then  execution  may  be  issued  against  any  of 
the  stockholders  to  an  extent  equal  in  amount 
to  the  amount  of  stock  by  him  or  her  owned, 
together  with  any  amount  unpaid  thereon;  but 
no  execution  shall  issue  against  any  stook- 
.holder,  except  upon  an  order  of  the  court  in 
which  the  action,  suit,  or  other  proceeding 
shall  have  been  brought  or  instituted,  made 
upon  motion  in  oi)en  court,  after  reasonable 
notice  in  writing  to  the  person  or  persons  sought 
to  be  charged;  and  upon  such  motion,  such 
•court  may  order  execution  to  issue  accoi-dinflrly; 
^r  the  plain  tiff  in  the  execution  may  proceed  by 
■action  to  charge  the  stockhoUfen  with  tTie  amount 
-of  his  judgment"  Plaintiff's  action  is  admit- 
tedly an  attempt  to  charge  the  stockholders 
under  the  italicized  portion  of  the  statute  above 
quoted.  Appellant's  contention  is  that  all  the 
provisions  of  tbis  act  contemplate  special  stat- 
utory remedies  given  by  the  laws  of  another 
state  and  not  consonant  with  the  laws  and 
procedure  of  this  state,  and  that  such  liability 
cannot  be  enforced  in  this  action.  It  is  un- 
doubtedly true  that  penalties  and  special  rem- 
edies provided  by  the  laws  of  a  state  will 
xeceive  no  extraterritorial  recognition,  and  may 
not  be  imported  into  the  courts  of  another 
state.  That  question  has  recently  received 
«7  L.  R  A. 


careful  consideration  at  the  hands  of  this  court, 
and  it  is  necessary  to  do  no  more  than  refer  to 
the  case  of  BvsaeU  v.  Paciflc  R.  Co,  118  Cal.  258, 
84L.  K.  A.  747.  Upon  the  other  hand.  It  is  equal- 
ly true  that  when  a  statutory  liability  is  not  in  its 
naturepenal.and  does  not  depend  upon  remedies 
whose  enforcement  is  peculiar  to  the  courts  of 
the  state  which  has  created  the  law,— where,  in 
short,  the  statutory  liability  is  a  simple  per- 
sonal liability  growing  out  of  the  contract  of 
the  shareholder,— that  liability  may  be  en- 
forced wherever  jurisdiction  over  the  particular 
shareholder  may  be  obtained.  It  is  to  be  con- 
sidered, then,  whether  the  statute  of  Ejinsas 
above  quoted,  in  creatine:  the  specific  liability, 
designates  a  mode  for  its  enforcement  whicli 
may  not  be  exercised  without  the  jurisdiction 
of  its  courts,  or  whether  it  merely  provides  for 
a  personal  liability,  enforceable  in  an  action  at 
law  in  any  of  the  courts  of  sister  states  possess- 
ing common  law  Jurisdiction.  It  will  be  noted 
that  the  statute  in  question  offers  a  two-fold 
remedy  to  the  judgment  creditor  of  a  corpora- 
tion whose  execution  has  been  returned  nulla 
bona.  It  first  provides  a  remedy  peculiar  to 
the  laws  of  Kansas  and  unenforceable  in  other 
forums.  The  second  is  embraced  in  the  portion 
of  the  statute  which  has  been  italicized.  That 
this  language  empowers  the  judgment  creditor 
to  maintain  his  action  at  law  against  a  share- 
holder wherever  he  may  be  found,  and  to  do 
this  without  first  obtaining  a  judgment  against 
the  Kansas  corporation  in  the  courts  of  the 
state  where  the  statutory  liability  of  the  share- 
holder is  sought  to  be  enforced,  we  entertain  no 
doubt;  and,  if  doubt  were  to  be  entertained, 
the  numerous  and  uniform  decisions  of  the 
supreme  court  of  Kansas,  of  the  Federal  courts, 
and  of  the  courts  of  sister  states,  so  interpret- 
ing this  clause,  would  be  sufficient  to  remove  it. 
In  Hotoen  v.  Manglesdorf,  88  Kan.  194.  the 
court  had  under  review  this  statute,  and,  in- 
terpreting it,  said :  "It  will  be  observed  that 
two  rem^ies  for  enforcing  the  individual  lia- 
bility of  stockholders  are  prescribed  in  the 
statute  above  quoted.  In  the  one  case  the 
judgment  creditor  of  an  insolvent  corpora- 
tion may  proceed  by  a  summary  action 
on  a  motion  in  the  court  where  the  Judgment 
was  rendered  against  the  corporation;  in  the 
other,  by  an  ordinary  action,  to  be  instituted 
wherever  personal  jurisdiction  of  the  stock- 
holders can  be  acquired.  .  .  .  This  ruling 
does  not  deprive  a  creditor  of  the  insolvent 
corporation  of  a  remedy  against  the  stockholder 
residing  in  another  state,  and  upon  whom 
service  cannot  be  obtained  here.  While  the 
liability  is  statutory,  it  is  one  which  arises  upon 
the  contract  of  subscription  to  the  capital  stock 
of  the  corporation,  and  an  action  to  enforce 
the  same  is  transitory,  and  may  be  brought  in 
any  court  of  general  Jurisdiction  in  the  state 
where  personal  service  can  be  made  upon  the 
stockholder.  Flash  v.  Conn,  109  U.  S.  871.  27 
L.  ed.  966;  Denvick  v.  Central  R,  Go.  108  U. 
S.  11,  26  L.  ed.  489;  MoDonovgh  v.  PhelM,  15 
How.  Pr.  872;  Seymour  v.  Sturgea,  26  N.  Y. 
184."  To  like  effect  are  the  cases  of  Hentig  v. 
Jamei,  22  Kan.  826.  and  McClelland  v.  cSro- 
gnn,  54  Kan.  601.  In  the  Federal  courts,  also, 
the  same  statute,  and  the  rights  of  litigants 
under  it,  have  been  frequently  the  subject  of 
consideration.    Thus,  in  Bank  of  North  Amet' 
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40a  T.  Rindge,  57  Fed.  Rep.  879,  the  suit  was 
4in  action  at  law  by  a  Judgment  creditor  of  a 
Kansas  banking  corpciration  against  the  de- 
fendant as  a  stockholder  in  that  corporation, 
to  enforce  the  stockholder's  liability  under  the 
statute  in  question.  It  was  held  tnat  the  ac- 
tion would  lie;  that,  under  the  interpretation 
^ven  to  the  law  by  the  Kansas  courts,  the 
stockholder's  statutory  liability  was  in  the  na- 
ture of  a  contract  of  guaranty;  and  that  a 
Judgment  creditor  might  proceed  against  the 
■stockholder  accordiDgly.  Such,  also  was  the 
^decision  of  the  Federal  courts  in  Rhodeg  v. 
United  States  Nat  Bank,  24  U.  S.  App.  CM)7, 
•66  Fed.  Rep.  512.  84  L.  R  A.  742.  and  Me- 
VUkar  ▼.  Jonei,  70  Fed.  Rep.  754.  The  same 
law  has  pasf^ed  under  the  review  of  the  supreme 
•court  of  Missouri  in  the  case  of  Quemey  ▼. 
Moore,  181  Mo.  650.  It  was  there  held  that 
the  Judgment  creditor  might  proceed  by  an  or- 
•dinary  action  at  law  against  the  stocsholdcr 
wherever  personal  Jurisdiction  of  the  stock- 
4iolder  could  be  obtained,  and  that  the  statute 
of  Kansas  was  the  measure  of  the  stockhold- 
er's liability.  Bank  of  North  America  v. 
Rindge.  154  Mass.  208, 13  L.  R.  A.  66,  is  relied 
on  by  appellants  as  being  in  opposition  to  these 
authorities.  In  that  case  the  supreme  court  of 
Massachusetts  regretted  that  under  the  plead- 
<ings  it  was  not  at^libertv  to  determine  the  case 
upon  an  examination  oi  the  statute  of  Kansas, 
with  the  assistance  of  any  construction  which 
might  have  been  put  upon  it  by  the  courts  of 
that  state;  but,  being  unable  so  to  do,  it  held 
that  in  the  commonwealth  of  Massachusetts  it 
was  well  settled  that  the  courts  had  declined  to 
•exercise  Jurisdiction  to  enforce  a  liability 
imposed  upon  stockholders  in  corporations 
•established  in  other  states  under  statutes  of 
those  states.  But  in  the  later  case  of  Han 
<oek  Nat.  Bank  v.  Ellis,  166  Mass.  414  (de- 
•cided  in  1896).  the  court,  stating  that  the  facts 
alleged  in  that  case  were  difTerent  from  those 
presented  In  Bank  of  North  America  v. 
Rindffe,  57  Fed.  Rep.  279,  receded  from  its 
former  position  and  retained  an  action  such  as 
the  one  here  at  bar,  brought  against  a  stock- 
holder under  the  Kansas  statute,  and  there  de- 
clared that  "the  liability  of  the  stockholders 
must  be  determined  according  to  the  law  of 
Kansas."  It  may  therefore  be  concluded,  with 
much  certainty,  that  under  the  Kansas  statute 
the  liability  is  in  contract,  and  is  not  penal;  that 
the  rights  of  the  judgment  creditor  and  the 
reciprocal  rights  and  duties  of  the  stockholder 
are  measured  by  this  statute,  and  that  under 
the  law  the  creditor  who  has  obtained  Judg- 
ment in  Kansas  against  a  corporation,  upon 
which  Judgment  and  execution  have  been  is- 
sued and  returned  nulla  bona,  may  pursue  the 
stockholder  in  an  action  at  law  wherever  Juris- 
diction of  his  person  may  be  obtained^  and  se- 
cure Judgment  against  him;  that  he  may  sue 
OUR  or  many  of  the  stockholders:  that  he  may 
take  judgment  against  them  without  first  hav- 
ing obtained  Judgment  against  the  corporation 
in  the  state  in  which  his  action  against  the 
fltockholders  is  commenced;  and  that  the  meas- 
ure of  the  indivifiiial  stockholder's  liability  is 
the  face  value  of  his  shares,  together  wiih  the 
amount  of  his  unpnid  subscription  thereon. 
Flash  V.  Conn,  109  D.  8.  871,  27  L.  ed.  966; 
Boyt  y.  Bunker,  50  Kan.  574;  Bagley  v.  T)/ler, 
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48  Mo.  App.  195;  Aldrieh  y.  Anchor  CoaldD. 
Go.  24  Or.  82;  Denniek  v.  Central  R.  Co.  108 
U.  8.  18,  26  L.  ed.  441;  Paine  y.  SteuHirt,  88 
Conn.  516. 

2.  It  is  next  contended  by  appellants  that  the 
Elet^tric  Rapid  Transit  Company,  organized 
under  the  laws  of  Kansas,  is  a  railroad  corpo- 
ration, and  that  its  stockholders  are  therefore 
relieved  from  all  liability  under  the  Constitu- 
tion of  the  state.  The  provision  of  Uie  Consti- 
tution bearing  upon  the  question  has  been 
quoted.  We  approach  its  consideration  with 
reluctance,  for  the  clause  has  not  received  Ju- 
dicial interpretation  from  the  supreme  court  of 
Kansas,  and  it  must  needs  be  embarrassing  for 
the  courts  of  another  state  to  be  called  upon  in 
the  first  instance  to  put  their  own  interpreta- 
tions upon  the  constitutional  provisions  of  a 
sister  state.  There  are  certain  considerations, 
however,  which  will  go  far  towards  the  eluci- 
dation of  the  question,  so  far  as  afifects  this 
corporation.  It  may  be  safely  said  that  the 
privilege  held  out  to  stockholders  of  railroad 
corporations  organized  under  the  laws  of  Kan- 
sas was  not  designed  as  an  invitation  to  for- 
eigners or  citizens  of  other  states  to  take  ad- 
vantage of  the  Kansas  laws,  and  thus  secure 
immunity  to  themselves,  while  equippinff  and 
operating  railroads  entirely  without  the  boun- 
daries of  the  state.  Agriculture  was  and  is 
one  of  the  most  important  industries  of  Kan- 
sas. Cheap  transportation  and  a  ready  market 
are  essential  to  agricultural  success.  This  the 
framers  of  the  Kansas  Constitution  well  knew, 
and  it  is  not  unreasonable  to  infer  that  the  ex- 
emption held  out  to  stockholders  of  railroad 
corporations  organized  under  the  laws  of  Kan- 
sas was  designed  to  promote  and  stimulate  the 
building  of  railroads  within  the  state,  in  aid  of 
one  of  its  greatest  industries.  It  is  not  so  easy 
to  believe  that  the  purpose  of  that  Constitution 
was  to  exempt  from  liability  the  stockholders 
of  street  railways,  which  are  designed  merely 
to  facilitate  travel  and  communication  upon 
the  public  highways  of  a  municipality,  while 
at  the  same  time  the  stockholders  of  mercan- 
tile, manufacturing,  and  banking  corporations, 
which  corporations  certainly  tend  as  much  to 
the  public  convenience  and  welfare  as  do  street- 
rail  road  corporations,  should  be  held  to  strict 
accountability.  We  recognize  that  the  word 
'•railroad"  or  "railway,"  as  used  in  a  law,  is 
broad  enough  to  include  street  railroads,  and 
that  many  cases  have  arisen  where  the  courts 
have  held  that  the  word  does,  in  its  significa- 
tion, include  such  corporations;  but  when  all 
has  been  said,  each  case  has  been  determined 
upon  its  own  facts,  having  in  view  the  circum- 
stances of  the  case,  the  context,  the  presumed 
intention  of  the  lawmakers,  and  the  general 
policy  of  the  particular  state  in  regard  to  the 
matter;  and  therefore,  while  a  large  number  of 
cases  may  be  cited  in  which  the  courts  have 
held  that  the  statutes  under  consideration  deal- 
ing with  "railroads"  embraced  In  their  pro- 
visions street  railroads,  an  equal  number  could 
be  instanced  in  which  the  courts  have,  under 
the  facts  of  the  case,  narrowed  and  limited  the 
application  of  the  statute,  and  held  that  street 
railroads  were  not  included.  It  would  be  dif- 
ficult, if  not  impossible,  to  formulate  any  rule 
to  govern  the  determination.  In  this  state  the 
difiBculty  is  much  relieved  brthe  distinction 
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irbich  our  Codes  make  between  railroad  cor- 
porations proper  and  street-railroad  corpora- 
tions. This  consideration,  however,  is  entitled 
to  weight.  The  exemption  from  liability  of 
stockholders  of  railroad  corporations  under  the 
Constitution  of  Kansas  is  an  immunity  in*  the 
nature  of  a  grant  or  privilege.  There  is  no  rule 
of  construction  which  naakes  it  mandatory 
upon  a  court  to  hold  that  "railroad"  must  in- 
clude street  railroads,  and,  upon  the  principle 
that  all  grants  from  the  state  are  construed 
most  strongly  in  favor  of  the  grantor,  it  would 
certainly  be  proper  In  this  case,  no  reason  to 
the  contrary  being  shown,  to  narrow  rather 
than  to  broaden  the  meaning  of  the  word,  and 
to  limit  its  applicability  to  the  one  class  which 
is  necessarily  embraced  within  the  term;  and 
we  therefore  conclude  that  the  provision  of  the 
Constitution  of  Kansas  here  under  considera- 
tion was  not  designed  to  apply  to  stockholders 
of  street-railroad  corporations.  In  consonance 
with  this  view,  it  is  said  by  the  learned  au- 
thors of  the  Law  of  Incorporated  Companies 
(1  Foote  &  E.  Incorporated  Companies,  p.  668, 
Dote):  "Whefher  any  of  the  statutes  relating 
to  railways  apply  to  street  railways  is  an  un- 
determined question.  It  is  a  question  which 
arises  again  and  again,  as  can  readily  be  imag- 
ined, since  the  statutes  have  very  little. to  say 
about  street  railways.  Still,  for  various  rea- 
sons. It  is  believed  that  the  great  body  of  rail- 
road legislation  of  this  state  does  not  apply  to 
street  railways." 
The  judgment  and  order  are  therrfore  affirmed. 

We  concur:  Temple*  J. ;  MeFarland,  J. 

Rehearing  in  banc  denied. 


Agnes  MURRAT,  Rapt,, 

Owen  MURRAY  et  al,,  AppU. 
ai5  Oal.  908.) 

1.  FlndlBi^  by  the  trial  court  eaimot  be 
looked  to  hy  the  appellate  court  to  ascertain 
the  facts  In  a  suit  for  malnteaance  by  a  deserted 
wife,  where  there  was  no  necessity  for  findings 
and  under  the  statute  such  findings,  If  made,  do 
not  constitute  part  of  the  ^dmnent  roll. 

8«  Allefirtt'tloiui  of  a  complaint  which  ai« 
necessary  to  support  the  Judgment  will  be 
deemed  on  appeal  to  have  had  confirmation  in  the 
evidence. 

8«  A  deserted  wilb  may  maintain 'an 
action  to  set  aside  a  deed  of  her  husband  made 
for  the  purpose  of  defrauding  her  of  her  right  to 
maintenance. 

4«  That  the  marriaipe  had  not  been  sol- 
emnised at  the  time  a  man  transferred  his 
property  to  defeat  the  rights  of  the  Intended  wife 
to  maintenance,  will  not  prevent  her  from  main- 
taining an  action  to  set  aside  the  transfer  after 
the  marriage  Is  solemnized  and  she  has  been  de- 
serted, if  at  the  time  of  the  transfer  she  was  with 
child  by  him  and  therefore  In  no  position  to  exer- 


NoTB.~As  to  the  validity  of  personal  Judgments 
based  on  constructive  service.  Bee  noU  to  Moyer  y. 
Bucks  (Ind.  App.)  16  L.  B.  A.  281;  also  Bernhardt  v. 
Brown  {N.OKUVL  A.40SL 
87  L.  R.  A. 
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else  a  fair  option  whether  she  would  fulfill  her 
engagement  with  him  or  not. 

6.  A  receiver  may  be  appointed  at  the 
beginning  of  an  action  by  a  deserted  wife- 
to  set  aside  a  transfer  by  her  husband  of  his  prop- 
erty to  defeat  her  rights  to  maintenance  under 
the  general  equity  power  of  the  court  under  the 
same  circumstances  that  the  appointment  woukl 
be  made  In  asuit  by  a  creditor  toset  asidea  trans- 

.  fer  fraudulent  as  to  him. 

6«  Jurisdiction  to  subject  property 
within  the  territorial  Jurisdiction  oT 
the  conrt  to  its  Judgment  may  be  acquired  by 
due  service  of  process  by  publication  and  the 
placing  of  the  property  in  the  hands  of  a  re- 
ceiver. 

7«  Words  designating  an  allegation  of 
a  complaint  as  a  separate  and  second 
cause  of  action  may  be  disregarded  where  it 
Is  apparent  that  the  allegation  was  Intended,  not 
as  a  second  cause  of  action,  but  only  to  show  the 
extent,  form,  and  nature  of  the  relief  to  which 
oomplainant  was  entitled:  and  the  substantial- 
rights  of  the  parties  will  not  be  affected  by  so  dis- 
regarding it. 

8«  Deeds  and  leases  not  mentioned  im 
the  complaint  or  to  persons  not  made  par- 
ties to  the  action  should  not  be  canceled  in  an- 
action  to  set  aside  transfers  uf  property  as  1» 
fraud  of  a  deserted  wlfe^s  right  to  support. 

9.  A  dellendant  who  is  made  a  party  by 
substituted  service  cannot  be  required  to- 
glve  a  bond  to  support  his  desened  wife. 

10.  The  court  should*  in  setting  aside  a^ 
transfiar  of  property  as  in  fraud  of  a  de- 
serted wlfe*s  right  to  support,  direct  what  part  of 
the  property  seized  should  remain  in  the  hands* 
of  the  receiver,  and  what  should  be  restored  to- 
the  persons  from  whom  It  was  taken. 

11.  A  receiver  appointed  in  a  suit  by  wl. 
deserted  wife  io  set  aside  a  transfer  of  prop- 
erty by  her  husband  as  In  fraud  of  her  righia 
may  be  directed  to  pay  a  physician^s  billlncurrei^ 
by  her. 

(December  11,1898.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Superior  Court  for  Fresno  County 
in  favor  of  plainiifF  in  an  action  brought  to  set 
aside  a  transfer  of  properly  as  in  Iraud  of 
plaintiff's  right  to  support.  Modified  and  af- 
firmed. 

The  facts  are  stated  in  the  Commissioner's- 
opinion. 

MesarK  J.  H.  Daly  and  Sayle  &  Cold-^ 
well  for  appellants. 

Mesare.  J.  P.  Meuz  and  H.  M.  Johnston,. 
for  respondent: 

The  jurisdiction  of  a  superior  court  of  this- 
state,  obtained  by  publicaiion  of  summons,  is 
sufQcient  (a)  to  settle  all  righu  or  claims  to  real 

Eroperty  situated  within  the  state,  ^and  {h)  to- 
ind  alf  personal  property  in  the  state  where  it 
is  taken  under  the  control  of  the  court  by  the- 
appointment  of  a  receiver;  (/?)  to  determine 
questions  of  the  status  of  the  parties. 

Code  Civ.  Proc.  §  413,  as  amended  in  1898, 
Stat.  1898,  p.  285;  CoHe  Civ.  Proc.  §  749,  new 
section  added,  Stit.  1891,  p.  278:  Perkine  v. 
Wake/iam,  86  Cal.  580;  Penncyer  v.  Neff,  95- 
U.  8.  714.  24  L.  ed.  565;  Arndt  v.  Qrigge,  184 
U.  8.  820.33L.ed.9l9. 

The  appointment  of  a  receiver  was  a  proper 
procedure  in  a  case  of  this  nature,  and  is  tb^ 
common  practice.  ^-^  , 
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Code  Civ  Proc.  564;  Civil  Code.  §  140: 
Sharon  v.  Sharon,  67  Cal.  202;  Stewart,  Mar. 
A  Div.  g  877.  subd.  2. 

The  property  of  the  defendant  must  be  seized 
«r  attached. 

Belcher  v.  Charnber$,  58  CaL  685;  Brown  v. 
Campbell,  100  Cal.  685;  Pennoyer  v.-  Neff,  95 
g.  8.  714.  24  L.  ed.  565. 

In  actions  to  determine  the  status  of  parties 
the  summons  may  be  served  by  publication. 

Re  Newman,  75  Cal.  213;  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  ed.  565. 

The  court  obtained  personal  Jurisdiction  of 
the  defendants  by  their  voluntary  appearance 
In  the  action  by  attorney. 

Code  Civ.  Proc,  §^  406. 416, 1014;  Tyrrdl  v. 
Baldwin,  67  Cal.  4;  Rowland  y,  Coyne,  55  Cal. 
8:  GhiradeUi  v.  Greene,  56  Cal.  629;  Hayes  v. 
Shaituck,  21  Cal.  55. 

The  only  requisites  of  an  action  of  this  char- 
acter are  marriage,  residence  in  the  state  and 
county  for  the  requisite  time,  wilful  desertion 
and  failure  to  support  on  the  part  of  the  defend- 
ant. 

PboleY  WaJw,95Cal.889;  Hardy  r.  Hardy, 
97  Cal.  121;  Starke  v.  Storke,  99  CJ.  621. 

Neitbt  r  party,  after  entering  into  a  treaty  of 
marriage,  or  contract  to  marry,  can  volunta- 
rily, without  consideration  or  knowledge  of  the 
other,  convey  away  property  so  as  to  bar  the 
other's  marriage  rights. 

Stewart,  Mar.  &  Div.  §  44;  Bigelow.  Fr. 
pp.  149.  150;  Countesi  Strathmore  v.  Bowes,  1 
Yes.  Jr.  22;  Taylor  v.  Pugh,  1  Hare.  608; 
Bispham.  Eq.  253;  Tisdale Y.Bailey,  6  Ired.  Eq. 
858;  OoodsonY,  Whitfield,  5  Ired.  Eq.  163;  Lo- 
gan V.  Simmons,  8  Ired.  Eq.  487;  UaehY,  Dth 
fMll,  8  Bush.  201;  McAfee  v.  Fermison,  9  B. 
Mon.  475;  Petty  v.  Petty,  4  B.  Mon.  216,  89 
Am.  Dec.  501;  Smith  v.  Smith,  6  N.  J.  Eq. 
515;  Kline  v.  Kline,  57  Pa.  120,  98  Am.  Dec. 
206;  CampbeU's  Appeal,  80  Pa.  809;  Baird  v. 
Stearne,  15  Phila.  389;  Poeton  v.  OiUespie,  5 
Jones.  Bq.  258.  75  Am.  Dec.  487;  FerAee  v. 
Priteheird,  112  N.  C.  83;  Dudley  v.  Dudley,  76 
Wis.  567,  8  L.  R  A.  814. 

This  rule  is  not  affected  by  separate  property 
statutes. 

Stewart,  Mar  &  Div.  §  44.  and  notes. 

A  man  cannot  defend  an  action  of  this  char- 
acter by  saying:  "The  woman  bad  notice;  I 
told  her  I  was  going  to  dispose  of  my  property 
before  I  married  her,"  when  he  has  put  it  be- 
yond her  power  to  hold  off  for  a  settlement  by 
seducing  her. 

Taylor  v.  Pugh,  1  Hare,  608;  Stewart.  Mar. 
A  Div.  S  44;  Peek  v.  Peek,  77  Cal.  106,  1 L.  R 
A.  185. 

The  case  at  bar  is  an  action  for  separate  sup- 
port and  maintenance,  and  is  specifically  au- 
thorized by  the  Code.  and.  does  not  involve  the 
question  of  community  property. 

Civ.  Code,  187;  GallandY,  Galland,98  Cal. 
265. 

Alimony  and  support  are  in  no  way  depend- 
ent upon  the  question  of  community  property, 
and  may  be  awarded,  and  in  fact  usually  is, 
out  of  the  separate  property  of  the  husband. 

Robinson  v.  RfMnson,  79  Cal.  511. 

Britt,  C.  filed  the  following  opinion: 
Plaintiff  having  been  deserted  by  her  hus- 
band, the  defendant  Owen  Murray,  she  insti- 
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tuted  this  action  against  him  for  maintenance 
without  divorce,  and  to  set  tiside  certain  trrtus- 
fers  of  property  made  by  him  to  his  brother, 
the  defendant  James  Murray,  which  obstruct 
the  enforcement  of  her  right.  Both  defend- 
ants being  absent  from  the  state.— said  James 
residing  in  Canada. — summons  was  served  on 
them  by  publication  and  mailing,  as  prescribed  , 
by  statute.  They  failed  to  appear,  and  plain- 
tiff obtained  Judgment,  from  which  defendants 
appeal. 

In  the  printed  transcript  appears  a  paper  en- 
titled '•Findings,"  and  it  is  recited  in  the  Judg- 
ment that  the  court,  after  heariog  the  evi- 
dence. *'made  and  filed  its  findings  of  fact  and 
conclusions  of  law  herein;"  but,  as  there  was 
no  necessitv  for  findings,  and  as  in  such  a  case 
findings,  if  made,  do  not  constitute  part  of  the 
iudgment  roll  (Code  Civ.  Proc.  ^  670),  we  can 
look  for  the  facts  of  the  controversy  onl^  to  the 
complaint  and  judgment.  Such  allegations  of 
the  complaint,  however,  as  are  necessary  to  sup- 
port the  Judgment  are  deemed  to  have  had  con- 
firmation in  the  evidence.  It  appears  from 
the  complaint  that  plaintiff  and  defendant 
Owen,  residents  of  Fresno  county,  in  this  state, 
about  August  1, 1898.  agreed  to  intermarry, 
and  at  once  assumed  the  relations  of  husband 
and  wife,  and  <6he  was  got  with  child  by  him. 
On  November  7  following  they  were  lawfully 
married,  and  in  March,  1894,  he  brought  her 
to  the  city  of  San  Francisco,  where  he  aban- 
doned her  among  strangers,  and  himself  de- 
parted the  state,  leaving  her  in  circumstances 
of  miserable  destitution.  In  October,  1898, 
after  the  said  meretricious  cohabitation  had 
begun,  said  Owen  was  the  owner  of  divers 
promissory  notes,  'secured  by  mortgages  of 
real  estate,  amounting  in  face  value  to  near 
$6,000,  among  which  was  a  note  and  mortgage 
executed  in  his  favor  by  one  Briscoe  for  the 
sum  of  $2,000,  and  another  executed  by  one 
Crow  for  the  sum  of  $1,500.  He  also  owned 
a  sheriff's  certificate  of  sale  of  certain  land  in 
the  town  of  Fresno,  and  then  had  possession 
of  such  land.  Without  the  knowledge  of 
plaintiff,  and  with  intent  to  defraud  her  of  the 
right  to  subject  said  property  to  her  claims  for 
maintenance  and  support,  about  October  4, 
1898,  he  assigned  and  transferred  said  notes 
and  mortgages  and  said  certificate  of  sale  to 
his  brother,  said  James  Murray,  who  rendered 
no  consideration  for  such  assignment,  but  was 
"cognizant  of  said  intent  and  purpose,  and 
conspired  with  defendant  Owen  to  get  rid  of 
his  property  in  the  manner  aforesaid,  in  order 
to  defraud  the  plaintiff  out  of  the  enjoyment 
and  benefit  of  any  portion  thereof."  At  the 
same  time  said  Owen  received  back  from  his 
brother  a  power  of  attorney  authorizing  him 
to  manase  said  property  for  the  latter.  Acting 
thereunder,  on  February  7,  1894,  he  collected 
the  money  due  on  the  note  and  mortgage  of 
Crow,  and  released  the  mortgage,  but  kept  the 
money  for  himself.  A  deed  was  made,  sub- 
sequently to  said  assignments,  conveying  the 
land  described  in  said  certificate  of  sale  to  said 
James  Murray,  and  about  March,  1894,  said 
Owen  leased  such  land,  which  had  been  occu- 
pied as  the  home  of  himself  and  plaintiff,  to 
one  Smith,  who  went  into  possession  of  the 
same.  The  said  notes  and  mortgages,  other 
than  that  released  on  February  7,  1894,  Are 


Calipobnia  Sufrbmb  Court. 


Deo.» 


idthin  the  jurisdiction  of  the  court,  and  said 
Owen  has  no  other  property  within  the  state 
to  the  knowledge  of  plaintiff.  It  was  further 
ayerred  in  the  complaint  that,  unless  a  re- 
ceiver be  appointed  to  take  charge  of  said  Se- 
curities and  said  land,  the  defendants  would 
convey  the  land  and  remove  the  securities  be- 
yond the  control  of  the  court.  The  prayer 
was  for  maintenance  and  alimony,  pendents 
lite  and  permanent;  that  the  said  transfers  and 
conveyance  be  canceled  and  the  said  property 
adjudged  to  belong  to  defendant  Owen;  that  a 
receiver  be  appointed  to  take  charge  of  the 
same,  etc.  By  its  Judgment,  rendered  No- 
vember 22,  1894,  the  court  in  terras  set  aside 
the  transfers  and  assignments  described  in  the 
complaint  (except  that  of  the  Crow  mortgage), 
and  declared  the  property  which  was  the  sub- 
ject thereof  to  be  the  property  of  said  Owen, 
and  chargeable  with  the  maintenance  of  plain- 
Uff  and  their  infant  child.  In  like  manner  it 
declared  to  be  fraudulent  and  void  the  said 
lease  to  Smith,  and  also  a  certain  deed  of  real 
estate  made  by  one  Evans  and  one  Mancourt 
to  James  Murray  on  February  14, 1894,  and 
declared  the  land  described  therein  to  be  the 
property  of  said  Owen.  It  was  further  ad- 
Judged  ithat  plaintiff  be  permitted  to  occupy 
and  use  the  premises  in  the  town  of  Fresno 
formerly  occupied  by  herself  and  her  said  hus- 
band, and  that  she  be  allowed,  in  addition,  the 
•um  of  $25  per  month  from  December  1, 1894, 
the  payment  of  the  same  to  be  a  charee  upon 
«aid  premises,  and  also  secured  by  a  Dond  in 
the  sum  of  $1,500,  which  said  Owen  was  re- 
quired to  execute  with  sureties;  that,  in  de- 
fault of  such  bond,  the  receiver  previously  ap- 
pointed by  the  court  (who  "by  the  admission  of 
counsel  and  the  recitals  in  the  judgment  ap- 
pears, on  the  commencement  of  the  action,  to 
have  taken  possession  of  all  the  property  in- 
volved) deposit  the  note  and  mortgage  of  said 
Briscoe  in  the  hands  of  a  person  designated  to 
receiye  the  same  "as  security  for  the  payment 
to  plaintiff  of  said  alimony;  that  the  receiver 
pay  the  sum  of  $25  to  certain  physicians  named 
for  prof essional  services  rendered  to  plaintiff 
during  illness;  "that,  when  said  several  sums 
of  monev  have  been  paid,  and  the  further  pay- 
ment of  alimony  .  .  .  properly  secured 
as  provided  herein,  the  receiver  is  directed  to 
deliver  all  of  said  property  and  effects  remain- 
ing after  said  payment  into  the  custody" 
whence  be  bad  taken  it,  which  being  done,  the 
receiver  shall  be  finally  discharged. 

1.  It  may  be,  as  contended  by  appellants, 
that  in  virtue  of  our  statute  (Civil  Code,  §  157), 
declaring  that  neither  husband  nor  wife  has 
any  interest  in  the  property  of  the  other, 
the  wife  in  this  state,  merely  because  of 
her  conjugal  relation,  has  no  standing  to  at 
tack  a  voluntary  disposition  of  her  husband's 
separate  property,  made  either  before  or  after 
marriage,  and  this  for  the  apparently  simple 
reason  that  the  fact  of  marriage  gives  her  no 
interest  {Smith  v.  Smith,  12  Ca).  216;  Chandler 
y.  Rollingewarih,  8  Del.  Ch.  99;  Dudley  v. 
Bvdley,  76  Wis.  567,  8  L.  R  A.  814;  Butler  y, 
Butler,  21  Ean.  525,  80  Am.  Rep.  441  et  Hq.)\ 
but  that  is  not  the  question  here.  Admittins: 
such  to  be  the  rule,  the  plaintiff  is  not  affected 
by  it.  She  is  the  deserted  wife  of  defendant 
Owen,  and  by  reasox)  of  his  act  of  desertion  is 
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authorized  to  maintain  the  action.  Civil  Code, 
g  187.  To  defeat  its  purpose  he  made  the 
transfers  of  proi)erty  to  his  brother.  BNry 
transfer  of  property  made  with  intent  to  delay 
or  defraud  any  creditor  or  otherperson  of  hia 
demands  is  by  the  statute  of  l&izabeth.  re- 
enacted  tn  Ciyfi  Code,  §  8439,  declared  void  as 
against  all  creditors  of  the  debtor,  etc.  The 
wife,  though  not  in  strictness  a  creditor  of  the 
husband,  is  yet,  as  concerns  her  right  to  main- 
tenance, so  far  within  the  protection  of  this 
statute  that  it  avoids  his  transfers  made  with 
the  design  to  defeat  such  right.  Qreen  v. 
AdamM,  59  Vt.  fM)9,  59  Am.  Rep.  761;  TyUr  y. 
Tyler,  126  111.  525,  587,  and  cases  cited;  StuaH 
y.  Stuart,  128  Mass.  870;  Stewart,  Mar.  & 
Div.  g  881.  See  Lard  v.  Hough,  48  Cal.  581. 
And,  the  circumstances  of  this  case  coni^id- 
ered,  in  our  judgment  the  fact  that  the  marriage 
had  not  been  solemnized  at  the  time  of  the 
transfers  to  James  Murray  cannot  prevent  the 
application  of  the  rule  here.  The  plaintiff  was 
in  that  condition  that  eyen  knowledge  of  the 
fraudulent  assignments  would  not  have  enabled 
her  to  exercise  a  fair  option  whether  she  would 
fulfil  her  engagement  with  Owen  Murray. 
To  her  the  alternative  was  marriage  or  the  con- 
tinued stain  of  concubinage  and  the  bastardy 
of  her  offspring.  In  Taylor  v.  Pugh,  1  Hare, 
608,  the  woman,  before  marriage,  and  without 
the  knowledge  of  her  intended  husband,  who 
had  seduced  her,  executed  a  settlement  of  her 
property  for  her  own  benefit.  After  the  mar- 
riage the  husband  filed  a  bill  to  set  aside  the 
settlement  as  in  fraud  of  bis  marital  fights. 
The  court  denied  the  relief,  the  vice  chancellor. 
Sir  James  Wigram,  saying:  *'The  husband, 
by  bringing  the  intended  wife  to  his  house, 
and  inducing  her  to  cohabit  with  him  before 
the  marriage,  deprived  her  of  the  power  to 
protect  herself,  and  thereby  precluded  himself 
from  telling  this  court,  with  any  effect,  thai 
his  wife  had  committed  a  fraud  upon  him,  be- 
cause she  has  taken  the  precaution  to  have  her 
property  secured  for  herself  and  her  children." 
Conversely,  in  this  instance,  the  husband  has 
no  equity  to  say  that  the  assignments,  which 
would  have  been  undeniably  a  fraud  against 
the  plaintiff  if  made  after  marriage,  shall  be 
treated  as  innocent  because  made  before  that 
event,  when  by  his  conduct  marriage  had  be- 
c  )me  to  her  inevitable. 

2.  By  $  140,  Civil  Code,  the  court  in  an  ac- 
tion such  as  this,  or  for  divorce,  may  require 
the  husband  to  give  reasonable  security  for 
providing  maintenance,  and  may  enforce  the 
same  by  appointing  a  receiver.  This  court  has 
said  recently  that  the  only  authority  for  the 
appointment  of  a  receiver  in  a  divorce  suit  is 
to  be  found  in  that  section.  Petaluma  Sav. 
Bank  v.  San  Praneieeo  City  dt  County  Super, 
Ct.  Ill  CaL  488.  If  this  be  true,  also,  of  an 
action  for  maintenance  without  divorce,  it 
would  seem  that  the  language  of  the  section  is 
yet  sufficient  to  justify  the  appointment  of  the 
receiver  made  in  this  case  at  the  commence- 
ment of  the  suit.  Carey  v.'Carey,  2  Daly,  424. 
But,  assuming  that  the  statute  does  not  reach 
so  far,  still,  in  our  opinion,  the  action  is.  by 
reason  of  the  inadequacy  of  purely  legal  rem- 
edies, so  much  a  subject  of  equitable  cogniz- 
ance that  it  carries  with  it  the  right  to  have  a 
receiver  appointed,  under  the  general  provision 
igitized  by  V 
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for  such  an  officer  in  all  cases  "where  receivers 
have  been  heretofore  appointed  by  the  nsajces 
of  courts  of  equity."  Code  Civ.  Proc.  g564. 
That  the  relief  sought  is  within  the  general 
powers  of  a  court  of  equity  to  grant,  ana  is  not 
dependent  upon  statute,  has  been  decided  by 
this  court,  and  the  principle  has  found  quite 

Sneral  acceptance.  QaUand  v.  Oalland,  .88 
J.  36ft;  Story,  Eq.  Jur.  1428a;  Hansom  v. 
Han  acorn,  6  Colo.  App.  97,  and  cases  cited; 
Tolman  v.  Tolman,  1  App.  D.  C.  299.  "The 
wife's  claim  to  alimony  is  an  equitable  demand 
against  the  husbana,  and  there  can  be  no 
doubt  of  her  right  to  attack  for  fraud  any 
transfers  or  alienations  of  property  made  by  him 
with  Intent  to  defeat  her  claim,  and  that  such 
fraudulent  grantees  may  properly  be  made  de- 
fendants to  the  suit  for  alimony."  Hinds  v. 
Hinds,  80  Ala.  225.  The  wife  bavins  such  a 
demand,  and  her  position  being  assimilated  to 
that  of  a  creditor  of  her  husband  (Feighlw  v. 
Feighley,  7  Md.  587,  61  Am.  Dec.  375;  T^fUsr 
V.  Tyler,  126  111.  525;  Livermore  v.  BouteUe,  11 
Gray,  217,  71  Am.  Dec.  708;  Green  v.  Adams, 
59  yt.609,  59  Am.Rep.761).it  would  appear  that 
a  receiver  in  aid  of  the  enforcement  of  the  de- 
mand should  be  appointed;  when  the  occasion 
ariRps,  for  reasons  like  to  those  on  which  a 
creditor  seeking  to  avoid  fraudulent  convey- 
ances of  a  debtor  is  permitted  to  employ  the 
same  instrumentality.  The  rule  in  equity  is 
that  a  receiver  may  be  appointed  before  an- 
swer, provided  the  plaintiff  can  satisfy  the 
court  that  he  has  an  equitable  claim  to  the 
property  in  controversy,  and  that  a  receiver  is 
necessary  to  preserve  the  same  from  loss. 
Btoodgood  V.  Clark,  4  Paige,  574;  High.  Re- 
ceivers. §  105,  and  cases  cited.  As  shown,  the 
plaintiff  here  has  a  demand  enforceable  in 
equity,  and  it  may  be  charged  specifically  upon 
the  property  described  in  the  complaint.  Rob- 
inson V  Rofnnson,  79  Cal.  511 ;  Civ.  Code,  187, 
140.  141;  Plumb  y.  Bateman,2App.  D.  C.  170, 
171;  Hanseom  v.  Hanscom,  6  Colo.  App.  97. 
It  secQS  necessarily  to  follow  that  the  court  had 
power  to  appoint  the  receiver  at  the  beginning 
of  the  action.  Of  course,  such  a  power  should 
be  very  cautiously  exercised,  but  there  is  noth- 
ing in  the  present  record  to  show  that  the 
court  was  indiscreet  in  that  behalf. 

8.  We  have  dwelt  somewhat  upon  the  matter 
of  the  receivership  because  of  the  influence  of 
that  proceeding  on  the  question  of  the  juris- 
diction of  the  court  to  render  any  judgment  at 
all.  Service  of  summons  by  publication,  or 
other  form  of  substituted  service  of  process  for 
notifying  an  absentee  or  nonresident  defendant 
of  an  actiou  against  him,  is  allowed  to  be  ef- 
fectual *' where,  in  connection  with  process 
against  the  person  for  commencing  the  action, 
property  in  the  state  is  brought  under  the  con- 
trol of  the  court,  and  subjected  to  its  disposition 
by  process  adapted  to  that  purpose,  or  where 
the  judgment  is  sought  as  a  means  of  reaching 
such  property,  or  affecting  some  interest 
therein."  Vennoyer  v.  Neff,  95  U.  8.  788,  24 
L.  ed.  572;  Broum  v.  CampbeU,  100  CaL  641. 
Perhaps  the  jurisdiction  in  this  case  Is  main- 
tainable on  the  ground  that  the  judgment  is 
sought  as  a  means  of  affecting  an  interest  in 
the  property  described  In  the  complaint.  How- 
ever that  may  be,  we  have  no  doubt  that,  by 
means  of  the  receiver's  possession  of  the  prop- 
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erty,  and  the  due  publication,  etc.,  of  the  sum- 
mons, the  court  acquired  jurisdiction  to  sub- 
lect  the  property  seized  to  the  satisfaction  of 
its  lawful  judgment.  According  to  the  com- 
mon experience  of  mankind,  the  owner  of  prop- 
erty keeps  some  oversiirht  of  it,  wherever 
situated,  and  will  probably  be  apprised  of  the 
seizure  thereof,  ana  so  warned  of  the  purpose  ' 
of  the  seizure.  To  accomplish  this  object,  the 
taking  of  property  into  the  possession  of  a  re- 
ceiver is  at  least  as  well  adapted  as  the  sim- 
ilar taking  by  process  of  attachment;  audit  is 
common  practice  to  apply  property  which  has 
been  attached  in  the  course  of  an  action  in  per-  • 
sonam  against  a  nonresident  to  the  satisfaction 
of  the  judgment  obtained,  although  no  per- 
sonal service  of  summons  has  been  effected. 
Attachment  is  not  the  only  means  by  which 
the  court  may  acquire  control  of  the  property 
of  the  absentee  defendant,  so  as  to  impress  the 
action,  as  to  such  property,  with  the  jurisdic- 
tional characteristics  of  a  proceeding  in  rem. 
Several  recent  cases  illustrate  our  conclusion. 
Most  of  them  relate  to  the  effect  of  legislation, 
such  as  §^  412, 749.  Code  Civ.  Proc. :  Bauscom 
y.  Hanseom,  6  Colo,  App.  97;  Thurston  v. 
Thurston.  58  Minn.  279,  287;  Corson  v.  Shoe- 
maker, 55  Minn.  896;  Bennett  v.  Fenton,  41 
Fed.  Rep.  288,  10  L.  R.  A.  500;  Single  y. 
ScoU  Paper  Mfg,  Co.  55  Fed.  Rep.  558;  Miller 
V.  •row«».67Hun,  281;  Arndt  v.  Qriggs,  184  U. 
S.  816,  88  L.  ed.  918;  Flumb  v.  Bateman,  2  App. 
D.  C.  156,  171;  Bragg  v.  Oaynar,  85  Wis.  470, 
21  L.  R.  A.  161.  The  case  last  cited  was  a 
creditors'  bill  to  reach  certain  debts  evidenced 
by  notes  and  mortgages  executed  by  residents 
of  the  state  to  Gkiynor  and  by  him  assigned  in 
fraud  of  Bragg,  a  judgment  creditor.  Both 
Gay  nor  and  the  fraudulent  assignee  were  non- 
residents, were  served  with  process  out  of  the 
state,  and  failed  to  appear.  The  court  held 
that  such  debts  were  "property  within  the 
state,"  within  the  meaning  of  a  statute  like,  in 
this  particular,  to  §  412  of  our  Code  of  Civil 
Procedure,  as  amended  in  1893,  and  that  the 
service  of  an  Injunctiou  on  the  mortgagors, 
who  were  made  defendants,  restraining  Uiem 
from  paying  to  the  nonresident  creditor, 
brought  the  debts  under  the  control  of  the 
court,  so  that  its  judgment  avoiding  the  assign- 
ment, and  appointing  a  receiver  to  collect  the 
debts  and  apply  the  proceeds  to  the  payment 
of  Bragg's  demand  against  Gaynor,  was  valid. 
We  see  no  essential  difference,  as  concerns  the 
question  of  jurisdiction,  between  that  case  and 
the  present. 

4.  It  is  contended  that  a  portion  of  the  com- 
plaint, introduced  with  the  words,  "For  a  sep- 
arate and  second  cause  of  action,  plaintiff 
avers,"  etc.,  and  which  contains  virtually  all 
the  allegations  of  the  pleading  relating  to  the 
fraudulent  transfers  from  Owen  to  James  Mur- 
ray, is  insufficient  as  a  statement  of  a  cause  of 
action,  in  that  it  fails  to  allege  the  husband's 
failure  to  provide  for  the  wife's  support.  The 
complaint  is  loosely  drawn,  but  we  think  it  ap- 
parent that  it  contains  but  one  cause  of  action, 
and  that  the  portion  thereof  to  which  appel- 
lants point  this  objection  is  not  a  real  attempt 
to  state  a  second  transaction,  intended  as  an  in- 
dependent ground  for  plaintiff's  suit,  but  is 
only  a  detail  of  matters  tending  to  show  the 
extent,  form,  and  nature  of  th£  relief  to  which 
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she  is  entitled  upon  her  single  cause  of  action, 
viz..  her  husband's  desertion  and  his  failure  to 
maintain  her,  and  that  the  words  designating 
it  "a  separate  cause  of  action"  should  be  dis- 
regarded, as  an  error  which  does  not  affect  the 
substantial  righto  of  the  parties.  Code  Civ. 
Proc.  §  475. 

5.  It  was  error  to  cancel  the  deed  made  by 
Bvans  and  Mancourt  to  James  Murray.  It  u 
not  mentioned  in  the  complaint,  and,  for  any- 
thing appearing,  Owen  Murray  had  no  inter- 
est in  it.  So  the  lease  to  Smith  should  not 
have  been  canceled.  Smith  was  not  made  a 
-party  to  the  action.  He  had  a  right  to  an  op- 
portunity for  a  hearing,  however  fraudulent 
may  have  been  the  contract  of  lease.  We 
think,  also,  that  the  court  had  no  power  to  re- 
quire said  Owen  to  execute  a  bond  in  favor  of 
plaintiff  conditioned  for  the  payment  of  the 
alimony  allowed  to  her.  No  obligation  upon 
him  personally  can  be  imposed  by  the  Judg- 
ment {De  La  Siontanya  r.  De  La  Montanya, 
112  Cal.  101.  S2  L.  R.  A.  82),  and  the  power 
of  the  court  to  secure  the  award  to  plaintiff  is 
limited  to  the  property  within  its  control. 
The  court  should  not  have  disturbed  the  trans- 
fers to  James  Murray  any  further  than  the 
exigencies  of  the  decree  in  favor  of  plaintiff 
required.  Any  property  not.  needed  for  se- 
curing the  maintenance  allowed  to  her,  and 
which  can  be  restored  to  the  person  from  whom 
the  receiver  took  it,  as  provided  in  the  judg- 
ment, is  that  much  which,  as  between  defend- 
ants, belongs  to  James  Murray.  The  court 
should  have  declared  precisely  what  part  of  the 
properly  was  to  continue  in  the  hands  of  a  re- 
ceiver, or  otherwise  subjected  to  the  satisfac- 
tioD  of  the  judgment,  and  the  remainder,  if  any, 


should  have  been  wholly  exempted  from  the 
effect  of  the  lud^ment. 

So  far  as  the  facto  are  disclosed  by  the  rec- 
ord, we  see  no  error  in  the  direction  that  the 
receiver  pay  a  physician's  bill  incurred  by 
plaintiff.  It  must  be  assumed  that  this  was 
found  to  be  part  of  the  necessary  maintenance 
of  plaintiff,  which  was  the  very  purpose  for 
which  the  funds  were  in  the  hands  of  the  re- 
ceiver. See  Fixt  v.  Eaie  d  N,  Silver  Min,  Co, 
108  Cal.  476;  Robinion  v.  Robintcm,  79  Cal. 
611.  If  this  were  an  action  for  divorce  as  well 
as  maintenance,  we  should  say  that  the  diffi- 
culties attending  a  continuing  allowance  under 
the  circumstances  are  such  that  it  would  be 
better  to  award  the  plaintiff  absolutely  a  gross 
sum.  or  part  of  the  property  in  question,  as  in 
Robifiion  v.  BoHnim,  just  cited;  but  as,  pos- 
sibly, the  cohabitation  of  the  parties  may  be 
resumed,  we  think  the  cause  should  be  re- 
manded, with  instructions  to  the  court  below 
to  modify  and  amend  the  judgment  in  the  par- 
ticulars wherein  we  have  shown  it  to  be  erro- 
neous, and,  as  so  modified  and  amended,  it 
should  stand  affirmed. 

We  concur:    Searla.  0.;  Haynes*  C« 

Beatty,  Ch.  J.,  and  Cktrontte*  Van 
Fleet*  and  MeFarIand«  JJ. :  For  the  rea- 
son given  in  the  foregoing  opinion,  the  cause 
is  remanded,  And  the  court  hdtmieinetrvetedto 
modify  and  amend  ite  judgment  in  the  partie^i- 
lars  wherein  it  ie  ahoutn  by  said  opinion  to  be 
erroneoite,  and  a$  eo  modified  and  amended,  ii 
toiU  stand  affirmed. 

We  dissent:   Harrieon*  J.;  Temple»J. 
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«. 

Hugh  MURPHY. 

(48  U.  8.  App.  17.) 

*lm  One  who  eeeke  relief  from  the 
eoorts  for  a  breach  of  a  duty  imposed 
upon  public  offioers  bf  statu ce  must  show  that 
he  has  a  vested  rt^ht  to  the  discharire  of  that 
duty,  and  that  the  statute  which  imposed  It  was 
enacted  for  the  beneflt  of  himself  and  others  In  a 
like  situation. 

8.  If  the  daty  was  imposed  for  the  bene- 
fit of  another  person  or  ciaas  of  persons, 
and  the  complainant^s  advanta^re  from  Its  dis- 
obartre  is  merely  lucidentaL,  aod  not  a  part  of  the 
desiirn  of  the  statute,  no  such  right  is  created  as 
forms  the  subject  of  an  action  at  law  or  of  a  suit 
In  equity.  * 

8«  The  usual  provision  in  eity  charters 
^Headootes  by  Sanbobn,  Circuit  Judgre. 


that  contracts  for  public  work  shall 
be  awarded  to  the  lowest  reliable  and 
responsible  bidders  was  not  enacted  to  fur- 
nish employment  for  contractors,  or  to  benefit  a 
bidder  for  such  work,  but  with  th«  design  to 
beneflt  and  protect  the  property  holders  and  tax- 
payera  of  the  municipaiitlee. 

4.  Taxpayers  and  property  holders 
whose  riifhts  of  property  will  be  ii^Jo* 
rionsly  affected  by  the  fraudulent  or  arbi- 
trary violation  of  this  and  similar  provisions  of 
city  charters  may  maintain  a  suit  to  enjoin  such 
action  by  public  officers  whose  duty  it  is  to  com- 
ply with  them. 

5.  Bnt  the  lowest  reliable  and  respon- 
sible bidder  for  a  contract  for  publlo 
work  has  no  such  vested  or  absolute  rlirbt  to  a 
compliance  with  such  provisions  oC  the  statutes 
as  will  entitle  him  to  maintain  an  injunction 
against  their  violation  by  public  officials,  because 
these  provisions  of  the  statutes  were  not  enacted 
for  bis  benefit,  or  for  the  benefit  of  his  class. 

6.  The  presentation  by  a  reliable  and 


Note.— As  to  rights  of  lowest  bidder  on  a  public 
oon tract,  see  note  to  Anderson  v.  St.  Louis  Public 
Schools  (Wia)  26  L.  B.  A.  707.  See  also  Home  Bldg. 
87  L.  R.  A. 


Sc  Conveyance  Co.  v.  Roanoke  (Va.)  27  L.  ic  A.  Wl; 
Frame  v.  Felix  (Pa.)  S!7  L.  R.  A.  802;  Mulnix  v.  Mu- 
tual Ben.  L.  Ins.  Co.  (Colo.)  88  L.  B^A.  827. 
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responsible  bidder  of  the  lowest  bid 

for  a  ooiitract  for  public  work  to  ofBciala  whos^ 
duty  to  to,  under  the  charter  of  a  city,  to  let  the 
ooD tract  to  the  lowest  reliable  and  responsible 
bidder,  but  who  ha^e  the  rlflrht,  under  the  stat- 
ute, to  reject  all  bids,  and  who  have  given  notice 
In  their  advertisement  for  bids  that  they  reserve 
the  right  to  reject  any  and  all  bids,  does  not  con. 
BtUutean  agreenient  that  they  will  make  a  con- 
tract for  the  work  witb  such  a  bidden  nor  does 
it  vest  In  him  such  an  absolute  right  to  the  con- 
tract as  will  authoi^  a  court  of  equity,  at  hto 
suit,  to  compel  the  offioi^as,  or  the  munlclpnilty 
tbey  represent,  to  enter  into  a  contract  for  the 
work  with  him,  when  they  are  aboat  to  award, 
or  have  awarded.  It  to  a  higher  bidder. 

(January  18, 1B87.) 

APPEAL  by  defeodanta  from  a  decree  of 
ibe  Uniled  Stales  Circuit  Court  for  the 
'District  of  Colorado  eojoining  the  execution  of 
•-a  contract  for  the  paving  of  a  street  in  Denver. 
Beversed. 

Before  Caldwell,  Sanborn,  and  Thayer,  Cir- 
•cuii  Judges. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  H.  Brown,  for  the  Colorado 
PavinjT  Company,  and  Afessre.  Frederick  A. 
Williams  and  G.  Q.  Riehmond,  for  the 
•city  of  Denver,  appellants: 

Equity  acts  cautiously  in  enjoining  public 
improvements. 

Mere  illef2:ality  is  insufficient  in  equity. 

1  High,  Inj.  8d  ed.  18,  g  20. 

Where  the  right  is  not  clear,  equity  will  gen- 
•erally  be  governed,  in  deciding  an  application 
for  preliminary  injunction,  by  considerations 
of  the  relative  convenience  and  inconvenience 
which  may  result  to  the  parties  from  granting 
•or  withholding  the  writ. 

1  High.  Inj.  8d  ed.  12,  §  18. 

Balancing  the  relative  convenience  of  Mur- 
phy on  the  one  hand,  and  the  city,  the  general 
traveling  public  and  the  abutting  property 
owners,  on  the  other,  it  is  quite  clear  that  the 
•contingent  speculative  right  of  Mr.  Murphy,  as 
•an  unsuccessful  bidder,  to  profits  he  might 
make,  to  the  amount  of  "several  thousand 
dollars,"  cannot  be  said  to  constittite  such  an 
irreparable  injury  to  him  as  to  outweigh  the 
rights  of  the  city  of  Denver,  its  citizens,  and 
'the  abutting  property  owners  upon  its  streets, 
to  have  them  improved. 

2  Hieh,  Inj.  8d  ed.  924.  925,  §  1185. 
Injury  is  irreparable  which  cannot  be  meas- 

«ured  by  any  known  pecuniary  standard. 

DudUi/  V.  Hurst,  67  Md.  44,  1  Am.  St.  Rep. 
868.  877,  and  cases  cited  in  note;  Fuckette  v. 
Hicks,  89  La.  Ann.  901;  McElray  v.  Kansae 
City,  21  Fed.  Rep.  257. 

Murphy's  acquiescence  precludes  his  right  to 
'injunctive  relier. 

Parties  who,  possessing  full  knowledge  of 
their  rights,  have  lain  by,  and  by  their  con- 
-duct  have  encouraged  others  to  expend  moneys 
or  alter  their  condition  in  contravention  of  the 
Tights  for  which  they  contend,  cannot  call 
-upon  the  court  for  its  summary  interference. 

Kerr,  Ini.  ♦le-,  2  Pom.  Eq.  Jur.  g  816; 
^eogh  V.  Wilmington,  4  Del.  Cb.  491. 

Murphy  had  adequate  remedies  at  law. 

Property  holders,  as  taxable  inhabitants, 
may  resort  to  equity  to  restrain  municipal  cor- 
fx>rations  and  their  ofiicers  from  transcending 
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their  lawful  powers  or  violating  their  legal 
duties  in  any  mode  which  will  injuriously  af- 
fect taxpayers. 

2  Dill.  Mun.  Corp.  4th  ed.  1106,  g  914. 

The  property  owners  and  taxpayers  of  a  mu- 
nicipal corporation,  in  preventing  or  remedy- 
ing the  misapplication  of  town  property,  sus- 
tain to  it  and  its  ofQcers  the  same  relation  that 
members  or  stockholders  of  a  private  corpora- 
tion sustain  to  it  and  its  officers  in  similar  cases 
of  ultra  wrei  mismanagement  of  corporate 
property. 

1  Beach,  Pub.  Corp.  647.  g  682. 

But  the  right  of  shareholders  to  protect  pri- 
vate corporate  rights  must  be  asserted  through 
the  corporate  organization,  if  possible. 

Arkaneoi  Biver  Land,  Town,  <A  Canal  Co^  t. 
Farmers'  Loan  d  T  Go.  18  Colo.  587. 

Shareholders  of  private  companies  are  al- 
lowed to  sue  only  in  order  to  prevent  a  failure 
of  justice. 

4  Thomp.  Corp.  §S  4477-4479. 

The  stockholders,  are  fully  represented  by, 
and  can  only  act  in  the  first  instance  through 
the  legal  entity  known  as,  the  corporation. 

Story,  Eq.  Pi.  9th  ed.  l42,  §  142,  note  a/  Ar- 
kansas Biver  Land,  Town,  <b  Canal  Co.  v.  Far- 
meri  Loan  A  2.  Co.  18  Colo.  587. 

Since  the  corporation  represents  the  interest 
liable  to  be  affected  by  the  remedy  sought,  and 
the  taxpayer  primarily  does  not,  he  cannot,  ia 
the  first  instance,  maintain  the  action. 

Hoosetelt  v.  Draper,  28  N.  Y.  818;  Steele  ▼. 
Municipal  Signal  Co.  160  Mass.  86;  Baldwin 
V.  Wilbraham,  140  Mass.  459;  People  v.  Inger^ 
soil,  58  N.  Y.  1,  17  Am.  Rep.  178;  Nance  v. 
Johnson,  84  Tex.  401. 

Relief  in  the  premises  can  be  secured  by  ap- 
pealing to  the  mayor. 

There  is  a  remedy  through  the  city  council. 

There  is  authority  in  municipal  corpora- 
tions, through  the  governing  body  thereof,  to 
remove  any  of  their  officers. 

Bichards  V.Clarksburg,  90  W.Yti  491;  Trim- 
ble y.  People,  Phelps,  19  Colo.  187;  People,  Eng- 
ley,  T.  Martin,  19  Colo.  665,  24  L.  R  A.  201. 

There  is  adequate  remedy  at  law  in  tho 
courts. 

United  States  v.  Arredondo,  81  U.  8.  6  Pet 
691,  716.  8  L.  ed.  547,  556. 

The  general  allegation  that  different  acts 
were  done  as  a  part  of  the  fraudulent  conspir- 
acy amount  to  mere  epithets,  and  are  insuffi- 
cient to  state  a  cause  of  action. 

1  High,  Inj.  8d  ed.  22,  §  22;  1  Blgelow,  Fr. 
18:  1  Beach.  Mod.  £q.  Jur.  118. 119,  g  110. 

The  board  being  wholly  the  creature  of  ex- 
press statute,  it  and  its  members  can  only  act 
as  therein  provided. 

Schumm  v.  Seymour,  24  N.  J.  Eq.  148;  Dey 
V.  Jersey  City,  19  N.  J.  Eq.  412;  Aldridge  v. 
WiUiamt,  44  U.  S.  8  How.  9.  24,  11  L.  ed.  469, 
476;  BidweU  v.  Whitaker,  1  Mich.  469;  Cooley, 
Const.  Lim.  5th  ed.  69;  United  States  v.  Union 
P.  B.  Co.  91  U.  8.  72,  79,  28  L.  ed.  224,  228; 
District  of  Columbia  v.  Washington  Market 
Co.  108  U.  8.  243,  264,  27  L.  e<l.  714.  717. 

Neither  Murphy  nor  anv  other  bidder  can, 
in  any  form  of  action,  legal  or  equitable,  force 
the  board  of  public  works  to  specify  the  inferior 
Alcatraz  asphalt,  which  he  controlled. 

Booth,  Street  Railways,  851,  g  254. 

No  legal  duty  to  pave  with  a  particular  m** 
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terial,  or  Id  a  particular  method,  is  imposed  by 
law. 

Megargee  r,  PTuladelphia,  158  Pa.  840,  19  L. 
R.  A.  221. 

A  difference  of  $12,000  in  the  bids  in  view 
of  the  judgment  of  the  board  as  to  the  differ- 
ence in  the  materials  cannot  be  said  to  consti- 
tute inadequacy.  Moreover,  inadequacy  of 
consideration  is  not,  of  itself,  a  distinct  princi- 
ple of  relief  in  equity. 

1  Story,  Eq.  Jur.  12th  ed.  240,  §  246;  2  Pom. 
Eq.  Jur.  2d  ed.  g  928;  Parkhurst  v.  H(Mford, 
21  Fed.  Rep.  827;  Vint  ▼.  King,  2  Am.  L.  Reg. 
712;  King  v.  French,  2  8a wy.  441;  Holme% 
V.  Holmu,  1  Sawy.  99,  104,  1  Abb.  (U.  8.) 
625. 

U  matters  not  how  much  the  different  bid- 
ders may  have  combined  and  conspired  to  de- 
feat Murphy's  bid.  there  will  be  no  fraud  com- 
mitted by  the  board  of  public  works  upon  its 
power,  unless  that  fraud  be  accomplished  by 
some  official  act  evidenced  by  an  ordinance  or 
resolution  of  the  board  as  a  board. 

UniUd  States  ▼.  Arredondo,  81  U.  S.  6  Pet. 
691.  716.  8  L.  ed.  547,  656;  Martin  v.  Mott,  25 
U.  S.'12  Wheat.  19,  81,  82,  6  L.  ed.  587,  541; 
Peopi€,  Stevenson,  v.  Biggins,  16  111.  110;  Wil- 
cox V.  People,  Lipe,  90  111.  186. 

Since  the  function  of  the  board  in  determin- 
ing the  existence  of  the  facts  of  reliability  and 
responsibility  is  discretionary,  and  their  find- 
ins;  thereon  is  conclusive,  it  follows  that  no 
tribunal,  legal  or  equitable,  can  invade  or 
usurp  the  exercise  of  this  power. 

Datii  V.  Neu>  York,  1  Duer.  451;  2  High. 
InJ.  8d  ed.  925,  <^  1186;  High.  Extr.  Le^al  Rem. 
201.  §  278;  Decatur  v.  Paulding,  89  U.  8.  14 
Pet.  497,  509,  510,  JO  L.  ed.  559,  565;  United 
States,  McConneU,  v.  Edmunds,  72  D.  8.  5 
Wall.  56:^.  18  L.  ed.  692;  Cox  v.  United  States, 
McQarrahan,  76  U.  8.  9  Wall.  298.  19  L.  ed. 
679;  United  States,  Goodrich,  v.  Guthrie,  58  U. 
8.  17  How.  284,  808,  804,  15  L.  ed.  102, 105. 
106;  Gaines  ▼.  Thompson,  74  U.  8.  7  Wall.  847. 
19  L.  ed.  62;  Litchfield  v.  Richards,  76  U.  8.  9 
Wall.  575.  19  L.  ed.  681;  United  States,  Car- 
rick,  V.  Lamar,  116  U.  8.  428.  29  L.  ed.  677; 
KeUy  V.  Chicago,  62  111.  279;  Findley  v.  PitU- 
hurgh,  82  Pa.  851;  4  Thomp.  Corp.  §  4493;  2 
Freem.  Judgm.  4th  ed.  §  489;  United  States  v. 
Throckmorton,  98  U.  8.  61.  25  L.  ed.  98;  Coul- 
son  V.  PorUand,  Deady,  481. 

An  action  will  not  lie  for  the  greatest  con- 
spiracy imaginable  if  nothing  be  put  in  execu- 
tion. An  act  legal  in  itself,  and  violatiog  no 
right,  cannot  be  made  actionable  on  account  of 
the  motive  which  superinduced  it. 

Adler  v.  Fenton,  65  U.  8.  24  How.  407,  410. 
411.  16  L.  ed.  696-698;  KimbaU  v.  Barman, 
84  Md.  407,  6  Am.  Rep.  840;  Alexander  v. 
Relfe,  9  Mo.  App.  188;  McBenry  v.  Sneer,  56 
Iowa.  649;  Hudson  v.  Denver,  12  Colo.  157. 

There  is  no  case  for  specific  performance 
made  out. 

There  is  no  yaluable  consideration. 

2  Beach.  Mod.  Eq.  Jur.  648,  §  572;  Smith  v. 
Reynolds,  8  Fed.  Rep.  696. 

There  is  no  mutuality. 

Pom.  CoDtr.  229,  ^5  163;  Duvall  v.  Myers,  2 
Md.  Cb.  401;  2  BcHch,  Mod.  Eq.  Jur.  665, 
^  585:  Rutland  MarUe  Co,  v.  Ripley,  77  U.  8. 
10  Wall.  339.  858,  859,  19  L.  ed.  955,  961. 

There  was  no  contract. 

87  L.R.  A. 


Fry,  Spec  Perf.  Contr.  8d  ed.  547,  g  1128;. 
1  Beach,  InJ.  25.  §  20;  1  High,  InJ.  8d  ed.  8^ 
§  7;  Tilghman  v.  Tilghman,  Baldw.  464;; 
King  ▼.  Thompson,  84  U.  8.  9  Pet.  204.  9  L. 
ed.  102;  OaJdey  v.  Ballard,  Hempst.  475. 

To  constitute  the  mutuality  essential  to  make- 
a  binding  valid  contract,  the  minds  of  both 
parties  must  meet  in  agreement  upon  the  same- 
proposition. 

Minneapolis  d  St,  L.  R.  Co.  v.  Columbus' 
RoUing  Mill  Co.  119  U.  S.  149,  151,  30  L.  ed. 
876,  877:  State,  Whedon,  v.  York  County  Comrs, 
18  Neb.  57. 

When  the  mode  of  contracting  is  special  and* 
plainly  prescribed  limited,  that^mode  is  exclu- 
sive and  must  be  pursued,  or  the  contract  will> 
not  bind  the  corporation. 

1  Dill.  Mun.  Corp.  4th  ed.  520.  $  449;  8  Am. 
&  Eng.  Enc.  Law.  title  Contracts,  84 1.  note  4; 
Hare,  Contr.  K86:  1  Poisons.  Conir.  6th  ed. 
449-451;  Clark,  Contr.  OU,  61;  Howard  v. 
Maine  Industrial  School,  78  Me.  280;  Uughes' 
V.  Clyde,  41  Ohio  St.  889;  Jersey  City  Water 
Comrs,  V.  Brown,  82  N.  J.  L.  504;  RoUins  In- 
vestment Co.  ▼.  George,  48  Fed  Rep.  776;  Snell, 
Principles  of  Equity,  Lawson's  ed.  479. 

Specific  performance  is  not  an  absolute  ri^ht 
It  should  never  be  granted  where  it  is  left  io^ 
doubt  whether  the  partv  against  whom  relief  ia- 
asked  in  fact  made  such  an  en^a^e'nent. 

Hennessey  v.  Woolu>orth,  128  U.  S.  438,  442, 
82  L.  ed.  600,  501;  Rogers  Locomotive  A  iiach. 
Works  V.  Helm,  154  U.  8.  610-612.  22  L.  ed. 
562. 

The  duty  to  determine  which  is  the  lowest: 
responsible  bid  is  deliberative  and  discretion- 
ary, and  cannot  be  controlled  by  mandamus. 

Boole  V.  Kinkend,  16  Nev.  217:  State,  State- 
Journal  Co.,  V.  McOraih,  91  Mo.  3'^6:  Interstate^ 
Vitrified  Brick  db  Pav.  Co.  v.  Philadelphia,  164- 
Pa.  477;  Findl^  v.  Pitt^rgh,  82  Pa.  851;  1 
Spelling,  Extr.  Relief,  491,  §  619:  Dainese  v. 
District  of  Columbia  Public  Works,  91  U.  S. 
580,  583.  584,  23  L.  ed.  251.  252;  Brooklyn  v. 
Meserole,  26  Wend.  132;  Kerr.  Ini.  568;  Keogh 
V.  Wilmington,  4  Del.  Ch.  491;  Kelly  v.  Chi' 
cage,  62  111.  279. 

Murphy  is  without  sufficient  interest  to- 
maintain  this  action. 

1  High,  Inj.  3d  ed.  18.  §  20:  2  Dill.  Mun. 
Corp.  4th  ed.  1181.  §  967:  Sutherland,  Stat: 
Constr.  508.  §  898;  Endlich.  Inierpreiaiion  of 
Statutes,  667.  §  469;  East  River  Gaslight  Co.  v. 
Donnelly,  93  N.  Y.  557;  Platter  v.  Elkhart: 
CouT,ty  Comrs,  108 Ind.  860;  Ross'v.  Stackltouse, 
114  Ind.  200;  2  Beach.  Pub.  Corp.  Ill,  §  1103. 

The  statutes  relating  to  the  improvement  or 
the  streets  of  the  city  are  clearly  for  tbe  bene- 
fit of  the  city  and  the  abuttinj?  property  own- 
ers, and  not  for  the  benefit  of  those  who  may 
care  to  put  in  a  bid  in  response  to  the  invita- 
tion of  an  advertisement  for  proposals  to  do- 
the  work  of  improvement. 

1  Dill.  Mun.  Corp.  4th  ed.  545.  §  468;  Ross  v. 
Stackfioune,  114  Ind.  200;  2  Beach,  Pub.  Corp. 
Ill,  $^  1108;  State,  Phelan,  v.  Fond  du  Lac  Bd. 
of  Edu.  24  Wis.  688;  Bond  v.  Neicark,  19  N. 
J.  Eq.  876;  Sckumm  v.  Seymour,  24  N.  J.  Eq. 
143;  Paret  v.  Bayonne,  89  N.  J.  L.  559;  8 
Thomp.  Corp.  §  4092;  Felly  v.  Baltimore,  5^. 
Md.  134. 

The  nature  of  Murphy's  status  is  that  of  t^ 
bidder,   and  therefore  personal  in  character 
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rather  than  proprietary.  Equity  does  not  re- 1 
Btraio  violations  of  law  unaccompanied  by  vio- ' 
laUons  of  property  rights. 

1  High,  InJ.  8d  ed.  18,  §  20;  Worihingion  v. 
Waring,  167  Mass.  421,  20  L.  R.  A.  842;  Ioum 
New  Oo,  V.  EarrU,  62  Iowa,  501;  State,  Hot- 
den,  V.  Lamberton,  87  Minn.  862;  House  v. 
Oreentburg,  98  Ind.  588;  State,  Pheitan,  y.  Pbnd 
du  Lac  Bd,  of  Edu.  24  Wis.  688;  Cam.,  Snyder, 
Y.  MiUheU,  82  Pa.  84& 

Meesre,  C.  S.  ThomaSt  W.  H.  BryaAt, 
and  H.  H.  liee,  for  appellee: 

The  circuit  courts  of  appeals  will  only  con- 
aider  whether  or  not  the  court  below  had  ju- 
risdiction of  the  controversy  and  whether 
there  has  been  a  fair  exercise  of  discretion; 
they  will  not  go  Into  the  merits  of  the  contro- 
versy or  attempt  to  pass  upon  any  matter 
which  will  in  an;^  way  determine  it  finally. 

Blount  V.  Sodete  Anonyme  du  Filtre  Cham- 
berland  J^etitne  Pasteur,  6  U.  S.  App.  885, 58 
Fed.  Rep.  98;  T/iompson  v.  Nelson,  87  U.  8. 
App.  478.  71  Fed.  Kep.  889;  American  Paper 
Pail  d  B.  Oo.  v.  National  Folding  Box  A  P.  Co, 
1  U.  8.  App.  288,  51  Fed.  Rep.  220;  DooUy  v. 
Hadden,  88  C.  S.  App.  651,  74  Fed.  Rep.  429; 
ConeoHdafed  Electric  Storage  Go.y,  Accumulator 
OfK  8  U.  S.  App.  579,55  Fed.  Rep,  485;  Hart  v. 
Buckner,  2  U.  S.  App.  488,  54  Fed.  Rep.  926; 
Workingmen's  Amalgamated  Council  v.  United 
States,  18  U.  8.  App.  426,  57  Fed.  Rep.  85; 
Richmond  v.  Atwood,  5  U.  8.  App.  151,  52 
Fed.  Rep.  10,  17  L.  R.  A.  615;  Jensen  v.  Nor- 
ton, 29  U.  8.  App.  121,  64  Fed.  Rep.  662. 

The  charter  provisions  providio/r  that  con- 
tracts must  be  given  to  the  lowest  reliable  and 
responsible  bidder  are  mandatory,  and  must 
be  strictly  observed. 

Stftte,  McGovern,  v.  Trenton  PuUie  Works, 
57  N.  J.  L.  580;  People,  Coughlin,  v.  QUason, 
121  N.  Y.  681;  Brady  v.  New  York,  20  N.  Y. 
312:  Dickinson  v.  Poughkeepsie,  76  N.  Y.  65; 
lioole  V.  Kinkead,  16  Nev.  217;  State,  Kean, 
V.  t:ftzabeth,S5N,  J.  L.  51;  Nicholson  Pavement 
Go  V.  Painter,  85  Cal.  699:  Dean  v.  Charlton, 
t.'3  Wis.  590,  99  Am.  Dec.  205;  WeUs  v.  Burn- 
ham,  *^0  Wis.  118;  Kneeland  v.  Milwaukee,  18 
Wis.  412:  Parr  v.  Qreenbush,  72  N.  Y.  463; 
People,  Putnam,  v.  Buffalo  County  Comrs,  4 
Neb.  150;  State,  Dunn,  ▼.  Barlow,  48  Mo. 
17;  Boren  v.  Darke  County  Comrs.  21  Ohio  St. 
811;  Zottman  v.  San  Francisco,  20  Cal.  97.  81 
Am.  Dec.  90;  Jersey  City  Board  of  Finance 
V.  Jersey  City,  57  N.  J.  L.  452. 

While  boards  and  citv  officials  have  discre-. 
tionary  powers  in  prescribiog  specifications,  se^ 
led  log  material,  etc.,  there  must  always  l>e 
some  rational  basis  of  fact  to  sustain  such  ex- 
ercise of  discretion,  and  where  a  lower  bid  is 
rejected  in  favor  of  a  higher,  the  mere  passage 
of  a  resolution  is  not  such  an  exercise  of  dis- 
cretion as  amounts  to  an  adjudication.  An 
adjudication  of  the  kind  had  in  this  case,  by 
the  mere  passage  of  a  resolution,  without  some 
rational  basis  of  fact  to  support  it,  is  void. 

1  Beach,  Pub.  Corp.  §  698;  Benton  County 
Comrs.  V.  TempUton,  51  Ind.  266:  State,  Dodd, 
y.  Camden  Police  Comrs.  56  N.  J.  L.  268; 
Adamson  v.  Nassau  Electric  R.  Co.  12  Misc. 
6C0;  People,  Coughlin,  v.  Oleason,  121  N.  Y. 
631;  7'albot  Paving  Co,  y.  Detroit,  91  Mich. 
262:  Taa)ot  Paving  Co.  v.  Detroit  (Mich.)  3 
Det.  L.  N.  26a 
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Courts  have  uniformly  held  that  every  item 
going  to  make  up  a  contract  must  be  open  to 
competition,  and  if  a  single  one  is  left  out,  the- 
action  of  the  board  is  void. 

Ba  Mohan,  81  N.  Y.  621,  Affirming  20  Hun,. 
801;  State,  Woodruff,  v.  PatUrson,  86  N.  J.  L. 
159;  Boon  v.  Ctica,  5  Misc.  891. 

The  board  must  adopt  specifications  which< 
establish  a  standard  and  leave  nothing  to  be 
done  except  to  calculate  from  the  bids  who  is- 
the  lowest,  and  then  consider  his  reliability 
and  responsibility. 

Maeety.Pittsburgh,  187 Pa.  648;  People,  Put- 
nam V.  Buffalo  County  Comrs,  4  Neb.  150; 
Sadler  y.  Eureka  County  Comrs,  15  Nev.  89^ 
Be  Eager,  46  N.  Y.  100. 

In  considering  bids,  a  proposition  to  do- 
work  under  a  warranty  is  an  agreement  upon 
the  part  of  the  proposer  that  he  will  comply 
with  the  terms  of  the  specifications,  and  that 
implies  a  full  warranty  of  every thiog  thereia 

Boon  V.  Utica,  5  Misc.  391. 

There  has  never  been  any  doubt  as  to  the 
right  of  a  taxpayer  or  abutting  property 
owner  to  enjoin  public  improvements  upon 
the  very  grounds  set  out  Id  our  bill  of  com- 
plaint. 

2  Dill.  Mun.  Corp.  g  914. 

Though  the  officers  ha've  awarded  the  con- 
tract to  the  next  highest  bidder,  this  action  ia 
absolutely  void  as  &inf  contrary  to  the  pro- 
visions of  the  law,  and  the  unsuccessful  low- 
est bidder  may  have  a  writ  of  msndamus  to- 
compel  the  olncersto  award  him  the  contract. 

Borisn  v.  Darke  County  Comrs.  21  Ohio  St. 
811;  StaU,  Whedon,  v.  York  County  Comrs.  la 
Neb.  67;  Talbot  Paving  Co,  v.  Detroit,  91 
Mich.  262;  Tayloey.  Merchants  F.  Ins.  Co.  50 
U.  8.  9  How.  390,  18  L.  ed.  187;  Patrick  v. 
Bowman,  149  U.  8.  411,87  L.  ed.  790;  Steven- 
son y.  McLean,  L.  R.  5  Q.  B.  Div.  846:  Bym& 
y.  Van  Tienhoven,  L.  R.  5  C.  P.  Div.  844; 
Dunlop  V.  Biggins,  1  H.  L.  Cas.  881:  Shvey 
y.  United  States,  92  U.  8.  78.  28  L.  ed.  697; 
Warlow  V.  Harrison,  1  El.  &  Bl.  309;  Inter- 
state VitHfied  Brick  <A  Pav.  Co.  y.  Philadel- 
phia, 164  Pa.  477;  KeUy  v.  Chicago,  62  III. 
279;  Safety  Insulated  Wire  d  C.  Co.  v.  BalU- 
more,  42  U.  8.  App.  64,  74  Fed.  Rep.  863;  I 
Dill.  Mun.  Corp.  ^4!70;  East  Ricer  Gaslight  Co, 
y.  Donnelly,  98  N.  Y.  557;  Jones  v.  Vark 
Doren,  180  U.  8.  684,  82  L.  ed.  1077. 

Mandamus  will  not  lie. 

Parsons  v.  Marye,  28  Fed.  Rep.  118;  Barler 
Asphalt  Paving  Co,  v.  Denver,  14  C.  C.  A.  666; 
Bath  County  v.  Amy,  SOU.  8.  18  Wall.  244, 
20  L.  ed.  539;  Chicago.  R.  I.  db  P.  R.  Co.  v. 
Union  P.  R.  Co.  47  Fed.  Rep.  15;  United 
States  V.  Western  U.  Teleg.  Co.  50  Fed.  Rep.  28. 

The  right  to  enjoin  and  enforce  the  con- 
tracts of  a  municipal  corporation  is  clearly^ 
settled. 

Davis  V.  New  York,  1  Duer,  462,  Affirmed 
in  People,  Davis,  v.  Sturtetant,  9  N.  Y.  264, 
59  Am.  Dec.  536;  Spring  Valley  Waterworks  v. 
Bartlett,  16  Fed.  Rep.  615;  Alpers  v.  San 
Francisco,  82  Fed.  Rep.  508;  Murphy  v.  East 
Portland,  42  Fed.  Rep.  808;  Claybrook  v.  Owens- 
boro,  16  Fed.  Rep.  297;  Africa  v.  KnoxviUe.  70 
Fed.  Rep.  729;  Jenseny.  Norton,  29  U.  8.  App. 
121,  64  Fed.  Rep.  662;  Furrer  y.  Ferris,  145- 
U.  8.  132,  36  L.  ed.  649;  Metropolitan  Nat. 
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Bank  ▼.  Roger$,  8  U.   8.  App.  406,  58  Fed. 
Bep.  776. 

Sanborn,  Circuit  Judge,  ^delivered  tbe 
opinion  of  the  court: 

This  is  an  appeal  taken  by  tbe  mayor  and 
the  members  or  the  board  of*  public  woriss  of 
the  city  of  Denver  and  tbe  Colorado  Paving 
Company,  a  corporation,  from  a  order  of  tbe 
court  below  enjoining  them  from  pavine,  and 
from  entering  into  any  contract  for  paving,  a 
street  named  '*Broadway."  in  that  city,  until 
the  final  bearing  upon  tbe  bill  of  complaint  in 
this  suit.  The  appellee  was  the  oomplinnant 
in  this  bill,  and  be  based  bis  right  to  this  in- 
junction and  to  other  relief  upon  the  sole 
ground  that  he  was  the  lowest  reliable  and  re- 
sponsible bidder  for  this  paving,  and  therefore 
entitled  to  this  contract,  under  the  provisions 
of  tbe  charter  of  the  city  of  Denver.  He  al- 
leged that  the  Colorado  Paving  Company,  a 
corporation,  and  F.  O.  Blake  &  Co.,  a  copart- 
nership, and  the  board  of  public  works  of  the 
city  of  Denver,  entered  into  a  conspiracy  and 
agreement  to  tbe  effect  that  the  pavlngcompany 
and  F.  0.  Blake  &  Co.  should  bid  extravagant 

E rices  for  tbe  paving  contracts  in  the  city  of 
^nver;  that  the  specifications  for  the  contracts 
and  the  awards  of  tbem  should  be  so  manipu- 
lated that  the  bids  of  all  others  should  be  ex- 
cluded and  rejected,  and  that  all  the  contracts 
should  be  divided  between  the  pavlngcompany 
and  F.  0.  Blake  &  Co.  He  alleged  that  the  board 
of  public  works  performed  its  part  of  this 
agreement,  and  that  in  order  to  do  so  it  violated 
many  provisions  of  the  charter  of  the  city  of 
Denver,  as  approved  April  8, 1898.  He  averred,' 
that,  in  violation  of  a  provision  of  that  charter 
to  tbe  effect  that  the  board,  before  ordering 
any  improvement,  should  adopt  full  details 
and  specifications  for  the  same,  permitting  and 
encouraging  competition  (Colo.  Laws  1898.  pp. 
181.  202),  it  restricted  tbe  sources  from 
which  the  material  for  paving  this  street 
might  be  obtained  to  asphalt  lakes  and  mines 
whose  output  was  controlled  exclusively  by 
the  two  favored  contractors,  and  arbitrarily 
excluded  from  use  upon  it  an  asphalt  of  equal 
sumdard  and  quality,  called  "Alcatraz  As- 
phalt/' which  tbe  complainant  offered  to  and 
could  f  urni8b,andthat  in  violation  of  a  provision 
in  the  city  charter  that  such  a  contract  should 
be  let  to  the  lowest  reliable  and  responsible 
bidder,  after  a  public  advertisement  of  not  less 
than  ten  days,  in  which  tbe  board  shall  reserve 
the  rici:ht  to  reject  all  bids,  and,  upon  rejecting 
all  bids,  may  again  advertise  (Colo.  Laws  1898, 
pp.  181,  218),  the  board  reserved  in  its  adver- 
tisement for  bids  for  this  work  the  right 
to  reject  any  and  all  bids,  and  then  awarded 
the  contract  for  paving  this  street  to  the  Colo- 
rado Paving  Company,  notwithstanding  tbe 
fact  that  the  complainant  was  the  lowest  relia- 
ble and  responsible  bidder,  and  made  an  offer 
to  pave  this  street  with  Alcatraz  asphalt  for 
$12,000  less  than  tbe  amount  for  which  the  Colo- 
rado Paving  Company  offered  to  do  the  work. 
He  alleged  that  he  incurred  considerable 
expense  \n  preparing  his  bid,  that  he  deposited 
a  certified  check  for  $5,000  as  a  guaranty  that 
be  would  enter  into  the  contract  if  it  was 
•awarded  to  him,  and  that  be  would  have  made 
a  profit  of  more  than  $2,000  if  his  bid  had  been 
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accepted  and  he  had  performed  the  contract. 
He  prayed  for  the  decree  of  the  court  that  tbe 
board  should  canvass  and  accept  his  bid  and 
award  him  the  contract,  and  that  it  be  enjoined 
from  contracting  for  the  paving  of  the  streel 
with  any  other  party. 

None  of  the  appellants  answered  this  bill,  but 
the  motion  for  the  preliminary  injunction  was 
beard  upon  affidavits.  Each  of  tbe  members 
of  the  board  of  public  works  made  an  affidavit 
in  which  he  denied  that  he  had  entered  into 
the  conspiracy  and  agreement  charged  in  the 
bill,  and  stated  that  he  had  investigated  tbe 
standard  and  quality  of  tbe  various  asphalts, 
and  bad  come  to  the  conclusion  that  Alcatraz 
asphalt  was  inferior  to  the  asphalt  accepted, 
and  was  unfit  for  use  for  paving  purposes  in 
tbe  city  of  Denver,  and  also  stated  that,  in 
excluding  it  for  use  there,  he  bad  acted  solely 
in  the  interest  of  the  public.  The  overwhelm- 
ing weight  of  the  testimony  was,  however,  that 
Alcatraz  asphalt  was  equal  in  standard  and 
quality  to  the  accepted  asphalt  for  paving  pur- 
poses; and  the  testimony  tended  strongly  to 
show  that  the  Colorado  Paving  Company  and 
F.  O.  Blake  &  Co.  bad  agreed  to  divide  the 
paving  contracts  of  the  city  of  Denver  between 
them,  and  that  they  were  not,  in  reality  com- 
petitive bidders.  Upon  this  state  of  facts 
the  court  below  issued  a  temporary  injunc- 
tion. 

The  record  presents  a  preliminary  question 
which  demands  decision  before  we  can  enter 
upon  the  consideration  of  the  weight  and  €fffect 
of  the  testimony  it  contains.  The  question  is 
this:  Has  the  lowest,  but  unsuccessful,  bid- 
der for  municipal  work  any  such  vested  right 
to  or  interest  in  the  co& tract  for  it  as  will  ena- 
ble him  to  maintain  a  suit  to  compel  its  award 
to  him,  and  to  enjoin  the  successful  bidder 
and  the  municipality  from  entering  into  a  con- 
tract for  the  performance  of  the  work  becauM 
that  contract  has  been  awarded  to  a  higher 
bidder  in  violation  of  the  usual  provision  in 
city  charters  that  such  work  shall  be  lei  to  the 
lowest  reliable  and  responsible  bidder?  In 
other  words,  has  the  lowest  bidder  the  legal 
capacity  to  maintain  sucb  a  suit  as  that  at  bar? 
That  taxpayers,  whose  taxes  are  to  be  increased 
and  whose  property  is  to  be  depreciated  in 
value  by  tbe  fraudulent  or  arbitrary  violation 
of  this  provision  by  the  officers  of  a  municipal- 
ity may  maintain  a  bill  to  enjoin  their  proposed 
action,  is  a  proposition  now  too  well  settled  to 
admit  of  question.  TXmes  Pub.  Co,  v.  Kverett, 
9  Wash.  518;  1  Beach,  Pub.  Corp.  §§  684. 685; 
2  Dill.  Mun.  Corp.  §922:  2  High.  Inj.  §§  1251- 
1258;  Davii  v.  Neio  York,  1  Duer,  451:  Cramp- 
ton  V.  Zabriskie,  101  U.  8.  601,  25  L.  ed.  1070; 
Baltimore -v.  Keyter,  72  Md.  106;  People^  Ifegus, 
V.  Dtoyer,  90  N.  Y.  402.  These  suits,  however, 
stand  upon  the  ground  that  tbe  statutes  on 
which  they  are  based  were  enacted,  and  the  du- 
ties there  specified  were  imposed  upon  tbe  pub- 
lic officers,  for  the  express  benefit  of  tbe  prop- 
erty holders  and  taxpayers  who  bring  the  suits. 
The  appellee  pays  no  taxes  for  this  paving.  He 
has  no  property  that  will  be  injured  by  the  vio- 
lation of  the  provisions  of  tbe  charter  relied 
upon,  and  no  one  who  has  is  here  to  complain 
of  their  violation.  6o  far  as  tbe  purpose  of 
its  enactment  is  concerned,  the  complainant  is 
a  stranger  to  tbe  statute,— on^^hose  interests 

Digitized  by  CjOOQIC 


IW. 


Colorado  Pa  vino  Co.  t.  Mubpht. 


085 


irere  not  ODsidered  or  iDtended  to  be  cod- 
•erved  by  its  eDacimeut.  He  is  a  mere  bid- 
der for  some  of  ibe  public  works  of  this  city, 
a  contractor,  or  one  wbo  desires  to  be  a  con 
tractor.  His  interest  aod  that  of  his  class,  the 
contractors  with  municipalities  for  public 
work,  is  to  get  the  highest  price  for  their  work 
and  materials.  It  is  obvious  that  this  statute 
was  not  enacted  for  their  benefit.  If  it  had 
been,  the  legislature  would  have  provided  that 
the  contracts  should  be  awarded  to  the  high- 
est, rather  than  to  the  lowest  bidders.  In 
reality  this  suit  is  nothing  but  a  contest  be- 
tween rival  contractors  for  the  patronage  of  the 
city  of  Denver.  One  of  (hem  has  obtained 
the  award  of  a  contract  from  that  city,  and  the 
other  is  in  this  court  asking  a  decree  that  the 
city  be  en  joined  from  making  a  contract  with 
his  rival,  and  be  compelled  to  make  it  with  him, 
because  some  of  the  public  officers  of  that  city 
have  violated  certain  provisions  of  the  city  char- 
ter enacted  for  the  sole  benefit  of  its  property 
holders  and  taxpayers.  It  is  plain  that,  in  the 
absence  of  these  provisions  in  the  charter,  the 
officers  of  this  city  would  have  had  the  right 
to  award  this  contract  to  any  bidder,  high  or 
low,  and  the  complainant  would  have  had  no 
cause  for  complaint.  There  is  no  doubt  that 
these  provisions  were  enacted  for  the  benefit 
of  the  property  holders  and  taxpayers  of  the 
city  of  Denver,  and  not  in  the  interest  or 
for  the  benefit  of  bidders  or  contractors  for 
municipal  work.  How,  then,  can  this  bidder 
maintain  a  suit  for  their  violation?  He  can- 
not. It  will  be  soon  enough  to  consider  the 
effect  of  such  a  violation  when  some  of  those 
for  whose  benefit  these  statutes  were  enacted 
complain  of  it.  Until  then  the  courts  must 
withhold  their  hands. 

The  rule  of  law  which  governs  this  case, 
and  points  unerringly  to  this  result,  is  unques- 
tioned; and  it  is  nowhere  stated  more  clearly 
than  in  Strong  t.  CampbeU.  11  Barb.  185, 
188,  where  Judge  Johnson  says:  "Wherever 
an  action  is  brought  for  a  breach  of  duty  im- 
posed by  statute,  the  party  bringing  it  must 
show  that  he  had  an  interest  in  the  perform- 
ance of  the  duty,  and  that  the  duty  was  im- 
posed for  his  benefit.  But  where  the  duty  was 
created  or  imposed  for  the  benefit  of  another, 
and  the  advantage  to  be  derived  to  the  party 
prosecuting,  by  its  performance,  is  merely  in- 
cidental and  no  part  of  the  design  of  the  stat- 
ute, no  such  right  is  created  as  forms  the  sub- 
ject of  an  action." 

It  is  upon  this  principle  that  It  is  now  settled 
by  the  great  weight  of  authority  that  the  low- 
est bidder  cannot  compel  the  issue  of  a  writ  of 
mandamus  to  force  the  officers  of  a  munici 

Sality  to  enter  into  a  contract  with  him. 
[igh,  Eztr.  Legal  Rem.  g  92;  State,  Phelan, 
V.  Fond  du  Lac  Bd.  of  Edu,  24  Wis.  688;  Com. , 
Snyder,  v.  Mitchell,  82  Pa.  843,  350;  KeHly  v. 
Chicago,  62  111.  279;  SiaU,  State  Journal  Co,, 
v.  McGraih,  91  Mo.  886;  Douglau  v.  Com., 
Senior,  108  Pa.  559;  Madieon  v.  Baltimore 
Harbor  Board,  76  Md.  895;  and  the  courU 
hold  that  he  cannot  maintain  an  action  at  law 
for  damages  for  their  refusal  to  enter  into  the 
contract.  Talbot  Pacing  Co,  v.  Detroit  (Mich.) 
8  Det.  L.  N.  268;  East  River  Oaalight  Co,  v. 
Donnelly,  98  N.  T.557.  This  principle  is  as 
fatal  to  a  buit  in  equity  as  to  an  action  at  law. 
S7  L.  a  A« 


It  goes  not  to  defeat  any  particular  cause  of  ac- 
tion, but  to  defeat  the  right  to  any  relief. 
Nor  is  this  an  unjust  or  inequitable  result 
One  who  offers  to  contract  to  do  work  for  a  city 
which  he  knows  has  the  right  to  reject  his  bid 
ought  not  to  have  the  power  to  compel  (that  city 
to  enter  into  a  contract  with  him  simply  because 
it  decides  to  make  a  contract  for  the  same 
work  with  his  rival.  He  knowingly  puts  the* 
labor  and  expense  of  preparing  his  bid  at  the 
hazard  of  the  city's  action.  It  is  admitted 
that,  if  the  cit^  rejects  all  bids,  he  has  no 
rights,  no  equities;  and  we  fail  to  see  how  its 
acceptance  of  another's  bid  can  give  to  the  un- 
successful bidder  any  j^reater  right  than  he 
would  have  had  if  all  bids  had  been  rejected. 
It  is  insisted,  however,  that  this  suit  can  be 
maintained  as  a  suit  for  the  specific  perform- 
ance of  a  contract,  and  that  the  issue  of  the 
injunction  can  be  maintained  as  ancillary  to 
that  suit.  It  is  argued  that  the  filing  by  the 
complainant  of  his  bid  and  bis  certified  check 
for  $5,000,  as  a  guaranty  that  he  would  enter 
into  the  contract  if  awarded  to  him,  concluded 
a  contract  between  him  and  the  board  that  he 
should  have  the  contract  if  he  was  the  lowest 
reliable  and  responsible  bidder.  But  this  argu- 
ment overlooks  the  fact  that  it  takes  two  to 
make  a  bargain.  The  complainant  may  have 
agreed  to  this,  but  it  is  very  evident  that  the 
board  did  not.  The  board  had  passed  a  reso- 
lution, of  which  the  complainant  bad  notice 
before  he  made  his  bid  to  pave  this  street  with 
Alcatraz  asphalt,  that  in  its  opinion  that  kind 
of  asphalt  was  not  of  the  standard  of  quality 
required  by  its  specifications,  aod  that  bids 
based  upon  it  would  not  be  accepted.  It  gave 
notice  in  its  advertisement  for  bids  that  it  re- 
served the  right  to  reject  any  and  all  bids. 
Under  these  circumstances,  the  complainant 
offered  to  pave  the  street  with  Alcatraz  as- 

{)halt  for  $12,000  less  than  the  Colorado  Pav- 
ng  Company  offered  to  pave  it  with  one  of 
the  asphalts  called  for  in  the  advertisement, 
and  his  bid  was  relected.  It  is  difficult  to  see 
how  these  facts  indicate  a  meeting  of  the  minds 
of  the  members  of  the  board  and  the  com- 
plainant on  the  proposition  that  he  should  re- 
ceive the  contract  if  his  bid  was  the  lowest. 
To  our  minds  they  seem  to  prove  clearly  that 
there  was  no  such  contract.  As  there  was  no 
contract,  no  specific  performance  of  a  contract 
can  be  decreed  in  this  suit  Since  the  com- 
plainant failed  to  get  the  contract  through  the 
violation  by  public  officers  of  duties  imposed 
upon  them  by  statutes  that  were  enacted  for 
the  benefit  of  others,  and  not  for  his  benefit,  he 
cannot  compel  the  award  of  the  contract  to 
himself  on  account  of  this  violation.  He 
stands,  therefore,  where  the  bidder  for  a  con- 
tract whose  offer  is  rejected  usually  stands.  It 
is  true  that  he  has  not  gained  the  profits  he 
hoped  to  make  if  his  offer  was  accepted,  but 
it  is  also  true  that  he  has  lost  nothing  that  he 
did  not  willingly  risk  on  the  chance  of  its  ac- 
ceptance, and  he  has  no  cause  of  action 
either  at  law  or  in  equity  against  the  party  to 
whom  he  made  his  offer.  Since  the  complain- 
ant cannot  obtain  this  contract  himself,  the 
injunction  which  restrains  the  city  from  mak- 
ing a  contract  for  the  same  work  with  his  rival 
contractor  can  give  him  no  relief,  and  it  must 
be  dissolved.  ^        '    t 
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Let  the  &rd^  granting  the  prdiminary  in- 1 

netion  be  recereed,  with  costs,  and  let  the  case 

remanded  to  tlie  court  below  for  farther 


proceedings  not  inconsistent  with  the  Yiews  ez-^ 
pressed  in  this  opinion. 
Rehearing  denied. 
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PABLO.  dUae  James  Hatch,  Plff.  in  Err., 
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PEOPLE  of  the  State  of  Colorado. 
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▲  tribal  IndiaA  kUUnfc  a  membep  of  the 
same  tribe  while  off  the  reeervatlon  Is  subjeot 
to  be  tried  for  tbe  crime  Id  the  courts  and  ao- 
oordlDff  to  the  laws  of  tbe  state  wlthio  whose 
Jurisdiction  the  crime  was  committed  since  the 
pessaffe  of  the  act  of  Congress  of  March  8,  IflSK. 

<October6,18M.) 

ERROR  to  the  District  Court  for  Monte- 
zuma County  to  review  a  judgment  con- 
victing defendant  of  murder.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  S.  W.  Carpenter,  for  plaintiff  in 
error: 

The  regulation  of  the  internal  affairs  of  the 
tribal  Indians  has  always  been  a  matter  wholly 
without  tbe  Jarisdiction  of  the  state  authon- 
iies;  or  even  of  the  United  States  or  territorial 
authorities  except  where  by  act  of  Congress 
such  Jurisdiction  has  been  piven  Federal  and 
territorial  courts  by  the  plain  and  unequivocal 
wordinj;  of  some  act  of  Congress. 

State,  Truman,  ▼.  MeKenney,  18  Nev.  182; 
(Tnited  Slatee  ▼.  Jaeeph,  04  U.  8.  614,  24  L. 
ed.  295;  Be  Kantjgi ehunea,  109  U.  8.  556, 
27  L.  ed.  1080;  United  Statee  v.  Kagama,  118 
U.  8.  875,  80  L.  ed.  228;  Ex  parte  Qone/iav-ee, 
180  U.  8.  848.  82  L.  ed.  978. 

There  is  no  law  on  the  statute  books  of  the 
United  ^^tates  giving  state  courts  jurisdiction 
in  such  cases. 

On  the  point  of  treaties  and  legislation  on 
tbe  part  of  tbe  United  States  as  affecting  tbe  Ute 
Indians,  see  U.  8.  8Ut.  at  L.  vol.  9,  p.  984; 
vol.  18,  p.  678;  vol.  15,  p.  619;  vol.  18,  p.  86; 
vol.  21,  p.  199,  voL  25,  p.  188;  acu  58d  Con- 
gress, p.  677. 

Mesfre.  B.  L.  Carr  and  Calvin  E.  Reed, 
for  defendant  in  error: 

An  offense  committed  by  one  Indian  against 
tbe  person  of  another  Indian,  off  tbe  reserva- 
tion, is  as  much  an  offense  against  tbe  public 
peace  as  if  the  same  offense  bad  been  commit- 
ted by  a  foreigner  or  citizen  of  this  state 
against  another  foreigner  or  citizen,  and  is 
clearly  punishable  by  our  courts,  under  our 
laws  passed  in  pursuance  of  the  police  power. 

Eeeanaha  d  L.  M.  Tranep.  Co.  v.  Ghieago, 
107  U.  8.  678,  27  L.  ed.  442;  Ward  v.  Btiee 
Boree,  168  U.  8.  504.  4  L.  ed.  244. 

Every  state  is  sovereign  within  its  territo- 

KoTn.~For  Jurisdiction  to  punish  crimes  com- 
mitted by  or  airaiDsc  Indians,  see  note  to  State  v. 
GambeU  (Minn.)  n  L.  K.  A.  160. 
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rial  limits.and  unless  restrained  by  its  enabling- 
act,  may  punish  Indians  within  its  borders 
for  offenses  committed  off  their  reservation. 

Colorado  was  admitted  into  the  Union 
'*upon  an  equal  footing  with  the  original 
states  in  all  respects  whatever." 

Enabling  Act,  §1;  United  Statee  v.  Me- 
Bratneg,  104  U.  8.  621,  26  L.  ed.  869. 

When  an  Indian  is  outside  of  the  Indian 
country,  he  is  entitled  to  tbe  full  measure  of 
protection  afforded  by  the  laws  of  the  nation, 
and  if  he  commits  a  crime  outside  of  tbe  In- 
dian country,  whether  upon  one  of  bis  own 
race  or  another,  he  is  amenable  to  tbe  law  of 
the  place  where  the  crime  is  committed. 

Re  Wolf,  27  Fed.  Rep.  606;  ffuntv,  8taU,  4 
Ean.  60;  SlaU  v.  Williame,  13  Wash.  885; 
Stnte  V.  CampbeU,  58  Minn.  854,  21  L.  R  A. 
169. 

Indians  may  be  punished  under  state  laws. 

People  V.  Ketehum,  78  Cal.  685;  People  v. 
Antonio,  27  Cal.  404. 

Indians  are  subject  to  state  laws. 

8taU  V.  Taelta-na-tah,  64  K.  C.  614;  State 
V.  Foreman,  8  Yerg.  256;  Rubideaux  v.  Vat- 
lie,  12  Ean.  28;  United  Statee  v.  Yellow  Sun, 
1  Dill.  271. 

«  In  1885,  Congress  passed  an  act  providing 
(1)  that  all  Indians  committing  against  the 
person  or  property  of  another  Indian  certain 
enumerated  crimes,  within  any  territory, 
either  on  or  off  the  reservation,  shall  be 
subject  therefor  to  the  laws  of  said  territory, 
to  be  tried  and  punished  as  are  all  other  per- 
sons; and  (2)  that  all  Indians  committing  any 
of  the  above  crimes  against  tbe  person  or 
property  of  another  Indian  or  other  person 
within  the  boundaries  of  any  state  and  within 
tbe  limits  of  any  Indian  reservation  shall  be 
subject  to  the  Jurisdiction  of  the  Federal 
courts. 

28  Stat,  at  L.  chaps.  841,  862,  g  9,885. 

This  act  has  been  held  constitutional. 

United  Statee  y.  Kagama,  118  U.  8.  875,  80 
L.  ed.  238;  United  States  v.  Whaleg,  87  Fed. 
Rep.  145. 

The  right  of  Congress  to  legislate  for  In- 
dians in  territories  is  maintained  merely  upon 
the  ownership  and  exclusive  sovereignty  of 
the  United  States  in  and  over  the  country;  the 
second  clause  of  the  act  which  is  confined  to 
the  acts  of  tribal  Indians  committed  within 
the  limits  of  the  reservation,  is  sustained  upon 
the  ground  that  tribal  Indians  residing  upon  a 
reservation  are  the  wards  of  the  general  gov- 
ernment, and  under  its  protection. 

State  V.  Campbell,  58  Minn.  854.  21 L.  R.  A 
169;  United  States  v.  Thomas,  47  Fed.  Rep. 
488.  151  U.  8.  577,  88  L.  ed.  276 

Tbe  act  of  Congress  passed  in  1885  does  not 
interfere  with  the  process  of^e  state  courts 
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iritbiD  a  reservation  situated  within  the  limits 
of  tbe  state,  nor  with  the  operation  of  siate 
laws  upon  white  people  found  on  the  reserva- 
tion. 

United  States  y.  Thomas,  151  U.  8.  677,  685, 
^  L.  ed.  276. 

in  Ward  y.  Race  Ebrse,  168  U.  8.  504,  4  L. 
<ed.  244,  the  Supreme  Court  held  that  the  Ban- 
nock Indians  in  Wyoming  were  amenable  to 
the  stale  laws  when  off  tbe  reservation. 

Mr.  Geori^e  F«  Thome  also  for  defend- 
ant in  error. 

Goddard*  J.,  delivered  the  opinion  of  the 
«ourt: 

Pablo,  an  Indian,  was  convicted  of  murder 
•of  ibe  first  degree,  in  the  district  court  of 
Montezuma  county,  and  sentenced  to  suffer 
the  death  penalty,  for  killing  one  Eweep,  also 
«n  Indian.  The  record  discloses  that  Pablo 
and  Eweep  were  both  members  of  a  tribe  of 
Southern  Ule  Indians,  and  resided  on  their 
reservation  in  Colorado.  At  the  time  of  the 
killing  they  were  absent  from,  and  the  crime 
was  committed  off  of,  the  reservation,  and 
within  the  county  of  Montezuma.  The  onlj 
«rror  argued  and  relied  on  for  reversal  of  this 
eentence  is  the  want  of  jurisdiction  in  the  dis- 
trict court  to  try  and  punish  plaintiff  in  error 
for  tbe  offense  charged.  This  contention  is 
predicated  upon  the  ground  that  the  accused, 
being  a  member  of  tbe  same  Indian  tribe  with 
•deceased,  is  not  amenable  to  our  law.s,  or  the 
jurisdiction  of  the  state  courts,  but  is  answera- 
ble to  the  tribe  of  which  they  were  both  mem- 
bers, and  punishable  only  under  its  tribal  laws 
•or  customs.  Apparent  support  is  found  for 
this  claim  in  the  case  of  State,  Truman,  v.  Mc- 
Kenney,  18  Nev.  182;  but  under  the  existing 
legislation  on  the  subject  by  Congress  the  rea- 
sons controlling  that  decision  no  longer  exist, 
«nd  the  doctrine  therein  announced  is  at  the 
present  time,  we  think,  inapplicable.  The 
right  of  the  Indians  to  self-government  in  mat- 
ters appertaining  to  themselves,  so  long  as  they 
prei^erved  their  tribal  relations,  being  then  rec- 
-ognized  by  the  laws  and  treaties  of  Congress, 
it  was  therein  held  that,  if  Congress  intended 
to  permit  tbe  territory  to  do  away  with  such 
•customs,  and  declare  as  to  themselves  what 
acts  should  constitute  crime,  and  prescribe  pun- 
ishment therefor,  it  would  have  used  words 
•clearly  expressing  such  intention  in  the  organic 
act.  Not  having  done  so,  and  such  jurisdic- 
tion not  having  been  conferred  by  an  affirma- 
tive act  of  the  legislature  or  self-acting  clause 
of  the  Constitution,  the  court  concluded  that 
the  jurisdiction  to  punish  tribal  Indians  for  of- 
fenses agaiDSt  each  other  was  retained  by  the 
tribe  to  which  they  belonged.  But  since  that 
•decision  was  announced  Congress  has,  by  the 
act  of  March  8,  1885,  expressly  done  away 
witb  tbe  tribal  jurisdiction  over  certain  crimes 
(among  them  murder)  when  perpetrated  by  one 
Indian  against  another,  and  conferred  upon  the 
territorial  and  Federal  courts  the  exclusive 
Jurisdiction  to  try  and  punish  such  offenses 
when  committed  within  a  territory,  or  within 
the  boundaries  of  a  reservation  within  a  state. 
This  act  provides  two  conditions  under  which 
Indians  may  be  punished  for  the  same  crimes: 
First,  by  the  territorial  courts,  and  under  terri- 
torial laws,  when  committed  within  the  limits 
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of  a  territory,  whether  on  or  off  a  reservation; 
second,  by  the  Federal  courts,  and  under  the 
laws  of  the  United  States,  when  the  offense  is 
committed  on  an  Indian  reservation  within  the 
limits  of  a  state.  It  seems  to  us  evident  that 
by  this  departure  from  its  former  policy,  and 
by  subjecting  tribal  Indians  to  the  jurisdiction 
01  territorial  courts  and  to  punishment  under 
territorial  laws  for  crimes  committed  within  A 
territory,  whether  on  or  off  a  reservation,  and 
in  limiting  the  jurisdiction  of  tbe  Federal 
courts  to  the  same  offenses  when  committed  on 
a  reservation  if  within  a  state.  Congress  has 
not  only  taken  such  jurisdiction  from  the  tribe, 
but  has,  by  clear  intendment,  left  the  Indian, 
tribal  or  otherwise,  amenable  to  state  jurisdic- 
tion for  offenses  committed  outside  the  reserva- 
tion. To  hold  otherwise  would  extend  a  tribal 
jurisdiction  over  offenses  committed  outside 
the  reservation  which  does  not  exist  within  its 
limits, — a  conclusion  that,  in  our  opinion,  can- 
not for  a  moment  be  entertained.  The  state  of 
Colorado  was  admitted  into  the  Union  *'upoii 
equal  footing  with  the  original  states,  in  all  re- 
spects whatsoever,"  and  is  sovereign  within  its 
territorial  limits.  "Prima  facie,  all  persons 
within  the  state  are  subject  to  this  criminal 
law,  and  within  the  jurisdiction  of  its  courts, 
if  any  exception  exists.  It  must  be  shown." 
StaU  V.  Taeha-na-tah,  64  N.  C.  614.  Tbereis 
nothing  in  our  enabling  act  that  curtails  the 
jurisdiction  of  tbe  state  over  Indians  for  of- 
fenses committed  off  their  reservation:  nor  is 
such  jurisdiction  in  any  way  limited  by  the  act 
of  Congress  referred  to,  whatever  its  effect 
may  be  m  depriving  the  state  of  jurisdiction 
within  the  limits  ofa  reservation.  In  tbe  case 
of  United  States  v.  Kagama,  118  U.  S.  876,  80 
L.  ed.  228,  that  act  was  under  consideration. 
Justice  Miller,  speaking  for  the  court,  said: 
"The  statute  itself  contains  no  express  limita- 
tion upon  the  powers  of  a  state  or  the  jurisdic- 
tion of  its  courts.  If  there  be  any  limitation 
in  either  of  these,  it  grows  out  of  tbe  implica- 
tion arising  from  tbe  fact  that  Congress  has  de- 
fined a  crime  committed  within  the  state,  and 
made  it  punishable  in  the  courts  of  the  United 
States.  ...  It  will  be  seen  at  once  that 
the  nature  of  the  offense  (murder)  is  one  which 
in  almost  all  cases  of  its  commission  is  punisha- 
ble by  the  laws  of  the  states,  and  within  the 
jurisdiction  of  their  courts.  The  distinction 
is  claimed  to  be  that  the  offense  under  the 
statute  is  committed  by  an  Indian,  that  it  is 
committed  on  a  reservation  set  apart  within 
the  state  for  residence  of  the  tribe  of  Indians 
by  the  United  States,  and  the  fair  inference  is 
that  tbe  offending  Indian  shall  belong  to  that 
or  some  other  tribe.  It  does  not  interfere  with 
the  process  of  the  state  courts  within  tbe 'reser- 
vation, nor  with  the  operation  of  state  laws 
upon  white  people  found  there.  Its  effect  is 
confined  to  the  acts  of  an  Indian  of  some  tribe, 
of  a  criminal  character,  committed  within  the 
limits  of  the  reservation."  We  think,  there- 
fore, that  the  Ute  Indians  are  subject  to  our 
state  laws,  and  amenable  to  the  jurisdiction  of 
our  courts  for  offenses  committed  outside  the 
limits  of  their  reservation.  This  is  the  only 
ouestion  presented  by  this  record,  and  all  we 
aetermine.  A  very  different  question  would 
be  presented  if  the  state  courts  should  assert 
jurisdiction  over  an  offense  committed  by  an 
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Indian  within  the  limits  of  the  resenration. 
Our  conclusion,  we  think,  is  correct  on  prin- 
ciple, and  supported  by  the  weight  of  author- 
ity. StaU  y.  WilliafM,  13  Wash.  885:  Hunt 
V.  State,  4  Kan.  60;  United  JStatet  v.  YeUoto 
8un,  1  Dill.  271;  Wardy.  Race  Horee,  168  U. 
S.  504,  4  L.  ed.  244:  Be  Wolf,  87  Fed.  Rep. 
606.    The  sentence  and  judgment  of  the  di«- 


trlct  court  will  therefore  he  affirmed,  and  an 
order  will  be  entered  of  record  appointing  and 
designating  the  calendar  week  commencing 
October  26th  as  the  week  for  carrying  the  judg- 
ment of  the  district  court  into  elmt»  is  t£o 
statute  proTidea. 


CONNECTICUT  SUPREME  COURT  OP  ERRORS. 


Kate  J.   8PRAGUE,  Admrx.,  etc.,  of  Gil- 
bert A.  Sprague»  Deceased, 

V. 

NEW  YORK  &  NEW  ENGLAND  RAIL- 
ROAD COMPANY,  Appt. 

(68GonQ.84S.) 

1«  The  question  is  for  the  Jury  whether  or 
not  the  rules  of  a  railroad  oompany  for  the  run- 
ning of  tralDS  were  adequate  to  avoid  a  oolUslon 
between  two  trains  running  off  time,  which 
resulted  in  an  injury  for  wblcb  suit  is  brought. 

8.  ▲  railroad  company  does  not»  as  mat- 
ter of  law»  perform  all  Its  duty  to  its 
employees  by  preparing  a  time-table  and  printed 
rules  for  the  running  of  the  trains  on  regular 
time  without  making  arrangement  for  emer- 
gencies arising  from  a  train  being  behind  time. 

8*  ▲  railroad  engineer  is  not  fl^ilty  of 
necrliflT^Bce  amounting 'to  want  of  ordinary 
care  by  following  the  directions  of  the  conductor 
placed  in  charge  of  his  train. 

4.  Althoofi^h  the  admissions  arising 
fiM>m  'a  demurrer  to  the  complaint  in 
an  action  for  the  death  of  a  railroad 
employee  cannot  be  used  as  substantive  evi- 
dence of  defendant*8  liability  for  substantial 
damages,  it  may  be  considered  where  plaintiff 
has  made  a  prima  facie  case  for  Buch  damsges 
and  defendant  relies  on  having  made  a  time-card 
and  rules  governing  the  runninir  of  its  trains,  for 
the  purpose  of  showing  that  such  time-card  and 
rules  were  never  shown  to  the  conductor  who 
negligently  caused  the  accident. 

(December  1, 18Bi.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Hartford  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  inluries  alleged 
to  have  been  caused  by  defendant  s  negligence. 
Ajflrfned. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Edward  D.  Robblns  and 
Georee  A.  KellosK  for  appellant. 

^r.  Charles  O.  Root»  for  appellee: 

The  court  imposed  upon  the  defendant  the 
familiar  duty  that  the  mnsier  shall  exercise 
reasonable  care  to  provide  for  his  servants  a 
reasonably  safe  place  in  which  to  work,  rea- 
sonably safe  appliances  and  instrumentalities 

Note.— As  to  the  liability  of  a  railroad  company 
for  negligence  of  train  despatchers  as  fellow  serv- 
ants, eee  note  to  Little  Bock  ft  M.  K.  Go.  ▼.  Barry 
(Ark.)  25  L.  R.  A.  388. 
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for  his  work,  and  fit  and  competent  persons  as 
his  colaborers. 

Wilson  V.  Wittimantie  Linen  Co,  50  Conn. 
488.  47  Am.  Rep.  658;  MeEUigott  v.  Randolpfi, 
61  Conn.  161;  Qerrish  v.  New  Hanen  Ice  Co.  6a 
Conn.  16. 

If  in  this  case  there  was  evidence  attacking 
the  competency  of  the  coservants  and  of  want 
of  reasonable  care  on  the  part  of  the  master  in 
selecting  such  coservants,  or  attacking^  the 
safety  of  the  place  and  instrumentalities,  it 
should  not  now  be  before  this  court. 

Sullivan  t.  New  York,  N.  H,  db  K  B,  Co.  6» 
Conn.  217. 

If  the  master  has  failed  to  exercise  ordinary 
or  reasonable  care  in  the  selection  of  his  serv- 
ants, in  .consequence  of  which  he  has  in  bis 
employ  a  servant  who.  by  reason  of  habit- 
ual drunkenness,  negligeuce,  or  other  vicious 
habits,  or  by  reason  of  want  of  requisite  skill 
to  discbarge  the  duties  which  he  is  employed 
to  perform,  or  for  any  other  cause,  is  unfit  for 
the  service  in  which  he  is  engaged,  and  it, 
in  consequence  of  such  unfitness,  an  injury 
happens  to  another  servant,  the  master  must 
answer  for  the  damages  suffered  by  such 
flfirvaiit 

2  Tbomp.  Neg.  974,  cited  in  7  Am.  A  Eng. 
Enc.  Law,  p.  844,  note;  Wilson  v.  Willimantic 
Linen  Co.  50  CoUn.  466,  47  Am.  Rep.  658; 
BaUimare  d  0.  B,  Co.  v.  MeKenzu,  81  Va.  71; 
Hunn  V.  Michigan  C.  B.  Co,  78  Mich.  518, 
7  L.  R.  A.  500;  Grand  Trunk  B,  Co.  t.  Cum- 
mings,  106  U.  S.  700.  27  L.  ed.  266. 

Is  it  reasonable  that  the  court  should  upholdf 
a  system  of  railroading  which  enables  a  com- 
pany to  say  it  has  doue  its  entire  duty  when  it 
has  employed  a  conductor  and  committed  to 
his  charge  the  lives  of  patrons  and  employees,, 
upon  the  ground  that  he  has  the  commenda- 
tions of  others  who  have  apparently  no  interest 
in  the  welfare  of  that  particular  company,  and 
after  the  meagre  examination  and  instruction 
detailed  in  the  finding?  Such  a  system  will 
inevitably  produce  disaster  and  death  to  patrona 
and  employees,  and  ruin  to  the  company. 

Evansville  db  T.  R.  B.  Co,  v.  Quyton,  115^ 
Ind.  450. 

The  incompetency  and  ignorance  of  the  con- 
ductor might  have  made  the  utmost  care  use- 
less, but  certainly  a  court  should  hold  the- 
defendant  to  a  reasonable  standard  of  care. 

Zeigler  v.  Danhury  db  N.  B,  Co.  52  Conn. 
558. 

It  is  the  duty  of  a  railroad  corporation  to- 
prepare  a  time  tableland  adjust  the  running  of 
Its  trains  so  as  to  avoid  collisions.  It|musl 
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also  devise  somii  suitable  and  safe  method  by 
which  to  run  special  and  irregular  traius,  and 
regular  traiDS  when  off  their  regular  time. 
That  caDDOt  be  done  by  general  rules.  Emer- 
gencies will  rise  which  no  system  of  rules  can 
anticipate  and  provide  for,  In  which  the  com- 
pany must  act,  and  act  promptly  and  efficiently. 

Darrigan  v.  New  York  &  Jv.  E,  B.  Co.  53 
Conn.  806,  62  Am.  Hep.  590. 

The  demurrer  in  a  case  like  this  gives  the 
plaintiff  nominal  damages.  ''Actual  damages 
must  depend  upon  the  proof.  The  burden  is 
on  the  plaintiff  to  show  the  extent  of  the  dam- 
ages. When  he  has  done  that  he  may  rest. 
Then  it  is  competent  for  the  defendant  to 
show  that  the  actual  damage  is  less.  He  may 
also  reduce  the  damages  by  showing  no  negli- 
gence in  himself  or  contributory  negligence 
in  the  plaintiff.  In  respect  to  negligence  the 
defendant  assumes  the  burden  of  proof;  that  is 
cast  upon  him  by  the  admission.  But  ho  may 
prove  that  he  was  not  negligent  by  a  mere 
preponderance  of  proof,  and  the  preponderance 
required  is  not  increased  by  the  admission  in 
the  pleading.  The  question  stands  like  any 
other  Question  in  any  other  case,  upon  the 
pr«of  alone." 

Nolan  V.  New  York,  N.  K  <6  ff,  B,  Co.  58 
Conn.  474. 

Fenn,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  action  by  an  administratrix  to  re- 
cover damages  for  an  injury  which  caused  the 
death  of  the  intestate.     The  amended  com- 

Slaint  alleged  tbnt  the  intestate.  Gilbert  A. 
prague,  was  on  September  24,  1891,  a  brake- 
man  in  the  employ  of  the  defendant,  and  was 
then,  lawfully  and  with  due  care,  and  in  the 
regular  course  of  his  employment,  proceeding 
on  a  train  operated  by  the  defendant,  and  run- 
ning from  Danbury  towards  Hawleyville; 
that  on  said  day,  while  said  Sprague  was  so 
proceeding  on  said  train,  the  defendant  care- 
lessly and  negligently  caused  and  allowed  an- 
other train  lo  proceed  and  run  from  Hawley- 
ville towards  Danbury  on  the  same  track  on 
which  the  said  Sprague  and  the  train  whereon 
he  was  were  then  proceeding  and  running,  and 
in  a  direction  opposite  to  that  in  which  said 
last-mentioned  train  was  running:  that  a  col- 
lision occurred  in  which  said  Sprague  was 
crushed  and  killed;  that  the  said  train  run- 
ning from  Hawleyville  to  Danbury,  which 
collided  with  the  train  on  which  said  Sprague 
was,  was  in  charge  of  one  Conrad  as  conduc- 
tor, with  William  Heeney  as  its  engineer, — 
both  employed  in  said  capacities  by  the  de- 
fendant; that  both  were  incompetent  to  act  in 
their  respective  capacities,  which  was  well 
known  to  the  defendant;  that  the  negligence 
of  the  defendant  consisted  in  carelessly  and 
negligently  causing  and  allowing  said  two 
trains  to  collide  in  the  manner  stated,  and  in 
employing  said  Conrad  as  conductor  and  said 
Heeney  as  engineer  on  said  colliding  train. 
The  court,  upon  a  hearing  after  demurrer 
overruled,  assessed  full  damages,  and  rendered 
Judgment  accordingly. 

From  the  detailed  and  careful  finding  of  the 
trial  court,  it  appears  that  the  injury  com- 
plained of  occurred  in  the  manner  and  under 
the  circumstances  stated  in  the  complaint. 
The  engines  of  two  railroad  trains  going  in 
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different  directions  on  the  defendant's  single- 
track  railroad  collided  a  little  before  8  p.  h., 
September  24,  1891,  at  a  point  between  Haw- 
.leyville  and  Danbury,  near  Hobart's  siding, 
about  1  mile  west  from  Hawlevville  and  5 
miles  east  from  Danbury.  The  intestate  waa 
a  brakeman  on  the  east-bound  train,  known  aa 
"No.  700,"— a  first  class  freight  train.  Thia 
train  was  scheduled  on  the  time-card  in  force 
at  that  time  to  leave  Danbury,  going  east,  at 
7:10  p.  M.,  but  left  Danbury  on  that  day  at 
about  7:40  P.  M..  being  about  thirty  minutes- 
behind  time.  The  same  train  was  scheduled 
to  leave  Hobart  at  7:40  P.  M.,  to  arrive  at 
Hawleyville  at  7:45  p.  m.,  and  to  leave  Haw- 
levville at  8:40  p.  m.  The  train  which  collid- 
ed with  train  No.  700  was  known  as  **No.  67,'^ 
and  was  a  second-class  freight  train,  on  its  way 
west  from  Hartford,  scheduled  on  the  time- 
card  to  leave  Hawleyville  at  3:55  p.  m.  On 
this  day  it  left  Hawleyville  at  about  7:80  p.  m.^ 
being  nearly  four  hours  behind  time.  Train 
No.  67  had  been  delayed  by  waiting  at  stationa 
for  the  passing  of  trams,  l)oth  regular  and  ir- 
regular, which  blocked  the  road.  Some  of  the 
waiting  at  stations  was  upon  special  orders  or 
messages  from  train  despatchers,  issued  and 
signed  in  the  name  of  the  superintendent. 
Train  orders  or  messages  from  train  despatch- 
ers were  frequent,  and  some  of  them  directed 
the  movements  of  this  train.  Some  of  the  de- 
lays at  stations  appear  to  have  been  made  by 
the  conductor  and  the  engineer  in  accordance- 
with  what  they  supposed  were  the  rules  of  the 
company.  Operators  on  the  line  kept  despatch- 
ers informed  of  the  situation  of  trains.  At 
Hawleyville,  messages  from  despatchers  were 
receiv^;  but  it  does  not  appear  what  they 
were,  and  it  is  not  found  that  there  was  any 
special  order  directing  when  the  train  should 
leave  Hawleyville.  Train  No.  28,  a  first  class 
passenger  train,  was  also  scheduled  on  the  time- 
card  to  leave  Danbury.  going  east,  at  7:10* 
".  M.,  the  same  time  at  which  No  700  was 
scheduled  to  leave,  but  was  behind  time,  and 
left  at  about  7:25  p.  m.  A  message  was  sent 
by  a  train  despatcher  to  the  conductor  of  train 
No.  700,  at  Danbury,  substantially  as  followsi 
"If  no  room  at  Danbury,  go  to  Hobart's, 
ahead  of  train  28."  There  was  room,  how- 
ever, and  train  No.  700  waited  at  Danburv  tiU 
train  No.  28  had  left.  Train  No.  67  left  Haw- 
leyville upon  the  arrival  there  of  train  No.  28. 
Whether  the  fact  of  the  sending  of  the  above 
message  to  the  conduator  of  train  No.  700  was 
communicated  to  the  conductor  of  train  No. 
67  did  not  appear  from  the  testimony. 

The  time  table  then  in  force  for  the  govern- 
ment of  employees  upon  said  portion  of  the 
defendant's  railroad  was,  as  appeared  on  ita 
face,  in  each  upper  corner  thereof.  "Time- 
table No.  48,  to  take  effect  Sunday  September 
20,  1891,  at  12  o'clock  noon,  superseding  time 
table  No.  47,  dated  May  10, 1891 ."  This  time- 
table. No.  48,  was  made  a  part  of  the  finding. 
and  it  may  be  said,  in  brief,  that,  as  claimed 
by  the  defendant,  it  appears  "so  arranged,  of 
such  a  nature,  as  to  leave  as  little  need  as  pos- 
sible for  any  interference  by  Jthe  train  des- 
patchers." No  fault  in  that  respect  is,  or,  we 
think,  could  be,  found.  On  the  face  of  thia 
time-card  in  force  on  September  24  was  printed,, 
in  large,  clear  type,  near  the  topL4>f  the  sheet. 
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the  following:  "For  tgeneral  instruction,  see 
other  side."    On  the  other  side  of  this  time- 
cai-d  were  plainly  printed  the  following  rules: 
"Rule  5.  Trains  on  the  road  are  in  charge  of 
the  conductor,  but  engineers  are  equally  re- 
sponsible for  the  observance  of  running  direc- 
tions."   "Rule  26.  No  train  will  proceed  from 
•one  station  towards  another  station,  where  it 
•expects  to  meet  a  train  having  the  lieht  of 
track,  unless  it  has  ample  time  to  arrive  there 
by  running  at  its  usual  speed.    Rule  27.  Reg- 
ular flrstclass  trains  have  the  right  to  track 
over  all  other  trains."    **Rule80.  Second-class 
trains  must  be  kept  ten  minutes  oflT  the  time  of 
regular  first-class  trains."    '*Rule  85.  When- 
•eyer  time-table  time  is  mentioned  in  these  rules, 
it  means  leaving  time,  and  all  trains  will  be 
•considered  due  at  the  next  point,  where  they 
are  timed,  immediately  after  leaving  time  at 
the  preceding  station.     Rule  86.  Trains  which 
are  provided  for  by  schedule  must  not  move 
•otherwise  than  in  accordance  with  schedule 
rules,  except  upon  a  written  or  telegraphic 
•order  signed  by  the  division  superintendent,  or 
person  authorized  by  him  to  sign  such  orders. 
Trains  which  have  not  schedule  rights  must 
not  occupy  the  main  track  on  the  time  of 
trains  having  schedule  rights,  without  a  like 
•order,  excepting  within  the  yard  limits,  and  in 
accordance  with  the  rules  provided  for  their 
government." 

£.  B.  Conrad  was  employed  by  defendant  as 
the  conductor,  and  William  L.  Heeney  as  the 
•engineer,  of  train  No.  67.  At  the  time  of 
leaving  Hawleyville,  both  the  conductor  and 
engineer  of  train  No.  67  were  on  the  engine. 
The  engineer.  Heeney,  asked  the  conductor, 
Conrad,  to  look  at  the  timecnrd  to  see  what 
time  train  No.  700  left  Danbury.  Conrad 
looked  at  a  time  card,  and  answered  that  there 
was  time  enough.  Heeney  did  not  look  at  his 
time- card.  Conrad  had  never  taken  charge  of 
any  train  on  the  defendant's  road  till  he  took 
charge  of  train  No.  67,  on  the  day  of  the  col- 
lision, and  that  was  the  first  service  he  had 
•ever  performed  for  the  defendant.  Division 
Superintendent  R.  B.  Williams  employed  Con- 
rad as  conductor  about  ten  days  prior  to  the 
day  of  the  collision, — it  being  his  duty,  as  su- 
perintendent to  employ  conductors  and  engin- 
eers on  his  division, — under  the  following  cir- 
cumstances: About  the  1st  of  September,  the 
mouth  of  the  collision,  Williams  wrote  several 
letters  to  different  superintendents,  asking 
them  to  recommend  to  him  some  first-class 
single  track  freight  conductors.  He  received 
A  letter  from  John  Babcock,  train  master  of 
the  New  York,  Pennsylvania,  &  Ohio  Railroad, 
recommending  Conraid  as  a  first-class  conduc- 
tor. Conrad  came  to  Williams  also  with  a 
letter  from  Mr.  Charles  Howard,  recommend- 
ing him  as  a  first  class  conductor  on  a  road  in 
Ohio  which  Howard  had  operated.  Williams 
gave  Courad  some  general  examination,  and 
gave  him  a  letter  to  Train  Master  Russ  for  fur- 
ther examination  on  time-cards  and  rules. 
Russ  eave  him  some  kind  of  an  examination, 
but  of  what  character  is  not  stated.  The 
time  card  at  that  time  in  force  was  one  issued 
in  Muy,— not  the  one  in  force  on  September 
24.  Conrad  was  given  ten  days  to  learn  the 
road,  and  was  then  ordered  to  run  train  No. 
'67  on  September  24.  Conrad  had'  not  in  fact 
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learned  the  road  when  he  reported  for  duty, 
and  Engineer  Heeney  had  to  attend  to  certain 
duties  of  the  conductor  as  well  as  his  own. 
He  did  not  know  at  what  time  train  No.  700 
was  due  to  leave  Danbury  or  Hobart  He  was 
unfamiliar  with  the  time  card  (if,  indeed,  he 
had  the  proper  one),  with  the  application  of 
the  rules  of  the  company  (even  if  be  had  made 
any  study  of  them  or  knew  anything  about 
them),  and  with  the  defendant's  system  of 
manasement  of  trains  on  that  riay.'which  was 
carried  on  partly  by  special  orders,  partly  by 
messages,  and  partly  upon  the  knowledge  and 
judgment  of  conductors.  He  was  entirely 
without  any  experience  in  the  position  he  was 
in  on  the  defendant's  road,  and  was  incom- 

Sitent  to  discharge  its  duties.  Engineer 
eeney  had  been  In  the  employ  of  the  de- 
fendant a  year  as  engineer,  and  for  several 
years  earlier  as  a  fireman.  Under  the  system 
of  the  company,  its  trains  had  no  regular  en- 
gineers; an  engineer  being  assigned  one  day 
for  one  train,  and  on  another  day  for  another 
train.  Heeney  had  not  run  train  No.  67  for  a 
month  before  the  day  of  the  collision,  and  had 
run  the  train  but  a  few  times  altogether.  He 
did  not  know  the  time  at  which  train  No.*700 
was  due  to  leave  Danbury,  and  supposed  that 
Conrad's  statement  was  correct.  He  followed 
the  directions  of  the  conductor  whom  the  de- 
fendant had  placed  in  charge  of  the  train.  He 
was  a  competent  engineer.  There  was  no  negli- 
gence on  his  part  amounting  to  a  want  of  or- 
dinary care. 

Upon  these  facts  the  findings  of  the  court  as 
to  the  negligence  of  the  defendant  were:  ''The 
defendant  company  knew,  or  ought  to  have 
known,  that  he  [Conrad]  was  thus  incompetent 
The  superintendent  and  train  master  did  not 
exercise  reasonable  care  in  the  examination,  in- 
struction, and  preparation  of  Conrad  for  his 
duties.  The  defendant  did  not,  by  its  super- 
intendent or  train  master,  or  by  any  officer  of 
the  company,  or  by  any  provision  whatever, 
exercise  reasonable  care  in  placing  Conrad  in 
charge  of  Train  No.  67.  in  view  of  the  nature  of 
his  duties  on  that  day.  The  superintendent  and 
train  despatchers  did  not  give  Conrad  special 
orders  or  proper  messages  to  guide  him  in  the 
movement  of  his  train  from  Hawleyville,  and 
failed  to  exercise  reasonable  care  in  this  regard, 
in  view  of  Conrad's  known  inexperience,  and 
the  condition  of  business  and  situation  of 
trains  on  the  road  on  that  day.  The  defendant 
was  guilty  of  negligence  amounting  to  a  want 
of  reasonable  care,  in  not  providing  in  some 
way  for  the  special  direction  of  Conrad,  under 
the  circumstances  disclosed  by  the  evidence. 
The  collision  was  due  to  the  incompetency  of 
Conductor  Conrad,  and  to  the  negligence  and 
want  of  reasonable  care  of  the  defendant,  its 
superintendent,  train  master,  and  despatchers, 
as  above  stated." 

The  nine  reasons  of  appeal  assigned  by  the 
defendant  present,  in  effect,  two  questions, 
and  two  only,  for  our  consideration:  First. 
Can  this  court,  vpon  the  facts  stated,  review 
the  findings  or  conclusions  of  the  trial  court 
above  recited,  in  reference  to  negligence,  and 
find  error  therein?  Seond.  Did  the  court  err, 
in  a  hearing  in  damages  upon  demurrer  over- 
ruled, in  using  the  admission  of  the  demurrer 
as  substantive  evidence  against  the  defendant. 
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—as  evidence  which  must  be  overcome  in  or- 
•der  to  prevent  thi  plaintiff  from  recovering 
full  daniages? 

In  reference  to  the  first  question:  There  is 
4ind  can  be  no  dispute  as  to  the  law  that  a  mas- 
ter is  bound  to  exercise  reasonable  care  to  pro- 
vide for  his  servants  a  reasonably  safe  place  in 
which  to  work,  reasonably  safe  appliances  and 
instrumentalities  for  his  work,  and  fit  and  com- 
petent persons  as  his  colaborers.  For  negli- 
Itence  in  the  performance  of  his  duty  in  this 
1  espect,  the  master  is  liable.  Equally  so  where 
•the  injury  is  produced  by  the  combined  nefrli- 
.genoe  of  himself  and  a  fellow  servant  of  the 
injured  employee.  There  is  and  can  be  no 
dispute,  also,  that  this  was  the  rule  or  standard 
which  the  court  recognized  and  sought  to  ap- 
ply. The  question  was.  Did  the  master,  in 
these  respects,  exercise,  as  he  was  bound  to  do, 
rsuch  reasonable  care,  under  the  circumstances 
:8tated  ?  These  circumstances  were  exceptional, 
peculiar,  and  such  apparently  as  to  call  for  the 
:application  of  the  often -repeated  and  familiar 
utterance  of  this  court,  *Uhat  reasonable  care 
is  care  proportioned  to  the  danger  to  be  guarded 
against,  and,  in  dangerous  situations,  means 
ffreat  care."  We  think  the  record  presents  an 
instance  of  "inferences  or  conclusions  of  the 
-court  below,  based  upon  the  special  circum- 
stances of  the  case,  where  the  only  standard  of 
duty  is  the  indefinite  and  varying  one  of  the 
•conduct  of  a  reasonable  and  prudent  man  un- 
•der  like  circumstances.— where,  therefore,  not 
•only  the  extent  of  performance,  but  also  the 
measure  of  duty,  must  be  ascertained  as  facts.*' 
Dundon  v.  New  York,  N.  H.  d  E.  R,  Co.  67 
*€onn.  266,  269;  BunneU  ▼.  Berlin  Iron  Bridge 
Co.  66  Conn.  24. 

But  the  defendant  says  in  its  brief:  "  It  is 
•evident  that  it  would  be  absurd  to  leave  to  a 
petit  jury  the  question  whether  a  system  of 
railroad  management,  in  order  to  be  a  reason- 
^mble  and  proper  pystem.  should  permit  or  pro- 
vide for  special  telegraphic  orders  from  train 
-despatchers  to  warn  trainmen  of  facts  apparent 
•on  the  face  of  the  printed  time-'»ard."  Whether 
this  be  true  or  not  scarcely  seems  to  be  a  rele- 
vant inquiry  in  the  present  action.  But,  if  it 
be.  the  homely  adage  that  "circumstances  al- 
'ter  cases"  will  apply.  More  than  this,  the  de- 
fendant cites  no  authority  elsewhere  in  sup- 
port of  the  proposition,  and  certainly  it  has  no 
sanction  from  any  utterance  of  this  court.  On 
the  contrary,  in  Varngan  v.  New  York  db  N. 
B.  R.  Co.  52  Conn.  285.  H06, 52  Am.  Rep.  590. 
this  court  said:  "  The  diligence  required  will 
be  the  greater  as  the  daneer  and  hazards  in- 
•crease. ...  It  is  the  duty  of  a  railroad  corpora- 
tion to  prepare  a  time  table  and  adjust  the  run- 
ning of  its  trains  so  as  to  avoid  collisions.  It  must 
also  devise  some  suitable  and  safe  method  by 
which  to  run  special  and  irregular  trains,  and 
regular  trains  when  off  their  regular  time. 
That  cannot  be  done  by  general  rules.  Emer- 
agencies  will  arise,  which  no  system  of  rules 
can  anticipate  and  provide  for.  in  which  the 
•compjiny  mn.st  act,  and  act  promptly  and  effl- 
-ciently."  Whether  the  emergencies  above 
spoken  of  have  arisen,  and  what  action  is  called 
for  in  view  of  such  emergencies.  Is  manifestly 
•a  q'jcstinn  of  fact  for  the  trial  court,  be  that 
tribunal  judge  or  jury.  That,  of  course,  makes 
no  difference.     We  have  repeate( 
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effect  FHiti  v.  New  York  A  N.  B,  R.  Oo,  69 
Conn.  508,  606;  Donovan  y,  Hartford  Street  R, 
Co,  66  Conn.  201,  214,  29  L.  R.  A.  297;  Dun- 
don V.  New  York,  N,  R,  d  H,  R,  Co.  67  Conn. 
266.  269;  lie  Adam  v.  Central  R  A  Bleetric  Co. 
67  Conn.  445;  Heenan  v.  Bridgeport  Traction 
Co.  67  Conn.  594.  The  terse  language  used  by 
this  court  in  the  case  last  citedf  is  applicable 
and  decisive  here:  "  These  Questions  were  for 
the  determination  of  the  trial  court,  and  its  de- 
cision is  conclusive.  There  is  nothing  in  the 
finding  ...  to  indicate  that  the  trial 
court  imposed  ...  a  higher  degree  of 
duty  than  the  law  requires." 

But  the  defendant,  as  we  have  seen,  con- 
lends  that  the  court  below  erred  in  this:  that, 
as  shown  by  the  finding,  it  used  the  admission 
of  the  demurrer  as  sulMt an tive  evidence  against 
it.  The  matters  in  the  finding  especially  re- 
lied upon  by  the  defendant  as  showing  this  are 
the  statements  that  there  was  no  evidence  as  to 
whether  the  conductor,  Conrad,  who  did  not 
appear  at  the  trial,  "got  so  far  as  to  read  any- 
thing on  the  card  which  he  had,'or,  indeea, 
whether  he  was  able  to  read.  There  is  no  evi- 
dence that  the  card  which  Conrad  had  was  the 
one  issued  September  20,  or  that  such  card  had 
ever  been  furnished  him,  or  that  he  knew  of 
its  issue.  Conrad  is  not  proved  to  have  been 
over  the  road,  or  any  part  of  it,  but  once  be- 
tween the  time  of  his  employment  and  his  re- 
porting for  duty  on  the  24th  of  September. 
He  was  not  placed  with  any  conductor  or  en- 
gineer to  learn  the  road.  And  it  is  not  proved 
that  he  was  ever,  even  for  a  moment,  with  anr 
employee  on  the  road,  or  that  he  made  any  ef- 
fort whatever  to  learn  the  road,  or  to  become 
familiar  with  the  duties  of  a  conductor  on  the 
road,  or  that  he  was  ever  informed  until  the 
24th  of  September  on  what  train  he  would  be 
placed."  It  is  said,  for  the  defendant,  that  it 
is  apparent  from  this  language  **that  the  court 
considered  the  defendant's  failure  to  disprove 
certain  possible  facts  to  be  equivalent  in  its  ef- 
fect to  an  admission  of  those  facts."  In  this 
connection,  and  in  support  of  this  claim,  the 
defendant  cites  certain  language  of  this  court 
from  the  opinion  in  the  case  of  No^an  v.  New 
York,  N.  S,  d  R.  R  Co.  58  Conn.  461,  476: 
•*  It  will  be  observed  that  the  court  was  care- 
ful not  to  find  that  the  plaintiff  proved  that  the 
defendant  was  negligent.  Evidently  in  this 
state  of  things  the  court  regarded  the  admis- 
sion by  the  demurrer  as  entitling  the  plaintiff 
to  full  damages.  In  other  words,  the  admis- 
sion was  thrown  into  the  scale  as  evidence, 
which,  we  think,  was  an  erroneous  use  of  it." 
This  language  is  confessedly  obiter,  for  the 
court  immediately  says:  "  But  this  is  not  of 
any  practical  importance  in  this  case."  We 
are  glad  that  it  whs  not.  for  we  confess  that, 
standing  alone,  the  language  used  admits  of  a 
construction  which  is  entirely  opposed  to  the 
recognized  practice  of  many  years,  and  to  the 
thoroughly  established  rules  relatiog  to  such 
matfers  in  this  jurisdiction.  Perhaps,  indeed, 
the  langnase  \ised  is  not  capable  of  any  other 
construction.  But  however  this  may  be,  the 
true  rule,  as  we  have  held  it,  hjis  been  fre- 

3uently  stated  in  the  reports,  and  appcsrs,  in- 
eed,  in  another  pnriof  the  opinion  in  the  very 
case  to  which  we  have  just  referred.  Uatene 
V.  Hartford  dbN.H.RCo.  2S  Q^nn.  69;  Dailg 
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T.  New  Tork  db  N.  H.  H  Co,  88  Conn.  866,  87 
Am.  Dec.  176;  Lamphear  t.  Buckingham,  88 
Conn.  387.  250,  251;  Daniels  v.  8aybrook,  84 
Conn.  877,  881;  Carey  v.  Day,  86  Conn.  153, 
155;  Batchelder  v.  Barihohmew,  44  Conn.  494, 
601 ;  Crane  v.  Eastern  Transp,  Line,  48  Conn. 
861;  Crogan  y.  Sefiiele,  68  Conn.  186,  65  Am. 
Rep.  88;  Nolan  ▼.  New  York,  N  E,  d  H.  R. 
Co,  58  Conn.  461,  475;  Martin  ▼.  New  Tork  dt 
N.  K  R  Co.  63  Conn.  881,  887. 

Applying  the  rule  deducible  from  these  de- 
cisions to  the  present  case,  it  appears  to  us, 
from  a  careful  reading  of  the  entire  finding  of 
the  trial  court,  In  connection  with  those  ex- 
tracts from  it  which  we  have  quoted  under 
this  head,  that  the  position  of  such  court  was 
this:  Tl^e  plaintiff,  not  content  with  nominal 
damages,  to  which  the  action  in  reference  to 
the  demurrer  entitled  her  without  evidence, 
went  forward  with  evidence  to  prove  substan- 
tial damages.  The  plaintiff  having  then  rested, 
the  defendant  introduced  evidence  to  meet  the 
case  which  the  plaintiff  had  made.  For  that 
purpose  it  offered  evidence  to  show  that  it 
was  not  negligent,  and  therefore  not  liable  for 
these  substantial  damages,  but  merely  fornom- 
inal  damages,  and  for  these  only  on  account  of 
its  admission.  The  defendant.  In  the  opinion 
of  ;the  trial  court,  failed  to  accomplish  this 
purpose,  and  the  case  for  substantial  damages 
established  upon  evidence  by  the  plaintiff,  not 
havine  been  overthrown  bv  evidence  from  the 
defendant,  stood.  The  defendant  appealed, 
assigning  this  ruling  of  the  trial  court  as  a  rea- 
son therefor.  The  court,  in  its  flndine  upon 
such  appeal,— a  most  careful  and  detailed 
statement,  as  it  appears  to  us, — has  stated  the 
facts  that  did  appear  in  evidence,  and  on  which 
the  defendant  relied  in  support  of  its  claim. 
We  think  that  the  natural  and  most  reasonable 
explnnation  of  such  parts  of  the  finding  as 
stated  what  did  not  appear  was  to  avoid  infer- 
ences unfair  to  the  plaintiff  which  might  other- 
wise have  arisen,  and  to  give  the  clearest  and 
most  correct  possible  statement  of  the  case  as 
it  was  presented  upon  the  trial.  Let  us  illus- 
trate this:  In  the  court  below  the  defendant 
claimed,  as  it  has  also  done  before  us,  that  the 
rules  which  appeared  on  the  face  of  the  time- 
card  in  force  on  September  24— which  rules 
are  quoted  at  length  in  the  finding — "were  easy 
to  be  understood  by  any  man  who  had  had  ex- 
perience on  a  railroad,  and  were  proper  rules, 


entireiv  sufficient,  if  obeyed,  to  prevent  sucb 
an  accident  as  this;  that  the  defendant  was  un- 
der no  obligation  to  send  a  special  telegraphic- 
message  to  those  in  charge  oi  a  train  to  advise- 
them  of  facts  which  plainly  appeared  on  the- 
face  of  the  time-table;  that  the  defend  ant'a 
duty  in  regard  to  the  protection  of  its  servants- 
upon  train  700  against  their  coservants  operat- 
ing train  67  was  fulfilled,  so  far  as  the  conduct- 
or of  train  67  was  concerned,  by  the  schedul- 
ing for  him  of  train  700  on  its  time-card  in  the 
manner  proved  at  the  trial."  These  matters 
were  relied  upon  as  establishing  the  claim  that 
the  defendant  was  not  chargeaole  with  negli- 
gence, and  therefore  was  not  liable  for  the  sub- 
stantial damages  proved.  Thev  were  shown 
to  reduce  such  substantial  and  actual  dam- 
ages back  again  to  the  nominal  point  at  which 
the  damages  stood  before  the  introduclion  of 
the  plaintiff's  evidence.  The  fact.  then,  that 
there  was  no  evidence  that  the  time-table,  with 
the  rules  upon  it,  was  ever  shown  lo  Conrad., 
or  that  he  knew  of  its  issue,  bore  upon  the 
sufficiency  of  such  evidence  to  accomplish 
such  object  It  was  material,  not  because  it 
strengthened  the  plaintiff's  case  upon  rebuttal 
by  any  presumption,  but  because,  without  such 
evidence,  the  defendant  failed  to  establish  its 
own  contention  in  such  a  way  as  to  call  for  any 
rebuttal  of  it.  The  admission  arising  from  » 
demurrer  or  a  default  is  in  no  sense  to  be  re- 
garded as  an  acknowledgment,  or  used  as  evi- 
dence, or  considered  as  equivalent  to  evidence, 
of  liability  on  the  part  of^  a  defendant  for  sub- 
stantial damages;  nor,  indeed,  that  there  were 
any  such  damages  suffered,  or,  if  so,  that  they 
were  in  any  way  chargeable  to  the  defendant. 
What  the  cases  in  this  jurisdiction  have  held 
is,  substantially,  that  when  a  plaintiff  in  an  ao» 
tion  of  tort,  standing  upon  default  or  upon  de- 
murrer overruled,  has  proved  actual  and  sub- 
stantial damaees,  resulting  to  him  from  the- 
injury  complained  of.  such  proof  is  in  the  first 
instance,  and  prima  facie,  sufficient  to  indicate 
that  such  iniury  and  damage,  to  the  extent 
proved,  are  chargeable  to  the  defendant's  fault, 
and  that,  therefore,  the  case  made  out  is  one 
which  calls  upon  the  defendant  to  meet  it  by 
counter  evidence,  or  submit  to  judgment  for 
the  sum  proved.  We  think  the  trial  courl 
acted  with  this  view  of  the  law,  and  properly- 

There  is  no  error. 

The  other  Judges  concur. 


GEORGIA  SUPREME!  COURT. 


M.  M.  WHITE,  Plff.  in  Err., 

V. 

STATE  of  Georgia. 


Ga.. 


.) 


*1.  In  order  to  render  b,  eitiaen  amen- 
able to  S  1  lOS(y)  of  the  Code,  for  wUfuUj 
disturbiDflr  or  interrupting  a  military  parade  by 

*HeadDote8  by  Atkinson,  J. 


obstructing  a  public  street  in  a  city,  it  must  ap- 
pear that  tbe  parade  in  question  was  one  author- 
ized by  law. 
8.  ▲  policeman  may,  without  a  war- 
rant* arrest  a  dtlsen  for  a  violation  of  the 
ak>ove- mentioned  section  if  the  offeose  is  oom- 
mitted  in  the  pollceman^e  presence,  the  power  of 
arrest  conferred  upon  tbe  commandiDar  military 
officer  beinir  merely  cumulative  of  the  genersJr 
duty  imposed  upon  civil  officers  to  make  arreata 
for  criminal  offenses. 


NoTB.— As  to  ordinances  restrictlnsr  street  pa- 
rades, see  note  to  Re  Garrabad  (WisJ  19  L.  B.  A. 
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As  to  carrying  wenpoos  during  parade,  see  Conu. 
V.  Hurphy  (Mass.)  32  L.  B.  A.  008. 
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8«  Where*  in  a  siveiilBstajicet  an  arrest 
was  made  by  a  policeman  withont  a 
warrant*  for  an  alleged  vlloatloo  of  this  seo- 
tion.  It  was  iDCumbent  upon  tbe  offloer.  In  order 
to  Juatify  his  act  In  making  tbe  arrest,  to  show 
affirmatively  tbat  tbe  parade  In  question  was  be- 
ing bad  In  acoordance  with  rules  adopted  by  tbe 
military  organimtion  then  on  parade,  or  that,  in 
tbe  absence  of  such  rules,  such  parade  bad  been 
ordered  by  tbe  commanding  officer,  or  else  by  the 
governor  of  tbe  state.    Code,  f  imix), 

4.  ItnotappearlniT  ^^'MP'^'^Btease 
that  the  parade  for  obstructing  which  the 
prosecutor  was  arrested  was  had  in  accordance 
with  tbe  provisions  of  the  section  last  cited,  tbe 
jury  were  authorized  to  find  tbat  such  arrest  was 
unwarranted  by  law;  and  therefore,  irrespective 
of  alleged  errors  on  the  part  of  tbe  trial  Judge, 
the  verdict  was  right,  and  sbould  not  beset  aside. 

(Varob  88, 18B6L) 

ERROR  to  the  Crimfnal  Ck)urt  of  Atlanta  to 
review  a  Judgmeiit  convicting  defendant 
of   the  offense  of  false  imprisonment.    Af- 
firtMd, 
Tbe  facts  are  stated  in  the  opinion. 
Mesars,  J.  A.  Anderson  and  Geo.  West- 
moreland for  plaintiff  in  error. 

Messn.  Lewis  W.  Thomas  and  Jas.  F. 
O'Neill  for  the  State. 

Atkinson,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  White,  was  tried  in  the  city 
court  of  Atlanta  upon  an  accasation  charging 
him  with  the  offense  of  false  imprisonment. 
It  appears  from  the  evidence  that  he  was  a  po- 
lice officer  in  the  city  of  Atlanta;  that,  upon 
the  day  on  which  it  was  alleged  that  the  of- 
fense was  committed,  he  was  on  duty,  and  as- 
signed by  the  chief  of  police  to  assist  in  the 
duty  of  clearing  the  streets  of  vehicles  which 
might  obstruct  the  progress  of  a  certain  mili- 
tary parade  which  was  being  that  dav  held  in 
honor  of  the  presence  in  the  city  of  certain 
civic  and  militarv  organizations.  The  prose- 
cutor was  seated  in  his  buggy  upon  one  of  the 
streets  being  traversed  by  this  military  parade, 
and,  refusing  to  make  way.  was,  without  a 
warrant  having  been  previously  issued,  placed 
under  arrest  by  the  public  officer,  and  for  mak- 
ing this  arrest  the  latter  was  being  tried.  The 
e^dence  showed  that,  while  the  parade  in 
question  was  complimentary  to  the  ylsiting  or- 
ganizations above  referred  to,  such  parades 
were  ''counted"  as  among  the  number  of  pa- 
rades prescribed  by  law,  other  similar  in- 
stances being  mentioned. 

1.  According  to  the  view  we  take  of  the  eyi- 
dence  in  this  case,  it  will  not  be  necessary  to 
consider  in  detail  the  yarions  questions  which 
were  made  upon  the  trial  of  the  case.  There 
was  no  dispute  that  tbe  prosecutor  had  been 
arrested.  There  was  no  evidence  that  a  war- 
rant had  issued  for  his  arrest,  and  the  Dolice 
officer  sought  to  lustify  upon  the  ground  that 
tbe  prosecutor  had  committed  an  offense  against 
the  laws  of  this  state  in  his  presence,  and  hence 
he  was  authorized  to  make  the  arrest  Ordi- 
naril3r  this  is  a  good  reply  to  a  prosecation  for 
false  imprisonment,  but  it  necessarily  involves 
the  inquiry  as  to  whether  an  offense  has  in  fact 
been  committed.  Section  1108(ir)  of  tbe  Code 
87  L.  R.  A. 


provides  that  "every  company  of  volunteera 
shall  parade  at  least  four  times  in  every  year, 
and  every  battalion  at  least  once  in  every  year, 
the  times  to  be  appointed  by  the  rules  adopted 
by  such  company  or  battalion,  or,  in  the  ab- 
sence of  such  rules,  by  its  commanding  offi- 
cer. The  governor  may  order  such  other  pa- 
rades, not  exceeding  one  in  any  year,  of  any  ^ 
company  or  battalion,  as  he  may  think  proper, 
for  inspection  or  review,  by  the  adjutant-gen- 
eral or  such  officer  of  volunteers  as  he  may 
designate  for  tbat  duty."  Section  1108(^)  of 
the  Code  provides  that  "the  officer  command- 
ing any  detachment,  company,  or  battalion  at 
any  parade,  or  during  the  performance  of  any 
other  duty  ordered  by  proper  authority,  shall 
have  authority  to  arrest  aud  place  under  con- 
finement during  the  continuance  of  such  duty, 
any  person  who  shall  in  any  way  wilfully  dis- 
turb or  interrupt  the  peaceable  and  orderly 
proceedings  of  such  detachment,  company,  or 
battalion,  and  such  person  shall,  moreover,  be 
liable  to  prosecution  in  the  superior  court  of 
the  county  where  the  offense  is  committed,  and 
on  conviction  shall  be  fined  in  a  sum  not  ex- 
ceeding $50  or  be  imprisoned  not  more  than 
twenty  days,  or  both,  at  the  discretion  of  the 
court.*^'  tn  times  of  peace  the  public  high- 
ways in  this  couotry  belong  to  the  public,  and 
are  to  be  used  by  the  public  in  a  proper  way» 
in  the  prosecution  of  peaceful  pursuits.  With- 
out express  legislative  authority,  no  man  or 
body  of  men  can  appropriate  to  their  own  ex- 
clusive use  any  of  the  public  highways.  It  is 
competent,  however,  for  the  legislature  to 
withdraw  temporarily  from  the  general  public 
use  any  public  highway,  and  devote  it  for  the 
time  being  to  a  public  use  of  a  special  charac- 
ter; and,  in  the  exercise  of  this  power,  the  legis- 
lature adopted  the  provisions  of  the  Code 
above  referred  to,  stating  the  conditions  upon 
which  public  ways  might  be  temporarily  ap- 
propriated to  military  operations.  They  pro- 
vide tbat  parades  shall  be  held  four  times  in 
each  year,  and  that,  while  such  parades  are  in 
progress,  any  person  who  wilfully  disturbed 
or  interrupted  the  military  procession  would 
be  liable  to  indictment.  The  times  at  which 
such  parades  are  to  be  held  are  not  fixed  by 
law.  but  it  is  expressly  provided  that  they  may 
be  held  at  times  which  are  to  be  appointed  by 
the  rules  adopted  by  the  military  company  or 
battalion  thus  parading,  or,  in  the  absence  of 
such  rules,  by  its  commanding  officer.  The 
rules  adopted  by  the  company  fixing  the  time 
at  which  such  parades  are  to  be  held,  and,  in 
the  absence  of  a  rule  to  that  effect,  an  order  by 
the  commanding  officer  fixing  such  time,  be- 
come the  law  unto  the  general  public,  and 
make  a  parade  held  under  such  circumstances 
a  lawful  parade,  the  obstruction  of  which  is 
prohibited  by  law.  In  the  present  case  the 
evidence  was  silent  as  to  whether  the  company 
had  fixed  the  time  and  place  of  its  annual  pa- 
rades by  rule;  and,  the  authority  of  the  com- 
manding officer  being  dependent  upon  the  non- 
existence of  such  a  rule,  it  does  not  appear  that 
the  parade  in  question  was  one  of  those  au- 
thorized to  be  held  under  the  provisions  of  the 
Code  to  which  reference  is  hereinabove  made. 
It  follows,  then,  that,  if  the  parade  being  held 
was  not  one  of  those  authorized  by  law,  no  of- 
fense againit  the  statute  in  question  was  eom- 
gitizedbytjOOgle 
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milted  by  aoy  person  who  may  have  inter- 
rupted it. 

2.  The  authority  conferred  upon  a  com* 
maodinK  otllcer  of  any  detachment,  company, 
or  battalion  at  parade,  to  arrest  and  place  un- 
der confinement  a  person  who  wilfully  dis- 
turbs or  interrupts  the  peaceable  progress  of 
such  a  parade,  is  merely  cumulative.  The 
provisions  of  that  section  of  the  Code  do  not 
confine  the  power  to  make  arrests  for  these  of- 
fenses to  military  authorities  alone,  but,  it  be- 
ing an  offense  against  the  laws  of  the  state,  the 
power  of  the  police  officers  of  the  state  or  the 
city,  where  the  offense  is  committed  within 
the  corporate  limits  of  a  city,  to  make  arrest. 
Is  conferred  by  geneml  law  m  all  cases  where 
the  offense  is  committed  in  the  immediate  pres- 
ence of  the  officer. 

8.  In  the  present  case,  the  arrest  not  having 
been  made  io  pursuance  of  a  warrant,  the  bur- 
den of  proof  was  on  the  defendant,  in  order  to 
Justify  the  arrest,  to  show  the  commission  of 
an  offense  in  his  presence  by  the  person  ar- 
rested; and  proof  of  this  fact  involved  the  fur- 
ther proof  by  him  that  the  parade  in  question 
was  being  held  in  accordance  with  the  rules 
adopted  by  the  military  organization  then  on 
parade,  or  that,  there  being  no  such  rules,  such 
parade  had  been  ordered  by  the  commanding 
officer.  It  was  not  insisted  in  the  present  case 
that  this  parade  was  held  by  virtue  of  any  or- 
der made  by  the  governor  of  this  state,  under 


authority  of  the  last  portion  of  §  1108(;r)  of  th« 
Code. 

4.  The  notion  that,  because  the  highways 
in  this  state  are  public,  they  are  therefore  liable 
to  exclusive  appropriation  by  any  body  of  men, 
whether  a  civic  or  military  organization,  has 
no  countenance  in  the  law.  Ab  has  been  said 
before,  it  is  perfectly  competent  for  the  state 
to  provide  for  tbeir  temporary  approprtstion 
for  these  purposes;  and,  when  this  is  done  by 
appropriate  legislation,  persons  in  whose  favor 
these  exclusive  rights  are  granted  must  con- 
form to  the  statutory  provbions  granting  the 
right.  To  hold  that  the  streets  of  a  city  were 
subject  at  all  times  to  appropriation  for  these 
purposes,  and  to  hold  that  these  provisions  of 
law  authorized  the  militarv  or  civic  organiza- 
tion of  this  state  to  parade  at  any  time  they 
might  see  proper,  without  reference  to  the  law 
regulating  such  parades,  might  seriously  em- 
barrass private  citizens  in  the  prosecution  of 
their  ordinary  peaceful  pursuits.  An  occa- 
sional military  display  is  not  un pleasing  to  the 
public  eye,  but  where  they  tend  to  interfere 
with  the  more  serious  concerns  of  private  per- 
sons, it  is  well  enough  that  they  should  be  lim- 
ited to  such  times  and  places  as  the  legislature 
may  see  proper  to  authorize.  In  the  view  we 
have  taken  of  this  case,  it  is  unnecessary  to 
consider  in  detail  the  minor  errors  alleged  to 
have  been  committed  on  the  trial. 

Judgment  c^ffirmetL 


INDIANA  SUPREME  COURT. 


Helen  M.  GOUGAR,  Appt.^ 
Hahlon  H.  TIliBERLAEJ!  ei  al. 
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.Ind.. 


1.  The  privilege  of  ▼otlnip  Is  not  an  In- 
herent or  natnral  ri^ht  existing  Id  the 
absence  of  oonstitutional  and  legislative  grant 
and  which  suoh  grant  merely  limits  or  rustriots, 
bat  It  is  a  right  wbloh  does  not  exist  except  as  It 
is  given  by  the  Constitution  and  written  laws. 

2.  Failnre  to  ne^^tive  the  right  of  fe- 
male eitisene  to  vote  by  any  express  pro- 
vision does  not  leave  them  such  right  under 
Const,  art.  2. 1 2,  which  gives  the  right  in  express 
terms  to  ''male**  citizens. 

8«  The  ri^ht  to  TOte  is  not  conferred  upon 
women  by  the  lith  Amendment  to  the  liberal 
Constitution. 

(February  M,  1807.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Tippecanoe  County 
in  favor  of  defendants  in  an  action  brought  to 
compel  defendants  to  recognize  the  right  of 
plaintiff  to  vote.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Nora— For  right  of  women  to  vote,  see  CofRn  v. 
Tbompson  (Mich.)  a  L.  B.  A.  (MB,  and  nott;  also  Re 
Gage  (N.Y.)miUtL  A. TBU 
t7L.R.  A. 


liessre.  H.  B.  Sa^ier,  S.  Al.  Sa^ier,  J. 
H,  Sayler»   and  John  D.   Ooui^ar,  for 

appellant: 

Language  is  necessarily  subject  to  construc- 
tion. The  upward  trend  of  civilization  has 
always  been  of  such  a  nature  and  of  such 
power  as  to  induce  mankind  to  follow  the 
**spirit"  rather  than  the  "letter." 

Construction  is  the  drawing  of  conclusions 
respecting  subjects  that  lie  beyond  the  diiect 
expression  of  the  text,  from  elements  known 
from  and  given  in  the  text— conclusions  which 
are  in  the  spirit,  though  not  within  the  letter, 
of  the  text. 

Lieber.  Hermeneutics,  p.  44. 

Construction  is  likewise  our  guide,  if  we  are 
bound  to  act  in  cases  which  have  not  been 
foreseen  by  the  framers  of  those  rules  by 
which  we  are  nevertheless  obliged,  for  some 
binding  reason,  faithfully  to  regulate,  as  well 
as  we  can,  our  actions  respecting  the  unfore- 
seen case;  for  instance,  when  we  have  lo  act 
in  politics,  bound  by  a  constitution,  in  a  case 
which  presents  features  entirely  new  and  un- 
foreseen. 

Lieber,  Hermeneutlcs,  p.  44. 

Close  construction  is  that  which  inclines  to 
the  directest  possible  application  of  the  text, 
or  the  principles  it  involves,  to  new  or  unpro- 
vided cases,  or  to  contradictory  parts,  io  short, 
to  subjecta  which  lie  beyond  the  words  of  the 
text. 

Ck>mprehensiye  construction  is  that  which 
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Inclines  to  an  extensiye  application  of  the  text, 
or  the  principles  it  inTolves,  to  new,  unpro- 
vided, or  not  sufSciently  specified  cases  or  con- 
tradictions. 

Transcendent  construction  is  that  which  is 
derived  from,  or  founded  upon,  a  principle 
superior  to  the  text;  and,  nevertheless,  aims  at 
deciding  on  subjects  belonging  to  the  province 
of  that  text. 

Lieber,  Hermeneutics,  p.  65. 

In  politics,  construction  signifies  generally 
the  supplying  of  supposed  or  real  imperfec- 
tions, or  insufficiencies  of  a  text,  according  to 
proper  principles  and  rules. 

Lieber,  Hermeneutics,  p.  44. 

Construction  is  the  causing  of  the  text  to 
agree  and  harmonize  with  the  demands  or 
principles  of  superior  authority,  although  they 
are  not,  according  to  the  immediate  and  direct 
meaning  of  the  words  constituting  the  text 
oontainod  in  if. 

Lieber,  Hermeneutics,  p.  46. 

Interpretation  is  the  art  of  finding  oat  the 
true  sense  of  anv  form  of  words;  that  is,  the 
sense  which  their  author  intended  to  convey. 

Lieber,  Hermeneutics.  p.  11. 

The  sole  legitimate'  object  of  all  interpreta- 
tion is  to  find  out  the  true  sense  and  meaning, 
not  to  impart  any  meaning  to  them;  but  since 
this  true  sense  is  occult,  we  may  be  bound  to 
use  various  means  to  arrive  at  it  to  the  best  of 
our  ability,  and  according  to  the  conscientious 
desire  of  finding  the  true  sense. 

Lieber,  Hermeneutics,  64. 

The  functions  of  interpretation  are  among 
the  most  arduous  of  the  occupations  of  the 
Judge;  and  the  consideration  of  the  topic  is  all 
the  more  momentous,  as  ft  involves  an  inquiry 
into  the  true  nature  of  the  differences  of  writ- 
ten and  unwritten  law. 

Amos.  The  Science  of  Law,  p.  69. 

Wherever  a  rule  of  law  exists,  whether  it  be 
written  or*  unwritten,  there  is  always  a  cer- 
tainty of  its  undergoing  a  modification  in  the 
course  of  its  being  applied  in  practice.  The 
circumstsnces  of  the  case  which  calls  for  its 
application  are  so  frequently  different  from 
those  which  the  obvious  purport  of  the  law 
comprehends,  and  yet  those  circumstances  are 
near  enough  to  those  comprehended  by  the 
rule  to  suggest  a  modification  of  the  rule  in 
order  to  inclose  them. 

Amos,  The  Science  of  Law,  p.  66. 

The  older  a  law,  or  any  text  containing 
regulations  of  our  actions,  though  given  long 
s^u.  the  more  extensive  the  construction  must 
be  in  certain  cases. 

Lieber,  Hermeneutics,  p.  186. 

A  close  adherence  to  the  letter  is  a  mark  of 
unripeness  everywhere,  and  especially  so  in 
law. 

Von  Ihring,  Geist  des  Romischen  Rechts, 
Band  IL  Theil  3»  pp.  427  et  seq. 

It  is  a  part  of  the  essential  province  of  the 
judiciary,  exercised  without  question  not  only 
Dv  the  courts  of  Great  Britain  and  of  the 
United  States,  but  by  those  of  every  country 
possessing  a  systematic  jurisprudence,  to  ex- 
plain, expound,  construe,  and  interpret  stat- 
utes. 

Pom.  Const.  Law,  Bennett's  ed.  p.  94; 
Sedgwick,  ElemenU  of  Politics,  p.  461. 

The  two  schools  of  construction^the  close 
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and  the  comprehensive— have  always  existed 
among  the  statesmen  and  politicians  of  this 
country,  "still  it  cannot  be  denied  that  the 
prjictice  of  the  government  has  been  in  accord- 
ance with  the  latter  more  liberal  theory  of  con- 
struction. 

Pom.  Const.  Law,  Bennett's  ed.  p.  216. 

The  Constitution  is  a  whole.  It  is  not  to  be 
made  an  arena  for  juristic  hair  splitting.  lo 
every  doubtful  case,  the  point  of  view  from 
which  to  ascertain  the  true  intent  of  the  fram- 
ers  of  the  Constitution  must  be  the  general  end 
which  the  provision  was  intended  to  serve. 

Von  Hoist,  Constitutional  Law  of  the  United 
States,  p.  56. 

In  respect  to  particular  governmental  meas- 
ures, the  Constitution  does  not  descend  to  any 
minuteness  of  detail  in  the  recital  of  the  various 
functions  which  it  confers;  it  deals  only  ia 
generals. 

Pom.  Const  Law,  Bennett's  ed.  p.  224. 

The  Constitution  of  the  United  States  con- 
tains an  enumeration  of  powers  expressly^ 
grsnted  by  the  people  to  their  government. 
It  has  been  said  that  these  powers  ought  to- 
be  construed  strictly.  But  why  ought  they  to- 
be  so  construed?  Is  there  one  sentence  in  the 
Constitution  which  gives  countenance  to  this 
rule? 

Gibbom  V.  Offden,  22  U.  S.  9  Wheat.  187,  6- 
L.  ed.  68. 

A  Constitution,  to  contain  an  accurate  detail 
of  all  the  subdivisions  of  which  its  great  pow- 
ers will  admit,  and  of  all  the  means  by  which 
they  may  be  carried  into  execution,  would 
partake  of  a  prolixity  of  a  legal  code,  and 
could  scarcely  be  embraced  by  the  human 
mind.  It  would  probably  never  oe  understood 
by  the  public.  Its  nature,  therefore,  requires 
that  only  its  great  outlines  should  be  marked, 
its  important  objects  designated,  and  the  minor 
ingredients  which  compose  those  objects  be 
deduced  from  the  nature  of  the  objects  them- 

M'dulloeh  V.  Maryland,  17  U.  S.  4  Wheat 
406,  4  L.  ed.  601. 

In  construing  so  important  an  instrument  as 
a  Constitution,  especially  those  parts  which 
affect  the  vital  principle  of  a  republican  gov- 
ernment, the  elective  franchise,  or  the  manner 
of  exercising  it,  we  are  not,  on  the  one  hand, 
to  indulge  in^Eenious  speculations,  which  may 
lead  us  wide  from  the  true  sense  and  spirit  of 
the  instrument;  nor,  on  the  other,  to  apply  to 
it  such  narrow  and  constrained  views  as  may 
exclude  the  real  object  and  intent  of  those  who 
framed  it. 

Henahaw  v.  Foster,  9  Pick.  817. 

In  every  state,  in  every  nation,  there  is.  be- 
side the  written  Constitution,  an  unwritten 
Constitution,  and  in  every  state  where  there  is 
a  written  Constitution  the  unwritten  constitu- 
tion represents  the  highest  and  best  moral  sense 
of  the  people. 

Tiedeman.  The  Unwritten  Constitution  of 
the  United  States,  p.  48;  Hammond  in  Lieber's 
Hermeneutics,  ^  808;  Thomas  M.  Cooley, 
Constitutional  History  as  Seen  in  American 
Law,  p.  80;  Story,  Const.  1  Cocley's  ed.  § 
1676.  note  1,  and  Boudinot's  remark  in  1 
Wilson's  Works,  468. 

A  change  of  the  written  Constitution  does 
not  abrogate  rights  of  property,^or  contracts 
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previously  entered  into  hj  the  state.  If  it 
were  the  wriiten  Constitution  that  created  the 
state,  these  would  vanish  with  it.  Their  per- 
sistence proves  that  the  same  Constitution,  tjie 
same  constituted  state,  still  exists. 

Jefferson  Branch  Bank  v.  SkeUy,  66  U.  S.  1 
Black,  436,  17  L.  ed.  178;  Dodge  v.  Wooleey, 
69  U.  8.  18  How.  881.  15  L.  ed.  401;  8igur  v. 
Crenshaw,  8  La.  Ann.  401;  Hammond  in  Lie- 
ber's  Hermeneutics,  p.  810. 

When  the  law  is  brought  before  the  courts 
for  enforcement,  its  practical  operation  will  be 
made  by  interpretation  and  construction  to 
conform  to  the  prevalent  sense  of  right,  as  far 
as  this  is  possible  without  nullifying  the  letter 
of  t\ie  law. 

Tiedeman,  The  Unwritten  Constitution  of 
the  United  States,  p.  8. 

The  Constitution  must  not  only  be  construed 
according  to  the  prevalent  sense  of  right  but 
that  construction  must  be  In  harmony  with  the 
highest  moral  sense  of  the  people. 

•'Equality  before  the  Law*'^  Works,  vol.  8, 
p.  112,  in  speech  Freedom  National,  Slavery 
Sectional. 

In  construing  a  statute  the  Judges  have  a 
right  to  decide  in  some  eases  even  in  direct 
contravention  of  its  language,  and  this  has  been 
repeatedly  asserted  and  practised  upon  by  the 
highest  authority. 

Sedgw.  Stat.  &  Const  Law,  296.  297;  Mar 
gate  Pier  Co,  v.  Hannam^  8  Bam.  &  Aid.  266; 
Chesapeake  d  0.  Canal  Co.  v.  Baltimore  A  0. 
RCo.i  Qill  A  J.  163;  Brown  v.  SomerviUe,  8 
Hd.  444;  Bacon.  Abr.  iiileStatuU,  I.;  Jackson, 
Seofidd,  V.  CoUins,  8  Cow.  89;  People,  AUy. 
Oen.,  V.  Dtica  Ins.  Co.  16  Johns.  868,  8  Am. 
Dec  248;  Camp  v.  Rogers,  44  Conn.  291. 

Sovereigntv  is  lodged  in  a  body  which  rarely 
exerts  its  authority.  It  has  a  potential  exist- 
ence. It  is  not  limited  to  sex,  to  color,  or  to  a 
determinate  number  of  human  beings,  but  is 
the  humanity  of  the  state. 

Maine,  Early  History  of  Institutions,  p.  861; 
Dicey,  The  Law  of  the  Constitution,  p.  78; 
Citizens^  JSav.  db  L.  Asso.  v.  Topeka,  87  U.  8. 
20  Wall.  666,  22  L.  ed.  466. 

The  liberal  construction  which  this  court 
has  given  to  the  Constitution  of  this  state 
leads  appellant  to  believe  that  this  court  will 
reverse  the  decision  of  the  lower  court  and 
vouchsafe  to  her  the  right  of  suffrage. 

Bobinson  Y,  Schenek,  1021ud.Wt;  OroesehY. 
State,  42  Ind.  661;  Brocaw  v.  Qibson  County 
Comrs.  78  Ind.  643;  Johnson  v.  Wells  County 
Comrs.  107  Ind.  16;  State,  Clark,  v.  Haworth, 
122  Ind.  462,  7  L.  R.  A.  240;  Valparaiso  v. 
Gardner,  97  Ind.  1, 49  Am.  Rep.  416. 

The  court  should  use  the  same  rules  of  con- 
struction concerning  the  word  "male"  in  g  2. 
art.  2,  that  it  has  used  concerning  the  word 
'•voter"  in  §  21,  art.  7.  of  the  Constitution. 

Re  Leach,  184  Ind.  666.  21  L.  R.  A.  701. 

The  ballot  is  the  only  means  by  which  the 
people  can  exercise  their  inherent  sovereignty 
and  enjoy  the  right  of  self  government. 

Auld  V.  Walton,  12  La.  Ann.  129. 

Th^  constitutional  provisions  for  the  exer- 
cise of  that  supreme  political  right  are,  from 
the  essential  nature  of  the  principles  upon 
which  free  government  is  based,  to  be  liberally 
construed. 

United  States  v.  Slater,  4  Woods,  866;  Hm- 
87  L.  R.  A. 


shawY.  Foster,  9  Pick.  812;  Cooley,  Const. 
Law,  69. 

The  right  to  vote  is  the  comer  stone  upon 
which  rest  our  free  institution  and  the  preser- 
vation of  our  rights  and  liberties.  Where  the 
right  exists,  it  is  a  supreme  and  fundamental 
right  vested  in  the  citizen,  as  sharing  in  the 
sovereignty  of  the  people. 

Brown  v.  Hummel,  6  Pa.  86;  Tick  Wo  v. 
Hopkins,  118  U.  S.  866,  80  L.  ed.  220. 

Equality  is  not  bounded  by  sex.  It  if 
bounded  by  capacity  to  enjoy  all  the  rights 
with  which  mankind  is  endowed.  It  limits 
opportunity  only  to  the  ability  to  assume  all  of 
the  rights  and  to  be  clothed  with  all  the  re- 
sponsibilities which  are  inherent  in  and  con- 
ducive to  the  highest  development  of  man. 

Encyclopedic,  article  Egaliti  Naturdle, 
Tome  6,  p.  416;  Sumner,  Equality  before  the 
Law.  Works,  vol.  2,  p.  886. 

Natural  or  moral  equality  is  the  predicate  of 
political  equality,  and  hence  anything  which 
is  necessary  to  the  enjoyment  of  natural  or 
moral  equality  with  equal  force  is  inherent  in 
political  equality. 

The  rifsht  of  suffrage  is  certainlj^  one  of  the 
fundamental  articles  of  Republican  govern- 
ment, and  ought  not  to  be  left  to  be  regulated 
by  the  legislatuie.  A  gradual  abridgment  of 
this  right  has  been  the  mode  in  which  aristoc- 
rncies  have  been  built  on  the  ruins  of  popular 
forms. 

Madison  Papers,  vol.  8.  p.  1268;  Charles 
Sumner,  Equal  Rights  of  All,  Works,  vol.  10, 
p.  180. 

CflBser  tells  us  ("Eng."  117)  that  the  British 
women  were  made  uae  of  in  court,  in  council, 
and  in  camp,  and  that  no  distinction  of  sex 
was  made  in  places  of  command  or  govern- 
ment. Selden,  in  his  chapter  on  "Women"  in 
the  "Janus  Anglorum,"  reminds  us  that  "Boa*, 
dicea  so  successfully  commanded  the  British 
armies  as  to  beat  and  conquer  the  Roman  Vice- 
roy, and  no  doubt  that  noble  lady  was  a  de- 
liberative member  of  the  council  where  the 
resolution  was  taken  to  fight  and  that  she 
should  command  the  forces. 

British  Freewomen,  p.  8. 

Tacitus  ("Vita  Agric."  chap.  16)  says:  "Un- 
der the  leadership  of  Boadicea,  a  Woman  of 
kingly  descent  (for  thev  admit  of  no  distinc- 
tion of  sex  in  their  royal  successions),  they  all 
rose  to  arms." 

British  Freewomen,  p.  8. 

"Lest  the  woman  should  think  herself  to  stand 
apart  from  aspirations  after  noble  deeds,  and 
from  the  perils  of  war,  she  is  reminded  by  the 
cermony  which  inaugurates  marriage  (in  which 
she  is  banded  a  spear)  that  she  is  her  hus- 
band's partner  in  toil  and  danger,  destined  to 
suffer  and  to  dare  with  him  alike  in  peace  and 
in  war." 

Tacitus  Qermania,  chap.  18;  British  Free- 
women,  p.  8. 

SeMen  says:  "Ladies  of  birth  and  quality 
sat  in  the  Saxon  Witensgemot,"  and  Gurdon, 
in  his  "Antiquities  of  Parliament,"  vol.  1, 
p.  164,  adds:  "Wightred,  the  next  Saxon  legis- 
lator, summoned  his  Witas  to  the  Witenage- 
mot  at  Bergbamstead,  where  his  laws  were 
nmde  with  the  advice  and  consent  of  his  Witaa 
(which  is  a  general  term  for  the  nobility)  for 
the  laws  were  signed  by  the  Ei^g,  Werbughia 
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Queen,  the  Bishops,  Abbots,  Abbesses,  and  the 
ctft  of  the  Witas."  See  Saxon  Cbroo.  48. 
In  Spelman's  ''Concilia  Britannica."  p.  190, 
we  find  also  that  Wi^htred's  council  at  Becon- 
celd  (694)  included  women,  for  the  Queen  and 
Abb^ses  signed  the  decisions  along  with  the 
King  and  AbboU  (p.  193).  The  charter  to 
ilbba  the  Abbess  is  granted  by  Wightred  and 
•bis  Queen  (p.  486). 

British  Freewomen,  p.  10.  See  also  Plow- 
•den's  Jura  Anglorum,  p.  884;  William  Cam- 
den's Antiquity  of  Parliament;  British  Free- 
women,  pp.  11, 88,  54;  *'Malmesb.  Gest  Reg." 
b.  i. ;  Constitution))!  History,  11.  429;  Anne 
Clifford's  Diary,  Harl.  M8S.,  6177;  Bowie's 
Annals  of  Lacock  Abbey,  p.  160;  "Olive 
Tersus  Ingram,"  1789.  and  Co.  Litt  107.  See 
Jacob,  Law  Diet;  Co.  Litt.  Inst.  U.,14,  17, 
i^,  and  45. 

Certain  boroughs,  formerly  held  by  military 
tenure,  seemed  to  have  been  included  in  those 
permitted  to  return  burgesses  to  Parliament, 
though  belonging  to  one  owner.  When  women 
Inherited  the  property  and  held  the  borough, 
they  returned  their  one  or  two  members  as  the 
custom  mi^bt  be,  in  their  own  name. 

Plowdeirs  Jura  Anglorum,  p.  488;  Brand's 
History  and  Antiquities  of  Newcastle,  vol.  2, 
|>.  867;  Shrewsbury,  Mun.  Com.  p.  2104;  Rudd- 
lan,  Mun.  Com.  p.  2849. 

The  case  of  Holt  v.  Lyle,  or  Coats  v.  LytHe^ 
in  14  James  L,  in  discussing  the  rip:ht  of  a 
clergyman  to  vote,  affirms  as  a  side  issue  that 
«  '*feme  sole,  if  she  have  a  freehold,  can  vote 
for  a  Parliament  man;  but  if  she  is  married 
her  husband  must  vote  for  her."  A  limitation 
again  expressed  in  Catharine  v.  Surrey,  pre- 
served in  Hakewell's  ''Manuscript  Cases." 

Mr.  Samuel  Jenkins,  in  "The  Cymry  of '76," 
page  98,  speaking  of  Druidical  days  of  Wales. 
«ays:  '*Tbe  government  was  in  the  hands  of 
the  people,  for  Jboth  male  and  female  possessed 
the  elective  franchise." 

The  maxim  expressio  tiniua  est  exclusio  al- 
ierius,  requires  always  great  caution  in  its  ap- 
plication. 

Broom,  Legal  Maxims.  415. 

A  power  to  disfrHncbise  must  find  some 
sanction  in  the  Constitution. 

The  Works  of  Charles  Sumner,  vol.  18,  pp.  42, 
48. 

It  is  a  rule  of  construction,  acknowledged 
by  all,  that  the  exceptions  from  a  power  mark 
its  extent;  for  it  would  be  absurd,  as  well  as 
useless,  to  except  from  a  granted  power  that 
which  was  not  granted— that  which  the  words 
of  the  grant  could  not  comprehend. 

Qibbone  v.  Ogden,  22  U.  S.  9  Wheat.  191,  6 
L.  ed.  69. 

The  only  express  exceptions  from  the  right 
of  the  elective  franchise  in  Indiana  are  first, 
soldiers,  seamen,  and  marines  stationed  in  the 
state  (g  8,  art.  2),  and,  second,  any  person  con- 
victed of  an  infamous  crime. 

A  power  to  regulate  is  not  a  power  to  destroy 
or  to  disfranchise.  In  an  evil  hour  human 
tights  may  be  struck  down,  but  it  cannot  be 
merely  by  regulations. 

Charles  Sumner's  Works,  vol.  18.  pp.  40, 41. 

Mrs.  Helen  M.  Ooae^ar,  appellant,  in  pro- 
pria persona. 

Messrs,  Rice  ft  Potter,  for  appellees: 

Before  any  person  bom  in  the  united  States 
S7  L.  R.  A. 


can  vote,  six  separate  and  distinct  things  are 
required  by  the  Constitution,  and  these  things 
are  qualifications,  and  all  of  them  must  be  pos- 
sessed by  the  person  offering  to  vote,  or  the 
right  of  suffrage  is  not  complete.  The  ab- 
sence of  any  one  of  them  is  fatal  to  the  right. 

Morris  v.  PdweU,  125  Ind.  281,  9  L.  R.  A. 
826. 

The  first  qualification  relates  to  sex;  the  sec- 
ond, to  citizenship;  the  third,  to  age;  the 
fourth,  to  residence  in  the  state;  the  fifth,  to 
residence  in  the  township;  the  sixth,  to  resi- 
dence in  the  ward  or  precinct. 

If  sex  is  not  a  qualification,  age  is  not,  citizen- 
ship is  not,  residence  is  not,  and  it  comes  to 
this,  that  there  are  no  qualifications,  condi- 
tions, restrictions,  or  limitations  upon  this  im- 
portant right,  but  all  may  vote  without  refer- 
ence to  sex,  age,  condition,  race,  or  nationality, 
and  what  is  more,  and  worse,  we  find  our- 
selves incapable  of  imposing  conditions,  quali- 
fications, restrictions,  or  limitations  upon  thia 
right  for  lack  of  language,  for  the  language 
employed  is  as  clear,  duect,  and  forceful  as 
can  be  command^,  and  if  it  is  oot  effectual  to 
compass  the  end  intended,  then  it  cannot 
be  compassed. 

Words  importing  the  masculine  gender  only 
may  be  extended  to  females  also. 

Ind.  Rev.  Stat.  1894,  §  1810. 

But  this  can  be  done  in  no  case,  unless  it  fa 
necessary  to  give  effect  to  the  intention  of  the 
makers  of  the  statute  or  instrument. 

Garrigus  v.  Parke  County  Comrs.  89  Ind,  66. 

Words  and  phrases  shall  be  taken  in  their 
plain  or  ordinary  and  usual  sense. 

Ind.  Rev.  Stat.  Anno.  1894,  §  240;  Smith, 
Const.  &  Stat.  Constr.  §  545,  p.  688. 

The  plain,  ordinary,  and  usual  sense  or 
meaning  of  the  word  "male"  isknown  to  every- 
one. It  means  the  masculine  gender  in  con- 
tradistinction to  the  feminine,  of  any  species. 
'*Man"  is  a  word  of  generic  meaning.  It  means 
both  male  and  female  when  applied  to  the 
human  race.  But  this  is  not  true  of  the  word 
"male;"  it  denotes  a  particular  kind  of  man. 

That  sex  is  a  qualification  of  an  elector,  in 
addition  to  being  settled  by  the  Constitution, 
was  practically  settled  by  this  court  in  the  case 
of  Morris  v.  Povoeih  125  Ind.  281. 9  L.  R.  A.  826. 

In  Woodford  v.  Eamilton,  189  Ind.  481,  the 
court  says:  ''Sections  5312,  5814,  and  5815, 
Rev.  Stat.  U-Bl,  Burn's  Rev.  Stat.  1894,  §§  7276, 
7278,  and  7279,  provide  that  any  male  inhabit- 
ant, having  certain  other  specified  qualifica- 
tions, may  obtain  a  license  by  proceeding  in 
the  manner  therein  prescribed.  It  is  a  maxim 
of  the  law,  that  'the  express  mention  of  one  per- 
son or  thing  is  the  exclusion  of  another.' " 

Whart.  Legal  Maxims,  p.  11;  Broom,  Legal 
Maxims,  pp.  414, 421;  Latin  Maxims  and 
Phrases,  p.  182;  Co.  Litt.  210  a. 

Controlled  by  this  established  principle  of 
construction,  it  is  clear  that  women  are  in- 
hibited by  statute  from  obtaining  a  license 
to  vend  intoxicating  liquors  at  retail,  and 
when  they  eml)ark  in  such  business  thev  en- 
gaire  in  the  commission  of  an  unlawful  act. 

It  was  thought,  by  some,  after  the  passage 
of  the  14th  Amendment  to  the  Constitution  of 
the  United  States,  that  the  legal  effect  of  the 
amendment  was  to  enfrachise  women. 

The  Supreme  Court  of  the  United  SUite» 
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held  that  the  right  to  TOte  was  neither  a  privi- 
lege nor  an  imm unity  of  a  citizen  of  the  united 
States  within  the  meaning  of  the  14th  Amend- 
ment, and  that  the  Constitution  of  the  United 
States  does  not  confer  the  right  of  suffrage 
upon  anyone. 

Minor  t.  Happertett,  88  U.  8.  21  Wall.  162, 
22  L.  ed.  627. 

In  BradweU  ▼.  lainais,  eSTJ,  8. 16  Wall.  180, 
21  L.  ed.  442,  it  was  held,  that  the  right  to 
practice  law  in  the  state  courts  was  not  aprivi- 
lege  or  immunity  of  a  citizen  of  the  United 
States,  and  this  ruiinff  was  adhered  to  in  E!x 
parU  Lockwood,  154  U.  8.  116,  88  L.  ed.  929. 

The  territorial  legislature  of  Washington 
undertooii;  to  enlarge  the  rights  of  women  by 
giving  them  the  right  of  suffrage,  and  so  it  was 
enacted  ''that  all  citizens  of  the  United  States, 
male  and  female,  above  the  age  of  twenty-one 

Sears  .  .  .  shall  be  entitled  to  vote  at  any  elec- 
on  in  this  territory,"  etc.,  but  this  act  was 
held  void  in  so  far  as  it  undertook  to  enfranchise 
women,  as  the  organic  act  of  the  territory 
''provided  that  the  right  of  suffrase  should  be 
exercised  only  by  adult  citizen?  of  the  United 
States."  it  beinff  held  that  the  word  ''citizens" 
meant  only  male  inhabitants. 

moomer  v.  Todd,  8  Wash.  Terr.  699, 1 L.  R. 
A.  111. 

Haekney,  J.,  delivered  the  opinion  of  the 
the  court: 

The  question  in  this  case  is:  Have  women, 
under  existing  laws  in  this  state,  the  privilege 
of  suffrage,  or  is  sex  a  qualification  upon  the 
right  to  vote  for  public  officers?  The  Consti- 
tution of  this  state  (art.  2,  g  2)  provides  that 
"in  all  elections  not  otherwise  provided  for  by 
this  Constitutioo,  every  male  citizen  of  the 
United  States  of  the  age  of  twenty-one  years 
and  upward,"  etc.,  "shall  be  entitled  to  vote," 
etc.  The  statute  as  to  the  qualification  of 
electors  (Kev.  Stat.  1894,  §  6192;  Rev.  Stat 
1881,  ^  4680)  is  substantially  in  the  language 
of  the  Constitution  cited.  It  will  be  obMrved 
that  the  language  employed  grants  to  males 
the  right  to  vote,  and  that  it  does  not  ex- 
pressly negative  the  privilege  to  female  citi- 
zens. In  this  respect  our  Constitution  is  like 
that  of  every  state  in  the  Union,  and  pro- 
ceeds upon  the  assumption  that  the  privilege 
of  voting  is  not  an  inherent  or  natural  right 
existing  in  the  absence  of  constitutional  and 
legislative  grant,  and  to  be  limited  or  re- 
stricted only  by  constitutional  or  legisla- 
tive provision.  If  this  assumption  is  cor- 
rect, and  there  is  no  right  of  suffrage  ex- 
cept as  it  is  given  by  the  Constitution  and 
written  laws,  we  have  reached  the  solution 
of  the  question  at  issue.  Back  of  the  Con- 
stitution, and  vesting  with  those  having  the 
power  to  make  and  unmake  constitutions,  is 
the  fountain  and  source  of  all  power.  From 
that  source  we  receive  such  political  rights  as 
we  possess,  and  our  concurrence  in  the  Con- 
stitution is  our  consent  to  such  an  abridg- 
ment of  our  natural  rights  as  that  sacred  in- 
strument may  contain.  If  suffrage  is  a  nat- 
ural right,  it  is  not  abridged  as  to  any  citizen 
on  account  of  sex;  but,  if  it  is  a  political 
privilege,  it  is  held  only  by  those  to  whom  it 
is  granted.  That  it  is  a  political  privilege,  and 
not  a  natural  right,  has  been  afllrmed.  not 
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only  in  this  assumption  of  the   framers  of 
every  Constitution  In  the  land,  but  it  has  beei> 
declared  by  all  authority  and  precedent  with- 
out exception.    Judge  Cooley,  in  his  Princi- 
ples of  Constitutional   Law  (p.  227  [2d  ed. 
p.  48] )  declares  that  ''participation  in  the  suf- 
frage 18  not  of  right,  but  it  is  granted  by  the 
state  on  a  consideration  of  what  Is  most  fortbe- 
interest  of  the  state.    Nevertheless,  the  grant 
makes  it  a  legal  right  until  it  is  recalled,  anch 
it  is  protectea  by  the  law  as  property  is."' 
Again  he  says  (p.  248  [2d  ed.  p.  259]  ):  ''Dur- 
ing the  last  quarter  of  a  century,  while  the- 
agitation  for  an  enlargement  of  civil  rights 
has  been  violent,  sentiment  has  had  a  great 
and  extraordinary  influence  on  public  affairs^ 
in  America     It  has  much  affected  the  discus- 
sion of  political  privileges,   and  considerable- 
numbers  have  insisted  that  suffrage  was  a  nat- 
ur|il  right,  corresponding  to  the  right  to  life 
and  liberty,  and  equally    unlimited.    Unless- 
such  a  doctrine  is  susceptible  of  bi^inir  given 
practical   effect,  it  must  be  utterly  without 
substance;  and  so  the  courts  have  pronounced 
it."    One  of  the  reasons  for  this  conclusion,, 
said  by  the  distinguished  jurist  to  be  insur- 
mountable, is  that   * 'suffrage  cannot   be  the- 
natural    right  of  the    individual,  because   it. 
does  not  exist  for  the  benefit  of   the  indi- 
vidual, but  for  the  benefit  of  the  state  it- 
self.   Suffrage  is  participation  in  the  govern- 
ment, in  a  representative  country  it  is  taking- 
part  in  the  choice  of  ofiScers,  or  in  the  decision* 
of  public  quefi^tions.    The  purpose  is  to  keep 
up  the  continuity  of  government,  and  to  pre- 
serve and  perpetuate  public  order  and  the  pro- 
tection of  individual  rights.    The  purpose  i»> 
therefore  public  and  general,  not  private  and 
individual.    .    .    .    Suffrage  must  come  to- 
the  individual,  not  as  a  right,  but  as  a  regula- 
tion which  the  state  establishes  as  a  means  of 
perpetuatinirits  own  existence,  agd  of  insuring 
to  the  people  the  blessings  it  was  intended  to* 
secure.^'    Id.   pp.   249,  250  [2d  ed.  pp.  259, 
260].    See,  to  the  same  effect,  Cooley,  Const 
Lim.  6th  ed.   p.  752;  Storv.  Const.  5th  ed. 
chap.    9,  §§  577-584;    Black,     Const.    Law, 
p.  466;  2  Burgess,  Pol.  Science,  p.  110;  Minor- 
V.  Happersetl.HS  U.  S.  81  Wall.  162,  22  L.  ed. 
627;  Andertton  v.  Baker,  28  Md.581:  2  Lieber, 
Miscellaneous  Writings,  pp.  204.  205;  Bloomer- 
V.  7 odd,  8  Wash.  Terr.  599. 1 L.  R.  A.  1 11 ;  Mor 
rtt  V. /\we«,125  Ind.  281,9  L.  R.  A.  826: 2  Bryce, 
Am.Com.  p.  487.  Black  says:  "It  has  sometimea- 
been  contended  that  the  right  to  take  part  in 
the  administration  of  government  or  in  the 
choice  of  those  who  are  to  make  and  execute- 
the  laws,  by  means  of  the  ballot,  is  a  natural* 
right,  standing  in  the  same  category  with  the 
rights  of  life,  liberty,  and  property.    .    .    . 
But  it  remains  not  less  true  that  the  right  of 
suffrage  is  not  a  natural  right,  but  a  politicar 
right;  not  a  personal  right,  but  a  civil  right. 
It  does  not  owe  its  existence  to  the  mere  lact 
of  the  personality  of  the  individual,   but  to 
the  Constitution  of  civil  government.    Nor  is- 
it  even  a  necessary  attribute  o(   citizenship. 
These  principles  are  established    by  the  fol- 
lowing considerations.    First,  the  exercise  of 
an   a&olutely  universal   suffrage  would   im- 
peril  the  verv  continuance  of   government 
Second,  the  right  of  suffrage  does  not  exist 
for  the  benefit  of  the  individual,  but  for  the? 
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beoeflt  of  the  state  ttflelf.  Third,  there  have 
been  reBtrictioos  upon  the  suffrage  in  all  dem- 
ocratic  or  republican  governmeDts  known  to 
history,  even  the  most  free."  After  present- 
log  some  of  the  reasons  for  and  against  a 
more  universal  suffrage.  Mr.  Justice  Story 
(8  681,  •Miwa)  says:  "Without  laying  anv 
stress  upon  this  theoretical  reasoning,  which 
is  brought  before  the  reader,  not  so  much 
because  it  solves  all  doubts  and  objections,  as 
because  it  presents  a  view  of  the  serious  dif- 
ficulties attendant  upon  the  assumption  of  an 
original  and  unalienable  right  of  suffrage,  as 
originating  in  natural  law,  and  independent 
of  civil  law,  it  may  be  proper  to  state  that 
every  civilized  society  has  uniformly  fixed, 
modified,  and  regulated  the  right  of  suffrage 
for  itself,  according  to  its  own  free  will  and 
pleasure."  Again,  he  says,  in  concluding 
§  082:  '*8o  that  we  have  the  most  abundant 
proofs  that  among  a  free  and  enlightened  peo- 
ple, convened  for  the  purpose  of  establishing 
their  own  forms  of  government  and  the  righte 
of  their  own  voters,  the  question  as  to  the  due 
regulation  of  the  qualifications  has  been  deemed 
a  matter  of  mere  state  policy,  and  varied  to 
meet  the  wants,  to  suit  the  prejudices,  and 
to  foster  the  intereste,  of  the  majority.  An 
absolute,  indefeasible  right  to  elect  or  be 
elected  seems  never  to.  have  been  asserted  on 
one  side  or  denied  on  the  other;  but  the  sub- 
ject has  been  freely  canvassed  as  one  of  mere 
civil  polity,  to  be  arranged  upon  such  a  basis 
as  the  malority  may  deem  expedient  with  ref- 
erence to  the  moral,  physical,  and  intellectual 
condition  of  the  particular  state."  Dr.  Lieber 
eavs:  "The  adoption  of  universal  suffrage  has 
led  many  persons  to  the  belief  and  broad  as- 
sertion that  the  right  of  voting  is  a  natural 
right,  and,  if  it  is  a  natural  right,  it  ought,  as 
a  matter  of  course  to  be  extended  to  women; 
while,  on  the  other  hand,  manv  persons 
seem  to  profess  that  no  qualification  what- 
ever .  .  .  should  be  demanded  as  a 
requisite  for  the  right  of  voting.  All 
these  are  erroneous  assumptions. 
But  how  can  so  special  a  right  as  that 
of  voting  for  a  representative  w  a  natural 
right,  when  the  represenUtive  government 
itself  is  something  that  does  not  spring  di- 
rectly from  the  nature  of  man,  however 
natural  it  may  be  in  another  sense  of  the 
word, — that  is  to  say,  consistent  with  the 
progress  of  civilization?  It  is  the  latest  and 
highest  of  all  civilized  governments;  but 
where  was  the  natural  right  of  suffrage  under 
the  patriarchal  government,  in  the  Mosaic  I 
commonwealth,  founded  on  an  hereditarv  and 
priestly  validity;  where  in  the  Asiatic  despo- 
tism, —  types  of  government  necessary  in 
their  season,  when  nothing  and  nobody  was 
voted  for?  .  .  .  The  representative  sys- 
tem is  the  only  means  of  protecting  individual 
liberty  and  preventing  democratic  despotism. 
The  right  of.  suffrage,  therefore,  is  a  noble 
right,  or  ought  to  be  so;  but  it  is  not  a  natural 
right.  It  is  a  political  right,  to  which  Provi- 
dence has  led  man  in  the  progressive  course  of 
history."  In  Jiorrii  v.  Anoi^.  125  Ind.  281, 
815,  9  L.  R  A.  826.  this  court  said:  "It  is  be- 
cause the  right  of  suffrage  is  a  political  right 
abiding  in  the  fountain  of  power  that  the  legis- 
lature cannot  lay  is  much  as  a  finger  upon 
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it  except  when  expressly  authorized  by  the 
orgaoic  law,  and  for  this  reason  it  is  that  the 
legislature  cannot  make  a  classification  of  its- 
own,  no  matter  whether  there  is  or  is  not 
equality.  It  is  because  the  right  of  suffrage 
19  a  political  right,  as  has  b^n  decided  by 
tbe  Supreme  Court  of  the  United  Stetes  and 
by  other  courts,  that  the  provisions  of  the 
Constitution  respecting  the  bestowal  of  special 
privileges  and  immunities  have  no  application 
to  legislation  upon  that  subject"  Our  Con- 
stitution  sought  to  establish  a  representative 
^vernment, — a  government  wherein  only  lim- 
ited numbers  express  the  will  of  all  the  people; 
and  it  was  declared  that  those  to  represent  the 
whole  number  should  be  males,  possessing  the 
qualifications  enumerated.  Tbe  government 
thus  established  is  but  the  agent  or  trustee  of 
the' state,  the  people;  and  it  has  derived  its  au- 
thority though  the  Constitution.  In  forming' 
this  government,  the  people  declared  that  their 
authority  should  be  exercised  by  and  at  the 
command  of  males  of  a  designated  class. 
That  the  exercise  of  such  'authority  may  be 
intrusted  to  enlarged  classes  with  fewer  re- 
strictions there  is  and  can  be  no  doubt,  but 
to  do  so  is  with  those  who  gave  the  authority, 
— tbe  people:  and  it  is  no  more  within  tbe 
power  of  the  judicial  or  the  leffislative  branch 
of  the  government  to  modify  the  will  of 
the  people,  as  expressed  in  the  Constitu- 
tion,  than  it  is  for  the  agent,  in  any  case,  to 
stand  above  the  principal  in  authority.  Aa 
said  in  Minri$  v.  PinoeU,  126  Ind.  281,  9  L.  R. 
A.  826.  the  rieht  of  suffrage  is  one  for  the 
consideration  of  the  people  in  their  capacity 
as  creators  of  Constitutions,  and  is  never  one 
for  the  consideration  of  tbe  legislature,  and, 
we  may  add,  of  the  courts,  "except  in  so  far 
as  the  Constitution  authorizes  a  regulation  of 
its  mode  of  exercise.  Tbe  people  create,, 
dpfine,  and  limit  their  own  right  to  vote." 
Those  of  us  who  have  come  •  into  the  state 
since  the  adoption  of  the  Constitution,  and 
those  who  did  not  vote  for  its  adoption,  as 
well  as  those  who  may  have  voted  against  ita 
adoption,  are  alike  bound  by  its  provisions, 
and  we  can  exercise  no  political  or  govern- 
mental right  or  privilege  which  is  not. given 
by  it  Such  privilege  as  that  of  suffrage  waa 
not  given  to  women;  and  if  it  only  exists 
by  grant,  as  we  have  shown, ft  must  be  admitted 
that  those  to  whom  it  was  given  may  exercise  it 
as  the  agents  for  the  state,  the  whole  people, 
males  and  females,  not  possessing  it  If  an 
agency  exists  which  is  contrary  to  our  ideas  of 
advancing  civilization,  and  the  highest  sense 
of  liberty,  oar  privilege  is  to  change  it,  but  only 
through  the  authority  of  the  principal,— the 
stete.  That  the  privilege  of  voting  does  not 
exist  in  the  absence  of  grant  from  the  people  or 
their  authorized  representatives  is  consistent 
with  the  decisions  which  declare  that  legisla- 
tures may  not  abridge  the  privilege  as  declared 
in  the  Constitutions  by  aading  restrictions  or 
limitations  not  therein  defined.  Oreen  v.  JShum- 
uajf,  89  N.  T.  418;  McOafferty  v.  Ouyer.  59* 
Pa.  109;  BsapU  v.  Canaday,  78  N.  C.  198,  21 
Am.  Rep.  465;  Monroe  v.  CoUine,  17  Ohio  St. 
666;  Ri9on  v.  Farr,  24  Ark.  161,  87  Am.  Dec. 
52;  Randolph  v.  Good,  8  W.  Va.  561;  Bromn 
V.  Oroter,  6  Bush.  1;  State,  Knotelton,  v.  Will- 
iam^  5  Wis.  808;  8iaU,  Wood^.  Baker,  8» 
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Wis.  71;  Datdei  v.  McKeeby,  6  Nev.  869;  (Jlaff- 
'ion  V.  Harris,  7  Nev.  64;  Cooley,  Coast.  Lim. 
^6th  ed.  p.  753;  Black,  Const.  Law,  p.  471; 
J^orris  ▼.  PoweU,  125  Ind.  281,  9  L.  R.  A.  826; 
^inn  ▼.  State,  85  Ind.  485,  9  Am.  Rep.  754. 
See  also  Feibleman  v.  State,  Brown,  98  Ind. 
-tll6.  where  the  same  principle  is  adhered  to. 

Giving  full  force  to  the  decisions  of  this 
•court  just  cited,  there  is  no  escape  from  the 
•conclusion  that  sex  is  one  of  the  qualifications, 
•under  our  Constitution,  upon  the  privilege  of 
suffrage.  It  was  held  in  Morris  ▼.  P&u>eU  and 
Qtiinn  ▼.  State  that  the  qualifications  specified 
tin  the  Constitution  could  not  be  enlarged  or 
•diminished,  and  in  the  former  it  was  particu- 
larly pointed  out  that  sex  was  a  qualification. 
I^ot  only  do  authority  and  the  assumption  by 
all  of  the  states,  in  the  form  of  their  grants  of 
-suffrage,  establish  the  theory  that  the  privilege 
exists  only  with  those  to  whom  it  is  expressly 
given,  but  it  is  supported  by  the  fact  that,  if  it 
should  be  held  that  females  were  not  denied 
the  privilege,  there  would  be  an  entire  absence 
•of  restriction  upon  the  privilege  as  to  them. 
Age,  residence,  naturalizaiion,  would  be  re- 
•quired  of  males;  but  as  to  females,  the  young- 
•est  and  the  oldest,  nonresidents,  aliens,  and  all, 
there  would  be  no  restriction.  If  intention 
should  be  considered  as  a  rule  of  construction, 
— and  it  is  always  of  first  importance, — ^there 
•could  be  little  doubt  that  the  framers  of  the 
Constitution  did  not  intend  any  such  conse- 
-quences.  The  direct  question  before  us  has 
frequently  been  decided  by  courts  of  the  high- 
est authority.  Spencer  v.  Board  of  Registra- 
tion, 1  MacArth.  169,  29  Am.  Rep.  582;  Van 
Valkenburg  v.  ^own,  48  Cal.  48, 18  Am.  Rep. 
186;  Minora,  Happersett,  88  D.  8.  21  Wall,  162, 
:2l  L.  ed.  627;  Bloomer  v.  Todd,  8  Wash.  Terr. 
599.  1  L.  R.  A.  Ill;  United  StaUs  v.  Anthony, 
11  Blatchf.  200. 

It  is  insisted,  further,  that  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States 
spcurea  to  the  appellant  the  elective  "franchise. 
The  provision  referred  to  is  that  "all  persons 
born  and  naturalized  in  the  United  States,  and 
subject  to  the  Jurisdiction  thereof,  are  citizens 
•of  the  United  States,  and  of  the  state  wherein 
they  reside.  No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of 
law;  nor  deny  to  any  person  within  its  juris- 
'diction  the  equal  protection  of  the  laws.''  If 
this  amendment  had  created  universal  suflfrnge, 
there  could  have  been  no  need  for  the  15ih 
Amendment,  which  provides  that  "the  right  of 
the  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States; 
'Or  by  any  state,  on  account  of  race,  color,  or 
previous  condition  of  servitude. "  Judge  Cooley 
snys:  "The  Constitution  of  the  United  States 
coofers  the  right  to  vote  upon  no  one.  That 
right  comes  to  the  citizens  of  the  United  States, 
when  they  possess  it  at  all,  understate  laws,  and 
:as  a  grant  of  state  sovereignty.  But  the  15th 
Amendment  confers  upon  citizens  of  the  Unit- 
ed States  a  new  exemption;  namely,  an  ex- 
emption from  discrimination  in  elections  on 
•account  of  race,  color,  or  previous  condition  of 
servitude."  Cooley,  Const.  Law,  p.  277.  In 
the  same  work  (p.  274)  he  says:  *The  second 
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clause  of  the  14th  article  was  intended  to  in. 
fiuence  the  states  to  bring  about  by  their  vol- 
untary action  the  same  result  that 'is  now  ac- 
complished by  this  Amendment  It  is  pro- 
vided that  when  the  right  to  vote  was  denied  to 
any  of  the  male  inhabitants  of  a  state,  being 
twenty-one  years  of  age  and  citizens  of  the 
United  States,  or  any  way  abridged  except  for 
participation  in  crime,  the  basis  of  representa- 
tion in  Congress  should  be  reduced  in  the  pro- 
portion which  the  number  of  such  male  citi- 
zens should  bear  to  the  whole  number  of  male 
citizens  twenty- one  years  of  age  in  such  state. 
By  this,  the  purpose  was  to  induce  the  states  to 
admit  colored  freemen  to  the  privilege  of  suff- 
rage by  reducing  the  representation  and  infiu- 
ence  of  the  states  in  the  Federal  government,  in 
case  they  refused."  That  suffrage  is  not  given 
by  the  Federal  Constitution,  but  is  the  right  of 
the  states.  See  also  Story,  Const.  §  1932; 
Black,  Const.  Law,  467;  Minor  v.  Ifappersett, 
88  U.  S.  21  Wall.  162,  21  L.  ed.  627;  Bloomer 
V.  Todd,  8  Wash.  Terr.  699,  1  L.  R.  A.  Ill; 
United  States  v.  Beese,  92  U.  S.  214.  28  L.  ed. 
668;  UniUd States  y.  Oruikshank,  92  U.  S.  542, 
28  L.  ed.  588;  United  States  v.  CroO^,  1 
Hughes,  448;  Kinneen  v.  Wais,  144  Mass.  497, 
69  Am.  Rep.  105;  Destv,  Fed.  Const.  287;  Bri- 
ber V.  Beilp,  58  Pa.  112;  United  States  v.  An- 
thony, 11  Blatchf.  200;  Spencer  V.  Board  of 
Registration,  1  MacArth.  169, 29  Am.  Rep.  582; 
Spragins  v.  Houghton,  8  111.  877;  Anthony  v. 
Haidtrman,  7  Kan.  50;  Van  Valkenburg  v. 
Brown,  48  Cal.  48, 18  Am.  Rep.  186.  It  is  upon 
this  theory  alone  that  the  great  variety  of  pro- 
visions with  reference  to  suffrage  and  the  qual- 
ifications upon  the  privilege  is  found  in  the 
several  Constitutions  of  the  states, and, although 
not  always  in  accord,  they  are  not  in  conflict 
with  the  Constitution  of  the  United  States. 
Appellant  is  in  error  in  assuming  that  citizen 
ship  and  suffrage  are  by  the  Federal  Constitu 
tion  made  inseparable.  Many  are  citizens,  and 
not  voters,  unless  we  may  hold  that  the  state 
Constitution  does  not  discriminate  against  per- 
sons on  account  of  age,  residence,  etc.,  and  that 
disfranchisement  for  crime,  etc.,  may  not  be 
made  by  law.  Nor  do  negroes  get  their  right 
of  suffrage,  under  the  14tb  and  15th  Amend- 
ments to  the  Constitution,  simply  by  reason  of 
citizenship,  as  appellant  earnestly  insists.  The 
15th  Amendment,  as  we  have  shown,  takes 
from  the  state  the  right,  in  extending  the  priv- 
ilege of  suffrage,  to  discriminate  against  citi- 
zens *'on  account  of  race,  color,  or  previous 
condition  of  servitude."  It  cannot  be  said, 
therefore,  that  the  Constitution  of  Indiana  is 
in  conflict  with  the  15th  Amendment  in  discrim- 
inating against  the  appellant  on  account  of 
sex. 

By  the  language  of  all  of  the  Constitutions, 
which  but  affirms  the  right  of  voting  in  those 
intended  to  possess  it,  by  the  holdings  of  the 
courts  passing  upon  the  question  of  the  origin, 
existence,  and  grant  of  political  privileges,  in- 
cluding the  decisions  cited  from  this  court,  and 
upon  the  reasoning  of  those  eminent  authors 
who  have  written  upon  constitutional  law,  it 
must  be  held  that  the  general  rule  of  construc- 
tion—that that  which  is  expressed  makes  that 
which  is  silent  cease — applies  in  the  case  before 
us.  It  is  insisted,  however,  against  this  con- 
clusion, that  the  deciaion  of  this  court  in  Bs 
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Leaeh,  184  lod.  865,  21  L.  R  A.  701,  denies 
the  application  of  the  rale  or  maxim,  Bxpre»- 
no  unius,  exeltuio  cUterius,  That  case  in  vol  red 
the  right  of  women  possessing  the  qualifica- 
tions required  by  the  rules  of  the  court  in 
'Which  thej  sought  to  practise  law  to  be  ad- 
mitted to  practise  in  the  profession  of  the  law 
in  such  court.  The  Constitution,  as  to  the 
practice  of  law,  extended  the  right  to  voters, 
and  as  to  others  was  silent.  The  maxim 
quoted  was  there  denied  application,  because, 
as  it-was  believed,  the  right  to  practise  law  was 
not  a  political  question,  was  governmental  in 
no  respect,  but  that  it  belonged  to  that  class  of 
rights  inherent  in  every  citizen,  and  pertained 
to  the  fundamental  duty  of  every  inhabitant  to 
gain  a  livelihood;  that  this  duty  involved  the 
privilege  of  choosing  any  honorable  vocation 
or  pro^ssion  not  forbidden  by  law,  and  recog- 
nizing the  existing  rigkt  of  the  people,  in  the 
Constitution  or  by  le^slati^n,  to  regulate  the 
manner  of  pursuing  that  vocation  or  profes- 
sion. Oonstitutions  had  not  recognized  the 
practice  of  an  honorable  profession  as  a  gov- 
ernmental question.  Throughout  the  ages  it 
had  been  deemed  proper,  in  the  interest  of  the 
public,  that  legislative  regulation  of  the  legal 
profession  might  be  enacted  and  enforced.  It 
was  therefore  believed  that  the  constitutional 
grant  of  the  privilege  of  practising  law  to  a 
class  was  not  intended  as  a  denial  or  the  right 
to  others.  It  was  not  thought  that  the  grant 
was  more  than  a  measure  of  regulation  as  to 
the  class  spedallv  mentioned,  nor  that  it  was 
in  effect  an  inhibition  as  to  others.  Judge 
Cooley  says  (Ck>nst.  Lim.  484):  "To  forbid  to  an 
individual  or  a  class  the  right  to  the  acquisition 
or  enjoyment  of  property  in  such  manner  as 
«hould  oe  permitted  to  the  community  at  large 


would  be  to  deprive  them  of  liberty  in  partica- 
lars  of  primary  Importance  to  their  'pursuit  of 
happiness;'  and  those  who  should  claim  a  right 
to  do  so  ought  to  be  able  to  show  a  specific  au- 
thority therefor,  instead  of  calling  upon  others 
to  show  how  and  where  the  authority  is  nega- 
tived." In  Story,  Const.  §  1984,  it  is  said  that 
the  right  to  acquire,  possess,  and  enjoy  prop- 
erty, and  *'to  choose  from  those  which  are  law- 
ful the  profession  or  occupation  of  life,"  are 
among  the  privileges  which  the  states  are  for- 
bidden by  the  Constitution  of  the  United 
Sutea  to  abridge.  Be  Leach,  134  Ind.  666, 
21  L.  It  A.  701,  we  do  not  regard  as  an  au- 
thority upon  the  question  before  us. 

We  are  not  prepared  to  say,  under  the  exist 
ing  social  conditions,  considering  the  marked 
intellectual  advancement  of  women  sioce  the 
adoption  of  the  present  Constitution,  that  the 
elective  franchise  should  not  be  given  them. 
There  are  many  questions  to  be  settled  bv  the 
ballot  which  would  enlarge  the  sphere  of  free- 
dom, would  advance  the  morsls  and  lighten 
the  burdens  of  humanity,  would  redeem  homes 
from  the  wreckful  influences  of  intemperance, 
and  would  stay  the  mad  pace  of  partisan  bias 
and  corruption,  but  to  what  extent  the  ballot 
in  the  hands  of  women  would  tend  to  increase 
or  to  destroy  their  present  great  Infiuenoe  in  the 
affairs  of  man,  the  home,  and  the  state  cannot 
l>e  known  in  advance  of  the  experiment. 
Whatever  the  personal  views  of  the  Justices 
upon  the  advisability  of  extending  the  fran- 
chise to  women,  all  are  agreed  that  under  the 
present  Constitution  it  cannot  be  extended  to 
them.  The  judgment  of  the  lower  oourC,  in 
sustaining  the  demurrer  of  the  appellee  to  the 
appellant"s  complaint  for  damages  in  denying 
her  the  right  to  vote,  is  affirmed. 
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UNION  WATER-POWER  COMPANY 
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City  of  AUBURN. 
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1.  Water  power  e»nBot  be  mmoMed  for 
taxation  at  the  place  where  the  dam  le 
situated  if  the  power  is  used  elsewhere,  sinoe 
until  It  is  applied  it  Is  potential  and  not  actual  in 
sucb  sense  as  to  be  property  subject  to  taxation. 

3.  The  water  in  a  mill  pond  eannot  be 
recorded  as  property  for  the  purpose  of 
taxation  apart  from  tbe  mill  that  uses  it,  but  it 
may  indirectly  become  the  subjeot  of  taxation  as 
a  part  of  the  mill  property. 

(Maroha.tB0r.) 

IpXCEPTIONS  by  defendant  to  ruHngs  of 
i  tbe  Supreme  /udicial  Court  for  Andros- 
•coggin  County  in  favor  of  appellant  in  an  ap- 
peal from  an  assessment  by  the  assessors  of  the 
<:ity  of  Auburn  of  defendant's  water  power  so 


Nora— As  to  the  place  where  a  water  power  is 
taxable,  see  also  Amoskeag  Mfg.  Ck>.  v.  Concord  (N. 
H.)ffiL.IL  A.S21 
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far  as  it  was  situated  within  the  city,  (her- 
ruled. 

The  case  sufficiently  appears  in  the  opinion. 

Meeers.  Nathan  W.  Harris,  J.  w.  Sj- 
mondst  and  James  A.  Pnlsifer  for  de- 
fendant. 

Meesrs.  White  A  Carter  and  John  A. 
Morrill,  for  plaintiff: 

The  dam  structure  and  the  right  to  build 
and  maintain  it  are  real  estate,  taxable  in  Au- 
burn as  any  structure  and  interest  in  the  laud 
upon  which  it  stood  would  be.  The  rights  of 
flowage  are  not  taxable  independently  nor  in 
connection  with  the  dam  structure. 

Fall  River  v.  Bristol  County  Comre.  129 
Mass.  667. 

Property  In  water,  in  connection  with  real 
estate,  can  only  be  predicated  of  its  use,  which 
serves  by  its  enjoyment  to  giTe  value  to  the 
corporeal  hereditament  with  which  its  use  is 
applied. 

2  Washb.  Real  Prop.  840,  T  40. 

The  water  power  had  been  annexed  to  the 
mills;  it  went  to  enhance  the  value  of  the  mills, 
and  could  only  be  taxed  together  with  the 
mills,  as  contributing  to  increase  their  values. 

Boston  Mfg.  Co.  v.  Newton,  22  Pick.  22.  r> 

^  Digitize  C 


662 


Maihs  Sufbbmk  Judicial  Coubt. 


MaiUp. 


No  part  of  the  valae  of  the  water  power,  as 
such,  is  to  be  iDcluded  in  the  vafuatioD  of 
either  dam  or  flowage  rights. 

Pingree  v.  Herkghtrt  County  Oomrs.  102 
Mass.  76;  Lotoell  t.  Middlesex  County  Oomrs, 
6  Allen,  181;  Flax  Pond  Water  Co.  y.  Lynn, 
147  Mass.  81;  Lowell  v.  Middlesex  County 
Comrs.  152  Mass.  882.  9  L.  R.  A.  866;  Paris  y, 
Norway  Water  Co,  86  Me.  880, 21  L.  R.  A.  626; 
EaU  ▼.  Benton,  68  Me.  846. 

We  admit  that  the  dam  structure  and  the 
right  to  maiDtain  it  are  taxable  in  Auburn. 

RaU  V.  Benton,  69  Me.  846;  Paris  v.  Norway 
Water  Co.  86  Me.  880.  21  L  R.  A.  625;  Pin- 
gree V.  Berkshire  County  Oomrs.  102  Mass.  76. 

It  is  to  be  considered  as  a  part  of  a  valuable, 
useful  structure.— one  worth  maintaining  be- 
cause it  is  a  part  of  a  system  which  altogether 
creates  and  applies  to  the  mills  a  water  power 
which  is  valuable  and  which  cannot  be  made 
available  without  this  dam. 

State,  Boston  Delaware  Bridge  Co.,  v.  MeU, 
81  N.  J.  L.  878. 

Haskell,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  action  of  the  as- 
sessors of  Auburn  in  refusing  an  abatement  of 
taxes.  It  comes  up  on  exceptions  to  the  rule 
for  valuation  applied  below  to  a  dam  from  the 
center  of  the  river  to  the  Auburn  shore  hold- 
ing back  water  that  is  taken  by  canal  on  the 
opposite  shore  in  Lewiston,  and  there  used  for 
mill  power. 

It  is  contended  that  Auburn  mav  assess  the 
pow6r  ^treated  by  the  dam  within  its  own  lim- 
its, alfjough  applied  elsewhere.  This  conten- 
tion seems  to  have  been  partially  sustained  by 
the  court  below,  and  we  think  it  erroneous. 
Water  power,  until  applied  to  mills,  is  poten- 
tial, not  actual,  in  the  sense  that  it  is  property 
subject  to  taxation.  When  applied  to  the 
mills,  it  becomes  a  part  of  the  property,  there- 
by giving  them  value,  the  proper  subject  of 
taxation.  It  then  becomes  the  main  element 
of  value,  not  as  water,  not  as  power,  but  as  an 
integral  part  of  the  mills  themselves.  With- 
out it,  what  value  could  a  water  mill  have? 
If  the  rule  should  be  held  otherwise,  it  would 
overturn  the  present  method  of  taxation 
throuj^hout  the  state.  We  have  three  princi- 
pal rivers  taking  their  rise  in  lakes  in  the 
northern  wilderness.  At  the  outlet  of  these 
lakes  immense  dams  hold  back  and  store  water 
for  the  use  of  mills  below.  If  the  rule  of  tax- 
ing the  potential  use  of  water  should  be 
adopted,  it  would  send  the  principal  part  of 
the  power  of  these  rivers  for  taxation  into  un- 
organized and  remote  districts,  and  deprive 
cities  and  towns  of  that  element  to  be  consid- 
ered as  estimating  the  value  of  water  mills  for 
purposes  of  taxation.  Under  that  rule,  their 
value  might  be  almost  nominal,  because  their 
power  is  the  controlling  agency  that  makes 
value.  But  it  is  said  uiat  the  owner  of  the 
dam  may  not  be  the  owner  of  mflls;  that  be 
bimply  stores  up  water  for  sale  to  the  mill 
owner.  Thai  should  make  no  difference.  The 
water  itself  is  not  property,  although  he  alone 
may  use  it.  When  he  does  so,  the  power  it 
produces  attaches  to  the  mill,  and  becomes  an 
element  in  the  value  of  the  mill.  When  he 
sells  it,  the  same  result  follows  as  if  he  applied 
87  L.  R.  A. 


it  to  his  own  mill. 


The  mill  where  it  is  ap- 
plied becomes  the  more  valuable  thereby.  It 
there,  indirectly,  becomes  the  subject  of  taxa- 
tion, as  a  part  of  the  mill  property.  The  wa- 
ter in  a  mill  pond  cannot  be  regarded  as  prop- 
erty apart  from  the  mill  that  uses  it.  and  sepa- 
rate ownership  makes  no  difference.  Water, 
as  an  element,  is  not  property,  any  more  than* 
air.  When  used,  its  potential  power  becomes- 
actual,  b^  operating  upon  real  property,  and 
thereby  giving  it  value,  and  that  value  is  the 
basis  fur  the  purposes  of  taxation. 

The  first  case  brought  to  our  notice  is  Boston. 
Mfg,  Co.  V.  Newton  (1889)  22  Pick.  22.  the  facta 
of  which  were  precisely  like  the  facts  in  the 
case  at  bar  in  all  material  particulars.  The 
plaintiff  owned  a  dam  across  Charles  river,  one- 
half  in  Newton  and  the  other  half  in  Wal- 
tham.  The  mills  were  wholly  in  Waltham. 
Newton  assessed  one  half  the  dam  and  one- 
half  the  water  power.  Tbe  tax  was  paid  un- 
der protest,  and  suit  brought  to  recover  it  back, 
as  an  unlawful  assessmeui  upon  the  water 
power.  Mr.  B.  R.  Curtis  was  of  counsel  for 
the  plaintiffs,  and  Mr.  Rufus  Cboate  counsel 
for  thedefendanu.  The  opinion  of  the  court 
was  by  Chief  Justice  Shaw,  and  the  court  says: 
"Water  power  for  mill  purposes,  not  used,  i» 
not  a  distinct  subject  of  taxation.  It  is  a  ca- 
pacity of  land  for  a  certain  mode  of  improve- 
ment, which  cannot  be  taxed  independently  of 
the  land. 

"But  the  objection  to  this  mode  of  taxation* 
is  not  the  only  or  principal  objection  to  tbe 
tax  in  question.  The  court  are  of  opinioi> 
that  the  water  power  had  been  annexed  to  the 
mills;  that  it  went  to  enhance  the  value  of  the 
mills,  and  could  only  be  taxed  together  witb 
tbe  mills,  as  contributing  to  increase  their 
value.  As  tbe  mills  were  wholly  situated  in 
Waltham,  and  were  taxable  there,  they  were 
not  liable  to  be  taxed  in  Newton."  That  doc- 
trine has  been  recognized  in  Massachusetts  ever 
since. 

In  LoiweU  t.  Middlesex  County  Comrs.  6  Al- 
len. 181,  a  corporation  owned  certain  canals,, 
with  appurtenances,  whereby  it  was  enabled 
to  furnish  certain  mills,  owned  by  its  stock- 
holders, water  for  power.  For  nine  months  in 
the  year  it  had  a  surplus  of  water  for  sale  to* 
other  takers,  and  the  court  held  that  the 
canals  were  assessed  in  the  valuation  of  the 
mills  to  the  proportion  of  the  power  furnished 
to  them,  and  that  their  value  for  retaining  the 
surplus  of  water,  if  any,  mi^ht  be  directfy  as- 
sessed to  tlie  corporation,  but  does  not  author- 
ize the  assessment  of  water  power  per  se,  In> 
this  state,  very  likely,  the  canals  would  be  aa- 
sessed  wholly  to  the  owner,  and  the  power  in- 
cluded in  the  assessment  of  the  mills  only. 

In  Pingree  v.  Berkshire  County  Comrs.  102' 
Mass.  76,  it  was  held  that  a  dam  and  structurea* 
were  taxable  independent  of  tbe  water  power 
which  they  had  created.  The  court  says: 
"They  are  capable  of  being  estimated  by  a  rea- 
sonable valuation,  not  dependent  upon  nor  in- 
cludini;  tbe  worth  of  tbe  water  power  with 
which  they  are  connected."  It  explains  Low- 
ell V.  Middlesex  County  Comrs,  6  Allen,  181,  by 
sayinir:  "There  was  no  diversity  of  right  or 
jurisdiction  in  that  case,  which  made  it  neces- 
sary to  determine  whether  the  canals  and  land 
adjoining  them  could  be  ta2p4  to  theymilh 
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owners  as  water  power  against  a  conflicting  in- 
terest." 

Fail  River  ▼.  Bristol  Cauntp  Chmn.  125 
Mass.  567,  holds  that  right  of  flowage  is  an 
•easement  in  land  that  cannot  be  taxed  inde- 
pendently, and  the  court  says  that  it  forms  part 
of  the  water  power  which  is  taxed  in  .connec- 
tion With  the  mills,  as  enhancing  their  yalue. 

Flax  Pond  Water  Co.  y.  Lynn,  147  Mass.  81, 
holds  that  one  who  owns  the  right  to  maintain 
-a  dam  and  sluiceways  upon  the  land  of  an- 
other, and  is  in  the  enjoyment  thereof,  may  be 
deemed  as  in  possession  of  real  estate  for  the 
purposes  of  taxation,  and  that  the  soil  may 
properly  be  taxed  to  him.  This  is  the  doctrine 
of  Parte  t.  Norway  Water  Oo,  85  Me.  880,  SI 
L.  R.  A.  525. 

Loieeil  y.  Middlesex  County  Comrs.  152  Mass. 
881,  9  L.  K.  A.  856,  holds  that  land  enhanced 
by  the  ownership  and  use  of  the  water  power 
appurtenant  thereto  may  be  so  taxed,  notwith- 
standing existing  statutes. 

The  plaintiff's  dam  and  the  land  upon  which 
it  stands,  within  the  city  of  Auburn,  may  be 
properly  there  taxed  at  a  reasonable  yaluation.' 
exclusive  of  the  water  power  created  thereby, 
That  is  potential,  and  not  taxable,  except  in- 
directly, in  the  yaluation  of  mills  with  which 
it  is  used.  The  doctrine  held  in  Paris  y.  Nor- 
vtay  Water  Co.  85  Me.  330,  21  L.  R  A.  525,  is 
analogous. 

We  are  aware  that  a  different  doctrine  pre- 
Tails  in  New  Hampshire,  but  do  not  think^it 
«o  well  comports  with  our  state  polity,  and 
would  giye  so  just  and  equal  basis  for  taxation 
t»  the  one  we  are  constrained  to  adopt.  Co- 
-eheeo  Mfg.  Co.  y.  /Strafford,  51  N.  H.  456;  Win- 
nipiseogee  Lake  Cotton  A  W.  Mfg .  Co.  y.  Gilford, 
•64  N .  H.  887:  Amoskeag  Mfg.'Co.  y.  Concord,  66 
N.  H.  562,  29  L.  R.  A.  57. 

Although  the  ruling  below  seems  to  be  in- 
•correct,  yet,  as  it  is  more  strongly  in  the  de- 
fendant's fayor  than  it  is  entitled  to  baye,  the 
exceptions  must  be  overruled, 

Emery.  J.: 

I  find  myself  unable  to  fully  acquiesce  In  the 
rensoDing  of  the  learned  opinion,  thousrh  it 
■seems  to  haye  support  in  the  cases  cited  from 
Massachusetts.  The  case  bears  to  me  a  differ- 
ent aspect,  and,  in  yiew  of  the  great  impor- 
tance of  the  question  in  a  state  like  Midne, 
a  consideration  of  the  case  in  this  aspect  may 
not  be  useless.  I  venture,  therefore,  to  ex- 
press my  views  in  a  separate  opinion. 

I  do  not  see  the  necessity,  and  I  doubt  the 
expediency,  of  undertaking  to  determine 
whether  what  is  called  "the  water  power^'  is 
wholly  appurtenant  to  the  dam.  or  wholly  ap- 
purtenant to  the  mill,  or  partly  appurtenant 
to  each,  or  whether  it  is  incorporated  into 
either. 

If  by  the  term  "water  power^  is  meant  the 
•••water  fall"  or  the  "mill  privilege,"  then  it  is 
-simply  a  parcel  of  land  over  which  a  stream  of 
water  flows  and  falls,  and  is  to  be  taxed  in  the 
town  in  which  it  is  situated.  So  far  as  the 
land  is  more  valuable  by  reason  of  the  stream 
and  fall  upon  it,  so  far  are  these  to  be  consid- 
ered in  the  valuation  of  the  land,  and  no  fur- 
ther. This  consequent  increase  of  value  is  a 
question  in  commercial  economics,  and  re- 
<)uires  for  its  determination  the  consideration 
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of  possible  revenues  to  be  drawn  from  the 
land,  and  the  possible  price  to  be  obtained  for 
it 

If  by  the  term  "water  power"  is  meant  the 
force,  energy,  or,  to  quote  from  the  opinion, 
the  "potentiality,"  of  falling  water,  then  it  is 
not  appurtenant  to,  nor  annexed  to,  nor  an  in- 
tegral part  of,  any  particular  parcel  of  real  es- 
tate. It  is  just  force,  as  gravitation  is  force. 
It  may  be  exerted  by  or  upon  some  material 
object,  but  it  is  no  part  of  that  object,  either  as 
an  appurtenance  or  otherwise.  Gravitation 
affects  all  matter,  but  it  is  not  in  nor  appurte- 
nant to  matter. 

The  intensity  of  the  force  exerted  by  falllnr 
water  is  according  to  the  height  from  which  it 
falls.  While  this  force  is  exerted  to  some  ex- 
tent throughout  the  whole  length  of  a  river,  it 
is  usually  only  at  comparatively  few  places 
that  the  fall  is  sufficiently  sharp  to  develop  in- 
tensity enough  to  be  made  practically  service- 
able as  a  mechanical  power.  It  is  only  at 
these  places,  these  "fallr*  thus  formed  by  na- 
ture, that  successful  efforts  have  so  far  been 
made  to  utilize  this  force. 

But  under  our  law  such  utilization  can  be 
made  only  by  leave  of  the  owner  of  the  land 
under  and  abutting  the  falls  on  either  side. 
However  great  the  intensity  of  the  force  ex- 
erted by  the  water  at  the  particular  falls  in 
question,  however  easy  its  utilization,  how- 
ever great  the  demand  and  imperative  the  need 
for  its  utilization,  the  owner  of  the  land  holds 
the  indispensable  key.  He  can  impose  his  own 
terms  for  its  use.  This  rule  of  law  may  often 
give  a  monopoly  of  great  value.  The  falls 
upon  his  land  may  be  the  only  one  on  a  large 
river  and  within  a  wide  terrritory.  He  haa 
in  such  case,  not  a  monopoly  of  the  force  ex- 
erted by  the  water  of  the  river,  but  a  monopoly 
of  the  only  practical  means  or  opportunity  for 
its  utilization. 

This  monopoly,  thus  valuable,  is  an  incident 
of  the  ownership  of  the  land,  and  may  often 
be  the  principal  element  in  the  value  of  the 
land.  Large  revenues  may  often  accrue  to  the 
landowner  solely  from  this  monopoly.  This 
monopoly,  this  revenue  or  chance  of  revenue 
from  it,  should  be  included  in  an  estimate  of 
the  value  of  the  land.  The  whole  value  of  the 
land,  with  all  these  incidents,  is  to  be  assessed 
and  taxed  in  the  town  in  which  the  land  is 
situated. 

The  Union  Water-Power  Company  owns 
land  in  Auburn  under  and  abutting  the  falls 
on  the  Androscoggin  river  known  as  the 
"Lewiston  Falls. '^  Upon  this  land  it  has 
erected  dams  for  the  utilization  of  the  force 
exerted  by  the  water  in  plunginfl:  over  the 
falls.  The  force  thus  utilized  is  of  immense 
power,  and  is  in  great  demand  in  that  neigh- 
borhood for  the  propulsiqn  of  the  machinery 
of  numerous  large  factories.  The  force  is  great 
enough  to  furnish  power  for  much  additional 
machinery,  if  ever  needed.  The  Union  Water 
Power  Ck>mpany  has  the  monopoly,  not  strictly 
of  the  force,  the  power,  but  of  the  land  upon 
which  must  be  placed  the  essential  appliances 
to  utilize  it.  The  company  owns,  not  strictly 
the  power,  but  the  gateway  through  which 
alone  the  power  can  be  captured  and  led  out. 
It  can  thus  impose  such  toll  as  it  will  upon  all 
use  of  the  power.    It  can  make  every  mill  and 
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machine  using  the  power  a  tributary  to  its  ex- 
chequer. This  monopoly*  this  power  of  ex- 
acting tribute  from  the  Increasinfl:  needs  of  the 
community,  may  be  of  much  more  value  than 
the  cost  of  the  dam  and  the  vahie  of  all  the 
other  incidents  of  the  land.  This  monopoly 
value  is  an  incident  of  the  land,  and  should  be 
included  in  an  estimate  of  the  value  of  the  land 
for  taxation  in  Auburn.  If  only  part  of  the 
land  is  in  Auburn,  there  should  be  a  propor- 
tional division  of  the  whole  value.  The  deter- 
mination of  this  monopoly  value  is  likewise  a 
question  in  commercial  economics. 

I  do  not  see,  therefore,  the  need  or  expedi- 
ency of  declaring  whether  "water  power"  thus 
maae  available  through  the  company's  land  is 
appurtenant,  wholly  or  partly,  to  that  land,  or 
whether  it  passes  on  down  the  canals,  and  be- 
comes annexed  to  or  incorporated  in  the  mills 
below.  As  well  try,  it  seems  to  me,  to  deter- 
mine whether  the  force  of  the  electric  current 
Is  appurtenant  to  the  dynamo  or  to  the  lamp 
or  motor;  whether  the  force  that  propels  a 
cannon  ball  is  appurtenant  to  the  cannon  or  to 
the  target:  whether  the  wind  js  a  part  of  the 
bellows  or  of  the  fire.  The  force  is  being  con- 
tinually expended,  if  continually  renewed. 

As  to  the  mills,  all  that  can  be  annexed  to  or 
incorporated  in  them,  as  to  water  power,  is  the 
somehow-acquired  right  against  the  owner  of 
the  dam  to  have  the  water  power  transmitted  to 
them.  If  such  a  right  has  been  acquired  by 
(he  mill  owners,  either  personally  or  as  an  in- 


cident of  the  ownership  of  the  mill,  the  value 
of  such  right  is  to  be  estimated  in  assessing  the 
owner  of  the  mill.  The  existence  of  a  contract 
or  covenant  between  the  owner  of  the  mill  and 
the  owner  of  the  dam,  which  contract  runs  with 
the  mill  and  the  dam,  may  add  to  the  value 
of  each,  instead  of  subtracting  from  the  value 
of  either.  It  should  not  be  assumed  that  tax- 
ing in  Lewiston  the  right  of  the  mill  to  have 
water  power  from  the  dam  in  Auburn  should 
reduce  the  tax  in  Auburn  upon  the  correspond- 
ing right  of  the  dam  to  receive  compensation 
therefor.  The  water  power  is  not  to  be  taxed 
in  either  town.  The  increased  value  of  the 
real  estate  by  reason  of  the  incident  natural 
monopoly  or  incident  acquired  rights  is  to  be 
taxed  in  the  town  in  which  the  real  estate  is 
situated. 

The  request  of  the  city  of  Auburn  was  that 
the  presiding  justice  consider  the  water  power 
as  appurtenant  to  the  dam,  and  as  property 
taxable  in  the  same  municipality.  The  pre- 
siding Justice  declined  to  do  this  in  terms,  but 
I  infer  from  the  language  of  his  finding  that, 
in  fixing  the  valuation  ol  the  real  estate  of  the 
Union  Water-Power  Company  in  Auburn,  he 
did  fully  consider  and  include  its  capacity  for 
valuable  yse  as  indicated  in  this  note.  I  think 
this  was  all  the  city  could  require  of  him.  His 
estimate  of  that  value  after  considering  and  in- 
cluding all  the  proper  elements  is  conclusive. 
There  is  no  provision  for  an  appeal  therefrom* 
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1.   An  U^JnnetlOB  agftlnst  the  proeeea- 
tlon  of  actloiisi  in  another  state  wUl  oe 

ffranted  when  the  plaintiffs  have  ffone  out  of 
tbelrown  state  to  sue  a  fellow  dtixen  for  the 
purpose  of  evading  the  laws  of  their  state  and 
their  actions  are  oppressive  and  unreasonalde, 
teodlDff  to  embarrass  and  defeat  Justice. 
8.  The  fket  that  one  defendant  resides 
in  the  state  in  which  action  acr*^*t 
partners  is  brong^ht  will  not  prevent  an  In- 
junction against  It  In  another  state  where  the 
other  partner  and  plaintiffs  reside.  If  the  plain- 
tiffs went  out  of  their  own  Jurisdiction  to  evade 
Its  laws,  and  a  Judgment  for  them  would  preju- 
dice the  rights  of  the  latter  partner. 

(PbtPlar,  J^  dtesentsj 

(April  8. 1S07.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Circuit  Court  No.  2,  of  Baltimore 

NOTS.— For  Injunction  against  suit  In  another 
state,  see  tutte  to  Thomdlke  v.  Thomdike  (TIL)  21 L. 
R.  A.  71;  also  Bandage  v.  Studebaker  Bros.  Mfg. 
Co.iInd.)84L.B.A.868 
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City  enjoining  them  from  prosecuting  a  suit 
in  another  state.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meign,  Benjamin  Rosenheim  and  John 
P.  Poe«  for  appellants: 

The  general  proposition  is  not  denied,  thai 
citizens  of  a  state  may  in  a  proper  case  be  en- 
Joined  from  bringing  suits  or  proceeding  with 
toits  already  brought  in  another  state,  when 
such  suits  are  merely  for  the  purpose  of  evad- 
ing the  laws  of  their  own  state. 

PUkett  V.  Fergwon,  45  Ark.  177,  55  Am. 
Rep.  545;  Cole  v.  Cunningham,  188  U.  S.  119, 
88  L.  ed.  544. 

The  present  case,  however,  does  not  fall 
within  any  of  these  principles. 

1.  The  suits  in  New  York  were  not  brought 
bv  the  appellants  in  order  to  evade  the  laws 
of  Marvland,  their  own  state. 

2.  There  are  no  special  circumstances  thai 
justify,  nor  do  the  ends  of  justice  justify,  the 
Injunction.  Oittings  does  not  offer  to  pay 
what  he  owes  the  appellant,  nor  does  he  aver 
that  he  will  return  their  stock. 

He  has  simply  obtained  process  of  a  court 
of  equity  to  defeat  a  legitimate  attempt  on  the 
part  of  the  defrauded  creditors  to  collect  a 
clear  indebtedness,  without  showing  any  spe- 
cial circumstances  to  warrant  it,  and  withoul 
one  iota  of  equity  to  justify  it. 

QeeCoU  w,  Cunningham,  188  U.  S.  119.  '^'^ 
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L.  ed.  844;  10  Am.  A  Eog.  Enc.  Law,  pp.  910, 
911;6eacb.  InJ.  §413. 

Gfttiogs  bad  also  a  full,  adequate,  and  com- 
plete remedy  at  law,  and  therefore  equity 
should  not  intervene. 

iJeach,  iDj.  g  75;  DonneUy  v.  MorrU,  87 
Jones  &  S.  557;  Bank  cff  Bdlom  FalU  ▼.  Rut- 
land d  B,  R,  Go.  28  Vt.  477. 

Courts  of  equity  have  no  Jurisdiction  over 
criminal  matters,  whether  the  prosecution  or 
arrest  sought  to  be  restrained  Arises  under 
statutes  of  the  state  or  under  municipal  ordi- 
nances, or  under  the  common  law. 

Beach,  In],  g  59;  Davu  v.  American  Socfor 
Prevention  of  Cruelty  to  Animals,  75  N. ' Y. 
862. 

Mesen,  Frank  Gosnell*  Edward  N. 
Rich,  and  William  S.  Bryan,  Jr.,  for  ap- 
pellee: 

Bryan«  J.,  delivered  the  opinion  of  the 
court: 

Ernest  Gittioin  filed  a  bill  in  equitv  against 
Emanuel  H.  Miller  and  Arthur £.  Wilson. 

It  was  alleged  that  Gittings  was^a  citizen 
and  resident  of  the  state  of  Maryland  and  of 
the  city  of  Baltimore:  that  Miller  and  Wilson 
were  also  citizens  and  residents  of  the  same 
city  and  state;  that  in  the  month  of  September, 
1895,  Gittings  and  Charles  G.  Allen,  who  is  a 
resident  and  citizen  of  the  state  of  New  York, 
formed  a  partnership  for  the  conduct  of  the 
stock  brokerage  business  in  the  city  of  Balti- 
more under  the  name  of  Gittings  &  Co.  and 
that  in  said  business  Gittings  was  the  active 
member,  who  alone  saw  the  customers,  and 
conducted  the  operations  with  them:  that  in 
the  summer  and  early  fall  of  1896  Miller  and 
Wilson  had  a  large  number  of  trausactions 
with  Gittings  &  Co.  in  relation  to  stocks;  that 
said  transactions  were  in  the  form  of  purchases 
and  sales  of  stock  made  b^  Gittings  &  Co.,  for 
the  account  and  risk  of  Miller  and  Wilson,  but 
were,  in  reality,  gambling  transactions,  and  that 
there  was  no  intention  nor  belief  by  any  of  the 
parties  to  the  transactions  that  the  stocks  should 
ever  be  actually  delivered,  but  that  the  sole  pur- 
pose was  that  there  should  be  an  accounting 
and  settling  as  the  stocks  rose  or  fell  in  price; 
that  all  these  gambling  transactions  were  en- 
tered into  the  city  of  Baltimore,  and-all  settle- 
ments were  also  to  be  made  in  the  city  of  Balti- 
more; that  for  the  purpose  of  indemnifying 
Gittings  &  Co.  against  loss  in  executing  their 
orders  Miller  and  Wilson  placed  in  the  hands 
of  Qittiogs  as  margins  ten  bonds  of  the  par 
value  of  (1,000,  and  200  shares  of  the  pre- 
ferred stock  of  the  Southern  Railway  Com- 
pany; that  these  bonds  and  shares  of  stock 
were  delivered  to  Gittings  with  the  express  in- 
tention and  expectation  on  the  part  of  Miller 
and  Wilson  that  he  would  hypothecate  them 
for  the  purpose  of  obtaining  money  to  enable 
him  to  aid  Miller  and  Wilson  in  their  gam- 
bling transactions;  tbsi  the  amount  of  money 
which  would  have  been  necessarv  to  purchase 
the  stocks  and  carry  them  until  Miller  and 
Wilson  should  elect  to  order  the  sale  of  them 
to  make  their  settlements  with  Gittings  &  Co. 
would  have  been  over  (200,000  and  Miller  and 
Wilson  both  knew  that  neither  Gittings  nor 
Gittings  &  Co.  had  any  such  sum;  and  Miller 
and  Wilson  had  no  such  sum  with  which  to 
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make  payment  for  the  stocks,  as  it  would  be 
necessarv  for  them  to  do,  if  it  had  been  in- 
tended that  there  should  be  an  actual  delivery 
of  them;  that  Git  tines  hypothecated  the  ten 
bonds  in  the  First  National  Bank  of  Balti- 
more for  the  sum  of  $8,000,  for  which  sum  the 
account  of  Miller  and  Wilson  was  duly  credited 
by  him  on  the  books  of  Gittings  &  *Co. ;  that 
this  hypothecation  was  made  with  full  knowl- 
edge at  the  time  it  was  made  of  Wilson  and 
William  H.  Miller,  the  father  of  Emanuel 
Miller;  that  at  that  time  Emanuel  Miller  was 
absent  from  Baltimore,  and  that  on  his  return 
a  day  or  two  afterwards  he  was  informed  of 
it  by  Gittings;  that  the  Southern  railway  stock 
was  also  hypothecated  in  accordance  with  the 
understanding  and  expectation  of  the  parties 
when  it  was  delivered  to  Gittings;  that  it  waa 
hypothecated  with  Cuthbert«&  Co.,  stock  brok- 
ers in  the  city  of  New  York,  through  whom 
Gittings  acted  in  carrying  on  the  greater  part 
of  the  speculative  transactions  for  Miller  and 
Wilson. 

The  bill  of  complaint  further  alleges  that  on 
the  10th  day  of  September.  1896,  Gittings  & 
Co.*  were  unable  to  settle  with  Miller  and  Wil- 
son for  the  winninn  to  which  they  wouldi 
have  been  entitled  if  their  dealings  had  not 
been  illegal  gambling  transactions;  and  that 
Gittings  would  not  have  felt  Justified  in  making 
such  a  defense  but  for  the  perjuries  and  fraud,  * 
and  the  oppressive  and  dishonest  conduct  of 
said  Miller  and  Wilson  hereinafter  set  forth. 
It  also  alleges  that  on  the  said  10th  day  of  Sep- 
tember Gittings  gave  to  Miller  a  check  on  the 
Continental  National  Bank  for  |8.000  in  part 
payment  of  said  winnings,  and  that  at  the  time 
the  check  was  given  Miller  knew  that  there  were 
no  funds  to  meet  it,  and  that  it  would  not  and 
could  not  he  good,  unless  Allen,  the  partner  of 
Gittings,  should  provide  for  its  pavment, which 
he  did  not  do;  that  Miller  and  Wilson  brought 
two  actions  in  the  city  of  New  York  against 
Gittings  and  the  said  Allen,  claiming  in  one  of 
them  about  (8,000  for  nonpayment  of  the 
check,  and  the  other  (17.000  lor  the  alleged 
conversion  of  the  bonds  and  stock  depositea  aa 
margin  and  for  the  alleged  conversion  of  the 
different  stocks  on  whose  fiuctuations  in  price 
Miller  and  Wilson  had  been  gambling;  that ' 
Gittings  was  summoned  to  appear  to  these  ac- 
tions when  he  was  in  New  York.  (This  waa 
at  the  time  hereinafter  mentioned  when  he  waa 
arrested  and  held  to  bail.)  That  Gittings  has 
filed  his  answers  to  these  actions,  and  copies  of 
the  answers  are  filed  with  the  bill  of  complaint: 
that  the  complainant  believes  that  Allen  has 
also  filed  answers,  but  that  complainant  is  not. 
possessed  of  copies  of  them,  and  cannot  there- 
fore file  them;  that  he  believes,  and  therefore* 
avers,  that  by  the  law  and  practice  of  the  state- 
of  New  York  the  complaints  and  answers  in 
actions  are  kept  in  the  offices  of  the  attorneya 
of  the  several  parties  until  the  cause  is  ready 
for  trial,  and  that  the  complainant  believes, 
and  therefore  avers,  that  Allen's  answer  is  not 
filed  in  any  public  office  from  which  a  duly  cer- 
tified copy  could  be  obtained.  The  bill  of 
complaint  further  alleges  that  the  right  of 
Miller  and  Wilson  to  recover  in  these  actiona 
depends  on  the  question  whether  the  aforesaid 
transactions  are  wagering  or  gambling  trans- 
actions, and  that  thcSr  vaudity  depends  on  the 
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law  of  Maryland,  that  the  complainant  has  a 
rigbt  to  have  tbeir  legality  decided  by  the  law 
•of  Mainland;  that  if  these  causes  are  tried  in 
New  York  it  will  be  necessary  to  aver  and 
prove  the  Maryland  law  as  a  fact,  while  if  they 
«re  tried  in  Maryland  the  law  of  the  state  will 
be  judicially  recognized,  and  more  equal  and 
complete  justice  can  be  done;  that  the  com- 
plainant submits  his  rights  to  the  jurisdiction 
of  the  court,  and  is  willing  that  such  decree 
may  be  passed  as  is  just  between  himself  and 
Miller  and  Wilson;  that  the  said  .Miller  and 
Wilson  went  out  of  the  jurisdiction  in  which 
both  they  and  the  complainant  resided  for 
the  purpose  of  evading  and  escaping  the 
Marvland  law  and  of  obtaining  a  judgment 
in  New  York  to  which  they  are  not  eutiiled 
by  the  law  of  the  place  where  the  transactions 
aroseland  where  the  parties  are  domiciled.  The 
bill  of  complaint  further  alleges  that  they  ob- 
tained an  order  for  the  arrest  of  the  complain- 
ant from  a  justice  of  the  supreme  court  of  New 
York  in  the  second  of  the  above-mentioned 
auits  upon  certain  affidavits  made  by  them  and 
others  which  state,  amoni;  other  things,  that 
the  complainant  wrongfully,  and  withoui  the 
knowledge  and  consent  of  Miller  and  Wilson, 
hypothecated  the  before- mentioned  bonds;  that 
the  said  statement  was  false,  and  was  known 
to  be  false  by  Miller  and  Wilson,  and  was 
made  for  the  deliberate,  malicious,  and  unlaw- 
ful purpose  of  enabling  them  to  have  the  com- 
glainant  arrested  suddenly  when  away  from 
ome,  and  dishonestly  and  oppressively  co- 
ercing him  and  his  friends  to  pay  their  unlaw- 
ful and  fraudulent  claims  in  order  to  secure 
complainant's  liberty;  that  the  complainant 
was  arrested  when  in  the  city  of  New  York 
and  held  to  bail  in  the  city  of  New  York  in 
.  the  sum  of  (16.000;  that  the  complainant 
moved  by  his  attorney  to  vacate  the  order  of 
arrest,  but  the  court  overruled  the  motion 
without  filing  an  opinion;  that  the  said  Allen 
bas  stated  through  his  attorneys  that  he  will 
voluntarily  appear  in  this  suit,  if  made  a  party 
•defendant.  The  prayer  of  the  bill  of  com- 
plaint was  for  an  injunction  prohibiting  the 
further  prosecution  of  the  suits  in  New  York, 
and  from  any  further  proceedings  lookinjg  to 
the  arrest  or  imprisonment  of  the  complamant 
in  said  suits;  and  that  the  court  would  assume 
jurisdiction,  and  for  general  relief.  Process 
WHS  prayed  against  Miller  and  Wilson  and 
against  Allen.  The  court  granted  the  injunc- 
tion. Miller  and  Wilson  having  filed  an  an- 
swer, appealed.  It  is  stated  in  the  appellee's 
brief  that  Allen  has  appeared  as  a  defendant 
and  submitted  himself  to  the  jurisdiction  of 
the  court.  He  was  represented  by  counsel  at 
the  argument  in  this  court. 

It  appears  by  the  exhibito  filed  with  the  bill 
of  complaint  that  the  suits  were  brought  in 
the  city  of  New  York  about  the  16th  of  Septem- 
ber, lb96,  and  that  the  order  for  the  arrest  of 
Sittings  was  issued  on  the  27tb  day  of  October. 
He  was  arrested  on  the  samedsy  and  gave  bail 
by  which  he  and  his  surety  became  bound  that 
be  should  stall  times  render  himself  amenable 
to  any  mandate  which  mif^bt  be  issued  to  en- 
force a  final  judgment  against  him  in  the  ac- 
tion. After  his  release  on  bail,  that  is,  on  the 
4th  of  December, — he  filed  his  answers  to  the 
two  suits  against  him  and  his  partner  Allen. 
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The  plaintiffs  to  the  suits,  in  anticipation  of 
Gittings*  visit  to  New  York,  prepared  their 
own  affidavits  in  the  city  of  Buftimore.  on  the 
17th  of  October,  and  obtained  about  the  same 
time  the  atUdavits  of  other  persons  in  the  same 
city.  The  plaintiff  Wilson  made  an  additional 
affidavit  in  New  York  city  on  the  27ih  of 
October.  The  bail  given  by  Gittings  required 
him  to  obey  any  mandate  which  might  be 
made  to  enforce  a  final  judgment  in  the  action, 
and  made  it  therefore  necessary  for  the  pro- 
tection of  his  rights  that  he  should  answer  and 
resist  the  complaint  filed  in  the  suit.  It  is  not 
a  question  in  this  case  whether  ii  was  lawful 
for  tbe  plaiutiffs  in  the  New  York  suits  to  cause 
Gittings  to  be  arrested.  The  declaration  of 
the  Constitution  is  unconditional  and  absolute: 
**No  person  shall  be  imprisoned  for  debt" 
The  payment  of  debts  is  to  be  obtained  from 
the  property  of  the  debtor;  his  body  cannot  be 
taken  in  satisfaction  of  it.  Neither  csn  it  be 
seized  and  held  in  restraint  as  a  means  of 
coercing  or  inducing  him  to  make  payment. 
An  attempt  made  in  this  state  by  a  creditor  to 
do  so  would  subject  him  to  serious  conse- 
quences.  It  is  presumed  that  no  one  would 
contend  that  the  citizens  and  residents  of  tbe 
state  are  not  bound  to  yield  obedience  to  the 
supreme  law  of  the  land.  The  important  in- 
quiry concerns  tbe  powers  of  a  court  of  equity 
to  interfere  and  protect  the  citizens  of  the  state 
in  their  constitutional  rights,  when  the  process- 
es of  legal  tribunals  are  inadequate  to  the  pur- 
pose. An  examination  of  authorities  of  high 
character  will  assist  us  in  the  decision  of  this 
question.  In  Keyier  v.  Riee,  47  Md.  208,  28 
Am.  Rep.  448,  it  appeared  that  Keyser  and 
Rice  were  both  residents  and  citizens  of  the 
state  of  Maryland  and  that  Keyser  was  an  em- 
ployee of  the  Baltimore  &  Ohio  Railroad  Com- 
pany at  Cumberland,  and  that  the  railroad 
company  was  indebted  to  him  for  wages  in  an 
amount  less  than  (100,  and  that  Rice  had 
caused  an  attachment  to  be  issued  in  tbe  state 
of  West  Virginia,  and  laid  in  the  hands  of 
the  railroad  company  for  the  [)urpose  of  con- 
demning the  debt  due  Keyser  in  payment  of  a 
debt  due  by  him  to  Rice.  The  debt  to  Rice 
accrued  subsequently  to  the  passage  of  the  act 
of  1874,  chapter  45.  This  act  exempted  from 
atjtachment  the  wages  or  hire  due  to  any 
laborer  or  employee  by  any  employer  or  corpo- 
ration to  tbe  amount  of  $100.  This  court  de- 
cided that  Rice  should  be  prohibited  by  injunc- 
tion from  prosecuting  his  suit  for  the  condem- 
nation of  tbe  wages  due  to  Keyser.  In  its  opin- 
ion it  stated  very  explicitly  certain  principles 
applicable  to  cases  of  this  kind.  We  will 
quote  some  of  them:  "As  long  as  a  citizen  be- 
longs to  a  state,  he  owes  it  obedience,  and,  as 
between  states,  that  state  in  which  he  is  domi- 
ciled has  jurisdiction  over  his  person  and  his 
personal  relations  toother  citizens  of  the  state." 
"The  power  of  the  state  to  compel  citizens  to 
respect  its  laws,  even  beyond  its  own  territorial 
limits,  is  supported  we  thiok  by  a  great  pre- 
ponderance of  precedent  and  authority."  It 
also  said  that  tbe  jurisdiction  to  prevent  by 
injunction  suits  in  other  states  was  not  founded 
"upon  any  right  to  interfere  with  or  control 
the  proceedings  of  other  tribunals  in  other 
states,  but  on  the  clear  authority  vested  in 
courts  of  equity  over  persons  within  their  juris- 
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•dictioD  and  amenable  to  proceas  to  restrain 
Ibem  from  doing  acts  which  will  work  wrong 
and  injury  to  others,  and  are  contrary  to  equity 
and  good  conscience."  It  also  strongly  con- 
demned the  effort  by  a  creditor  to  evade  the 
laws  of  his  own  country  by  a  resort  to  a  tribunal 
of  another  state  for  the  purpose  of  obtaining 
a  preference  to  the  injury  of  other  creditors, 
4(nd  said  it -was  against  equity  to  do  so. 
And  it  also  said  at  the  conclusion  of  the  opin- 
ion: '*We  think  the  intention  to  evade  is 
necessarily  presumed,  when  the  act  is  persisted 
in  after  knowledge,  and  still  inchoate,  against 
the  protestation  of  the  complainant  and  the 
process  of  the  court."  Many  high  authorities 
were  cited  by  the  court  in  support  of  their 
opinion.  We  may  say  that  the  decision  in 
Keyier  ▼.  Rice  has  been  quoted  with  approval 
1  n  courts  of  the  highest  repute.  In  CoU  ▼.  Cu  n- 
ningham,  188  U.  8.  107,  88  L.  ed.  538,  this 
question  was  considered  very  fully  and  elabo- 
rately. Keyaer  v.  Riee  was  quoted  and  many 
of  the  cases  which  the  court  had  cited  in  iu 
opinion.  The  learned  court  also  quoted,  with 
approval,  Dismorer.  NeretJidmer,  82  Hun,  204, 
^'where  the  supreme  court  of  New  York  held 
that  an  express  company  could  maintain  an 
action  in  New  York  to  restrain  the  defendant, 
a  resident  of  the  state  of  New  York,  from  pros- 
ecuting actions  against  the  company  in  the 
District  of  Columbia,  brought  to  avoid  a  deci- 
sion of  the  court  of  appeals  of  New  York,  dif- 
fering from  the  rule  upon  the  same  subject  in 
the  I^strict  of  Columbia."  And  also  said, 
adopting  the  words  of  another  court,  ''that  in 
the  courts  of  a  state  any  citizen  of  that  state 
may  be  enjoined  from  resorting  to  the  courts 
of  any  other  state  for  the  purpose  of  evading 
the  exemption  laws  of  his  own  state."  The 
facts  in  CoU  v.  Ounningham  were  as  follows: 
Two  citizens  of  Massachusetts,  who  were  part- 
ners, becoming  aware  of  the  insolvent  condi- 
tion of  another  citizen  of  the  same  state,  as- 
fiiffned  their  claim  against  him  without  con* 
flideration  to  one  Fayerweather,  a  resident  of 
New  York,  and  caused  funds  of  their  debtor 
in  New  York  to  be  attached  in  Fayerweather's 
name,  but  for  their  own  benefit;  'while  these 
attachments  were  pending  the  debtor  in  Massa- 
chusetts was  adjudicated  an  insolvent.  The 
supreme  court  of  Massachusetts  at  the  suit  of 
the  assignee  in  insolvency  decided  that  the 
Massachusetts  creditors  should  be  restrained 
by  injunction  from  prosecuting  the  attachment 
in  New  York  in  the  name  of  Fayerweather, 
saying:  "As  residents  of  this  state  they  can- 
not be  allowed  to  this  extent  to  defeat  the 
operation  of  the  assignment,  and  thus  to  ob- 
tain a  preference  over  other  creditors  resident 
-  here.  They  are  witbin  the  limits  of  the  juris- 
diction of  this  court,  and  amenable  to  its  pro- 
cess, and  should  be  enjoined  from  prosecuting 
«  suit  the  effect  of  which,  If  successful,  will 
be  to  work  a  wrone  and  injury  to  other  resi- 
dents of  the  state. '^  142  Mass.  47.  This  de- 
cision was  affirmed  in  the  Supreme  Court  of 
the  United  SUtes.  The  principle  involved  is 
sustained  by  a  vast  weight  of  authority,  as  may 
be  readily  seen  bv  an  examination  of  the  opin- 
ion of  the  learned  cou  rt.  There  are  other  cases 
which  we  think  it  proper  to  mention.  In  Tal- 
leyrand V.  Baulanger,  8  Yes.  Jr.  447,  two  com- 
plainants filed  a  bill  in  equity  against  the  de- 
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fendant  for  an  injunction.  It  appears  that  all 
the  parties  were  Frenchmen  sojourning  in 
England,  and  that  one  of  the  complainants 
while  in  France  had  become  indebted  to  the  de- 
fendant, and  that  by  the  law  of  France  there 
could  not  be  an  arrest  of  the  person  in  a  suit  on 
the  obligation  which  had  been  given  for  the  debt. 
The  complainants  and  defendant  fied  from 
France  and  came  to  England  during  the  revo* 
lution.  The  debtor  was  arrested  in  England 
at  the  suit  of  his  creditors,  and  to  procure  his 
release  he  paid  some  cash,  and  gave  bills  of 
exchange,  and  a  bond,  to  all  of  which  the 
other  complainant  in  the  equitr  suit  became  a 
surety.  After  the  first  bill  of  exchange  had 
been  paid,  the  complainants  refused  to  make 
any  more  payments,  whereupon  they  were  ar- 
rested in  four  actions  and  held  to  bail  at  the 
suit  of  the  defendant  In  the  equity  suit.  An 
injunction  was  granted  against  proceeding 
with  the  suits,  and  it  was  continued  by  the 
Lord  Chancellor.  He  said  the  proceeding  on 
the  part  of  the  defendant  bad  been  extremely 
oppressive  and  immoral:  and  that  If  the  case 
stood  on  the  original  contract  **it  would  be 
contrary  to  all  the  principles  which  guide  the 
courts  of  one  country  in  deciding  upon  con- 
tracts made  in  another,  to  give  a  greater  effect 
to  the  contract  than  it  would  have  by  the  laws 
of  the  country  where  it  took  place."  He  also 
said:  "  I  cannot  suffer  these  bills  of  exchange 
so  obtained  to  have  effect.  I  cannot  suffer 
these  actions  to  proceed."  This  case  is  re- 
markable from  the  circumstance  that  the  court 
extended  to  domiciled  aliens  in  respect  to  the 
contracts  made  in  their  own  country  the  pro- 
tection due  to  its  own  fellow  subjects  under 
similar  circumstances.  It  has  been  made  the 
subject  of  adverse  criticism  and  disapproval  in 
Liverpool  Marine  Credit  Co.  v.  Hunter,  L.  R  8 
Ch.486.  Nevertheless  it  was  pointedly  approved 
by  the  House  of  Lords  in  Don  v.  Idppntann^ 
5  Clark  &  F.  18,  Lord  Brougham  delivering 
the  opinion.  In  the  same  opinion,  Melan  v. 
Duke  de  Fit^ames,  1  Bos.  &  P.  188,  was  ap- 
proved on  the  same  point.  It  is  unnecessary 
in  this  case  to  determine  the  question  in  re- 
spect to  aliens,  as  we  have  before  us  onlv  citi- 
zens and  residents  of  our  own  state  claiming 
the  protection  of  its  laws.  The  Liverpool 
Company  Case  is  thus  stated:  "A  British  ship 
mortgaged  in  England  by  a  British  subject  to 
British  subjects  was  arrested  at  New  Orleans 
by  creditors  of  the  mortgagor,  also  British 
subjects  resident  in  England,  and  as  the  courts 
of  New  Orleans  do  not  recognize  such  mort- 
gages of  ships,  the  mortgagees,  in  order  to 
protect  the  ship  from  sale,  gave  bonds  for  the 
amounts  claimed  by  the  creditors.  The  mort- 
gagees afterwards  filed  a  bill  to  restrain  the 
creditors  from  suing  on  these  bonds, — held, 
that,though  the  decisions  of  the  courts  of  New 
Orleans  might  be  open  to  the  reproach  of  in- 
justice,  yet,  as  the  creditors  owed  no  duty  to 
the  mortiragees  and  had  a  right  to  proceed 
airainst  the  property  of  their  debtor  wherever 
they  found  it,  the  bill  could  not  be  main- 
tained." Whatever  credit  may  be  due  to  this 
decision  it  is  proper  to  say  that  It  is  in  direct 
conflict  with  dtrnpaon  v.  Fhgo,  in  the  hieh 
court  of  chancery,  1  Hem.  &  M.  195.  The 
principle,  however,  on  which  it  is  decided, 
can  have  no  bearing  on  the  queslions  in  tha 


Digitized  by  VjOOQIC 


658 


Habtlakd  Ooubt  of  Appeals. 


Apb.» 


present  case.  It  is  stated  that  the  creditors 
who  proceeded  against  the  ship  owed  no  duty 
to  the  mortgagees.  In  Bushby  ▼.  Munday,  5 
Madd.  297;  and  in  Ty>rd  Portarlington  v.  aovl- 
by,  3  My].  &  E.  104.  gambling  debts  were 
contracted  in  •  England,  and  the  defendants 
were  enfoined  from  prosecuting  suits  on  them 
in  Scotland  and  Ireland  respectively.  Id 
Bushby*t  Com  the  court  said  that  the  English 
court  was  more  convenient  Jurisdiction  than 
the  Scotch  court  for  determining  the  question 
between  the  parties,  which  depended  on  the 
law  of  England.  And  also  said:  "The  sub- 
stantial ends  of  justice  would  require  that  this 
court  should  pursue  its  own  better  means  of 
determining  both  the  law  and  the  fact  of  the 
case;  and  it  would  necessarily  follow  that  it 
must  bind  the  interests  of  the  parties  by  its 
own  conclusions."  In  Claflin  v.  Hamlin.  ^2 
How.  Pr.  284,  it  was  alleged  that  a  suit  in  Illi- 
nois brought  by  a  citizen  of  New  York  against 
other  citizens  of  the  same  state  was  instituted 
for  blackmailing  purposes  and  upon  causes  of 
action  obtained  by  fraud.  It  was  held  that 
it  should  be  enjoined,  the  court  saving  that  It 
was  not  brought  in  good  faith,  but  lor  the  pur- 
pose of  vezinff,  annoying,  and  harassing  the 
parties  sued.  The  authorities  show  that  equitv 
will  enjoin  suits  in  other  states  where  there  is 
fraud,  oppression,  vexation,  injustice,  or  un- 
conscientious advantage;  and  most  especially 
where  there  is  an  attempt  to  evade  or  defeat 
the  operation  of  the  laws  of  the  state  where 
both  parties  to  the  suit  reside.  The  transac- 
tions in  this  case  all  occurred  in  the  city  of 
Baltimore;  the  parties  to  this  controversy  are 
all  citizens  and  residents  of  that  city;  the  evi- 
dence would  naturally  be  there  and  readily 
obtainable;  and  courts  are  established  there 
with  Jurisdiction  competent  to  determine  the 
rights  of  the  parties  according  to  the  law  of 
Maryland  of  which  they  have  Judicial  knowl- 
edge. The  complainant  is  subjected  to  prose- 
cution before  a  tribunal  in  another  state 
which  must  ascertain  the  law  through  imiier- 
feet  methods  of  proof;  where  there  must  be 
much  difficulty  and  expense  in  obtaining  the 
evidence  of  the  witnesses;  and  where  the  legal 
processes  have  features  of  severity  and  harsh- 
ness from  which  citizens  of  Maryland  are  pro- 
tected by  the  Constitution  of  the  state.  Ever 
aince  the  adoption  of  the  Constitution  of  1851, 
arrest  of  the  person  has  been  forbidden  in  the 
prosecution  of  civil  actions.  The  capias  both 
as  mesne  and  final  process  has  been  unknown. 
Collection  of  a  debt  cannot  be  coerced  either 
by  imprisonment  or  threats  of  imprisonment. 
In  the  present  case  the  complainant  was  ar- 
rested and  presented  with  the  alternative  of 
going  to  prison  or  giving  bail,  which  bound 
him  at  all  times  to  "render  himself  amenable 
to  any  mandate  which  may  be  issued  to  en- 
force a  final  judgment  against  him  in  the  ac- 
tion." It  is  believed,  that  no  one  would 
seriouslv  contend  that  such  a  proceeding 
would  be  lawful  In  Maryland.  When  this 
cause  of  action  arose.  Miller  and  Wilson  well 
knew  that,  by  the  Constitution,  Qittin^  was 
protected  from  any  such  invasion  of  his  lib- 
erty as  a  mode  of  enforcing  the  payment  of 
what  was  alleged  to  be  due  from  him.  And 
yet  they  deliberately  violated  his  constitution- 
ally guaranteed  right  oif  personal  liberty.  A 
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court  of  law  has  not  adequate  power  to  relieve 
him  from  this  imposition.  If  redress  is  to  be 
afforded,  it  must  come  from  a  court  of  equity. 
This  court  has  solemnly  decided  that  a  statute 
for  the  protection  of  the  property  of  a  citizen 
of  the  state  shall  not  be  violated  by  another 
citizen  through  the  instrumentality  of  a  suit 
in  another  state.  When  the  statute  says  that 
the  citizen's  propertv  shall  be  unmolested,  na 
other  citizen  shall  disobey  the  laws  even  be- 
yond the  bounds  of  the  state.  But  here  the 
sacred  right  of  personal  liberty  is  violated  in 
contempt  and  defiance  of  the  Constitution. 
The  person  of  a  citizen  is  seized  as  a  portion  of 
the  proceeding  for  litigating  a  civil  liability. 
The  complainant  below  has  every  title  to  re- 
lief which  has  been  established  in  the  adjudi- 
cated cases.  All  the  transactions  arise  from 
and  are  parts  of  gambling  contracts  made  be- 
tween citizens  of  this  state.  In  Buthby  v. 
Munday,  5  Madd.  297,  a  contract  of  this  kind 
was  made  in  England,  and  the  court  of  chan- 
cery prohibited  the  prosecution  of  a  suit  on.  it 
in  Scotland,  although  the  complainant  was  a 
resident  of  Scotland  and  had  real  estate  there. 
A  gambling  contract  was  void  in  ScoUand  as 
well  as  in  England,  but  as  the  court  had  better 
means  of  determining  both  the  law  and  the 
facts  of  the  case  than  the  Scotch  court,  it 
thought  that  justice  required  that  it  ought  to 
try  the  case  and  enjoin  the  suit  in  Scotland. 
In  Lord  Portarlington  v.  Sotilby,  8  Myl.  &  K. 
104,  Lord  Brougham  enjoined  a  suit  in  Ire- 
land on  a  gambling  contract  in  England.  It 
is  not  questioned  that  by  the  law  of  New  York 
Miller  and  Wilson  could  sue  Gittings  in  the 
state  of  New  York.  The  question  in  the  casea 
where  equity  has  intervened  has  not  been 
whether  the  plaintiffs  at  li.w  had  a  right  to 
sue  at  law.  but  whether  there  were  not  equi- 
table circumstances  which  ought  to  prevent 
the  exercise  of  such  a  legal  nght  If  they 
had  no  right  to  sue  according  to  the  course  of 
the  local  law,  there  would  have  been  no  ne- 
cessity for  equitable  relief.  The  suit  here  is 
not  only  brought  on  a  contract  made  in  a  gam- 
bling transaction,  but.  although  the  bonds  and 
stocks  were  delivered  to  Gittings  with  the  ex- 

gress  intention  and  expectation  that  he  should 
ypothecate  them,  it  is  alleged  that  be  had 
wrongfully  hypothecated  them  without  the 
knowledge  and  consent  of  Miller  and  Wilson, 
and  on  this  allegation  an  order  has  been  ob- 
tained for  Gittings'  arrest.  In  the  long  line 
of  cases  on  this  subject,  beginning  at  Lord 
Hardwicke's  decision  in  M'lntosh  v.  Ogiivie,. 
cited  in  4  T.  R.  193,  and  coming  down  to  the 
present  time,  it  has  been  uniformly  held  that  a 
suitor  shall  not,  by  impleading  a  fellow  citi- 
zen or  fellow  subject  in  the  court  of  a  foreign 
country,  deprive  him  of  a  right  or  benefit 
given  to  him  by  the  laws  of  their  own  country* 
when  they  owe  a  duty  to  each  other  this  duty 
must  be  observed  both  abroad  and  at  home. 
And  on  this  footing  courts  of  equity  exert 
their  Jurisdiction  to  give  the  relief  which  can- 
not be  obtained  in  a  court  of  law.  The  further 
prosecution  of  the  suits  in  New  York  ought  to 
be  enjoined,  and  the  controversy  eught  to  be 
determined  by  the  court  granting  the  injunc- 
tion which  has  power  to  do  full  and  complete 
justice  between  the  parties.  If  the  suita 
should  be  oonUnued  agcdnst  Allen  alone,  and 
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should  result  in  a  JudgmeDt  against  him.  it 
could  be  enforced  against  the  partnership 
property,  and  would  thus  affect  the  interest  of 
Gittings  in  the  partnership  effects  as  fully  as 
if  the  Judgment  bad  been  rendered  against 
him.  Johnston  v.  Mathews,  32  Md.  868;  Fol- 
iom  V.  Detriek  Fertilizer  d  0,  Co,  96  Md.  52. 
The  fact  that  Allen  is  a  resident  of  New 
York  might  distiDguish  this  case  from  those 
relied  on  to  sustain  the  right  of  a  court  of 
equity  to  interfere  under  ordinary  circum- 
stances, but  the  appeal  admits,  for  the  pur- 
poses of  this  case,  the  allegation  in  the  bill 
"that  said  Miller  and  Wilson  went  out  of  the 
jurisdiction  in  which  both  they  and  this  plain- 
tiff resided,  and  still  reside,  for  the  purpose  of 
evading  and  escaping  the  Maryland  law,  and 
of  obtaining  a  judgment  against  the  plaintiff 
in  New  York;"  and  that  the  statement  upon 
which  the  plaintiff  was  arrested  "  was  known 
to  be  false  when  sworn  to  by  said  Miller  and  said 
Wilson,  and  was  made  for  the  deliberate,  ma- 
licious, and  unlawful  purpose  of  enabling  the 
said  Miller  and  Wilson  to  have  the  plaintiff 
arrested  suddenly,  when  away  from  home, 
and  of  thus  enabling  said  Miller  and  Wilson  to 


dishonestly  and  oppressively  coerce  him  and 
his  friends,  in  order  to  secure  the  liberty  of  the 
plaintiff,  into  paying  the  said  Miller  and  Wil- 
son's unlawful  and  invalid  claims  against  this 
plaintiff."  If  it  be  true,  as  the  appeal  admits, 
that  the  proceedings  were  Instituted  in  New 
York  for  those  purposes,  and  not  because  Al- 
len resided  there,  his  residcfnce  is  immaterial.  ; 
On  this  appeal  we  are  obliged  to  assume  that 
all  the  allegations  of  the  bm  of  complaint  are 
true. 

We  have  considered  the  questions  before  us 
exclusively  upon  the  allegations  of  the  bill  of 
complaint,  as  it  was  our  duty  to  do.  We  have 
given  considerable  prominence  to  the  arrest  of 
the  complainant,  but  we  think  that  we  have 
mentioned  other  circumstances,  which  show 
that  the  bringing  of  the  suits  in  New  York 
city  was  oppressive  and  unreasonable;  that  it 
tended  to  embarrass  and  defeat  justice  in  the 
settlement  of  the  controversv  between  the 
parties,  that  it  was  an  unconscientious  and  in- 
equitable attempt  to  obtain  an  advantage  over 
the  parties  who  were  sued. 

Order  affirmed  with  costs  and  cause  remanded. 


ARKANSAS  SUPREME  COURT. 


BT.    LOUIS     SOUTHWESTERN    RAIL- 
WAY COMPANY,  Appt., 

B.  P.  8TANFIELD. 
(08  Ark.  043.) 

1  •  DoflT*  Ai*®  property  within  the  meaning  of 
Gonst.  t  12,  art.  17,  and  Sand,  ft  H.  Disr.  S  6349, 
makioff  railroads  responsible  for  all  damages  to 
property  done  or  oaoaed  by  the  runolDff  of  trains. 

8.  A  motion  for  a  new  trial  because  of 
newly  discovered  evidence  is  insufficient  unless 
it  Btates  tbe  facts  upon  which  the  court  can  de- 
termiDe  that  due  diligence  has  been  used. 

(April  8, 1807.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Ouachita  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 


cover tbe  value  of  a  dog  alleged  to  have  been 
negligently  killed  by  defendant.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  H.  West  and  Gang^han 
ft  Siflbrd,  for  appellant: 

A  dog  Is  not  property  except  in  a  qualified 
and  restricted  sense. 

Jemison  v.  Southwestern  R,  Oo.  75  Ga.  444. 
58  Am.  Rep.  476;  Wilson  v.  Wilmington  db  M. 
R.  Co.  10  Rich.  L.  52. 

In  8t.  Louis,  A.  d  T.  R.  Co.  v.  Hauks,  78 
Tex.  800, 11  L.  R.  A.  888,  the  evidence  tended 
to  show  that  the  engineer  ran  down  the  doK 
intentionally,  and  the  court  says  that  the  proof 
was  sufficient  to  sustain  the  verdict  on  thin 
ground. 

Wood,  J.,  delivered  tbe  opinion  of  the 
court: 
This  suit  was  brought  before  a  justice  of  the 


NoTx.— Iffobiliey  of  raUroad  for  kW/ing  dogs. 

It  is  well  settled  at  common  law  that  dogs  are 
property  so  far  as  to  enable  an  owner  to  maintain 
an  action  for  damages  against  one  who  wrong- 
fully kills  or  injures  his  dog.  St.  Louis,  A.  &  T.  fi. 
Ck>.  V.  Holden.  8  Tex.  App.  Qv.  Gas.  (Willson),  9  888; 
WheatJey  v.  Harris,  4  Sneed,  488, 70  Am.  Dec.  S68; 
State  ▼.  Latham,  18Ired.  L.  88;  Beisrodt  v.  Hackett, 
84  Mich.  288. 22  Am.  Rep.  680;  Uhlein  v.  Oromaok, 
100  Mass.  278;  Brent  v.  Kimball,  80  HI.  211, 14  Am. 
Rep.  86;  Parker  v.  Misc.  27  Ala.  480,  62  Am.  Deo. 
770;  Washington  v.  Meigs,  1  MacArth.  68:  Dodson 
V.  Mock,  4  Dev.  ft  B.  L.  146. 82  Am.  Dec..(l77. 

But  the  American  courts  hold  dogs  to  be  entitled 
to  less  legal  regard  and  protection  tban  more  harm- 
less  and  useful  domestic  animals.  Blair  v.  Fore- 
hand, 100  Mass.  141, 1  Am.  Rep.  04, 97  Am.  Dec  82; 
Jenkins  v.  Ballantyne,  8  Utah,  246,  10  L.  B.  A.  680; 

inr  L.R.  A. 


Woolf  ▼.  Chalker,  81  Conn.  121,  81  Am.  Dec.  176;  Ex 
parte  Cooper,  8  Tex.  App.  480,  80  Am.  Hep.  162. 

Railroad  companies  have,  however,  in  several 
oases  been  held  liable  for  killing  dogs  where  the 
basis  of  the  action  was  negligence  without  any  ele- 
ment of  wilfulness  or  wantonness.  But  see  Jemi- 
son V.  Southwestern  B.  Co.  76  Ga.  444, 68  Am.  Rep. 
478. 

Thus  Meisch  v.  Rochester  Electric  R.  Co.  72  Hun, 
004,  an  action  for  damages  for  killing  a  dog,  holds 
that  a  motorman  is  not  justified  in  running  down 
a  dog  trespassing  on  the  track  if  by  reasonable 
diligence  be  can  discover  and  avert  the  danger, 
and  such  diligence  may  involFc  slackening  tbe 
speed  of  the  car.  It  appeared  tbat  the  dog  was 
hedged  in  by  snow  baoks  on  the  sides  of  tbe  track 
which  prevented  his  escape.  The  cases  cited  to 
sustain  the  proposition  are  those  involving  tbe 
care  due  other  species  of  property  and  to  persons. 


000 


Abkahsab  Bufbbms  Coubt. 


Afb.. 


peace  for  the  allesed  negligent  killing  of  an 
Irish  setter  dog.  valued  at  (95.  Appellant  ap- 
peals from  a  Judgment  of  the  circuit  court 
for  $80.  The  demurrer  to  the  complaint  pre- 
sents the  question,  '*Is  the  railroad  liable  for 
the  negligent  killing  of  the  dog?"  Uoder  ^  12, 
art.  17,  of  the  Constitution,  and  §  6849,  Sandels 
&  H.  Dig.,  railroads  are  "responsible  for  all 
damages  to  persons  and  property  done  or  caused 
by  tlie  running  of  trains."  Dogs  are  property. 
As  was  said  by  the  supreme  court  of  New 
York:  "Large  amounts  of  money  are  now  in- 
vested in  dogs,  and  they  are  largely  the  subjects 
of  trade  and  traffic.  In  many  ways  they  are 
put  to  useful  service,  and  so  far  as  pertains  to 
their  ownership  as  personal  property,  they  pos- 
sess all  the  attributes  of  other  personal  prop- 
erty." Mullaly  V.  People,  86  N.  Y.  865.  Much 
learning,  ancient  and  modern,  mav  be  found 
in  the  ciooks,  more  entertaining  than  useful, 
upon  the  question  as  to  whether  dogs  are  the 
subject  of  larceny.  At  the  common  law  they 
were  not  so  regarded,  for  the  reason,  as  assigned 
by  Mr.  filackstone,  that  they  do  not  serve  for 
food,  have  no  intrinsic  value,  and  are  kept  for 
the  whim  and  pleasure  of  their  owners.  4  Bl. 
Com.  235;  2  Bl.  Com.  898.  Following  the 
common  law  in  this  respect  the  supreme  court 
of  Georgia  held  in  Jemison  ▼.  8outhwe%tern  R. 
Co,  75  (£i.  444, 58  Am.  Rep.  476,  that  railroads 
are  not  liable  for  the  negligent  killing  of  dogs. 
See  also  Wilson  v.  Wilmington  db  M.  R,  Co.  10 
Rich.  L.  52.  But  the  common-law  rule,  even 
in  cases  of  larceny,  is  extremely  technical,  and 
has  no  sound  basis  to  rest  upon.  Mullaly  v. 
People,  86  N.  Y.  865.  Except  in  cases  of  lar- 
ceny, however,  the  dog  was  property  at  the 


common  law,  and  the  owner  had  his  remedy  bj 
civil  action  for  the  loss  or  destruction  of  same. 
4  Bl.  Com.  286.  Such  is  the  general  doctrine 
in  America.  Harrington  v.  Milee^  11  Kan. 
481,  15  Am.  Rep.  355,  and  authorities  cited. 
Moreover,  under  our  statutes,  and  the  decision 
of  this  court  in  Haytoood  v.  Slate,  41  Ark.  479, 
it  is  evident  that  the  doctrine  of  the  common 
law  as  to  the  larceny  of  dogs  could  have  no 
place.  Sandels  &  H.  Dig.  g^  1694-1698.  We 
are  unwilling  to  extend  a  doctrine,  archaic  and 
unsound  even  in  criminal  cases,  to  civil  cases 
having  no  analogy.  The  statute  makes  no  ex- 
ception as  to  dogs,  and  we  can  make  none. 
We  find  but  few  adjudications  upon  the  ques- 
tion, and  none  with  facts  exactly  similar.  The 
supreme  court  of  Texas  supports  our  view  in 
St.  Louie,  A,  dt  T.  R.  Co,  y.  Hauke.  78  Tex. 
300,  11  L.  R.  A.  885.  See  also  8  Elliott,  Rail- 
roads, g  1190;  Fink  ▼.  Etane,  95  Tenn.  418; 
Jonee  v.  Bond,  40  Fed.  Rep.  281.  If  the  ap- 
pellant be  liable  at  all,  it  is  not  contended  that 
there  was  any  error  in  the  charge  of  the  court, 
nor  that  the  verdict  was  excessive.  The  evi- 
dence to  support  the  verdict  is  sufficient  here. 
2.  The  motion  for  new  trial  because  of 
newly  discovered  evidence  is  not  sufficient,  for 
the  reason  that  it  fails  to  state  the  facts  upon 
w4iich  the  court  could  determine  that  appel- 
lee had  used  due  diligence.  Bourland  v. 
Skimnee,  11  Ark.  671;  Peterson  v.  Qree/tam,  25 
Ark.  880;  Merrick  v.  Britton,  86  Ark.  496; 
RunneU  v.  State,  28  Ark.  121. 


Bunn,  Ch.  J.,  did  not  participate. 


and  tbe  case  does  not  advert  to  any  distinction  b^ 
tween  dogs  and  other  property  in  that  respect. 

Substantially  tbe  same  rule  is  laid  down  In  St. 
Louis,  A.  &  T.  B.  Go.  v.  Hauks,  78  Tex.  800, 11 L.  R. 
A.  88S.  In  respect  of  the  oare  required  of  a  locomo- 
tive engineer  who  sees  a  6ok  upon  tbe  track. 

Tbe  superintendent  of  a  cemetery  lyinjr  on  both 
aides  of  a  public  highway  is  not,  as  a  matter  of  law* 
at  least,  iruilty  of  contributory  neirligenoe  In  per^ 
mittinff  bis  watch  doirs  to  use  the  hijrhway  in  pa- 
trollinff  tbe  cemetery,  altbouffh  tbere  is  an  electric 
railway  on  tbe  biff b  way  whiob  is  so  bounded  by 
snow  banks  as  to  prevent  tbe  escape  of  a  doff  from 
the  track  except  at  openinga.  Heiscb  v.  Rochester 
Electric  R.  Go.  78  Hun,  004. 

Doffs  are  witbin  tbe  contemplation  of  a  statute 
requirinff  tbe  wbiKtle  to  be  sounded  and  other  pre- 
cautions to  be  taken  wbere  any  ^'person,  animal, 
or  other  obstruction  appears  on  tbe  track.**  Fink 
V.  Svans,  86  Tenn.  418. 

It  is  held,  bowever,  in  Wilson  v.  Wilming'ton  & 
H.  R.  Ck>.  10  Rich.  L.  62,  tbat  tbe  role  laid  down  In 
Banner  v.  South  Oarollna  R.  Go.  4  Ricb.  L.  8S9, 66 
Am.  Dec  678,  tbat  a  prima  facie  case  of  neirliKenoe 
Is  made  avainst  a  railroad  company  by  proof  tbat 
cattle  turned  out  to  pasture  on  uniodosed  lands 
were  killed  by  a  train  does  nol  apply  wbere  the 
animal  kUled  is  a  dog* 
87L.H.  A. 


Jamison  v.  Southwestern  R.  Go.  75  Ga.  444, 58  Am. 
Rep.  476,  approves  tbe  decision  in  Wilson  v.  WU- 
minfrton  k  M.  R.  Go.  10  Ricb.  L.  62,  tbonffh  recov- 
ery is  denied  upon  an  independent  mround. 

Tbe  opinion  in  Jones  v.  Bond,  40  Fed.  Rep.  281, 
states  tbat  employee's  in  charge  of  a  train  are  not 
bound  to  exercise  tbe  same  care  to  avoid  injury  to 
an  intelligent  doff  upon  tbe  track  as  in  tbe  case  of 
other  animals,  tbd  presumption  being  tbat  a  doic 
has  the  instinct  and  ability  to  get  out  of  tbe  way  of 
danger  and  will  do  so  unless  its  freedom  of  action 
is  interfered  wltb  by  otber  circumstances. 

Dogs  are  not  stock  witbin  a  statute  requirlna 
railroad  companies  to  fence  against  stock.  Texas 
ft  P.  R.  Go.  V.  Scott  (Tex.  App.)  17  8.  W.  1116. 

A  conductor  is  not  guilty  of  negligence  render- 
ing the  company  liable  for  killing  a  dog  in  signal- 
ing the  engineer  to  start  wltbout  paying  any  atten- 
tion to  a  dog  which  he  saw  go  under  tbe  train  aftet 
it  had  stopped  to  unload  freight.  Texas  ft  P.  R. 
Go.  V.  Scott  (Tex.  App.)  17  S.  W.  1116. 

And  Jemlson  ▼.  Southwestern  R.  Go.  76  Oa.  444, 
68  Am.  Rep.  476,  denies  recovery  for  an  uninten- 
tional, thougb  negligent,  killing,  bolding  tbat  dogs 
are  property  only  In  a  qualified  aenia.     O.  H.  P. 
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LOUISIANA  SUPREME  COURT. 


LOUISIANA     CONSTRUCTION     A    IM- 
PROVEMENT COMPANY  et  al.,  AppU,, 

c. 

ILLINOIS  CENTRAL  RAILROAD  COM 

PANY  et  al 

(19  La.  Add.  m.) 

*1.   The  eommon  eonneil  of  the  dtj-  of 

New  Orleans— potsefisln^,  ander  its  charter 
and  other  statutes  of  the  state,  only  power  of  ad- 
ministration—has DO  authority  to  act  and  pro- 
mulgate an  ordlnaooe  authorlzinff  a  railroad  cor- 
poration to  erect  buildings  and  other  permanent 
structures  upon  the  hatture  in  front  of  its  ripa- 
rian property  on  the  bank  of  the  Bliaslsslppi  rl^er 
within  the  limits  of  the  city,  connect  same  with 
wharves  on  the  edge  of  the  water,  and  consecrate 
same  to  its  exdustTe  use  and  enjoyment  fOr  a 
period  of  ninety- nine  years. 
t.  Bueh  an  ordinaiioe  eonlhrs  a  g^raat 
that  is  in  the  nature  of  a  perpetuity,  and  not  a  II- 
canse  reyocable  at  the  will  of  the  munidpality. 

(Breour  and  IfeEfidrv,  JX,  dCisent.) 

(February  Iff,  1807.) 

APPEAL  by  Gomplaioants  from  a  decree  of 
the  CiTil  District  Court  for  the  Parish  of 
Orleans  diamisslDg  a  bill  filed  to  annul  the  ac- 
tion of  the  municipal  authorities  of  the  City  of 
New  Orleans graDtinffdefeDdants  certain  rights 
on  the  river  fiont.    lieverud. 

The  facts  are  stated  In  the  opinions. 

Mr.  J.  R.  Beekwith  for  appellants. 

Meurt.  Thomae  J.  Semmes  and  Farrar» 
Leake»  ft  Lemle  for  appellees. 

Watking,  J.,  deliyered  the  opinion  of  the 
court: 

The  plaintiffs  allege  that  the  Louisiana  Con- 
struction &  Improyement  Company  is  the  pres- 
ent lessee  of  a  very  large  portion  of  the  wharves 
on  the  banks  of  the  Mississippi  river  in  front 
of  the  city  of  New  Orleans,  for  a  term  of  years, 
with  several  years  thereof  yet  to  run;  that  said 
lease  was  farmed  out  to  said  corporation  at 
public  auction,  and  that  it  acquired  same  for 
a  large  and  valuable  consideration  paid  and  to 
be  paid  to  the  city,  over  other  bidders  there- 
for: that  said  corporation,  as  lessee,  as  well  as 
other  taxpayiug  fnhabftaDts  of  the  city,  whom 
they  personate,  have  an  interest  io  asserting  in 
a  court  of  Justice  the  patent  illegality  of  a  city 
ordi nance,  the  enactment  of  which  was  an  at- 
tempted exercise  of  a  power  which  had  not 
l>eeo  granted  to  the  municipality  by  the  legis- 
lature, and  was  consequently  vltra  vires  and 
void.  The  petitioners  then  represent  that  the 
council  of  the  city  of  New  Orleans  purported 
and  attempted  to  enact  Ordinance  No.  11,765, 
Council  Series,  on  the  15th  of  January,  1896, 
the  purport  and  effect  of  which  were  to  confer 
upon  the  defendants  authority  to  erect  upon 
the  batture  in  front  of  their  riparian  property 
such   permanent   structures   as   warehouses, 

*Headnotes  by  Watkinb,  J. 

Note.— As  to  permission  to  a  railroad  company 
to  use  a  public  levee,  see  St.  Paul  v.  Chicago,  M.  ft 
8t.  P.  R.  Co.  (Minn.)  84  L.  R.  A.189.  1 

STI^a  A. 

See  also  43  L.  R.  A.  502. 


sbeds,  elevaton,  buildings,  railroad  tracks, 
switches,  turnouts,  sidings,  etc.,— same  to  be 
of  such  character  and  capacity  "as  the  neces- 
sities of  [their]  business  may  require," — and 
further  authority  to  use,  operate,  and  maintain 
the  same.  And  the  further  effect  and  purport 
of  said  ordinance  appear  to  be  that  at  the  same 
time  the  defendants  may  permit  all  vessels  or 
other  water  craft  landing  with  their  permission 
at  the  wharves  which  they  may  construct  in  the 
water's  edffe,  or  doing  business  with  them,  to 
receive  ana  discharge  all  of  their  cargoes  free 
of  any  wharf  dues,  or  charges  of  any  kind 
whatever,  during  the  continuance  of  the  term 
of  their  grant;  said  grant  being  of  the  duration 
of  Dinety-nine^ears,  and  having  been  conferred 
without  public  advertisement  and  adjudica- 
tion, and  without  the  payment  of  any  price, 
present  or  prospective.  Upon  this  hypothesis, 
the  plaintiib  claim  that  the  said  ordinance  Is, 
in  legal  effect,  a  grant  in  perpetuity  of  all  tho 
rights  and  uses  of  the  batture  and  wharves  of 
a  large  segment  of  the  Mississippi  river  In 
front  of  the  city,  gratuitously,  and  that  the  ef- 
fect of  same  upon  the  riparian  property  of  the- 
corporation  would  be  to  consecrate  it  in  fee- 
rfimple  to  the  uses  and  purposes  of  the  corpora- 
tion irrevocably.  In  other  words,  that  the  city 
council  of  New  Orleans,  possessing  only  the 
power  of  administration  of  the  wharves  and 
batture,  has  undertaken  by  said  ordinance  to 
confer  upon  the  defendants  the  perpetual  and 
exclusive  use  and  enjoyment  of  a  portion  of 
them  gratuitously,  and  that  the  ordinance  is 
ultra  eiree,  and  therefore  void;  and,  further,, 
that  the  dty  is  incapacitated  to  convey  in  this 
manner,  or  to  surrender  Its  police  power,  to 
either  corporation  or  individual,  public  or  pri- 
vate. The  full  text  of  the  ordinance  is  as  fol- 
lows, vie.: 

Mayorality  of  New  Orleans. 

City  Hall.  Jan.  15,  1896. 
No.  11.765,  Council  Series. 

(1)  Be  it  ordained  by  the  common  council  of 
the  city  of  New  Orleans,  that,  in  order  to  ex- 
tend the  commerce  of  the  port  and  to  facilitate 
the  export  and  import  business  of  the  Illinois 
Central  Railr5ad  Company  and  the  Tazoo  & 
Mississippi  Valley  Railroad  Company,  permis- 
sion and  authority  be  and  are  hereby  granted 
to  the  said  companies,  their  successors  and  as- 
signs, to  occupy  for  their  uses  and  purposes 
for  the  period  of  ninety-nine  years  from  the 
date  hereof,  all  that  part  of  the  batture  lying 
between  Toledano  and  General  Taylor  streets, 
fronting  the  property  owned  by  either  of  said 
companies,  in  the  sixth  municipal  district  of 
the  city  of  New  Orleans. 

(2)  Be  it  further  ordained,  etc.,  that  the  said 
Illinois  Central  Railroad  Company  and  the 
Tazoo  &  Mississippi  Valley  Railroad  Company, 
their  successdrs  and  assigns,  be  and  they  are 
hereby  authorized  to  construct,  maintain,  and 
operate  thereon  such  wharves,  docks,  piers, 
bulkheads,  elevators,  warehouses,  sheds,  build- 
ings, and  appurtenances  as  the  necessities  of 
their  business  may  reouire:  all  such  wharves  to 
be  lighted,  maintained,  and  kept  in  repair  by 
the  said  companies  at  their  own  expense. 

(8)  Be  it  further  ordained,  ete^  that  the  said 
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railroad  companies,  in  the  construction  of  snch 
wharves,  shall  be  required  to  conform,  as 
nearly  as  may  be,  to  the  standard  of  the  speci- 
fications of  the  existing  wharves  for  steamships 
between  Thalia  and  Calliope  streets. 

(4)  Be  it  further  ordained,  etc.,  that  all 
steamships,  vessels,  and  other  water  craft  re- 
ceiving or  discharging  cargo  at  said  wharves 
for  either  of  the  said  railroad  companies,  or  any 
steamships,  vessels,  or  other  water  craft  using 
said  wharves  by  and  with  the  consent  of  said 
railroad  companies,  shall  be  exempt  from  pay- 
ment of  all  wharf  dues,  but  this  shall  not  ex- 
empt steamships,  vessels,  or  other  water  craft 
from  wharf  dues  for  receiving  or  discharging 
cargo  at  or  occupying  any  other  wharf. 

(5)  Beit  further  ordained,  etc.,  that  said  rail- 
road companies  shall  have  the  right  to  con- 
struct, maintain,  and  operate,  with  steam  loco- 
motives, or  other  appropriate  motive  power, 
upon  and  along  said  wharves,  and  upon  the 
property  owned  by  said  companies,  between 
Tchoupitoulas  street  and  the  Mississippi  river, 
from  Toledano  street  to  Gkneral  Taylor  street, 
with  the  right  to  cross  all  intervening  streets, 
all  such  tracks,  switches,  and  turnouts  as  may 
be  necessary  to  carry  on  the  business  of  said 
companies,  with  the  right  to  connect  said 
tracks,  switches,  and  turnouts  with  existing 
tracks  of  the  New  Orleans  Pacific  Railroad 
Com  panv  on  Water  street,  and  with  the  wharves, 
docks,  elevators,  and  buildings  that  said  com- 
panies may  construct  upon  said  batture  and 
property  owned  as  aforesaid;  and  said  com- 
panies shall  have  the  further  right  to  construct, 
maintain,  and  operate  a  single  track  from  To- 
ledano and  Water  street,  along  Water  street  to 
Oeneral  Taylor  street,  with  such  switches,  sid- 
ings, and  turnouts  as  mav  be  necessary  to  con- 
nect said  single  tracks  with  said  existing  track 
and  with  the  wharves,  elevators,  and  buildings 
aforesftid;  all  such  tracks,  switches,  sidings, 
and  turnouts  to  be  constructed  on  lines  and 
levels  to  be  approved  by  the  city  engineer. 

(6)  Be  it  further  ordained,  etc..  that  all  the 
acts  and  doings  of  the  said  companies,  under 
this  ordinance,  shall  be  subject  to  any  ordi- 
nance, or  ordinances  which  may  be  hereafter 
passed  by  the  city  council  concerning  the  same. 

(7)  Be  it  further  ordained,  etc..  that  this  ordi- 
nance shall  take  effect  from  and'after  its  pass- 
sage. 

(8)  Be  it  further  ordained,  etc.,  that  work 
shall  be  commenced  within  ninety  days  from 
the  promulflration  of  this  ordinance. 

Adopted  by  the  council  of  the  city  of  New 
Orieans,  January  14, 1896. 

Dan  A.  Ilose,  Clerk  of  Council. 
Approved  Januarv  14,  1806. 
John  Fitzpatrick,  Mayor. 
A  true  copy: 
Clark  Steen,  Secretary  to  the  Mayor. 

And  the  following  are  the  objections  which 
are  stated  in  the  plaintiff's  petition,  and  the 
grounds  of  nullity  upon  which  they  claim  to 
rely,  viz.:  *'(1)  There  is  and  was  vested  in  the 
said  city  government  no  lawful  authority  to 
grant  awav  from  or  dispose  of  any  property, 
right,  or  thing  of  value  to  the  inhabitants  of 
the  city  of  New  Orieans  or  the  people  of  the 
state,  Ho  any  person,  persons,  association,  or 
corporation,  public  or  private,'  this  being  ez- 
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prcssly  prohibited  by  article  56  of  the  Consti' 
tution  of  the  state,  and  is  tiUra  vim.    (8)  The 
supposed  ordinance,  on  its  face,  unlawfully 
grants  to  the  said  Illinois  Central   Railroad 
Com  panv  and  the  said  Yazoo  A  Missisaippi 
Valley  Railroad  Company  special  and  ejcclu- 
sive  rights,  privileges,  immunifr,  and  monop- 
oly in  the  said  described  public  batture  be- 
tween General  Taylor  and  Toledano  streets,  to 
the  exclusion  of  the  public,  in  violation  of  the 
state  Constitution,  particularly  article  45  and 
the  provisions  of  said  Constitution  prohibitiDe 
monopolies.    (8)  The  batture  between  GeDeral 
Taylor  and  Toledano  streets,  between  the  pab- 
lic  levee  and  the  river,  is  public  property,  as 
loeus  publicus,  under  the  laws  of  the  state  and 
Civil  Code  thereof,  to  the  use  'of  which  all  of 
the  inhabitants  of  the  city  and  even  straogen 
are  entitled  in  common,'  and  the  dtv  council 
is  without  authority  or  power  to  destroy  or 
change  such  public  servitude,  or  repeal  and 
cancel  such  public  grant  and  consignment  to 
general  public  use  made  by  the  state,  and  de- 
liver over  to  private  corporations  the  domin- 
ion and  control  thereof  for  their  own  private 
ends  and  purposes,  as  attempted  in  said  sup- 
posed ordinance.    (4)  Under  the  public  law 
and  jurisprudence  of  the  state,  no  person  or 
corporation  can  acquire  any  right  to  construct 
or  maintain  any  permanent  building  or  struc- 
ture on  said  batture,  or  make  any  use  thereof, 
tending  to  impair  or  impede  the  right  of 
the  public  to  free  access  to  said  banks  and 
batture  as  a  loeui  pubUetu,  or  the  free  public 
use  thereof  for  all  of  the  purposes  for  which 
such  public  right  and  servitude  on  river  banks 
and  Iwttures  was  established  by  law.     Yet 
said  supposed  ordinance,  on  its  face,  not  only 
destroys  said  public  right  and  servitude  for 
the  period  of  ninety-nine  yean,by  excluding  the 
public  therefrom  without  the  permission  of 
the  supposed  grantees,  but  allows  its  destruc- 
tion as  a  loevs  pMieus  by  the  erection  of  such 
permanent   private    'wharves,    docks,  piere, 
bulkheads,  elevators,  warehouses,  sheds,  and 
appurtenances'  as  the  supposed  grantees  mav 
elect,  at  their  unrestrictai   pleasure,  which 
when  erected  are  to  be  private  property,  under 
their  private  control,  with  even  no  reservation 
of  the  right  of  entry  by  the  public,  either  to 
the  said  structures,  when  erected,  or  to  the 
territory  in  terms  granted  away  by  the  said 
supposed  ordinance'.     (5)   It   is    beyond  the 
legislative  or  granting  authority  of  the  govern- 
ment of  the  dtv  of  J^ew  Orleans  to  grant  or 
convey  away  the  right  of  the  public  in  any 
locua  puUicu$  to  any  persons  or  corporations, 
either  permanently  or  for  any  time  or  term  of 
years.    (6)  The  legislature  of  the  state  never 
intended  to  or  did  ever  confer  on  the  govern- 
ment of  the  city  of  New  Orleans  power  or  au- 
thority to  make  or  adopt  said  ordinance,  either 
in  the  charter  of  the  city  or  any  amendment 
thereof,  or  under  any  implication  of  power 
necessary  or  legitimate  to  carry  out  any  power 
actually  conferred  on  said  dty  for  its  govern- 
ment; §  8  of  the  city  charter,  approved  June 
23,  1882,  as  modified  by  act  No.  185  of  the 
Acts  of  1888,  only  conferring  on  the  city  power 
to  either  construct  wharves,  and  improve  the 
banks,    landings,    and    increase   the    utility 
thereof  for  public  commerce,  itself,  or  lease 
the  same,  for  a  limited  period,  'to  such  per- 
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flODS  AS  will  bind  themselves,  with  security, 
to  construct  and  keep  in  good  repair  such 
wharves  tnl  landings,  and  construct  and 
keep  in  repair  sheds  over  the  wharves,  and 
light,  the  same  and  pay  the  cost  of  policing  the 
same,  for  such  just  and  reasonable  charges  on 
vessels  and  merchandise,  or  either,  for  the  use 
of  the  wharves  and  sheds,  as  may  be  fixed  in 
advance  by  the  council,  and  with  such  specifi- 
cations as  may  be  required  by  them.'— the  limit 
of  leased  terms  being  ten  vears,  and  for  strictly 
public  use.  (7)  If  the  city  had  power  to  de- 
stroy and  cut  off  the  right  of  the  public  in  said 
loevs  publievs  by  any  form  of  legislation,  the 
supposed  ordinance  is  void  because  it  purports, 
«nd  on  its  face  grants,  a  term  of  occupancy  of 
•said  batture  and  landing  for  a  period  of  more 
than  ten  years,  and  without  the  free  competi- 
tion and  adjudication  by  the  comptroller  after 
the  advertisement  and  competition  made  im- 
perative by  act^No.  185  of  the  Acta  of  1888, 
and  excludes  public  general  commerce  from 
the  use  of  said  kfcui  puUieiis,  either  for  entry, 
passage,  or  mooring  or  unloading  of  the  ves- 
sels, without  the  consent  of  the  supposed 
mintees  named  In  the  supposed  ordinance  is 
first  obtained,  to  the  exclusion  of  all  authority 
of  the  city,  the  harbor  master,  or  any  authori- 
ties of  the  port;  thereby  attempting.  In  said 
fiupposed  ordinance,  to  convert  public  rights, 
public  ways,  and  public  servitudes  into  strictly 
private  property  and  title  for  ninety-nine 
years,— excluding  the  general  public  not  only 
from  said  territory  and  public  place,  but  from 
the  benefit  and  use  of  all  of  the  permanent 
structures,  railways,  and  wharves  that  the 
grantees  may  construct  or  project  into  the  river 
at  their  will.  (8)  That,  under  the  laws  and 
settled  jurisprudence  of  this  f^tate.  said  sup- 
posed ordinance  is  null  and  void,  because  it  is 
unreasonable  and  oppressive,  afld  contrary  to 
Tight  and  public  policy."  To  this  petition  the 
•defendants  tendered,  among  other  things,  an 
exception  of  no  cause  of  action;  and,  this  ex- 
oeption  having  been  sustained  and  their  suit 
dismissed,  the  plaintiffs  have  appealed. 

The  province  of  this  court  is  to  determine 
whether  or  not  the  averments  of  the  petition. 
<oupled  with  the  terms  and  conditions  of  the  or- 
dinance,—which  for  the  purposes  of  the  excep- 
tion are  to  be  considered  as  read  into  the  petition, 
have  stated  a  cause  of  action.  As  the  record 
•discloses  that  the  judge  a  quo  did  not  deal 
with  the  question  of  the  right  or  interest  of  the 
plaintiffs  to  institute  this  suit,  we  shall  assume 
that  to  be  true,  and  restrict  our  views  to  the 
want  of  corporate  power  in  the  city  council  to 
pass  the  ordinance.  The  provisions  of  the 
statute  of  the  state  which  granted  a  charter  to 
the  ciiy  of  New  Orleans,  upon  this  subject,  are 
«s  follows,  m.;  "Sec.  8.  .  .  (5)  Topre- 
•scribe  and  collect  wharfage  and  levee  dues  and 
to  erect  sheds  over  the  wharves  and  buildings, 
to  protect  merchandise  and  make  such  charges 
therefor  as  will  pay  for  the  construction, 
keeping  in  repair,  lightinjr.  and  policing  of 
suclk  sheds  and  no  more.  The  council  may 
lease  or  farm  out  the  wharves  and  landings  in 
sections  for  a  period  not  exceeding  ten  years 
to  such  persons  as  will  bind  themselves  with 
security  to  construct  and  keep  in  good  repair 
such  wharves  and  landings,  and  construct  and 
keep  in  repair  sheds  over  the  wharves  and  light 
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the  same,  and  pay  for  the  cost  of  policing  the 
same,  for  such  just  and  reasonable  charges  on 
vessels  and  merchandise,  or  either,  for  the  use 
of  the  wharves  and  sheds,  as  may  be  fixed  in 
advance  by  the  council,  and  with  such  specific 
cations  as  may  be  required  by  theuL"  Act 
No.  20  of  1882.  But  that  act  was  amended  in 
1888,  as  follows,  via,:  Act  No.  185,  Acts  1888. 
§  S:  *'Be  it  further  enacted,"  etc..  *'that  said 
council  shall  have  no  power  to  make  or  renew 
any  lease  of  the  wharves  and  landings,  or  any 
lease  or  sale  of  city  property,  except  after 
public  advertisement  and  free  competition, 
and  adjudication  by  the  comptroller  to  the 
lowest  or  highest  bidder,  as  the  case  may  be, 
according  as  the  specifications  of  said  lease  or 
sale  may  require.'^  This  is  all  the  authority 
the  city  possesses  in  the  premises,-— "to  erect 
sheds  over  the  wharves  and  buildings  to  pro- 
tect merchandise,"  and  to  "farm  out  the 
wharves  and  landings  ...  to  such  per- 
sons as  will  bind  themselves  ...  to  con- 
struct and  keep  in  good  repair  such  wharves 
and  landings,  and  construct  and  keep  in  repair 
sheds  over  the  wharves,"  not  to  exceed  a  term 
of  ten  years. 

The  city  attorney,  in  his  brief,  takes  the  po- 
sition that  the  railroad  company  has  the  right 
"to  construct  wharves  or  other  artificial  ac- 
commodations for  commerce  in  front  of  its 
property,  and  can  use  the  same  until  the  city 
of  New  Orleans  exercises  her  exclusive  right 
of  building  wharves,"  etc.  (citing  EUerman  v. 
Morgan't  L  A  T.  B.  A  8.8.  Co.  84  La.  Ann. 
698;  Ederman  v.  MeMaint,  80  La.  Ann.  190; 
New  Orleans  v.  Wilmot,  81  La.  Ann.  65;  New 
Orleans  v.  New  Orleans.  M.  A  C.  R  Go.  27  La. 
Ann.  414;  New  Orleans,  M.  A  T.  R.  Co.  v. 
merman,  105  U.  8.  166,  26  L.  ed.  1015);  that 
the  city  has  the  power  to  designate  a  pHrticular 
portion  of  the  landings  for  the  use  of  a  particu- 
lar public  carrier,  and  to  allow  the  use  of  bat- 
ture for  the  erection  of  sheds  and  other  struc- 
tures necessary  for  the  shipment  or  temporary 
storage  of  merchandise  (citing  Leonard  v. 
Baton  Bovffe,  89  La.  Ann.  284;  New  Orleans 
V.  New  Orleans,  M.  d  C.  B.  Co.  27  La.  Ann. 
415;  Stei;ens  v.  Walker,  15  La.  Ann.  677). 
From  the  foregoing  he  makes  the  following 
deductions,  viz.:  "The  ordinance  in  question, 
in  so  far  as  it  purports  to  grant  to  the  Illinois 
Central  Railroad  Company  the  right  to  occupy 
for  Its  uses  and  purposes  for  the  period  of 
nineiy-nine  years  from  January  15,  1896,  all 
that  part  of  the  batture  between  Toledano  and 
General  Taylor  streets  fronting  the  property 
of  said  railroad,  is  not  valid  as  a  contract,  the 
city  being  without  power  to  grant  to  any  per- 
son, for  any  purpose,  the  Hji^ht  to  use  any  par- 
ticular portion  of  the  river  front  for  a  term  of 
years;  but  the  ordinance  is  valid  as  a  license, 
which  the  city  has  a  legal  right  at  any  time  to 
revoke,  and  which  must  stand  until  revoked 
by  the  city."  No  doubt  could  be  entertained 
of  the  legality  of  the  ordinance,  if  it  extended 
no  further  nor  granted  anything  more  than  the 
argument  of  the  city  attorney  assumes;  but  he 
fails  altogether  to  treat  the  real  gist  of  the 
ordinance,  which,  in  our  opinion,  is  the  gratui- 
tous permission  by  the  city  to  the  defendants 
to  erect  upon  the  batture  in  front  of  their  ri- 
parian propertv  permanent  structures,  such  as 
warehouses,  elevators,  and  the^^like,  andjto 
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maintalD  the  same  for  their  exclusiye  uses  for 
a  period  of  nlDety-uine  years,  in  coDnection 
wilb  and  in  addition  to  the  aforesaid  wharves. 
His  argument  altogether  ignores  the  provision 
of  the  act  of  1888,  which  declares,  in  positive 
and  mandatory  terms,  "that  the  [city]  council 
shall  have  no  power  to  make  or  renew  any 
lease  of  the  wharves  and  landings,  or  any  lease 
or  sale  of  city  proprty,  except  after  public  ad- 
vertisement and  free  competition."  etc.  The 
license  spoken  of  is  nothing  more  nor  less  than 
the  lease  or  farming  out  of  the  wharves  and 
landings  which  is  mentioned  in  the  city 
charter  above  quoted,  for  there  ia  no  other 
license  known  to  the  charter  of  the  city.  This 
is  recognized  to  be  the  case  in  the  opinion 
from  which  we  quote  the  following,  viz.: 
'*The  power  the  city  now  has,  of  passing  an 
ordinance  authorizing  the  lease  of  the  wharves 
for  ten  years,  covers  a  similar  power,  we 
think,  as  to  the  term  of  the  lease.  The  city, 
having  the  right  to  let  for  a  term  of  ten  years, 
has  Che  power  to  issue  a  license  at  least  for  that 
length  of  time."  Then  follows  this  distinct 
statement,  vie.:  "The  limitation  of  time  as  to 
the  grant  would  not  be  cause  to  oust  the  li- 
cense if  the  municipality  persists  in  granting 
the  right  of  occupancy  and  of  use.  As  to  the 
effect  upon  the  license  of  granting  an  addi- 
tional period  of  occupancy  and  use,  which  mav 
be  vltra  tires,  we  have  found  no  authority  di- 
rectlv  bearing  on  the  point,"  etc.  But  the 
opinion  cites  approvingly  the  three  following 
cases,  w«.;  ifew  OrUam  v.  Great  Southern 
Teleph,  <t  Teleg.  Co.  40  La.  Ann.  41;  East 
Louisiana  R.  Go,  v.  New  Orleans,  46  La.  Ann. 
626;  Dartmouth  OoUege  Case,  17  U.  S.  4  Wheat. 
518,  4  Ij.  ed.  629.  In  our  view,  that  opinion 
treats  the  subiect  as  though  the  city  had  the 
right  accorded  her  by  the  charter  to  lease,  or 
license  the  right  of  occupancy  and  use  of,  the 
batture,  whereas  the  statute  confers  the  power 
on  the  city  to  "lease  or  farm  out  the  wharves 
nnd  landings"  and  "to  construct  and  keep  in 
repair  the  sheds  over  the  wharves."  alone.  It 
is  elementary  that  "the  use  of  the  banks  of 
navigable  streams  or  rivers  is  public"  (Rev. 
Civ.  Code,  455);  that  the  banki^  of  the  Missis- 
sippi  river  are  a  locfus  publicus,  in  which  the 
entire  public  have  equal  rights,  irrespective  of 
the  ownership  of  the  adjacent  property,  or  the 
right*  of  the  riparian  proprietor  of  the  soil 
(Rev.  Civ.  Code,  509).  The  Code  declares: 
"Servitudes  imposed  for  the  public  or  common 
utility  relate  to  the  space  which  is  to  be  left 
for  the  public  use  by  the  adjacent  proprietors, 
on  the  shores  of  navigable  rivers,  and  for  the 
making  and  repairing  of  levees,  roads,  and 
other  public  or  common  works."  Id.  665. 
It  further  declares  that  "works  which  have 
been  formerly  built  on  public  places,  or  in  the 
beds  of  rivers  or  navigable  streams,  or  on  their 
banks,  and  which  obstruct  or  embarrass  the  use 
of  these  places,  rivers,  streams^  or  their  banks, 
may  be  destroyed  at  the  expense  of  those  who 
daim  them,  at  the  instance  of  the  corporation 
of  the  place,  or  any  individual  of  full  age  re- 
siding in  the  place  where  they  are  situated," 
etc.  Id.  861.  (Our  italics.)  Giving  to  these 
provisions  of  the  Code  a  just  and  reasonable 
interpretation,  we  think  the  conclusion  is  irre- 
sistible that  the  ordinance  in  question  runs 
counter  to  the  law,  in  attempting  to  give  the 
87  L.  R.  A. 


defendants  a  rfsht  to  erect  permanent  stme- 
tures  upon  the  batture  which  will  obstruct  auid 
embarrass  the  free  use  of  a  public  serritiide. 
and  to  maintain  the  same  in  perpetuity. 

This  court  has  had  frequent   occasion  to 
construe  and  enforce  the  foregoing  provisioDa 
of  law,  and  among  numerous  cases  the  follow- 
ing may  be  cited,  me..'   In   New  OrJeanM  ▼. 
Mctgnon,  4  Mart.  (La.)  2,  the  case  was  tb&t  of 
defendant  having  erected  a  shed  on  the  baok  of 
the  Mississippi  river  between  the  levee  and  the 
river,  in  order  to  carry  on*  some  work  for 
the  Spanish  government,  and  as  a  place  for  the 
deposit  of  timber,  who  had  inclosed  a  g^reat 
part  of  the  bank  of  the  river  near  it  for  a  ship- 
yard; and  Judge    Martin,    in   deliveriniir  the 
opinion  of  the  court,  said:    "It  appears  to  this 
court  that  the  spot  which  thedefendant  inclosed 
is  really  a  part  of  the  common  or  public  land« 
which  is  out  of  commerce,  incapable  of  being^ 
alienated,  and  must  ever  be  free  to  the  inhabit- 
ants and  strangers;  that  the  defendant  can  bare 
no  right,  claim,  or  title  thereto,  except  in  com- 
mon with  the  rest  of  the  community."    The 
city  authorities  ordered  these  stnictures  to  be 
abated  as  a  nuisance,  and  the  defendant  en- 
joined   them    from   so   doing.    The  district 
court  dissolved  the  injunction,  and  this  court 
affirmed    the  judgment.    In  Natchitoehst  ▼. 
Coe,  8  Mart.  N.  8.  140,  this  court  affirmed  a 
judgment  decreeing  the  removal  of  a  bonae- 
which  had  be^  erected  on  the  hank  of  Red 
river,   within   the   limits  of  the  city,  on  the 
ground  that  same  was  a  nuisance,  having  been 
"placed  directly  on  the  banks  of  a  navigable 
river,  and  that  it  interrupts  that  use  of  it, 
which  is  common  to  all  men.    Partida,  8,  28, 
7;  Cuna  Philippics,   lib.  8.  cap.  1,  No.  16.'^ 
In  Eenderson  v.  New  Orleans,  8  La.  668,  the 
court  affirmed  a  judgment  directing  the   re- 
moval of  whaives,  sheds,  and  steam  saw  mills 
which  had  been  erected  by  the  front  proprie- 
tors on  the  alluvion  of  the  river  in  such  manner 
as  to  "obstruct  a  free  passage  on  its  bank,"  on 
the  ground  that  same  constituted  a  public  nui- 
sance; and  in  the  course  of  their  opinion,  "in 
relation  to  the  third  point,  in  which  it  is  as- 
serted that  the  works  constructed  by  the  plain- 
tiffs are  not  encumbrances  on  public  or  city 
property,"  the  court  said:    "This  may  be  true 
with  regard  to  ownership.    But  if  the  public, 
or  the  inhabitants  of  the  city,  have  a  right  to 
the  use  of  the  places  encumbered, and  the  works 
thereon  erected  impede  and  interrupt  this  pub- 
lic use,  they  may  be  considered  as  nuisances. 
The  right  of  way,  reserved  in  the  grants  of  land 
fronting  on  the  Mississippi,which  authorizes  the 
proper  authorities  to  lay  out  and  cause  publio 
roads  to  be  made  on  the  banks  of  the  river,  doe« 
not  destroy  the  right  of  alluvion,vested  by  iaw 
in  the  riparian  proprietors.    Yet,  while  aucb 
roads  remain  appropriated  to  public  use,  no  per- 
son, not  even  the  proprietor  of  the  adjacent  soil. 
.  .  .  would  be  permitted  to  erect  buildings  sr 
make  any  works  thereon  having  a  tendency  to 
impede  passengers,  or  in  any  manner  interrupt 
the  public  use  of  the  road.    Such  works  would 
constitute  a  nuisance,  and  might  unlawfully 
be   abated  or  destroyed  by  orders  from  the 
police  authority  of  the  place,  where  they  ex- 
isted, or  perhaps  by  any  private  individual.*' 
The  case  of  Shepherd  v.  Third  Munidpalitji,  %■ 
Rob.  (La.)  849,  was  that  in  rsUtion  to  certain 
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Taloable  saw  mills,  and  the  court  said:  "The 
street  and  the  banks  of  the  river  are  ioci 
publiei,— out  of  commerce, — and  the  munici- 
pal authorities  are  bound  to  see  that  the  use  of 
them  by  the  public  be  not  obstructed  but  they 
have  no  potper  to  allaw  any  erection,  thereon 
rehich  may  render  their  ute  incommodious. 
Tfiey  may,  indeed,  temporarily  tolerate  worke 
thereon,  which  they  may  deem  not  injurious  to 
the  rig/cte  of  the  pubfie,  but  no  permission  of  the 
council  can  prevent  a  9ub»equent  council  from 
putting;  an  end  to  such  toleratioD."  (Ourital 
fcs.)  In  Bianion  ▼.  Lofauette,  18  La.  295,  the 
plaintiffs  enjoined  the  city  and  claimed  that 
the  city  had  no  legal  right  to  order  the  demoli- 
tion and  destruction  of  their  houses,  stores,  and 
buildino^s  which  the  evidence  showed  had  been 
built  of  brick  on  the  banks  of  the  river  "out- 
aide  of  the  front  street  or  highway,  and  be- 
tween it  and  the  riyer,"  but  this  court  reversed 
the  judgment  of  the  lower  court  sustaining 
plaintiflTs  demand,  and  dissolved  the  injunc- 
tion and  dismissed  the  suit.  The  case  of  Ber- 
beri  v.  Bemen^  3  La.  Ann.  770,  was  that  of  a 
warehouse  which  had  been  erected  by  the  de- 
fendant on  a  portion  of  the  quay  in  front  of  the 
plaintifTs  house  on  Bayou  Teche,  with  the  con- 
sent of  the  city  council  of  the  town  of  St.  Mar- 
tinsville, and  which  the  plaintiff  sought  to  have 
abated  as  a  nuisance,  and  the  court  said:  "It 
is  conceded  by  the  defendant,  in  his  applica- 
tion to  the  corporation,  that  the  place  upon 
which  the  warehouse  was  proposed  to  be,  and 
was  subsequently  built,  was  a  public  place.  It 
has  been  so  often  and  so  uniformly  held  bv  the 
former  supreme  court  that  public  places  within 
the  limits  of  a  corporation  cannot  be  appropri- 
ated to  private  use,  and  that  individual  corpor- 
ators, as  well  as  the  officers  of  the  corporation, 
have  the  right  to  prevent  such  appropriation, 
and  to  sue  for  the  demolition  and  removal  of 
buildings  erected  on  them  by  individuals,  that 
the  question  can  no  loojier  be  considered  an 
open  one.  Article  859  of  the  Louisiana  Code, 
which  provides  that  corporations  of  cities, 
towns,  and  other  places  may  construct  on  the 
public  places  in  the  beds  of  rivers  and  on  their 
banks  all  buildings  and  other  works  which 
may  be  necessary  for  public  utility,  for  the 
mooring  of  vessels  and  the  discbarge  of  their 
cargoes,  does  not  authoriee  the  erection  of  build- 
ings for  private  emolument. "  (Our  italics.) 
Carrolton  R.  Co.  v.  Winthrop,  5  La.  Ann.  86, 
was  a  similar  case.  In  McKeen  v.  Kurfuet,  10 
La.  Ann.  528,  it  was  held  that  a  cotton  shed 
built  on  the  bank  of  the  Mississippi  river, 
which  prevented  the  public  from  depositing 
their  goods  upon  the  same  at  the  usual  stage 
of  high  water,  was  an  obstruction  to  the  use  of 
the  banks  by  the  public,  and  removable  sum- 
marily as  a  nuisance.  In  8u>eenev  v.  Shak- 
speare.  42  La.  Ann.  614,Uhe  proof  showed  that 
the  plaintiff  had  leased  from  the  Texas  & 
Pacific  Railroad  Companjr  a  portion  of  the  bat- 
ture  in  front  of  its  riparian  property  on  the 
Mississippi  river  in  front  of  the  city  of  New 
Orleans,  and  had  thereon  established  certain 
piles  and  clusters  of  piles  for  the  purpose  of 
protecting  certain  hitching  posts  for  the  pur- 
pose of  securing  his  barges  and  boats  laden 
with  coal, — an  article  which  he  was  engaged 
in  selling  to  the  public;  and  we  held  that  he 
was  "without  right  or  authority  to  build 
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houses  on  the  batture,  and  rest  their  founda- 
tions upon  piles  driven  in  the  ground.  Thla 
was  an  evident  appropriation,  to  his  exclusive- 
use,  of  the  river  bank,  ...  in  direct  vio- 
lation of  the  right  of  control  and  administra- 
tion vested  in  the  citv."  In  Bueh  v.  New- 
Orleans,  43  La.  Ann.  275,  all  of  these  princi- 
ples were  examined  with  care,  and  affirmed. 

But  it  is  contended  by  defendants'  counsel 
that  a  different  doctrine  was  maintained  in* 
Watson  V.  TurnbiUl,  84  La.  Ann.  857,  and  one 
that  favors  the  theory  for  which  they  contend. 
In  that  case  the  court  employed  this  language, 
ms.  .*  "Within  the  corporate  limits,  the  city  of 
New  Orleans,  under  her  charter  and  under  the- 
general  law,  has  the  right  to  control,  manaee, 
and  administer  the  use  of  the  river  banks  for 
the  public  convenience  and  utility:  to  establislk 
wharves  and  landings;  to  erect  works  and  pro- 
vide facilities  for  the  use  of  vessels  and  water 
craft;  and  to  charge  lust  compensation  for  the- 
use  thereof."  But  that  opinion  just  as  eoL 
phaticallv  announces — and  we  desire  to  em- 
phasize the  statement—that  * 'riparian  proprie- 
tors have  no  right  to  appropriate  to  their  ex- 
dusive  U9e  these  banks,  and  they  have  no  pri- 
vate property  in  the  use  thereof,  tohieh  is  pubUe.'^ 
(Our  italics.)  This  decision  in  no  manner  im- 
peaches the  authorities  cited,  and  announces 
no  contrary  doctrine,  in  our  conception.  Hut 
counsel  particularly  attract  attention  to  that 
part  of  that  opinion  which  reads  as  follows,.* 
viz.:  "The  discretion  of  the  city  authorities- 
in  determining  what  are  proper  and  needed 
facilities  for  commerce,  and  on  what  part  of 
the  river  bank,  within  ber  limits,  they  should 
be  established,  U  mnoif&>tly  not  a  proper  sub- 
ject for  judicial  con'rol  or  interference."  But 
we  do  not  understand  the  * 'facilities  for  com- 
merce" therein  referred  to  to  mean  such  per* 
manent  structures  as  elevators,  warehouses, 
and  the  like,  for  the  exclusive  and  gratuitoua 
use  and  occupancy  of  a  single  corporation  for 
a  period  of  ninety-nine  years.  The  question 
at  issue  in  Watson  v.  TurnbuU  was  whether 
riparian  proprietors  within  the  limit  of  the 
city  of  New  Orleans  could  restrain  the  city  by 
injunction  from  placing  hitching  posts  along 
the  river  bank  in  front  of  their  property  with 
the  view  of  establishing  a  landing  place,  and 
furnishing  facilities  for  the  landing,  fastening, 
etc.,  of  coal  boats  and  other  water  craft,  and  the 
ground  assigned  for  the  injunction  was  that 
there  existed  no  necessity  of  commerce  requir- 
ing the  placing  of  such  posts;  that  plaintiffa 
had  already  placed,  at  their  own  expense,  all 
such  posts  as  were  required;  .  .  .  [and): 
that  [tbe]  said  action  [of  the  city]  would  ob- 
struct the  free  use  of  the  banks  of  the  river» 
and  cause  deterioration  in  value  to  the  prop- 
erty of  complainants."  It  is  striking  that 
the  question  presented  and  decided  in  that  case 
was  altogether  a  different  one  from  the  one  we 
have  at  the  bar,  and  that  the  "facilities  for 
commerce"  there  treated  of  are  those  exclu- 
sively relating  to  the  landing  and  fastening  of 
coal  boats  and  other  water  craft, — a  matter  of 
administration  pure  and  simple.  It  was  quite 
a  similar  case  to  that  of  Sweeney  v.  Shak- 
epeare,  42  La.  Ann.  614,  and  the  contention  of 
the  plaintiff  in  that  case  {.Watson  v.  TurnbuU^ 
was  exactly  the  opposite  to  that  of  defendants 
in  this  case.  Surely,  that  opinipsvis  not  au- 
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•thorHy  for  the  proposition  that  the  city  council 
has  power  to  grant  to  a  railroad  company  per- 
mission to  take  possession  of  all  the  battiire  in 
troDt  of  its  riparian  property  for  the  space  of 
-a  half  mile  or  more  within  the  limits  of  the 
-city,  establish  thereon  permanent  structures, 
and  build  wharves  and  landini^  places  for  ves- 
sels, and  exclusively  use,  operate,  and  maintain 
the  same  for  a  period  of  ninety-nine  years 
without  adjudication,  competition,  or  compen- 
-aation. 

The  same  question  again  arose  in  Pickles  v. 
McLellan  Dry  Dock  O?.  88  La.  Ann.  412;  the 
:8ame  beinp^  an  action  on  the  part  of  a  lessee 
from  the  city  of  New  Orleans  of  the  third  dis- 
trict ferry  across  the  Mississippi  river  to  com- 
pel the  defendant  to  remove  certain  illegal  ob- 
structions it  had  placed  upon  the  river  bank. 
Interfering  with  the  exercise  of  bis  franchise. 
^The  contention  of  the  defendant  was  that  it 
had  the  right  to  locate  its  docks  and  drive  piles 
in  the  bed  of  the  river,  because  it  was  a  ripa- 
rian proprietor  of  the  soil  in  front  of  the  dock, 
and  that  it  had  thus  located  its  docks  and  driven 
the  piles  in  pursuance  of  an  ordinance  of  the 
police  jury  of  the  parish  of  Orleans;  and  in  dis- 
posing of  that  contention  the  court  said:  "Nu- 
4nerou8  decisions  of  this  court,  in  perfect  har- 
mony with  general  jurisprudence  on  similar 
Kjuestions,  have  settleid  beyond  the  domain  of 
possible  discussion   the   doctrine  that  a  city 

•  Tested  with  the  powers  enumerated  in  the  char- 
ter of  thecity  of  New  Orleans  has  the  undoubted 
necessary  power  to  regulate  the  use  of  the  banks 
of  any  watercourse  on  which  it  borders,"  etc. — 
citing  WaUon  v.  TumbuU;  thus  placing  upon 
that  case  the  interpretation  that  the  question 
•dealt  with  and  determined  was  the  power  to 
regulate  the  use  of  the  banks  of  the  Mississippi 
'river,  and  nothing  more.  And,  as  if  to  em- 
phasize that  statement,  the  court  said  further: 
^'It  is  now  well  settled  that  this  general  right 
[of  the  city  to  regulate  the  use  of  the  banks  of 

:any  watercourse]  must  be  modified  and  con- 
trolled by  municipal  regulations  when  adop- 
'ted  in  conformity  with  chartered  authori- 
ties." In  Leonard  ▼.  Baton  Bouge,  89  Ia. 
.Ann.  275,  plaintiffs  sought,  as  owners  of 
riparian  property,  to  recover  from  the  defend- 
ant a  strip  of  butturein  front  of  the  city,  un- 
•der  the  provisions  of  Rev.  Stat.  §  818,  as  not 
'i>eing  needed  for  the  public  use;  and  the  city 
defended  partly  upon  the  ground  '*that  in  the 

•  exercise  of  her  corporate  powers,  and  to  pro- 
vide a  revenue,  lessen  the  burden  of  taxation, 

•  and  to  increase  her  facilities  of  trade  in  the 

•  article  of  fuel,  which  is  one  of  prime  necessity, 
she  permitted  a  landing  for  coal  in  front  of 
Leonard  Town,  where   Doats  and  barges  are 

•moored,  and  that  for  this  privilege  she  has 
charged  an  annual  rent."  Upon  an  examina- 
tion of  the  evidence,  we  found  that  the  coal 

•  chute  spoken  of  rested  on  trestles,  and  was  used 
-for  the  purpose  of  transferring  coal  from  bar- 
ges on  the  Mississippi  river  to  the  cars  on  the 
bank.  In  the  course  of  our  opinion,  we  said: 
"The  defendant  has  not  built,  nor  permitted  to 
•he  constructed,  upon  the  space  in  controversy, 
-any    permanent   structure.    The  city  claims 

that  she  only  permitted  and  allowed  certain 
•constructions  and  embankments  to  be  made 
from  the  bed  or  sloping  bank  of  the  river,  be- 
tween high  and  low  water,  in  the  interest  of 
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the  commercial  prosperity  of  the  city,  and  to 
meet  the  tctual  wants  of  the  people."  And  in 
the  opinion  on  rehearing  the  court  said  further 
that  the  land  in  question  was  * 'necessary  for 
public  purposes,  and  is  used  for  purposes  of  a 
public  character,  though  through  the  medium 
of  private  parties,  who  act  under  the  city's  au- 
thority only  temporarily  granted.  The  uses 
are  as  a  landing,  wharf,  and  storing  place  for 
coal  for  the  purpose  of  facilitating  the  reception 
and  distribution  of  fuel  to  the  inhabitants  at 
reasonable  prices  which  are  regulated  to  a  cer- 
tain extent,  in  the  ordinance.  .  .  .  The  public 
character  of  such  uses  is  not  destroyed  by  the 
fact  that  they  are  temporarily  farmed  out  to 
particular  individuals.  Cities  exercise,  with- 
out question,  the  right  of  designating  particu- 
lar portions  of  their  wharves  and  landings  for 
the  use  of  certain  lines  of  vessels,  or  for  the  re- 
ception of  certain  kinds  of  commodities,  and 
the  power  here  exercised  is  of  that  feneral  char- 
acter" (that  is  to  say,  the  power  of  administra- 
tion). 

The  principles  announced  in  that  decision 
are  in  strict  accord  with  those  of  WaUon  t. 
TumbuU  taid  Pickles  y.  M'LeUanBiy  Dock  Cb., 
but  they  are  diametrically  opposite  to  the  fol- 
lowing contention  of  the  defendants'  counsel, 
vis.:  "So  far  as  constructing  elevators,  build- 
ings, sheds,  railroad  tracks,  eta,  on  the  bat- 
ture  is  concerned,  the  plaintiffs  leave  out  of 
sight  entirely  the  fact  that  this  ordinance  is, 
upon  its  face,  a  mere  license  to  riparian  pro- 
prietors to  use  a  portion  of  the  batture  which 
[they]  own:  that  under  the  provisions  of  ar- 
ticle 818  of  the  Revised  Statutes,  adopted  in 
1865,  any  riparian  proprietor  within  an  incor> 
porated  city  or  town,— even  a  private  citizen, 
— who  owns  batture,  may  compel  the  [munici- 
pality], by  suit,  to  set  aside  for  his  private  uses 
so  much  of  the  batture  as  may  not  be  needed 
for  general  public  purposes."  In  our  view, 
counsel  has  altogether  misapprehended  the 
plain  intendment  and  true  import  of  that  stat- 
ute, as  will  be  seen  from  our  opinion  in  Leon- 
ard V.  Baton  Bouge,  Just  adverted  to.  It  does 
not  confer  upon  a  riparian  proprietor  the  right 
to  carve  out  a  segment  of  the  river  front,  and 
appropriate  it  exclusively  to  his  own  use;  bul 
it,  on  the  contrary,  confers  on  him  only  the 
right  to  require  the  city  to  yield  up  a  portion  of 
the  soil  of  a  river  bank,  of  a  recently  formed 
batture,  when  there  is  more  than  is  needed  for 
public  use;  leaving  the  possession  and  domin- 
ion of  the  remainder,  which  immediately  fronts 
the  river,  undisturbed.  In  oar  opinion,  that 
is  exactly  what  the  terms  of  the  ordinance  pur- 
port; for  those  of  the  1st  section  declare  fn 
plain  and  unmistakable  language  as  follows, 
viz.:  "Permission  and  authority  are  hereby 
granted  to  the  said  companies,  their  successors 
and  assigns,  to  occupy  for  their  uses  and  pur- 
poses for  the  period  of  ninety-nine  years  from 
the  date  hereof,  aU  that  part  of  the  baUurelying 
between  Toledano  and  General  Taylor  streets, 
fronting  the  property  owned  by  either  of  said 
companies,"  etc.  (Our  italics.)  The  grant  is 
further  supplemented  by  those  of  the  2d  sec- 
tion, which  provide  that  the  defendants  as 
grantees,  are  "authorized  to  construct,  main- 
tain, and  operate  upon  [said  batture]  such 
wharves,  docks,  piers,  bulkheads,  elevators, 
warehouses,  sheds,  buildings,    and   appurte" 
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naoces  as  tbe  necessities  of  their  business  may 
require/' etc.;  that  is  to  say,  such  permanent 
and  enduring  structures  as  may  be  required  to 
•effectuate  the  aforesaid  right  of  permanent  use 
and  occupancy  of  said  batture.  And,  still  fur- 
-Cher  to  supplement  the  aforesaid  ^rant,  it  is 
provided  by  §  4  "that  all  steamships,  vessels, 
and  other  water  craft  receiving  or  discharging 
•cargo  at  said  wharves  for  either  of  said  railroad 
•corn  panics,  or  any  steamboat,  ship,  vessel,  or 
other  water  craft  using  said  wharves  by  and 
with  the  consent  of  said  companies  shall  be 
•exempt  from  the  payment  of  all  wharf  dues," 
«tc.,— thus  discriminating  against  all  steam- 
■boats,  ships,  vessels,  or  other  water  craft  not 
Teceivlng  or  discharging^  cargoes  for  either  of 
«8id  corporations,  or  with  their  consent,  and 
giving  to  f  aid  corporations  the  exclusive  use  of 
-euch  wharves,  docks,  piers,  bulkheads,  eleva- 
tors, etc.,  as  they  shall  establish  on  said  batture. 
And,  to  point  and  fortify  the  forgoing  terms 
of  the  aforesaid  grant,  the  concluding  portion 
-of  said  section  declares  that  same  shall  not 
^ave  the  effect  of  "exempting  steamships,  ves- 
sels, and  other  water  craft  from  wharf  dues  for 
receiving  and  discharging  cargoes  at  or  oc- 
•ci:  pying  any  other  wharf  r  the  purport  of  that 
•clause  being  that  any  vessel,  of  any  description, 
•trading  or  dealing  with  the  defendants,  or  with 
their  consent,  at  said  wharves  and  landings, 
shall  be  exempt  from  the  payment  of  wharf 
-dues  to  the  city  or  to  the  defendants,  and  that 
«11  other  vessels,  of  any  and  evei^  kind  and 
description,  doing  business  at  other  wharves 
and  landings  of  the  city,  should  not  be  exempt 
therefrom.  It  does  not  require  argument  to 
prove  that  this  ordinance  yields  up  to  tbe  two 
defendants,  for  a  period  of  ninety-nine  years, 
not  only  the  exclusive  use  and  occupancy  of 
all  batture  in  front  of  their  properties  on  the 
Mississippi  river  between  Toledano  and  Gen- 
eral Taylor  streets,  but  also  the  exclusive  con- 
<irol  of  the  wharves,  docks,  piers,  bulkheads, 
eleyators,  And  appurtenances  thereon,  for  a 
like  period  of  ninety-nine  years.  Maniftfstlv, 
if  this  ordinance  be  maintained,  there  would 
remain  to  the  city  no  right  of  supervision  or 
Mse  of  either  batture  of  this  particular  segment 
of  the  city,  or  of  the  wharves,  or  their  enjoy- 
ment fter  control  over  them  in  tbe  interest 
of,  or  for  the  benefit  of,  tbe  public,  would  be 
entirely  lost  for  a  period  of  ninety -nine  years; 
that  is  to  say,  in  perpetuity.  The  question 
propounded  by  this  suit  is  whether  the  city 
can  lawfully  thus  give  away  the  use  of  all  the 
'batture  and  tbe  control  of  the  wharves,  and 
-surrender  the  right  to  collect  wharf  dues  of  all 
vessels  dealing  at  the  wharves  and  landings  of 
tbe  defendants,  while  collecting  from  those  do- 
ins:  business  at  all  other  wharves  and  landings. 
If  this  ordinance  is  beyond  the  power  of  Indi- 
cial  revocation  and  annulment,  the  defendants 
^ill,  no  doubt,  during  the  limited  period  of 
ten  years,  have  erected  upon  the  batture  spa- 
cious, expensive,  and  permanent  buildings  and 
structures,  such  as  elevators,  warehouses, 
docks,  piers,  etc.,  and  will  have  established 
•thereon  connections  between  them  and  their 
wharves  and  landings.  They  will  have  con- 
structed railroad  tracks  along  the  whole  length 
thereof,  crossing  all  intervening  streets,  and  ac- 
companied with  sidings,  switches,  and  turn- 
•outs,  such  as  are  usual*  convenient,  and  neces- 
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sary  for  terminal  facilities  of  the  two  great 
transcontinental  systems  which  the  defendants 
represent.  There  is,  in  our  conception,  no  au- 
thority for  the  proposition,  either  in  the  ordi- 
nance or  the  law.  The  Civil  Code  provides 
that  "the  corporations  of  cities  ana  towns 
and  other  places  may  construct  on  the  public 
places,  in  the  beds  of  rivers,  and  on  tbeir  banks, 
all  buildings  and  other  works  which  may  be 
necessary  for  public  utility  for  the  mooring  of 
vessels,  and  the  discharge  of  tbeir  cargoes, 
within  the  extent  of  their  Bmits."  Article  863. 
But  this  provision  of  law  does  not  authorize 
the  city  to  build  permanent  structures  on  tbe 
battures  or  banks  of  navigable  rivers  for  the 
exclusive  enjoyment  and  use  of  private  indi- 
viduals or  corporations,  or  to  grant  them  per- 
mission to  do  so. 

But  there  are  some  authorities  which  have 
been  cited  and  relied  upon  as  supporting  the 
theory  contended  for  by  the  defendants,  and 
which  should  not  pass  unnoticed.  One  of  those 
cases  is  EUerman  v.  Morgan' %  L.  d  T,  R.  db  8. 
8.  Co.  84  La.  Ann.  698.  But  that  decision,  in 
our  view,  presents  an  altogether  different  ques- 
tion. The  plaintiff,  Ellerman,  like  the  con- 
struction and  improvement  company  in  this 
suit,  was  the  farmer  or  lessee  of  the  public 
wharves  of  the  city,  and  sought  to  compel  tbe 
defendant  to  pay  wharfage;  and  the  latter  re- 
sisted upon  the  ground,  among  others,  that 
"the  light  to  build  and  use  wharves  was  con- 
ceded them  and  their  vendors  by  the  state  [of 
Louisiana],  and  .  .  .  [that]  the  concession 
was  a  consideration,  or  inducement  for  the 
building  of  the  railroad,  and  constitutes  a  con- 
tract, the  obligation  of  which  cannot  be  im- 
paired." And  the  opinion  shows  that  under  a 
city  ordinance  then  existing  tbe  right  of  the 
wharf  lessee  to  collect  wharf  charges  was  re- 
stricted to  the  wharves  and  piers  which  were 
"furnished  by  tbe  city,"  and  that,  as  the 
wharves  in  question  had  been  built  by  tbe  de- 
fendant, nothing  was  due  the  plaintiff:  citing 
Cannon  v.  New  Orleans,  87  U.  8.  20  Wall.  677. 
22  L.  ed.  417;  New  Orleans  v.  Wilmot,  81  La. 
Ann.  65.  But,  aside  from  that  proposition, 
the  railroad  company  based  its  exemption  from 
the  control  of  the  city  on  a  contract  made  with 
the  state,  as  a  sovereign,  in  whom  the  police 
power  is  vested  primarily.  The  city  was  with- 
out power  to  make  such  a  contract.  And  in 
Cannon  v.  Neio  Orleans  Xhe  court  said:  '*It  is 
a  doctrine  too  well  settled,  and  a  practice  too 
common  and  too  essential  to  the  interests  of 
commerce  and  navigation,  to  admit  of  a  doubt, 
that  for  the  use  of  such  structures  [the  wharves], 
erected  by  individual  enterprise,  and  recognized 
everywhere  as  private  property,  a  reasonable 
compensation  can  be  exacted.  And  it  may  be 
safely  admitted  also,  that  it  is  within  the  power 
of  the  state  to  regulate  this  compensation  so  as 
to  prevent  extornon,  a  power  which  is  often 
very  properly  delegated  to  the  local  municipal 
authority."  The  principle  announced  in  that 
case  is  very  well  illustrated  in  New  Orleans, 
M,  d  T.  B.  Co.  V.  EUerman,  105  U.  8.  166, 
26  L.  ed.  1015,  which  reviews  the  opinion  of 
our  predecessors  in  New  Orleans  v.  New  Or- 
lean»,  N,  A  C.  R,  Co.  27  La.  Ann.  414,  involv- 
ing the  same  subject-matter  as  the  EUerman 
Case.  Vide  supra.  That  decision  may  be 
fairly  summarized  as  follows,  vis.:^~The  railr 
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road  company  havlDg  secured  the  passa^  o 
an  act  of  tbe  legislature  in  1869  granting  it  the 
right  "to  inclose  and  occupy  for  its  purposes 
and  uses"  a  portion  of  the  batture  on  the  river 
in  front  of  the  city  of  New  Orleans,  erected 
upon  the  same  wharyes  for  the  use  of  vessels, 
and  maintained  same  at  its  own  expense. 
Claiming  as  lessee  of  tbe  city  under  a  contract 
of  187o,  tbe  plaintiff  enjoined  the  railroad  com- 
pany from  tbe  further  use  of  the  batture,  levee, 
and  wharves  as  proposed,  alleging  that  it  bad 
their  exclusive  administration.  In  stating 
the  claim  of  the  wharf  lessee,  and  what  the  de- 
cision of  the  court  in  27  La.  Ann.  414,  was,  the 
supreme  court  said:  *'What  that  decision  did 
affirm,  however,  was  that  the  disposal  of  the 
public  right  in  the  premises,  as  a  wharf,  was 
in  tbe  state,  to  the  exclusion  of  the  city,  so 
that  if  tbe  joint  resolution  [of  tbe  legislature] 
bad  been  a  cession  to  a  natural  person,  as 
riparian  proprietor,  to  improve  the  premises 
as  a  landing  place  for  water  craft  and  for  load- 
ing and  unloading  cargoes,  by  building  levees 
and  wharves  at  bis  own  expense,  with  the  right 
to  charge  reasonable  wharfage  for  their  use,  it 
would  have  been  conclusive  upon  tbe  city  and 
those  claiming  in  its  right.  And,  construing 
the  grant  to  the  company  as  limiting  the  use 
of  the  property  as  a  wharf  to  purposes  strictly 
incident  to  its  corporate  business,  still,  In  or- 
der that  it  should  be  beneficial  to  that  extent, 
it  would  be  essential  that  the  company  should 
have  tbe  right  to  exclude  all  other  uses;  and 
this  would  effectually  withdraw  it  from  the 
jurisdiction  of  the  city  authority  over  tbe  gen- 
eral subject  of  the  public  wharves.  Neither 
would  this  be  in  derogation  of  any  vested  right 
of  tbe  city.  Whatever  powers  the  municipal 
body  rightfully  enjoys  over  tbe  subject  are  de- 
rived from  the  legislature.  They  are  merely 
administrative,  and  may  be  revoked  at  any 
time,  not  touching,  of  course,  any  proper^  of 
tbe  city  actually  acquired  in  tbe  course  of  ad- 
ministration." The  judgment  of  tbe  court  re- 
jected the  demand  of  £llerman,  and  maintained 
tbe  exclusive  right  of  the  railroad  company  to 
use  the  wharves  and  landings  which  it  had 
constructed  upon  the  batture  in  front  of  its 
riparian  property;  but  the  opinion  is  rested  en- 
tirely upon  a  grant  by  tbe  legislature  to  the 
company  prior  in  date  to  that  of  the  lease  of 
tbe  plaintiff  from  tbe  citv.— holding  that  this 
legislative  grant  effectually  withdrew  the  use 
of  the  wharves,  and  the  right  of  tbe  city  to  ad- 
minister them,  "from  the  jurisdiction  of  the 
city  over  the  general  subject  of  tbe  public 
wbsrves."  The  opinion  further  affirms  that 
whatever  power  the  city  enjoys  over  the  sub- 
ject is  derived  from  tbe  state,  and  that  they 
are  purely  administrative  and  revocable  at  the 
will  of  the  city  council.  But  the  court  was 
guarded  in  making  that  statement,  and  coupled 
therewith  tbe  declaration  that  tbe  revocation 
of  any  administrative  function  which  tbe  mu- 
nicipal authorities  bad  granted  to  a  private  iu- 
dividual  or  corporation,  such  as  tbe  use  of  tbe 
wharves,  would,  of  course,  not  touch  any 
property  of  the  city  "actually  acquired  in  the 
course  of  administration."  And  by  analogy 
tbe  city  would,  in  case  of  revocation  of  a 
grant,  be  under  equal  obligation  to  save  the 
property  of  tbe  grantee.  Applying  tbe  prin- 
ciples announced  in  that  case  to  the  one  at  bar, 
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it  is  evident  that  this  court  cannotafflrm  tb* 
legality  of  the  ordinance  under  consideration, 
as  it  IS  founded  upon  neither  a  legislative 
grant  nor  legislative  authority,  and  because 
the  city  has,  under  its  charter,  only  a  power 
of  administration  of  the  batture  for  the  public. 
But  it  must  be  observed  that  the  legislature 
did  not  grant  to  the  railroad  company,  in  the 
case  cit^,  any  such  right  or  privilege  as  this 
ordinance  proposes,  without  the  sanction  of 
legislative  authority. 

Attention  has  been  attracted  to  the  opinion 
of  this  court  in  New  Orleans  v.  Great  South- 
ern TeUph,  dk  TeUg.  Co,  40  La.  Ann.  41,  but 
we  do  not  think  it  is  applicable.  It  involves 
no  question  of  servitude  upon  a  riparian  es- 
tate or  batture  or  wharfage,  but  the  permission 
of  tbe  city,  granted  **to  tbe  defendant,  to  con- 
struct and  maintain  telephone  lines  on  it» 
streets."  But  the  city  ordinance  was  author- 
ized by  a  special  enabling  act  of  the  legisla- 
ture. Act  No.  124  of  1880.  The  provisions 
of  that  act  were  not  only  consulted  by  the 
court  in  tbe  preparation  of  their  opinion,  but 
they  were  incorporated  in  it 

Also,  to  tbe  case  of  f^tetena  v.  Walker,  15  La. 
Ann.  577.  The  wharf  and  warehouse  under 
consideration  in  that  case  were  erected  upon 
tbe  banks  of  tbe  Bayou  Teche,  in  front  of  & 
public  square,  with  the  sanction  of  the  coun- 
cil of  the  town  of  Franklin;  but  these  con- 
structions were  authorized  by  a  special  act  of 
tbe  legislature  of  1857,  and  the  plaintiff  found 
it  a  necessity  of  bis  case  to  urge  tbe  unconsti- 
tutionality of  the  statute.  Of  that  question 
tbe  court  said:  "If  tbe  effect  of  this  legislation 
was  to  defeat  tbe  righu  of  the  public  by  a 
transfer  of  tbe  public  property  to  the  exclu- 
sive use  and  control  of  private  individuals,  the 
position  assumed  by  tbe  plaintiff  would  not  be 
without  force.  But  the  statute  is  susceptible 
of  a  different  construction,  and  does  not,  in 
our  opinion,  confer  such  unlimited  powers- 
upon  the  municipal  authorities.  The  erection 
of  these  wharves  and  buildings,  instead  of 
being  detrimental,  must  necessarily  be  subser- 
vient, to  commerce;  otherwiae  the  privilege  i^ 
abused,  and  the  courts  will  grant  the  public 
adequate  remedy."    (Our  italics.) 

Likewise,  to  tbe  opinion  of  the  supreme 
court  in  Dartmouth  CoUege  v.  Woodward,  17  U. 
8.  4  Wheat.  518,  4  L.  ed.  629.  In  that  case  it 
was  ascertained  and  held  that  the  British  Crown 
had  granted  a  charter  to  tbe  college  in  1769, 
prior  to  tbe  establishment  of  the  government 
of  the  United  States,  which  the  Revolution  did 
not  dissolve,  and  that  the  subsequent  statute 
of  the  state  of  New  Hampshire,  altering  the 
same  without  the  consent  of  the  corporation, 
was  an  attempted  impairment  of  a  contract 
which  was  protected  by  the  United  States  Con- 
stitution. 

And  finally  to  the  decision  in  New  Orleans 
V.  Louisiana  Consir.  Co.  140  U.  S.  654,  85  L. 
ed.  556.  In  that  suit  was  involved  the  ques* 
tion  whether  the  city  had  so  changed  tbe  char- 
acter and  destination  of  a  portion  of  the  bat- 
ture in  front  of  four  of  its  public  squares  as  to- 
render  same  liable  to  seizure  under  execution; 
tbe  contention  on  the  part  of  the  plaintiffs  in 
that  case  being  that  tbe  city  had  made  a  loeusf 
publicfjs  private  property,  through  the  instru- 
mentality of  an  ordinance  which  provided  fot 
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the  shelter  and  protection  of  the  suinir  and 
molasaes  received  at  the  port  of  New  Orleans, 
the  terms  of  which  granted  defendants  the  ex- 
clusive right  to  this  use  for  the  term  of  twentv- 
five  years.  The  court  held  that  the  grant  did 
not  have  that  effect.  But  the  ordinance  pro- 
vided that  the  contemplated  sheds  should  not 
approach  within  150  feet  of  the  wharves  in  front 
of  the  sugar  landing:  and  it  specificallv  provided 
that  at  the  end  of  twenty-five  years  the  city 
was  to  have  the  option  of  terminating  the  lease 
and  taking  the  sheds  at  half  their  appraised 
value,  or  of  extending  the  same  for  a  further 
period  of  fifteen  years,  at  the  end  of  which 
Ihey  were  to  revert  to  the  city. 

Upon  a  careful  study  of  those  cases,  we  have 
been  unable  to  discover  in  them  anything  con- 
trary to  the  opinions  of  this  court  we  have  col- 
lated above. 

But  the  contention  of  plaintiffs'  counsel  goes 
further.  It  directs  our  attention  to  certain 
provisions  of  the  Constitution,  which,  he  ar- 
gues,—and  with  force  and  plausibility,— ren- 
der it  very  doubtful  whether  the  legislature 
could  constitutionally  exercise  the  authority  of 
«nacting  a  law  enabling  the  city  to  pass  and 
promulgate  such  an  oroinance  as  the  one  un- 
der review.  Among  the  number  we  may  cite 
the  following,  viz.:  *'The  general  assembly 
shall  have  no  power  to  grant  or  to  authorize 
any  parish  or  municipal  authority  to  grant  any 
extra  compensation,  fee,  or  allowance  to  a  pub- 
lic officer,  agent,  servant,  or  contractor;  nor 
pay,  nor  authorize  the  payment,  of  any  claim 
against  the  state,  or  any  parish  or  municipality 
of  the  state,  under  any  agreement  or  contract 
made  without  express  authority  of  law;  and  all 
such  unauthorized  agreements  or  contracts 
ahall  be  null  and  void."  Const,  art.  45.  "The 
general  assembly  shall  not  pass  any  local  or 
special  law  on  the  following  subjects,  m.; 
*'.  .  .  Granting  to  any  corporation,  asso- 
ciation, or  individual  any  special  or  exclusive 
right,  privilege,  or  immunity."  Id.  40.  "The 
general  assembly  shall  have  no  power  to  release 
or  extinguish,  or  to  authorize  the  releasing  or 
extinguishing,  in  whole  or  in  part,  the  indebt- 
edness, liability,  or  obligation  of  any  corpora- 
tion, or  individual  to  the  state,  or  to  any  par- 
ish or  municipal  corporation  therein."  Id.  57. 
"The  exercise  of  the  police  power  shall  never 
be  abridged,  nor  so  construed  as  to  permit  cor- 
porations to  conduct  their  business  in  such 
manner  as  to  infringe  the  equal  rights  of  in- 
dividuals or  the  general  well  being  of  the  state." 
Id.  285.  And  finally  the  Constitution  provides 
that  "no  monopoly  or  exclusive  privilege  shall 
exist  in  this  sUte,"  etc.  Id.  248.  (Our  italics.) 
A  mere  casual  glance  at  the  foregoing  consti- 
tutional provisions  suggests  a  manifest  incom- 
patibility between  them  and  a  legislative  act 
of  the  purport  of  City  Ordinance  No.  11,765. 

In  any  light  In  which  that  ordinance  can  be 
viewed,  in  bur  opinion,  it  seems  to  be  utterly 
illegal  and  vltra  mres,  and  can  found  no  right 
in,  and  secure  no  privilege  to,  the  defendants. 
Entertaining  this  view,  we  are  of  opinion  that 
plaintiffs'  petition  states  a  cause  of  action,  and 
that  the  Judgment  appealed  from  should  be 
reversed,  and  the  cause  be  remanded  for  a  trial 
upon  its  merits. 

It  is  therefore  ordered  and  decreed  titat  (he 
judgment  appealed  from  be  annulled  and  fv- 
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versed,  and  it  is  further  ordered  and  decreed 
that  the  cause  be  remanded  to  the  lower  court, 
to  be  therein  proceeded  with  according  to  law 
and  the  views  herein  expressed.  And  it  is  final- 
ly ordered  and  decreed  thst  the  costs  of  ap- 
peal be  taxed  against  the  defendants  and  appel- 
lees, and  those  of  the  lower  court  await  final 
Judgment  thereon. 

Nicholls.  Ch.  J.:  I  concur  in  the  decree. 

Miller*  J. ,  concurring: 

This  case  is  here  only  on  an  exception  of  no 
cause  of  action.  It  is  a  suit  by  citizens  and 
taxpayers  assailing,  as  an  illegal  encroachment 
of  the  public  right,  an  ordinance  of  the  coun- 
cil disposing  of  the  batture  If  in  any  respect 
the  case  discloses  a  cause  of  action,  the  case 
must  go  back.  Our  courts  have  recognized  the 
riffht  of  action  of  the  citizens  in  controversies 
of  this  nature,  but,  if  we  are  to  deal  with  the 
important  questions  discussed  at  the  bar,  it 
will  be  far  liietler  to  have  an  appeal  on  the  mer- 
its. The  ordinance  proposed  to  grant  to  the 
railroad  company  all  tlie  batture  between  Gen- 
eral Taylor  and  Constantinople  streets  in  front 
of  the  property  owned  by  the  companies  (of 
which  frontage  we  have  no  knowled^),  for  the 
period  of  ninety  nine  years,  to  build  wharves, 
buildings,  warehouses,  and  appurtenances  for 
the  uses  of  the  companies.  A  long  line*  of  de- 
cisions has  affirmed  that  the  municipal  authori- 
ties have,  in  respect  to  that  space  defined  as 
between  the  front  row  of  houses,  or  property 
line,  on  Front  street,  and  the  river,  only  the  ad- 
ministrative function,  and  no  power  of  aliena- 
tion. In  the  charter — the  measure  of  all  power 
the  city  can  exert — it  is  difficult  to  find  the  au- 
thority for  this  ordinance,  dealing  with  this 
batture.  It  is  said  the  oitiinance  proposes  no 
alienation.  If  by  this  is  meant  that  the  nine- 
ty-nine-year feature  distinguishes  it  from  a 
conveyance,  it  seems  to  me  the  difference  is 
one  of  phraseology.  That  public  uses  are  de- 
fined in  the  Code  needs  no  discussion.  The 
ordinance  gives  all  theriehts  of  occupancy  and 
enjoyment  for  the  uses  of  these  companies  that 
ownership  can  convey.  Our  law  makes  liberal 
provision  for  the  withdrawal,  on  the  demand 
of  the  riparian  owner,  of  such  part  of  the  bat- 
ture on  his  front  as  may  have  become  unneces- 
sary for  the  public  use.  If  the  city  itself  is 
the'  front  proprietor,  it  can  exact  the  same 
right  of  withdrawal  conferred  on  all  riparian 
owners.  This  provision,  it  seems  to  me,  would 
afford  the  companies  the  method  entirely 
within  the  law  of  utilizing  the  front  property 
and  batture  the  ordinances  state  they  own. 
Whenever  batture  is  withdrawn,  enough  must 
be  left  for  public  use.  This  ordinance  takes 
all,  and  practically  for  all  time.  Whether  ac- 
cretion in  the  future  expands  this  batture,  or 
the  encroachment  of  the  river  diminishes  the 
area,  tl;e  ninety  nine-year  ordinance  is  to  stand 
an  impediment,  I  think,  to  that  control  of  pub- 
lic places,  apt  to  become  requisite,  conferred 
on  the  council  for  the  public  good,  and  with 
which,  I  think,  the  city  cannot  part. 

A  few  years  since  we  witnessed  the  sale, 
under  execution,  as  private  property,  of  part 
of  the  public  levee,  on  which  the  city  had  au- 
thorized the  erection  of  sheds,  to  shelter  prod- 
ucts  landed  on   the   levee,     Tl^e   Supreme 
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Court  of  tbe  United  Statef  annulled  the  sale, 
aoDOunciDg  In  its  opinion  that  which  is  not 
at  all  novel  to  us  here,— that  the  council, 
clothed  only  with  the  power  of  administration, 
bad  no  power  of  alienation  of  the  public  levee; 
nor  had  it  by  that  ordinance  undertaken  to  do 
so.  The  principle  of  that  decision  is  pertinent 
in  this  discussion.  With  the  limitations  given 
full  force,  on  the  power  of  the  council  with 
respect  to  batture,  the  line  of  my  investigation 
has  left  no  doubt  on  my  mind  of  the  compe> 
tency  of  the  council  to  give  to  railroads,  or 
other  corporations  connected  with  our  com- 
merce, privileges  to  build  and  maintain 
wharves,  elevators,  docks,  or  other  construc- 
tions on  the  batture,  or  extending  into  the 
river,  of  a  character  to  serve  the  uses  of  com- 
merce. Such  privileges  have  been  of  constant 
recognition.  It  is  not  within  the  province  of 
our  opinion  only  on  the  exception  to  say  more 
as  to  such  privileges,  their  scoi)e,  or  as  to  the 
supervision  they  imply  of  tbe  city  authorities. 
I  have  endeavored  to  say  briefly  what  the  dis- 
cussion here  seems  to  invite,  and  thus  indicate 
my  view  in  general  propositions  as  to  tbia  or- 
dinance. I  concur  in  tbe  decree,  which  simply 
remands  the  case  for  trial  on  the  merita. 

Breanzy  J.,  dissenting: 

The  Louisiana  Construction  &  Improvement 
Company,  one  of  the  appellants,  claims  to 
have  a  loeus  standi  in  court  for  the  reasons,  it 
alleged,  that  it  has  complied  with  its  contract 
as  farmer  of  the  revenues  of  the  public  wharves; 
that  performance  on  its  part  involved  tbe 
necessity  of  making  large  improvements,  and 
annually  expending  large  amounts;  that  one 
of  the  covenants  of  the  contract  required  that 
wharfage  should  not  be  charged  at  any  of  the 
wharves  and  landings  improved  for  or  by 
the  city;  and  that,  in  consequence,  the  grant 
herein  involved  is  illegal.  In  addition  to  this 
special  ground,  the  appellant  company  and 
three  other  taxpayers  represent  that  the  city 
of  New  Orleans  unlawfully  attempts  to  grant 
to  the  Illinois  Central  Railroad  Company  and 
to  the  Yazoo  &  Mississippi  Valley  Railroad 
Company,  for  the  period  of  ninety- nine  years, 
the  public  batture  on  the  banks  of  the  Missis- 
sippi river,  between  Toledano  and  Gkneral  Tay- 
lor streets,  fronting  property  owned  by  the  de- 
fendant companies  between  these  streets.  The 
preamble  of  the  ordinance  assailed  sets  forth 
the  purpose,— to  extend  the  commerce  of  the 
port,  and  facilitate  the  business  of  the  defend- 
ants; and,  to  that  end,  the  body  of  the  ordi- 
nance grants  permission  and  authority  to  the 
defendant  railroad  companies  to  occupy,  for 
their  uses  and  purposes,  the  batture,  for  tbe 
period  alleged  by  the  plaintiffs.  They  (the 
defendants,  common  carriers)  are  also  author- 
ized to  construct  thereon  wharves,  docks,  piers, 
bulkheads,  elevators,  warehouses,  sheds,  build- 
ings, and  appurtenances,  at  their  expense;  and 
they  are  required  to  conform,  as  nearly  as  pos- 
sible, to  a  stated  standard  in  the  construction 
of  the  wharves.  The  other  improvements  by 
tbe  terms  of  the  ordinance,  include  steam  lo- 
comotives and  other  motive  power  These  are 
to  be  located  upon  the  wharves,  and  along  tbe 
wharves  on  the  river  front,  between  the  streets 
before  named,  with  the  further  right  of  cross- 
ing intervening  streets,  and  of  connecting  the 
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tracks,  switches,  and  turnouts  with  tbe  track 
of  the  New  Orleans  Pacific  Railroad  Company 
on  Water  street,  and  with  the  wharves,  docks,, 
elevators,  and  buildings  that  the  defendant 
compaoies  may  construct  upon  the  batture 
and  upon  their  property.  Tbey  are  also  au* 
thorized  to  operate  a  single  track,  with  neces- 
sary switches,  sidings  and  turnouts,  from  cer* 
tain  points  designated  in  the  ordinance.  The 
ordinance  exempts  steamships  and  other  water 
craft  receiving  or  discharging  cargo  at  these 
wharves  for  either  of  the  defendant  companies, 
or  with  their  consent,  from  the  payment  of 
wharfage  dues.  In  other  words,  in  the  lan- 
guage of  g  4,  of  the  ordinance,  all  water  craft 
"receiving  or  dlscharffing  cargo  at  said  wharves 
for  either  of  said  railro^  companies,  or  any. 
steamships,  vessels,  or  other  water  craft  using 
said  "vharves  by  and  with  the  consent  of  said 
railroad  companies,  shall  be  exempt  from  pay- 
meoi  of  all  wharf  dues,  but  this  shall  not  ez- 
empi  steamships,  vessels,  or  other  water  craft 
froiii  wbarf  dues  for  receiving  or  discharging 
cai^  at  or  occupying  any  other  wharf."  The 
defendants  pleaded  several  grounds  of  ex- 
ception, and  the  exception  of  no  cause  of 
action  in  the  alternative,  which  was  sus- 
tained by  the  district  court.  We  pass  without 
comment  (as  it  would  serve  no  purpose  in  sup- 
port of  our  conclusions)  all  the  grounds  pleaded,, 
save  those  included  in  the  plea  of  no  cause  of 
action. 

The  Special  Injury  Averred  by  One  of  the 
Plaintiffs. 

First,  it  is  insisted  that  the  Louisiana  Con- 
struction &  Improvement  Company,  in  its  in- 
dividual capacity,  is  exposed  to  personal  in- 
jury, which  it  alleges  it  seeks  to  avert  by 
intervening  in  this  suit,  and  by  ioining  the  other 
plaintiffs,  who  are  resident  citizen  taxpayers 
of  the  city  of  New  Orleans.  This  intervening 
company  is  lessee  of  the  public  wharves  ana 
landings  of  the  city  from  Toledano  to  Piety 
streets  (a  distance  on  the  river  front  not  in- 
cluded in  the  license  to  the  defendant  railroad 
companies)  for  the  term  of  ten  years  from  tbe 
date  of  the  lease.  It  alleges  substantially  that 
the  wharf  charges  agreed  upon  between  it  and 
tbe  city  embraced  a  rate  of  charges  for  all 
wharves,— those  to  be  charged  by  it,  and  those 
to  be  charged  by  the  city,  outside  of  the  limits 
of  the  terntory  included  in  the  lease.  It  alsc> 
alleged  that  it  agreed  to  these  conditions,  and 
subsequently  exx)ended  large  amounts  in  the 
construction  of  wharves  and  other  improve- 
ments of  the  public  landings,  thinking,  it 
averred,  that  the  wharfage  dues,  if  charged, 
would  reimburse  it  for  the  large  expenditures 
made.  It  urges  that  the  city  has  delated  its 
contract  by  gratuitously  allowing  to  the  de- 
fendants a  portion  of  tbe  public  landings  above 
the  territorial  limits  of  its  own  grant.  It  ap- 
pears to  me  that  the  righw  granted  to  the 
Louisiana  Construction  &  Improvement  Com- 
pany was  confined  by  the  words  of  the  act 
granting  the  right  to  the  shores  designated  in 
the  lease;  but,  conceding  for  tbe  moment  that 
the  letter  of  the  act  is  as  extensive  as  it  is  claimed 
bv  this  company,  the  interpreti^tion  is  impossi- 
ble that  would  entitle  the  farmer  of  the  revenues 
to  control  the  rate  of  wharfage  of  wharves  not 
within  the  territorial  limits  covered  by  the 
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lease.  The  city  was  without  the  power  to 
make  such  an  agreement.  New  Orleans^  M,  dt 
T.  R.  Co,  V.  Ellerman,  105  U.  S.  166-174.  26 
L.  ed.  1015,  1018.  But  I  have  conceded  more 
than  the  act  of  lease  grants  to  the  Louisiana 
Construction  &  Improvement  Company.  After 
a  careful  reading  of  the  many  sections  of  the 
act,  I  am  convinced  that  it  was  not  the  inten- 
tion of  the  city  to  transfer  to  this  company  the 
right  to  control  the  rate  of  charges  at  other 
wharves  than  those  expressly  leased.  There 
is  no  express  stipulation  in  the  contract  of  lease 
regarding  the  city  front  not  leased.  Without 
such  a  stipulation,  it  would  he  difficult  to 
conclude  that  the  unleased  portion  was  sub- 
jected to  the  same  charges  for  wharfage,  with- 
out regard  to  the  will  of  the  municipality. 
In  my  view,  the  lessees  did  not  acquire  the 
right  to  control  the  rate  of  charges  on  the  river 
front  not  leased  to  them. 

The  City  has  not  Alienated  a  Public  Right 

The  next  proposition  relied  upon  by  the  ap- 
pellants is  that  the  city  of  New  Orleans  was 
without  power  to  destroy  or  change  a  public 
servitude,  and  deliver  a  portion  of  the  shores  to 
the  dominion  and  control  of  private  corpora- 
tions. In  view  of  the  facts,  I  do  not  think  this 
proposition  can  be  sustained.  The  city  has 
granted  a  license  to  a  corporation  to  use  a  por- 
tion of  the  banks  of  the  river.  It  does  not 
hold  from  the  citv  a  right  at  all  translative  of 
propertv.  The  aominion  is  not  illegally  af- 
fected by  the  ordinance  assailed.  The  prop- 
erty remains  the  property  of  the  riparian  own- 
ers, subordinate  to  the  servitudes  imposed  for 
public  utility. 

Within  Constitutional  LimiUtiona. 

Another  objection  urged  bv  the  plaintiffs 
against  the  ordinance  assailed  is  that  it  was 
contraiy  to  articles  45  and  56  of  the  Constitu- 
tion, prohibiting  the  public  authorities  to 
"loan,  pledge,  or  grant"  any  property  of  the 
state  or  city  to  any  person  or  corporation,  pub- 
lic or  private.  The  word  *  'grant,"  as  employed 
in  the  article  of  the  Constitution,  does  not  in- 
clude a  mere  "permit"  or  "license."  They  are 
all  public  works.  In  lieu  of  wharfage  dues 
the  city  elected  to  accept  additional  facilities 
to  commerce  on  the  line  indicated.  We  do 
not  think  that  the  license  has  anything  about 
it  of  the  gratuitous,  and  that  it  is  the  "grant" 
which  the  Constitution  prohibits.  The  pur- 
pose was  the  improvement  of  the  port,  and  ad- 
ditional facilities  to  public  commerce. 

Powers  Delegated  to  the  City. 

Another  objection  of  the  plaintiffs  is,  as  I 
interpret,  that  no  authority  was  given  to  the 
city  in  any  case,  and  for  any  purpose,  to  grant 
a  license  as  here  granted,  and  that  it  was  never 
intended  to  grant  or  to  let  any  public  batture 
or  river  bank  for  any  purpose  for  a  period 
longer  than  ten  years,  nor  to  authorize  anyone 
to  impair  or  destroy  the  right  of  government 
of  the  general  public.  May  it  not  be  said,  in 
answer  to  plaintiff's  last  clause  of  the  objection, 
that  the  city  has  not  impaired  the  rights  vested 
in  third  persons,  or  destroyed  any  common 
right,  by  authorizing  repairs  at  a  designated 
point  on  expressed  conditions.  The  ordi- 
nance has  only  modified  the  uae.  The  im- 
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provements  permitted  are  public.  Reverting 
to  the  alleged  want  of  delected  power  in  tho 
council  urged  in  the  first  division  of  the  objec- 
tions I  am  considering,  it  must  be  taken  for 
granted  that  no  one  will  assert  that  the  city 
did  not  have  control  and  management  of  the 
wharves,  landings,  and  quays.  Under  this, 
grant  of  power,  the  corporation  may  adopt 
such  means  as  are  required  in  the  interest  of 
proper  control  and  good  management.  Was 
It  not  within  the  power  granted  of  legitimate- 
control  and  management?  In  SchwarU  v. 
Thirty  Tu}0  Flat  Boats,  14  La.  Ann.  248,  244, 
I  find  an  affirmative  answer.  The  farming  of 
markets,  port  dues,  and  other  similar  acta,, 
said  the  court,  are  acts  of  administration.  The- 
public  is  the  great  usufructuary.  The  corpo- 
ration is  the  administrator,  and,  as  such  haa 
the  power  to  "license"  and  "permit"  the  use- 
as  was  proposed  bv  the  ordinance  assailed.  la 
addition  to  the  delegated  power  of  adminis- 
tration, there  are  special  powers  delegated. 
The  council  may  farm  out  the  wharves.  Why 
should  not  this  power  cover  or  include  the 
secondary  right  of  granting  a  license? 

Quod  Minimum  Sequendum  Ert, 

Again,  the  city  unquestionably  had  the 
power  to  refuse  to  riparian  owners  the  right  to 
erect  wharves.  Upon  this  point  it  has  been, 
decided  that  a  power  to  refuse  to  riparian  own- 
ers the  iiiffht  to  construct  wharves  included  the 
additional  power  to  grant  the  right.  Baltimore' 
V.  White,  2  Gill.  459.  It  has  even  been  treated, 
or  considered  as  one  of  the  implied  powers  of 
a  corporation.  "In  the  earliest  times  of  the 
colony,  before  the  passage  of  anv  ordinance^ 
upon  the  subject,  wharves  were  built  by  the 
proprietors  of  land  bounding  on  the  sea,  by  the- 
permission  or  authority  of  the  towns."  Com,. 
v.  Raxbury,  9  Gray.  514.  Lastlv,  on  this  point 
**the  corporation  bad  the  exclusive  right  to. 
determine  when  and  to  what  extent  the  riparian 
proprietors  might  take  possession  of  the  bat- 
ture." Remy  v.  Municipality  No,  f ,  12  La.. 
Ann.  500. 

Limit  of   License   and  Want  of  Advertise- 
ment. 

Other  grounds  relied  upon  by  plaintiffs  are 
that  the  limits  of  the  license  (ninety -nine  years), 
and  the  failure  to  advertise  the  grant  for  sale 
and  invite  competitive  bidders,  affected  the 
grant  with  nullity.  The  riparian  ownership 
of  the  shores  of  waters  is  of  great  antiquity, 
and,  from  the  earliest  period  in  the  history  of 
the  civil  law,  that  ownership  has  carried  with, 
it  rights  and  privileges  not  enjoyed  by  third 
persons.  In  the  Institutes  of  Justinian  it  ia. 
announced  with  oracular  brevity:  Fraterea 
quod  per  aluvionum  agro  flume n  afffecitjure- 
gentium  nobis  acquiritur;  i.  e,,  "Whatever  the 
river  has  added  to  your  lands  becomes  yours.*** 
The  principle  governs  in  the  matter  of  the 
banks  of  the  river  here  as  it  applied  to  the 
borders  of  the  Tiber  under  the  reigo  of  Au- 
gustus. But  the  right  of  the  owner  is  subor- 
dinate to  a  servitude  inoposed  for  public  or 
common  utility.  Rev.  Civ.  Code,  art.  665. 
In  our  view,  however,  the  municipal  author- 
ities may  grant  to  him  a  right  or  privilege  on 
the  river  banks,  immediately  in  front  of  hiei 
lands,  Uiat  they  might  properly  deny  to  one 
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who  Is  Dot  the  owner  of  the  adajcent 
laod9,  provided  always  so  as  not  to  work 
AD  injury  to  the  public.  "The  right  of 
the  general  assembly  to  grant  the  right  to  cor- 
porations or  individuals  to  make  and  maintain 
wharves  has  long  been  settled."  New  Orleans, 
M,  db  T.  R  Co.  V.  Mlerman,  105  U.  8.  166, 
174,  26  L.  ed.  1016,  1018.  citing  approvingly, 
Jblice  Jury  v.  Shrerepart,  5  La.  Ann.  661; 
Stevens  v.  Walker,  15  La.  Ann.  577?  State, 
Belden,  v.  Fagan,  22  La.  Ann.  645;  Ooukl  v. 
ffudsan  River  B.  Co.  6  N.  Y.  628:  People  v. 
VanderHU,  26  N.  Y.  287.  In  the  first-cited 
•case,  it  is  true,  the  state  was  the  grantor  of  the 
right  to  maintain  wharves  to  the  riparian 
owner.  In  this  case  the  right  of  maintaining 
wharves,  and  of  controlling  the  public  battures, 
by  legislative  grant,  was  in  the  city.  The  city 
Is  authorized  to  maintain  wharves  and  control 
the  batture. 

With  reference  to  the  term  of  the  license,  if 
it  be  an  issue  here,  I  have  already  stated: 
The  power  the  city  now  has  of  passing  an  or- 
dinance authorizing  the  lease  of  the  wharves 
<K>vers  a  similar  power  as  to  a  license.  The 
•city,  having  the  right  to  let  for  ten  years,  has 
the  power  to  issue  a  license  at  least  for  that 
length  of  time.  The  result  is  that  the  plain- 
tiff shows  no  cause  of  action  during  the  ten 
years  from  the  date  of  the  license.  The  cause 
will  arise,  if  at  all,  after  that  period.  For  the 
purpose  of  illustrating:  A  riparian  owner  au- 
thorized by  the  municipality  lo  build  a  wharf, 
•or  to  construct  other  improvements  beneficial 
to  navigation  in  front  of  his  property,  stipu- 
lates that  it  shall  remain  under  his  manage- 
ment (subject,  of  course,  to  municipal  super- 
vision) for  a  stated  number  of  years.  Let  us 
•assume  that,  as  to  terms,  the  municipality  has 
•exceeded  its  powers.  A  number  of  the  tax- 
payers sue  to  have  the  constructed  works  re- 
moved as  a  nuisance,  and  the  occupant  ousted. 
Tbofle  suing,  in  so  far  as  relates  to  nuisance, 
would  find  no  support  in  Stevens  v.  Walker,  15 
La.  Ann.  677,  in  which  "nuisance,"  in  a  simi- 
lar case,  was  discussed,  and  a  principle  in  con- 
nection therewith  announced.  The  limitation 
•of  time  as  to  the  grant  would  not  be  cause  to 
•oust  the  licensee  if  the  municipality  persists  in 
granting  the  right  of  occupancy  and  of  use. 
But  time  is  not  an  issue.  We  have  noticed  it 
only  because  it  was  earnestly  argued  forplain- 
11  ffs.  Term  is  not  of  the  essence  or  of  the  nature 
of  a  license.  It  is  an  incidental  stipulation. 
Rev.  Civ.  Code.  art.  1764.  The  question  re- 
garding the  term  has  been  passed  upon  bv  this 
•court  adversely  to  the  position  of  plaintiffs  in 
this  case.  New  Orleans  v.  Oreat  Southern 
Teleph.  A  Tekg.  Co.  40  La.  Ann.  41-45.  The 
court  declared  that  the  grant  was  perpetual. 
This  case  was  approvingly  referred  to  by  this 
•court  in  East  Louisiana  a.  Co.  v.  Nets  Orleans, 
46  La.  Ann.  626,  529,  citing  also  the  leading 
Dartmouth  College  Case,  17  U.  8. 4  Wheat.  518, 
4  L.  ed.  629.  The  first-cited  decision  supra, 
and  the  opinion  subsequently  affirming  it, 
are  more  than  ample  to  sustain  my  own,  more 
limited  in  its  scope  and  effect.  In  conclusion, 
on  this  point,  it  does  not  seem  to  me  that  un- 
^er  its  power  of  administration,  and  its  other 
••special  powers,  to  which  I  before  referred. 
«  large  commercial  citv,  watered  by  a  noble 
river,  near  the  sea,  haa  the  authority  to  per- 
4r7  L.R  A. 


mit  the  riparian  proprietor,  for  a  limited  time, 
to  take  possession  of  the  batture  and  wharvet 
for  public  use. 

Ajb  relates  to  the  want  of  advertisement  and 
alleged  failure  to  offer  the  privilege  for  sale  by 
auction,  the  law  invoked  applies  to  the  leasing 
or  selling  of  the  wharves  and  landings.  It  is 
different  in  matter  of  this  license.  The  city 
has  not  parted  with  its  right  to  govern  and  to 
see  that  the  license  is  complied  with  in  every 
particular  in  the  interest  of  the  public.  Tliere 
is  here  no  lease  or  alienation  of  any  kind  re- 
quiring a  sale  under  charter  provision. 

Limit  of  Power. 

I  do  not  agree  with  the  statement  or  share 
in  the  apprehension  gravely  and  forcibly  ex- 
pressed at  the  bar,  substantially:  If  the  or- 
dinance now  under  consideration  is  legal,  the 
river  front  on  both  shores  of  the  river,  within 
corporate  limits  of  the  city,  may  be  disposed 
of  without  possible  restraint  of  any  kind. 
Every  ordinance  must  be  reasonable  and  not 
inconsistent  with  the  laws  and  public  policjr. 
The  reverse  of  the  proposition  does  not  admit 
of  argument.  The  license  granted,  I  think, 
was  both  reasonable  and  consonant  with  pub- 
lic poiiqy.  It  granted  a  privilege  in  which 
each,  the  city  and  the  licensees,  have  an  inter- 
est,— ^the  one,  in  advancing  the  importance  of 
its  port;  the  other,  in  increasing  the  volume  of 
their  business.  Any  ordinance  unreasonable 
and  not  in  the  public  interest,  as  relates  to  pub- 
lic servitude,  is  not  beyond  the  reach  of  Judi- 
cial authority;  such  an  ordinance,  for  instance, 
as  would  dispose  of  "both  shores  of  the  river 
without  possible  restraint  of  any  kind." 

This  brings  us  to  the  question  of  an  alleged 
franchise,  which  will,  it  is  urged,  destroy  all 
other  wharves,  or  compel  tbetr  maintenance 
by  direct  taxation.  The  argument  at  this 
point  in  the  case  ia  directed  against  §  4  of  the 
ordinance  copied  in  our  opinion.  The  argu- 
ment at  the  bar  was  chiefly  directed  against  the 
"consent"  feature  of  the  section  by  which  the 
companies  are  authorized  to  permit  other  ves- 
sels than  those  receiving  or  discharging  cargoes 
for  them  to  use  their  wharves.  This  addi- 
tional authority  may  have  been  intended  only 
as  a  complement  of  the  license,  to  enable  the 
licensees  to  more  freely  exercise  the  right 
granted.  In  any  view,  there  is  not  an  actual 
issue  before  us  for  determination.  It  will  be 
time  enough  to  decide  this  issue,  suggested  in 
argument,  when  an  actual  case  will  be  pre- 
sented. It  may  never  arise.  The  objection, 
even  if  well  taken,  is  inapplicable  to  the  re- 
maining portions  of  the  sections.  If,  in  litiga- 
tion hereafter,  it  be  decided  that  the  "con- 
sent" feature  is  illegal  and  void,  the  other  por- 
tions of  the  section  would  not  thereby  be  af- 
fected. "It  is  true  that  a  portion  of  an  ordi- 
ance  may  be  objectionable  and  the  other  por- 
tions may  be  good,  and  in  such  cases  that 
which  is  good  remains."  State  v.  Mahner,  48 
La.  Ann.  496,  500. 

The  ordinance  as*a  whole  was  attacked.  I 
have  considered  it  in  its  entirety.  If,  in  the 
exercise  of  the  right  granted,  the  licensees,  in 
minor  details,  should  attempt  to  exercise 
rights  illegally,  to  the  prejudice  of  other  por- 
tions of  the  servitude  on  the  river  banks,  it 
will  be  time  enough  to  pass  upon  the  actual 
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Tbe  following  may  in  a  degree  illus- 
trate and  serve  to  suggest  additional  answerii 
to  the  many  questions  raised  in  opposition  to 
the  ordinance:  Let  us  for  a  moment  consider 
«  new  site.  Imagine  a  new  city,  lying  on 
both  sides  of  a  navigable  stream,  guarded  and 
protected  on  each  side  by  a  wall,  with  gate- 
wavs  at  the  foot  of  each  street,  with  steps  and 
inclines  leading  down  to  the  river,  with  twen- 
ty-five gates  on  each  side  of  the  stream  for  in- 
gress or  egress,  in  imitation  of  the  capital  of 
the  Orient  on  the  Euphrates,  in  the  rich  val- 
ley of  that  river  of  old.  At  all  the  gates,  save 
•one,  dues  are  charged.  At  the  gate  excepted, 
highly- valued  commodities,  in  which  the  pub- 
lic have  an  interest,  are  admitted  free  of  all 
^charges.  It  would  not  be  in  the  power  of  a  few 
of  the  inhabitants  of  the  city  to  cause  the  gate  to 
<be  closed.  To  charge  at  one  gate,  all  the  gates 
being  free,  would  to  an  illegal  discrimination 
Against  the  public;  but  to  exempt  one  gate, 
though  dues  are  collected  at  all  the  other  gates, 
is  not  a  discrimination  against  the  public,  but 
4n  favor  of  the  public.  In  the  same  way, 
and  for  similar  reason,  if  all  the  wharves  were 
«zempt  from  dues,  it  would  be  an  unlawful 
discrimination  to  permit  the  defendant  com- 
panies to  charge  at  the  wharf  of  which  they 
4>ave  the  use,  but  it  is  not  unlawful,  in  my 
view,  in  a  port  where  charges  are  generally 
•collected,  to  except  a  limited  front  for  a  pur- 
pose deemed  useful  and  public  by  the  munici- 
pality. 

The  following  is  a  summary  of  the  points, 
from  our  view  of  the  issues:  The  defend- 
ants, common  carriers,  were  legallv  authorized 
to  maintain  a  free  wharf  for  vessels  connected 
with  their  business,  upon  condition  that  im- 
provements were  to  be  made  in  the  interest  of 
commerce  and  industry.  The  use  is  public 
and  there  was  no  invasion  of  any  legal  or 
equitable  right  of  anyone.  The  right  of  the 
city,  as  regards  the  borders  of  the  Mississippi 
river,  is  a  right  of  regulation  and  manacement, 
broader  than  exists  in  case  an  individual  is  au- 
thorized to  regulate  and  manage.  It  does  not 
oover  the  right  of  alienation,  but  the  city  has 
not  sold  or  leased  the  batture.  The  funds, 
•credit,  property,  or  things  of  value  of  the  state 
have  not  been  loaned,  pledged,  or  granted  by 
the  grant  of  a  license  to  riparian  owners,  to 
modify  the  public  use  of  the  batture  and 
wharves.  Under  its  delegated  and  implied 
powers,  the  city  has  the  right  to  pass  an  or- 
Hiinance  "to  extend  the  commerce  of  Uie  port, 
and  to  facilitate  the  export  and  import  busi- 
ness" of  corporations  in  the  service  of  the  pub- 
lic. The  license,  being  lenil  and  authorized, 
is  not  made  necessarily  void,  as  between  plain- 
tiffs and  defendants,  by  the  period  of  ninety- 
nine  years,  for  which  it  was  granted.  The  li- 
censor does  not  object;  on  the  contrary,  insists 
that  it  is  legal.  As  to  tbe  necessity,  under  the 
daw,  of  advertising  and  inviting  bidders,  that 
ttpplies  to  the  alienation  or  lease  of  property, 
tiot  to  a  license  with  a  grant  of  use  to  the  ri- 
parian owner.  A  license  to  common  carriers 
for  public  use,  at  a  particular  point,  would  not 
warrant  the  issuing  of  other  licenses,  without 
regard  to  reason  and  the  necessities  of  com- 
merce. 

'  MeEnery*  J.»  concurs. 
^  L.&  A. 


An  application  for  rehearing  having  been 
filed,  Watkins,  J.,  on  April  12. 1897.  handed 
down  the  following  response: 

The  district  Judge  maintained  a  plea  of  no 
cause  of  action,  and  dismissed  tbe  plaintiff's 
suit;  and,  they  having  appealed,  we  reversed 
his  decree,  a  majority  of  the  Justices  entertain- 
ing the  opinion  that  the  petition  disclosed  a 
cause  of  action.  The  result  of  our  decision  is 
that  the  cause  will  be  reiiMtated  and  remanded 
for  trial,  according  to  law;  and  in  the  lower 
court  it  will  have  the  same  status  that  jt  had 
before  this  appeal  was  taken,  the  plea  of  no 
cause  of  action  being  omitted.  We  have  de- 
cided no  issue  in  the  case.  Those  issues  made, 
as  well  as  those  which  mav  be  hereafter  raited 
therein,  will  be  considered  and  determined  by 
the  district  Judge,  as  they  will  all  be  com- 
pletely at  large.  But  while  expressing  this 
view,  we  do  not  abandon  or  attempt  to  modify 
the  views  which  the  majority  of  the  Justices 
entertained  originally;  t.  0.  that  the  plaintiiZs' 
petition  discloses  a  cause  of  action. 

Mr.  Justice  Blanchard,  not  having  partici- 
pated in  the  original  opinions  and  decision  of 
the  cause,  takes  no  part  in  this  opinion;  and 
Mr.  Justice  Breaux  adheres  to  his  originid 
views. 

BeUearing  rrfii§e(L 


STATE  of  Louisiana 

V. 

Jacob  ITZCOVITCH,  Appt. 

(tf  La.  Ann.  868.) 

^Ordlnanee  No.  18»619f  ajaendiii^  Or- 
dlnanee  No.  iSySlS*  is  noil  and  void. 

No  legislative  authority  vested  tbe  dty  couooll 
wltb  power  to  enact  said  ordinance.  It  Is  not 
within  any  of  the  police  powers  neoessary  for  the 
administration  of  the  municipality. 

(ITebruary  Uk  1887.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Recorder's  Court  of  the  City  of  New 
Orleans  convicting  him  of  violation  of  a  city 
ordinance.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Albert  D.  Henrlcraes  for  appellant. 

Meur$.  James  J.  Mclioa^hlin  and 
Samael  L.  Gilmore»  for  appellee: 

The  object  of  the  ordinance  is  manifestly 
a  legal  one.  It  is  a  legitimate  exercise  of  the 
police  power,  and  is  not  subject  to  restraint  by 
constitutional  provisions  for  the  general  pro- 
tection of  rights  of  individual  life,  liberty,  and 
property,  it  is  not  oppressive.  It  is  not  un- 
equal in  its  application.  It  applies  with  equal 
force  to  all  persons  engaged  in  the  pawn- brok- 
ing business. 

State  V.  aeMermner,  42  La.  Ann.  1167,  10  L. 
R  A.  185. 

«Headnote  by  MoBnbrt,  J. 


Norn.— For  note  as  to  tbe  police  power  of  a  mu- 
nicipality over  dealers  In  second-hand  goods  see 
Grand  Baplds  v.  Braudy  (Mioh.)  82  L.  R.  A.  116;  also* 
State  V.  Taft  (N.  O  8S  L.  K.  A.  122;  and  Boseobaum 
V.  Newbem  <N.O.)»L.  B.  A  123. 
43 
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MeEnery*  J.,  deliyered  the  opiDion  of  the 
court: 

The  city  council  of  New  Orleans  enacted  the 
following  ordinance: 

Mayoralty  of  Kew  Orleans. 

City  Hall,  Septembers.  1896. 
No.  12,619,  Council  Series. 

An  Ordinance  Amending  Ordinance  No. 
12^12,  Council  Series. 

Be  it  ordained  by  the  common  council  of  the 
city  of  New  Orleans  that  Ordinance  No. 
12,512*  Council  Series,  be  and  the  same  is 
hereby  amended  so  as  to  read  as  follows: 

Sec.  1.  Be  it  ordained,  that  from  and  after 
the  passage  of  this  ordinance,  it  shall  be  the 
duty  of  every  person  keeping  a  shop  or  other 
place,  whether  as  owner  or  agent,  where  sec- 
ond-hand goods  are  bought,  sold,  or  exchanged, 
to  furnish  to  the  superintendent  of  police,  at 
his  office,  between  the  hours  of  8  o'clock  p.  m. 
and  7  o'clock  p.  m.  every  day  in  the  year,  a  com- 
plete descriptive  list  of  all  articles  bought,  sold, 
or  exchanged  at  such  shop  or  place,  during  the 
twenty-four  hours  last  preceding,  and  since  the 
furnishing  of  the  last  report,  together  with  the 
name,  sex,  color,  apparent  age,  and  general 
description  and  place  of  residence  of  the  per- 
son or  persons  buying,  selling,  or  exchani^ng 
each  of  said  articles:  provided  that  all  dealers 
in  goods  of  any  kind  or  description  which  shaJl 
hav*  been  used  or  which  shall  have  been  trans- 
fenwt  f torn  the  manufacturers  to  the  dealer, 
and  then  received  in  the  possession  of  third 
persons,  whether  the  same  consists  of  clothes, 
bicycles,  or  other  vehicles,  carpets,  clothing, 
firearms,  weapons,  household  utensils  or  of 
articles  of  personal  use,  or  of  male  and  female 
wearing  apparel,  or  of  jewelry,  or  of  gold  or 
silver,  shall  be  and  are  hereby  declared  to  be 
secondhand  dealers:  provided  further,  that 
second-hand  furniture  dealers,  paying  license 
as  such  and  who  buy  and  sell  furniture  exclu- 
sively, either  at  auction  or  at  private  residences, 
shall  not  be  considered  second-hand  dealers 
within  the  meaning  of  this  ordinance. 

Sec.  2.  Be  it  further  ordained,  that  whoever 
loans  money  on  deposit  or  pledges  of  personal 
property,  or  who  purchases  personal  property 
or  choses  in  action  on  condition  of  selling  the 
same  back  again  at  a  stipulated  price,  is  hereby 
defined  and  declared  to  be  a  pawnbroker. 

Sec.  8.  Be  it  further  ordained,  that  all  keep- 
ers, whether  as  owners  or  agents,  of  shops  or 
places  commonly  known  as  loan  offices  or 
pawnbroker  shops,  and  all  persons  who  habit- 
ually lend  money  on  pawn  or  pledge  of  dia- 
monds. Jewelry,  plate,  valuables,  clothing, 
firearms,  or  other  movables  or  personal  prop- 
erty, shall,  at  the  time  of  receiving  any  article 
or  property  whatsoever  in  pawn  or  pledge,  en- 
ter in  a  book  to  be  kept  by  them,  respectively, 
a  full  and  complete  description  of  the  articles 
of  property  so  pawned  or  pledged,  with  the 
date  and  hour  of  receiving  the  same,  and  the 
name,  description,  and  place  of  residence  of  the 
depositor  or  pledgeor,  and  shall  on  demand  of 
the  superintendent  of  police,  or  of  any  officer 
or  person  acting  under  his  authority,  exhibit  to 
him,  with  the  articles  of  property  therein  men- 
tioned, the  books  of  the  description  so  required. 
It  shall  also  be  the  duty  of  such  keeper  to 
make  daily  reports  in  tne  same  manner  re- 
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quired  In  the  preceding  section,  save  that  the 
name  and  place  of  residence  of  the  pledgeor 
may  be  omitted  therefrom.  The  report8  h  *reiQ 
provided  for  in  this  section  shall  be  considered 
as  confidential,  and  shall  be  for  the  private  uso 
of  the  police  solely. 

Sec.  4.  Be  it  further  ordained,  that  the  shopa 
and  places  mentioned  in  gg  1  and  2  hereof  shall 
be  kept  dosed  from  the  hour  of  10  o'clock  p.  x. 
to  6  o'clock  A.  M. .except on  Saturdays,  when  the 
hours  of  closing  may  be  extended  to  11:80 
p.  M. 

Sec.  6.  Be  it  further  oidained,  that  In  the 
event  that  any  day  shall  be  a  legal  holiday, 
then  the  said  report  required  by  g§  1  and  2 
shall  be  made  on  the  day  following  and  be- 
tween the  hours  aforementioned. 

Sec  6.  Be  it  further  ordained,  that  the 
proper  blanks  for  the  reports  aforementioned 
shall  be  furnished  at  the  office  of  the  superin- 
tendent of  police  on  application. 

Sec.  7.  Be  It  further  ordained,  that  It  shall 
be  unlawful  for  the  owner  or  keeper  of  a  shop- 
described  in  g  1  to  sell,  exchan^,  barter,  or 
remove  from  their  place  of  business,  or  permit 
to  be  redeemed,  any  of  the  goods  bought,  ex- 
changed, pledged,  pawned,  or  deposited  by,  to» 
or  with  them  for  the  period  of  seven  daye 
after  the  making  of  the  report  thereof  pro- 
vided for  in  this  ordinance. 

Sec  8.  Be  it  further  ordained,  that  it  shall 
be  unlawful  for  any  owner  or  owners,  keeper 
or  keepers,  agent  or  agents,  or  parties  repre> 
senting  said  owner  or  owners,  or  proprietora 
of  any  second-hand  store,  pawnshop,  or  loaa 
office,  to  buy,  pawn,  pledge,  or  exchange  any 
article  or  articles  from  any  minor  under  the 
age  of  sixteen  years,  from  a  person  appearing 
to  be  intoxicated,  from  a  person  known  to  be 
a  notorious  thief,  or  from  a  person  known  to 
have  been  convicted  of  larceny  or  burglary. 

Sec  9.  Be  it  further  ordained,  that  in  the 
event  any  person  or  persons  shall  tender  for 
sale,  pawn,  or  exchange,  any  article  or  articlea 
to  the  owner  or  owners.  iLeeper,  or  keepers, 
agent  or  agents,  or  parties  representing  said 
owner  or  owners,  or  proprietors  or  keepers,, 
of  any  second-hand  store,  pawnshop,  or  loan 
office,  and  they  having  good  reasons  to  believe 
that  such  article  or  articles  were  stolen,  it  shall 
be  their  duty  to  have  the  person  or  persons  so 
tendering  the  same  immediately  arrested. 

Sec.  10.  Be  it  further  ordained,  that  any 
violation  of  this  ordinance  shall  be  deemed  a 
misdemeanor,  and  any  person  or  persons  vio- 
lating anv  of  the  provisions  of  this  ordinance 
shall  be  liable  to  a  fine  not  exceeding  |25,  or 
imprisonment  in  the  parish  prison  not  exceed- 
ing thirty  days,  at  the  discretion  of  the  recorder 
of  the  district  in  which  the  offense  shall  have 
been  committed. 

(Other  sections  omitted.) 

The  defendant,  who  keeps  a  second-hand 
store  in  the  city  of  New  Orleans,  was  arrested 
and  convicted  for  violating  provisions  of  the 
above  ordinance.  He  contested  its  legality  and 
constitutionality  in  the  recorder's  court.  He 
specifically  avers  that  the  dty  council  was 
without  authority  or  power  to  enact  said  ordi- 
nance. The  regulation  of  such*establishments 
as  are  named  in  the  ordinance  is  undoubtedly 
an  exercise  of  police  powery^but  tb^  are 
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of  that  character  that  the  city  council  of  New 
Orleans  is  without  power  to  police  them  In 
the  manner  adopted  in  the  ordinance  without 
special  legislative  permission.  We  presume 
there  was  a  necessity  for  the  attempt  to  regu- 
late the  establishments  mentioned  and  proyided 
for  in  the  ordinance,  but,  however  great  the 
necessity,  without  the  sanction  of  legislative 
authorify  the  city  council  was  without  power 
to  enact  such  an  ordinance.  Under  the  grant 
of  police  power  to  the  city,  no  such  power  is 
vested  in  the  city  council.  Hence  its  exercise 
was  unlawful.  1  Dill.  Mun.  Corp.  §  817; 
City  Charter,  $$  14,  15.  In  the  case  of  State 
V.  RoberUon,  45  La.  Ann.  954,  20  L.  R.  A. 
091,  this  court  held  that  an  ordinance  of  the 
city  council  of  New  Orleans  providing  for 
the  office  of  Inspector  and  examiner,  with  the 
power  to  examine  engineers,  and  to  grant  cer- 
tificates of  competency,  and  to  inspect  boilers, 
etc.,  was  illegal,  as  the  power  to  enact  such  an 
ordinance  was  not  granted  to  the  city,  and 
could  not  be  inferred  from  the  powers  granted. 
In  ataU  V.  F<m  Sachs,  45  La.  Ann.  1416,  it 
was  held  that  the  city  council  of  New  Orleans 
bad  no  power  to  enact  an  ordinance  requiring 
labor  agents  to  give  bond  for  a  faithful  dis- 
diarge  of  duties  as  labor  agents.  The  language 
employed  in  that  case  is  applicable  here:  *  *The 
cMj  council  can  exercise  only  such  power  as 
legislative  authority  confers  upon  it.  It  can 
prohibit  no  business  authorized  by  the  legisla- 
ture, and,  when  it  assumes  that  the  legislature 
authorizes  the  taxation  of  the  occupation,  .  . 
.  it  cannot,  in  authorizing  the  business  or 
occupation  to  be  carried  on,  impose  obliga- 
tions not  authorized  by  the  legislature."  The 
occupations  attempted  to  be  regulated  are  legiti- 
mate occupations,  licensed  by  the  state,  and 
the  city  can  impose  no  burden  upon  the  carry- 
ing on  of  these  occupations  not  authorized  by 
the  legislature.  In  ClinUm  v.  Phiaips,  68  III. 
102,  11  Am.  Rep.  52,  there  was  an  effort  made 
by  the  plaintiff  city  to  regulate  the  sale  of 
intaxicatinff  liquors  for.  medicinal,,  mechan- 
ical, and  chemical  purposes;  requiring  a  report 


quarterly  of  the  kind  and  quantity  sold  for 
such  purposes,  when  and  to  whom  sold,  and 
on  whose  prescription.  The  oidinance  was 
held  to  be  llle^l,  because  there  was  no  power 
to  enact  it.  In  Long  v.  Shelbif  Ooun1/j/  Taxing 
DUt.  7  Lea.  184,  40  Am.  Rep.  55,  it  was  held: 
'*A  municipal  corporation  cannot,  without 
special  legislative  authority,  pass  an  rrd<  nance 
requiring  merchants,  part  of  whose  Lusmess  is 
the  buying  and  repacking  of  loose  cotton,  in 
addition  to  the  other  conditions  prescribed  by 
law  and  ordinance  for  taking  out  a  merchants* 
license,  to  give  bond  to  keep  In  a  book  specially 
provided  for  the  purpose  a  daily  record  of  the 
name  of  each  seller  of  loose  cotton,  and  the  quan- 
tity of  each  purchase,  and  that  he  will  Keep 
such  bpok  at  all  times  open  to  the  inspection 
of  the  police."  The  ordinance  was  enacted  to 
break  up  the  stealing  of  loose  cotton.  The 
court  said:  "The  ordinance  does  not  regulate 
the  administration  of  the  local  government,  the 
convenient  transaction  of  business,  or  the  con- 
duct of  the  citizens,  with  a  view  to  health  and 
comfort,  nor  is  it  such  as  can  be  said  to  fal) 
within  the  general  duties  of  municipal  bodies. 
It  is  rather  intended  to  facilitate  the  enforce^ 
ment  of  the  criminal  law  against  theft  of  loose, 
cotton."  And  the  ordinance  under  review  was 
evidently  intended  to  facilitate  the  enforce- 
ment of  the  criminal  law  in  the  detection  of 
thefu  of  personal  property.  The  ordinance, 
no  doubt,  has  accomplished  good  results,  but 
there  was  no  authority  to  enact  it.  Legislative 
grant  of  power  to  enact  such  an  orainance 
must  be  obtained  before  it  can  have  any  effectual 
force.  That  part  of  the  ordinance  which  makes 
the  violation  of  any  of  its  provisions  a  misde- 
meanor is  illegal,  in  that  it  makes  or  creates  aD 
act  a  crime  which  the  legislature  has  not  seen 
fit  to  do.  Stats  V.  McNaUy,  48  La.  Ann.  1450, 
86  L.  R  A.  588. 

The  ordinance  above  recited  (No.  12,619, 
Council  Series)  is  declared  to  be  null  and  void, 
and  the  Judgment  appealed  from  is  annuUed 
and  reversed,  and  it  is  ordered  that  the  defend- 
ant be  discharged. 


MICHIGAN  SUPREME  COURT. 


Charles  EELSEY 

0. 

BOARD  OP  FIRE  &  WATER  COMMIS- 
SIONERS OP  MARQUETTE,  Appt. 

C-^ MIob. > 

1.  The  doty  of  famlahtng  water  eepa- 
rately  to  eaeh  tenant  of  a  bnildiner  and 

oollectlDK  rates  from  each  as  a  separate  coneumer 
cannot  be  imposed  by  the  owner  of  the  premises 
on  the  board  of  water  oommfssioners  by  fumlsh- 
ing  at  bis  own  expense  for  each  room  sbut-offs 
with  locks  and  keys  and  then  tenderinfr  the  keys 
to  the  commissioners,  where  the  municipal  char- 
ter provides  for  f urnishingr  water  to  the  owners 
or  occapants  of  houses  and   other  buildings. 


while  the  rules  and  refralatlons  provide  for  deaW 
log  with  owners  and  not  with  tenants. 
8.  The  aeaeaament  of  water  rates  to 
tenants  in  some  Instances  under  an  ex- 
press agireement  with  the  owner  of  the 
premises  that  he  would  pay  if  the  tenants  were 
delinquent,  when  this  was  done  by  the  superin- 
tendent  without  any  express  authority  of  the 
board  of  commissioners,  does  not  bind  the  board 
to  deal  with  tenants  instead  of  owners  of  build- 
ings. 

(May  »,  1807.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  CTourt  tor  Marquette  County  en- 
joining it  from  shutting  off  the  water  sappl/ 
from  complainant's  property.    Beoersed. 


NoTB.-For  right  of  individual  to  compel  the  fur- 1  Wood  v.  Auburn  (Me.)  29  L.  B.  A.  876.  and  BushvUle 
niflhing  of  a  water  supply,  see  aI»o  American  Wa-  v.  BushviUe  Natural  Gas  (}o.  (Ind.)  15  L.  B.  A.  821, 
terworks  Co.  v.  State,  Walker  (Neb.)  80  L.  B.  A.  447: 1  »nd  note.  r^  ^  ^  ^T  ^ 
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See  also  40  L,  R.  A.  171. 


CTS* 


MiCHISAK  BorBXMB  COUBT. 


Mat, 


Statement  by  Grant,  J. : 

OomplalnaDt,  a  resideDt  of  the  city  of  Mar- 
quette, occupied  as  tenant  an  office  on  the  sec- 
ond floor  in  the  building?  known  as  the  "  Nes- 
tor Block/'  in  the  said  city.  He  is  also  the 
agent  of  Morrison  &  Scott,  the  owners  of  the 
building,  and  has  charge  thereof.  The  build- 
ing has  a  frontage  of  flye  stores,  and  is  five 
ftories  high.  The  basement  is  occupied  by  a 
barber  shop  and  offices;  the  first  story,  by 
stores;  the  second,  third,  and  fourth,  by  offices. 
The  complainant's  office,  as  are  also  most  of 
the  others,  is  supplied  with  water  by  the  de- 
fendant, and  has  been  ever  since  the  erection  of 
the  building.  Each  office  has  a  wash  bowl. 
Water  is  also  furnished  for  the  engine  and  boil- 
ers with  which  the  building  is  heated,  for  run- 
ning the  elevator,  and  for  closets.  Since  its 
erection,  until  1896,  the  defendant  was  in  the 
habit  of  issuing  permits  and  rendering  bills  to 
the  occupants  of  each  office,  which  have  gen- 
erally been  paid  by  them.  Bills  for  the  boiler, 
closets,  and  elevator  have  been  rendered  to  the 
owners  of  the  building.  In  May,  1896,  after 
the  dispute  arose,  Morrison  &  Gicott  supplied 
every  water  fixture  in  the  block  with  shut-offs, 
with  lock  and  key,  and  tendered  these  keys  to 
the  defendant,  with  authority  from  them  to 
shut  off  any  tenant  who  did  not  pay  for  the  wa- 
ter. The  leases  between  Morrison  &  Scott  and 
their  tenants  require  each  tenant  to  pay  "all 
gas,  electric  light,  and  water  rates  properly 
chargeable  against  said  premises."  There 
was  a  single  service  pipe  from  the  street  main 
to  the  building,  and,  from  this  service  pipe, 
pipes  were  carried  to  the  different  rooms  and 
stores.  A  shut- off  was  placed  near  the  side- 
walk in  the  street,  so  that  the  water  could  be 
shut  off  from  the  building.  It  appears  that 
some  of  the  tenants  did  not  pay  the  water 
rates,  and,  when  Morrison  &  Scott  purchased 
the  building,  they  paid  the  amounts  which 
were  in  arrears.  In  1894  the  defendant  con- 
cluded to  deal  only  with  the  owners  of  the 
building,  to  charge  the  rates  to  them,  and  to 
shut  ofr  the  water  if  thev  were  not  paid.  Bills 
were  so  rendered  in  1895,  and  trouble  arose, 
which  was  |finally  settled  by  the  payment  of 
the  bills.  In  May,  1896,  the  defendant  again 
threatened  to  shut  off  the  water  because  of  un- 
paid bills.  The  complainant  tendered  the 
amount  due  upon  his  office,  which  was  re- 
fused, except  to  apply  upon  the  entire  amount 
due  from  the  building,  and  defendant  threat- 
ened to  shut  off  the  water  from  the  building. 
Thereupon  the  complainant  filed  this  bill  for  a 
permanent  injunction  against  such  action,  and 
obtained  a  decree. 

The  Charter.  The  defendant  was  organized 
under  act  No.  248  of  the  Laws  of  1869.  It  is 
a  special  act,  and  its  provisions,  so  far  as  they 
relate  to  this  question,  are  as  follows:  "Sec. 
6.  It  shall  be  the  duty  of  said  commissioners 
to  examine  and  consider  all  matters  relative  to 
supplying  said  village  of  Marquette  with  a  suf- 
ficient quantity  of  pure  and  wholesome  water 
for  domestic  use;  also,  to  provide  suitable  and 
efficient  means  for  the  extinguishment  of  fires. " 
Section  10  confers  the  power  upon,  and  makes 
it  the  du^  of,  the  commissioners  to  purchase 
such  lands  and  materials,  and  construct  such 
reservoirs,  buildings,  machinery,  and  fixtures, 
as  shall  be  deemed  necessary  to  furnish  an  am- 
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pie  supply  of  water  for  public  and  privata 
use.  **Sec.  18.  Said  commissioners  shaU, 
from  time  to  time,  caused  to  be  assessed  the 
water  rate  to  be  paid  by  the  owner  or  occupant 
of  each  house  or  other  building  having  or 
using  water,  upon  such  basis  as  they  shall 
deem  equitable;  and  such  water  rate  shall  be- 
come a  continual  lien  until  paid,  upon  such 
house  or  other  building,  and  upon  the  lot  or 
lots  upon  which  such^house  or  other  building  is 
situated.  Sec.  14.  Said  commissioners  shall 
have  power  to  make  and  enforce  all  necessary 
by-laws  and  regulations  for  the  collection  of 
said  water  rates,  either  by  the  appointment  of 
collectors  to  demand  the  same,  requiring 
payment  at  the  office,  shutting  off  the  wa- 
ter, or  by  a  suit  at  law  before  any  court  of 
competent  jurisdiction,  or  by  the  sale  of  the 
lot  or  premises  upon  which  such  rates  have  be- 
come a  lien;  provided,  that  such  sales  shall  be 
conducted  in  the  same  manner,  and  have  the 
same  force  and  effect  of  ssles  of  lots  delin- 
quent for  village  taxes;  and  provided  farther, 
that  the  attempt  to  collect  said  rates  by  any 
process  above  mentioned  shall  not  in  any  way 
invalidate  the  lien  upon  the  said  lot  or  prem- 
ises." "Sec.  24.  The  said  commissioners  are 
hereby  invested  with  full  power  to  make  and 
enforce  such  by-laws,  regulations,  and  ordinan- 
ces as  may  be  necessary  to  carry  into  effect  the 
object  and  intent  of  this  act,  and  to  supply  any 
mode  or  power  not  already  specified  herein, 
and  shall  cause  all  such  by-laws,  regulations, 
and  ordinances  to  be  entered  in  a  book,  to  be 
kept  for  that  purpose,  and  signed  by  the  presi- 
dent and  secretarr,  which,  when  so  entered 
and  signed,  shall  be  evidence  in. any  court  of 
justice." 

Rules  and  Regulations.  Rules  and  regula- 
tions were  adopted  by  the  board,  to  the  num- 
ber of  18.  So  far  as  thev  are  essential  to  this 
controversy,  they  are  as  follows:  Rule  2  pro- 
vides that  *'all  applications  for  a  permit  to 
connect  service  pipes  with  the  distributing 
pipe  must  be  made  at  the  office  ot  the  board, 
by  the  owner  of  the  premises,  or  some  person 
dulv  authorized  bv  him,  and  the  sum  of  $10 
paid  in  advance  for  permanent  service  cock, 
stop  cock,  and  a  service  pipe  i  inch  in  diam- 
eter from  the  street  main  to  the  outer  edge  of 
the  sidewalk,  including  the  laying  of  the 
same."  This  rule  further  states  fully  what 
the  application  must  contain.  Section  3  pro- 
vides a  penalty  for  misrepresentation  or  use 
of  water  without  permit,  etc.  Section  4  is  as 
follows:  "Water  rates  are  due  and  payable 
in  advance  at  the  office  of  the  treasurer  of  this 
board  on  the  1st  day  of  May  and  November  in 
each  year.  Ten  per  cent  will  be  added  if  not 
paid  within  thirty  days  thereafter,  and  the 
water  shut  off  without  notice,  and  not  turned 
on  again  except  upon  the  payment  of  all  ar- 
rearages, and  in  addition  thereto  the  sum  of  (2 
for  closing  and  opening  the  street  stopcock. 
After  expiration  of  time  allowed  for  payment 
without  addition  of  the  10  per  cent  penalty, 
the  same  shall  be  paid  only  to  the  secretary  of 
the  board."  Section  6  relates  to  private  hy- 
drants for  fire  use.  Section  6  provides  that 
the  employees  of  the  board  must  have  free  ac- 
cess at  proper  hours  to  all  parts  of  everv  build- 
ing, to  examine  pipes  ard  fixtures,  and  ascer- 
tain whether  there  is  any  unnecessary  waste  of 
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wnter.  Sections  7  and  8  refer  to  plnmbers. 
Section  9  provides  for  the  laying  of  service 
pipes,  and  the  insertion  of  stop-cocks  therein. 
It  is  unnecessary  to  refer  to  the  other  regula- 
tions. 

Contentions  of  the  Parties.  Complainant 
insists  that  he  is  entitled,  upon  paying  or  ten- 
dering his  water  rates,  to  be  furnished  with 
water,  and  that  defendant  has  no  right  to  shut 
off  the  water  from  his  office  because  other  ten- 
ants in  the  building  are  delinquent.  The  de- 
fendant insists  that  it  has  the  right  to  deal 
solely  with  the  owners  of  buildings,  and  charge 
the  entire  amount  against  such  owners,  and  to 
proceed  in  any  other  methods  provided  by  its 
charter  for  enforcing  payment.  The  learned 
circuit  judge  held  with  the  complainant,  bas- 
ing his  opinion  upon  two  facts:  First,  that 
there  is  no  rule  of  the  board  declaring  that  it 
will  deal  with  the  owners  only,  in  the  render- 
ing of  its  bills  and  collecting  of  its  rates;  and, 
second,  that  the  defendant  has,  by  its  practice 
in  granting  permits  and  rendering  bills,  elected 
to  treat  the  complainant  and  those  similarly 
situated  as  water  takers  so  long  as  they  pay 
the  rates  and  comply  with  its  regtilations. 

Me89r9,  Clark  A  Pearl,  for  appellant: 

By  the  original  act  of  iocorporation  the  wa- 
ter commissioners  were  empowered,  from  time 
to  time,  to  cause  to  be  assessed  the  water  rate 
to  be  paid  by  the  owner  or  occupant  of  each 
house  or  other  building  having  or  using  water, 
upon  such  basis  as  they  shall  deem  equitable; 
and  such  water  rate  shall  become  a  continuing 
lien,  until  paid,  upon  such  house  or  other 
building,  and  upon  the  lot  or  lots  upon  which 
such  house  or  other  building  is  situated.  This 
claim  could  be  enforced  by  shutting  off  the 
water  or  by  collection  proceedings,  as  well  as 
by  a  sale  in  the  form  and  with  the  incidents  of 
a  city  tax  sale. 

Jone^  V.  Detndt  Water  ComrB.  84  Mich.  278. 

By  the  rules  and  regulations  made  by  the 
board,  it  is  provided  that  there  must  be  a  stop- 
cock on  each  service  pipe,  and  that  there  must 
be  a  service  pipe  to  each  building,  and  that  if  the 
water  rates  arc  not  paid,  the  water  may  be  shut 
off  at  this  stop-cock,  which  is  in  the  street, 
and  which  was  the  only  one  authorized  to  be 
placed  in  the  service  main,  and  that  it  should 
remain  shut  off  until  all  arrearages  in  the  water 
rates  were  paid. 

The  board  of  water  commissioners  do  not 
exceed  their  powers  in  contracting  themselves 
to  furnish  and  put  in  water  pipe  on  private 
property,  in  a  case  which  they  regard,  in  good 
faith,  as  a  proper  one  for  the  exercise  of  their 
discretion,  in  using  means  to  prevent  waste  and 
insure  security. 

Bale  V.  Houghton,  8  Mich.  458. 

If  the  injunction  against  the  Marquette  board 
should  be  sustained  by  the  court,  it  will  be  to 
completely  revolutionize  the  management  of 
the  board,  as  to  the  payment  of  water  rates. 
It  will  be  to  compel  the  board  to  furnish  water 
to  responsible  and  irresponsible  parties  alike, 
in  every  block  or  building  throughout  the  en- 
tire city. 

A  city  has  undoubtedly  the  right  to  cut  off 
the  water  from  premises  for  the  nonpayment 
of  charges. 

29  Am.  &  Eng.  Enc.  Law,  p.  8;  Atlanta  v. 
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Burton,  90  Ga.  '486;  Qirard  L,  Ins.  Co,  v. 
Philadelphia,  88 Pa.  898;  Chm., Roman  CatJiolie 
High  School  TroHteee  v.  Philadelphia,  132  Pa. 

Eauity  cannot  compel  a  water  company  to 
furnish  water  to  any  particular  person,  because 
there  is  no  mutuality,  and  such  person  eannoft 
be  compelled  to  use  it. 

WedU  V.  Proprietors  of  We^t- Middlesex  Wo- 
tervorks,  1  Jac.  &  W.  358;  Dayton  v.  Quiglejf, 
29  N.  J.  £q.  78;  People,  Kennedy,  v  Mar.haUan 
Onelight  Co.  45  Barb.  136:  Shiras  v.  EtHng,  48 
Ean.  170;  29  Am.  &  Eng.  Enc.  Law,  p.  18,  and 
cases  dted  in  note  1. 

There  can  be  no  doubt  that  by  the  act  of  in- 
corporation, the  water  board  is  invested  with 
legislative  power  to  make  by-laws,  rules,  and 
regulations  that  shall  govern,  which  shall  be  as 
binding  as  though  those  by-laws,  rules,  and  reg- 
ulations formed  a  part  of  the  legislative  enact- 
ment, and  that  the  legislature  has  delegated 
that  power  to  the  board,  and  that  it  is  not 
within  the  judicial  authority  to  say  whether 
the  bv-laws,  rules,  and  regulations  which  the 
board  have  adopted  are  reasonable  or  unrea- 
sonable, and  neither  has  the  court  authority  to 
restrain  their  enforcement,  unless  there  is  an 
abuse  of  power,  amounting  to  fraud. 

15  Am.  &  Eng.  Enc.  Law,  pp.  1089,  1049; 
Qalev,  Kalamazoo,  23  Mich.  844,  9  Am.  Rep. 
80;  POntiae  v  Carter,  82  Mich.  164;  Dill. 
Mun.  Corp.  4th  ed.  §  97. 

The  discretion  of  municipal  corporations 
within  the  sphere  of  their  powers  is  as  wide  as 
that  possessed  by  the  government  of  a  state, 
and  cannot  be  interfered  with  by  the  executive 
or  judicial  power,  if  acting  within  the  power 
delegated  by^the  legislature. 

5  Am.  &Eng.  Enc.  Law.  p.  1046;  8t.  Louis 
V.  BoMnger,  19  Mo.  15;  Des  Moines  Oas  Co.  v. 
Des  Moines,  44  Iowa,  505.  24  Am.  Rep.  756; 
Taylor  v.  Carondelet,  22  Mo.  110;  Heland  v. 
Lou>eU,  8  Allen.  408,  81  Am.  Dec.  670;  KeUy 
V.  Milwaukee,  18  Wis.  85;  MoU  v.  Detroit,  18 
Mich.  515;  DiblAe  v.  New  Haven.  66  Copn.  199; 
Detroit  v.  Hosmer,  79  Mich.  884;  Torrent  v. 
Muskegon,4n  Mich.  115, 41  Am.  Rep.  715;  8taU, 
Aty.  Oen.,  v.  Toledo,  48  Ohio  St.  112,  11  L.  R. 
A.  729. 

A  state  is  not  estopped  by  the  unauthorized 
acts  of  its  officers. 

Atty,  Qen.  v.  Marr,  55  Mich.  446;  7  Am.  A 
Eng.  Enc.  Law,  p.  8;  State  v.  Brewer,  64  Ala. 
287;  Pulaski  County  v.  StaU,  42  Ark.  118. 

The  maintenance  of  municipal  waterworks 
is  in  no  sense  a  private  business,  for  negligence 
in  which  the  corporation  will  be  held  liable, 
but  is  an  exercise  of  governmental  power 
for  the  public  good,  appertaining  to  the  cor- 
poration in  its  political  character. 

SpHngfield  F.  db  M,  Ins.  Co.  v.  EeesevilU,  148 
N.  Y.  46,  80  L.  R.  A.  660;  Bailey  y.  New  York, 
8  Hill.  531;  lAayd  v.  New  York,  5  N.  Y.  369, 
55  Am.  Dec.  347;  Maxmilian  v.  New  York,  62 
N.  Y.  160,  20  Am,  Rep.  468;  Darlington  v. 
New  York,  81  N.  Y.  164,  88  Am.  Dec.  248. 

Mr.  A.  B.  Eldred^,with  Messrs.  Hill  A 
Rood»  for  appellee: 

Defendant  has  no  rule  or  regulation  limiting 
its  dealings  to  the  owners  of  property  and  for- 
bidding its  dealings  with  tenants. 

The  defendant  has  impressed  upon  it  a  pub* 

lie  trust,  the  duty  of  fumishing^waterMl  wa- 
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ter  it  has,  to  all  those  who  come  witbio  the 
class  (to  wit.  the  owner  or  occupants  of  baild- 
ings)  or  commaniiy  for  whose  benefit  it  has 
been  created. 

Price  V.  Biverside  Land  db  Irrig,  Oo.  56  Cal. 
481. 

Whenever  water  is  appropriated  for  distribu- 
tion and  sale,  the  public  has  a  right  to  use  it; 
that  is,  each  member  of  the  community,  by 
paying  the  rate  fixed  for  supplying  it,  has  a 
right  to  use  a  reasonable  quantity  of  it  in  a  rea- 
sonable manner. 

McOrary  v.  Beaudry,  67  Cal.  120;  Wood  v. 
Aulmm,  87  Me.  287,  29  L.  R.  A.  876;  State, 
Bed  Star  Line  S.  S.  Co.  v.  Jereey  City,  45  N. 
J.  L.  246;  United  States  v,  American  Water- 
works Co.  87  Fed.  Rep.  747;  Toung  v.  Boston, 
104  Mass.  95;  J^te,  MiUted,  v.  ButU  City 
Water  Co.  18  Mont.  199,  82  L.  H.  A.  697. 

A  waterworks  company  is  also  a  quasi  public 
corporation.  It  must  supply  water  to  all  who 
apply  therefor  and  offer  to  pay  rates. 

Cook,  Stock  &  Stockholders,  g  982;  Lum- 
hard  T.  Steams,  4  Cush.  61;  Morawetz,  Priv. 
Corp.  §  1129. 

Grant*  J.,  delivered  the  opinion  of  the 
court: 

The  charter  of  the  respondent  provides  for 
furnishing  water  to  the  owners  or  occupants 
of  houses '  and  other  buildings.  It  does  not 
contemplate  that  the  respondent  shall  furnish 
water  to  each  tenant  who  occupies  a  separate 
room  in  any  house  or  building.  It  also  pro- 
vides various  methods  for  enforcing  collection 
of  the  rates.  Counsel  for  complainant  con- 
cede that  the  rates  are  a  lien  upon  the  building, 
and  that  the  building  can  be  sold  for  nonpay- 
ment of  the  rates  by  any  tenant.  The  rules 
and  regulations  provide  for  dealing  with  the 
owners,  and  not  with  tenants.  The  applica- 
tion is  required  to  be  made  by  the  owner  or 
some  person  duly  authorized  by  him.  The  re- 
spondent has  supplied  only  one  service  pipe 
from  the  street  to  the  main  building,  and  has 

grovided  for  one  shut  off  in  the  street.  This 
as  been  the  universal  custom.  It  is  not,  and 
cannot  be,  contended  that  the  respondent  un- 
der its  charter,  is  not  vested  with  the  power 
and  right  to  treat  alone  with  the  owner  or  oc- 
cupant of  the  building  as  an  entirety.  If  such 
owner  or  occupant  rents  rooms  to  tenants,  he 
has  not  the  right,  under  the  charter,  to  compel 
the  respondent  to  deal  with  his  tenants,  and  to 
collect  the  rates  from  them.  Morrison  &  Scott, 
in  their  leases  with  their  tenants,  reco/^nize 
that  they  are  liable  to  the  respondent,  and 
therefore  provide  that  their  tenants  must  pay 
for  the  use  of  the  water.  The  respondent  has 
made  no  rule  or  regulation  authorizing  its  of- 
ficers or  emplovees  to  deal  with  tenants,  or  to 
collect  from  them.  The  superintendent  has 
done  this  as  an  accommodation  to  owners,  and 
without  authority,  except  as  it  may  be  implied 
from  bis  course  of  business,  known  to  its  offi- 
cers. Their  practice  in  this  regard,  however 
has  not  been  uniform,  and  in  some  instances 
it  has,  at  the  request  of  property  owners,  as- 
sessed the  rates  to  their  tenants,  but  with  the 
express  agreement  that  the  owner  should  pay 
if  his  tenants  were  delinquent.  We  do  not 
think  that  this  custom  can  be  construed  into 
a  regulation  perpetually  binding  upon  the  re- 
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spondent.  Until  the  difficulty  arose  over  tlie 
nonpayment  of  rates  by  some  of  the  tenants  of 
the  Kestor  block,  no  provision  had  been  made 
for  shutting  off  the  water  in  each  room.  The 
only  method,  therefore,  for  enforcing  payment 
by  shutting  off  the  water,  was  by  the  use  of 
the  shut-off  in  the  street.  Morrison  &  So^ 
now  seek  to  fasten  this  duty  upon  the  respond 
ent  by  furnishing  at  their  own  expense  shut- 
offs  with  locks  and  keys,  in  each  room,  tender- 
ing the  keys  to  the  respondent,  and  thus  forc- 
ing it  to  relieve  them  from  the  collection  of 
the  rates.  The  charter  authorizes  the  respond- 
ent to  make  all  necessary  rules  and  regula- 
tions for  collecting  its  dues.  We  see  noUiing 
unreasonable  in  the  method  which  it  was 
pursuing.  The  authorities  cited  in  behalf  of 
complainant  do  not  sustain  his  contention.  In 
StaU,  Bed  Star  Line  S,  S  Co.,  v.  Jersey  aty,  45 
N.  J.  L.  246,  the  sole  question  was  the  right  of 
the  company  to  charge  consumers  with  the 
cost  of  expensive  meters,  and  it  was  held  that 
no  such  right  was  conferred  by  the  charter. 
In  United  States  v.  American  Watettoorks  Co, 
87  Fed.  Rep.  747,  the  waterworks  ordinai\ce 
provided  that  U>e  company  should  furnish  wa- 
ter to  its  citizens  residing  along  the  line  of  its 
mains,  at  certain  ratea,  and  at  a  tariff  for 
dwelling  houses  according  to  the  number  of 
rooms,  and  other  buildings  of  different  kinds. 
The  United  States  reservation  known  as  "Fort 
Omaha"  contained  dwellings  for  officers  and 
other  buildings.  The  United  SUtes  claimed  the 
right  to  be  furnished  as  a  single  consumer  for 
the  entire  reservation,  including  all  its  build- 
ings. It  was  held  that  the  company  had  the 
right  to  treat  each  building  separately.  In 
Lumbard  v.  Stearns,  4  Cush.  60,  the  act  under 
which  the  water  company  was  organized  was 
attacked  as  unconstitutional  because  it  con- 
tained no  express  provision  requiring  the  cor- 
poration to  supply  all  families  and  persons 
who  should  apply  for  water,  on  reasonable 
terms.  It  was  contended  that  it  might'supply 
some  houses  and  lots,  and  refused  to  supply 
others.  Chief  Justice  Shaw  said,  "This  would 
be  a  plain  abuse  of  their  franchise."  In  Me- 
Crary  v.  Beaudry,  67  Cal.  120,  the  water  com- 
pany assumed  the  right  to  sbiit  off  the  water, 
without  any  reason,  from  the  owner  of  the 
premises  In  Price  v.  Biterside  Land  d  Irrig. 
Co.  56  Cal.  481,  the  defendant  was  organized 
"to  furnish,  sell,  give,  and  supply  water  to  an^' 
person  or  corporation,  for  irrigation,  mecbani 
cal,  or  other  purposes."  It  refused  to  suppl> 
plaintiff  with  water,  claiming  the  right  to  ap- 
propriate all  the  water  to  its  own  use,  "as  an 
other  sort  of  corporation. "  In  Young  v.  Boston , 
104  Mass.  95,  the  charter  required  the  city  to  fur- 
nish water  to  "the  occupant  of  any  tenement." 
An  ordinance  was  passed  by  the  city  providing 
for  the  use  of  water  in  "model  houses,"  so 
called.  These  were  similar  to  appartment 
houses  or  flats.  A  model  house  was  one  of 
those  appartments  used  and  occupied  as  a  sepa- 
rate tenement  The  city  sought  to  deprive  such 
tenant  of  the  use  of  water.  It  was  held  that 
"this  model  lodging-house  is  a  'tenement.' 
within  the  meaning  of  the  ordinance."  In  Wood 
V.  Auimm,  87  Me.  287,  29  L.  R.  A.  876,  the  city 
bad  purchased  the  waterworks,  had  accepted 
payment  for  six  months  in  advance  from  the 
complainant,  who  was  the  owner  of  the  tene 
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ment  building,  and  sought  to  abut  off  the  water 
for  the  nonpayment  of  rates  before  the  city  pur- 
chased. It  was  held  that  the  citv,  havhig  ac- 
cepted payment  in  adTance,  could  not  shut  off 
the  water  for  an  old  debt  In  State,  MiMed,  ▼. 
Butte  City  Water  Co.  18  Mont  199,  82L.  R.  A. 
<{97,  the  owner  of  the  building  had  given  an  or- 
•der  upon  the  defendant  to  the  tenant  to  supply 
him  with  water.  The  tenant  was  in  possession 
of,  and  required  and  demanded  the  use  of  water 
tor,  the  entire  premises.  The  company  refused 
to  deal  with  the  tenant,  or  to  let  him  have  water, 
notwithstanding  the  tender  of  payment  for  the 


entire  building.  It  need*  no  argument  to  show 
that  these  authorities  are  not  decisive  upon  the 
question  before  us.  We  find  nothing  in  the 
action  of  the  respondent  which  was  unreasona- 
ble, or  which  will  result  in  depriving  complain- 
ant or  any  other  tenant  of  toe  use  of  water. 
The  object  is  apparent, — to  relieve  Morrison 
&  Scott  of  the  collection  of  the  rates  from 
their  tenants,  and  to  impose  that  duty  upon  the 
defendant. 

The  decree  is  retened,  with  the  coats  of  both 
courts,  and  the  bill  dismissed. 

The  other  Justices  concur. 
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William  H.  ALLEN,  by  Anna  L.  Allen,  His 

Deserted  Wife,  Appt., 
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<Oeii.St»t.  1894,1  6166t  prorldes'that 
'Srhen  a  hnstMuid  has  deserted  hie  fam- 
ily the  wife  maiy  proneoute  or  defend  lo  his 
name  any  action  whioti  he  mlgbt  have,  prose- 
cuted or  defended,  and  shall  have  the  same  pow- 
ers and  rigbu  therein  as  he  miffht  have  had.** 
JSeld,  that  this  law  is  oonatitutlonal.  field,  fur- 
ther, that  the  complaint  In  this  case  states  a 
«ood  cause  of  action. 

CStart,  Ch.  J.,  and  OoWtw,  /.,  dinenL) 

(April  28, 1897.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  over- 
ruling a  motion  for  new  trial  after  an  order 
for  judgment  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  compensation  for  serv- 
ices rendered  to  defendant's  ward.      Bevereed, 

The  facts  are  suted  in  the  opinion. 

Mr.  Humphrey  Barton,  for  appellant: 

The  statute  does  not  transfer  or  attempt  to 
transfer  title  to  property;  the  statute  does  not 
authorize  the  wife  to  sue  or  defend  in  her  own 
name,  she  acts  only  in  her  husband's  name; 
the  statute  makes  her  merely  the  husband's 
agent,  to  acquire,  protect,  and  hold  pos- 
session of  his  property,  for  him.  At  any  time 
that  the  husband  appeared  and  so  desired  he 
could  require  the  wife  to  account,  and  she  no 
doubt  would  be  given  credit  with  a  reasonable 
-amount  for  the  support  of  herself  and  chil- 
dren. 

Sections  88  and  84  of  this  same  chapter 
were  enacted  at  the  same  time  in  1851  and 
have  come  down  to  the  present  time  as  asso- 
<:iated  with  the  section  in  Question  and  con- 
tain somewhat  similar  provisions. 

These  two  sections  have   been  repeatedly 

*Headnote  by  Buck,  J. 


NOTB.— As  to  the  power  of  the  legislature  to 
«hRDire  estates  created  by  marriage,  see  fiots  to 
McNeer  v.  McNeer  (111.)  19  L.  B.  A.  260. 
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before  this  court  for  construction  and  appli* 
cation,  and  their  constitutionality  has  been  re- 
peatedlv  questioned  and  always  upheld. 

Gardner  j.  Kellogg,  28  Minn.  468;  ikhmit  v. 
Mitchell,  69  Minn.  251;  Bveehner  v.  Columhia 
Shoe  Co.  60  Minn.  477;  Lathrop  y.  Sehutte,  61 
Minn.  196;  BamkaY.  Chicago,  St.  P,  M,  d  0.  B. 
Co.  61  Minn.  549;  Heee  t.  Adamant  Mfg,  Co. 
(Minn.)  68  N.  W.  774. 

Mesere.  W.  J.  Hahn  and  J.  M.  Martin* 
for  respondent: 

There  is  no  rule  or  principle  known  to  our 
system  under  which  private  property  can  be 
taken  from  one  person  and  transierred  to  an- 
other for  the  private  use  and  benefit  of  such 
other  person,  whether  by  general  law  or  spe- 
cial enactment. 

Coolev,  Const.  Lim.  443. 

If  it  IS  to  be  held  that  the  wife  may  sue  in 
the  husband's  name,  when  she  is  deserted  by 
him,  the  court  ought  to  and  will  construe  the 
word  ''desertion"  to  mean  a  legal  desertion. 

At  common  law  the  wife  was  permitted  to 
sue  alone  on  her  desertion  by  her  husband,  but 
it  was  held  that  such  a  desertion  must  be  at>so- 
lute  and  complete. 

Smith  V.  Silence,  4  Iowa,  821,  46  Am.  Dec. 
187;  Gregory  v.  Pierce,  4  Met.  478;  Aver  v. 
Warren,  47  Me.  217. 

Back,  J.,  delivered  the  opinion  of  the 
court: 

About  the  1st  day  of  February,  1888,  the 
defendant  was  appointed  ffuardian  of  the  per-* 
son  aod  estate  of  Edith  M.  Allyn,  a  minor, 
and  it  continued  such  guardian  up  to  the  time 
of  the  commencement  of  this  action;  the  par- 
ents of  said  Edith  M.  Allyn  having  died  prior 
to  February  1.  1888.  She  was  in  no  way  re- 
lated to  said  William  H.  Allen  or  his  wife. 
During  many  vears  prior  to  the  19th  day  of 
March,1895,  Wfiliam  H.  Allen,  whois  designated 
in  this  action  as  plaintiff,  and  Anna  L.  Allen, 
who  is  desigoatea  herein  as  his  deserted  wife, 
were  husband  and  wife,livlng  and  cohabiting  as 
such,  and  from  about  the  month  of  February, 
1888.  until  said  month  of  March,  1895,  they 
supported  and  cared  for  the  said  Edith  M.  Al- 
lyn during  nearly  all  the  time  of  such  guard- 
ianship, substantially  as  though  she  were  their 
own  child;  but  they  were  never  paid  therefor, 
except  the  defendant  claims  thiUJt  paid  for  the 
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clothes  and  school  books  of  said  ward.  About 
the  month  of  March,  1895,  said  William  H. 
Allen  deserted  his  said  wife,  and  has  ceased  to 
live  with,  support,  or  care  for  bcr,  and  never 
returned  to  her,  and  his  whereabouts  have 
never  since  been  known  to  his  said  wife. 
About  the  same  time  Edith  M.  Allyn  left  the 
home  of  the  said  Aliens,  and  her  whereabouts 
do  not  appear  to  be  known  to  defendant  or 
said  ADna  L.  Allen,  and  the  latter,  using  the 
name  of  her  husband  aa  plaintiff,  seeks  to  re- 
cover of  the  defendant  the  value  of  the  ex- 
pense of  supporting  and  caring  for  said  minor 
child,  and  to  this  end  this  action  is  commenced 
and  entitled  ''William  L.  Allen,  by  Anna  L. 
Allen,  his  Deserted  Wife,"  basing  her  right  to 
do  so  upon  Gen.  Stat.  1894,  §  61&,  which  reads 
as  follows:  "When  a  husband  has  deserted  his 
family  the  wife  may  prosecute  or  defend  in  his 
name  any  action  which  he  might  have  prose- 
cuted or  defended,  and  shall  have  the  same 
powers  and  rights  therein  as  he  might  have 
had. "  When  the  cause  was  reached  for  trial  in 
the  court  below,  amotion  for  Judgment  on  the 
pleadings  in  defendant's  favor  was  granted, 
but  subsequently  amended  to  read  as  follows: 
"Ordered,  that  defendant's  motion  for  Judg- 
ment in  defendant's  favor  on  the  pleadings  be, 
and  the  same  is  hereby,  granted,  in  this:  that 
the  complaint  be  dismiss^  without  costs,  and 
without  prejudice  to  said  William  H.  Allen  or 
his  assigns  prosecuting  against  this  defendant 
any  action  that  may  be  ^r  the  same  alleged 
cause  of  action,  and  without  prejudice  to  the 
rights  of  said  William  H.  Allen  or  his  assigns 
in  said  alleged  cause  of  action,  or  any  part 
thereof." 

The  grounds  upon  which  defendant  chal- 
lenges the  right  of  the  deserted  wife  to  main- 
tain this  action  are  as  follows:  (1)  If  this  action 
is  an  action  by  and  through  which  the  wife 
seeks  to  .collect  the  amount  claimed  of  defend- 
ant by  simply  prosecuting  the  suit  in  the  name 
of  the  husband,  and  it  can  be  maintained  that 
that  is  what  the  section  under  consideration 
authorizes,  then  the  act  in  question  is  uncon- 
stitutional as  depriving  the  husband  of  his 
property  without  due  process  of  law.  (2) 
That  if  that  is  not  what  this  section  means, 
then  it  can  only  mean  what  it  was  construed 
to  mean  by  the  court  below,  vie.:  That  the 
action  must  concern  the  propertv  riehta  of 
some  remaining  member  of  the  famfly,  and 
that  it  is  only  in  such  cases  where  it  is  neces- 
sary to  enforce  or  defend  such  rights  that  an 
action  of  this  kind  can  be  prosecuted;  that  it 
does  appear  on  the  face  of  the  complaint  that 
that  this  action  does  not  involve  the  enforce- 
ment of  any  such  right  <8)  The  complaint 
is  tMid,  in  that  it  fails  to  show  facts  necessary 
to  constitute  a  desertion  within  the  meaning  of 
the  law. 

We  do  not  assent  to  the  proposition  that 
the  law  is  unconstitutional.  There  is  no  at- 
tempt to  deprive  the  husband  of  his  property 
without  due  process  of  law.  The  statute  does 
not  authorize  the  taking  of  the  private  property 
of  the  husband  and  transferring  it  to  the  wife. 
It  simply  authorizes  her  to  maintain  his  rights 
by  an  affirmative  proceeding  in  his  name,  or  de- 
fend them  in  the  same  manner.  If  she  suc- 
ceeds, the  fruit  thereof  does  not  belong  to  her, 
but  to  him.  The  language  of  the  statute  does 
R7  L.  R.  A. 


not  in  the  slightest  degree  authorize  any  other 
construction.  In  all  actions  or  proceedings  he- 
is  the  principal,  named,  and  she  is  the  legally 
authorized  agent  to  save  his  rights  or  property. 
The  rights  existing  as  between  husband  and: 
wife  are  not  those  in  controversy.  Her  claim 
or  rights  in  the  proceeding  are  not  adverse  to* 
his.  but  in  aid  thereof.  It  is' true,  her  own 
rights  might,  in  some  cases,  be  Jeopardized  by 
inaction  upon  her  part;  but  one  effect  of  the 
law  would  be  to  maintain  or  protect  his  rights. 
If  it  be  said  that  the  proceeding  seeks  to  bind 
him  without  his  knowledge  or  consent,  we  an- 
swer that  it  is  no  more  so  than  where  the  in- 
nocent wife  pledges  the  credit  of  her  husband, 
fur  suitable  necessaries,  when  the  husband 
without  cause  has  deserted  her,  or  turns  her 
out  of  their  home,  and  she  is  without  other 
means  of  obtaining  such  necessaries,  and  in  thia 
respect  she  binds  him  as  agent.  In  such  case- 
his  misconduct  gives  to  her  act  the  presump- 
tion of  the  authority  of  law,  and,  if  the  facts- 
sustain  the  presumption,  it  is  irrebuttable. 
There  may  be  a  delegation  of  agency  or  au- 
thority created  by  law  as  well  as  by  the  real 
act  of  the  person.  By  contracting  the  relation 
of  husband  and  wife,  he  takes  upon  himself 
the  duty  of  supplying  her  with  necessaries, 
and,  if  be  does  not,  through  his  own  fault,  she, 
by  reason  of  the  marriage  relation,  has  the  im«> 
plied  authority  as  his  agent  to  procure  such 
necessaries,  and  the  husband  is  responsible  for 
what  is  so  supplied.  It  might  Just  as  well  be 
said  that  this  is  taking  and  transferring  his 
property  to  someone  else  without  due  process 
of  law  as  to  say  that  this  is  the  effect  of  the 
statutory  law  under  discussion.  It  was  the 
common  law  that  clothed  the  wife  with  thi» 
authority  to  procure  necessaries  under  such  cir- 
cumstances, but  in  the  case  at  bar  is  the  posi- 
tive enactment  of  a  legislative  body  delegating 
this  power  to  the  wife,  as  agent  of  her  husband, 
in  case  of  his  misconduct.  If  such  power  was 
attempted  to  be  delegated  by  the  legislature  to 
one  person  to  prosecute  or  defend  in  the  name 
of  a  stranger  any  action  which  he  might  pros- 
ecute, with  the  same  rights  therein  as  he  might 
have  had,  we  are  not  prepared  to  say  that  it 
would  notbe  udconstitutional,  especially  wher» 
the  relation  of  guardian  and  ward  did  not  ex- 
ist. The  insane,  idiotic,  spendthrift,  and  in- 
fants are  notable  instances  where  persons  are 
appointed  to  care  for  them,  and  brins  or  de- 
fend actions  in  their  behalf,  without  theirknow- 
ledge  or  consent.  Such  proceedings  were 
never  supposed  to  authorize  the  transfer  of 
their  properly  without  due  process  of  law,  nor 
that  they  so  operated  in  law  or  fact.  These 
laws  are  for  the  protection  of  the  unfortunate,, 
sometimes  to  govern  the  vicious,  and  generally 
to  uphold  public  welfare.  Noiv,  when  amao 
enters  into  the  marriage'  relation,  he  yields  to 
the  changed  condition  imposed  upon  him  by 
law.  While  he  enioysits  benefits,  he  cannot  dis- 
regard its  obligations  either  private  or  public. 
It  was  once  wittily  said  that,  in  the  eye  of  the 
common  law,  upon  marriage  the  husband  and 
wife  became  one,  and  that  one  was  the  hus- 
band. But  the  fiction  of  the  common  law,, 
with  much  of  its  harshness  and  injustice,  has 
been  done  away  with  by  the  more  sensible,  hu- 
mane legislative  enactments  giving  the  wife 
greater  personal  freedom  ancLequality  of  prop^ 

Digitized  by  CjOOQIC 


1807. 


Allbn  t.  MramBtOTA  Loav  A  TBtm  CkK 


•S^ 


erty  riffhts.  This  statutory  proviiion  is  In  Hoe 
with  t£e  trend  of  such  statutory  laws.  Many 
iDstances  might  be  given  where  the  rfghu  of 
the  family  would  beeotirelydestroyed  or  greatly 
ly  lessened  if  the  wife  could  not  prosecute  or 
defend  in  the  name  of  the  husband.  iJuppose 
his  title  or  rights  in  the  homestead  were  at- 
tacked b7  action,  and,  by  reason  of  his  deser- 
tion of  his  family,  he  did  not  or  would  not  de- 
fend, her  own  and  the  children's  valuable  prop- 
erty rights  therein  might  be  seriously  jeopar- 
dized, or  entirely  lost,  if  not  allowed  to  defend 
in  his  name,  as  authorized  by  this  law.  The 
same  might  be  said  of  other  property,  real  or 
personal.  Again,  suppose  that  a  trespasser  was 
committing  waste  upon  the  homestead  or  other 
real  property,  or  destroying  the  crops  upon 
which  the  support  of  the  family  depended; 
must  the  wife  remain  inactive  and  powerless? 
We  think  that  the  hip:hest  considerations  of 
public  policy  as  well  as  the  family  welfare  de- 
mand that  this  should  not  be  permitted.  The 
wrongdoer  should  not  be  thus  permitted  to 
succeed  by  reason  of  the  misconduct  of  a  faith- 
less husband  deserting  his  family  without  just 
cause.  The  act  is  not  intended  to  concern 
merelv  the  property  rights  of  some  other  mem- 
ber of  the  family  than  the  wife,  but  is  broad 
enough  to,  and  does,  authorize  the  wife  to 
prosecute  or  defend  such  actions  as  be  might,  in 
case  of  such  desertion,  personally  prosecute  or 
defend.  In  name  and  as  plaintiff  he  is  the  real 
partyin  interest,  and.  if  he  sees  fit  voluntarily 
and  wilfully  to  violate  his  marital  obligations, 
then  the  irrebuttable  presumption  of  law  arises 
that  he  has  cast  upon  his  wife  a  delegated  au- 
thority as  his  agent,  not  only  to  protect  his 
right,  but  that  of  the  family,  as  the  latter^s 
rights  may  very  materially  depend  upon  those 
of  the  husband.  Continued  desertion  for  a 
certain  period  would  ripen  into  a  cause  of 
divorce  in  behalf  of  the  wife,  in  which  case  she 
might  be  entitled  to  one  third  in  value  of  the 
real  and  personal  property  of  the  husband,  and 
the  minor  children  to  their  support  out  of  his 
property.  Such  property  should  not  be  per- 
mitted to  be  lost  or  sa^ri^ced  through  the  wil- 
ful desertion  of  the  husband,  and,  in  our  opin- 
ion, the  beneficent  provisions  of  the  law  do  not 
permit  it. 

The  amount  involved  here  is  the  sum  of 
$8,000  which,  it  is  claimed,  accrued  not  merely 
by  reason  of  the  services  rendered  by  the  hus- 
band, but  by  the  wife  as  well,  for  the  support 
and  care  of  this  young  girl,  commencing  when 
she  was  nine  years  old,  and  extending  over  a 
period  of  about  seven  years.  The  defendant, 
in  order  to  avoid  any  liability,  pleads  as  one  of 
its  defenses  the  statute  of  limitations  as  to  part 
of  the  claim;  thus  showing  the  necessity  of 
prompt  action  upon  the  part  of  the  deserted 
wife  if  she  would  saVe  the  right  of  action  for 
the  recovery  of  the  amount  which  she  claims  is 
Justly  due  her  hustwnd,  and  of  which  she  has 
evidently  earned  a  good  share,  if  the  claim  is  a 
valid  one.  This  "rule,  which  we  think  applica- 
ble to  this  case,  does  not  extend  so  far  as  to 
authorize  the  wife  to  dispose  of  the  husband's 

f property  unless,  perhaps,  for  necessaries  for  the 
amily.  Kor.  in  case  of  an  action  in  his  name 
for  the  recovery  of  property  or  damages  for 
injury  thereto,  woula  she  have  any  greater  or 
anv  more  of  a  vested  right  therein  than  she  had 
before  the  desertion.  Gen.  Stat.  1894,  §  6165, 
«7  L.  R  A. 


makef  her  the  statutory  agent  of  the  husband 
for  certain  purposes,  and  the  fact  that  she  must 
proceed  in  his  name  directly  and  irresistibly 
repels  the  idea  that  the  fruits  af  any  affirmative- 
or  defensive  action  is  to  belong  to  any  person 
other  than  the  husband.  His  desertion  strength- 
ens or  adds  to  the  power  of  the  wife  to  act  in* 
his  behalf,  and  protect  and  preserve  the  prop- 
erty left  in  her  implied  care;  and  hence  with 
the  right  to  prosecute  or  defend  actions  relating 
thereto.  And  by  analogy  she  would  have  the- 
right  to  prosecute  an  action  of  the  character  of 
the  one  at  bar.  While  several  of  the  states  have 
statutory  enactments  substantially  the  same  aa 
our  own,  we  have  not  been  able  to  find  any  de- 
cision bearing  directly  upon  such  laws,  nor  have 
we  been  cited  to  any  by  either  of  the  respec- 
tive counsel.  In  Bishop  on  Marriage  and  Di- 
vorce (vol.  1,  chap.  88,  6th  ed.)  the  general 
rule  is  laid  down  that  commonly  the  presump^ 
tion  is  that  the  wife  may  protect  and  preserve 
the  property  left  in  her  implied  care,  but  neither 
sell  nor  destroy  it;  yet  in  some  circumstancea- 
even  the  power  of  preservation  implies  some 
power  of  disposition.  Thus,  a  husband  being 
away  on  military  service,  proceedings  being  in- 
stituted to  confiscate  his  property,  tne  wife  may 
employ  counsel,  and  make  the  proper  and  usual: 
defeose.and  charge  him  therefor;  citing  Bvfor^ 
V.  Speed,  1 1  Bush,  888.  He  also  cites  the  case  of 
Felker  v.  Emenon,  16  Yt  668, 4^  Am.  Dec  582,. 
where  Judge  Redfleld  lays  down  the  law  to  be- 
that,  in  the  absence  of  one  from  the  country  for 
months,  leaving  his  wife  and  minor  sons  upon 
his  farm,  the  wife  is  considered  to  be  the  head  of 
the  family,  and  a  general  agent  of  the  husband, 
and  her  rule  extends  to  the  Ordinary  incidental 
of  the  business.  The  act  under  consideration 
enlarges  the  authority  of  these  rules  of  the  com- 
mon law,  and,  while  there  may  be  no  justifica- 
tion for  the  misconduct  of  the  husband,  vet 
where,  for  instance,  he  leaves  uncollected  debts, 
of  property  in  the  care  of  the  wife,  the  pre- 
sumption would  arise  that  he  meant  she  had 
the  power  topreserve  the  property  and  collect 
the  debts.  When  to  this  presumption  is  added 
the  express  legislative  authority  which  be  is- 
also  presumed  to  know  and  understand,  and  as- 
sent to  by  his  wilful  desertion,  there  can  be  no- 
reasonable  doubt  but  what  the  law  is  valid  and 
constitutional.  We  are  also  of  the  opinion  that 
the  complaint  states  a  good  cause  of  action. 
Order  retersed. 

Start,  Ch.  J.,  and  Collins,  J.,  disaentingi 

We  dissent.  The  statute  in  question,  like- 
every  other  which  is  couched  in  general  terms, 
is  necessarily  subject  to  implied  exoeptiona 
founded  in  maxims  of  naturaljustice.  It  must 
be  construed  so  as  to  give  effect  to  the  benef- 
icent purpose  for  which  it  was  enacted,  whldv 
was  the  protection  of  the  deserted  wife  and 
family,  and  not  for  the  protection  of  the  ab- 
sconding husband.  It  must  not  l)e  construed 
so  that  either  the  debtor  of  the  husband  will  be 
subjected  to  the  liability  of  paving  his  debt 
twice,— first  to  the  wife,  second  to  the  hus- 
band,—or  that  the  husl>and  must  be  deprived  of 
his  property  without  an  opportunity  to  con- 
test the  charge  of  desertion  in  a  court  of  justice. 
We  are  therefore  of  the  opinion  that  the  statute 
should  not  be  construed  as  extending  to  actions 
for  the  collection  of  choses  in  action  of  which 
the  husband  is  the  abaolute  ^^^^^^  r\r\Q]p^ 
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1.  To  bind  a  oorporatimilby  a  eoatraet 
made  hy  one  who  has  authority  to  aet 
fbriitf  it  is  not  neoeBsaiy  that  bis  authority 
should  be  recited  Id  the  contract,  or  the  corpo- 
rate name  signed  to  it,  or  his  official  designation 
added  to  his  signature. 

H.  A  etoekholder  has  b6  Implied  au- 
thority to  make  a  contract  for  the  corporation 
merely  because  he  owns  a  large  majority  of  the 
stock  and  has  power  thereby  to  select  and  con- 
trol the  board  of  directors. 

9*  Statutes  requiring  a  <N>rporatioB  to 
be  controlled  and  managed  by  direct- 
orSy  but  authorizing  them  to  appoint  such  sub- 
ordinate officers  and  agents  as  the  business  may 
reqnlre,  do  not  prevent  the  directors  from  In- 
trusting the  entire  management  of  the  business 
to  a  president,  as  this  is  not  a  delegation  of  cor- 
porate rights  and  powers,  bat  a  mere  authorisa- 
tion to  perform  the  business  for  and  In  the  name 
of  the  corporation. 

4«  The  management  of  the  entire  bnsi* 
neae  of  a  corporation  may  be  intmeted 
to  Its  president  either  by  an  express  resolution  of 
the  directors  or  by  their  acquiescence  In  a  course 
of  dealtog. 

6«  A  contract  gfwing  the  right  to  man- 
age a  newspaper  and  control  its  policy  for 
five  years  to  a  person  employed  as  editor  and 
manager  Is  not  contrary  to  public  policy  when  It 
Is  part  of  an  agreement  by  which  he  purchases  a 
large  quantity  of  stock  from  the  controlling 
shareholder  aod  the  agreement  Is  approved  and 
ratified  by  all  the  stockholders. 

€•  An  action  for  damages  is  not  an  ade- 
quate remedy  at  law  which  will  preclude 
an  injunction  against  breach  of  a  contract  giv- 
ing a  person  the  right  to  edit  and  manage  a  news- 
paper according  to  his  own  Judgment  for  a  term 
of  years,  when  the  contract  was  coupled  with  a 
purchase  of  stock  In  which  he  Invested  his  entire 
capital,  and  the  control  and  management  of  the 
paper  was  to  him  the  chief  inducement  to  the 
contract. 

7.  Want  of  mntnali^  which  will  prewent 
a  conrt  of  equity  firom  granting  i^Jnno- 
tiye  relief  against  the  denial  of  a  contract 
right  to  the  control  and  management  of  a  news- 
paper does  not  exist  where  the  contract  itself 
provides  a  test  of  the  duty  and  success  of  the 
manager  with  a  remedy  in  case  of  his  failure  by 
removal  from  his  position  and  forfeiture  of  the 
contract. 

9.  A  contract  giwing  the  contr«il  and 
management  of  a  newspaper  for  a  term 
of  years  to  an  editor  and  manager  is  not  such  a 
contract  for  mere  personal  services  or  simple 
employment  that  he  cannot  have  an  Injunction 
against  the  denial  of  his  contract  right. 

{Sherwood  and  Bobtnson^  JJ.,  diuent) 

(January  8, 1807.) 

NOTB.— As  to  the  sole  ownership  of  stock  in  a 
•corporation,  see  Louisville  Banklug  Go.  v.  Bisen- 
inan  Bros.  ftOo.(Ky.)  19  L.  R.  A.  684,  and  nott:  also 
MoTighe  V.  Macon  Gonstr.  Co.  (Ga.)  88  L.  B.  A.  800 
4{7L.R.A. 

8eo  also  45  L.  R.  A.  551. 


APPEAL  by  defendants  from  a  Judgment  of 
the  Crlcuit  Court  for  the  City  of  St.  Louis 
in  favor  of  plain tiH  iu  an  action  brought  to 
enjoin  defendants  from  interfering  with  plain- 
tilrs  management  of  a  newspaper.    Affirmed. 

Statement  by  Maefarlane*  J.: 

In  December,  1891,  the  •'Pulitzer  Publish- 
ing  Company,"  one  of  the  defendants  herein, 
was  incorporated  under  the  laws  of  the  state 
of  Missouri,  vvhich  provide  for  the  organiza- 
tion of  business  corporations.  The  capital 
stock  of  the  company  is  91,000,000.  divided 
into  10,000  shares,  of  $100  each.  The  prin- 
cii>a1  property  of  this  corporation  consisted  of 
a  daily  newspaper  published  in  the  city  of  St. 
Jx)uis,  known  as  the  "  Post  Dispatch.^'    This 

Fiper  was  established  years  before,  by  Joseph 
ulitzer,  who  at  the  time  of  the  incorporation 
was  practically  the  sole  owner.  The  said 
Pulitzer  was  an  experienced  and  successful 
newspaper  man,  and  under'  his  management 
the  Post  Dispatch  and  its  goodwill  had  become 
very  valuable  property.  This  property  was 
transferred  to  the  corporation  in  payment  for 
the  capital  stock.  Of  the  stock,  Pulitzer  gave 
to  his  wife  800  shares,  and  to  his  brotber-in  law 
William  L.  Davis  400  shares.  By  the  articles 
of  association  it  appears  that  eight  shares  were 
subscribed  by  Charles  Gibson,  one  share  by 
Daniel  W.  Wood,  and  one  share  b^  Samuel 
Williams.  At  the  time  of  the  organization  of 
the  corporation,  Joseph  Pulitzer  was,  and  for 
a  number  of  years  prior  thereto  had  been,  re- 
siding in  the  city  of  New  York,  where  he  was 
engaged  in  the  publication  of  a  newspaper 
known  as  *'  The  World,"  of  which  he  was  also, 
practically,  the  owner.  Prior  to  Februair, 
1896,  the  plaintiff,  Charles  H.  Jones,  had  made 
a  reputation,  in  the  south  and  west,  as  a  capa- 
ble and  successful  manager  and  editor  of  daily 
city  newspapers.  He  had  for  a  number  of 
years  edited  a  daily  paper  in  St.  Louis,  and 
was  well  acquainted  with  the  people  of  said 
city,  and  of  the  west  generally,  and  was  sup- 
posed to  know  their  wants  and  demands  in  re- 
spect to  the  character  and  quality  of  such 
papers.  At  the  date  of  the  contract  which  is 
the  subject  of  this  litigation,  and  for  some  time 

?rior  thereto,  plain tiflF  had  been  employed  by 
•ulitzer  as  editor  of  the  "World."  After  con- 
siderable negotiation  between  them,  on  the  6th 
day  of  February,  1895,  the  following  contract 
was  entered  into  and  signed  by  Pulitzer  and 
plaintiff: 

This  agreement,  made  this  6th  day  of  Feb- 
ruary, in  the  year  1895.  between  Joseph  Pulit- 
zer, of  the  city,  county,  and  state  of  New  York, 
party  of  the  first  part,  and  Charles  H.  Jones, 
of  the  city  of  St.  Louis,  state  of  Missouri,  party 
of  the  second  part,  witnesseth:  That  for  and 
in  consideration  of  the  sum  of  eighty  thousand 
dollars  ($80,000)  in  cash,  and'  the  performance 
by  the  party  of  the  second  part  of  the  condi- 
tions hereinafter  set  forth,  the  party  of  the  first 
part  agrees  to  sell  and  deliver  to  the  party  of 
the  second  part  one  thousand  six  hundred  and 
sixty  seven  (1,667)  shares  of  the  capital  slock 
of  the  Pulitzer  Publishing  Company,  of  St 
Louis,  Missouri,  being  one  sixth  (i)  of  the  total 
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capital  stock  of  said  corporation;  and  whereas, 
the  party  of  the  first  part  is  induced  to  make 
this  sale  and  enter  into  the  covenants  herein 
contained  on  the  assurances  of  the  party  of  the 
aecond  part  of  his  abilitv  to  fulfil  the  cove- 
nants and  conditions  ana  avoid  the  penalties 
hereinafter  set  forth:  Now,  therefore,  it  is 
agreed  by  and  between  the  parties  hereto,  and 
made  a  part  of  the  consideration  for  the  sale  of 
aaid  oue  thousand  six  hundred  and  sixty-seven 
<1,667)  shares  of  stock,  that  the  party  of  the 
second  part  shall  be  appointed  the  editor  and 
manaj^er  of  the  Post  Dispatch,  a  newspaper 
published  in  St  Louis.  Mo.,  by  the  said  Fulit- 
aser  Publishing  Company,  for  the  term  of  five 
(6)  years  from  the  date  hereof,  at  an  annual 
salary  of  ten  thousand  dollars  ($10,000).  And 
the  party  of  the  first  part  agrees  to  elect  the 
party  of  the  second  part  director  and  president 
of  the  Pulitzer  Publishing  Company  aforesaid, 
and  to  give  him  control  and  management  of 
said  newspaper,  the  Post  Dispatch,  during  the 
above-mentioned  period  of  five  years:  provided, 
however,  that  such  appointment  and  salary 
shall  cease  and  determine  if  the  party  of  the 
second  part  [shall  fail  to  properly  perform  the 
duties  of  editor  and  manager  aforesaid  or]  shall 
at  any  time  during  said  term  accept  or  occupy 
any  public  or  political  office,  elective  or  other- 
wise, or  engage  in  anv  other  business  of  any 
kind  or  description,  it  being  covenanted  by  and 
between  the  parties  hereto  that  the  party  of  the 
second  part  shall  devote  all  the  time,  ability, 
and  energy  he  possesses  to  the  growth,  pros- 
perity, and  success  of  said  St.  Louis  Post  Dis- 
patch (and  conduct  the  same  with  strictest  in- 
tegrity and  economy).  And  it  is  further  agreed 
by  and  between  the  parties  hereto,  as  a  test  of 
the  ability  of  the  party  of  the  second  part  to 
properly  manage  and  edit  said  St.  Louis  Post 
Dispatch,  that  such  appointment  and  salary 
shall  cease  and  determine  in  the  event  that  the 
gross  revenues  of  the  Post  Dispatch,  from  ad- 
vertising and  circulation  combined,  shall  dur- 
ing the  year  1895  be  less  than  the  gross  reve- 
nues from  the  same  sources  combined  for  the 
year  1894.  And  it  is  further  agreed  by  and  be- 
tween the  parties  hereto  that  said  appointment 
and  salary  shall  cease  and  determine  in  the 
event  that  the  net  profito  of  the  Post  Dispatch 
for  the  1896  shall  be  less  than  the  net  profits 
for  the  year  1893.  And  it  is  further  agreed  by 
and  between  the  parties  hereto,  their  executors, 
administrators,  and  assigns,  that  in  case  of  the 
death  of  the  party  of  the  second  part,  his  resig- 
nation, failure  of  health,  or  retirement,  or  in- 
ability to  perform  the  duties  and  labors  of  ed- 
itor and  manager  of  the  Post  Dispatch  at  any 
time  within  three  years  from  the  date  of  the 
execution  of  this  contract,  the  party  of  the  first 
part  shall  have  the  option  to  repurchase  for  the 
sum  of  eighty  thousand  dollars  ($80,000),  the 
herein -mentioned  one  thousand  six  hundred 
and  sixty  seven  (1 ,667)«shares  of  the  stock  of 
the  Pulitzer  Publishing  Company,  which  in 
such  event  the  party  of  the  second  part  agrees 
to  sell  and  transfer  to  the  party  of  the  first  part 
for  the  sum  of  eighty  thousand  dollars  ($80,- 
000).  And  it  is  further  agreed  that  in  case  of 
the  death  of  the  party  of  the  second  part,  or 
his  resin;nation,  failure  of  health,  retirement, 
or  inability  to  perform  the  duties  and  labors  of 
editor  and  manager  of  the  St.  Louis  Post  Dis- 
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patch  after  the  expiration  of  the  aforesaid  three 
years,  and  within  two  years  thereafter,  the 
party  of  the  first  part  shall  have  the  like  option 
to  repurchase  ihe  aforesaid  one  thousand  six 
hundred  and  sixty-seven  (1,667)  shares  of  the 
stock  of  the  Pulitzer  Publishing  Company; 
but  in  such  case  the  price,  instead  of  being 
eighty  thousand  dollars  ($80,000),  shall  be  such 
sum  as  may  be  fixed  as  the  value  of  said  stock 
by  arbitration.  Each  of  the  parties  hereto,  or 
their  executors  or  administrators,  shall  name 
an  arbitrator;  and,  if  the  arbitrators  shall  dif- 
fer in  their  appraisement,  they  shall  name  an 
umpire,  and  the  decision  of  said  umpire  shall 
be  final  as  to  the  value  of  said  stock. 

The  word  "presidency,*^  in  line  9,  page  2, 
stricken  out;  the  words  "shall  fail  to  properly 
perform  the  duties  of  editor  and  manager  afore- 
said or,"  between  lines  10  and  11,  page  2,  in- 
serted; the  words  "and  conduct  the  same  with 
strictest  integrity  and  economy."  end  of  line  17, 
and  sub.  page  2,  inserted;  word  *'death,"  line 
6,  page  3,  and  word  "death,"  line  18,  page  8, 
substituted  for  words  "default"  in  both  places 
before  execution  hereof. 

In  witness  whereof,  the  parties  hereto  have 
set  their  hands  and  seals,  the  day  and  year  first 
above  writteta.  Joseph  Pulitzer. 

Charles  H.  Jones. 

This  contract  was  supplemented  by  a  letter 
of  the  same  date,  from  plaintiff  to  Pulitzer,  as 
follows: 

Jekyl  Island,  Ga.,  Feb.  6,  1895. 
Joseph  Pulitizer,  Esq.—My  Dear  Sir: 

I  have  to  say  to  you  by  this  letter  that  I  take 
the  office  of  the  Pulitzer  Publishing  Company 
under  the  express  agreement  that  1  will  agree 
to  the  adoption  of  a  set  of  by-laws  to  be  here- 
after framed,  absolutely  forbidding  any  officer 
of  the  company  from  dgninc  notes  or  similar 
obligations  of  the  company;  that  even  contracts 
involving  financial  obligations  must  haye  the 
board's  approval.  I  further  agree  to  take  cer- 
tificates of  stock  which  shall  contain  written 
on  their  face  the  words,  "This  stock  is  held 
subject  to  the  terms  and  conditions  of  agree- 
ments made  of  even  date;"  with  the  under- 
standing that,  at  the  expiration  of  five  years, 
new  certificates,  not  so  indorsed,  shall  be  issued 
to  me.  Tours,  very  truly,  C.  H.  Jones. 

On  the  same  day  Pulitzer  addressed  this  let- 
ter to  Mr.  Samuel  Williams,  who  was  then  the 
editor  of  the  Post  Dispatch: 

Jekyl  Island,  Ga.,  Feb.  6,  1895. 
Dear  Mr.  Williams: 

I  herebv  appoint  Ck>lonel  Charles  H.  Jones 
editor  and  manager  of  the  St.  Louis  Post  Dis- 
patch.   Please  notify  the  others. 

Faithfully  yours, 

Joseph  Pulitzer,  Prest 

Plaintiff  reached  St.  Louis  on  the  14th  of 
February,  where  he  was  on  that  day,  accom- 
panied by  Mr.  Williams,  introduced  to  the  em- 
ployees of  the  Post  Dispatch,  and  duly  installed 
as  editor.  Afterwards,  on  March  16,  a 
stockholders'  meeting  was  held,  and  Charles 
H.  Jones  (plaintiff),  Samuel  Williams.  Florence 
I).  White,  Joseph  Pulitzer,  and  S.  S.  Carvalia 
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were  unaDlmonsly  elected  directors.  At  this 
meeting  the  entire  stock  of  the  corporation  was 
voted.  At  the  date  of  this  contract  the  stock 
holdings  of  the  corporation  were  as  follows: 
Joseph  Pulitzer,  8.796  shares;  Kate  Davis  Pu- 
litzer. 800  shares:  William  Leonard  Davis,  400 
shares;  Charles  Gibson,  1  share;  D.  W.  Woods, 
1  share;  F.  D.  White.  1  share;  Samuel  Wil- 
liams, 1  share.  At  this  time,  Joseph  Pulitzer, 
William  L.  Davis,  Charles  Gibson,  Samuel 
Williams,  and  Florence  D.  White  were  direc- 
tors. The  officers  were  Joseph  Pulitzer,  pres- 
ident; Samuel  Williams,  vice  president;  Charles 
Gibson,  secretary.  The  stock  held  by  Will- 
iams, Gibson,  and  White  was  merelv  nominal, 
though  White  bad  a  contract  with  Pulitzer  for 
200  shares,  upon  which  about  $9,000  had  been 
paid.  Between  the  date  of  the  contract  and 
the  election  of  directors,  Pulitzer  had  given 
Carvalio  one  share  of  the  stock,  in  order  to 

aualify  him  to  act  as  director.  Plaintiff  con- 
nued  to  act  as  president  of  the  company,  and 
as  manager  and  editor  of  the  Post  Dispatch, 
until  August  81, 1895,  when,  after  consultation 
between  directors  Pulitzer,  Williams,  and  Car- 
valio, plaintiff  was  notified  that  the  policy  of 
the  Post  Dispatch  should  be  radically  changed 
on  the  "silver  question,"  and  as  to  its  course 
regarding  the  "Stone  Democratic  faction."  No 
replv  having  been  received  to  this  notice,  and 
no  change  in  the  policy  of  the  paper  having 
been  made,  on  the  7th  day  of  September,  1895, 
a  second  notice  was  ad'dressed  to  plaintiff, 
which,  after  reciting  the  demands  previously 
made,  proceeds:  "It  would  be  pleasanter  and 
more  agreeable  if  you  pled^  prompt  and  loyal 
compliance,  to  make  these  changes  at  once. 
If,  however,  you  do  not  pledge  prompt  and 
loyal  compliance,  a  meeting  of  the  board  of 
directors  will  be  called,  when  the  matter  will 
be  laid  before  it,  that  it  may  immediately  pro- 
ceed to  take  action  to  protect  the  Post  Dispatch 
from  the  danger  and  folly  of  its  present  man- 
agement" Three  days  after  the  date  of  this 
letter,  plaintiff  received  the  following  notice: 

Col.  Cbas.  H.  Jones: 

In  accordance  with  request  from  majority 
of  the  board  of  directors,— Messrs.  Williams, 
Pulitzer,  and  Carvalio,— you  are  hereby  noti- 
fied that  a  special  meeting  of  the  Pulitzer 
Publishing  Company  is  called  for  Saturday, 
September  21,  in  the  Post  Dispatch  Building, 
St.  Louis,  Mo.,  at  12  o'clock  noon. 

Yours,  B.  8.  Carvalio. 

Upon  receipt  of  this  notice,  plaintiff  com- 
menced this  suit  against  the  corporation  and 
the  directors.  Pulitzer  was  never  served,  nor 
does  he  appear.  The  petition  alleged  full  and 
faithful  compliance  with  the  terms  of  the  con- 
tract on  the  part  of  plaintiff,  and  charged  that 
defendant  corporation  and  its  board  of  direc- 
tors were  threatening  to  interfere  with  his  con- 
trol and  management  of  the  Post  Dispatch, 
contrary  to  the  terms  of  said  contract,  and 
concludes  with  the  following  averments  and 
prayer:  "Plaintiff  states  that  he  has  no  ade- 
quate remedy  by  action  for  damages;  that  it  is 
impossible  to  calculate  or  estimate  the  profits 
which  will  inure  to  him  during  the  coming  five 
years  from  his  one-sixth  interest  in  the  paper, 
n  view  of  the  rapid  and  extraordinary  increase 
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In  the  business  of  the  paper  during  the  few 
months  of  plaintiff's  control.  It  is  also  impos- 
sible to  calculate  or  estimate  the  increase  in  the 
value  of  said  one  sixth  interest  of  plaintiff  at 
the  time  of  the  expiration  of  said  contract, 
which  interest  plaintiff  was  induced  to  pur- 
chase solely  by  reason  of  the  control  of  the 
paper  during  said  term,  which  was  secured 
to  him  under  the  aforesaid  agreement;  and 
that  it  is  now  evident  that  such  interest  will 
be  largely  increased  in  value  before  the  ex- 
piration of  said  term  If  plaintiff  is  not  inter- 
fered with  in  the  management  and  control  of 
the  paper.  Wherefore  plaintiff  says  that 
the  acts  and  doines  herein  complained  of  are 
against  equity  ana  good  conscience;  that  de- 
fendant Pulitzer,  under  the  cloak  of  the  cor- 
porate organization,  controlled  bv  him,  an^ 
through  his  dependents  therein,  will  not  be  per- 
mitted to  repudiate  the  aforesaid  agreements 
made  and  performed  in  good  faith  by  plaintiff; 
and  that  plaintiff  is  entitled  to  have  said  agree- 
ment, with  his  rights  of  control  and  manage- 
ment of  the  Post  Dispatch,  specially  enforced 
bv  the  restraining  orders  of  this  court.  Plain- 
tiff therefore  prays  that  said  agreement  of  Feb- 
ruary 6.  1896,  hereinbefore  set  out,  and  his  ap- 
e>intment  as  editor  and  manager  of  the  Post 
ispatch,  be  held  valid  and  binding  upon  the 
defendant  the  Pulitzer  Publishing  Company, 
and  the  individual  defendants  herein,  directors 
thereof:  and  that  said  defendants  Pulitzer, 
Williams,  White,  and  Carvalio,  and  each  of 
them,  and  said  Pulitzer  Publishing  Company, 
and  the  servants,  agents,  and  employees  of 
them:  and  each  of  them,  be  restrained  and  en- 
joined by  orders  of  this  court  from  interfering 
with  plaintiff's  control  and  management  of 
the  Post  Dispatch,  or  with  his  control  over  the 
the  columns  or  policy  of  the  paper  during  the 
term  of  said  contract;  and  that  a  temporary 
injunction  be  granted  pending  the  hearing  of 
this  cause;  and  for  further  relief." 

A  temporary  injunction  was  granted  by 
Judge  Wood,  and  upon  final  hearing,  before 
Judge  Yalliant,  the  injunction  was  made  per- 

rtual.  The  important  portion  of  the  decree 
as  foUows:  'That  the  defendants  Samuel 
Williams,  Florence  D.  White,  S,  S.  Carvalio. 
and  the  Pulitzer  Publishing  Company,  and 
the  servants,  agents,  and  employees  of  them, 
and  each  of  them,  be,  and  are  hereby,  re- 
strained and  enjoined  from  interfering  with 
the  plaintiff's  control  and  management  of  the 
St.  Louis  Post  Dispatch,  and  from  in  any  man- 
ner hindering  or  impeding  him  in  his  duties  as 
editor  and  manager  of  said  newspaper  during 
the  period  ending  five  <5)  years  from  the  6th  day 
of  February,  1895,  under  terms  of  the  contract 
of  February  6,  1895,  set  forth  in  the  petition 
herein,  or  with  plaintiff's  control  over  the  ed- 
itorial  policy  of  said  newspaper,  or  with  the 
performance  of  his  duties  as  editor  and  man- 
ager under  said  contfact,  including  the  em- 
ployment, direction,  or  dismissal  by  him,  as 
editor  and  manager  of  said  newspaper,  of  any 
of  the  subordinates  or  employees  connected 
with  the  editorial,  news,  or  business  depart- 
ments of  said  newspaper:  provided,  however, 
that  if  the  net  profits  of  said  Post  Dispatch 
newspaper,  under  the  plaintiff's  management, 
without  hindrance  or  interference  by  the  de- 
fendants, or  either  of  them,  or-^f  Josenh  Pul- 
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Itzer,  for  the  year  1896,  be  leas  than  the  net 
profits  of  ibe  said  newspaper  were  for  the  year 
1895,  or  if  at  any.  time  duriog  the  period  end- 
ing five  ^ears  from  February  6,  1896,  tbe 
pltiiDtifl  fails  to  properly  perform  his  duties  as 
«ditor  and  manager  aforesaid,  or  accept  or  oc- 
cupy any  political  or  public  office,  elective  or 
otherwise,  or  engage  in  any  other  business, 
this  injunction  shall  thereby  be  dissolved;  and 
for  tbe  purpose  of  more  certainly  carrying 
into  effect  this  decree,  and  to  preserve  the  prop- 
•erty  and  rights  of  the  parties  to  be  affected  by 
It.  the  court  reserves  tha  power  to  appoint  a 
receiver  at  any  time  hereafter  to  take  possession 
of  the  property  and  earnings  of  said  Pulitzer 
Publishing  Company,  and  lulminister  the  same 
us  tbe  court  may  direct,  and  until  this  decree  be 
fully  executed;  and  defendant  Joseph  Pulitzer 
not  having  been  served  with  process  herein,  and 
CO  appeannice  having  been  entered  on  his  bo- 
half,  the  cause  is  as  to  him  dismissed;  and  it  is 
further  ordered  that  tbe  plaintiff  recover  of  the 
•defendants  Samuel  Williams,  Florence  D. 
White.  S.  S.  Carvalio,  and  the  Pulitzer  Pub- 
lishine  Company  his  costs  and  charges  in.  this 
bebali  expended,  and  that  execution  issue 
therefor." 

From  this  decree  the  defendants  appealed. 
Any  additional  facts,  deemed  necessary  to  a 
full  understanding  of  the  case,  will  be  stated 
in  the  opinion. 

f 

Mestra.  O.  A.  Finkelnbiirflr  and  Bojle 
Priest*  &  LeliBiaiiia»  for  appeUants: 

The  contract  was  a  personal  one  between 
Jones  and  Pulitzer. 

Cook,  Stock  &  Stockholders,  $  709;  Mora- 
wetz,  Priv.  Corp.  §  282;  American  Preaertert^ 
0>.  V.  NorrU,  48  Fed.  Rep.  711;  PuUman's 
Palace  Car  Co,  v.  Miuouri  R  B.  Co.  115  U. 
8.  587.  29  L.  ed.  499;  Moore  db  U,  Bardieare 
€o.  V.  TovDcra  Bdrdware  Co,  87  Ala.  206;  Davis 
Improved  W.  L  Wagon  Wheel  Co,  v.  Davi$  W. 
I.  Wagon  Co.  20  Fed.  Rep.  700;  Builan  v. 
Hoffman,  61  Wis.  20,  50  Am.  Rep.  181;  Eng- 
'land  V.  Dearborn,  141  Mass.  590;  Bopkins  v. 
Hoeedare  Lead  Co.  72  111.  878;  Humphrey$  v. 
McKii^^ock,  140  U.  S.  804, 85  L.  ed.  478;  Bmith 
T.  Hurd,  12  Met.  885,  46  Am.  Dec.  690;  AOe- 
mong  v.  Simmon;  124  Ind.  199;  Beach  v.  Weat- 
-ern  Carriage  Mfg,  Co.  86  Mo.  App.  888;  Ffeiffer 
Lanaberg  Brake  Co,  44  Mo.  App.  67;  iS^uemsey 
V.  Cook,  117  Mass.  548;  HiU  v.  RUh'HiU  Coal 
Min.  Co,  119  Mo.  9. 

It  was  never  adopted  or  ratified  by  the  oom- 
.pany  in  whole  or  in  part. 

SUunkle  v.  Chicago,  S.  F.  dt  C.  B.  Go.  42 
Jilo.  App.  78;  Story.  Agency,  S  289. 

It  did  not  vest  Jones  with  the  arbitrary  and 
'Comprehensive  powers  claimed  by  him  and 
sanctioned  by  the  decree. 

Mo.  Rev.  Stat.  1889,  §  2772;  Wimina  Ferry 
<Jo,  V.  Chicago  <ft  A  A  &.  128  Mo.  245;  Lamar 
Water  d  E,  L.  Co,  v.  Lamar,  128  Mo.  188,  82 
L.  a  A.  157;  HM%  ▼.  McLean,  117  U.  S.  567, 
-29  L.  ed.  940;  Gvernaey  v.  Cook,  120  Mass.  501; 
Lawson.  Contr.  g  889. 

As  the  contract  of  Pulitzer  it  cannot  be 
apecifically  enforced  in  a  proceeding  to  which 
he  is  not  a  party. 

Hill  V.  Bich  Hill  Coal  Min.  Co,  119  Mo.  9; 
PuUman  Palace  Car  Go.  v.  Miaaouri  P,  B  Co, 
115  U.  S.  596,  29  L.  ed.  502;  Moraweti,  Priv. 
a7L,aA. 


Corp.  §  511:  Hanneriy  v.  Standard  Theater  Co. 
109  Mo.  310. 

It  cannot  be  enforced  against  the  corporation 
as  a  going  concern,  even  though  Pulitzer  holds 
a  majori^  of  the  stock  in  the  company. 

Seal  V.  ChoH,  81  Mich.  490;  Dea  Moinea  Qa$ 
Co,  V.  Weet,  50  Iowa,  16;  Morawetz.  Priv. 
Corp.  g  580;  Cook,  Stock  &  Stockholders,  §  715; 
Beach,  Priv.  Corp  §  280;  Flagataff  8,  Min, 
Co.  V.  Patrick,  2  Utah,  804;  Silwr  Hook  Boad 
Co.  V.  Oreen,  12  R.  I.  164;  QiUU  v  BaiUy,  21 
N.  H.  149;  Farmera^  Mut.  F.  Ina,  Co.  v.  Chaae, 
56  N.  H.  841;  T<yrk  A  0,  B.  Co.  v.  Bitehie,  40 
Me.  425;  Oratz  v.  Bedd,  4  B.  Mon.  186;  Houh 
ar^a  Oaae,  L.  R.  1  Ch.  561;  Tempel  v.  Dodge 
(Tex.)  82  8.  W.  514. 

Construed  as  plaintiff  contends,  the  contract 
is  ultra  vires  and  against  public  policy. 

Flagataff  8.  Min.  Co,  v.  Patrick,  2  Utah. 
804;  Cobum  v.  Cedar  Valley  Land  A  Cattle  Co. 
25  Fed.  Rep.  791;  Weat  v.  Camden,  185  U.  & 
507,  84  L.  ed.  254;  Quemaey  v.  Cook,  120  Mass. 
501:  Noel  v.  Drake,  28  Kan.  265,  42  Am.  Rep. 
162;  Wilbur  v.  Stoepel,  82  Mich.  844;  Noyea  v. 
MarA,  128  Mass.  286;  Gone  v.  BuaaeU,  48  N. 
J.  Eq.  206;  Fremont  ▼.  /^one,  42  Barb.  169; 
Ffnneaay  ▼.  Boas,  5  App.  Div.  842;  Neall  v. 
Hill,  16  Cal.  145.  76  Am.  Dec.  508;  Grant. 
Corp.  248. 

The  plaintiff  has  an  adequate  remedy  at  law 
by  an  action  for  damages. 

MarahaU  v.  Craig,  1  Bibb.  879,  4  Am.  Dec. 
647;  Pond  v.  Wyman,  15  Mo.  175;  Dana  v. 
Crawford,  2  Mill,  Const.  401, 12  Am.  Dec.  682; 
Jones  y.  Walker,  18  B.  Mon.  168,  56  Am.  Dec. 
557. 

The  lust  enforcement  of  the  contract  be- 
tween the  parties  involves  the  constant  super- 
vision of  the  court. 

Cooper  v.  Pena,  21  Cal.  403;  Danforth  v. 
Philadelphia  dt  0,  M,  Short  Line  B.  Co,  80  N. 
J.  £q.  12;  Blancfiard  v.  Iktroit,  L.  AL,M.B 
Co,  81  Mich.  48;  MeCarter  v.  Armatrong,  82 
B.  C.  208.  8  L.  R.  A.  625;  Waahbum  d  M. 
Mfg.  Co,  y.  Freeman  Wire  Go.  41  Fed.  Rep. 
412:  Atlanta  d  W,  P.  B.  Co,  y.  Speer,  82  Ga. 
550,  79  Am.  Dec.  805;  Texaa  d  P,  B.  Co.  v. 
MarahaU,  186  U.  8.  898,  84  L.  ed.  885. 

The  contract  cannot  be  specifically  enforced 
for  want  of  mutuality. 

BuOand  Marble  Co,  v.  Bipley,  77  U.  8.  10 
Wall.  859,  19  L.  ed.  965;  Fry,  Spec.  Perf. 
§S  480,  461;  Iron  Age  Pub.  Co.  v.  Weatern  U, 
Teleg.  Co,  88  Ala.  498:  Pom.  Contr.  §§  168- 
165;  Ikerd  v.  Beavera,  106  Ind.  487;  Buck  v. 
Smith,  29  Mich.  166, 18  Am.  Rep.  84;  Baldwin 
v.  Society  for  Diffuaing  Daeful  Knowledge,  9 
Sim.  898;  Wakeham  v.  Barker,  82  Cal.  46: 
Smith  V.  Mc  Veigh,  11 N.  J.  £q.  289;  Maatin  v. 
Halley,  61  Mo.  196;  Olasa  y.  Bowe,  108  Mo. 
518. 

The  court  will  not  enforce  the  contract  be- 
cause that  involyes  the  compulsory  acceptance 
of  personal  services  and  compulsory  mainte- 
nance of  personal  and  confldeniial  relations. 

Waterman,  Spec.  Perf.  §  88;  Fry.  Spec. 
Perf.  gg  460,  461;  DeBinafinola  v.  Coraette, 
4  Paige,  264,  25  Am.  Dec.  582;  Bogera  Mfg. 
Co.  y.  Bogera,  58  Conn.  856:  Davis  v.  Fore- 
man [1894]  8  Ch.  654;  Pickering  y.  Bishop 
Ely,  2  Tounge  &  C.  Ch.  Cas.  249;  Home  v. 
London  d  If.  W.  B,  Co.  10  Week.  Rep. 
170;  Brett  y.  East  India  d  Lf-Shipmna^  Co. 
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12  Week.  Rep.  506;  QiUisY.  MeQha,  L.  R  I 

13  Ir.  Ch.  Rep.  48;  Johnson  v.  8/trembury 
dk  B.  E.  Co.  3  DeG.  M.  &  G.  914;  Mair  v. 
HimaUtya  Tea  Go.  L.  R.  1  Eq.  411;  Btoeker 
V.  Brockelbank,  201m  J.  Ch.  N.  8.  408;  Bain- 
bridge  v.  amith,  L.  R.  41  Ch.  Div.  462; 
Buck  V.  Smith.  29  Mich.  166.  18  Am.  Rep.  84; 
Richmond  v.  Duhuqjie  dt  8.  O.  B.  Co.  88  Iowa, 
428;  KingY.  Oildersleeve,  79  Cal.  504;  Converge 
v.  Hood,  149  Mass.  471,  4  L.  R.  A.  521;  Dfdin 
v.  Padjic  Wood  <Si  Coal  Co.  103  Cal.  857;  Co- 
hum  v.  Cedar  VaUey  Land  d  Cattle  Co.  26 
Fed.  Rep.  791. 

On  motion  for  rehearing. 

Although  the  contract  may  have  been  as- 
sented to  at  the  time  by  all  the  stockholders, 
still  a  contract  though  made  by  all  the  stock- 
holders, if  it  relates  to  a  living  and  goins  cor- 
poration and  has  reference  to  its  affairs,  Is  in- 
valid  if  it  contravenes  the  statutes  goyeming 
incorporated  companies. 

Not  even  all  the  stockholders  can  alter  the 
law  as  it  is  written  with  respect  to  corporations. 
They  cannot  give  to  it  power  the  law  does  not 
give,  they  cannot  take  away  i>owers  that  the 
law  has  granted. 

Beat  V.  Chase,  81  Mich.  490;  DesMoinei  Oat 
Co.  y.  Weet,  50  Iowa,  16;  Morawetz,  Priv. 
Corp.  §  586;  Beach,  Priv.  Corp.  §  230;  Flagstaff 
8.  kin.  Co.  y.  Patrick,  2  Utah,  304;  Mter 
Book  Road  Co.  y.  Green,  12  R.  L  164;  OiUis  v. 
Bailei/,  21 N.  H.  149;  Farmers*  Mut.  F.  Ins.  Co. 
v.  Chase,  56  N.  H.  841;  York  d  C.  R.  Co.  y. 
RiUhie,  40  Me.  426;  Qratz  v.  Redd.  4  B.  Mon. 
186;  Howards  Case,  L.  R.  1  Ch.  561;  Tempel 
y.  Dodge  {Tqil.)  82  8.  W.  514. 

The  holding  of  the  court  that  there  is  no 
want  of  mutuality  of  remedy,  because  if  Jones 
does  not  perform  his  contract  it  may  be  termi- 
nated is  in  direct  conflict  with  the  controlling 
authority  of  Rutland  Marble  Co.  y.  Ripley,  77 
U.  8.  10  Wall.  859, 19  L.  ed.  955. 

If  thecompany  is  responsible  to  third  parties 
for  Jones's  conduct  of  the  Post  Dispatch, 
then  the  continuance  of  this  personal  relation, 
this  relation  of  responsibility,  will  not  be  en- 
forced. 

Davis  Y.  Foreman  [1894]  8  Ch.  654;  Picker- 
ing y.  Bishop  Ely,  2  Tounge  &  0.  Ch.  Cas. 
249;  Home  v.  London  d  S.  W.  R.  Go.  10 
Week.Rep.  170;  Brett  v.  East  India  d  L.  Ship- 
ping Go.  12  Week.  Rep.  596;  OiUis  v.  MeGhee, 
L.  R.  18  Ir.  Ch.  Rep.  48;  Johnson  y.  Shrews- 
bury dB.R  Cb.  8  De  G.  M.  &  G.  914;  Mair 
V.  Himalaya  Tea  a>.  L.  R.  1  Eq.  411;  Stacker 
v.  Broekelbank,  20  L.  J.  Ch.  N.  8.  408;  Bain^ 
bridge  v.  Smith,  L.  R.  41  Ch.  Div.  462;  Buck 
y.  Smith,  29  Mich.  166,  18  Am.  Rep.  84;  Rich- 
fnond  V.  Dubuque  d  S.  C.  R.  Go.  88  Iowa,  428; 
King  y.  Gildersleeve,  79  Cal.  504;  Converse  v. 
Hood,  149  Mass.  471,  4  L.  R.  A.  521;  Dvlin  y. 
Pacific  Woodd  Coal  Co.  108  Cal.  857;  Cobum 
v.  Cedar  Valley  Land  d  CatUe  Co.  25  Fed. 
Rep.  791. 

Messrs.  Judson  &  Tausslflr  ftnd  James 
M.  Lewis*  for  respondent: 

Dealing  with  the  defendant  company  as  a 
corporate  entity,  the  appointment  of  plaintiff 
as  editor  and  manager  of  the  Post  Dispatch 
under  the  terms  and  conditions  set  forth  m  the 
contract  of  February  6,  1895,  was  the  contract 
of  the  defendant  corporation,  in  law  as  well  as 
in  equity. 
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MOledge  v.  Boston  Iron  Go.  6  Cush.  175, 179,. 
51  Am.  Dec.  59;  American  Preservers'  Tmst  y. 
Taylor  Mfg.  Co.  46  Fed.  Rep.  152;  Sparks  y. 
Despatch  Transfer  Co.  104  Mo.  547,  12  L.  R. 
A.  714;  Bishop,  Contr.  §  892;  Johnson  Countjt 
y.  Wood,  84  Mo.  489. 

Mr.  Pulitzer  as  president  of  the  corperation, 
was  vested  with  the  executive  powers  of  the 
company,  and  under  the  testimony  admittedly 
exercised,  and  was  permitted  by  all  interested 
in  the  corporation  to  exercise,  absolute  control. 
His  authority  to  represent  the  corporation  will, 
therefore,  be  implied  from  the  manner  in 
which  he  was  permitted  to  conduct  its  busi- 
ness. 

First  Nat.  Bank  y.  North  Missouri  Coal  d 
Min.  Co.  86  Mo.  125;  Washington  Mut.  F.  Ins. 
Co.  y.  St.  Marifs  Seminary,  52  Mo.  480:  Kilev 
y.  Forsee,  57  Mo.  890:  Sparks  y.  DespatA 
Transfer  Go.  104  Mo.  581,  12  L.  R.  A.  714; 
Washington  Sav.  Bank  v.  Butchers'  d  D.  Bank^ 
107  Mo.  188;  Moore  y.  H.  Gnus  d  Sons  Mfg.  Co. 
118  Mo.  98:  Windsor  y.  LafayetU  County  Bank, 
18  Mo.  App.  665:  Oakes  v.  Cattaraugus  Water 
Co.  148  N.  Y.  482;  S/ierman  v.  Fitch.  98  Mass. 
59;  MarUn  y.  Webb,  110  U.  8.  7,  28  L.  ed.  49; 
Taylor,  Corp.  8d  ed.  §  286;  Leroy  d  C.  V.  Air- 
Line  R.  Go.  v.  SidOl,  26  U.  8.  App.  656,  6<^ 
Fed.  Rep.  27;  Missouri  P.  R.  Co.  v.  SideU,  8^ 
U.  8.  App.  162,  67  Fed.  Rep.  464;  State  v. 
SUva,  180  Mo.  440. 

Whether  authorized  or  not.  the  contract  was 
ratified  by  the  defendant  corporation,  consid- 
ered in  its  strictest  sense  as  a  legal  entity  dis- 
tinct from  the  individuals  composing  it. 

WasJtington  Sav.  Bank  v.  Butchers?  d  D. 
Bank,  107  Mo.  188;  First  Nat.  Bank  v.  Frieke, 
75  Mo.  178,  42  Am.  Rep.  397;  4  Thomp.  Corp. 
§§  5285  et  seq.;  Pittsburgh,  C.  d  St.  L.  R.  Go. 
v.  Eeokuk  d  H.  Bridge  Go.  181  U.  8.  871,  8» 
L.  ed.  157;  Fitsgerald  d  M.  Gonstr.  Co.  v. 
Fitzgerald,  187  U.  8. 98, 109, 84  L.  ed.  608,  612. 

Ratification  of  part  of  an  unauthorized  act  is 
the  ratification  of  the  whole.  The  admitted 
acceptance  of  plaintiff  as  editor  and  manager 
was  of  itself  a  ratification  of  the  entire  con- 
tract 

Mechem,  Agency,  180;  First  Nat.  Bank  y^ 
Badger  Lumber  Go.  54  Mo.  App.  887:  StaU, 
Laupheimer,  v.  Harrington,  100  Mo.  170. 

The  corporation,  still  considered  in  its  strict* 
est  sense  as  a  legal  entity,  as  well  as  all  the  di> 
rectors  and  all  the  stockholders,  accepted  the 
benefits  of  the  contract,  to  wit,  the  talents  and 
services  of  the  plaintiff,  his  sacrifices  in  aban- 
doning his  position  and  removal  to  St.  Louis,, 
the  consequent  increase  of  revenues  and  pros- 
perity of  the  paper;  and  said  corporation  and 
all  interested  therein  are  now  estopped  fron^ 
disputing  the  validity  of  said  contract. 

2  Thomp.  Corp.  §§  5247,  5250  et  seq. 

There  is  no  legal  objection  to  the  contract  ia 
question: 

1.  It  is  not  ultra  ffires,  nor  does  it  involve  & 
delegation  or  abrogation  of  the  powers  of  the 
board  of  directors.  The  contract  gives  plain- 
tiff control  of  the  newspaper,  not  of  the  corpo- 
ration. Any  powers  may  be  delegated,  whioh, 
in  tbe  nature  of  things,  the  law  does  not  re- 
quire to  be  personally  performed  by  the  di> 
rectors. 

Green's  Brice,  Ultra  Vires,  491. 

The  contract  in  this  case  wasj^sentiallj  for 
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one  year,  oonditioDed  for  extension  to  five 
yean  upon  the  performance  of  conditions 
named  therein,  hat  it  is  no  objection  to  a  cor- 
porate contract  that  it  extends  beyond  the  term 
of  the  board  of  directors  or  official  making;  it 

1  Morawetz,  Priv.  Corp.  g  584;  Taylor, 
Corp.  g  285;  Anderaon  v.  Langden,  14  U.  8.  1 
Wheat  85, 4  L.  ed.  42;  Dedham  Bank  t.  Ohiek- 
ering,  8  Pick,  885;  Union  Bank  v.  Ridgley,  1 
Harr.  &  G.  824;  EoDet^r  Bank  ▼.  Rogen,  7  N. 
H.  88;  Cleveland  db  M.  R.  Co.  t.  Himrod  Fur- 
nace  Co.  87  Ohio  St  821;  San  Diego  Water  Co. 
▼.  San  Diego  Flume  Co.  108  Cal.  649,  29  L.  R. 
A.  889. 

2.  Nor  did  it  in  any  sense  lack  mutuality  of 
obligation  and  remedy. 

Pom.  Spec.  Perf.  §  166;  AUon  ▼.  Cerro  Oordo 
Co,  40  Iowa,  849;  2  Beach,  Eq.  Jar.  g  687; 
Mastin  v.  Orimee,  88  Mo.  484. 

8.  Neither  has  the  admitted  principle  which 
inyalidates  a  contract  whereby  a  director  for  a 
personal  consideration  undertakes  to  sell  his 
Influence  in  an  election  to  a  corporation  office, 
any  application  to  the  facts  of  the  case  at  bar. 

A  court  of  equity  does  not  deal  with  the 
legal  entity  alone,  and  is  not  powerless  to  strip 
off  corporate  disguises  when  necessary  to  un- 
cover fraud  or  wrong.  It  then  looks,  not  to 
the  legal  entity,  but  to  the  persons  associated. 

1  Horawetz,  Priv.  Corp.  gS  227  et  mq,;  2 
Cook,  Stock  &  Stockholders,  8d  ed.  g  668a/ 
Taylor,  PHv.  Corp.  gg  49-51,  and  note;  Siate, 
WaUon,  V.  Standard  Oil  Co.  49  Ohio  St  187, 
15  L.  R.  A  145;  People  ▼.  Jforth  River  Sugar 
Rtf.  Co.  121  N.  T.  582,  9  L.  R  A.  88;  Stockton 
▼.  Central  R.  Co.  50  N.  J.  £q.  52, 17  L.  R  A.  97 
(see  laoguaffc  in  this  case  as  to  throwing  off 
corporate  aisguise);  Sportsman  Shot  Co.  v. 
American  Shot  c&  Lead  Co.  80  Ohio  L.  J.  87; 
Bannerty  v.  Standard  Theater  Co.  109  Mo. 
297;  Beale  y.  Cham,  81  Mich.  490;  New  York 
Iron  Mine  y.  Firet  Nat.  Bank,  89  Mich.  644; 
American  Preeertenf  Trutt  v.  Taylor  Mig.  Co. 
46  Fed.  Rep.  152;  Vatie  Improved  W.  I.Wamm 
Wheel  Co.  y.  DavU  W.  L  Wagon  Co.  20  Fed. 
Rep.  700;  Wood  v.  Ferguaon,  7  Ohio  St  28?; 
Dee  Moines  Oae  Co.  y.  West,  50  Iowa,  16. 

The  board  of  directors  simply  voiced  the 
will  of  Joseph  Pulitzer,  and  this  whole  record 
simply  illustrates  the  attempt  of  a  man  through 
his  agents,  under  corporate  forms  controlled 
by  himself,  to  defeat  the  performance  of  his 
own  contract  To  say  that  a  court  of  equity  is 
incapable  of  dealing  with  and  remedying  such 
a  threatened  wrong  will  be  a  Just  reproach  of 
our  Jurisprudence. 

Bannerty  v.  Standard  Theater  Co.  109  Mo. 
297,  and  authorities  eupra. 

The  plaintiff  has  a  remedy  in  a  court  of 
equity.  It  is  not  true  that  the  contract  Is  in- 
capable of  the  judicial  protection  herein  in- 
Yoked.  The  injunction  in  this  case  was  prop> 
erlv  granted  under  the  statute,  g  5510. 

StaU  Sav.  Bank  v.  Kereheval  65  Mo.  682, 27 
Am.  Rep.  810;  8  Pom.  Eq.  8d  ed.  gg  1888. 
1848,  1844;  Albers  r.  Merchants^  Exchange,  89 
Mo.  App.  588. 

Plaintiff  had  no  adequate  remedy  at  law  by 
action  for  damage.  Even  if  he  could  recover 
the  salary,  despite  the  contingency  of  his  right 
to  the  extension  beyond  a  vear,  he  clearly  has 
no  adequate  remedy  bY  action  for  damages  for 
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the  investment  of  his  money  in  the  acquisltloA 
of  this  stock,  nor  the  loss  of  the  control,  the- 
pretium  affectionie,  secured  to  him  by  his  con- 
tract 

Anderson,  Law  Diet  709;  2  Story.  Eq.  Jur. 
706,  709;  Somerby  y.  Buntin,  118  Mass.  279,  l^ 
Am.  Rep.  459;  Prospect  Park  db  C.  L  R.  Co.  v. 
Coney  Island  A  B.  R.  Co.  144  N.  Y.  152,  26  L. 
R  A.  610;  Maher  y.  Oarry,  87  Hun,  815;. 
North  Y.  Peters,  188  U.  S.  271.  84  L.  ed.  986; 
Watson  Y.  Sut/ierland,  72  U.  S.  5  Wall.  74,  18 
L.  ed.  580;  Manhattan  Mfg.  di  F.  Co.  y.  New- 
Jersey  Stock  Yard  d  M.  Co.  2»  N.  J.  Eq.  161; 
Frederick  v.  Frederick,  1  P.  Wms.  710;  Seteiek-^ 
ley  Borough  School  Diet.  y.  Ohio  Valley  Oas  Co. 
154  Pa.  589;  SuUivan  y.  Tuck,  1  Md.  Ch.  59; 
Furman  v.  Clark,  11  N.  J.  Eq.  806. 

Wherever  property  has  a  special  or  peculiar 
value  to  the  purchaser  there  is  no  adequate* 
remedy  at  law,  whether  that  property  be  per- 
sonal  or  real. 

Merwin,  Eq.  g  67. 

Equally  unfounded  is  the  contention  that 
the  court  cannot  enforce  this  contract  by  in- 
Junction  because  there  is  no  mutuality  of  obli- 
gation or  remedy. 

Pom.  Spea  Perf.  g  166. 

The  contract  itself  contained  mutuality  of 
obligation  and  remedy  and  was  binding  upon 
the  plaintiff,  and  is  enforceable  by  defendant 
company  against  plaintiff  in  law  or  equity 
whenever  either  Jurisdiction  is  properly  in-^ 
Yoked. 

High.  InJ.  8d  ed.  1168,  1164;  Bispham,  Eq. 
g464;  Montague  y.  Floekton,  L.  R.  16 Eq.  189; 
Western  U.  Teleg.  Co.  v.  Union  P.  R.  Co.  1 
McCrary,  559;  Western  U.  Teleg.  Co.  y.  St. 
Joseph  <&  W.  R.  Co.  1  McCrarv,  565;  Singer 
Mfg.  Co.  V.  Union  Button  Bole  db  E.  Qo^ 
Holmes,  258;  1  Spelling,  Extraordinary  Relief^. 
gg  46&-478;  1  Beach.  InJ.  g  457. 

On  the  tendency  of  the  courts  to  restrain  the- 
Yiolation  of  coYenants  by  injunction,  notwith- 
standing that  their  nature  is  such  that  specific 
performance  cannot  be  decreed,  see— 

Chicago  A  A.FLOo.  y.  New  York,  L.  E.  it 
W.R  Co.2i  Fed.  Rep.  516;  Western  U.  Teleg. 
Co.  Y.  Union  P.  R.  Co.  8  Fed.  Rep.  428:  WelU,. 
F.  d  Co.  Y.  Oregon  R.  d  Nav.  Co.  18  Fed. 
Rep.  517;  WeUs,  F.  d  Co.  v.  Northern  P.  R. 
Co.  28  Fed.  Rep.  469;  Wolverhampton  dW.  R. 
Co,  V.  London  d  N.  W.  R  Co.  L  R.  16  Eq. 
488;  Wcitem  U.  Teleg.  Co.  y.  Western  d  A.  JL 
Co.  8  Bazt  54;  Denver  d  N.  0.  R.  Co.  y.  At^ 
chieon,  T.  d  S.  F.  R.  Co.  15  Fed.  Rep.  650. 

Neither  does  the  enforcement  of  the  contract 
iuYolve  a  constant  supervision  of  the  court 
The  test  of  performance  is  fixed  by  the  court 
It  is  no  answer  to  the  prayer  for  injunction 
against  the  invasion  of  a  legal  right  that  th» 
defendants  may  cause  trouble  by  Yiolating  the- 
injunction. 

Chicago  d  A.  R.  Co.  y.  New  York,  L.  E.  d^ 
W.  R.  Co.  24  Fed.  Rep.  516;  WelU,  F.  d  Go. 
Y.  Northern  P.  R  Co.  2S  Fed.  Rep.  469;  WoU  * 
verhamplon  d  W.  R,  Co.  v.  London  d  N.  W. 
R.  Co.  li.  R.  16  Eq.  442;  Western  U.  Teleg.  Go. 
V.  St.  Joseph  dW.ROo.S  Fed.  Rep.  480. 

This  is  not  a  contract  of  service,  but  the  es- 
sential basis  of  the  contract  is  the  acquisition 
of  a  special  property  right  in  the  paper,  the 
property  of  the  corporation,  to  wit,  the  right 
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to  control  its  management  and  property  which 
is  neoessarflv  exclusive  of  control  by  others, 
and  is  therefore  a  property  right  in  Itself. 

Anderson,  Law  Diet,  title  Property,  886;  2 
Bl.  Com.  888  ei  tea.;  Austin,  Jurisp.  §  837; 
Samilton-Brewn  JShoe  Co,  v.  Saxep,  181  Mo. 
1il2;  Rutland  Marble  Co,  ▼.  Ripley,  77  U.  8.  10 
Wall.  880,  19  L.  ed.  965;  Beach,  Inj.  §  952; 
Jiew  ▼.  Wriffht,  44  Miss.  202. 

Macfkrlane*  J.,  delivered  the  opinion  of 
^e  court: 

1.  The  first  objection  urged  by  defendants 
to  the  finding  and  judgment  of  the  trial  court 

is  that  the  contract  was  a  personal  one  between 
plaintiff  and  Pulitzer,  and  is  not  bindine  on 
the  corporation.  Assuming  that  Pulitzer  nad 
the  power  to  bind   the   corporation,  it  suffl- 

•ciently  appears  from  the  contract  itself,  from 
what  was  done  under  it,  and  from  all  the  cir- 

'Cumstanoes  connected  with  the  transaction, 
that  he  intended  to  bind  the  company,  and  that 
plaintiff  supposed  be  was  dealing  with  Pulitzer 
•as  one  who  had  authority  to  act  for  the  corpo- 
^ration.  The  parties  who  signed  the  contract 
'unquestionably  intended  that  the  corporation 
should  be  bound.  It  can  always  be  shown,  in 
case  of  natural  persons,  that  one  who  signed  a 
'Contract,  such  as  this,  in  his  own  name,  did  so 
■as  agent  for  another.  Where  authority  exists 
the  question  is  one  of  intention.  The  same 
doctrine  is  applicable  to  corporations.  Mel- 
ledge  v.  Boston  Iron  Co,  5  Cush.  175,  61  Am. 
Dec.  59;  American  Prewrver^  Truat  Co,Y,Tay- 
ior  Mfg.  Co.  46  Fed.  Rep.  168;  8parkt  v.  Dee- 
patch  Tranter  Co.  104  Mo.  547.  It  was  not 
necessary,  therefore,  that  the  authority  of  Pul- 
litzer  should  have  been  recited  in  the  contract, 
•or  <thnt  the  corporate  name  should  have  been 
signed  to  it,  or  that  the  official  designation  of 
Pulitzer  should  have  been  added  to  his  signa- 
'ture. 

2.  The  question  then  is:  Did  Pulitzer  have 
:«uthority  from  the  corporation  to  make  the 

agreement,  or  was  it  afterwards  adopted  and 
•ratified  by  the  corporation?  In  this  inquiry 
we  must  assume  that  the  contract  is  one  the 
•corporation  had  the  power  to  make.  It  may 
be  said  here  that  authority  will  not  be  implied 
from  the  mere  fact  that  Pulitzer  owned  a  large 
majority  of  the  stock,  and  had  thereby  power  to 
select  and  control  the  board  of  directors.  No 
stockholder,  whatever  his  interest,  can,  with- 
out authority  from  the  corporation,  bind  it  by 
■contract,  however  simple.  Corporations  must 
act  through  boards  of  directors,  or  by  their 
authorized  officers  and  agents.  Stockholders, 
as  such,  have  no  implied  power  to  represent 
the  corporation,  though,  of  course,  they  may 
be  appointed  agents,  and  their  voluntary  acts 
may  be  adopted  and  ratified,  and  thereby  be- 
come the  acts  of  the  corporation.  Cook,  Stock 
&  Stockholders,  g  709;  EiU  v.  Rich  HiU 
Coal  Min,  Co.  119  Mo.  9;  Pullman' e  Palace  Car 
Co.  V.  MimuHP,  R  Co,  115  U.  B.  687,  29  L. 
ed.  499. 

This 'is  the  general  rule,  though  corporations 
have  been  made  to  answer  for  the  unlawful  and 
fraudulent  use  made  by  the  stockholders  of 
their  stock.  Corporate  existence  may  also  be 
ignored  in  order  to  circumvent  the  fraudulent 
purposes  of  the  shareholders  in  its  organiza- 
tion. But  with  the  few  exceptions  made  by 
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courts  of  eqtdty,  for  the  purpose  of  working 
out  the  rights  and  equities  of  the  real  parties 
in  interest,  corporations  can  only  act  through 
their  directors.  We  are  aware  of  no  case  in 
which  the  performance  of  a  contract  made  by 
stockholders,  without  authority  or  adoption, 
has  been  enforced  against  the  corporation. 

8.  If  the  contract,  then,  was  binding  on  the 
corporation  when  first  made,  it  was  because 
Pulitzer  was  authorized  to  make  it.  If  he  bad 
no  authoritv  from  the  corporation,  then  it  was 
his  personal  contract,  and  plaintiff  must  look 
to  him  alone  for  redress.  Counsel  argue,  with 
much  force,  that  the  directors  had  no  power  to 
delegate  to  an  executive  officer  the  authority 
to  place  its  property  and  business  under  the 
absolute  control  of  a  third  party,  and  thereby 
to  devest  themselves  of  the  duties  which  the 
law  has  imposed  upon  them.  It  is  true,  the 
statutes  of  Missouri  require  that  the  property 
and  business  of  a  corporation,  such  as  this  one, 
shall  be  controlled  and  managed  by  directors; 
but  it  also  authorizes  them  "to  appoint  such 
subordinate  officers  and  agents  as  the  business 
of  the  corporation  may  require."  Rev.  Stat. 
1889,  g  2508.  A  corporation  may  be  described 
as  being  an  artificial  being,  existing  only  in 
contemplation  of  law;  a  legal  entity,  a  ficti- 
tious person,  vested  by  law  with  the  capacity 
of  taking  and  granting  property,  and  trans- 
acting business  as  an  Indiviaual.  It  is  com- 
posed of  a  number  of  individuals,  authorized 
to  act  as  if  they  were  one  person.  The  individ- 
ual stockholders  are  the  constituents  or  com- 
ponent parts,  through  whose  intelligence, 
judgment,  and  discretion  the  corporation  acts. 
The  affairs  of  a  corporation  cannot  in  many 
cases  be  conveniently  conducted  and  managed 
by  the  stockholders,  for  they  are  often  nunier- 
ous  and  widely  separated:  yet  they  in  reality 
compose  the  body  corporate.  '*Itis  their  acts, 
when  done  in  the  manner  prescribed  in  the 
constitution  of  the  corporation,  that  are,  prop- 
erly speaking,  acts  of  the  corporation."  Tay- 
lor, Priv.  Corp.  §  50;  Morawelz.  Priv.  Corp.  §  1. 
At  common  law  the  power  to  have  a  board  of 
directors  was  inherent  in  the  corporation.  The 
statute  of  Missouri  requiring  the  business  and 
property  of  a  corporation  to  be  managed  and 
controlled  by  directors  is  but  an  affirmance  of 
the  common-law  power.  So,  likewise,  the  di- 
rectors have  the  power,  without  statutory  au- 
thority, to  delegate  to  officers,  agents,  or  ex- 
ecutive committees  the  power  to  transact,  not 
only  ordinary  and  routine  business,  but  busi- 
ness requiring  the  highest  degree  of  judgment 
and  discretion.  Thus,  authority  to  manage 
the  business  of  railroad  corporations,  insur- 
ance companies,  banking  institutions,  and 
other  corporations  having  large  and  compti- 
cated  business  interests  is  usually  delegated  by 
the  directors  to  agents,  often,  but  not  neces- 
sarily, officers  of  the  corporation.  These 
agents  or  managing  officers  have  incidental 
power  to.employ  all  assistants  and  to  do  all  acts 
necessary  to  properly  conduct  the  business 
over  which  they  are  given  charse.  Formal 
action  of  the  lK>ard  of  directors  Is  not  neces- 
sary in  order  to  confer  the  authority.  The 
power  expressly  given  by  statute  to  the  board 
of  directors  "to  appoint  such  sul>ordinate  offi- 
cers and  agents  as  the  business  of  the  corpora- 
tion may  require"  does  not  Un^it  or  diminish 
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the  commoD-law  power  to  delegate  authority. 
The  directors  represent  the  impersooal  corpo- 
ration completely  in  the  business  it  is  author- 
ized to  transact,  and  have  the  power  to  do,  or 
•cause  to  he  done,  whatever  they  as  individuals 
could  do  if  the  business  were  their  own.  They 
«ct  as  the  corporation  itself,  as  well  as  under  a 
•delegated  authority  from  it.  Beach.  Corp. 
^  227.  The  power  of  directors  to  deleirate  au- 
thority to  omoers  and  agents  has  been  recog- 
iii7ied  by  this  court  in  many  cases.  Wegtem 
Bank  v.  Gihirap,  46  Mo.  419;  Sparks  v.  De- 
spatch Transfer  Co.  104  Mo.  681:  Moors  y.  E. 
Gavs  A  Sons  Mfg.  Co.  113  Mo.  106;  First  Nat 
Bank  ▼.  North  Missouri  Ooai  dt  Min.  Co.  86 
Mo.  126.  "If  directors  or  other  corporate 
agents  do  an  act  which  is  not  beyond  the  scope 
•of  the  corporate  powers,  the  question  whether 
the  act  is  binding  on  the  corporation  and  all 
persons  interested  in  the  corporate  enterprise 
may  be  usually  solved  by  the  ordinary  rules  of 
agency,"  Taylor.  Priv.  Corp.  §  198;  Hatch  v. 
CoddingUm,  96  0.  8.  48,  24  L.  ed.  839;  New 
York,  P.  dkB.  R  Co.  v.  Dixon,  114  N.  T.  86. 
It  is  said  by  Gantt,  J.,  in  Moore  v.  H.  Oaus  d 
Sms  Mfg.  Co.  118  Mo.  106:  <*The  power  of  an 
«gent  or  officer  of  a  corporation  to  bind  his 
principal  is  governed  by  the  law  of  agencv, 
«nd,  when  an  officer  has  been  permitted  to 
manage  all  the  business  of  a  corporation,  his 
authority  to  bind  it  will  be  implied  from  the 
apparent  power  thus  conferred  upon  him." 
The  president  of  a  corporation  is  its  executive 
officer.  Within  the  scope  of  his  duties,  as  the 
head  of  the  corporation,  he  has  the  power  to 
act  without  direct  authority  of  the  oirectors. 
Indeed,  it  has  been  held  that,  the  president 
^ 'being  the  lei^al  head  of  the  body,  when  an  act 
«  .  .  is  performed  by  him  the  presumption 
will  be  indulged  that  the  act  is  legally  done,  and 
is  binding  upon  the  body."  Smith  v.  Smith.  62 
111.  498.  However  that  may  be,  "there  can  be 
no  doubt,"  says  Morawetz,  "that  the  board  of 
^directors  may  invest  the  president  with  author- 
ity to  act  as  chief  executive  officer  of  the  com- 
pany. This  may  be  done  either  by  an  express 
resolution,  or  by  acquiescence  in  a  course  of 
<iealiDg.  A  person  dealinir  with  the  president  of 
a  corporation  in  the  usual  manner,  and  within 
the  powers  which  the  president  hns  been  accus- 
tomed to  exercise  without  the  dissent  of  the  di- 
rectors, would  be  entitled  to  assume  that  the 
president  had  actually  been  invested  with  tbe^e 
powers."  Morawetz,  Priv.  Corp.  §  688.  This 
•corporation  was  organized  for  pecuniary  profit 
and  gain.  Fur  the  purposes  contemplated,  the 
«ntire  business  and  property  may  be  intrusted 
to  certain  officers  and  agents,  witn  authority  to 
manage  and  control  the  same.  Certain  acts 
which  do  not  pertain  to  the  business  must  be 
performed  by  the  stockholders  or  directors, 
auch  as  increasing  the  capital  stock,  declaring 
•dividends,  etc.  Intrusting  the  president  with 
the  management  of  the  entire  business  is  not 
the  delegation  of  corporate  rights  and  powers, 
but  is  a  mere  authorization  of  the  president  to 
perform,  for  and  in  the  name  of  the  corpora- 
tion, the  business  it  Is  authorized  to  transact. 

4.  One  who  reads  the  record  in  this  case 
•cannot  for  a  moment  doubt  that  Pulitzer  bad 
all  the  authority  the  stockholders  and  directors 
could  confer  upon  him.  He  established, 
owned,  and  managed  the  Post  Dispatch  years 
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before  the  present  corporation  was  organized. 
Employees  of  Pulitzer  who  worked  on  the 
Poet  Dispatch  had.  on  account  of  their  fidelity 
and  capacity,  been  advanced  and  promoted  to 
honorable  and  responsible  positions.  These 
were  given  nominal  interests,  and  were  made 
directors.  At  the  organization.  Pulitzer  sub- 
scribed for  8,790  shares,  and  gave  to  his  wife 
800  shares,  and  to  his  brother-in-law  400  shares, 
Gibson  8  shares,  Samuel  Williams  1  share,  and 
David  W.  Wood  1  share.  By  the  articles  of 
association,  Pulitzer  was  made  president,  and 
his  brother-in-law  Davis  secretary.  Williams 
and  Gibson  were  also  made  directors.  No  reg- 
ular election  of  officers  occurred  afterwards 
until  April,  1894,  at  which  time  the  same  di- 
rectors and  officers  were  elected,  except  that 
White,  also  an  employee,  was  elected  director 
in  place  of  Gibson.  A  certificate  of  incorpo- 
ration was  issued  December  28,  1891.  About 
the  Ist  of  January,  1892,  a  stockholders'  meet- 
ing was  held,  at  which  by-laws  were  adopted 
by  a  unanimous  vote  of  all  the  stock.  The  first 
and  second  of  these  provided :  "The  president 
and  board  of  directors  shall  govern  the  com- 
pany,  and,  when  acting  with  the  consent  of  a 
majority  in  interest  and  numbers  of  the  stock- 
holders, shall  have  supreme  control  and  power 
over  all  its  affairs,  business,  and  property,  and 
may  regulate  or  dispose  the  same  as  they  see 
fit.  They  shall  have  full  power  to  make  all 
contracts,  and  generally  carry  on  all  the  busi- 
ness of  the  comoany,  or  any  newspaper  pub- 
lished by  it.  They  shall  appoint  all  officers 
and  agents  of  the  company,  either  directly  or 
through  the  president,  and  fix  the  salaries  of 
the  same."  "The  executive  power  of  the 
company  is  vested  in  the  president,  but,  in  his 
absence,  refusal,  or  inability  to  act,  he  may 
authorize,  in  writing,  the  vice  president  to  act 
in  his  place."  The  board  of  directors  met  on 
the  18ih  day  of  January,  1892,  when  the  presi- 
dent was  expressly  authorized  to  carry  out  and 
complete  the  purchase  of  all  the  property  of 
the  "Dispatch  Publishing  Company."  For 
this  property  the  shareholders  received  stock 
in  the  present  company,  by  which  the  entire 
capital  stock  was  paid.  So,  Pulitzer,  as  presi- 
dent, was  authorized  to  buy  from  himself,  as 
stockholder,  the  property  of  the  Dispatch  Pub- 
lishing Company.  From  that  day  to  the  11th 
of  July,  1894,  there  were  only  three  meetings 
of  the' directors.  At  two  of  these,  officers 
were  elected,  and,  at  the  third,  the  secretary 
was  given  power  to  receive  and  receipt  for 
money.  An  analysis  of  the  by-laws  shows  the 
absolute  control  Pulitzer  reserved  over  the 
board  of  directors.  Tboueh  he  himself  and 
the  two  employees  on  the  Post  Dispatch  com- 
posed a  msiority  of  the  board,  and  though 
these  two  directors  were  his  most  trusted 
friends,  yet  the  power  of  ihe  directors  could  be 
paralyzed  at  the  will  of  the  majority  in  interest 
of  the  stockholders,  which  he  represented. 
The  executive  power  of  the  company  was 
vested  in  him,  and,  even  in  his  absence,  re- 
fusal, or  inability  to  act,  his  written  authority 
was  necessary  in  order  for  the  vice  president  to 
act  in  bis  place.  He  is  i^iven  power  to  appoint 
all  officers  and  agents  of  the  company,  and  "to 
fix  the  salaries  of  the  same."  Pulitzer  admits 
in  his  deposition  that  he  told  Jones,  in  effect, 
that  independent  boards  of  directors  t  were 
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"meddlesome/'  and  that  a  majority  of  the 
stock  carried  with  it  a  "boss-ship."  In  read- 
ing the  voluminous  evidence  in  this  record,  we 
fail  to  find  a  single  instance  in  which  the  will 
of  the  president  was  disregarded  by  the  board 
of  directors.  Indeed,  the  record  of  the  board 
shows  but  one  act  was  done  relating  to  the 
business  of  tbe  company  or  the  duty  of  its  ofli- 
cers  from  January,  1892,  to  August,  1894. 
The  business  of  the  corporation  was  conducted 
precisely  as  though  it  had  been  the  private 
business  of  Pulitzer.  Tbe  ingenious  wording 
of  the  by  laws  placed  it  out  of  the  power  of 
the  directors  to  be  "meddlesome,"  or  to  inter- 
fere with  Pulitzer's  "boss- ship."  And  he  used 
his  power,  though  always  protesting  his 
annoyance  and  desire  to  be  relieved  of  it.  He 
appointed  or  dictated  the  appointment  of  all 
the  principal  agents  and  employees,  and  fixed 
their  salaries.  He  directed  the  policy  and 
management  of  the  paper.  He  drew  out  the 
earnings  at  will  before  dividends  were  declared; 
speaks  of  the  paper  as  '*my  paper;"  and  treats 
everyone  connected  with  it  as  his  employees. 
Thus,  by  the  unanimous  voice  of  the  stock- 
holders, he  was  given  absolute  and  unlimited 
control  over  tbe  affairs  of  the  corporation,  and 
the  authority  was  acquiesced  in  by  the  direct- 
ors. With  this  governing  power  over  the 
business  of  the  corporation,  which,  the  evi- 
dence shows,  was  known  to  plaintiff,  the  con- 
tract was  made.  It  is  not  at  all  remarkable 
that  plaintiff  should  have  negotiated  directly 
with  him,  instead  of  the  directors,  who  never 
interfered  or  meddled. 

After  the  negotiations  had  been  concluded, 
and  the  contract  signed,  Pulitzer  gave  plaintiff 
Uie  following  note,  addressed  to  Williams,  who 
was  then  editor  of  the  Post  Dispatch  and  a  di- 
rector in  the  corporation: 

Dear  Mr.  Williams: 

I  hereby  appoint  Col.  Charles  H.  Jones  edit- 
or and  manager  of  the  Post  Dispatch.  Please 
instruct  everybody  accordingly. 

Faithfully  vours.  Joseph  Pulitzer,  President. 
Jekyl  Island,  February  6th,  1895. 

The  order  was  delivered  to  Mr.  Williams  on 
the  14th  of  February,  and  everybody  was  in- 
structed accordingly.  The  Post  Dispatch  was 
then  in  charge  of  Messrs.  Williams  and  White. 
Both  were  directors  of  the  corporation,  the 
former  being  its  vice  president.  They  made  no 
protest  to  the  action  of  Mr.  Pulitzer,  but  ac- 
quiesced therein  by  installing  plaintiff  as  editor 
and  manager.  In  tbe  issue  of  the  Post  Dis- 
patch of  the  14th  of  February,  Pulitzer,  over 
nis  name,  published  the  announcement  of  the 
change,  in  which  he  says:  "Continued  ill 
health  and  loss  of  sight  have  rendered  it  im- 
possible forme  to  give  personal  attention  to 
the  conduct  of  the  Post  Dispatch.  I  have  not 
been  able  even  to  visit  the  city  for  many  years 
past.  Authority  implies  duty.  I  relinquish 
duties  to  which  I  am  physically  no  longer  equal 
at  a  distance,  and  responsibilities  which  should 
only  accompany  the  actual  supervision  of 
affairs.  With  this  day,  Col.  Charles  H.  Jones, 
having  acquired  a  proprietary  interest  in  the 
Post  Dispatch,  becomes  its  editor  and  manager, 
with  responsibility  and  control  over  its  col- 
u m  ns. "  In  the  same  issue,  plaintiff  announces 
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his  intentions  "under  my  manaipement  of  the- 
Post  Dispatch.^  These  announcements  were* 
read  by  the  stockholders,  and  they  were  in- 
formed that  plaintiff  had  secured  a  proprietary 
interest  in,  and  would  thereafter  be  the  man- 
ager, "with  responsibility  and  control  over  its- 
columns."  Still,  we  find  no  protest  or  objec- 
tion from  stockholder  or  director.  It  must  b» 
inferred  that  neither  Williams  nor  White  ap- 
proved  of  the  change  of  management,  for  one- 
of  them  thereby  lost  his  position,  and  the  per- 
manency of  the  position  of  the  other  was  left 
in  doubt.  They  remained  silent,  because  they 
recognized  the  power  and  delegated  authority 
of  Pulitzer.  There  can  be  no  doubt,  we  believe, 
that  Pulitzer  had  authority  from  the  stockhold- 
ers and  directors  to  make  the  contract,  and 
thereby  to  bind  the  corporation,  provid^  the- 
agreement  was  itself  valid. 

5.  Is  the  contract  valid  and  binding  on  the 
corporation?  Counsel  argue  that  it  is  not.  be- 
cause against  public  policy.  We  have  at- 
tempted to  show  in  a  previous  paratri-aph  that 
the  directors,  either  by  their  official  action  or 
through  the  president,  had  the  power  to  appoint 
plaintiff  editor  and  manager  of  tbe  Poet  Dis- 
patch, and  to  give  him  control  of  the  same^ 
and  that  the  contract  in  that  particular  is  not 
in  contravention  of  the  statute  which  requires- 
that  the  property  and  business  of  a  corporatioi> 
shall  be  managed  and  controlled  by  directors. 
The  corporation  does  not,  by  the  contract,  de- 
vest itself  of  its  organic  character,  or  of  the- 
powers  and  obligations  incident  to  its  exist- 
ence, as  claimed.  It  is  left  entirely  free  to  ex- 
ercise all  its  organic  functions,  but  it  is  bound,, 
as  an  individual  is  bound,  to  perform  its  agree- 
ments. Power  to  control  its  business  does  not 
imply  the  right  to  repudiate  contracts  lawfully 
entered  into.  But  it  is  said  that  the  contract  i» 
against  public  policy,  and  void,  for  the  reason 
that  it  couples  with  a  sale  of  stock  in  the  cor- 
poration an  agreement  to  give  to  the  purchaser 
a  position  for  five  years  at  a  large  salary,  and, 
in  addition,  the  position  of  director  and  presi- 
dent of  the  corporation.  Counsel  cite  many 
cases  in  support  of  their  position.  It  is  un- 
doubtedly true  that  an  agreement  by  one  stock- 
holder for  the  sale,  directly  or  indirectly,  of  aii< 
office  in  a  corporation,  or  of  a  permanent  posi- 
tion therein,  "would  be  dgainst  public  policy, 
and  void,"  though  the  coniracting  stockholder 
had  shares  sufficient  in  amount  to  give  him 
control  in  the  election  of  officers.  By  such- 
agreement  he  might  be  required  to  act  contrary 
to  tbe  duty  he  owed  the  company  and  otber 
stockholders.  Wett  v.  Camden,  136  U.  S.  507,. 
34  L.  ed.  254.  Each  shareholder  in  the  corpo- 
ration has  a  right  to  rely  upon  the  judgment  of 
all  the  others,  in  the  election  of  directors  and 
officers,  and  any  agreement  which  puts  it  out 
of  his  power  to  exercise  sucb  judgment  is- 
against  public  policy.  An  examination  of  the 
cases,  however,  will  show  that  such  contracts 
have  generallv  been  declared  void,  for  the  rea- 
son that  the  duty  the  stockholder  owes  to  the- 
company  and  his  associates  would  be  thereby 
violated.  Cone  v.  Ru9M,  48  N.  J.  Eq.  212; 
WeU  V.  Camden,  185  U.  8.  507,  34  L.  ed.  254;. 
FvlUr  V.  Dame,  18  Pick.  472;  Guernsey  v. 
Cook,  120  Mass.  501. 

But  a  corporation— that  is  to  say,  the  stock- 
holders  and  officers— has  the  light  to  employ 
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the  best  expert  talent  it  can  secure  for  the  man- 
agemeDt  of  its  affairs.  Success  depends  upon 
^ood  manaj^ement.  Personal  interest  in  tlie 
manaiser  creates  an  incentive  to  succeed.  The 
successful  management  of  a  large  daily  paper 
in  a  city  requires  the  highest  degree  of  talent 
as  well  as  large  experience.  One  possessing 
these  qualifications  is  difficult  to  secure,  ana 
commands  a  large  salary.  During  the  year 
1894  the  Post  Dispatch  had  not  been  as  profit- 
able as  in  previous  years.  A  change  of  man- 
agement was  thought  desirable,  at  least  by 
Pulitzer.  Plaintiff  was  possessed  of  experience, 
talent,  and  characteristics  which  were  supposed 
to  specially  qualify  him  for  increasing  the 
earning  power  of  the  paper.  The  contract  was 
made  with  a  view  of  securing  his  services. 

It  seems  to  us  that  all  objections  to  the  con- 
trnct,  so  far  as  it  relates  to  the  employment  of 
plaintiff  as  editor  and  manager,  and  gives  him 
editorial  control,  on  the  ground  that  it  is  against 
public  policy,  is  removed  if  the  directors  and 
stockholders  gave  it  their  unanimous  assent. 
The  stockholders  or  directors  of  a  oor|>orat{on 
have  the  right,  in  the  first  instance,  to  dispose  of 
its  stock  to  such  persons  as,  in  their  opinion, 
will  be  of  advantage  to  it  in  a  business  point  of 
view,  or  to  such  as  will  insure  its  manage- 
ment according  to  the  views  of  the  promoters. 
It  is  perfoctlv  manifest  that  this  company  was 
organized  with  a  riew  of  having  it  managed 
by  Pulitzer.  "Continued  ill  health  and  loss  of 
sight,"  says  Mr.  Pulitzer  in  his  public  announce- 
ment, ''have  rendered  it  impossible  for  me  to 
give  personal  attention  to  the  conduct  of  the 
Post  Dispatch.  I  have  not  been  able  even  to 
visit  the  city  for  many  years  past.  Authority 
implies  duty.  I  relinquish  duties  to  which  I 
am  no  longer  equal  at  a  distance,  and  respon- 
sibilities which  should  only  accompany  the  ac- 
tual supervision  of  affairs."  There  is  no  more 
reason  why  the  manager  selected  should  not 
be  allowed  to  purchase  an  interest  in  the  com- 

giny  at  this  crisis  in  its  affairs  than  that 
ulitzer  was  allowed,  in  the  original  organi- 
zation, to  subscribe  for  a  majority  of  the  stock, 
and  thereby  secure  the  power  of  control.  It 
could  make  no  difference  whether  the  stock 
was  purchased  from  the  company  or  from  its 
stockholders,  provided,of  course,  that  no  wrong 
was  done  to  the  company  or  the  other  stock- 
holders, or  that  they  gave  their  uoanimous 
approval.  As  has  been  seen,  the  directors  and 
stockholders,  on  being  informed  of  the  con- 
tract, made  no  objection  thereto,  but,  on  the 
contrary,  immediately  installed  plaintiff  as 
editor,  and  at  a  meeting  of  the  stockholders 
held  on  the  16tb  day  of  March,  1895.  by  unani- 
mous vote,  elected  him  a  director  in  the  cor- 
poration. But,  to  emphasize  the  ratification, 
the  new  board  of  directors  on  the  same  day 
elected  him  president.  So,  the  contract  in  ail 
particulars  material  to  this  controversy  was 
approved  and  ratified  by  all  the  stockholders. 
Defendants  allege  that  they  were  not  fully  ad- 
vised of  all  the  terms  of  the  agreement,  but 
their  action  as  stockholders  and  directors  shows 
that  they  were  advised  that  plaintiff  had  se- 
cured from  Pulitzer  1,667  shares  of  stock,  that 
he  was  made  editor  and  manager,  with  con- 
trol of  the  publication  of  the  paper,  and  that 
he  was  to  be  made  a  director  and  president; 
or,  if  they  were  not  advised,  they  blindly  voted 
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as  directed  by  Pulitzer.  If  the  latter  waa  the 
case,  then  surely  they  ought  not  to  complain. 
The  contract  then  stands  as  though  it  had  been 
made  by  the  unanimous  vote  of  all  the  stock- 
holders. The  only  issue  involved  in  this  suit 
relates  to  the  right  of  plaintiff,  under  his  con- 
tract, to  manage  the  paper  and  control  its 
policy.  Whether  the  stockholders  or  Pulitzer, 
who  still  owns  two  thirds  of  the  stock,  could 
be  required  to  elect  plaintiff  a  director,  is  not 
involved,  and  the  legality  of  the  contract  in 
that  respect  requires  no  consideration.  It 
seems  that  Pulitzer,  and  with  him  the  other 
stockholders,  soon  repented  of  the  contract, 
and  under  a  resolution  voted  by  them,  over  the 
protest  of  plaintiff,  undertook  to  modify  it  in 
respect  to  the  control  plaintiff  should  have 
over  the  policy  of  the  paper.  This  they  had  no 
right  to  do.  A  corporation  has  no  more  right 
to  repudiate  its  valid  contracts  than  an  indi- 
vidual has. 

6.  But  it  is  insisted  that  a  court  of  equity 
will  not  interfere  to  prevent  a  breach  of  the 
agreement  in  question,  though  it  is  the  con- 
tract of  the  corporation,  and  one  it  had  the 
power  to  make.  It  is  urged,  in  the  first  place, 
than  an  injunction  should  not  be  granted  be- 
cause plaintiff  has  an  adequate  remedy  at  law 
in  an  action  for  damages  in  case  he  is  denied 
the  right  to  edit  and  manage  the  paper  accord- 
ing to  his  own  judgment;  second,  that  there  is 
a  want  of  mutuality  of  remedy,  without  which 
a  court  of  equity  will  not  decree  specific  per- 
formance; and,  third,  that  the  contract,  in  sub- 
stance and  effect,  is  a  mere  employment  of 
plaintiff  as  editor  and  naanager  of  the  paper, 
and  equity  will  never  compel  an  employer,, 
against  his  will,  to  retain  an  employee  In  his 
service.  There  can  be  no  doubt  of  the  correct- 
ness of  these  general  propositions,  but  do  they 
apply  to  this  contract?  In  other  words,  would 
an  action  for  damages  afford  plaintiff  an  ade- 
quate remedy?  Is  there  such  a  want  of  mu- 
tuality in  the  contract  as  would  prevent  a 
court  of  equity  enforcing  it  against  the  corpora- 
tion and  its  directors?  Is  plaintiff,  under  the 
contract,  a  mere  employee  of  the  corporation, 
whose  rights  cannot  be  protected  by  a  court  of 
equity  ? 

(a)  Under  the  contract  plaintiff  purchased 
1,667  shares  of  stock  in  the  corporation,  for 
which  he  paid  $80,000;  and,  in  consideration 
thereof,  he  was  to  have  the  "control  and  man- 
agement" of  the  "Post  Dispatch  for  five  years 
at  an  annual  salary  of  $10,000.  In  addition  to 
his  salary  he  was  entitled  to  receive  the  divi- 
dends on  his  stock,  which  were  shown  to  have 
been  large  in  previous  years,  though  not  satis- 
factory to  Pulitzer.  The  value  of  the  tangible 
property  of  a  newspaper  is  insignificant  when 
compared  with  its  business  value  and  earning 
power.  The  value  of  the  stock  of  such  a  cor- 
poration depends  very  largely  upon  the  ability 
with  which  the  business  is  managed.  Plaintiff 
had  confidence  in  his  own  ability  to  manage 
this  paper,  for  he  stipulates  that  his  appoint- 
ment and  salary  shall  cease  unless  the  net 
profits,  under  his  management,  should  stand 
the  tesU  imposed  by  Pulitzer.  Plaintiff  also 
had  a  reputation  to  sustain,  and  an  opportunity 
to  enlarge  it.  The  management  of  a  metro- 
politan newspaper  also  gives  to  the  manager  a 
power  and  influence  among  men  which  is  esti- 
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mated  by  some  as  beyond  a  money  value.  In 
this  respect  it  is  pretium  affectionii.  Our 
■tatute  provides  that  tbe  remedy  by  injunction 
"Bball  exist  in  all  cases  where  irreparable  in- 
Jury  to  real  or  personal  property  is  threatened 
ana  to  prevent  the  doing  of  any  legal  wrong 
whatever,  whenever  in  the  opinion  of  the  court 
an  adequate  remedy  cannot  be  afforded  by  an 
action  for  damages."  §  6510.  In  giving 
construction  to  this  section,  this  court  has  held 
that  ''the  action  of  injunction  may  be  resorted 
to,  notwithstanding  there  may  be  an  adequate 
remedy  at  law  for  the  injury,  in  all  cases  where 
an  adequate  remedy  cannot  be  afforded  by  au 
action  for  damages  as  such/'  Towne  v.  B(m- 
er$,  81  Mo.  496;  State  Sav.  Bank  t.  KerehewU, 
65  Mo.  688.  37  Am.  Rep.  810.  It  is  perfectly 
manifest  that  the  control  and  management  of 
the  paber  were  the  chief  inducement  that  actu- 
ated plaintiff  in  entering  into  the  agreement. 
With  the  acceptance  of  the  position  of  editor 
and  manager  he  gave  up  his  situation  on  "The 
World/'  and  removed  from  New  York  to  Bt. 
Louis.  He  invested  his  entire  capital  in  the 
enterprise.  His  stock  was  held  by  the  corpora- 
tion in  such  a  manner  that  he  could  not  use  it 
for  any  purpose.  The  control  of  the  paper 
was,  moreover,  a  propertv  right,  in  the  nat- 
ure of  a  lease,  which  he  had  the  right  to  en- 
joy for  five  years.  Its  value  to  him  depended 
upon  the  success  with  which  it  was  managed. 
Mr.  Pulitzer,  who  was  at  the  time  president  of 
the  corporation  and  manager  of  the  paper,  in 
a  letter  to  Mr.  Williams,  who  was  then  the 
editor,  in  explaining  the  situation  and  the  rea- 
son for  the  change  in  the  editorial  management, 
says:  '*I  am  convinced  that  your  paper  needs 
a  stronger  hand  and  permanent  head;"  and  in 
his  announcement  of  plaintiff's  appointment, 
made  in  the  columns  of  the  Poet  Dispatch,  he 
says:  **With  this  day  Col.  Charles  H.  Jones, 
havine  acquired  a  proprietarv  interest  in  the 
Post  Dispatch,  becomes  its  editor  and  manager 
with  responsibility  and  control  over  its  col- 
umns/' It  appears  perfectly  manifest  that  tak- 
ing from  plaintiff  the  right  to  manage  and  con- 
trol the  paper  according  to  his  own  Judgment 
could  not  be  compensated  in  damages.  Every 
other  right  acquired  rests  upon  the  right  to 
control.  It  would  be  impossible  to  anticipate 
tbe  effect  a  successful  management  might 
have  upon  the  pecuniary  value  of  the  paper, 
and  of  tbe  corporate  stock,  to  say  nothing  of 
tbe  prestige  it  would  giTe  the  manager.  Our 
conclusion  is  that  the  contract  and  the  rights 
acquired  thereunder  are  such  that  a  breach  of 
it  by  defendants  cannot  be  compensated  by  an 
action  at  law  for  damages. 

(b)  Is  there  such  a  want  of  mutuality  of  rem- 
edy as  will  prevent  a  court  of  equity  from 
granting  injunctive  relief?  Under  the  con- 
tract, plaintiff  was  appointed  editor  and  man- 
ager of  the  Post  Dispatch.  These  duties  re- 
quire personal  services,  which  it  may  be  agreed' 
a  court  of  equity  could  not  enforce.  It  could 
not.  by  decree,  compel  an  editor  to  write  edi- 
torials or  to  give  direction  to  the  business. 
But  this  want  of  power  in  the  courts  is  sup- 
plied in  the  contract  itself.  While  Mr.  Pulitzer 
expresses  tbe  utmost  confidence  in  plaintiff, 
and  his  willingness  and  ability  to  discharge  his 
duties  with  fidelity,  his  own  business  instincts 
are  too  acute  to  allow  the  contract  to  rest  in  con- 
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fidenoe  alone.  Tbe  corporation  was  organized 
*'for  pecnniary  profit  and  gain."  Rev.  Stat. 
1880,  §  2771,  aubd.  11.  Mr.  Pulitzer  does  not 
lose  sight  of  tbe  primary  objecu  to  be  ac- 
complished. He  expressly  fixes  a  pecuniary 
test  of  ability  and  fiaelity.  The  contract  pro- 
vides: "And  it  is  further  agreed  by  and  be- 
tween the  parties  hereto,  as  a  test  of  the  ability 
of  the  partv  of  the  second  part  to  properly 
manage  and  edit  the  Bt.  Louis  Post  Dispatcli, 
that  such  appointment  and  salary  shall  cease 
and  determine  in  the  event  that  the  gross  reve- 
nues of  the  Poet  Dispatch  from  advertising 
and  circulation  combined  shall  during  the  year 
1895  be  less  than  the  gross  revenues  from  the 
same  sources  combined  were  for  the  year  1894. 
And  it  is  further  agreed  by  and  between  the 
parties  hereto  that  said  appointment  and  salary 
shall  cease  and  determine  in  the  event  that  tlie 
net  profits  of  the  Post  Dispatch  for  the  year 
1896,  shall  be  less  than  the  net  profits  for  the 
year  1895.  And  it  is  further  agreed  by  and 
between  the  parties  hereto,  their  executors,  ad- 
ministrators, or  assigns,  that  in  the  case  of  the 
death  of  tbe  party  of  the  second  part,  his  resiir- 
nation,  failure  or  health,  or  retirement,  or  in- 
ability to  perform  the  duties  and  labors  of 
editor  and  manager  of  the  Post  Dispatch  at  any 
time  within  three  years  from  the  date  of  the  ex- 
ecution of  this  contract,  the  party  of  the  first 
part  shall  have  the  option  to  repurchasie  lor 
the  sum  of  eighty  thousand  dollars  ($80,000) 
the  herein  mentioned  one  thousand,  six  hundred 
and  sixty-seven  (1,667)  shares  of  the  stock  of 
the  Pulitzer  Publishing  Company,  which  in 
such  event  the  party  of  the  second  part  agrees 
to  sell  and  transfer  to  the  party  of  the  first  part 
for  said  sum  of  eighty  thousand  dollars  ($80,- 
000)."  It  is  further  provided  that  the  appoint- 
ment and  salary  should  cease  if  plaintiff  should 
"at  any  time  during  said  term  accept  or  occupy 
any  public  or  political  ofiSce,  elective  or  other- 
wise, or  engage  in  any  other  business,  of  any 
kind  or  description."  The  test  of  duty  and 
liability  is  thus  expressly  agreed  upon,  which 
is  absolutely  determinable, and  does  not  depend 
upon  the  views  or  opinions  of  either  party.  The 
failure  to  come  up  to  the  test  is  followed  by  a 
forfeiture  of  the  position  and  salary.  The  teat 
is  success.  The  remedy,  in  case  of  failure  for 
any  of  the  causes,  is  removal  from  position  and 
forfeiture  of  contract.  Should  plaintiff  fail  to 
pf  rform  his  contract  according  to  the  tests  pro- 
vided, and  should  then  persist  in  controlling 
the  paper,  in  disregard  of  the  provision  that 
tbe  appointment  should  cease,  there  can  be  no 
doubt  that  a  court  of  equity  would  enloin  his 
interference,  Just  as  it  can  enjoin  an  interfer- 
ence of  his  rights  if  threatened.  Keeping 
in  view  all  tbe  time  that  the  right  to  manase 
and  control  the  newspaper  is  the  matter  in  u- 
sue,  it  is  apparent  that  the  remedy  is  mutual. 
The  question  is.  Are  the  defendants  entitled  to 
the  control?  A  court  of  equity  can  answer 
tbe  question,  and  enforce  its  conclusions,  on 
the  petition  of  either  party.  Defendants  could, 
undoubtedly,  charge  by  cross  bill  that  plaintiff 
had  failed  to  perform  the  conditions  of  the  con- 
tract, and  had  forfeited  his  right  to  control, 
and,  if  proved,  the  court  could  require  plaintiff 
to  allow  tbem  to  resume  control,  and  enjoin  an 
interference  with  it. 
(c)  The  law  is  well  settled  that  panonal  ooop 
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tracu  for  service  will  not,  becanee  they  can- 
not, be  enforced  by  courts  of  equity.  But  we 
do  not  view  the  duties  to  be  performed  by 
plaintiff  under  the  contract  as  mere  personal 
service  or  simple  employment.  In  his  control 
and  management  of  the  paper  he  knows  no 
master  or  employer.  He  is  answerable  to  no 
one  for  the  manner  of  peifforming  his  duty. 
He  is  accountable  only  for  the  stipulated  re- 
sults. His  position  gives  him  a  property  right 
in  the  possession,  control,  and  management  of 
the  paper  he  agrees  to  edit  and  manage.  A 
reading  of  the  contract  will  show  that  the  cen- 
tral idea  of  the  executory  ^t  of  it  is  the  con- 
trol and  management  ot  the  paper.  That 
means  the  possession  and  use  of  the  property 
and  not  mere  employment  to  write  editorials. 
The  judgment  of  the  Oircuit  Court  it  of- 
firmed, 

Bad*el»j»  Ch.  J.,  and  Cku&tt  and  Brace* 

JJ.,    concur.    BarMSS*    J.,  does  not   lit. 
Sherwood  and  RoDiiison«  JJ.,  dissent 

Sherwoodt  J.,  dissenting: 

This  proceeding  in  equity  was  instituted  by 

Plaintiff,  Charles  H.  Jones,  against  the  Pulitzer 
ublisbiDe^ Company  and  Samuel  Williams, 
Florence  D.  White,  and  S.  B.  Carvalio,  three 
of  its  directors,  to  enforce  by  injunction 
against  its  breach,  and  thus  obtain  specific  per- 
formance of  a  contract  entered  into  by  plain- 
tiff on  the  6th  day  of  February,  1895.  with 
Joseph  Pulitzer.  Pulitzer,  though  named  as  a 
defendant,  was  not  served,  and  did  not  appear. 
The  contract  of  which  specific  performance 
was  thus  asked  is  the  following: 

This  agreement,  made  this  6th  day  of 
February,  in  the  year  1895,  between  Joseph 
Pulitzer,  of  the  city,  county,  and  state  of  New 
York,  party  of  the  first  part,  and  Charles  H. 
Jones,  of  the  city  of  St.  Louis,  state  of  Mis- 
souri, party  of  the  second  part,  witnesseth, 
that  for  and  in  consideration  of  the  sum  of 
eighty  thousand  dollars  ($80,000)  in  cash,  and 
the  performance  by  the  party  of  the  second  part 
of  the  conditions  hereinafter  set  forth, the  party 
of  the  first  part  agrees  to  sell  and  deliver  to  the 
party  of  the  second  part  one  thousand,  six  hun- 
dred and  sixty  seven  (1.667)  shares  of  the  cap- 
ital stock  of  the  Pulitzer  Publishing  Company 
of  St.  Louis,  Missouri,  being  one  sixth  (^)  of  the 
total  capital  stock  of  said  corporation.  And 
whereas,  the  party  of  the  first  part  is  induced 
to  make  this  sale  and  enter  into  the  covenants 
herein  contained  on  the  assurances  of  the  party 
of  the  second  part  of  his  ability  to  fulfil  the 
covenant  and  conditions  and  avoid  the  pen- 
alties hereinafter  set  forth:  Now,  therefore,  it 
is  agreed  by  and  between  the  parties  hereto, 
and  made  a  part  of  the  consideration  for  the 
sale  of  said  one  thousand,  six  hundred  and 
sixty-seven  (1,667)  shares  of  stock,  that  the 
party  of  the  second  part  shall  be  appointed  the 
editor  and  manager  of  the  Post  Dispatch,  a 
newspaper  published  in  St.  Louis,  Missouri,  by 
the  said  Pulitzer  Publishing  Company,  for  the 
term  of  five  (5)  years  from  the  date  thereof  at 
an  annual  salary  of  ten  thousand  dollars  ($10.- 
000).  And  the  party  of  the  first  part  agrees  to 
elect  the  party  of  the  second  part  director 
and  president  of  the  Pulitzer  Publishing  Com- 
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pany  aforesaid,  and  to  give  him  control  and 
management  of  said  newspaper  the  Post  Dis- 
patch  during  the  above-mentioned  period  of 
five  years:  provided,  however,  that  such  ap- 
pointment and  salary  shall  cease  and  determine 
if  the  party  of  the  second  part  (shall  fail  to 
properly  perform  the  duties  of,  editor  and 
manager  aforesaid  or)  shall  at  any  time^ 
durioff  said  term  accept  or  occupy  any  public 
or  political  office,  elective  or  otherwise,  or  en- 
gage in  any  other  business  of  any  kind 
or  description,  it  being  covenanted  by  and 
between  the  parties  hereto  that  the  party  of  the 
second  part  shall  devote  all  the  time,  ability, 
and  energy  he  possesses  to  the  growth,  pros- 
perity, and  success  of  said  St  Louis  Post  Dis- 
patch (and  conduct  the  same  with  strictest  in- 
tegrity and  economy).  And  it  is  further 
agreed  by  and  between  the  parties  hereto,  as  a 
test  of  the  ability  of  the  party  of  the  second 
part  to  properly  manage  and  edit  said  St.  Louis 
Post  Dispatch,  that  such  appointment  and 
salary  shall  cease  and  determine  in  the  event 
that  the  gross  revenues  of  the  Post  Dispatch 
from  advertising  and  circulation  combined 
shall,  during  the  year  1895,  be  less  than  the 
gross  revenues  from  the  same  sources  combined 
were  for  the  year  1894.  And  it  is  further  agreed 
by  and  between  the  parties  hereto,  their  ex- 
ecutors, administrators,  and  assigns,  that  in  the 
case  of  the  death  of  the  party  of  the  second 
part,  his  resignation,  failure  of  health,  or  re- 
tirement, or  inability  to  perform  the  duties  and 
labors  of  editor  and  manager  of  the  Post  Dis- 
patch at  any  time  within  three  years  from  the 
date  of  the  execution  of  this  contract,  the  party 
of  the  first  part  shall  have  the  option  to  repur- 
chase for  the  sum  of  eighty  thousand  dollars 
($80,000)  the  herein-mentioned  one  thousand, 
six  hundred  and  sixty-seven  (1,667)  shares  of 
the  stock  of  the  Pulitzer  Publishing  Company, 
which  in  such  event,  the  party  of  the  second 
part  agrees  to  sell  and  transfer  to  the  party 
of  the  first  part  for  the  sum  of  eighty  thousand 
dollars  ($80,000).  And  it  is  further  agreed 
that,  in  case  of  the  death  of  the  party  of  the 
second  part,  or  his  resignation,  failure  of 
health,  retirement,  or  inability  to  perform  the 
duties  and  labors  of  editor  and  manager  of 
the  St.  Louis  Post  Dispatch  after  the  expira- 
tion of  the  aforesaid  three  years,  and  within 
two  years  thereafter,  the  party  of  the  first  part 
shall  have  the  like  option  to  repurchase  the 
aforesaid  one  thousand,  six  hundred  and  sixty- 
seven  (1.667)  shares  of  the  stock  of  the  Pulitzer 
Publishing  Company,  but  in  such  case  the 
price,  instead  of  being  eighty  thousand  dollars 
($80,000),  shall  be  such  sum  as  may  be  fixed  as 
the  value  of  said  stock  by  arbitration.  Each 
of  the  parties  hereto,  or  their  executors,  or  ad- 
ministrators, shall  name  an  arbitrator,  and.  if 
the  arbitrators  shall  differ  in  their  appraise- 
ment, they  shall  name  an  umpire,  and  the  de- 
cision of  said  umpire  shall  be  final  as  to  the 
value  of  said  stock.  (The  word  '^presidency" 
in  line  9.  page  2,  stricken  out;  the  words 
'*shall  fail  to  properly  perform  the  duties  of 
editor  and  manager  aforesaid  or,"  between 
lines  10  and  11,  page  3,  inserted;  the  words, 
"and  conduct  the  same  with  strictest  integrity 
and  economy,"  end  of  line  17,  and  subpage  8. 
inserted;  word  * 'death,"  line  6,  page  8.  and 
word  ''death,"  line  18,  page  8,  substituted  for 
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word  "default"  in  both  places  before  execution 
hereof. 

In  witness  whereof  the  parties  hereto  have 
set  their  hands  and  seals  the  day  and  year  first 
above  written. 

Joseph  Pulitzer.     ' 
Charles  H.  Jones. 
Witness:  Alfred  Bates. 

H.  D.  Macdona. 

Glynn  Co.,      ) 
State  of  Geor^a  f 
On  the  6th  day  of  February,  1895,  before 
me  personally  came  Cbarles  fif.  Jones,  to  me 
knowD  to  be  the  individual  described  in  the 
within  agreement,  aud  who  acknowledged  that 
he  e  J  ecu  led  the  same. 
[Seal.]  E.  G.  Groh, 

Notary  Public.  Glynn  Co..  Ga. 

Forming  part  of  this  contract  was  a  letter 
dated  as  above,  and  delivered  to  Pulitzer  prior 
to  signing  the  contract,  aa  follows: 

Jekyl  Island,  Ga.,*Feb.  6, 1896. 
Joseph  Pulitzer,  Esq. —My  Dear  Sir: 

I  have  to  say  to  you  by  this  letter  that  I  take 
the  office  of  the  Pulitzer  Publishing  Company 
under  the  express  agreement  that  I  will  agree 
to  the  adoption  of  a  set  of  by-laws  to  be  here- 
after framed  absolutely  forbidding  any  officer 
of  the  company  from  signing  notes  or  similar 
obligations  of  the  company;  that  even  con- 
tracts involving  financial  obligations  must  have 
the  board's  approval.  I  further  agree  to  take 
certificates  of  stock  which  shall  contain  written 
on  their  face  the  words,  "This  stock  is  held 
subject  to  the  terms  and  conditions  of  agree- 
ments made  of  even  date,"  with  the  under- 
standing that  at  the  expiration  of  five  years 
new  certificates  not  so  indorsed  shall  be  issued 
to  me.  Tours,  very  truly, 

0.  H.  Jones. 

This  was  intended  to  be  and  was  a  part  of 
the  agreement  between  the  parties,  and,  in  par- 
tial execution  of  its  terms,  the  stock  sola  to 
Mr.  Jones  was  indorsed  across  its  face  as  in 
this  writing  provided  by  Mr.  Jones  himself, 
Before  the  time  this  contract  was  signed. 
Jones  had  made  repeated  attempts,  while  in 
New  York,  and  while  the  negotiations  were  in 
progress,  to  obtain  control  of  the  board  of  direct- 
ors of  the  Pulitzer  Publishing  Company  by  se- 
curing a  majority  of  the  board.  This  bieing 
refused,  Jones  shifted  his  ground  by  asking  to 
name  two  of  the  board,  Pulitzer  to  name  two, 
and  then  the  contracting  parties  to  name  the 
fifth  man  upon  whom  they  could  mutually 
agree.  But  all  these  eflPorts  on  the  part  of 
Jones  to  obtain  control,  or  even  partial  control, 
of  the  board  of  directors  seem  to  have  received 
their  apparent  quietus  on  the  Ist  of  February, 
1895  (Just  five  days  before  the  contract  was 
signed),  by  Carvalio.  the  agent  of  Pulitzer, 
writing  to  Jones  a  letter,  which,  so  far  as  perti- 
nent, is  as  follows: 

New  York,  February  1,  1896. 
Col.  0.  H.  Jones — Dear  Col.  Jones: 

In  order  that  there  may  be  no  misunder- 
standing in  relation  to  the  agreement  between 
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yourself  and  Mr.  Pulitzer,  I  call  yonr  atten- 
tion to  the  following:  First,  Mr.  Pulitzer  re- 
serves the  right  to  name  the  majority  of  the 
board  of  directors  of  the  Pulitzer  Publishing 
Company  absolutely.  He  is  willing  to  con- 
sider your  wishes,  if  you  have  any  preference, 
but  simply  as  a  question  of  natural  couitesy 
on  his  part  to  cultivate  pleasant  relationship 
with  yourself;  not  as  a  right. 

This  letter  was  written  by  authority  of,  and 
in  accordance  with,  a  telegram  from  Pulitzer 
to  Carvalio.  dated  at  Brunswick.  Georgia.  Jan- 
uarv  24.  1895. 

The  capital  stock  of  the  company  consists 
of  10,000  shares  of  $100  each.  Immediatelv 
prior  to  the  execution  of  the  contract,  the  sto  ..- 
holdings  were  as  follows,  vie.:  Joseph  Pulitzer , 
8,796  shares:  E:ate  Davis  Pulitzer.  800  shares; 
William  Leonard  Davis,  400  shares;  Charles 
Gibson,  1  share;  D.  W.  Woods,  1  share;  F.  D. 
White,  1  share;  Samuel  Williams,  1  share. 
F.  D.  White  had  also  a  contract  with  Joseph 
Pulitzer  for  the  purchase  of  200  shares  on 
which  he  had  paid  above  $9,000.  This  was  by 
far  the  greater  part  of  the  purchase  price,  and 
upon  completion  of  his  payments  Mr.  White 
will  be  entitled  to  a  transfer  of  the  shares. 
The  1,667  shares  transferred  to  Jones  in  virtue 
of  his  contract  were  part  of  those  belonging  to 
Joseph  Pulitzer.  After  the  contract  was  made 
between  Jones  and  Pulitzer,  and  before  this 
suit  was  begun,  the  defendant  8.  S.  Carvalio 
acquired  29  shares  from  Mr.  Pulitzer.  The 
bona  fides  of  these  various  stockholdings  is  not 
drawn  in  question.  At  the  date  of  the  con- 
tract the  directors  of  the  Pulitzer  Publishing 
Company  were:  Joseph  Pulitzer,  William  L. 
Davis,  Charles  Gibson,  Samuel  Williams,  and 
Florence  D.  White.  The  officers  were:  Presi- 
dent, Joseph  Pulitzer;  vice  president,  Samuel 
Williams;  secretarv,  Charles  Gibson.  Mrs. 
Pulitzer  had  owned  her  stock  for  many  years, 
—the  gift  of  her  husband,— and  had  regularly 
drawn  ber  dividends  on  her  stock.  Davis,  the 
brotherin  law  of  Pulitzer,  owned  his  shares 
for  some  eight  years,  and  as  a  gift  from 
Pulitzer,  and  had  drawn  his  dividencU.  While 
had  bought  200  shares,  and  had,  as  a  lifetime 
accumulation,  paid  $9,000.  or  nearly  their 
purchase  price,  on  them.  But  the  form  of  this 
proceeding  necessarily  affirms  the  corporate 
validity  of  the  defendant  corporation.  Jones, 
after  he  had  received  a  draft  of  the  contract 
which  was  finally  executed,  except  changes 
made  by  interlineations,  was  advised  by  a 
friend  in  New  York,  so  he  states,  that  he  ought 
to  have  a  second  contract  with  the  Pulitzer 
Publishing  Company.  And  he  states,  also, 
that  this  subject  was  the  topic  of  freouent 
conversations  between  Pulitzer,  Carvalio,  Bow- 
ers, and  himself,  in  which  conversations  he 
says  they  assured  him  that  the  contract  then  in 
contemplation,  and  afterwards  signed,  would 
bind  the  corporation;  but  this  is  explicitly  de- 
nied by  all  of  the  other  parties  mentioned. 
Jones  left  New  York  on  February  2, 1895.  for 
Jekyl  island.  On  his  arrival  at  Brunswick, 
Georgia,  and  just  before  he  Went  over  to  Jekyl 
island,  he  wrote  the  following  supplemental 
contract  to  be  executed  by  the  corporation  itself 
in  ratification  and  adoption  of  the  personal 
contract  about  to  be  executed}^^  t 
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This   agreement,    made    this   day 

of ,  in  the  year  1895,  between  the  Pulitzer 

Publishing  Company,  of  the  city  of  St.  Louis, 
estate  of  Missouri,  party  of  the  first  part,  and 
<^harle8  H.  Jones,  of  the  same  city  and  state, 
party  of  the  second  part,  witnesseth  that  it  is 
agreed  by  the  parties  hereto  that  said  Charles 
H.  Jones  shall  become,  and  is  hereby  ap- 
pointed, editor  and  manager  of  the  Post  Dis- 
patch, a  newspaper  published  in  St.  Louis,  Mis- 
i»ouri,  by  the  said  Pulitzer  Publishing  Com- 
.pany,  for  the  term  of  hve  years  from  the  date 
hereof,  at  an  annual  salary  of  ten  thousand  dol- 
lars ($10,000),  subject,  however,  to  the  condi- 
tions fully  set  forth  in  an  agreement  entered 
into  this  day  between  Joseph  Pulitzer,  of  the 
•city,  county,  and  state  of  New  York,  and  the 
aforesaid  Charles  H.  Jones,  which  conditions 
are  hereby  expressly  made  a  part  of  this  agree- 
ment. 

Of  this  form  of  contract  he  says  that  he 
•simply  drew  it  up  tentatively,  in  order  to  try 
his  hand  in  drawing  up  contracts;  that  he 
-drew  the  document  when  he  was  at  an  hotel 
in  Brunswick,  Georgia,  on  Sunday  evening, 
Fcbiuary  8d,  when  he  had  nothing  else  to  do; 
and  it  was  inadvertently  sent  to  Pulitzer  in  an 
•envelope  which  contained  the  other  papers  in 
the  case.  This  agreement  was  never  executed 
by  Pulitzer  as  president  of  the  corporation, 
•though  Pulitzer  states  Jones  endeavored  to 
procure  his  official  signature  thereto  Jones 
•says  this  draft  of  a  contract  was  never  referred 
toby  them  in  their  conversations  on  the  island. 
But  in  this  he  is  directly  contradicted  by  Pu- 
litzer, who  states  the  subject  of  several  con- 
versations between  them  was  respecting  the 
•draft  aforesaid,  and  that  as  often  as  the  sub- 
ject came  up  he  distinctly  told  Jones  that  he 
*could  not  execute  a  contract  which  would  bind 
the  company,  that  he  had  no  authority  to  do 
so,  and  would  not  do  it.  And  it  would  cer- 
tainly  seem  that  so  important  a  paper,  cen- 
tal'-ed  in  the  same  envelope,  would  not  escape 
Pulitzer's  attention,  or  those  of  his  attorney. 
But,  be  that  as  it  may,  the  drafting  of  this 
paper  shows  very  unmistakably  that  Jones  had 
the  thought  in  his  mind  which  had  been  sug- 
gested by  his  friend  in  New  York,— that  a 
-supplemental  contract  with  the  corporation 
was  absolutely  necessary.  There  is  no  refuge 
irom  this  conclusion. 

On  the  same  day  the  contract  now  in  litiga- 
tion was  executed,  Jones's  attention  was  again 
•called  to  the  difference  between  a  private  and 
an  official  signature  by  the  following  note: 

Dear  Mr.  Williams: 

I  hereby  appoint  Colonel  Charles  H.  Jones 
•editor  and   manager  of  the  Post  Dispatch. 
Please  instruct  everybody  accordingly. 
Faithfully  yours, 

Joseph  Pulitzer,  President 
Jekyl  Island,  6  February,  1895. 

This  note,  addressed  to  Mr  Williams,  who 
'was  then  vice  president  of  the  company,  was 
signed  by  Mr.  Pulitzer  as  president.  Jones 
•denies  that  the  note  was  thus  officially  signed, 
but  the  original  was  preserved,  and  exhibited 
in  evidence,  and  it,  proprio  tigare,  neutralizes 
the  denial  of  Jones,  and,  in  addition  to  that, 
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the  testimony  of  Williams  shows  that  the  note 
of  Pulitzer  was  thus  signed  when  deliyered  to 
him  by  Jones;  and,  further,  a  letter  from  Pu- 
litzer to  Williams,  dated  at  Jekyl  isUnd,  Feb- 
ruary 8,  1895,  mentions  the  fact  that  the  note 
given  by  Pulitzer  to  Jones  for  Williams  was  a 
•  'brief  official  note. "  On  the  12th  of  February, 
1895,  on  Jones's  arrival  in  New  York,  he  wrote 
Pulitzer  a  letter,  of  which  the  following  is  the 
material  portion: 

My  Dear  Mr.  Pulitzer: 

.  .  .  You  asked  me  to  draft  the  resolution 
to  be  adopted  by  the  board  of  directors  ratify- 
ing the  contract  between  us.  I  inclose  a  copv. 
I  think  this  will  suffice  without  spreading  the 
whole  contract  on  the  minutes.  It  is  neces- 
sary to  be  specific  enough  to  identify  the  con- 
tract ratified,  and  I  think  this  does  it  without 
disclosing  details,  which  it  is  not  necessary  for 
the  members  of  the  board  to  know.  If  satis- 
factory, you  can  simply  wire  me  at  St.  Louis, 
as  I  have  kept  a  copy. 

Faithfully  yours,     C.  H.  Jones. 

The  draft  of  the  resolution  referred  to  in  tho 
foregoing  letter  is  in  Jones's  handwriting,  and 
is  as  follows: 

Resolved,  that  the  board  of  directors  of  the 
Pulitzer  Publishing  Company  hereby  accepts 
and  ratifies  the  contract  between  Joseph  Pu 
litzer  and  Charles  H.  Jones,  bearing  date 
February  6, 1895,  whereby  the  said  Charles  H. 
Jones  is  appointed  editor  and  manager  of  the 
St.  Louis  Post  Dispatch  for  the  term  of  five 
years  from  the  date  of  said  contract. 

Pulitzer  denies  that  he  had  requested  Jones 
to  draft  such  a  resolution,  but,  however  that 
may  be,  the  resolution  was  never  adopted  by 
the  board,  and  appears  never  to  have  been  pre- 
sented to  them  for  consideration,  nor  to  the 
stockholders'  meeting.  Right  here  it  is  not 
impertinent  to  observe  that  the  contract  in 
question  had  been  executed  as  a  purely  per- 
sonal one.  and  that  when  Jones  wrote  the  let- 
ter of  Febraary  12  he  gave  full  recognition  to 
this  fact  when  he  prepared  the  resolution 
which  purported  to  convert  the  personal  con- 
tract into  a  corporate  contract.  In  the  letter 
of  February  1,  1895,  written  by  Carvalio  to 
Jones,  a  portion  of  which  has  heretofore  been 
quoted,  there  is  also  this  further  portion: 

"Second.  In  reference  to  the  presidency  of 
the  company,  a  set  of  by-laws  for  its  protec- 
tion will  have  to  be  framed  after  you  receive 
the  presidency.  I  have  your  agreement  to 
this,  and  therefore  it  is  understood  that  in  the 
instance  of  your  being  made  president  prior  to 
the  framing  of  these  by-laws  you  will  under- 
stand they  contain  restrictions  absolutely  for- 
bidding any  officer  of  the  company  from  sign- 
ing notes  or  similar  obliga  ions  of  the  company. 
Even  contracts  involving  financial  obligations 
must  have  the  board's  approval.  Third.  In 
reference  to  your  control  over  your  subordi- 
nates, such  information  as  I  have  received  from 
Mr.  Pulitzer  leads  me  to  believe  it  is  his  inten- 
tion to  leave  you  entirely  unfettered  in  this  re- 
spect Yours,  very  truly. 

"a  B.  Carvalio." 
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On  blfl  arrlTal  in  St.  Loais,  on  February  \4, 
1895,  Jones  presented  his  note  to  Williams, 
Tice  president  and  acting  editor,  and  thereupon 
was  by  Williams  introduced  to  the  editorial 
staff  01  the  paper,  and  duly  installed  as  editor 
and  manager  of  the  Post  Dispatch.  On  the 
14th  of  February,  howeyer,  before  Jones  had 
been  installed,  tne  following  announcement  ap- 
peared at  the  head  of  the  editorial  page  of  the 
Fost  Dispatch: 

Announcement. 

Continued  ill  health  and  loss  of  sight  haye 
rendered  it  impossible  for  me  to  giye  personal 
attention  to  the  conduct  of  the  Post  Dispatch. 
I  haye  not  been  able  eyen  to  yisit  the  city  for 
many  years  past.  Authority  implies  duty.  I 
relinquish  duties  to  which  I  am  pbysicaUy  no 
longer  equal  at  a  distance,  and  responsibilities 
which  should  only  accompany  the  actual  su- 
peryision  of  affairs.  With  this  day  Colonel 
Charles  H.  Jones,  haying  acquired  a  proprie- 
tary interest  in  the  Post  Dispatch,  becomes  its 
editor  and  manager,  with  responsibility  and 
control  oyer  its  columns.  In  facilitating  the 
return  of  Colonel  Jones  to  the  field  of  his  for- 
mer labors.  I  feel  that  I  am  not  only  placing 
this  jourDal  in  able  hands,  but  am  conferring  a 
benefit  on  the  city.  His  courage  and  aggres- 
siyeness  against  eyery  form  of  public  wrong, 
his  effective  championship  of  local  interests, 
and  bis  natural  Democratic  instincts,  are  known 
to  me.  He  will  conduct  the  paper  on  the  line 
of  its  successful  record,  infusing  iDto  its  man- 
agement new  blood  and  fresh  energy.  He  will 
continue  the  paper's  battle  for  all  that  is  true 
and  enlightened,  all  that  is  humane  and  pro- 
gressiye,  all  that  is  just,  moral,  and  intelli- 
gently conservative  in  government  and  society. 
He  will  enlist  in  the  eyer-continuing  struggle 
against  hypocrisy,  priyilege,  class,  and  cor- 
ruption, and  aboye  all  he  is  pledged  to  main- 
tain the  fearless  and  absolute  independence  of 
the  paper.  Joseph  Pulitzer.  ^ 

Within  twenty-four  hoursafter  Jones  assumed 
the  position  to  which  he  had  been  appointed, 
the  first  trouble  began.  It  arose  in  this  way: 
Jooes  took  the  line  at  the  head  of  the  editorial 
page,  "Published  by  the  Pulitzer  f^ublishinff 
Company,  Joseph  Pulitzer.  President,"  ana 
substituted  therefor  "Charles  H.  Jones,  Editor 
aod  Manager."  This  change  was  immediately 
wired  to  Pulitzer,  who  thereupon  wired  to 
Jones  a  telegram  which  Jones  describes  as  '*a 
very  hot  one,"  and  which  is  contained  in  the 
following  telegram  to  Williams: 

Brunswick,  Ga.,  February  16th. 
To  Williams,  Post-Dispatch: 

Have  sent  following  telegram  to  Jones:  "Re- 
store at  once  at  head  of  editorial  page  the  line 
'Published  by  Pulitzer  Publishing  Co.,'  with 
the  additional  line,  'Founded  by  Jos.  Pulit- 
zer.' "  Telegraph  me  whether  it  is  done,  and 
how  things  are  generally.  You  are  still  yice 
and  I  president    No  sig. 

Jones  obeyed  this  peremptory  order  before 
Williams  arrived  down  town  the  next  morning. 
In  reference  to  this  matter,  Jones  testifies: 
"Mr.  Pulitzer  had  an  agreement  with  me  be- 
fore I  left  Jekyl  island,  and  he  asked  roe  if  I 
wanted  my  name  at  the  head  of  the  editorial 
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column,  and  I  told  him  I  did.  I  thought  that 
would  be  an  advantage.  I  thought  it  was  per- 
fectly agreed  upon  and  understood,  and  I  took 
down  that  line,  'Published  by  the  Pulitzer  Pub- 
lishing Company.  Joseph  Pulitzer,  President,'* 
but  I  reinstated  that  line  as  soon  as  I  learned 
from  Mr.  Pulitzer  what  his  wishes  were  in  re- 
gard to  It." 

Jones  does  not  appear  to  have  reminded  Pu- 
litzer of  the  agreement  as  to  the  change  of  the- 
head  line.  This  little  incident,  though  appar- 
ently triyial,  is  not  so  small  as  it  seems.  It 
discloses  two  things  yery  conspicuously:  First, 
that  Pulitzer  did  not  regard  tbe  contract  of 
February  6  as  giying  Jones  absolute  control 
oyer  the  paper;  second,  that  Jones  himself  did 
not  so  regard  it.  The  next  and  more  serious 
trouble  occurred  in  relation  to  the  adoption  of 
a  new  set  of  by-laws.  That  such  bylaws  were- 
to  be  framed  had  theretofore  been  agreed  upon 
between  Carvalio  and  Jones,  and  between  tbe 
latter  and  Pulitzer  as  has  been  already  set 
forth;  and  that  new  by-laws  in  general  were  to- 
be  drafted,  is  admitted  by  Jones  in  his  testi- 
mony. With  this  end  in  yiew.  a  stock  holders'* 
meeting  was  called  for  March  16.  But  prior 
to  that  time  Caryalio  came  out  from  New 
York  to  Bt.  Louis,  and,  the  Post  Dispatch  be- 
ing a  corporation  having  its  origin  in  this  state». 
he  employed  Judge  £.  6.  Adams  to  draw  suit- 
able by  laws  in  accord  with  tbe  statutes  of  thia 
state.  This  was  done,  and  the  by- laws  were- 
submitted  to  Jones,  whose  chief  objection  lay 
to  the  fourth  one  of  the  series,  which  is  as  fol- 
lows: 'Tourth.  The  board  of  directors  shalV 
goyem  the  company,  and  shall  have  control  of 
all  its  affairs,  it  shall  have  full  power  to  carry 
on  all  the  business  of  the  company,  and  to  elect 
and  appoint  for  one  year  or  less  all  officers, 
agents,  and  employeesof  said  company,  and  fir 
their  salaries,  either  directly  or  by  resolution 
delegating  the  power,  or  any  part  thereof,  fo- 
the  president.  The  board  of  directors  shall 
have  power  to  suspend,  remove,  or  dismiss  any 
officer,  agent,  or  employee  of  the  company, 
whether  elected  or  appointed  by  the  directors- 
or  otherwise,  and  may  fill  any  vacancy  in  any 
office  of  the  company.  Vacancies  in  t  be  board 
of  directors  are  to  be  filled  by  the  stockholders* 
at  a  special  meeting  to  be  called  for  that  pur- 
pose. The  old  by-law  on  this  subject  was  as- 
follows:  "The  president  and  board  of  direct- 
ors shall  govern  tbe  company,  and,  when  act- 
ing with  the  consent  of  a  majority  in  interest 
and  numbers  of  the  stockholders,  shall  have 
supreme  control  and  power  oyer  all  its  affairs, 
business,  and  property,  and  may  regulate  or 
dispose  of  the  same  as  they  see  fit.  They  shall 
have  full  power  to  make  all  contracts,  and 
generally  carry  on  all  the  business  of  the  com- 
pany, or  any  newspaper  published  by  it.  They 
shall  appoint  all  ofBcers  and  agents  of  the  com- 
pany, either  directly  or  through  the  president,, 
and  fix  tbe  salaries  of  the  same."  Plaintiff  ob- 
jected to  the  fourth  by-law  on  the  ground  that 
his  contract  with  Mr.'Pulitzergaye  nim  (Jones> 
the  supreme  control  and  management,  and  that 
the  control  and  management  conferred  on  the- 
board  of  directors  by  this  paragraph  was  iik 
conflict  with  his  contract  with  Mr.  Pulitzer. 
Jones  not  only  made  these  objections  to  the- 
fourth  by-law,  but  wrote  the  following  letter 
in  regard  to  it: 
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8t  Loois,  Feb.  28d,  1895. 
Dear  Mr.  Palitzer: 

Ab  Mr.  Macdona  and  Mr.  Carvalio  have 
left,  I  seDd  to  you  the  commeDts  on  the  by- 
laws submitted  to  me,  which  I  promised.  I 
trust  you  will  consent  to  such  modiflcations  of 
the  4th  by-law  as  will  not  bring  it  into  direct 
conflict  with  the  contract.    .    .    . 

Faithfully  yours, 

C.  H.  Jones. 

The  stockholders'  meeting  was  held  on  the 
16th  of  March,  pursuant  to  notice.  All  the 
stock  was  represented  in  person  or  by  proxy. 
Plaintiff  attended  in  person,  and  voted  his 
1,667  shares  for  the  new  board  of  directors, 
which  included  himself  as  one  of  the  number, 
resulting  in  the  unanimous  election  of  plaintiff, 
Samuel  Williams,  F.  D.  White,  Joseph  Pulit- 
zer, and  8.  S.  Carvalio.  The  by-laws  as 
framed  by  Judge  Adams  were  then  adopted  by 
the  vote  of  all  the  stockholders  except  that  of 
Col.  Jones,  who  caused  the  following  protest 
to  be  spread  upon  the  minutes: 

St.  Louis,  Mo.,  March  16, 1895. 
I  respectfully  protest,  and  ask  that  my  pro- 
test be  put  on  record,  against  the  adoption  of 
the  fourth  by-law,  for  the  reason  that  it  con- 
flicts with  a  contract  made  February  6,  1895, 
between  Joseph  Pulitzer  (who  Ib  the  president 
and  chief  stockholder  of  this  company)  and 
Charles  H.  Jones,  in  which  Mr.  Pulitzer  agreed 
to  appoint  Charles  H.  Jones  as  editor  and 
manager  of  the  Post  Dispatch,  and  to  give  him 
control  and  management  of  the  same  during 
the  term  of  said  contract;  said  management 
and  control  being  an  essential  consideration  of 
tbe  said  contraQt.  And  I  further  protest 
against  the  adoption  of  any  by-laws  or  aoy  ac- 
tion of  said  company  or  its  board  of  directors 
which  will  in  any  way  conflict  with  the  pro- 
visions of  said  contract  C.  H.  Jones. 

Prior  to  the  stockholders'  meeting  aforesaid, 
there  bad  been  no  action  taken  by  any  stock- 
holder or  director  in  reference  to  the  contract 
of  February  6, 1895,'  nor  opportunity  afforded 
for  such  action,  in  consequence  of  no  corporate 
meetings  having  been  held.  Indeed,  it  does 
not  appear  that  any  of  the  then  directors,  ex- 
cept Williams,  had  ever  seen  that  contract,  and 
be  had  not  seen  it  until  February  19  or  20,  and 
only  then  to  bear  it  read  by  Mr.  Macdona.  It 
is  very  noticeable  that  in  the  above-mentioned 
protest  Jones  does  not  speak  of  the  contract  of 
February  6  as  the  contract  of  the  Pulitzer  Pub- 
lishing Company,  but  he  speaks  of  Pulitzer 
aDd  himself  as  mdividuals.  Nor  did  he  ex- 
hibit his  contract  to  his  associate  stockholders 
or  directors  at  that  meeting,  nor  disclose  what 
the  contents  of  tbe  contract  were,  further  than 
what  was  done  by  the  protest  itself.  Actuated, 
it  seems,  by  tbe  spirit  of  the  letter  of  February 
12,  which  he  had  sent  to  Pulitzer  in  regard  to 
tbe  resolution  which  the  latter  had  refused  to 
sign,  he  kept  the  other  directors  as  much  in 
the  dark  as  possible  respecting  tbe  litigated 
contract.  After  the  adoption  of  the  by-laws, 
various  other  matters  of  business  were  trans- 
acted by  the  stockholders,  and  then  the  fol- 
lowing proceedings  were  had,  as  shown  by  the 
record  of  the  meeting:  ''Afterwards  Col.  Will- 
87  L.R.A. 


iams  offered  a  resolution,  which  was  duly  sec* 
onded  by  Mr.  Gibson,  which  is  in  words  and 
figures  as  follows:  'Resolved,  that  all  acta 
heretofore  and  prior  to  February  1,  1895,  done 
in  behalf  of  the  Pulitzer  Publishing  Company 
by  its  president  and  directors  are  hereby  rati- 
fled  and  approved.'  On  motion,  duly  seconded, 
it  was  resolved  by  the  owners  and  holders  of  all 
the  stock  of  said  company  that  the  vote  on  said 
last- mentioned  resolution  be  taken  viva  voce,"^ 
For  this  resolution  Jones  as  well  as  all  tbe  rest 
voted,  but  subsequently  Jones  claimed  that  he- 
had  misunderstood  the  resolutioiK  and  sup- 
posed that  it  related  to  a  date  which  would  in- 
clude his  contract  of  the  6th  of  February. 
Naturally  enough,  the  claim  made  by  Jones, 
and  necessarily  included  in  his  protest,  that 
exclusive  control  over  the  corporation  waa- 
conf erred  by  his  contract,  aroused  much  at- 
tention and  anxiety  among  the  directors,  and^ 
irritated  Pulitzer.  Consultations  followed,  and 
interviews  occurred,  and  efforU  were  made  to- 
induce  Jones  to  withdraw  his  protest,  but 
without  avail.  Thereupon  Carvalio,  who  had 
been  in  communication  with  Pulitzer,  received 
from  the  latter  a  telegram,  dated  March  19th^ 
of  this  tenor: 

To  Carvalio,  Planters'  House: 

Tell  Jones  that  under  regrettaoie  circum* 
stances,  prospects  more  wrangling,  my  object 
of  peace  appearing  hopeless,  I  prefer'  unless 
he  withdraws  protest,  suspending  further  re- 
lations, and  submitting  case  at  once  to  court 
for  judicial  interpretation  of  contract.  Thia 
seems  manly  way. 

Upon  its  receipt,  Carvalio  read  this  despatch 
to  Jones,  and  Carvalio  says  of  him  that  on 
bearini^  it  read  "he  was  much  disturbed.*^ 
Carvalio  also  conveyed  to  Jones  a  proposal 
from  Pulitzer  to  submit  the  controversy  to 
a  court  for  legal  interpretation,  also«a  pro- 
posal to  take  back  the  stock  and  return  the- 
money  received.  These  proposals  Jones  re- 
jected. Carvalio  then  went  to  Judge  Adams, 
showed  him  the  telegram,  as  well  as  the  four 
resolutions  that  were  subsequently  passed  at 
the  meeting  of  the  board  of  directors.  As  the 
result  of  such  consultation,  Carvalio  went  ta 
see  Jones  again,  taking  with  him  the  resolu- 
tions. After  conversing  with  Jones,  and  read- 
ing to  him  the  resolutions  hereloafter  set  forth, 
and  informing  him  that  those  resolutions  would 
be  passed  by  the  board  of  directors  at  its  next 
meeting  on  the  21st  of  March,  and  that,  as  he- 
was  appointed  editor  and  manager  and  presi- 
dent, he  would  have  to  be  appointed  under 
those  resolutions,  and  would  have  to  agree  U> 
them,  Jones  then  said  he  could  not  withdraw 
the  protest,  as  it  was  a  matter  of  record,  but, 
having  read  the  resolutions,  he  said  he  felt  he 
could  accept;  that  he  would  accept  his  positioo 
under  those  resolutions  and  those  by-laws. 
Being  asked  by  Carvalio  to  put  that  in  writ- 
ing, Jones  did  ao  as  follows: 

St.  Louis,  Mo.,  March  19th,  1896. 
To  S.  S.  Carvalio: 

I  have  been,  and  am  now,  performing  my 

duties  under  my  contract  with  Mr.  Pulitzer 

faithfully,  loyally,  and  diligently.    I  propose 

to  go  on  performing  them  in  thc^same  faithful 
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mad  loyal  manner  until  my  contract  is  fulfilled 
n  all  its  particulars,  or  so  long  as  1  am  per- 
mitted to  do  so.  I  state  to  you,  Mr.  CarvaliOf 
that  under  these  resolutions  shown  to  me,  and 
to  be  proposed  for  the  adoption  of  the  board  of 
directors.  I  see  my  way  to  do  my  work  as  presi- 
dent, editor,  and  manager  in  a  peaceable  and 
mutually  satisfactory  manner.  1  am  read^  to 
go  on  with  my  work  under  those  resolutions 
as  read  to  me,  and  in  accordance  with  my  con- 
tract. I  now  repeat  the  statement,  and  au- 
thorize you  to  convey  it  to  Mr.  Pulitzer. 
[Signed]  C.  H.  Jonet. 

The  resolutions  herein  referred  to  are  these: 
^'Resolved,  that  in  the  future  the  words, 
^Founded  b^  Joseph  Pulitzer/  shall  perma- 
nently remam  at  the  head  of  the  editorial  page 
of  the  Post  Dispatch.  Resolved,  that  the  tra- 
ditional character  and  principles  of  the  Post 
Dispatch  shall  remain  unchanged  under  any 
Dew  management,  and  that  it  shall  be  con- 
tinued entirely  free,  independent,  and  untram- 
meled  by  any  partisanship  or  party  afl91iation. 
Resolved,  that  Ool.  Charles  H.  Jones  be  ap- 
pointed editor  and  manager  of  the  Post  Dis- 
patch for  the  current  year,  subject,  however, 
to  the  by-laws  of  this  company,  and  the  power 
of  the  board  of  directors,  and  that  his  salary  be 
fixed  at  $10,000  per  annum.  Resolved,  that 
until  the  further  order  of  this  board  the  presi- 
dent is  berebv  authorized  to  fix  and  regulate 
the  salaries  of  all  employees  on  the  Post  Dis- 
patch, up  to  $60  per  week,  and  that  he  shall 
have  control  over  the  staff;  he  shall  also  have 
control  over  the  editorial  columns,  provided, 
however,  that  said  control  shall  not  interfere 
with  the  policy  of  the  said  Post  Dispatch,  as 
expressed  in  the  resolution  passed  by  the  board 
of  directors  tbis  day."  Jones  testified  that 
only  the  first  two  of  those  resolutions  were 
shown  to  him,  and  that  it  was  to  these  that  he 
referred  in  his  letter  to  Carvalio  of  March 
19;  but,  inasmuch  as  the  trouble  about  the 
headline  had  been  arranged,  and  no  question 
as  to  the  preservation  of  the  traditional  char- 
acter and  policy  of  the  Post  Dispatch  had  yet 
arisen,  and  inasmuch  as  the  very  object  of  the 
second  two  of  the  resolutions  was  to  compose 
differences  which  had  already  arisen  be- 
tween the  parties  as  to  the  fourth  by-law, 
as  to  Jones's  powers  over  the  Post  Dispatch, — 
as  to  whether  he  should  be  subordinate  or 
paramount  to  the  board  of  directors,— inas- 
much as  this  was  the  situation  of  affairs,  un- 
less all  the  resolutions  had  been  submitted  to 
Jones  before  he  wrote  the  letter  mentioned, 
that  letter  would  be  without  force,  meaning, 
or  significance.  These  considerations  lead  to 
the  belief  that  Carvalio's  statement  of  the  mat- 
ter is  the  correct  one. 

The  board  of  directors  met  on  the  2l8t  of 
March,  two  days  after  the  above  letter  was 
written.  Plaintiff  was  elected  president,  Sam- 
uel Williams  was  elected  vice  president,  F.  D. 
White  was  elected  treasurer,  and  S.  S.  Car- 
valio was  elected  secretarv.  All  these  elec- 
tions were  unanimous.  The  four  resolutions 
above  set  out  were  then  adopted.  Col.  Jones 
voted  for  all  of  them  except  the  one  appoint- 
infi:  him  editor  and  manager  for  one  year  at  a 
salary  of  $10,000  per  annum,  as  to  which  (be- 
ing personally  Interested)  he  abstained  from 
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passing  a  vote  eitl^r  wav,  but  he  made 
no  objection  thereto,  and  fifed  no  protest  of 
any  kind,  and  signed  the  record  as  president. 
Peace  was  apparently  restored.  The  authority 
of  the  board  of  directors  as  the  controlling 
body  was  apparently  re-established  and  recog- 
nized, and  things  moved  along  smoothly  until 
some  time  in  the  summer  of  1895.  when  the 
directors  and  the  majority  stockholders  became 
dissatisfied  with  the  conduct  of  the  paper  in 
various  particulars.  Mr.  Carvalio,  one  of  the 
directors,  and  a  newspaper  man  of  experience 
in  whose  judgment  Mr.  Pulitzer  had  confi- 
dence, came  to  St.  Louis,  looked  into  matters, 
and  consulted  with  the  resident  directors  and 
others  in  the  city.  After  his  return  to  New 
York,  he  wrote  and  delivered  to  Col.  Jones 
(who  happened  also  to  be  in  New  York  at  the 
time)  a  letter  dated  August  31,  1895.  To  this 
letter  of  protest  Jones  deigned  no  reply.  Car- 
valio waited  till  September  7,  when  he  again 
wrote  Jones  as  follows: 

The  Worid,  New  York,  September  7. 1895. 

Col.  Charles  H.  Jones,  Hotel  Brunswick, 
Asbury  Park,  New  Jersey: 

In  my  letter  of  protest  to  you  as  a  director 
of  the  Post  Dispatch  on  August  81st,  three 
points  are  mentioned,  namely:  First.  That 
the  tone  and  policy  of  the  Post  Dispatch  be 
radically  changed  on  the  silver  question.  Sec- 
ond. That  the  tone  and  policy  of  the  Post  Dis- 
patch be  radically  changed  as  to  its  course  re- 
garding the  Stone  Democratic  faction,  of 
which  It  has  become  the  organ.  Third.  That 
a  more  capable  business  manager  be  obtained. 
It  is  vitally  important  for  the  welfare  of  the 
Post  Dispatch  itkai  you  g^ve  an  immediate  an- 
swer as  to  the  first  two  o(  these  protests, 
namely,  a  changed  policy  on  the  silver  ques- 
tion and  the  Stone  faction  afiSliation.  It 
would  be  pleasanter  and  more  agreeable  if  you 
pledged  prompt  and  loyal  compliance,  to  make 
these  changes  at  once.  If,  however,  you  do 
not  pledge  prompt  and  loyal  compliance,  a 
meeting  of  the  board  of  directors  will  be  called, 
when  the  matter  will  be  laid  before  it,  that  il 
may  immediately  proceed  to  take  action  to  pro< 
tect  the  Post  Dispatch  from  the  danger  and 
folly  of  its  present  management.  In  reference 
to  the  third  protest,  regarding  the  business 
management,  that  may  remain  open  for  the 
present;  but,  as  to  the  protest  regarding  the 
silver  policy  of  the  paper,  and  its  factional  af- 
filiation, I  must  request  an  immediate  reply. 
Yours  truly,  S.  S.  Carvalio. 

After  reading  the  letter,  Col.  Jones  said  to 
the  messenger,  who  was  instructed  to  wait  for  an 
answer:  "Tell  Mr.  Carvalio  that  I  say  that  I 
have  received  his  letter,  and  that  there  is  no 
answer."  Thereupon  the  following  call  for  a 
board  meeting  was  issued,  and  a  copy  sent  to 
all  the  directors,  including  Col.  Jones,  who  re- 
ceived it  at  Asbury  Park: 

New  York.  September  10th,  1805. 

Col.  Charles  H.  Jones,  Hotel  Brunswick, 
Asbury  Park,  New  Jersey. 

Dear  Sir: 

In  accordance  with  request  from  majority  of 
the  board  of  directors,  Messrs.  Williams,  Pul- 
itzer   and  Carvalio,  you  arehereby  notified 
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ihat  a  special  meeting  of  the  Pulitzer  Publish- 
ing Company  is  calM  for  Saturday,  Septem- 
lier  21st,  at  the  Post  Dispatch  Building,  St. 
Louis,  Mo.,  at  12  o'clock  noon. 

Yours.  S.  8.  Carvalio. 

On  the  21st  of  September — the  day  on  which 
the  corporate  meetiirg  was  to  be  held — this 
proceeding  was  instituted  to  prevent  the  meet 
ing  from  being  held,  and  these  proceedings 
were  successful  in  securing  a  temporary  re- 
•training  order. 

The  material  portions  of  tlte  petition  are  to 
the  effect  following:  That  the  contract  of 
February  6,  1805,  tnerein  set  forth,  was  en- 
tered into  by  Pulitzer  with  Jones,  not  only  as 
the  .act  of  Pulitzer  on  his  own  behalf,  but  also 
on  behalf  of  the  corporation,  the  Pulitzer  Pub- 
lishing Company,  of  which  he  is  president  and 
practically  sole  owner.  It  is  not  alleged  in  the 
petition  that  the  contract  aforesaid  was  ever 
ratified  by  the  company,  but  it  is  charged  that 
Pulitzer  was  president  and  sole  owner  of  the 
Pulitzer  Publishing  Company,  and  that  by 
himself  and  his  counsel  he  assured  plaintiff 
that  a  separate  contract  with  plaintiff  was  un- 
necessary, etc.  It  is  also  alleged  in  the  peti- 
tion that  the  directors  of  the  Pulitzer  Publish- 
ing Company  were  advised  of  this  contract, 
and  that  it  was  acquiesced  in  by  all  parties 
connected  with  the  Post  Dispatch  and  the 
Pulitzer  Publishing  Company.  Jones  also  al- 
leges that  at  the  time  of  making  this  contract, 
it  was  collaterally  agreed  between  tim  and 
Pulitzer  that  by-laws  should  be  framed  in  har- 
mony therewith,  and  that  a  board  of  five  di- 
rectors of  the  company  should  be  elected  to  be 
composed  of  the  plaintiff  and  one  to  be  named 
by  him,  two  to  be  named  by  Pulitzer,  and  a 
fifth  to  be  a  citizen  of  St.  Louis  of  high  char- 
acter and  independence,  to  be  selected  by  Jones 
and  Pulitzer  jointly.  The  claim  is  made  by 
Jones  that  Pulitzer  failed  to  perform  the  col- 
lateral agreement,  and  that  at  a  meeting  of  the 
stockholders  held  on  the  16th  day  of  March, 
1895,  by-laws  of  the  company  were  adopted  by 
the  affirmative  vote  of  Pulitzer's  stock,  which 
were  inconsistent  with  the  contract.  Special 
complaint  is  made  as  to  the  fourth  by-law  here- 
tofore recited.  Complaint  is  also  made  that  at 
this  stockholders'meeting  the  directors  were  not 
elected  in  pursuance  of  the  alleged  collateral 
agreement.  The  directors  elected  were  Jones, 
Pulitzer,  Williams,  White,  and  Carvalio. 
Williams,  While,  and  Carvalio  were  alleged 
to  be  employees  of  Pulitzer,  and  under  his  con- 
trol. Jones  alleges  that  he  has  performed  the 
contract  in  every  respect  on  his  part,  and  that 
bis  management  of  the  paper  has  been  at- 
tended with  exceptional  success.  He  charges 
that  Pulitzer  is  seeking  to  annul  the  contract 
by  using  his  dependents  in  the  board  of  di- 
rectors of  the  Pulitzer  Publishing  Company  to 
embarrass  and  defeat  him  In  his  management 
and  control  of  the  paper,  and  that  the  directors 
of  the  company  now  claim  that  the  contract  be- 
tween him  and  Pulitzer  is  not  binding  upon  the 
company,  nor  upon  them  as  the  directors,  and 
thejT  demand  that  he  shall  change  the  editorial 
policy  of  the  paper  to  make  it  conform  to  their 
views,  and  that  they  threaten  that,  unless  be 
agrees  to  do  so,  they  will  remove  him  from 
bis  position  as  editor  and  manager  of  the  pa- 
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per.  Jones  alleges  that  he  consented  to  ac- 
quire an  interest  m  the  Post  Di&patch.  and  to 
undertake  its  conduct  and  management,  solely 
by  reapon  of  the  absolute  control  of  the  pol- 
icy and  management  of  the  paper,  which  was 
secured  to  him  by  his  contract  with  Pulitzer, 
and  that  the  successful  administration  of  the 
paper  requires  that  the  editor  and  manager 
shall  be  unembarrased  and  unfettered  in  his 
control  of  the  policy  and  conduct  of  the  pa- 
per, and  that  it  will  be  impossible  for  him  to 
continue  his  present  successful  management  of 
the  paper  unless  the  defendants  are  restrained 
from  interfering  with  him  in  the  performance 
of  his  duties  under  his  appointment  by  Pulit- 
zer. He  asks  that  the  defendant  Pulitzer  be 
not  permitted  under  the  cloak  of  the  corporate 
organization  controlled  by  him.  and  through 
his  dependents  therein,  to  repudiate  the  agree- 
ment made  and  perfected  by  him  in  good  faith, 
and  asks  for  specific  enforcement  of  his  rights 
of  control  and  management  by  injunction 
a^inst  the  Pulitzer  Publishing  Company,  its 
directors,  servants,  agents,  and  employees,  re- 
straining them,  and  each  of  them,  from  inter- 
fering with  his  conduct  and  management  of 
the  Post  Dispatch,  or  with  his  control  over  the 
columns  ana  policy  of  the  paper  during  the 
term  of  his  contract.  The  defendants'  answer 
contains  general  and  special  denials  and  also 
pleas  of  estoppel.  They  do  not  deny  that  such 
a  contract  as  that  contained  in  the  petition  was 
entered  into  between  Jones  and  Pulitzer,  but 
they  insist  that  it  is  but  the  personal  agreement 
of  the  parties  to  it,  and  no  wise  binding  on 
the  Pulitzer  Publishing  Company,  or  its  repre- 
sentatives. They  deny  that  the  corporation  br 
its  representatives  ever  ratified  or  approved  the 
contract,  but  that,  on  the  contrary,  they  repudi- 
ated it  at  the  first  meeting  of  the  stocKholdera 
and  of  the  directors  held  after  the  contract 
was  made.  They  deny  the  collateral  agreement 
with  regard  to  the  enactment  of  by-laws  and 
the  constitution  of  the  board  of  directors.  It 
is  alleged  that  such  a  contract  is  beyond  the 
power  of  the  company  to  make,  and  that  it  is 
void  as  against  public  policy.  Also  that,  so 
far  as  involved  in  this  proceeding,  it  is  a  con- 
tract for  personal  services,  and  cannot  be  spe- 
cifically enforced.  It  is  also  insisted  that  the 
directors  are  charged  by  the  law  of  Missouri 
with  the  conduct  of  the  business  of  the  com- 
pany, and  that  they  cannot,  by  an  act  of  their 
own.  relieve  themselves  of  this  duty,  and 
should  not  be  enjoined  from  its  performance 
by  the  court.  A  hearing  was  had  upon  the 
merits,  and  a  decree  entered  substantially  as 
prayed  by  the  plaintiff.  The  decree  of  the 
court,  among  other  things,  orders:  "That  the 
defendants,  Samuel  Williams,  Florence  D. 
White,  8.  S.  Carvalio,  and  the  Pulitzer  Pub- 
lishing  Company,  and  the  servants,  agents, 
and  employees  of  them,  and  each  of  them,  be, 
and  they  are  hereby  enjoined  from  interfering 
with  the  plaintiff's  control  and  management 
of  the  St.  Louis  Post  Dispatch,  and  from  in 
any  manner  hindering  or  impeding  him  in  his 
duties  as  editor  and  manager  of  said  newspa- 
per, during  the  period  ending  five  (5)  years 
from  the  oth  day  of  February,  1895,  under 
terms  of  the  contract  of  February  6,  1895,  pet 
forth  in  the  petition  herein,  or  with  plaintiff's 
control  over  the  editorial  policy^  said  n^s- 
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paper,  or  with  the  perfonnaDce  of  his  duties 
as  editor  and  manager  under  said  contract,  in- 
cluding; the  employment,  direction,  or  dismiss- 
al by  him,  as  editor  and  manager  of  said  news- 
paper, of  any  of  the  subordinates  or  employees 
connected  wUh  the  editorial,  news,  or  business 
departments  of  said  newspaper."  The  appeal 
of  defendants  questions  the  correctness  of  this 
decree.  Other  facts  will  be  noted,  or  more 
fully  developed,  as  occasion  may  require. 

llie  foregoing  summary  of  the  pleadings 
and  facts,  especially  of  the  latter,  disclosed  by 
the  record,  has  been  deemed  unavoidably  essen- 
tial in  order  to  properly  understand  the  case  at 
bar,  and  the  remarks  which  hereafter  make 
comment  upon  them,  because,  as  the  familiar 
maxim  has  it,  '*outof  the  factsthe  law  arises." 
The  facts  already  set  forth  seem  to  present 
the  -following  questions  for  determination: 
First.  What  was  the  nature  of  the  contract  en- 
tered into  between  Pulitzer  and  Jones  on  Feb- 
ruary 6,  1895?  Second.  Was  that  contract, 
if  a  mere  individual  contract,  ever  ratified,  or 
acquiesced  in,  by  the  corporation  defendant? 
Third.  Granting,  for  argument's  sake,  that 
ratification  of  the  contract  did  really  occur,  is 
it  such  a  contract  as  can  be  specifically  en- 
forced?   Of  these  questions,  in  their  order. 

1.  What  was  the  nature  of  the  contract,— 
personal  or  corporate?  There  are  many  rea- 
sons for  saying  that  the  contract  was  the  for- 
mer and  not  the  latter,  and  are  furnished  by 
the  facts  aforesaid.  In  the  first  place,  the  con- 
tract does  not  i)urport  to  be  a  corporate  act. 
Had  it  done  this,  had  it  been  regular  on  its 
face,  executed  on  behalf  of  the  corporation  by 
the  proper  officers,  and  within  the  scope  of  its 
business,  it  would  have  been  prima  facie  evi- 
dence of  a  corporate  act  (Beach,  Priv.  Corp, 
§  208);  but  there  are  on  the  face  of  the  con- 
tract no  indicia  whatever  of  corporate  action 
or  corporate  assumption  of  obligation.  Obvi- 
ously, the  same  rule  must  hold  here  as  does  in 
regard  to  official  action  by  a  public  officer.  In 
a  case  of  that  kind,  occurring  in  Yermont,  it 
was  said  with  much  force:  "It  is  difficult  to 
see  how  anyone  can  act  officially  on  paper  and 
not  so  state  on  the  paper."  i^ar  v.  Dittp,  9  Vt. 
282.  See  also  Callahan  v.  Davis,  126  Mo.  27; 
Howard  v.  Beck,  88  Mo.  466,  and  cases  cited. 
On  the  other  hand,  the  contract  in  question  has 
all  the  features  that  pertain  to,  and  the  charac- 
teristics of,  one  executed  between  individuals. 
The  parties  to  it  are  spoken  of,  and  subscribe 
their  names  to  the  contract  as  such.  Not  the 
slightest  intimation  occurs  in  the  entire  docu- 
ment having  reference,  express  or  implied,  to 
any  official  relation  which  either  party  bears  to 
any  corporation.  The  contract  under  review 
could  not  be  the  contract  of  the  coporation  for 
the  very  plain  reason  that  the  subject-matter  of 
the  contract,  to  wit,  its  shares  of  stock,  the 
company  did  not  own,  and  in  which  it  could 
not  deal.  This  stock  it  is.  and  none  other, 
which  Pulitzer  contracts  to  sell,  and  Jones 
agrees  to  buy.  Subordinated  to  this  feature 
of  sale  and  purchase  is  all  else  in  the  contract, 
and  in  fact  made  part  and  parcel  thereof.  Bv 
its  very  terms  the  contract  so  provides:  ''It  is 
agreed  by  and  between  the  parties  hereto,  and 
made  a  part  of  the  consideration  for  the  sale  of 
said  1,6G7  shares  of  stock,  that  the  party  of 
the  second  part  shall  be  appointed  editor  and 
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manager  of  the  Post  Dispatch,"  etc.  The  nu- 
cleus and  principal  subject  matter  of  the  con- 
tract is  the  stock  of  1,667  shares  of  the  Pulitzer 
Publishing  Company,  which  Pulitzer  contract» 
to  sell,  and  which  Jones  contracts  to  buy,  for 
(80,000.  Clearly  the  company  could  have  no* 
interest  in  such  a  purely  personal  transaction. 
But,  as  already  seen,  the*  payment  of  the  sum 
Just  mentioned  is  not  the  sole  considcraiioo 
paid  for  the  stock,  because  the  contract  fur- 
ther recites:  "That  for  and  in  consideration  of 
the  sum  of  eighty  thousand  dollars  ($80,000) 
in  cash,  and  the  performance  by  the  party  of 
the  second  part  (Jones)  of  the  conditions  here- 
inafter set  forth,  the  party  of  the  first  part 
(Pulitzer)  agrees  to  sell  and  deliver  lo  the  party 
of  the  second  part  one  thousand,  six  hundred 
and  sixty-seven  (1,667)  shares  of  the  capital 
stock  of  the  Pulitzer  Publishing  Company,  of 
St.  Louis,  Missouri,  being  one  sixth  (j)  of  the 
total  capital  stock  of  said  corporation.  And 
whereas,  the  party  of  the  first  part  is  induced 
to  make  this  sale  and  enter  into  the  covenants 
herein  contained  on  the  assurances  of  the  party 
of  the  second  part  of  his  ability  to  fulfil 
the  covenants  and  conditions  and  avoid  the 
penalties  hereinafter  set  forth:  Now,  therefore^ 
it  is  agreed  by  and  between  the  parties  hereto, 
and  odade  a  part  of  the  consideration  for  the 
sale  of  said  one  thousand,  six  hundred  and 
sixty-seven  (1,667)  shares  of  stock,  that  the 
party  of  the  second  part  shall  be  appointed  edit- 
or and  manager  of  the  Post  Dispatch,  a  news- 
paper published  in  St.  Louis,  Missouri,  by  the 
Pulitzer  Publishing  Company,  for  the  term  of 
five  years  from  the  date  hereof,  at  an  annual 
salary  of  ten  thousand  dollars  ($10,000)."  Un- 
-dertne  conditions  thereafter  sec  forth,  Jones's 
acceptance  of  the  position  of  editor  and  mana- 
ger is  a  consideration  moving  to  Pulitzer,  and 
one  of  the  inducements  to  the  sale  of  stock  bv 
him.  On  his  part,  Jones  is  to  devote  all  bia 
time  and  energies  to  the  paper,  to  conduct  it 
with  strictest  integrity  and  economj,  and,  be- 
sides, meet  certain  financial  tests  which  the  con- 
tract prescribes.  All  these  exertions  on  his  part» 
however,  constitute  but  a  part  of  the  consid- 
eration for  the  stock  which  he  purchased.  An- 
other proviso  of  the  contract,  to  wit,  that  Pul- 
itzer will  elect  Jones  director  and  president  of 
the  company,  and  that  on  the  happening  of 
certain  contingencies  Pulitzer  shall  have  the 
right  to  repurchase  the  stock,  are  all  of  them 
naught  else  but  personal.  It  would  be  out  of 
the  reach  of  the  company  to  perform  any  of 
them,  even  if  ever  so  desirous  of  doing  so. 
Thus  throughout  the  entire  contract  Jones's 
performance  of  "the  duties  and  labors  of  edit- 
or and  manager"  is  a  consideration  expressly 
stipulated  to  oe  for  Pulitzer's  profit.  Three 
times  does  the  contract  affirm  that  Jones  is  to 
be  editor  and  manager  as  a  consideration  mov- 
ing to  Pulitzer,  and  as  part  payment  of  the 
stock.  The  only  portion  of  the  contract  in 
which  the  company  had  an  interest,  or  which^ 
if  made  in  the  corporate  name,  and  on  its  be- 
half it  could  perform,  is  that  portion  relating* 
to  Jones's  employment  as  editor  and  manager. 
This,  however,  is  by  no  means  an  independent 
engagement,  but  expressly  constitutes  part  of 
the  stock  transaction,  and  is  indissolubly 
blended  therewith. 
Again,  to  state  the  matter  Ji;»  a  more  con- 
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decsed  form:  Id  a  former  contract  Jones  had 
proposed  to  Pulitzer  to  pay  $100,000  for  the 
same  amount  of  stock  he  was  now  getting  by 
the  present  contract  for  $80,000,— or  $20,000 
jess,  so  far  as  money  was  concerned,— but,  in 
addition  to  cash  payment,  and  in  lieu  thereof, 
be  was  to  make  part  payment  in  services  as 
('ditor  and  manager  of  the  paper  by  perform- 
ing "the  duties  and  labors"  of  that  position 
for  five  years  at  $10,000  per  year,  if  Pulitzer 
would  put  him  in  a  position  to  do  so.  In  other 
words,  the  labors  and  duties  of  editor  and  man- 
ager and  the  payment  of  $80,000  were  con- 
siderations for  Pulitzer's  benefit,  and  the 
1,667  shares  of  stock  and  the  salary  of  $10,000 
per  year  were  the  considerations  movine  to 
Jones.  The  correctness  of  this  view  finds 
further  support,  confirmation,  and  emphasis 
in  the  seventh  paragraph  of  the  contract,  to 
4  he  effect  that,  if  Jones  within  three  years 
fails  in  any  sense  to  perform  the  "duties  and 
labors  of  editor  and  manager,"  Pulitzer  is  to 
have  the  right  to  repurchase  the  stock  at  $80,- 
000,  and  why?  Because  the  stock  had  not 
been  paid  for  at  its  full  value  by  ]ust  the  said 
«um  required  for  its  repurchase.  This  idea 
iflnds  further  illustration  in  the  eighth  para- 
ffraph,  for  this  provides  that  if,  after  three 
years  of  service  by  Jones,  and  then  he  should 
fail,  etc.,  Pulitzer  may  repurchase  at  appraised 
value;  that  is,  Jones,  having  paid  by  labor  the 
additional  and  major  part  of  the  consideration, 
is  to  receive  the  full  value  of  the  stock  in  case 
of  Pulitzer's  repurchase.  This  discussion  may 
perhaps  serve  to  illustrate — to  make  plain  and 
prominent — the  thoroughly  personal  nnture  of 
the  coDtract  being  examined.  And.  if  further 
proof  were  need^  to  confirm  it,  it  would  be 
found  in  Jones's  own  contemporaneous  acts, 
•statements,  and  writings.  He  admits  that  the 
subject  of  whether  the  contract  was  a  personal 
•one  or  not  was  the  topic  of  frequent  conversa- 
tions between  himself,  Carvalio,  Pulitzer, 
Bowers,  and  Macdona,  who  assured  him  that 
t  be  contract  would  bind  the  corporation.  This 
is  substantially  the  averment  in  the  petition. 
But  Bowers  testifies  that  he  never  uttered 
•such  a  word  to  Jones,  and  had  nothing  to  do 
with  the  second  contract, — that  is,  of  date 
February  6, — nor  conversed  with  Jones  about 
it,  and  would  not,  in  any  event,  have  'told 
Jones  that  the  contract  in  suit  would  bind 
ihe  corporation,  because  such  a  statement 
would  not  have  been  true.  Pulitzer,  Carvalio, 
and  Macdona  testify  that  they  told  Jones  ex- 
actly the  reverse  of  the  assertion  that  the  con- 
tract would  bind  the  company.  Macdona's 
testimony  in  this  regard  is  confirmed  in  quite 
a  singular  wav.  Jones,  in  his  tiva  wee  testi- 
mony, had  said,  in  substance,  that  a  friend  in 
New  York  had  told  him  that  it  would  be 
proper  to  have  a  second  contract  from  Pulit- 
zer, as  president  of  thecompany;  that  this  was 
-said  on  February  1,  1895,  when  he  had  re- 
ceived a  draft  of  the  contract  ultimately  execut- 
ted.  Next  day  Jones  started  for  Jekyl  island. 
Asked  if,  when  on  the  island,  he  did  not  speak 
to  Macdona  about  the  same  thing  (to  wit,  a 
supplemental  contract  from  the  corporation), 
he  answers,  *'Not  one  word."  Macdona,  how- 
-ever,— a  disinterested  witness,  who  acted  as  the 
Attorney  for  Pulitzer  on  the  island,  when  the 
•contract  was  signed  February  6th,  and  who« 
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deposition  was  taken  long  before  Jones  took  the 
stand,  and  therefore  could  not  anticipate  what 
Jones  would  subsequently  say,— testifies:  "He 
[Jones]  signed  his  name  to  an  indorsement  on 
the  certificates  about  their  being  non negotiable, 
and  then,  when  it  was  all  at  an  end,  he  asked  me 
about  whether  that  contract  would  bind  the 
company.  I  told  him  I  did  not  think  it  would. 
He  told  me  this  man  (naming  somebody  in  New 
York)  had  told  him  the  same  thing,  and  an- 
other contract  would  be  necessary.  '  Well,'  I 
said  it  does  not  take  a  lawyer  to  find  that  out.' 
I  said:  'This  is  a  personal  contract.  However, 
you  have  got  to  take  advice  from  your  own 
counsel,  ionly  represent  Mr.  Pulitzer  in  this 
matter  between  yourself  and  himself.  This  is 
a  personal  contract'  I  said:  'But  that  seems 
to  be  a  matter  of  very  easy  arrangement.  A 
resolution,  or  anything  like  that,  will  settle  it. 
But  you  will  have  to  consult  your  lawyer 
about  it.'  "*  Now,  how  could  Macdona  know 
that  Jones's  friend  had  told  him  in  New  York 
about  a  supplemental  contract  unless  Jones 
had  afterwards  told  him  on  Jekyl  island,  just 
as  Macdona  says  he  did  do?  As  already  seen, 
Jones  did  not  afterwards  press  any  longer  for  a 
"supplemental  contract"  by  the  corporation, 
as  recommended  bv  his  New  York  friend,  but 
drew  a  resolution  in  lieu  of  it,  and  erroneously 
fathered  it  on  Pulitzer,  instead  of  Macdona. 
What  has  been  heretofore  observed  abundantlv 
shows  that  the  contract  was  wholly  personal, 
and  was  so  intended  to  be,  at  least  by  Pulitzer. 
But,  even  If  Pulitzer  had  otherwise  intended, 
nevertheless  the  contract,  as  drafted  and  signed, 
despite  that  intention,  would  still  have  been 
only  personal,  regardless  of  who  owned  a  ma- 
jority of  the  shares  of  stock  in  the  corporation, 
and  for  these  reasons:  "The  stockholders  can- 
not enter  into  contracts  with  third  persons. 
Contracts  between  the  corporation  and  third 
persons  must  be  entered  into  bv  the  directors, 
and  not  by  the  stockholders.  The  corporation, 
in  such  matters,  is  represented  by  the  former, 
and  not  by  the  latter.  Such  is  one  of  the  main 
objects  of  corporate  existence.  To  the  direct- 
ors are  given  the  management  and  formation 
of  corporate  contracts.  The  stockholders  can- 
not, in  meeting  assembled,  bind  the  corpora- 
tion by  their  contracts  in  its  behalf.  Although 
one  person  owns  a  majority  of  the  stock,  or  all 
of  it,  or  all  but  two  shares,  he  does  not,  in 
consequence  thereof,  acquire  the  right  to  act 
for  the  corporation,  or  as  the  corporation,  in- 
dependently of  the  directors.  One  person  may 
own  all  the  stock,  and  vet  the  existence,  rela- 
tions, and  business  methods  of  the  corporation 
coniinue."  2  Cook,  Stock  &  Stockholders, 
§709.  . 

In  Amertean  Preterwf^  Co.  ▼.  Norrii,  48 
Fed.  Rep.  711,  the  Taylor  Manufacturing 
Company,  a  Missouri  corporation,  having  been 
adviMd  that  it  could  not  enter  into  a  trust,  con- 
veyed its  plant  to  Tavlor  and  Norris,  its  prin- 
cipal stockholders,  who  in  turn  transferred  it 
to  the  American  Preservers'  Company,  another 
Missouri  corporation,  and  the  representative  of 
a  trust.  As  part  of  the  transaction,  Taylor 
and  Norris  agreed  that  they  would  not  again, 
directlv  or  indirectly,  engage  in  the  business. 
But  afterwards  the  Taylor  C])ompany  buift  a 
new  plant,  and  resumed  operations.  There- 
upon the  American  Companj^rouffhtisuit 
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acrainst  the  Taylor  Company  and  Taylor  and 
Noriis  to  enjoin  ihem.  The  injunction  was 
denied,  the  court  saying:  "The  agreement  in 
qupstioa  professes  on  its  face  U^  be  the  individual 
contract  of  L.  E,  Taylor.  E.  R,  and  James  N. 
Norris.  with  the  trustees  of  the  American  Pre- 
servers' Trust;  and  It  cannot  be  construed  as 
the  contract  of  the  Taylor  Manufacturing 
Company  without  the  aid  of  extriosic  proof, 
which  has  not  been  furnished,  even  if  such  proof 
is  admissible.  Evidently,  therefore,  the  con- 
tention that  the  Taylor  Manufacturing  Com* 
pnny  is  bound  by  the  agreement  must  rest 
wholly  on  the  ground  that  Messrs.  Taylor  and 
I^orris  are  its^  largest  stockholders;  that  the 
business  of  the  company  inures  mainly  to  their 
benefit:  and  that  by  virtue  of  their  relation  to 
the  corporation  as  principal  stockholders  and 
officers  they  have  power  to  control  its  action, 
and  are  bound  to  so  control  it  as  to  harmonize 
with  their  own  individual  contracts.  Such  re- 
lation on  their  part  to  the  company  is  clearly 
not  sufficient  to  cast  on  the  corporation  the 
burden  of  discharging  any  obligations  that 
such  stockholders  in  their  individual  capacity 
may  have  assumed.  As  officers  and  directors 
of  the  corporation,  it  is  their  duty  to  serve  the 
interests  of  the  corporation  considered  as  a 
distinct  legal  entity.  It  is  familiar  law  that  a 
corporation  has  a  personality  of  its  own  distinct 
from  that  of  its  stockholders;  that  it  is  not  af- 
fected in  the  most  remote  degree  by  contracts 
made  by  its  stockholders  with  third  parties, 
whether  they  own  much  or  little  of  its  capital 
stock,  and  is  not  bound  to  discharge  any  per- 
sonal obligation  assumed  by  its  stockholders. 
Pullman's  Palace  Car  Co.  v.  Missouri  P.  R. 
Co.  115  U.  S.  587.  29  L.  ed.  499;  Mo(yre  cfe  H. 
Hardware  Co.  v.  Towers  Hardware  Co.  87  Ala. 
206;  Datis  Improved  W.  I.  Wagon  Wheel  Co. 
Y.  Dams  W,  I.  Wagon  Co,  20  Fed.  Rep.  700. 

In  Humphreys  v.  MeKissoek,  140  U.  8.  804, 
85  L.  ed.  473,  the  question  is  considered  at 
some  length.  The  court  says:  *'Both  the 
commissioner  and  the  court,  in  confirming  his 
report  and  entering,  the  decree  mentioned, 
seem  to  have  confounded  the  ownership  of 
stock  in  a  corporation  with  ownership  of  its 
property.  But  nothing  is  more  distinct  than 
the  two  rights;  the  ownership  of  one  confers 
no  ownership  of  the  other.  The  property  of  a 
corporation  is  not  subject  to  the  control  of  in- 
dividual members,  whether  acting  separately 
or  jointly.  They  can  neither  encumber  nor 
transfer  that  property,  nor  authorize  others  to 
do  so.  The  corporation— the  artificial  being 
created'—holds  the  property,  and  alone  can 
mortgage  or  transfer  it;  and  the  corporation 
i^ts  only  through  its  officers,  subject  to  the 
conditions  prescribed  by  law.  In  Smith  v. 
Hurd,  12  Met.  885.  46  Am.  Dec.  690,  the  rela- 
tions of  stockholders  to  the  rights  and  prop- 
erty of  a  banking  corporation  are  stated  with 
his  usual  clearness  ana  precision  by  Chief  Jus- 
tice Shaw,  speaking  for  the  supreme  court  of 
Massachusetts,  and  the  same  doctrine  applies 
to  the  relations  of  stockholders  in  all  business 
corporations.  Said  the  chief  justice:  'The 
individual  members  of  a  corporation,  whether 
they  should  all  join,  or  each  act  severally, 
hav%  no  right  or  power  to  intermeddle  with 
the  property  or  concerns  of  the  bank,  or  call 
any  officer,  agent,  or  servant  to  account,  or 
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discharge  them  from  any  liability.  Should  ali 
the  stockholders  join  in  a  power  of  attorney  to 
anyone,  he  could  not  take  posses^^ion  of  any 
real  or  personal  estate,  any  security  or  chose 
in  action;  could  not  collect  n  debt,  or  discharge 
a  claim,  or  release  damage  arising  from  any 
default,  simply  because  they  are  not  the  leca> 
owners  of  the  property,  and  damage  done 'to 
such  property  is  not  any  injury  to  them.  Their 
rights  and  their  powers  are  limited  and  well 
defined.' " 

A  case  strikingly  in  point,  and  strongly  re- 
semblant  of  the  one  in  hand,  is  that  of  Guern- 
sey y.  Chok.in  Mass.  548.  Cook  and  Beebe 
owned  a  majority  of  the  stock  of  the  India 
Company.  Cook,  with  Beebe's  concurrence, 
made  a  contract  with  Guernsey,  employing: 
him  as  treasurer  of  the  company,  at  a  salary  of 
$8,500  per  year;  also  selling  him  100  shares  at 
par.  It  was  agreed  tbat  ii,  for  any  reason,  it 
should  become  desirable  to  dispense  with 
Quernsey's  services  as  treasurer,  he  should 
have  thirty  days'  notice,  and  his  stock  should 
be  repurchased  at  the  price  he  had  paid,  with 
interest.  In  the  contract.  Cook  described  him- 
self as  '  'president  and  representing  the  India 
Company."  On  this  appeal  the  question  wa» 
whether  the  contract  was  that  of  Cook  or  of 
the  India  Company.  The  court  said:  *'  We 
are  of  opinion  that  the  instrument  declared  on 
is  the  contract  of  the  defendant  personally,  and 
not  of  the  India  Company.  It  is  not  executed 
so  as  to  bind  the  company.  It  is  signed  by 
Cook,  without  any  addition  indicating  that  he 
was  acting  as  an  officer  or  agent  of  the  com- 
pany. The  fact  that  the  contract  is  in  form  a. 
personal  promise  of  Cook  is  very  strong,  if  not 
conclusive,  evidence  that  it  was  intended  tbat 
he  should  be  bound  by  it.  Simonds  v.  Heard^ 
23  Pick.  120.  84  Am.  Dec.  41;  MoreU  v.  Cod- 
ding, 4  Allen.  408;  FuUam  v.  West  Brookfleld, 
9  Allen.  1.  But  the  terms  of  the  contract  show 
that  such  was  the  intention  of  the  parties.  The 
principal  stipulations  of  the  contract  as  to  the 
plaintiff's  purchase  of  100  shares  of  the  stock, 
of  the  company,  as  to  the  terms  upon  which  it 
was  to  be  reconveyed  to  Cook  and  Beebe  if  the 
plaintiff  should  cease  to  be  treasurer,  and  as  to* 
his  rights  in  any  proposed  sale  of  stock,  are  all 
matters  which  do  not  concern  the  company, 
and  in  which  Cook  and  Beebe  alone  are  inter- 
ested. To  hold  the  company  bound  by  prom- 
ises in  which  it  has  no  interest,  there  ought  to 
be  unequivocal  evidence  that  such  was  the  in- 
tention of  the  contracting  parties."  On  a  sub- 
sequent appeal  it  was  held  that  the  contract 
was  void  as  against  public  policv.  120  Mass. 
501.  In  England  y.  Dearborn,  141  Mass.  590, 
it  was  held  tbat  a  person  who  held  all,  save 
two.  of  the  shares  of  a  corporation,  and  was, 
besides,  its  president,  treasurer,  and  general 
manager,  could  not  lawfully  mortgage  its- 
property  without  the  assent  of  its  board  of  di- 
rectors. In  PuUman's  Palace  Car  Go.  v.  Mis- 
souri P.  B.  Co.  115  U.  S.  587,  29  L.  ed.  499. 
it  was  held  that,  though  one  railroad  company 
owns  nearly  all  the  slock  of  another  corpora- 
tion, it  cannot  act  or  contract  for  the  latter, 
except  through  the  board  of  directors;  and,  if 
the  directors  of  the  independent  company  act 
contrary  to  the  wishes  of  the  dominant  one. 
the  latter  has  no  power  to  prevent  it,  and  has- 
no  means  of  enforcing  its  wishei,  except i)y  th» 
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election  of  other  dlrectoif  at  the  proper  time 
and  in  the  proper  way.  In  Hopkins  ▼.  Boie- 
dare  Lead  Co,  72  111.  878,  it  was  held  that  a 
sale  of  leases  and  lands  belone^ing  to  the  com- 
pany by  its  majority  stock  bolder,  ihou^h  made 
in  its  name  is  not  binding  upon  it.  He  could 
control  the  action  of  the  company  through  its 
power  to  elect  its  officers,  but  the  company 
could  only  act  through  its  proper  officers.  To 
the  like  effect,  see  Button  y,  Hoffman,  61  Wis. 
20,  50  Am.  Rep.  181;  HiU  v.  Rich  Hill  Coal 
Jfin.  Co.  110  Mo.  9,  and  cases  cited;  AUemong 
▼.  SimmondB,  124  Ind.  199;  BucJi  y.  Western 
Carriage  Mfg.  Co,  86  Mo.  App.  888;  FfHffer  v. 
Lansberg  Brake  Co.  44  Mo.  App.  59.  This 
court,  in  HiU  v.  Rich  HiU  Coal  Min,  Co.  119 
Mo.  9,  has  given  full  recognition  to  the  doc- 
trine announced  in  the  foregoing  cases,  that 
directors  are  the  governing  body  of  the  corpo- 
ration, and  cannot  represent  or  bind  the  cor- 
poration, except  when  duly  assembled  and  act- 
ing as  a  board,  and  not  otherwise,  and  the  fact 
that  one  of  the  directors  held  a  majority  of  the 
stock  did  not  give  him  the  right  to  disregard 
the  rules  of  law  which  govern  in  such  cases, 
and  substitute  his  own  will  therefor. 

2.  Was  the  contract,  if  an  individual  con- 
tract, ever  acauiesced  in  or  ratified  by  the 
corporation?  It  really  seems,  after  reading 
the  evidence  in  this  case,  like  a  work  of  super- 
erogation to  answer  the  above  question.  Of 
course,  ratification  means  an  aflarmative  act; 
acquiescence  a  negative  one,  or  series  of  acts 
partaking  of  the  nature  of  laches.  Obviously, 
however,  no  ratification  was  needed  of  the  act 
of  appointing  Jones  editor  and  manager,  since 
this  was  done  by  Pulitzer,  as  president  of  the 
company,  and  who,  by  the  by-laws,  was  clothed 
with  the  executive  power  thereof;  but  Pulit- 
zer's note  of  appointment  did  not  specify  any 
leneth  of  time  or  amount  of  compensation, 
and  was,  as  Pulitzer  testifies,  only  intended  ss 
a  temporary  appointment.  But  the  matter  in 
controversy  here  is  not  the  sppointment.  but 
the  contract  itself.  Was  it  ratified?  That 
there  was  no  ratification  of  the  contract  abund- 
antly appears  at  every  turn  we  take  through 
this  voluminous  record.  In  the  first  place, 
full  knowledge  of  the  whole  contract  was  the 
indubitable  prerequisite  of  its  ratification,  and 
evidence  of  such  knowledge  should  be  clear. 
First  Nat.  Bmk  v.  Gay,  63  Mo.  38, 21  Am.  Rep. 
430;  Story.  Agency,  §  239.  In  a  word,  a  frac- 
tion of  knowledge  cannot  beget  an  iDte^r 
of  ratification.  !N^ow,  what  knowledge  (aside 
from  Pulitzer)  did  the  then  stockholders  and 
directors  have  of  the  contract?  Outside  of  the 
one  just  mentioned,  there  were  Mrs.  Pulitzer, 
Davis,  White,  Gibson,  and  Williams.  There 
is  no  testimony  whatever  that  Mrs.  Pulitzer, 
a  large  shareholder,  had  any  notice  or  informa- 
tion whatever  as  to  the  existence  of  such  a  con- 
tract. Davis,  who  owned,  and  had  owned  for 
some  eight  years,  400  shares  of  stock,  had 
never  seen  the  contract,  nor  was  aware  of  its 
provisions,  even  when  testifying  as  a  witness  in 
ibis  cause.  White,  a  director  and  a  holder  of 
200  shares  (on  which  he  had  paid  $9,000.  his 
lifetime  savings,  and  nearly  all  that  was  due), 
did  not  see  the  contract  until  this  litigation 
began.  He  had  heard  that  Jones  bad  lx>ught 
a  controlling  interest  in  the  paper,  but  after- 
wards was  informed  by  Williams  that  this  was 
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not  true,  that  Pulitzer  remained  the  owner  of 
the  majority  of  the  stock,  etc.,  but  Williams 
did  not  tell  White  what  the  contents  of  the* 
contract  were.  Gibson,  another  shareholder 
and  director,  had  never  seen  the  contract,  or 
had  known  of  its  existence  until  the  latter  part 
of  February  or  the  1st  of  March,  and  even 
then  it  does  not  appear  that  Gibson  examiDcd 
or  made  himself  familiar  with  the  contract. 
Williams  did  not  know  what  the  contract  waa 
until  February  19  or  30,  and  only  heard  what 
purported  to  be  a  copy  of  the  lengthy  docu- 
ment read  over  to  him  by  Macdona  at  the 
Southern  Hotel.  Williams  testifies  that  "Mac- 
dona held  it  in  his  hand,  and  read  it.  I  did 
not  altogether  like  that  at  the  time.  I  was  a 
little  suspicious.  There  seemed  to  be  a  general 
disposition  all  round  to  keep  us  here  in  the 
dark."  This  seems  to  have  been  quite  in  line 
of  Jones's  policy,  as  indicated  in  his  letter  to 
Pulitzerof  February  12,  which  inclosed  the  reso- 
lution already  quoted;  that  is,  "specific  enough 
to  identify  the  contract  ratified,  .  .  .  with- 
out disclosing  details  which  it  is  not  necessary 
for  the  board  to  know."  So  that,  if  full  knowl- 
edge is  the  legal  as  well  as  the  logical  antecedent 
of  ratification,  then  no' ratification  was  possible 
in  this  case  by  the  shareholders  when  they 
assembled  at  the  shareholders'  meeting,  on  the 
16th  of  March.  And,  besides,  the  rule  of  law 
is  understood  to  be  that,  in  order  to  a  valid 
ratification  by  shareholders  of  an  unauthorized 
act.  such  ratification  must  consist  in  the  unani- 
mous consent  of  the  shareholders,  and  that 
nothing  short  of  this  will  suffice.  1  Morawetz, 
Priv.  Corp.  ^  226;  2  Morawetz,  Priv.  Corp. 
^  625.  So  that,  if  ratification  must  have  its 
foundation  of  knowledge,  and  if  unanimous 
consent  of  the  shareholders  is  always  a  nne 
rnui  non,  then,  as  Mrs.  Pulitzer.  Davis,  and 
White  were  not  possessed  of  any  knowledge  of 
the  contract,  there,  was  no  unanimous  con- 
sent, and  therefore  no  ratification  by  all  the 
shareholders.  But  there  was  no  ratification  by 
the  shareholders  for  the  far  better  and  affirma- 
tive reason  that  the  fourth  by  law  adopted  by 
the  shareholders'  meeting  on  the  16tb  of  March 
was  an  absolute  repudiation  and  objection,  so 
far  as  concerned  corporate  action,  of  the  per- 
sonal contract  between  Pulitzer  and  .Jones; 
and  this  repudiation  and  rejection,  over  Jones's 
protest,  cannot  be  tortured  into  a  ratification 
by  the  assertion  that  Jones  was  elected  director 
at  the  same  meeting.  Owniog,  as  he  did.  one 
sixth  of  the  shares,  it  was  but  natural  that  a 
directorsnip  should  be  ofi'ered  and  conferred 
upon  him;  and  it  is  conspicuously  observable,, 
as  heretofore  commented  on,  that  in  this  pro- 
test Jones  does  not  pretend  that  his  contract 
with  Pulitzer  is  other  than  personal.  In  fact 
he  does  not  mention  it  in  any  other  way. 
Nor  does  he  venture  even  so  much  as  to  offer 
his  resolution  of  ratification,  which  he  asserts 
Pulitzer  asked  him  to  draft,  but  which  asser- 
tion Pulitzer  denies.  After  the  adjournment 
of  the  shareholders'  meeting,  four  resolutions 
were  shown  Jones,  which  he  was  told  would 
be  offered  at  the  meeting  of  the  board  of 
directors  on  March  21;  that  he  would  have 
to  be  appointed  under  these  resolutions,  and 
consequently  would  have  to  agree  to  them. 
Thereupon  Jones  wrote  the  letter  of  March  19, 
copied  above,  in  which  he  statedrt^at  he  could 
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:aod  would  work  as  president,  editor,  and  man- 
ager, under  the  resolutions,  in  a  peaceable  and 
.  mutually  satisfactory  manner.    Now,  Jones 

^asserts  tnat  onlv  the  first  two  of  the  resolutions 
heretofore  set  forth  were  shown  him;  but,  for 

teasons  previously  given,  Carvalio's  version  of 
the  affair  must  be  regarded  as  the  correct  one. 

'These  resolutions,  for  the  sake  of  convenient 
reference,  may  be  thus  epitomized:  The  first 
required  that  the  line  * 'Founded  by  Joseph 
Pulitzer^  be  kept  at  the  head  of  the  editorial 
page;  was  a  demand  that  Pulitzer  be  recog- 
nized as  a  factor  in  the  paper's  life  and  work. 
The  second  held  the  paper  to  its  traditional 
character,  and  pledged  it  to  a  free,  independ- 

^ent  course,  untrammeled  by  partizanship  or 
party  affiliation.  The  third,  instead  of  recog- 
nizing the  claims  of  Jones,  simply  appoints  him 

•editor  and  manager  for  the  current  year,  sub- 
ject to  the  by-laws  and  the  power  of  the  board 

•of  directors.  The  fourth  vests  in  *'the  presi- 
dent" authority  to  fix  the  salaries,  and  to  con- 
trol the  paper,  subject  only  to  the  paramount 

-authority  of  the  board.  This  was  voted  for 
by  Jooes.  When  the  board  of  directors  met, 
by  unanimous  vote,  Jones  was  elected  presi- 

-dent,  Williams  vice  president,  White  treas- 
urer, Carvalio  secretary,  and  the  resolutions 
were  adopted,  Jones  voting  for  all  of  them 
except  the  third,  in  which,  being  personally 
interested  and  therefore  disqualified,  he  did 
not  vote;  but  he  made  no  objection,  and  filed 
no  protest,  and  attested  all  of  the  resolu- 
tions in  his  capacity  as  president,  and  they  ex- 
tend to  him  the  only  recognition  ever  accorded 
to  him  by  the  company,  and  everv  one  of 
them  was  an  act  of  management  and  control. 
Surely,  none  of  these  resolutions  in  the  slight- 
est degree  tend  to  ratify  the  contract.  Od  the 
contrary,  they  give  it  decided  repudiation. 
More  than  that,  not  only  was  the  contract 
rejected  by  the  company,  but  by  his  letter  of 
March  19,  and  by  his  acceptance  of  the  office 
of  "editor  and  manager  for  the  current  vear, 
subject  to  the  by-laws  and  the  power  of  the 
board  of  directors,"  Jones  was  absolutely 
estopped  from  making  or  enforcing  any  further 
claim  against  the  corporation  bas^  on  the  con- 
tract with  Pulitzer.  Nothing  can  be  clearer 
than  this,  unless,  indeed,  the  doctrine  of  estop- 
pel (that  conservative  salt  of  the  law)  "have 
lost  his  savor." 

8.  Having  thus  ascertained  that  the  contract 
was  the  personal  one  of  Pulitzer  and  Jones, 
and  was  never  ratified  nor  acquiesced  in  by  the 
corporation,  we  are  thus  brought  to  consider 

•our  third  interrogatory,  viz.:  Granting,  for 
argument's  sake,  that  ratification  of  the  con- 
tract really  did  occur,  is  it  such  a  contract  as 
can  be  specifically  enforced  ?  The  lower  court 
held,  and  properly  held,  that  the  construction 
put  on  the  contract  by  the  counsel  for  defend- 
ants was  the  correct  construction,  in  holding  it 
to  be  the  personal  contract  of  Pulitzer,  and 
not  that  of  the  Pulitzer  Publishing  Company. 
But  it  held  further  that  inasmuch  as  the  board 
of  directors  could  not  make  such  a  contract,  a 
fortiori  it  could  not  ratify  it  Yet,  neverthe- 
less, it  proceeded  to  enforce  specific  perform- 
ance of  that  contract  against  the  corporation, 
and  in  the  decree  for  that  purpose  is  to  be 
found  the  following:  "And  defendant  Pulit- 
zer, not  having  been  served  with  process  herein, 
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and  no  appearance^STing  been  entered  on^his 
behalf,  the  cause  as  to  him  is  dismissed." 
Upon  this  ruling  of  the  court,  counsel  for 
defendants  very  acutely  observe:  "We  ven- 
ture to  say  that  the  action  of  the  court  in  this 
respect  is  without  precedent.  It  enforces  the 
contract  of  a  person  who  is  not  a  {Mirty  to 
the  suit  against  a  third  person  who  is  not  a 
party  to  the  contract."  The  lower  court  evi- 
dently  proceeded  upon  the  theory  indicated  in 
its  opinion,  that,  though  at  law  a  stockholder 
holding  a  majoritv  of  the  stock  could  not  bind 
the  corporation  by  his  contract,  yet  that  in 
equity  he  might  do  this,  etc.  There  are  excep- 
tional cases  where  a  corporation  is  organized 
for  the  express  purpose  of  perpetuating  a  fraud, 
e,  g,,  where  a  person  has  contracted  that  he 
will  not  do  a  certain  act  he  will  not  be  allowed 
to  form  and  control  a  corporation  in  order  that 
it  may  do  the  act  contracted  against.  There  a 
court  of  equity  will  interpose.  2  Cook,  Stock 
&  Stockholders  &  Corp.  Law,  g  6H8a,  and  cases 
cited.  But  in  a  note  to  that  section  the  learned 
author  says:  "Unless  there  is  a  positive  allega- 
tion and  proof  that  the  corporation  was  fraudu- 
lently formed  to  violate  the  original  contract, 
the  suit  will  fafl,'*— citing  Moore  ^  H.  Hard- 
ware Go,  V.  Tou>ers  Hardware  Co,  87  Ala.  206. 
But  there  is  no  allegation  of  fraud  in  this  case, 
and  consequently  the  doctrine  Just  announced 
has  no  application  in  the  present  instance. 

There  is  another  class  of  authorities  cited  by 
counsel  for  plaintiff  relating  to  modern  corpo- 
ration trust  cases,  which  are  equally  as  inappli- 
cable to  the  circumstances  here  presented  as 
the  cases  just  noted.  Outside  of  these  excep- 
tional instances,  courts  of  equity  follow  the 
law,  and  their  powers  are  no  more  fiezible 
to  overthrow  well  established  common-law  or 
statutory  rules  than  are  those  of  courts  of  law, 
and  no  precedent  can  be  found  establishing 
the  contrary.  Endless  confusion  and  injustice 
would  inevitably  result  from  an  opposite  course 
of  procedure  or  theory  of  action.  Stockhold- 
ers would  become  the  private  and  Joint  owners 
of  the  corporate  property,  would  assume  the 
powers  of  the  corporation,  supersede  its  func- 
tions, and  dispose  of  the  corporate  property  for 
their  own  benefit  and  without  incurring  per- 
sonal liability.  Button  v.  Hofman,  61  Wis. 
20,  50  Am.  Rep.  181.  The  only  way  to  pre- 
vent such  consequences  is  to  respect  and  enforce 
that  well-settled  rule  of  law  which  compels  a 
corporation  to  preserve  its  identity,  and  act 
through  its  regularly  constituted  officers  and 
agents.  And  in  this  connection  it  is  proper 
to  observe  that  it  will  not  do  to  say  that  the 
corporation  defendant;is  a  "dummy"  organi- 
zation. If  so,  then  it  would  result  that  in 
all  cases  where  one  stockholder  holds  a  large 
majority  of  the  stock  the  corporation,  how- 
ever regularly  organized,  would  be  a  "myth." 
which  IS  clearly  at  war  with  the  adjudications 
cited  under  the  first  paragraph  of  this  opinion. 
Besides,  plaintiff,  having  instituted  this  pro- 
ceeding against  three  of  me  defendants,  as  the 
directors  of  the  corporation,  and  against  the 
corporation,  will  not  now  be  permitted  to 
change  front,  and  claim  anything  to  the  con> 
trary  of  what  he  in  his  petition  has  solemnly 
alleged.  And  the  like  line  of  remark  applies 
to  several  of  the  stockholders.  Mrs.  Pulitzer 
and  Davis  had,  it  is  true,  their  stock  given  to 
Digitized  by  LjOOQIC 


1897. 


JOVM  Y.  WlLLTAMS. 


709 


•them  by  Pulitzer  years  ago,  and  on  which  thej 
h&ye  since  drawn  diyidends;  yet  their  hold- 
ings, though  gratuitous,  are  Just  as  ^alid  as  if 
bought  and  paid  for.  No  czeditor  of  Pulitzer 
-could  now  question  their  validity.  And,  as  to 
White,  he,  having  bought  his  200  shares  for 
$18,000,  and  paid  $9,000  of  that  sum.  has  an 
•equity  which  is  impregnable  to  all  assaults, 
made,  of  course,  in  a  lawful  manner. 

With  these  prefatory  remarlcs,  we  proceed  to 
-discuss  and  to  answer  the  present  interroffstory: 
Is  the  contract  such  a  one  as  can  be  specificaliy 
•enforced? 

a.  The  rule  governing  the  specific  enforce- 
ment of  a  contract  requires  that  it  must  be  cer- 
tain and  definite,  Just  and  fair  in  all  its  parts. 
It  must  be  mutual.  Its  enforcement  must  not 
be  productive  of  hardship  or  injustice,  nor 
compel  a  party  to  an  illegal  act;  nor  must  the 

•enforcement  of  the  contract  be  against  public 
policy.  "Although  a  contract  may  contain  a 
full  recital  of  everything  to  which  the  parties 
agreed,  yet  it  may  be  so  ambiguous  as  to  one 

•or  more  of  its  material  terms  as  to  fail  to  ex- 
press the  intention  of  the  parties  with  requisite 
precision.  If  there  be  strong  doubt  whether 
both  parties  to  a  contract  understood  it  alike, 
the  court  will  not  decree  specific  performance. 
It  has  even  been  held  that  where  one  of  them 
proves  that  he  understood  the  agreement  in  a 

•different  sense  from  the  other,  the  court  will  de- 
cline to  interfere,  without  considering  whether 

•or  not  the  defendant's  construction  is  reason- 
able."  Waterman.  Spec.  Perf.  §  152.  "A 
contract  means  eonMnnus  ad  idem"  Lord 
Westbury  puts  it  thus  in  the  case  of  Chinnoek 
V.  Marchio?tes9  Ely:  "An  agreement  is  the  re- 
sult of  the  mutual  assent  of  two  parties  to  cer- 
tain terms,  and,  if  it  be  clear  that  there  is  no 

-consensus,  what  may  have  been  written  or  said 
becomes  material."  4  De  G.  J.  &  S.  688;  1 
Beach,  Modem  Law  of  Ck>ntracts,  §  85.  Here 
Jones  contends  that  the  contract,  as  under- 
stood by  him,  save  him,  as  editor  and   mana-. 

•ger,  "absolute^'  control;  while  Pulitzer  con- 
tends he  understood  the  contract  in  an  entirely 

■different  way.  Inasmuch,  therefore,  as  the 
minds  of  the  parties  never  met  on  this  material 
point,  specific  performance  of  the  contract  can- 
not be  awarded,  provided  always  that  the  pre- 

•cedents  of  the  law  be  followed. 

b.  But  the  contract  did  not  clothe  Jones 
with  powers  as  comprehensive  as  claimed  by 
him.  The  word  "abeolufe"  is  not  found  in 
the  contract,  and  §  2772,  Rev.  Stat.  1889,  pro- 
vides that  "the  property  or  business  of  the  cor- 
poration shall  be  controlled  and  managed  by 
•directors  not  less  than  three  nor  more  than 
thirteen  in  number,  whojBhall  respectively  be 
-srockbolders  in  such  corporation,  and  one  of 
whom  shall  be  a  bona  fide  citizen  of  this  state, 
to  be  elected  bv  ballot  by  the  stockholders  of 
-such  corporation."  The  section  further  pro- 
vides for  the  election  of  such  directors  for  one 
year,  and  not  to  exceed  three  years.  Now  the 
law  is  well  settled  that  whatever  the  law  will 
•imply  in  a  contract  is  as  much  part  and  parcel 
thereof  as  if  set  forth  In  terms  therein.  Law- 
-son,  Contr.  §  88,  subsec.  (c);  Whineup  v. 
Hughes,  L.  R.  6  C.  P.  78;  Delaware  dt  H.  Canal 
Oo,  V.  Fennst/lvania  Coal  Go.  76  U.  8.  8  Wall. 
276,  19  L.  ed.  849.  When  parties  make  a  con- 
tract, it  is  presumed  to  be  done  in  subordina- 
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tion  to  existing  law,  and  not  otherwise,  and 
will  be  construed  accordingly.  And  where  a 
contract  is  susceptible  of  two  constructions, 
one  making  it  legal,  and  the  other  Illegal, 
courts  will  adopt  the  former.  Hobbi  v.  Mc- 
Lean, 117  U.  S.  567,  29  L.  ed.  940;  Quernae^ 
V.  Cook,  120  Mass.  601;  Wiogins  Ferry  Co,  v. 
Chieaffo  dt  A.  H.  Go.  128  Mo.  245  and  258. 
The  provisions  of  §  2772,  supra,  must  there- 
fore be  regarded  as  contained  in  the  contract 
under  review.  The  mere  fact  that  Jones  is 
eriven  the  '^control  and  management"  of  the 
Poet  Dispatch  by  no  means  gave  him  the  "ab- 
solute" control  of  the  concern.  As  well  might 
a  general  manager  of  a  railroad  assume  to  be 
supreme  because  given  extensive  control  over 
a  large  system  of  railways,  and  yet  he  remains 
subject  and  perfectly  obedient  to  the  board  of 
directors,  not  because  he  perhaps  is  not  as 
well  fitted  for  the  supremacy  as  they  are,  but 
because  the  law  commands  that  he  yield 
obedience  to  the  powers  created  by  the  law, 
and  he  does  it  Not  only  is  this  the  true  and 
legal  construction  of  the  contract,  but  Jones, 
under  and  by  his  supplementary  concurrent 
agreement  of  even  date  with  the  principal  con- 
tract, expressly  bound  himself  to  "agree  to  the 
adoption  of  a  set  of  bv-laws  to  be  hereafter 
framed,  absolutely  forbidding  any  oflScerof 
the  company  from  signing  notes  or  similar  ob- 
ligations of  the  company;  that  even  contracts 
InvolviDg  financial  obligations  must  have  the 
board's  approval."  Under  the  explicit  terms 
and  provisions  of  this  solemn  contract,  he  for- 
bids himself,  and  he  is  thereby  forbidden,  to 
employ  any  person  or  to  incur  anv  financial 
obliflrations  unless  by  consent  of  the  board. 
And  yet  this  agreement,  by  his  own  confession, 
Jones  has  trampled  under  foot.  White  and 
Steiffers  he  discharged,  and  employed  others 
in  Uieir  stead,  not  deigning  to  consult  the 
board;  in  fact,  as  he  himself  testifies,  "with- 
out regard  to  their  right  to  say  whether  I 
.$h0uld  employ  this  man  or  that."  Hitherto  it 
had  always  been  supposed  necessary,  in  a  suit 
for  specific  performance,  that  the  plaintiff 
should,  on  his  part,  have  performed  the  con- 
tract, and  this  on  the  well-known  maxim  that 
"he  who  seeks  equity  must  do  equity."  22 
Am.  &  Enir.  Enc.  Law,  1085.  Yet,  in  the  face 
of  his  pronounced  and  self-confessed  disregard 
of  his  own  contract,  Jones  is  granted,  by  way 
of  perpetual  injunction,  a  decree  of  specific 
performance,  which  makes  him  the  absolute 
manager  and  controller  of  the  Post  Dispatch 
and  all  its  business.  Thus  was  the  covenant 
aforesaid  of  Jones  of  equal  rank  and  validity 
with  the  residue  of  his  contract,  as  well  as 
what  the  law,  for  reasons  aforesaid,  would  im- 
ply that  contract  to  contain,  absplutely  nulli- 
fied by  the  decree  of  the  court,  and  the  board 
of  directors  deprived  of  their  express  statutory 
authority,  and  the  legal  entity  and  organization 
of  the  corporation  utterly  ignored.  In  brief, 
the  corporation,  with  all  Its  sacred  and  preser- 
vative trust  functions,  has  been  destroyed,  has 
ceased  to  exist  as  a  corporation  aggregate,  and, 
by  a  species  of  judical  procreation,  has  become 
a  corporation  sole,  with  Jones  as  the  sole  cor- 
porator. 

c.  But,  aside  from  anything  heretofore  said, 
the  contract  cannot  be  enforced  because  so 
conspicuously  lacking  in  that  essential  and  pra. 
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dominant  feature  in  a  contract  which  is  made 
the  basis  for  ioToking  equitable  interposition, 
tQ  wit,  mutuality.  A  contract,  in  order  to  be 
mutual,  must  be  such  that  it  might,  at  the  time 
it  was  entered  into,  have  been  enforced  by  eit  ber 
of  the  parlies  against  the  other  of  them.  For 
instance,  a  purchaser  from  a  person  who  at  the 
time  of  the  sale  had  no  estate  In  the  property 
sold  msY  defend  himself  on  the  score  of  the  ven- 
dor's original  incapacity  to  perform  his  part. 
For  a  like  reason,  an  infant  cannot  sue,  be- 
cause he  could  not  bo  sued,  for  specific  per- 
formance. Fry,  Spec.  Perf.  8d  ed.  §$  440, 
441.  "In  other  words  there  must  be  mutunlity 
both  as  to  the  obli^tion  and  the  remedy." 
Glass  ▼.  Rom,  108  Mo.  689.  8o,  also,  in  Rvir 
land  Marble  Co.  v.  Bipley,  77  U.  8.  10  Wall. 
889,  19  L.  ed.  955,  the  court.  In  passing  on  this 
^pic,  said:  ^^Another  reason  why  specfUc 
performance  should  not  be  decreed  in  this  case 
to  found  in  the  want  of  mutuality.  Such  per- 
formance by  Ripley  could  not  be  decreed  or 
enforced  at  the  suit  of  the  marble  company  for 
the  ccntract  expressly  stipulates  that  he  may 
relinquish  the  business  aqd  abandon  the  con- 
tract at  any  time  on  giving  one  year's  notice. 
And  it  is  a  general  principle  that  when,  from 
personal  incapacity,  the  nature  of  the  contract, 
or  any  other  cause,  a  contract  is  incapable  of 
being  enforced  against  one  party,  that  p»rty  is 
equally  incapable  of  enforcing  it  specifically 
against  the  other,  though  its  execution  in  the 
latter  way  might  in  itself  be  free  from  the  dif- 
ficulty attending  its  execution  in  the  former." 
And  specific  performance  was  there  refused. 
In  this  case  there  are  not  present  in  the  contract 
either  mutuality  of  obligation  or  remedy. 
Without  any  breach  of  his  contract,  Jones  is 
at  liberty  to  quit  when  he  will,  undeterred  by 
any  prospective  action  of  damages,  because 
none  could  be  maintained  against  him.  In  the 
event  of  Jones's  quitting,  Pulitzer,  not  the  cor- 

5 oration,  would  have  the  right  to  repurcl^ase 
ones'  stock,  at  apricedependctin  its  amount 
on  the  time  of  his  departure.  Indeed,  it  may 
he  said  that  the  contract  contemplates  the  resig- 
nation of  Jones  at  any  time.  And  it  will  not 
do  to  say,  as  has  been  said,  that  there  is  no 
lack  of  mutuality  of  remedy,  because,  if  Jones 
does  not  perform  his  contract,  it  may  be  ter- 
minated. But  it  has  not  hitherto  been  held 
that  the  right  of  terminating  a  contract  is  tan- 
tamount to  its  performance;  and,  even  if  it  had 
been  thus  held,  this  mutuality  of  remedy  would 
not  supply  the  other  indigenous  and  indispen- 
sable ingredient  in  the  contract,  to  wit,  mutu- 
ality of  obligation.  Here  the  company  is 
bound  by  both  these  strong  ties  aforesaid  of 
the  contract:  Jones  by  neither.  Courts  of 
equity  have  jioi  been  accustomed  in  the  past  to 
grant  specific  performance  of  such  unilateral 
contracts. 

d.  Under  the  construction  put  upon  the  con- 
tract by  the  lower  court,  Jones,  "in  his  con- 
trol and  management  of  the  paper,  knows  no 
master  or  era  plover."  This  being  the  case,  if 
Jonea  in  his  unfettered  and  unfetterable  con- 
duct of  the  paper  should  cause  libel  suits  to  be 
brought  and  Judgments  recovered  against  the 
corporation  (Johnson  y.  St,  Louis  Despatch  Co, 
65  Mo.  589,  27  Am.  Rep.  298),  then  the  share- 
holders, raubly,  will  have  to  pay  for  Jonea's 
tons.  And  so  it  will  come  to  pass  that  Mrs. 
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Pulitzer,   White,    Davis,    the  last  named  off 
whom  was  not  either  stockholder  or  director  at 
the  time  of  the  directors'  meeting  on  March. 
21,   and  the  others  of  whom  never  were  ap- 
prised at  that  time  nor  on  the  16th  of  March 
of  the  contents  and  nature  of  the  contract,  and 
therefore  cannot  be  presumed  to  have  rati  fled- 
it,  will  have  to  respond  in  damages  whenever 
Jones  so  wills  it;  and  this/although  Jones  willi 
own  but  one  sixth  of  the  stock  after  his  reign 
of  five   years   expires.     Meanwhile  he'  may 
wreck  the  corporation  by  financial  or   other 
mismanagement,  but,  protected  by  the  aegis  of 
a  mandatory   and  perpetual  injunction,  none 
may  say  him  nay  or  stay  his  hand.     It  would* 
seem  that  a  court  of  equity  might  well  hesitate 
before  giving  such  a  harsh  construction  to  the- 
contract.     In  times  past,  such  courts  have  been 
in  the  habit   of  ruling  that,  where  an  instru- 
ment is  so  general  in  its  terms  as  to  release  or 
convey  rights  not  in  contemplation  at  the  time 
the  bargain  was  made  and  instrument  executed, 
they  will  restrain  the  instrument  to  the  purposes- 
of   the  bargain,  and  confine  it  to  the   tights- 
intended  to  be  released  or  granted.     1  Story, 
Eq.  Jur.  g  145;  Bamsden  v.  Bylton,  2  Ves.  8r. 
804;  PoweU  v.  0>M,  8  Jones,  £q.  456;  Pbmeroit 
V.    Benton^  57  Mo.  551.     It  is  quite  evident 
that  Pulitzer  never  made  such  a  contract  as- 
has  been  attributed  to  him.    Indeed,  it  may 
be    said  that  no  sane  man  would  do  so.    It 
is    beyond    rational    human    belief.      But. 
conceding   that   he  did  such  an  exceedingly 
Improbable  thine,  a  court  of  conscience  wiiL 
not  lend  its   aid    in  enforcing    such  a  hard 
and  unconscionable  contract,   but  will  leave 
the  party    who  seeks    specific  performanoe- 
of  it  to  his  remedy  at  law.    Instances  are 
quite  frequent  where  the  specific  enforcement 
of  a  contract  has  been  denied  if  such  enforce- 
ment would  be  attended  by  circumstances  of 
hardship  or  oppression,  or  would  be  unconscien- 
tious or  unreasonable,  or  if  a  hard  bargain,  or 
where  a  decree  for  a  specific  performance  would 
be   inequitable  under   all  the  circumstances. 
Kimheriy  v.  Jennings,  6  Sim.  340:  Cathrart  v. 
Robinson,  80  U.  S.  5  Pet.  276,  8  L.  ed.  124; 
Cannaday  v.  iihtpard,  2  Jones.  Eq.   224;   1^ 
Story,   Eq.  Jur.  18th  ed.  §  769;   Hamilton  v. 
Orant,  8  Dow.  P.  C.  88,  and  numerous  other 
oases  cited  in  note  to  §^  897,  Fry,  Spec.  Perf.  8d. 
ed.  And  it  is  always  open  to  a  defendant  in  such 
cases  to  contend  that  a  wrong  would  be  in- 
flicted on  him,  by  going  t)eyond  the  ordinary 
remedy  {viz,  an    action  at  law  for  damagesK 
greater  than  would  be  inflicted  on  the  plaintiff 
by  refusing  to  interpose.      Adams,  Eq.  8th  ed. 
by  Ralston,  88.  and  cases  cited.     This  is  only 
analogous  to  the  equitable  rule  which  allows  a 
defendant  in  a  suit  for  specific  performance  to 
resist  a  decree  on    slighter  evidence  than  a. 
plaintiiT  would  have  to  make  out  his  case  upon. 
Hill  V.  Rich  HiU  Coal  Min.  Co,  119  Mo.,  loc. 
cit.  28;  2  Story,  Eq.  Jur.  I8th  ed.  ^§  769.  770. 
And,  if  specific  execution  of  a  contract  would< 
cause  a  defendant  to  incur  the  risk  of  a  forfeit- 
ure or  of  being  sued,  such  execution  will  be  de- 
nied.    Fry,  Spec.  Perf.  §  409;  Peacock  v.  Pen- 
son,  11  Beav.  855;  Harnett  v.  Teilding,  2  Sch. 
&  Lef.   549.     Specific  enforcement    has  also- 
been  refused  where  it  would  result  injuriously 
and  with  unfairness  to  third  persons  not  parties 
to  the  suit  nor  to  the  contract.     Fry,  Spec. 
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Perf.  g  885:  Tkonuu  ▼.  Bering,  1  Keen.  729. 
This  is  precisely  the  attitude  of  Mrs.  Pulitzer, 
Davis,  white,  and  Carvalio.  Here  there  can 
be  no  question,  it  would  seem,  that  the  con- 
tract before  us,  construed  as  it  was  bv  the 
court  below,  should  be  regarded  as  har«  and 
unconscionable,  both  as  to  Pulitzer  and  as  to 
the  corporation,  and  therefore  on  this  around 
alone  specific  performance  should  be  denied, 
e.  Tbe  contract,  as  relied  on  by  Jones  in  this 
case,  was  one  of  personal  service,  and  beinff 
such,  cannot  be  specifically  executed.  If 
it  could  be  done,  it  would  amount  to  com- 
pulsory service,  and  would  consequently  fall 
under  the  ban  of  constitutional  provisions. 
Clark'B  Case,  1  Blackf.  122,  12  Am.  Dec.  218; 
Thomp»o7t*9  Oaee,  17  Mo.  87,  20  L.  R.  A.  462;  2 
Beach,  Modem  Law  of  Contracts,  §  1598,  and 
cases  cited.  It  makes  no  matter  that  coupled 
with  the  contract  for  personal  service  was  one 
for  the  purchase  of  property,  as,  under  the  au- 
thorities to  be  presently  cited,  this  feature  of 
purchase  is  wholly  immaterial.  And  inasmuch 
as  the  contract  of  purchase  in  the  case  at  bar 
was  fully  performed,  so  far  as  money  was  con- 
cerned, nothing  was  left  of  the  contract  but  the 
stipulation  employing  Jones  as  editor  and  man- 
ager for  a  period  of  five  years.  That  Jones 
should  edit  and  manage  the  paper  for  that  pe- 
riod was  a  part  consideration  to  Pulitser  for 
the  sale  of  the  stock  by  him  to  Jones.  In  for- 
mer times  contracts  involving  the  relation  of 
emplover  and  employee,  and  the  continuation 
of  such  relation,  have  been  enforced.  BaU  v. 
Coffgs,  1  Bro.  P.  C.  140,  and  East  India  Ch.  v. 
Vincent,  2  Atk.  88,  decided,  respectively,  in 
1710  and  1740.  But  these  cases  have  loni^ 
since  ceased  to  be  authority.  These  two  cases, 
however,  are  the  only  ones  to  be  found  where 
an  employer  has.  on  the  application  of  an  em- 
ployee, been  compelled  to  continue  the  relation 
existing  between  them.  The  ^neral  rule  un- 
doubtedly is  that  one  person  is  not  compella- 
ble to  serve  another  though  his  contract  is  that 
way,  and.  on  the  other  hand,  though  one  person 
has  thus  contracted,  yet  he  is  not  compellable  to 
continue  another  in  his  employ.  The  remedy 
in  such  cases  is  by  an  action  at  law  for  dam- 
ages for  breach  of  the  contract.  Sanquirico 
V.  Benedetti,  1  Barb.  815;  Bvrton  v.  Marshall, 
4  Oill,  487;  2  Kent,  Com.  258,  note  b.  There 
are  exceptions  to  this  general  rule,  but  they  re- 
late to  the  enforcement  of  negative  covenants 
in  certain  particulars  and  exceptional  cases 
which  only  go  to  prove  the  rule.  See  Rogers 
Mfg.  Co.  V.  Eogers,  58  Conn.  856,  and  cases 
cited.  That  rule  is  illustrated  tj  many  cases. 
Thus  in  Mair  v.  Himalaya  Tea  CSp.  L.  K.  1  £q. 
411,  on  condition  that  he  should  be  appointed 
its  agent  in  India,  the  plaintifiF  subscribed  to 
shares  in  the  company.  Accordingly  he  sub- 
scribed for  the  shares,  received  his  appoint- 
ment, and  acted  under  it  for  some  time.  Then 
the  company  proposed  to  dispense  with  his 
services.  Thereupon  he  sent  in  his  resigna- 
tion, but  demanded  that  he  be  allowed  to  sur- 
render, and  be  relieved  from,  his  stock  sub- 
scription. Meeting  with  refusal  in  this,  he 
sought  to  enjoin  the  company  from  dismissing 
him .  The  cou  rt  said :  '  *I  can  not  see  my  way 
to  granting  the  plaintiff  the  relief  asked,  the 
whole  matter  being  one  for  a  court  of  law  to 
deal  with,  so  long  as  care  Is  taken  that  the 
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plaintiff  shall  not  be  prejudiced  in  the  proceed- 
ings at  law  by  his  voluntarv  resignation.  The 
contract  between  the  plaintiff  and  the  com- 
pany must  be  regulated  by  the  articles  of  asso- 
ciation only,  on  the  faith  of  which  other  per- 
sons have  incurred  their  liability,  and  the  court 
cannot  enter  into  any  arrangements  antecedent 
to  the  articles.  Even  assuming  in  favor  of  thef 
plaintiff  the  construction  given  by  him  to  the 
articles  that  he  was  to  beirremovable.except  by 
the  authority  of  a  general  meeting,  or  that  hft 
acceptance  of  shares  was  conditional  on  his  be- 
ing retained  as  agent,  the  court  cannot  act  in 
his  favor,  as  the  duties  of  an  agent  are  in  the 
nature  of  personal  service,  and  as  such  incapa- 
ble of  being  enforced  in  equity." 

It  will  be  here  observed  that,  in  the  case  just 
cited,  the  acquisition  of  the  shares  was  a  part  of 
the  consideration  which  induced  the  plaintiff 
to  acquire  the  property  interest,  thus  forming 
a  striking  parallel  to  the  case  at  bar,  where  the 
service  of  Jones  as  editor  and  manager  is  part 
of  the  consideration  moving  from  him  to  Pu- 
litzer, made  so  by  the  express  terms  of  the  con- 
tract In  Ogd$n  v.  Foseick,  82  L.  J.  Ch.  N.  S. 
78,  a  bill  was  filed  for  the  purpose  of  enforc- 
ing the  specific  performance  of  an  agreement 
between  the  plaintiff  and  defendant,  whereby 
tbe  defendant  agreed  to  grant  to  plaintiff  a 
lease  of  a  wharf  and  premises  for  twenty  one 
years,  and  the  p  aintlff  agreed  to  employ  the 
defendant  as  manager  at  the  wharf  at  a  salary 
and  commission,  the  agreement  providing  that 
the  employment  should  be  coextensive  with 
the  tenancy.  The  vice  chancellor  decreed 
specific  performance  as  to  the  lease,  and  de- 
nied it  as  to  the  residue.  But  this  decree  was  re- 
versed on  the  grounds  that  the  provisions  of  a 
contract  to  lease  and  for  personal  services  were 
"wedded  together,"  that  a  court  of  equity 
could  not  grant  a  partial  specific  performance, 
and  that  the  court  could  not  ''compel  the  plain- 
tiff to  carry  on  the  business  or  to  employ  the 
defendant;"  that,  therefore,  as  it  could  not  do 
this,— could  not  do  complete  justice, — it  would 
not  "interfere  partially."  So  in  Stoektr  v. 
Broekelbank,  20  L.  J.  Cb.  N.  S.  408,  the  plain- 
tiff was  appointed  manager  of  a  match  factory, 
and  was  to  receive  by  way  of  salary  a  gross 
sum  at  the  end  of  his  term,  and  on  every  quar- 
ter day  a  percentage  of  the  net  proceeds  of  the 
business.  There  was  also  a  provision,  depend* 
ent  upon  certain  contingencies,  for  the  pur- 
chase of  the  business  by  the  plaintiff.  Plain- 
tiff was  discharged, — for  neglect  of  business 
as  defendants  alleged,  without  cause  as  he  al- 
leged,—and  he  prayed  an  injunction  against 
defendants  to  enjoin  them  from  excluding  him 
from  the  management.  The  lord  chancellor 
held  that  this  was  simply  a  contract  of  hirine 
and  service,  the  remuneration  to  be  measured 
with  reference  to  the  profits  of  the  business. 
"If  that  is  so,  is  there  any  instance  (I  am  not 
aware  of  any;  none  has  been  cited;  though  my 
attention  has  been  called  at  other  times  to  ques- 
tions of  this  nature,  I  do  not  recollect  any), 
where  it  has  been  supposed  that  a  contract  of 
hiring  and  service  could  be  made  the  subject 
of  an  application  to  this  court,  if  the  employer 
claimed  the  right  to  discharge  his  agent,  or  to 
dismiss  his  servant  or  his  manager,  or  by  what- 
ever name  the  party  to  perform  the  service  is 
to  be  denominatecLT    I  do  not  recollect  any 
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instance  of  any  attenapt  on  the  part  of  a  court 
of  equity  to  compel  the  employer  to  retain  the 
servant,  af;ent,  or  manager;  and  not  to  forbear 
to  leave  him  to  his  remedy  at  law  for  the 
breach  of  it  I  know  of  no  such  case,  and  I 
should  be  surprised  if  that  principle  could  be 
recognized  by  the  court;  for  consider  what  the 
effect  would  be.  How  is  it  possible  for  an  em- 
ployer or  an  agent  to  go  on  in  tbe  intimate  con- 
nection which  such  a  contract  is  calculated  to 
create?  They  are  to  be  on  the  same  premises; 
acting  in  the  management  of  the  same  busi- 
ness, in  this  case;  and,  if  there  is  mutual  dis- 
satisfaction, well  or  ill  founded,  it  is  perfectly 
clear  that  a  management  conducted  under  such 
circumstances  must  tend  very  much  to  the 
prejudice  of  the  concern."  In  the  case  just 
cit(Ki«  as  in  the  two  preceding  ones,  the  plain- 
tiff did  not  occupy  the  position  of  a  mere  em- 
ployee. He  not  only  was  a  manager,  but, 
more  than  that,  had  a  personal  interest  in  the 
business;  was  in  receipt  of  a  portion  of  the 
promts;  but  had  also  a  right,  based  on  certain 
contingencies,  to  purchase  a  proprietary  inter- 
est in  tbe  business.  But,  notwithstanding  this, 
an  injunction  was  denied. 

Bainbridge  v.  Smith,  L.  R  41  Ch.  Div.  462, 
was  a  suit  for  specific  performance  of  a  contract 
and  for  an  injunction  against  its  breach.  Plain  • 
tiff's  father  sold  a  brewery  to  an  incorporated 
company,  and  it  was  agreed  that  the  father 
should  act  as  managing  director  for  ten  ^ears, 
and.  if  he  died  or  retired,  his  son  (plaintiff) 
should  act  as  managing  director  for  the  unex- 
pired term  of  ten  years.  Managing  directors 
were  to  receive  a  salary  of  £8,000  per  year. 
Plaintiff's  father  was  to  furnish  him  with 
shares  sufficient  to  qualify  him  as  a  manag- 
ing director.  There  was  a  controversy  as  to 
whether  this  had  been  done.  The  question 
was  submitted  to  a  general  meeting  of  the  com- 
pany whether,  if  plaintiff  bad  the  requisite 
number  of  shares,  they  desired  him  as  direc- 
tor, the  court  saying:  "If  the  company  says 
that,  even  if  the  plaintiff  has  the  qualifica- 
tion they  do  not  desire  him  to  act  as  one  of 
their  managing  directors,  we  should  not  grant 
any  injunction,  because  it  would  be  contrary 
to  the  principles  on  which  this  court  acts 
to  grant  specific  performance  of  this  contract 
by  compelling  ibis  company  to  take  this  gen- 
tleman as  managing  director,  although  he  was 
qualified  so  to  act,  when  they  do  not  desire 
him  to  set  as  such."  This  case  also  is  substan- 
tially identical  with  the  one  at  bar,  so  far  as 
legal  principles  are  concerned.  And  it  certainly 
could  not  be  materia]  that  in  the  one  case  the 
property  consisted  of  a  brewery  and  in  the  oth- 
er of  a  newspaper,  or  in  the  fact  that  in  the 
one  case  the  shares  were  bought  by  the  plain- 
tiff's* father,  and  in  the  other  by  plaintiff  him- 
self, since  in  either  case  the  contract  was  not 
simply  for  employment,  but  coupled  therewith 
were  stipulations  for  the  purchase  of  stock  in 
the  company  and  for  the  management  of  its 
business.  In  Davis  v.  Foreman  [1894]  8  Ch. 
654,  Foreman  had  employed  Davis  as  manager 
to  take  care  of,  conduct,  and  manage  the  busi- 
ness of  a  carrier,  then  being  carried  on  by  Fore- 
man. Davis  was  to  serve  faithfully,  etc.,  and 
was  to  get  all  the  profits  of  tbe  business  above  a 
certain  fixed  sum,  which  Foreman  was  to  have. 
So  long  as  Foreman  drew  the  stipulated  sum  for 
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himself,  he  agreed  not  to  discharge  the  mana- 
ger except  for  misconduct  or  breach  of  agree- 
ment. Foreman  undertook  to  terminate  the  em- 
ployment and  Davis  sought  to  enjoin  him, 
but  the  injunction  was  refused.  In  Pickering 
V.  DishMi>  Ely,  2  Tounge  &  C.  Ch.  Cas.  249.  the 
plaintiff  held  a  confidential  position  in  the  see, 
and  his  compensation  was  not  a  fixed  salary, 
but  consisted  of  certain  fees  and  emoluments. 
He  brought  his  suit  to  enjoin  the  bishop  from 
dismissing  him.  The  court  said:  "The  leases 
which  Mr.  Pickering  claims  a  right  to  pre- 
pare, as  well  as  engross,  being  all  the  leases 
that  may  be  granted  by  way  of  renewal  *or 
otherwise'  by  the  bishops  of  Ely,  of  lands  and 
hereditaments  belonging  to  the  see,  there  being 
claimed,  too,  such  a  right  of  access  to  the  mu- 
niment room  in  the  bishop's  residence  as  this 
bill  alleges,  and  tbe  closest  knowledge  of  all 
his  temporal  concerns  connected  with  his  see 
being  the  necessary  consequence  of  what  tbe 
plaintiff  asserts,  it  is  obvious  that  it  is  of  the 
highest  importance  to  the  safety  of  the  tem- 
poral interests  of  the  bishop  for  the  time  being, 
and  his  ordinary  comfort,  that  the  person  in- 
vested with  such  powers  should  be  a  man  not 
merely  respected  by  him,  not  merely  worthy 
of  trust,  but  also  personally  acceptable  to  him. 
To  force  upon  him  in  such  characters  a  per- 
son, however  estimable,  hoT^ever  profession- 
ally eminent,  who  is  objectionable  to  him,  or 
in  whom  he  does  not  happen  to  confide,  would, 
if  legal,  be  surely  hard,  and  sitting  in  a  court 
of  equity,  I  do  not  feel  any  inclination  to  do 
it"  The  injunction  was  also  refused  for  ab- 
sence of  mutuality,  because  "the  bishop  could 
not,  as  plaintiff,  compel  Mr.  Pickering  to  per- 
form specifically  those  duties  and  services 
which  he  is  seeking  to  compel  tbe  bishop  to 
permit  him  specifically  to  perform."  Numer- 
ous other  English  cases  apropos  the  case  in 
litigation  have  been  brought  to  our  attention 
by  the  industry  of  counsel  for  defendants. 
Tliey  all  speak  the  same  language;  they  all 
deny  that  an  employer  can  be  enjoined  from 
discontinuing  his  relation  with  his  employee, 
or  from  dismissing  him  from  his  services. 

The  American  cases  are  of  the  same  import. 
Thus,  in  Michigan  it  is  said:  * 'Courts  of  equity 
cannot  assume  to  specifically  enforce  an  agree- 
ment to  enter  a  co-partnership,  and  as  a  member 
of  the  firm  to  use  and  exercise  personal  skill 
and  judgment,  .  .  .  from  time  to  time,  in 
the  control  and  management  for  the  firm  of 
the  partnership  business,  and  they  will  not. 
therefore,  enforce  the  other  side  of  a  contract 
of  which  such  an  agreement  is  tbe  counter- 
part. .  .  .  Equity  will  not  enforce  specific 
performance  of  a  contract  .  .  .  where  the 
duties  to  be  performed  on  the  other  side  are 
such  as  to  be  incapable  of  being  specifically 
enforced.  .  #  .  As  the  court  possesses  no 
means  by  which  to  work  out  performance 
on  the  part  of  the  plaintiff,  he  would  become 
at  once  invested  with  the  benefit  for  which  he 
prosecutes,  whilst  the  defendant  would  be  left 
standing  upon  a  naked  right  to  exact  the  con- 
sideration through  the  future  performance  of 
duties  incapable  of  being  specifically  decreed. 
The  doctrine  of  the  court  will  not  sanction 
such  onesided  relief."  Buck  v.  Smith,  29 
Mich.  166,  18  Am.  Rep.  84.  In  Iowa  tbe  de- 
fendant had  contracted  to  give  the  plaintiff 
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not  only  the  handling  of  through  grain,  but 
the  right  to  do  all  the  work  of  a  certain  de- 
gcription  which  the  defendant  had  need  of. 
The  plaintiff  tried  to  enjoin  a  breach  of  the 
contract,  but  the  court  said:  "The  nature  of 
the  contract  and  the  character  of  the  mutual 
covenants  present  an  insuperable  oblection  to 
a  remedy  requiring  specific  performance. 
Plaintififs^  covenants,  as  we  hsve  seen,  impose 
upon  them  an  obligation  to  maintain,  for  a 
long  period  of  years,  buildings  and  machinery 
of  considerable  value.  During  this  time  they 
are  bound  to  render  services — to  do  work  for 
defendants  requiring  the  outlay  of  money,  the 
exercise  of  skill,  care,  and  watchfulness,  and 
demanding  on  the  part  of  those  employed  in- 
tegrity and  faithfulness.  These  covenants  are 
personal  in  their  nature;  they  require  the  ex- 
ercise of  personal  qualifications  and  qualities. 
Equity  will  not  require  defendants  to  perform 
their  covenants,  unless  plaintiffs,  by  a  like  pro- 
ceeding, may  be  compelled  to  perform  theirs; 
nor  win  it  interfere,  if  it  appear  defendants  are 
not  secure  in  their  rights  and  remedies  for  vio- 
lation thereof  by  plaintiffs."  Richmond  v. 
Dvbugue  iSf  8.  0.  R  Go,  9S  Iowa,  428.  The 
last  case  we  shall  cite,  although  there  are  many 
others,  is  that  of  Cobvm  ▼.  Oedar  Valley  Land 
iSf  0.  Co.  25  Fed.  Rep.  791.  The  Cedar 
Valley  Land  A  Cattle  Company  was  an  Eng 
lish  corporation  doing  business  in  the  Fan- 
handle  of  Texas.  It  made  a  contract  with  Co- 
bum  and  Ewing,  by  which  Coburn  and  Ewing 
bought  $100,000  of  the  shares  of  the  company, 
and  apparently  by  subscription,  although  that 
does  not  clearly  appear.  It  was  expressly 
agreed,  and  agreed  in  writing,  that  the  com- 
pany should  employ  Mr.  Ewing  for  a  period 
of  three  years  as  general  manager  at  a  salary 
of  £600  per  year.  Before  the  term  expired  the 
company  notified  him  that  it  would  dispense 
with  his  services.  He  brought  this  suit  to  en- 
join the  company  from  interfering  with  his 
management  of  the  cattle  company.  He  had, 
as  the  plaintiff  alleges  in  this  case,  a  contract 
with  power  to  mansd^e  and  control,  and  he  al- 
leged, as  the  plaintiff  does  in  this  case,  that  he 
was  the  man  above  all  others  to  manage  the 
company  because  he  understood  the  business 
as  no  one  else  did.  and  particularly  as  the  man 
to  whom  he  was  directed  to  turn  over  the  prop- 
(-rty  did  not.  The  court  heard  the  case  on  mo- 
lion  to  dissolve.  The  motion  stated,  among 
r)tber  reasons,  that  the  court  had  no  jurisdic- 
tion to  specifically  enforce  a  contract  of  that 
sort,  and  this  ground  of  the  motion  was  granted. 
In  all  the  above  cases,  and  others  contained 
in  the  brief  of  counsel,  with  the  exception  of 
the  two  obsolete  cases  heretofore  cited,  the 
courts  with  unbroken  uniformity  have  refused 
unconditionally  to  enforce  a  continuance  of 
the  relation  of  employment;  and  the  fact  that 
the  same  contract  contained  a  stipulation  for 
an  interest  in  the  business  did  not  at  all  affect 
the  result,  nor  induce  equitable  interposition. 
So  far  as  concerns  injunctive  relief  when  in- 
voked for  accomplishing  indirectly  specific 
performance,  all  of  the  authorities  agree  that 
an  employer  cannot,  in  circumstances  like  the 
present,  be  coerced  into  continuance  of  his  em- 
ployee in  bis  service,  merely  because  such 
employee  has  a  "property  right"  in  the  control 
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and  management  of  the  business  In  which  ho 
is  engaged! 

f .  And  the  powers  of  a  court  of  equity  are 
not  one  whit  enlarged  in  this  regard  by  reason 
of  our  statute  (g  5510,  Rev.  Stat.  1889).  That 
statute  is  simply  declaratory  of  the  ordinary 
equitable  rule  respecting  injunctions.  Adams, 
£q.  8th  ed.  Ralston.  207;  1  High,  Inj.  ^  28; 
I^eiser  v.  Thomas,  99  Mo.  224;  Rofjt  v.  Laks 
Shore  d  M.  A  R  Co.  106  U.  8.  189.  26  L.  ed. 
975.  But  it  is  entirely  immaterial  to  our  pres- 
ent purpose  whether  the  power  of  a  court  of 
equity  is  enlarged  in  regand  to  the  issuance  of 
injunctions  or  not.  for  the  reason,  that,  wheo 
an  injunction  is  sought  in  aid  of  specific  per- 
formance, the  case  turns  upon  whether  the 
complainant  makes  out  a  case  for  specific  per- 
formance. If  he  does  not,  in  no  event  will 
the  injunction  go.  2  Beach,  Modem  Law  of 
Contracts,  §  958. 

?:.  In  this  case,  while  the  general  concession 
uUy  made  that  a  court  of  equity  cannot  en- 
force a  contract  for  personal  services,  yet  it  is- 
also  said:  "But  this  want  of  power  in  the 
courts  is  supplied  in  the  contract  itself."  This 
remark  prompts  this  question:  If  the  courts 
can  not  en  force  a  contract  for  personal  services, 
how  can  the  contract  enforce  itself?  And  if 
it  cannot  enforce  itself,  and  cannot  be  enforced 
by  the  courts,  of  what  account  is  it? 

h.  The  present  contract  cannot  be  specifio- 
ally  enforced,  because  if  it  admits  of  the  con* 
struction  for  which  Jones  contends,  and  which 
the  lower  court  upheld,  it  is  ultra  vires  and 
against  public  policy.  That  courts  of  equity 
will  not  enforce  the  specific  execution  of  a  con- 
tract when  opposed  to  public  policy  is  matter 
of  familiar  knowledge.  2  Story,  Eq.  Jur. 
§  709,  and  cases  cited. 

As  heretofore  stated,  g  2772,  Rev.  SUt.  1889, 
provides  that  the  property  or  business  of  a  cor- 
poration * 'shall  be  controlled  and  managed"  by 
a  board  of  directors,  etc.  There  is  further 
statutory  provision  that  the  directors  shall  ap- 
point one  of  their  number  president,  may  also 
appoint  a  secretary,  treasurer,  and  such  other 
officers  and  agents  as  the  by-laws  may  pre- 
scribe. Rev.  Stat.  1889,  g  2491.  Upon  these 
fundamental  conditions  depends  the  very  ex- 
istence of  a  business  corporation  in  this  state, 
and  of  these  fundamental  conditions  no  cor- 
poration can  devest  itself,  and,  should  it  con- 
tract to  do  so,  such  contract  is  necessarily  tUtra 
vires.  With  the  readily  granted  assistance  of 
the  lower  court,  and  with  its  sanction  of  the 
construction  put  upon  the  contract  by  Jones, 
he,  to  all  intents  and  purposes,  has  become  the 
corporation,  and  is  clothed  with  all  its  powers 
and  attributes.  Practically,  the  corporate  or- 
ganization, the  legal  entity,  has  perished. 
Manifestly,  if  the  construction  put  upon  the 
contract  by  Jones,  and  confirmed  by  the  lower 
court  is  correct,  and  if  that  contract  is  to  be  con- 
strued as  made  by  the  corporation. — and  on  no 
other  theory  can  the  decree  of  the  court  below  be 
upheld, — then  such  contract  is  made  in  despite 
of  the  statute  and  in  the  very  teeth  of  its  sol- 
emnly enacted  provisions.  A  case  very  closely 
resemblant  of  the  one  before  us  is  that  of  Flag- 
staff 8.  Min.  Co.  V.  Patrick,  2  Utah.  804. 
Briefly  told,  the  facts  in  that  case  are  these: 
The  directors  of  a  mining  company  agreed 
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with  one  Davis,  a  creditor  of  the  companj, 
that  one  Patrick  should  be  appointed  manager 
of  the  coDipaoy's  properties  and  business,  and 
that  he  should  remain  manager  until  out  of 
the  profits  of  the  mine  Patrick  should  pay 
Davis  all  advances  which  the  latter  had  made 
to  the  company,  and  until  Patrick  should  have 
smelted  and  delivered  certain  ores  to  Davis. 
The  contract  further  provided  that  Patrick 
might  be  removed,  and  a  successor  appointed 
at  the  pleasure  of  Davis,  but  that  he  could  not 
be  removed  by  the  company.  Under  this  con- 
tract. Patrick  went  into  possession  of  the  com- 
pany's property,  and  was  allowed  to  manage 
and  control  the  business  of  the  corporation  for 
about  three  years,  when  the  corporate  officers 
undertook  to  remove,  and  did  remove,  him 
from  his  position,  and  appointed  another  in  his 
place.  The  new  manager  having  succeeded  in 
getting  possession  of  the  property  during  the 
absence  of|Patrick,  steps  were  taken  by  Davis, 
the  creditor,  and  Patrick,  the  original  manag- 
er, to  regain  possession,  whereupon  the  cor- 
poration instituted  proceedings  to  restrain 
them  from  entering  into  or  upon  the  company's 
premises.  An  Injunction  having  been  gran  ted 
in  the  district  court,  the  defendants  appealed. 
The  supreme  court,  after  citing  Marshall's 
works  that  a  corporation  is  the  mere  creature 
of  the  law,  and  possesses  only  those  powers 
which  the  charter  of  its  creation  confers  upon 
it  either  expressly  or  as  incidental  to  its  very 
existence,  thus  proceeds:  *'It  is  further  urged 
that  the  contract  with  Davis  was  ultra  tires  in 
another  respect,  that  it  placed  beyond  the  reach 
of  the  corporation,  for  an  indeflniie  time,  the 
appointment  and  removal  of  its  agents. 
.The contract  require  that  Patrick  should  be  the 
ai?ent,  and  that  he  could  be  removed  by  Da- 
Tu,  but  not  by  the  company,  until  Davis  had 
been  repaid  advanced  monev  and  certain 
ores  haa  been  delivered  to  him,  and  that 
Davis  could  remove  Patrick  at  his  pleas- 
ure, and  appoint  another  agent  for  the  com- 
pany in  Patrick's  stead.  The  articles  of  as- 
sociation say  that  the  directors  shall  have 
power  to  appoint  and  remove  agents,  but 
the  directors  say  that  Davis  may  do  these 
things,  and  the  directors  shall  not  do  so.  The 
power  to  appoint  agents  'and  to  remove  un- 
faithful ones  in  a  trust  reposed  alone  in  the  di- 
rectors, and  they  cannot  contract  that  power 
awav.  If  that  power  is  to  be  surrendered  by 
the  directors,  it  can  only  be  surrendered  by  the 
corporation,  and  not  to  a  stranger.  If  the  di- 
rectors could  transfer  this  power  to  a  stranger, 
then  we  might  have  the  anomalous  chse  of  the 
formation  of  the  corporation  for  mining  pur- 
poses, and  the  power  assumed  by  the  directors, 
and  without  the  consent  of  the  corporation,  to 
put  the  property  of  the  corporation  beyond  the 
reach  of  the  corporation,  and  to  make  the  car- 
rying out  of  the  object  of  the  corporation  an 
impossibility  The  power  to  appoint  and  re- 
move airents  and  managers  rests  with  the  com- 
pany, and  this  power  cannot  be  shifted  or  taken 
away  by  any  contract  made  by  the  directors. 
NeaU  V.  Hill,  16  Cal.  145.  76  Am.  Dec.  508: 
Grant.  Corp.  2^."  Kot  only  is  the  contract 
under  discussion  t^/fra  f^'res  the  corporation, 
,  but  is  also  void  as  opposed  to  public  policy,  for 
the  reason  that  with  a  sale  of  stock  in  the  cor- 
poration it  welds  an  agreement  to  give  the  pur- 
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chaser  a  position  for  five  years  at  a  large 
salary,  and  in  addition  thereto  the  positions  of 
director,  president,  and  manager,  and,  besides,  . 
the  absolute  management  and  control  of  the 
company's  business  for  a  like  period.  Of 
course  the  holder  of  stock  in  a  corporation  may 
sell  it,  but  he  will  not  be  permitted  in  conjunc- 
tion with  such  sale  to  sell  either  an  office  of 
trust  in  the  corporation,  or  a  position  with  a 
salary,  or  the  control  of  the  corporate  business. 
This  subject  is  illustrated  by  many  authorities; 
there  are  none  to  the  contrary.  8ome  of  the 
leading  ones  on  this  subject  are  the  following: 

West  V.  Camden,  135  U.  S.  607, 84  L.  ed.  264. 
In  this  case  there  was  an  a^eement  to  elect 
the  plaintiff  permanent  vice  president  of  the 
Baltimore  United  Oi]«Ck>mpany,  with  a  salary 
of  at  least  $5,000  per  annum.  The  considera- 
tion was  that  the  firm  of  West  &  Co.  should 
transfer  their  oil  refining  business  to  the  Balti- 
more United  Oil  Company  at  a  fixed  price,  and 
take  stock  in  said  Baltimore  Company.  Cam- 
den held  and  controlled  nearly  all  the  remaining 
stock  of  the  company, — aliout  nine  tenths. 
After  retaining  West  for  a  few  years,  he  was 
discharged  without  cause,  and  he  thereupon 
sued  Camden  on  the  contract  Held,  that  the 
contract  was  void  and  against  public  policy. 

Ouenmy  ▼.  Cook,  120  Mass.  501.  In  this 
case  there  was  a  contract  by  Mr.  Cook,  who 
was  a  stockholder  in  and  president  of  the  India 
Company,  of  Salem,  Mass.,  with  Mr.  Guernsey, 
under  the  terms  of  which  Guernsey  purchased 
100  shares  of  stock  from  Cook,  and  Cook  prom- 
ised to  secure  Guernsey  the  office  of  treasurer 
of  the  corporation,  at  a  salary  of  $3,500  per 
annum.  Held,  the  contract  to  be  against  pub- 
lic policy. 

Nod  V.  Drake,  28  Kan.  265,  42  Am.  Rep.  162. 
In  this  case  Noel  had  entered  into  a  contract 
with  Drake,  a  director  and  the  president  of  a  na- 
tional bank,  to  buy  of  the  latter  114  shares  of 
stock  in  the  bank,  at  $140  per  share,  upon  the 
condition  that  he  (Noel)  should  be  made  cashier 
of  the  bank.  Afterwards  Drake  notified  Noel 
that  he  could  not  and  would  not  comply  with 
the  contract.  Thereupon  Noel  brought  his 
action  to  recover  damages  for  the  breach 
thereof.  Held,  that  the  consideration  of  the 
contract  was  void,  and  Noel  was  not  entitled 
to  recover  any  damages. 

Wilbur  V.  atoepd,  82  Mich.  844.  This  suit 
was  brought  upon  the  following  written  agree- 
ment: "In  consideration  of  the  undertakings 
of  De  Witt  E.  Wilbur,  in  connection  of  the 
Stoepel  Lumber  Company,  and  as  part  of 
the  contract  for  the  sale  of  $10,000  of  the  cap- 
ital stock  of  said  company  by  us  to  him,  we 
hereby  agree  that  if  at  the  end  of  two  years  he 
decides  to  withdraw  from  said  company  we 
will  repurchase  the  stock  he  buys  of  us  or  as 
much  of  it  as  he  may  then  have,  for  cash,  at 
80  per  cent  of  its  par  value;  and  if  at  any  time 
during  the  first  two  years  the  said  company 
dispenses  with  his  services  we  agree  to  buy 
back  the  stock,  on  the  same  terms  as  above 
stated;  but  in  either  case  we  stipulate  to  have 
three  months'  time  in  which  to  take  and  pav 
for  the  same.  Wiliam  C.  Stoepel,  Joseph  £. 
Watson.  April  1.  1864."  At  the  time  this 
agreement  was  signed  the  corporation  was 
composed  of  William  C.  Stoepel,  Joseph  £. 
Watson,  and  Herman  R.  Stoepel.    Defendant! 
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desired  to  sell  400  shares  to  plaintiff,  and  he  was 
to  become  manager  of  the  business.  Held 
illefral  and  aflrainst  public  policy. 

The  most  recent  case  touching  such  transac- 
tions is  that  of  Fenneuiy  v.  Bom,  5  App.  Div. 
842.  It  will  be  noted,  on  reading,  it  strongly 
resembles  the  case  under  review.  The  plain- 
tiff held  a  majority  of  the  stock  in  three  cor- 
porations. The  defendant  agreed  to  buy  some 
of  this  stock.  It  was  agreed  as  part  of  the 
same  transaction  that  he  should  be  made  gen- 
eral manager  of  the  companies  at  a  salary  of 
$1,500  per  year.  He  was  also  to  be  elected 
vice  president,  and  was  to  have  one-half  repre- 
sentation in  the  board  of  directors.  The  de- 
fendant was  an  expert  in  the  business  of  the 
companies,  and  the  plaintiff  made  the  contract 
in  the  belief  that  it  was  for  the  best  interests  of 


the  companies  and  the  other  shareholders. 
The  contract  was  held  to  be  Toid. 

i.  Moreover,  the  contract  in  this  case,  even 
bad  it  lieen  formally  ratified  by  the  unanimous 
vote  of  all  the  stockholders,  would  siill  possess 
the  taint  of  being  against  public  policy,  and 
therefore  void.  Bnch  contracts  are  incapable 
of  ratification.  3  Beach,  Modern  Law  of  Con- 
tracts, gS  1004,  1448.  and  cases  cited.  For  ihe 
reasons  aforesaid,  and  inasmuch  as  the  plain- 
tiff has  no  standing  in  a  court  of  equity,  the 
decree  should  be  reversed  and  the  petition  dis 
missed. 

The  foregoing  opinion  was  prepared  and  pre- 
sented to  my  associates  after  the  motion  for  a 
rehearing  was  filed,  but  it  has  been  rejected  by 
them  all,  except  RobiiiBon»  J.,  who  concurs 
in  all  that  I  have  said. 
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VIRGIOTA  CAltON  TOLL   ROAD  COM 
PANT,  P//.  fwJZ'rr., 

PEOPLE  of  the  State  of  Colorado.  » fv^  W. 
.      R.  VIVIAN. 

(»Oolo.4».) 

1,  A  eooTejanoe  l»y  a  corporation  dur- 
ing Its  corporate  life  cannot  impart  to  any  otber 
corporation  or  to  a  natural  person  the  power  to 
continue  the  exercise  of  its  corporate  franchise 


after  tliat  franchise  has  expired  by  limitation  of 
law. 

8«  Upontheezpiratioiiof  theehartorol 
a  toUproad  eompaaj'  its  road  beoomes  a 
public  way,  at  least  if  the  corporation  has  only 
an  easement  therein  and  does  not  own  the  fee, 
since  the  acceptance  of  the  franchise  to  con- 
struct the  road  constitutes  a  dedicalion  thereof 
to  tbe  public,  subject  to  the  right  to  take  toils. 

8.  An  implied  power  to  esEaet  tolls  in  or- 
der to  effeetnate  the  object  of  the  cre- 
ation of  a  corporation  formed  to   pur- 


Non.— HiflrTU  to  take  toQs  wUhoiut  a  francMat. 

L  Inoenerol. 
n.  MiUs, 
in.  Juries. 

a.  IngenerdL 

b.  FriviUije  of  landowner. 

c.  Termination  of  franehiit, 
IV,  CanaiB  or  other  toatenjoays, 

y .  TijtL  roads  and  bridges, 

a.  In  general, 

b.  Termination  of  franchiaa^ 
VL  Fairs^  marfttts,  and  sates. 

VII.  Port  charges, 

L  In  generaL 

The  word  '*  toir*  is  used  io  different  meaniogs. 
Webster's  iDtematiooal  Dictionary  says  it  is  *'a 
tax  paid  for  some  liberty  or  privilege,  particularly 
Cor  the  privilege  of  passing  over  a  bridge  or  on  a 
highway^  or  for  that  of  vending  goods  In  a  fair, 
market,  or  tbe  like."  Tbe  Century  Dictionary 
says  It  is  "a  tax  paid,  or  duty  imposed,  for  some 
use  or  privilege  or  other  reasonable  considera- 
tion." 

The  toll  taken  by  a  miller  and  tbe  toll  taken  by  a 
ferry  man  are  for  services  rendered  rather  tban  for 
any  mere  privilege,  but  the  most  usual  meaning 
of  tbe  word  outside  of  these  exceptions  is  that  of 
a  payment  for  a  liberty  or  privilege  ratber  tbao 
for  a  service  rendered.  So  it  has  been  defined  by 
tbe  courts  In  various  cases. 

'^Tollsare  collected  from  persons  who  pass  or 
travel  by  tbelr  own  conveyances  over  tbe  roads  or 
bridges  of  another."  They  are  distlngulsbed  from 
the  fare  charged  for  transportation.  State,  Jersey 
City  ft  B.  R.  Co.,  V.  HalKbt,  80  N.  J.  L.  447. 

Receipts  of  a  railroad  company  for  tbe  use  of  its 
road  by  anotber  company  are  **tolis"  within  the 
»7  L.  R  A. 


meaning  of  a  statute  taxing  groes  receipts  for 
tolls  and  transportation.  Com.  v.  Netr  York  P.  St 
O.R.CO.  14RPa.88. 

*'Toll  is  a  tribute  or  custom  paid  for  passage,  not 
for  carriage:  [always]  something  taken  for  a  lib- 
erty or  privilege,  not  for  a  service.**  Boyle  v. 
Pbiladelpbla  ft  R,  R.  Co.  M  Pa.  810;  Pennsylvania 
R.  Co.  V.  Sly,  06  Pa.  20b;  Cumberland  Valley  R. 
Co.*s  Appeal.  62  Pa.  218.  And  tbeae  cases  held  that 
a  limitation  of  tbe  tolls  to  be  taken  by  a  railroad 
company  does  not  apply  to  a  charge  for  transpor- 
tation. 

'**Toiris  a  Saxon  word  originally  signifying  a 
payment  In  towns,  markets,  and  fairs  for  goods  and 
cattle  bought  and  sold  there.**  Pennsylvania  Coal 
Co.  V.  Delaware  ft  H.  Canal  Co.  29  Barb.  002. 

*'  Toll  payable  at  a  fair  or  market  is  a  reasonable 
sum  of  money  due  to  the  owner  of  the  fair  or  mar- 
ket, upon  sale  of  tbings  tollable  wltbln  tbe  fair  or 
market,  or  for  stallage,  plccage,  or  the  like.**  Ba- 
con, Abr.,  Fairs  and  Markets, 

Compensation  for  services  is  not  regarded  as  a 
toll  Wltbln  the  meaning  of  this  note  except  in  tbe 
well-establisbed  exceptional  cases  of  ferries  and 
mills.  Wltb  tbese  exceptions,  tbe  word  is  used 
bere  to  describe  a  fixed  charge,  without  special 
contract,  for  a  privilege  or  liberty  open  to  any 
member  of  the  public,  on  payment  of  tbe  tolL 

In  earlier  times  tbe  subjects  of  toll  in  England 
were  numerous,  but  tbey  may  t>e  for  the  most 
part  classified  under  port  duties,  market  tolls,  and 
tolls  for  tbe  right  of  passage.  Tbey  seem  to  be  an 
outgrowtb  of  tbe  feudal  Idea  which  made  the 
King  tbe  owner  of  all  property  and  the  source  of 
all  privileges  enjoyed  by  the  people.  Thus  the 
great  variety  of  tolls  at  ports,  iadudlng  buoyage, 
anchorage,  beaconage,  ballastage,  keelage,  lastage. 
lestage,  moorage,  soavage,  shewage^  weij|lfa|^e, 
igitized  by ' 
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obase  and  operate  a  toll  road  does  not  exist  on 
tbe  termination  of  the  fraDCblae  of  the  oom- 
pany  which  conetructed  tbe  road. 
4.  The  state  i«  not  estopped  to  question 
tbe  riffbt  to  exercise  a  fraachiae  to  take  tolls  be- 
cause taxes  have  been  assessed  and  collected 
upon  tbe  property  after  tbe  expiration  of  tbe 
charter. 

(April  20. 1800.) 

ERROR  to    tbe   District    Court  for  Clear 
Creek  County  to  review  a  judgment  in 


favor  of  relator  in  a  quo  Mrarranto  proceediD^^ 
to  oust  defendant  from  the  exercise  of  a  f ran- 
cbise  of  collecting  toll.    Affirmed, 

Statement  by  Campbell,  J.: 

For  tbe  purpose  of  constructing  a  wagoa 
toll  road  from  Idaho  Springs,  in  Clear  Creek 
county,  Colorado,  along  Virginia  cafton,  to  the- 
dividing  line  between  Clear  creek  and  Oilpia 
counties,  there  was  organized  ob  the  20th  of 
December,  1865,  tbe  Virginia  Cafion  Wagon- 
Road  Company,  under  tbe  provisions  of  an  act- 


-wharfage,  and  cranaffe,  seem  to  be  based  quite  as 
much  ou  tbe  idea  that  the  Kin?  or  his  erraotees 
owned  the  landing  place  as  on  any  service  rendered. 
8o,  market  tolls,  iodudiog  stallage,  plccage,  peo- 
nage, muraRe,  and  toil-tum«  seem  to  be  based  on  the 
Idea  that  tbe  lord  of  the  manor  on  wbich  tbe  mar- 
ket was  held  was  the  owner  of  the  manor  and  all 
Its  privileges,  including  the  streets  upon  it. 

In  this  country  the  right  of  private  citizens  to 
ebargesuch  compensation  as  they  choose  for  the 
use  of  privileges  In  respect  to  their  property  or  for 
services  rendered  by  them  is  subject  to  but  few 
limitations. 

As  to  tbe  power  to  regulate  tolls,  rates,  or  prices 
in  general,  see  note  to  Winchester  9t  L.  Tump. 
Road  Co.  V.  Croxton  (Ky.)  88  L.  H.  A.  177.  This 
power  is  not  yet  very  clearly  and  certainly  de- 
lined.  But  so  far  a^  the  decisions  go  they  seem, 
without  exception,  to  reoogolxe  that  tbe  right  to 
take  tolls,  as  suoh,  is  subject  to  regulation  by  the 
government. 

A  writ  for  wrongfully  taking  toll  is  men- 
tioned In  Fitzherbert^s  Natura  Brevlum.  618,  note, 
and  from  that  day  to  this  the  right  to  take  tolls  has 
been  usually  deemed  to  be  a  franchise. 

In  the  case  of  corporations,  since  they  derive 
their  powers  from  tbe  state,  it  Is,  of  course, 
plain  that  they  cannot  take  tolls  unless  they  are 
authorized  by  the  state  to  do  so.  That  they  cannot 
take  tolls  without  a  franchise  goes  without  saying. 

ILMWm. 

No  oases  have  been  found  in  which  the  question 
has  been  directly  decided  or  presented  as  to  tbe 
right  to  operate  a  mill  and  take  tolls  for  its  use 
without  a  license.  The  right  of  citizens  to  engage 
in  any  lawful  business  has  seemed  by  common  con- 
sent to  include  the  right  to  build  and  operate  a 
mill  and  take  tolls  in  the  usual  way,  but  the  amount 
of  tolls  that  may  be  taken  bas  been  held  subject  to 
regulation  by  statute.  See  on  page  182  of  38  L. 
K.  A.  in  nofe  as  to  legislative  power  to  fix  tolls, 
rates,  or  prices. 

In  the  dissenting  opinion  of  Mr.  Justice  Miller  in 
the  case  of  Lake  Superior  ft  M.  B.  Oo.  v.  United 
States.  WU.  8.44S.28L.  ed.  986,  ft  is  said  that 'in 
this  country  there  Is,  and  has  been,  a  class  of  mills 
run  by  horse  power,  where  the  owner  of  the  grain 
furnished  the  horses,  and  the  other  party  the  mill.^* 
For  grinding  at  such  a  mill  the  charge  is  more 
properly  called  a  toll  than  in  the  case  of  other 
mills  where  tbe  miller  does  all  tbe  work. 

m.  Femu, 
a.  In  geuerdU 

Most  oases  about  tbe  right  to  operate  a  ferry 
without  a  license  or  franchise  have  been  in  rela- 
tion to  ferries  forming  parts  of  pubUo  highways, 
but  tbe  decisions  and  dicta  so  far  as  they  have 
touched  the  question  are  generally  agreed  in  tbe 
declaration  that  even  on  one*s  own  land  be  cannot 
maintfiln  a  ferry  for  transporting  the  public  gen- 
erally at  fixed  tolls  without  a  f  raocbisa 

The  definition  of  a  ferry  given  in  Termes  de  la 
I^y  is:  '*A  liberty,  by  prescription  or  the  King*s 
87  L.  K.  A. 


grant,  to  have  a  boat  for  passage  upon  a  great- 
stream  for  carriage  of  borses  and  men  for  reason- 
able toll.*'  Cited  in  State  v.  Hudson  Ck>unty  Free- 
bolders,  23  N.  J.  L.  2C». 

A  ferry  Is  a  franobiae  which  can  only  be  set  up- 
by  royal  license  or  grant.  Comyns*  Disrest  Piscary 
B,  citing  Churchman  v.Tunstal,  Hardres,ie3. 

Ferry  privileges  were  anciently  said  to  belong- 
to  the  sovereign  and  exercisable  by  private  per* 
sons  only  under  tbe  royal  license  or  grant,  but 
in  North  ft  South  Shields  Ferry  Go.  v.  Barker,  9r 
Ezch.  149,  the  ferry  right  involved  was  granted  by 
act  of  Parliament. 

'"Tbe  right  to  establish  and  keep  a  ferry  i9«  in. 
law,  termed  a  franchise.  In  England  f  rancbisee  are- 
understood  to  be  royal  privileges,  in  the  bands  of  a. 
subject.  In  this  country  they  are  deemed  pri  vileges- 
oonf erred  by  government.  They  rank  as  estates- 
among  incorporeal  hereditaments,  and  are  founded 
on  grant  or  prescription.**  Benson  v«  New  York*. 
10  Barb.  2Si. 

*' A  ferry  is  pubUd  juris.  Tt  is  a  franchise  that  no- 
one  can  erect  without  a  license  from  the  Crown:  and 
when  one  is  erected,  another  cannot  be  erected, 
without  an  ad  quod  damnum.  If  a  second  is  erected- 
without  a  license,  tbe  Crown  has  a  remedy  by  quo- 
warranto,  and  the  former  grantee  has  a  remedy  br 
action.    Blissett  v.  Hart,  Willes  Rep.  612,  note. 

It  Is  a  principle  of  the  common  law  that  ferriea> 
are  publiei  juris  and  can  be  granted  by  the  sover- 
eign power.  From  this  it  follows  that  riparian, 
possessors  are  not  thereby  entitled  to  the  franchise.. 
Mills  V.  St.  Clair  County  Comrs.  4  III.  58. 

'*Tbe  right  to  keep  a  public  ferry  has  generally,  in^ 
this  country,  been  conceded  to  rest  upon  legisla- 
tive authority.**   Carroll  ▼.  Campbell.  108  M0.6SO- 

Tbe  right  of  estabiisblng  public  ferries  is  in  the 
legislature.    Bush  v.  Peru  Bridge  Ca  8  Ind.  21. 

The  charging  of  toll  or  ferriage  for  passing  or 
carrying  travelers  over  or  across  a  public  bridge - 
or  ferry  is  a  franchise  subject  to  the  regulation, 
and  control  of  the  legislature  or  of  tbe  municipal 
authorities  to  which  it  has  been  committed  by  tbe 
legislature.  Hudson  v.  Cuero  Land  ft  E.  Co.  47 
Tex.  66, 26  Am.  Etep.  288;  Smith  v.  Harkins,  8  Ired. 
Eq.  613.  44  Am.  Dec.  83. 

Tbe  grant  of  a  ferry  license  Is  within  the  police- 
power  of  a  state.  Fanning  v.  Gregolre,  57  U.  S. 
16  How.  634. 14  L.  ed.  1047;  Conway  v.  Taylor,  66  U. 
&  1  Black,  608, 17  L.  ed.  191. 

A  ferry  franchise  being  the  creature  of  sover- 
eign power,  no  one  can  exercise  it  without  the- 
consent  of  tbe  state,  and  when  pursuant  to  regu- 
kitlons  prescribed  by  the  legislature  for  tbe  general 
good  it  is  granted  in  terms  exclusive,  the  law  takes- 
care  that  tbe  grant  be  not  violated  and  its  value 
Impaired.   Murray  v.  Menefee,  20  Ark.  661. 

The  right  of  ferriage  is  a  right  vested  in  the  sov- 
ereign, and  may  be  granted  to  individuals  by 
special  act  or  given  to  certain  persons  by  general^ 
act  of  the  le«ri8iature,and  when  so  aranted  becomes- 
a  franchise  in  tbe  person  to  whom  it  Is  granted, 
and  when  unlimited  as  to  time  ts  a  perpetual  right. 
Multnomah  County  v.  Knott,  6  Or.  279. 

Tbe  right  to  establish  ferries  is  an  Incident  at 
sovereignty  and  no  individual  bas-a.rlgbt  to  estab- 
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of  the  territory  of  Colorado  ooocernioff  cor- 
porations, approved  March  11, 1864.  Said  com- 
pany  constructed  the  road,  and  from  its  com- 
pletion until  the  22d  of  October,  1881,  main- 
tained and  operated  the  same  as  a  toll  road,  and 
collected  the  tolls,  as  prescribed  bv  law.  Under 
this  act  the  term  of  existence  of  the  company 
was  for  twenty  years  from  the  date  of  its  in- 
corporation. On  the  2ad  day  of  October,  1881 , 
the  plaintiff  in  error  herein. the  Virginia  Cafion 
Toll  Road  Company,  was  incorporated  under 
the  provisions  of  an  act  of  the  legislature  of  the 


state  of  Colorado  concerning  corporations,  ap- 
proved March  14,  1877.  which  limits  the  term 
of  its  existence  to  twenty  years.  This  latter 
company  was  incorporatied  for  the  purpose  of 
acquiring  (and  it  did  acquire,  so  far  aa 
they  could  be  alienated)  all  the  rights,  prop- 
erties, and  franchises  of  said  first  Qorporatioo. 
The  plaintiff  in  error  was  not  orgnnized  to 
build,  nor  did  it  construct,  a  road  between  the 
points  named  in  its  articles  of  incorporation » 
but  acquired  from  the  wagon -road  company » 
and  operated  the  toU  road  which  was  located 


lish  a  ferry  without  the  permirolon  of  theffovem- 
ment.    Stark  v.  M'Gk>wen,  1  Nott.  ft  M'C.  387. 

A  ferry  f  rancblse  must  be  conferred  by  the  flrov- 
ernment,  mutt  be  founded  upon  a  grantor  license 
or  upon  prescription  wbich  presumes  the  existence 
of  such  ffrant  or  lloeose.  Proaser  v.  Wapello 
County,  18  Iowa,  827. 

A  party  cannot  set  up  a  public  ferry  franchise, 
even  on  bis  own  land,  without  the  consent  of  the 
sute.    Prosser  v.  Wapello  County,  18  Iowa,  8ST. 

**A  ferry  franchise  is  with  us  the  creature  of  our 
statute  law:  and  the  Instances  are  extremely  rare 
of  a  grant  of  It  to  Individuals  personally."  Somer- 
ville  V.  Wlmblsh,  7  Gratt.  a06w 

The  rUrht  to  run  a  ferry  boat  for  public  accom- 
modation, and  to  charge  tolls,  is  a  franchise.  Gel- 
ooDda  V.  Field.  108  111.  419;  McBoberts  v.Washbume* 
10  Minn.  88. 

It  is  said  in  Dane^  Aliridflrment,  vol.  2.  p.  688, 
that  as  early  as  1641,  the  leflrislature  of  Massachu- 
setts passed  a  law  for  the  resrulation  of  ferries, 
wbich  was  revised  in  1797.  By  the  first  section  of 
the  latter  act  no  person  was  allowed  to  keep  a  ferry 
**ao  as  to  demand  or  receive  pay**  without  a  license. 

Bo  it  is  said,  in  Day  v.  Stetson,  8  Me.  866:  '*As  early 
as  1641  [Col.  ft  ProT.  Laws,  IKQ.  which  was  only 
thirteen  years  after  the  date  of  the  first  charter,  an 
act  passed  relatinfr  to  ferries:  but  bow  granted, 
for  wbat  periods,  or  by  wliat  tenure,  does  not  ap- 
pear. ...  By  the  provincial  statute  of  tbe  seventh 
of  Wm.  nL  [CoL  ft  Prov.  Laws,  280],  it  was  pro- 
vided that  no  person  should  there  afterwards  at- 
tempt to  keep  a  ferry,  so  as  to  demand  or  receive 
pay,  unless  upon  license  first  bad  and  obtained.** 

The  power  of  a  city  to  prohibit  tbe  operation  of 
ferries  within  its  limits  without  a  license  is  not 
included  in  the  power  'to  regulate  ferries.** 
Duckwall  V.  Mew  Albany,  25  Ind.  288;  Sballcross  v. 
JeffenonvlUe.  26  Ind.  198. 

Under  Arkansas  statutes  no  person  can  keep 
a  ferry  and  collect  tolls  without  a  license.  Hanger 
V.  Little  Bock  Junction  K.  Co.  fie  Ark.  61;  Organ 
V.  Memphis  ft  L.  B.  U.  Co.  51  Ark.  235. 

Bo  the  right  to  keep  a  public  ferry  for  toll  in 
Alabama  has  been  a  franchise  since  the  year  18E0 
u  nder  the  statutes  of  that  state.  Milton  v.  Uaden, 
82  Ala.  80,70  Am.  Dec.  628. 

And  under  North  Carolina  statutes  the  right  to 
ferriage  and  tolls  is  subject  to  the  control  of  tbe 
county  court.  Smith  v.  HarUns,  8  Ired.  Bq.  618, 44 
Am.  Dec.  88. 

No  one  la  permitted  bj  Texas  statutes  to  keep  a 
public  ferry  and  coarge  fees  without  a  license. 
Tugwell  V.  Bagle  Pass  Ferry  Co.  74  Tex.  482.  The 
same  is  true  of  the  statutes  of  other  states. 

An  indictment  for  keeping  a  ferry  without  a  li- 
cense was  involved  in  the  case  of  Wheat  v.  State,  6 
Mo.  455,  but  there  was  no  claim  made  of  the  right 
to  keep  It  wltbout  a  Itoense. 

A  vessel  having  a  license  from  the  United  States 
to  ply  in  the  harbor  and  bay  of  New  York  has  no 
right  to  make  hourly  trips  for  so-called  '*azour- 
sions**  from  one  side  of  the  Hudson  river  to  the 
other,  thereby  Interfering  with  and  prejudicing 
tbe  owners  of  a  ferry  franchise.  Midland  Ter- 
minal ft  F.  Co.  V.  Wilson,  28  N.  J.  Bq.  687. 
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The  owner  of  a  vessel  engaged  In  carrying  trade 
on  the  Mississippi  river,  tbe  vessel  bemg  duly  of- 
ficered and  licensed,  does  not  have  the  right  to 
maintain  a  ferry.    Carroll  v.  Campbell,  106  Mo.  5fi0. 

Avessel  having  a  coasting  license  and  enrolled  un> 
der  the  laws  of  tbe  United  States  Is  not  thereby  en- 
titled to  operate  as  a  ferry  across  a  navlarable  river 
between  states  to  the  detriment  of  one  who  has  an 
exclusive  ferry  privilege.  Conway  v.  Taylor,  68  U. 
8. 1  Black,  608, 17  H  ed.  191.  But  the  ezclusiveneea 
or  infringement  of  ferry  franchises  it  is  not  In- 
tended to  discuss  here. 

Using  a  boat  to  carry  persons  across  a  stream- 
was  held,  in  State  v.  Wise,  7  Ind.  645.  not  to  consti- 
tute an  offense  under  the  statutes  prohibiting  fer- 
ries without  a  license  wlthm  a  certain  distance 
from  a  licensed  ferry,  where  it  did  not  appear  that 
there  was  any  licensed  ferry  on  tbe  stream. 

**IciSa  well-settled  principle  of  common  law  that 
no  man  may  set  up  a  ferry  for  all  passengers  with- 
out prescription  time  out  of  mind,  or  a  charter 
from  the  King.  He  may  make  a  ferry  for  his  own- 
use,  or  the  use  of  bis  family,  but  not  for  the  com- 
mon use  of  all  the  K1ng*s  subjects  passing  that 
way.**  Enfield  Toll  Bridge  Co.  v.  Hartford  ft  N- 
H.  R.  Co.  17  Conn.  40, 42  Am.  Dec  716,  citing  Har- 
graves.  Law  Tracts,  chap.  2,  p.  6;  and  Hunter  v» 
Moore.  44  Ark.  184,  51  Am.  Bep.  669. 

A  bond  for  a  ferry  license  when  required  by 
statute  cannot  be  regarded  as  a  voluntary  bond  on 
tbe  ground  that  independently  of  statutory  enact- 
menta  a  person  was  under  no  moral  obligation  to 
give  a  bond  before  he  could  exercise  tbe  prlvlleg*^ 
of  keeping  a  ferry  boat  upon  hia  own  land  and  de- 
mand compensation  from  those  who  received  hia 
services.    Johnson  v.  Brskine,  9  Tex.  1. 

An  Information  in  the  nature  of  a  quo  warranto- 
was  discharged  in  Bex  v.  Beynell,  2  Strange,  1161, 
**because  it  only  appeared  he  took  money  of  pea- 
sengers,  wbloh  Is  not  setting  up  an  exclusive- 
right,**  although  it  is  held  that  such  an  informa* 
tion  would  He  for  claiming  an  exclusive  ferry. 

In  an  endeavor  to  harmonize  sections  of  a  stat-^ 
ute  which  provided  that  tbe  owner  of  land  on  both 
sides  of  a  stream  may  eetaUish  a  ferry  and  charge 
toll  for  crossing,  but  in  another  place  providing 
that  a  public  ferry  is  a  franchise  and  that  the 
owner  of  the  land  does  not  have  tbe  right  to  estab- 
lish a  public  ferry,  the  court  limited  the  former  to^ 
a  private  ferry  by  which  a  man  might  occasionally 
take  over  a  neighbor  and  take  pay  for  it  without 
making  this  a  constant,  regular  business,  and  a 
public  ferry  one  which  is  open  to  all  with  regular 
fare  established,  on  which  the  ferryman  is  a  com- 
mon carrier  bound  to  take  all  who  come  and  to> 
keep  his  ferry  in  good  order.  Greer  v.  Hauga- 
book,47Ga.282. 

It  is  said  in  Averett  v.  Brady.  20  Ga.  628,  in  dls- 
oussing  the  amount  of  mesne  profits  payable  by  a 
trespasser  for  seizing  a  ferry  landing,  that  the 
plaintiff  without  legislative  authority  might  have 
charged  passengers,  being  the  owner  of  the  land- 
ing, and  that  the  defendant  did  charge  and  has 
shown  no  authority  for  it.  It  Is  added  that  while 
proceeds  of  ferries  conld  have  been  claimed  by  tbe 
Grown  In  England,  In  this  oottntry-sinoe  the  vear 
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and  built  by  the  first  company,  and  appro- 
priated the  same  to  its  own  use;  and.  ever  since 
the  date  of  incorporation  of  the  toll-road  com- 
pany, it  has  used  and  operated  the  road  built 
by  Uie  wagon-road  company,  and  has  erected 
and  maintained  a  toll  eate  thereon,  and  has 
•collected  toll,  and  stul  maintains  its  toll 
i;ate  on  said  road«  and  proposes  to  collect  toll, 
^  it  is  said,  without  any  right  or  authority. 
The  people,  etc.,  on  the  relation  of  Vivian, 
through  the  act  of  the  district  attorney  of  the 
proper  judicial  district,  died  in  the  district 
•court  of  Clear  Creek  county  this  suit  in  the 


nature  of  a  quo  warranto,  asking  that  the  de- 
fendant toll-road  company  (plaintiff  in  error 
here),  be  excluded  from  the  exercise  of  iu  as- 
sumed franchise  to  collect  tolls,  and  that  tbe 
corporation  be  dissolved.  The  defendant  filed 
its  demurrer  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  demurrer  was  overruled; 
and,  upon  the  defendant's  announcement  that 
it  would  stand  by  the  demurrer,  the  court  en- 
tered a  decree  excluding  the  defendant  com- 
pany from  the  further  exercise  of  any  of  its 
alleged  rights  under  its  charter,  and  adjudging 


1776tbere  was  never  any  such  popular  preroffatl re 
«8  oould  claim  for  tbe  put)lio  treasurj  tbe  prooeeds 
of  unlicensed,  uoirranTed  ferries.  Tbe  court  also 
•cites  Grant  on  Ck>rporatiOD8, 196  (188),  to  tbe  state- 
tnent  tbat  Information  quo  warranto  does  not  lie 
tor  merely  taking  money  of  passengers,  and  says: 
**Tbls  last  decision  would  seem  to  recognize  the 
right  of  the  owner  of  land  through  which  a  stream 
passes  to  establish  a  ferry  and  charge  tolls  without 
the  grant  ot  such  authority  from  the  sovereign 
power.**  After  adding  that  the  statute  of  tbe  state 
gave  tbat  right,  it  says:  '*If  the  rigbt,  however, 
pre-existed  In  the  owners  of  the  land,  this  act  only 
affirmed  It  and  went  one  step  further,  which  the 
4egislature  unquestionably  had  the  power  to  do, 
and  protected  the  community  from  extortion  by 
«he  enaction  of  ezceeslve  tolto."  It  seems,  however* 
that  these  statements  respecting  tbe  rigbt  of  an  in- 
dividual to  set  up  a  ferry  over  a  stream  on  bis  own 
dand  without  license  were  somewhat  obiter. 

Borne  considerations  respecting  tbe  public  regu- 
lation of  ferries  are  suggested  in  Cooper  v.  Smith, 
"9  Berg,  ft  R.  86, 11  Am.  Dec.  658,  as  follows:  'Tbere 
■are  few  ferries  whose  landing  place  is  not  a  public 
highway;  ferries  would  become  a  property  in  com- 
mon, subject  to  continual  strife,  and  where  the 
-strongest  must  ever  prevail.  The  common  law  to 
prevent  this  confusion  assigns  tbe  exclusive  right 
of  all  property  capable  of  being  so  enjoyed,  to 
^ome  determinate  owner.  It  has  assigned  to  the 
-owner  of  the  soil  the  riirht  of  landing  on  bis  own 
EOil,  on  the  banks  of  all  navigable  rirers.  The  late 
•proprietors  of  Pennsylvania  claimed  a  right  by 
prerogative  to  grant  patents  for  ferries:  but  they 
never  did  grant  a  patent  where  the  party  was  not 
possessed  of  lands  on  both  sides  of  the  water,  or  at 
•least  had  not  the  permission  of  the.owner  of  the 
^landing.** 

b.  Privtteoe  of  landnwner. 

It  is  necessarily  implied  in  all  the  decisions  that 
'hold  a  franchise  to  be  necessary  for  a  ferry  that 
mere  ownership  of  the  land  does  not  include  tbe 
right,  but  tbe  landowner  is  usually  held  to  have 
the  first  right  to  a  franchise  If  It  shall  be  granted 
ix>  anyone.  Indeed,  the  ownership  of  tbe  soil  is 
-flufflcient  to  prevent  tbe  enjoyment  of  a  ferry  fran- 
chise by  anyone  except  tbe  owner  until  the  rigbt 
of  landing  upon  his  ground  has  been  in  some  way 
acquired. 

A  ferry  is  not  incident  to  tbe  land,  but  arises  out 
of  a  license.  Tbe  owners  of  tbe  land  on  the  mar- 
gin of  tbe  river  can  lease  it  for  a  boat  or  ferry  land- 
ing, but  this  Is  all  they  can  do,  unless  they  have  a  li- 
cense to  keep  a  ferry  at  that  place.  Stark  v. 
Miller.  8  Mo.  47a 

On  the  ground  that  a  ferry  franchise'is  not  an  in- 
cident to  the  ownership  of  land,  and  that  a  party 
'«annot  exercise  such  a  franchise  on  his  own  land 
without  the  consent  of  the  state,  but  that  such 
/franchises  are  creatures  of  the  sovereign  power 
which  it  may  grant  or  refuse  at  pleasure,  it  is  held, 
4n  Trustees  of  Schools  v.  Tatman,  18  111.  87,  that  tbe 
grant  of  tbe  sixteenth  section  In  a  township  for  the 
4J7  L.  R.  A. 


I  use  of  schools  does  not  include  a  francbtse  to  keep 
a  ferry  on  that  section. 

Riparian  ownership  on  a  river  does  not  give  the 
right  to  operate  a  ferry  to  and  from  bis  land.  Mo- 
Koberts  v.  Wasbbume,  10  Minn.  28;  Prosser  v. 
Wapello  Ck>unty,  18  Iowa.  8S7. 

Tbe  owner  of  the  soil  on  one  bank  of  a  stream 
where  a  public  road  crosses  it  is  not  entitled,  as  a 
matter  of  right,  to  a  public  ferry  franchise.  Bell 
v.Clegg,S5Ark.M. 

Tbe  statement  in  Saville,  11,  pi.  29,  tbat  the  ex- 
chequer chamber  had  held  that  In  every  ferry 
the  land  on  both  sides  of  the  water  ought  to  be- 
long to  the  owner  of  the  ferry  is  disapproved  in 
Peter  v.  Kendal,  6  Ban.  ft  a  706. 

**It  does  not  appear  that  tbe  right  to  keep  a 
ferry,  and  to  demand  and  receive  toll,  either  in 
Bngland  or  in  this  country,  has  at  anytime  been 
incident  or  appendant  to  any  estate  in  land. 
.  .  .  Itcouldnotbedonebyanyauthoritysbort 
of  the  legislative  power.**  Day  v.  Stetson,  8  Me.  86S. 

The  owners  of  Ijund  on  a  stream  under  grants 
from  the  state  do  not  take  as  an  appurtenance 
the  privilege  of  keeping  a  public  ferry,  although 
they  do  take  a  rigbt  of  private  ferry  for  them- 
selves and  their  families.  Harrison  v.  Young,  9 
Oa.860. 

In  Bell  V.  Clegg,  25  Ark.  26,  a  ferry  franchise  had 
been  granted  to  each  of  the  owners  of  the  respect- 
ive banks  of  a  stream  where  it  was  crossed  by  a 
public  road,  and  one  of  them  had  leased  his  right  to 
the  other,  and  on  the  expiration  of  tbe  rigbt  was 
refused  a  renewal  of  tbe  license  by  the  county 
court.  It  was  beld  that  be  bad  no  absolute  right  to 
a  license,  and  that  he  was  not  entitled  to  share  in 
tbe  receipts  of  the  ferry  that  was  operated  under 
a  license  by  the  opposite  riparian  proprietor. 

But,  although  tbe  sole  and  exclusive  right  to 
transport  persons  over  watercourses  for  tolls  be- 
longs to  tbe  sovereign  a  grant  of  the  privilege  to 
another  than  the  owner  of  the  land  without  good 
reason  for  so  doing  is  an  act  of  Injustice  to  such 
owner.  Consequently  a  grant  to  one  of  several 
tenanCR  in  common  of  the  exclusive  rigbt  of  keep- 
ing a  ferry  and  receiving  tolls,  made  without 
notice  to  tbe  others,  is  held  void.  Pipkin  v.  Wynns, 
2  Dev.  L.  402. 

It  is  deemed  matter  of  common  right  when  a 
grant  of  a  ferry  franchise  is  made  to  a  subject  that 
it  should  be  made  to  the  owner  of  tbe  soil  where 
the  ferry  is  to  be  kept.  Nashville  Bridge  Co.  v. 
Shelby,  10  Yerg.  280. 

Since  a  ferry  is  a  franchise  the  party  who  has  tbe 
grant  of  it  is  not  subject  to  account  for  the  profits 
thereof  to  the  owner  of  the  land  on  a  rescission  of  a 
contract  for  the  land  which  had  been  fraudulently 
obtained.    Sparks  v.  White.  7  Humph.  86. 

Tbe  dedication  of  flrround  for  a  public  road  gives 
no  right  IX)  others  to  use  it  as  the  landing  place  of  a 
ferry.  Cooper  v.  Smith,  0  Serg.  ft  R.  26,  II  Am. 
Dec.  668. 

0.  Termination  of  francMte, 

Tbe  privilege  of  maintaining  a  terry  which  is 
merely  an  incident  to  a  turnpike^ranohlsf  falls 
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that  the  defendaDt  oorporation  be  dissolyed. 
From  this  Judgment  the  defendaDt  comes  by 
writ  of  error  to  this  court,  and  the  errors  as- 
«igQed  are  the  ruling  of  the  court  upon  the 
demurrer,  and  the  entering  of  this  Judgment 

Meun.  J.  N.  Smith*  C.  C.  Post*  and  Tel- 
ler, Orahoodt  ib  Morifan  for  plaintifT  in 
«rror. 

Mr,  A.  D.  Bullle*  for  defendant  in  error: 
Toll  roads  are  public  highways.    The  only 
difference  between  them  and  a  common  high- 
way is  that  instead  of  being  made  at  the  pub- 


lic expense  they  are  made  by  a  corporation  who 
is  to  be  reimbursed  for  the  cost  of  construction 
and  maintenance  by  being  given  the  right  to 
collect  tolls  thereon,  for  the  period  named  in 
the  charter. 

Peoj^,  El  Dorado  County, y,David9ori,  79  Cal. 
166;  PeopU,  El  Dorado  County,  v.  O^Keefe,  79 
Cal.  171:  State,  Boardman,  v.  Lake,  8  Nev. 
276;  State,  Keith,  T.  Dayton  db  F.  ToU  Hood 
Co.  10  NeT.  155. 

When  the  charter  of  the  company  which 
ooDslrucied  the  road  expired  the  road  was 
then  freed  from  this  right  to  collect  tolls,  and 


-vrtth  the  revooatlon  of  tbe  turnpike  franohlse. 
DaroeU  ▼.  State,  48  Ark.  8S1. 

The  exercise  of  a  ferry  privilege  by  a  town  under 
4eRi8latlve  authority  is  subjeoc  to  a  revocation  of 
that  authority,  and  an  attempt  to  ezerolie  It  there- 
after may  be  prevented  by  injunction.  Bast  Hart- 
ford V.  Hartford  Bridge  Oo.  61  U.  &  10  How,  510, 18 
Ii.ed.58a 

The  rule  that  an  unlioeosed  ferry  is  unlawful  is 
applied  in  many  cases  in  which  it  is  assumed  or  re- 
cited without  being  oonteeted*  and  the  question 
really  at  issue  is  the  effect  of  it  to  Impair  the  ferry 
franchise  owned  by  another  person.  Cases  of  that 
olasi  are  numerous,  bat  as  the  question  involved 
in  them  is  the  protection  of  a  franchise  that  has 
tteen  granted  to  another  rather  than  the  right  to 
operate  a  ferry  without  a  franchise,  they  are  not 
•here  collected. 

The  nature  of  the  property  right  In  a  ferry  fran. 
•chlse  and  the  effect  of  prescription  to  establish 
the  right,  are  questions  which  are  not  here  en- 
tered upon. 

IV.  OamdM  or  dthtir  witeryoatge, 

Asdistlnguisbed  from  tolls  for  transportation  on 
ferries,  the  tolls  for  use  of  canals  or  waterways  are 
for  the  mere  privilege  of  passnge.  These,  so  far  as 
they  are  altogether  on  private  property  and  not 
navigable  waterways  in  their  natural  condition, 
eeem  to  be  parallel  to' roads  or  bridges  so  far  as  the 
tight  of  the  state  to  require  a  franchise  is  con- 
•cerned.  In  case  of  navigable  waterways  the  right 
of  tbe  state  is  plain,  as  such  waterways  are  every* 
where  regarded  as  belonging  to  the  public.  But 
4n  some  cases  the  government  has  granted  the 
right  to  take  toUs  for  passage  over  waterways 
chat  were  not  naturally  navigable  but  imper- 
fectly so  in  consideration  of  their  improvement  at 
private  expense. 

A  canal  company  has  not.  as  owner  of  the  canal, 
the  common-law  right  of  owners  to  exact  compen- 
sation for  the  use  of  their  property,  but  has  no 
rights  of  property  except  those  conferred  by  its 
charter.  Sturgeon  Bay  ft  L.  M.  Canal  ft  Harbor  Co* 
w,  Leatham,  164  IlL  280. 

In  respect  to  a  claim  by  a  canal  company  to  tolia 
for  paasengen  on  boats  which  went  through  the 
canal  without  payment  of  tolls,  it  is  said,  in  Perrlne 
T.  Chesapeake  ft  D.  Canal  Co.  60  U.  a  9  Hovr.  178, 18 
li.  ed.  06:  ''As  no  power  Is  given  to  this  corpora- 
tion to  demand  toll  from  pasBengers,  or  from  ves- 
•eels  on  account  of  the  passengers  on  board,  it  is 
very  clear  that  no  such  power  can  be  exercised  and 
no  such  toll  lawfully  taken.** 

The  right  of  ao  individual  under  the  Klng*s 
dlcense  to  raise  locks  upon  a  public  navigable  river 
and  charge  toll  for  passing  through  them  is  sus- 
tained in  Juxon  V.  Tbornblll,  Cro.  Car.  188. 

The  right  to  take  tolls  for  the  use  of  an  Improved 
waterway  may  be  granted  by  the  state  as  compen- 
•sation  for  tbe  Improvements.  Benjamin  v.  Manis- 
tee River  Improv.  Co.  42  Mich.  628:  Nelson  v.  Che- 
^ygan  Slackerwater  Nav.  Co.  44  MIoh.  7,  38  Am. 
eep.  188;  Wisconsin  River  Improv.  Co.  v.  Manson, 
48  Wis.  266.  28  Am.  Rep.  542t  Manistee  River  Im- 
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prov.  Co.  V.  Rands,  58  Mich.  508,  Affirmed  Sands  v. 
Manistee  River  Improv.  Co.  128  U.  6. 288,  8L  L.  ed. 
148. 

Such  exaction  of  tolls  under  a  state  statute  for 
the  use  of  an  improved  waterway  is  not  a  depriva- 
tlon  of  property  without  4ue  precess  of  law. 
Sands  V.Manistee  River  Improv.  Co.  128  U.  S.  284, 
81 L.  ed.  151.  In  such  a  transaction  there  is  only  an 
exchange  of  money  for  its  supposed  equivalent, 
and  the  court  likens  it  to  the  payment  by  a  traveler 
for  lodgings  In  a  public  inn. 

Owners  of  a  canal  made  on  their  own  soil  around 
the  falls  of  a  river  with  looks  and  gates  so  that  it  is 
navigable  cannot,  when  they  have  been  incorpo- 
rated with  tbe  privilege  to  take  toll  for  the  use  of 
the  canal  during  a  period  of  years,  oontinue  to  take 
tolls  after  the  expiration  of  that  period.  If  the 
charter  was  accepted  by  the  grantees,  the  works 
erected  under  it  and  dedicated  and  held  out  to 
public  use,  and  a  toll  taken  according  to  the  chsrter 
for  twelve  years,  it  is  clear  that  no  person  can  now 
have  a  right  to  demand  any  toll  for  passing  the 
locks  unless  such  demand  is  authorized  by  the  legis- 
lature. Statev.01cott,6N.H.74{OlcottY.Banttll. 
4N.H.587. 

Reasonable  compenaation  may  be  charged  by  the 
owner  of  a  mill  dam  for  slipping  logs  through  a 
slip  at  the  dam  where  this  is  on  a  little  stream  thai 
cannot  in  its  natural  state  be  used  for  floating  loirs* 
The  owner  may  improve  his  watercourse  by  dams, 
locks,  or  otherwise,  and  withhold  their  use- from  all 
who  will  not  make  him  a  reasonable  compensation. 
Wadsworth  v.  Smith.  11  Me.  278, 26  Am.  Dec.  526. 

Toll  taken  by  Gloucester  for  passage  by  the  river 
was  sustained  by  prescription  in  21  Hen.  vn.  f  ol. 
16,  as  quoted  in  Hill  v.  Hanks,  2  Bulst.  203,  and 
Smith  V.  Shepherd,  Cro.  Ella.  pt.  2  p.  TIL 

y.  To&  roads  and  bridoee, 

a.  In  aen&roL 

As  in  the  ease  of  ferries  so  In  case  of  bridges 
or  toll  roads,  it  is  generally  agreed  that  they  can- 
not be  maintained  even  when  entirely  on  private 
premises  without  a  franchise  when  the^  are  open 
to  the  public  indiscriminately  on  payment  of 
the  regular  tolL  The  ground  of  this  doctrine  does 
not  seem  to  have  been  very  clearly  declared.  It 
may  be  said,  as  it  has  been  said  in  some  cases,  that 
the  opening  of  such  a  way  across  private  premises 
and  offering  ita  use  to  tbe  general  public,  subject 
only  to  the  tolls,  constitute  a  dedication  to  the 
public,  but  it  would  seem  that  if  so  the  dedication 
might  on  principle  be  made  on  oondition  of  the 
payment  of  tolls,  and  that  there  ought  to  be  no 
reason  why  any  nuin  who  chose  might  not  open  a 
road  for  public  use  subject  to  this  condition. 

The  ultimate  reason  for  denying  this  right  seems 
to  be  that  public  policy  requires  some  govern- 
mental regulation  of  such  roads  in  order  to  pre- 
vent tbe  collection  of  exorbitant  rates  from  trav- 
elers who  might  be  unfamiliar  with  the  locality 
and  while  attempting  to  foltow  the  usual  course  of 
travel  be  unreasonably  mulcted.  A  further 
ground  of  public  policy  would  beffid  nrevehtloa  «•/ 
igitized  by  VjD^ 


T16 


Colorado  Supbimb  Court. 


Anu^ 


oonld  not  be  again  burdened  witb  it  by  lein- 
corporation. 

People,  El  Dorado  County,  ▼.  Danidion,  79 
Cal.  166;  People,  El  Dorado  County,  Y.i/Ketfe, 
79  Cal.  171;  8taU,  Boardman,  y.  Lkke,  8  NeT. 
276;  State,  Keith,  y.  Dayton  d  V.  IbU  Hood 
Co.  10  NeY.  155;  State,  Qreen,  y.  Lawrence 
Bridge  Co.  22  Kan.  488. 

Messrs,  Story  Sb  Steveiuiy  amiei  eurim: 

Property  rights  cannot  be  confiscated  by  the 
state  or  preYented  from  dcYolYing  according  to 
the  ordinary  rules  of  equity. 

Morawetz,  PriY.  Corp.  §§  1081-1088. 


Our  statute  expressly  proYides  on  the  disso- 
lution of  a  corporation  for  the  appointment  or 
a  receiver  of  the  property  and  for  the  distribu- 
tion of  the  assets  as  commanded  by  the  decree* 
of  the  court 

Mills,  Anno.  Stet  g  497. 

The  command  of  the  court  will  be  for  tho^ 
distribution  of  the  property  on  equity  princi- 
ples. 

Morawetz,  PriY.  Corp.  %  1086;  Sioord  y. 
Wiekertham.  29  Kan.  746. 

Unless  there  is  an  express  contract  between* 
the  state  and  Uie  incorporators,  the  state  cannot 


the  disputes  that  mltrlit  arise  between  traYelenand 
private  owoers  of  toll  roads  if  there  was  no  reffula. 
tion  of  them.  Whatever  may  be  the  true  basis  of 
the  doctrine,  it  must  be  regarded  as  well-settled 
law  that  toll  roads  or  bridges  oan  be  maintained 
only  under  a  franchise.  The  deoisions  to  this  effect 
are  numerous. 

'Tbe  right  to  reoeiYe  compensation  for  the  trans, 
portation  of  traYelers  and  others  across  a  river  on 
a  public  highway  is  at  common  law  a  franchise  of 
the  Grown.  And  this  from  the  nature  of  the  right 
is  almost  necessarily  so.  For  no  greater  cyH  could 
well  be  Imagined  than  the  unrestrained  power  on 
tbepartof  IndiYiduals  to  exact  from  the  traveler, 
who  cannot  brook  delay  or  stipulate  for  terms, 
whatever  cupidity  might  dictate.**  NashvUie 
Bridge  Go.  v.  Bbelby,  10  Yerg.  280. 

**The  making  and  regulating  roads,  ferries,  and 
bridges  are  the  proper  subjects  of  political  action, 
and  are  necessarily  governed  by  the  will  of  the 
Jaw-making  power,  or  of  those  to  whom  it  may  be 
delegated.**  Smith  v.  Harkins,  8  Ired.  Eq.  613, 44 
Am.  Dec.  83. 

**The  laying  off,  regulating,  and  keeping  in  re- 
pair roads,  highways,  bridges,  and  ferries,  for  the 
public  use  and  convenience  of  the  citiaens,  is  an 
exercise  of  the  supreme  authority  of  the  state, 
coeval  with  the  institution  of  civil  society,  and  in- 
dispensable  to  the  free  exercise  of  social  and  com- 
mercial intercourse.**  Dyer  v.  Tuskaloosa  Bridge 
Co.  2  Port  (Ala.)  280.  27  Am.  Dec  666. 

The  right  to  collect  tolls  on  bridges,  roads,  etc., 
is  a  franchise.  It  is  a  sovereign  prerogative  and 
vests  in  an  individual  only  by  virtue  of  legislative 
grant  made  directly  or  by  a  subordinate  body  to 
whom  the  power  is  delegated.  Truckee  ft  T. 
Tump.  Boad  Co.  v.  Campbell,  44  OaL  80. 

Any  person  who  may  procure  the  right  of  way 
may  construct  and  maintain  a  road,  but  the  right 
to  collect  tolls  on  a  road  when  constructed  is  a 
franchise  for  which  he  must  make  application  to 
the  legislature  or  some  branch  of  the  govenmient 
\'e8ted  by  the  leglslatare.  Bartram  y.  Central 
Tump.  Co.  25  Gal.  288. 

In  Wadsworth  y.  Smith,  U  Me.  278, 28  Am.  Dec 
6S6,  the  court  doubted  whether  a  man  could  open 
a  way  or  common  passage  over  his  land  or  through 
his  waters  for  the  public  accommodation  and  as 
toll  demand  of  right  a  sum  certain  of  each  individ- 
ual who  enjoys  the  accommodation.  It  quoted 
from  Sir  Matthew  Hale*B  De  Jure  Maris,  chap.  8, 
the  declaration  that  '*no  man  can  take  a  settled  or 
constant  toll,  even  in  his  own  private  land,  for  a 
common  passage,  without  the  King^  license.** 
But  prescription  has  been  held  suflBcient. 

"Toll  traverse,  or  for  going  through  a  man^  pri- 
vate land,  may  be  prescribed  for,  without  any  con- 
sideration; and  payment  time  out  of  mind  is  suflB- 
cient. and  will  support  the  prescription.**  This  was 
said  In  Traman  v.  Walgham,  2  Wils.  206,  which 
was  a  case  of  a  claim  of  toll  for  paaiage  through  a 
public  street 

So,  in  Smith  v.  Shepherd,  F.  Moore,  674,  it  is  said 
that  toll  traverse  for  passage  over  a  manor  is  said 
to  be  sustainable  by  prescription,  but  otherwise  as 
87  L.  R.  A. 


to  a  toll  thorough.  This  case  as  reported  in  Gro. 
Ellz.  pt,  2,  p.  710,  is  said  to  have  been  adjudged 
for  the  plaintiff  for  Insufficiency  of  the  plea  which, 
flet  up  a  toll  thorough  by  prescription. 

A  toll  traverse  for  beasts  driven  over  a  manor 
was  sustaiued  in  James  v.  Johnson.  1  Mod.  28L,. 
where  the  right  was  claimed  by  prescription  asap» 
purtenant  to  the  manor. 

Where  it  is  shown  that  k  toll  for  passing  over  tk 
highway  and  the  liberty  of  passing  over  the  soil 
are  both  immemorial,  and  that  the  soil  and  the- 
tolls  were  before  the  time  of  legal  memory  In  the 
same  hands,  though  severed  since  it  is  presumed 
that  the  soU  was  originally  granted  to  the  publio- 
in  consideration  of  the  tolls  so  that  the  original 
grant  is  a  good  consideration  for  such  tolls.  Lord 
Pelham  v.  Pickersgill.  1 T.  B.  660. 

A  claim  of  a  prescription  for  a  toll  through  the- 
streets  of  a  town  was  held  insufficient,where  the  al- 
legation was  that  it  was  for  repairing,  cleansing, 
and  maintaining  divers  and  many  streets  in  that 
place  without  alleging  that  such  care  for  all  or 
them,  and  It  did  not  appear  that  the  wagon  for 
which  toll  was  claimed  went  through  any  street 
that  was  thus  repaired.  Truman  v.  Walgham,  2: 
Wil8.S86. 

Persons  permitted  for  more  than  twenty  years- 
to  enjoy  the  right  of  taking  toll  on  a  tumpiko- 
without  molestation  are  deemed  to  have  a  right 
equivalent  to  an  express  grant.  Panton  Tump,. 
Co.  v.  Bishop,  11  y  1. 198. 

A  road  oan  be  made  a  toll  road  only  by  a  grant  of 
a  franchise  from  some  source  Blood  v.  Woods.  06* 
Cal.7& 

An  action  to  collect  toll  failed  in  Vales  v.  Whit- 
ing, 7  Pick.  226,  un  the  ground  that  the  proceedings- 
to  establish  the  turnpike  were  invalid. 

It  needs  no  authority  to  show  that  a  toll-road< 
corporation  or  a  private  person  cannot  set  up  a 
toll  gate  and  take  tolls  from  passengers  In  a  public 
highway  without  a  franchise.  It  is  only  when  the- 
road  is  made  entirely  on  private  land  that  there- 
can  be  any  question  to  decide. 

The  right  of  a  plank-road  company  to  take- 
tolls  is,  of  course,  limited  to  the  road  between  the 
termini  named  in  its  charter.  At  other  places  it 
has  no  right  to  take  tolls.  Pontlac  ft  L.  Pi.  Roadi 
Co.  v.  Hilton,  66  Mich.  116. 

Toll  roads  are  public  roads,  as  much  so  as  free- 
public  highways,  subject  to  statutory  regulation 
as  to  the  franchise  of  collecting  toUs  upon  them.. 
Blood  V.  Woods,  96  GaL  78;  Covington  ft  L.  Tump,. 
Road  Co.  V.  Sandford,  164  U.  S.  678.  41  L.  ed.  660;. 
Wood  v.  Tmckee  Turn  p.  Co.  24  Gal.  474;  Com.  v.. 
Wilkinson,  16  Pick.  176,  26  Am.  Dec.  664;  Walker 
V.  Gay  wood,  31 N.  Y.  61;  Benedict  v.  Goit,  3  Barb.. 
460. 

Bridges. 

A  toll  bridge  is  the  same  as  a  toll  road  so  far  as- 
the  necessity  of  a  franchise  is  concerned. 

A  toll  bridge  cannot  be  constructed  over  a  naYi*- 
gable  stream  without  legislative  authority.  State, 
Boardman,  v.  Lake,  8  Nev.  276. 

This  doctrine  is  to  some  extent  involved  in  the- 
cases  which  hold  an  unlicensed  toll  bridge  to  be- 
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confiscate  the  property  of  the  corporation  on 
repealing  its  charter,  or  on  a  dissolution  by  ex- 
piration of  the  charter  or  by  judicial  proceed- 
ings. 

Morawetz,  Priv.  Corp.  §  1104;  OreenwoodY. 
Union  Freight  R.  Co.  105  U.  8.  18.  26  L.  ed. 
961. 

The  state  itself  is  prohibited  from  depriying 
the  shareholders  of  a  corporation  of  their  prop- 
erty without  due  process  of  law  and  Just  com- 
pensation. 

Morawetz,  Priy.  Corp.  §  1103. 


Campb«ll,  J.,  delivered  the  opinion  of  the 
court: 

A  toll  road  is  a  public  highway,  differing 
from  ordinary  public  highways  chiefly  in  this: 
that  the  cost  of  its  construction  in  the  first  in- 
stance is  borne  by  individuals,  or  by  a  corpora- 
tion, having  authority  from  the  state  to  build 
it,  and,  further,  in  the  right  of  the  public  to  use 
the  road  after  its  completion,  subject  only  to 
the  payment  of  toll.  The  acceptance  by  the 
corporation  of  the  franchise  to  construct  the 
road,  and  the  operation  thereof,  constitute  a 


unlawful  as  bd  iDfiiiiGrementupon  the  rlirhts  of  an- 
other who  bus  HccDsed  toll  brldflres.  Amonir  thoee 
cases  are  Newbur^h  h  G.  Tump.  Uoad  v.  Miller,  5 
Johns.  Ch.  101,  9  Am.  Dec.  274:  Croton  Turnp.  Road 
y.  Byder,  1  Johns.  Cb.  611;  Harrell  y.  Bllswortb,  17 
Ala.  576;  Townsend  v.  Blewett,  5  How.  (Miss.)  603. 

b.  Ttrv^naiitmol  fra-MiiliKt. 

The  case  of  Viboinia  Ga9on  Toll  Road  Go.  v. 
PiOPLS.  TiviAN,  in  holding  that  no  tolls  can  be 
taken  for  the  uae  of  a  road  after  the  franchise  to 
take  tolls  has  expired,  la  In  substantial  accord  with 
the  other  cases. 

Tolls  on  a  wagon  road  cannot  be  collected  after 
the  f rancbise  has  expired  and  tbe  road  has  become 
a  public  highway.  People,  Redemeyer,  v.  Ander- 
son ft  C7.  Talley  Road  Go.  76  Gal.  190. 

Again,  in  Blood  v.  Woods,  96  Gal.  78,  it  was  held 
that  a  road  built  by  a  toll- road  corporation  on  the 
expiration  of  the  statutory  period  became  a  free 
public  highway,  and  tbat  the  board  of  supervisors 
of  the  county  had  no  authority  to  grant  a  fran- 
chise to  collect  tolls  upon  It  after  that  period. 

It  is  said  In  State  v.  Maine,  27  Gonn.  641, 71  Am. 
I>ec.  89,  to  be  the  manifest  understanding  of  the 
legislature  that  tbe  easement  In  a  turnpike  road  as 
well  as  in  a  common  highway  is  vested  in  the  put- 
tie so  that  on  a  resumption  of  tbe  franchise  by  tbe 
aovereign  power  the  easement  is  disburdened  of 
tbe  tolls  but  otherwise  unaifeoted,  and  no  new  com- 
pensation is  due  to  tbe  owner  of  the  sofl  for  the 
public  use. 

One  who  permits  the  public  to  use  a  road  on  pay- 
vnent  of  tolls  is  estopped  from  denying  that  this  Is 
^one  under  the  conditions  of  a  franchise,  as  tbla 
would  show  that  his  title  was  bad  and  hts  acts  il- 
leaal  and  wrongful.    Blood  v.  Woods.  95  Gal.  78. 

*'When  individuals,  under  a  charter  from  the 
irovernment,  construct  works  for  the  public  ac- 
commodation and  open  the  works  to  the  use  of  the 
public,  this  Is  in  law  a  dedication  of  tbe  works  to 
the  public  use,  and  no  toll  can  be  demanded,  un- 
less it  be  a  uthorized  by  tbe  charter.  Tbe  reason  of 
this  is,  that  a  toll,  in  sucb  a  case,  is  a  common  charge 
which  it  is  tbe  prerogative  of  the  government 
alone  to  Impose  and  regulate.**  Olcott  v.  Banflll.  4 
K.  H.  637. 

A  road  built  by  an  Indiyidual  on  bis  own  land, 
and  on  which  be  has  taken  toll  for  many  years,  and 
tbe  rates  for  which  have  been  fixed  for  part  of  that 
time  by  the  public  authorities,  is  dedicated  to  the 
public;  and  when  tbe  authorities  rescind  their  or- 
der fixing  tolls  it  becomes  a  free  public  bigbway, 
under  Gal.  Pol.  Gode.  9  S619.  providing  for  tbat  re- 
«ult  when  the  franchise  of  a  toll  road  expiree. 
People  V.  Davidson,  79  Gal.  166;  People,  Bl  Dorado 
€ounty,  v.  O^Keefe,  T9  Gal.  171. 

These  cases  were  followed  in  respect  to  a  road 
built  by  a  corporation  in  McMullin  v.  Leitch,  83 
€al.  239,  where  it  is  raid  tbe  road  becomes  a  public 
highway  by  dedication  subject  to  tbe  right  to  col- 
lect tolls  for  a  limited  period,  and  that  on  tbe  ex- 
piration of  tbe  perli)d  the  dedication  to  tbe  public 
remains  without  any  interest  for  which  compensa- 
tion can  be  demanded. 

So.  in  Nevada  the  owner  of  a  road  who  allows  tb^ 
«7  L.  K.  A 


public  to  pass  over  it  and  collect  tolls  therefor 
dedicates  It  to  tbe  public  use  subject  only  to  the 
collection  of  tolls  whiie  he  may  lawfully  do  so. 
State.  Keith,  v.  Dayton  ft  Y.  Toll  Road  Go.  10  Nev. 
166:  State,  Boardman,  v.  Lake,  8  Nev.  284. 

An  injunction  against  maintaining  toll  gates  and 
demanding  toll  was  maintained  against  a  plank- 
road  company  after  tbe  expiration  of  the  period  of 
its  corporate  existence,  in  People,  Glauson,  v.  New- 
burgh  ft  S.  PI.  Road  Go.  86  N.  Y.  1.  But  a  further 
provision  against  interfering  with  or  In  any  way 
interrupting  tbe  free  passage  or  travel  of  any  per. 
8on4on  said  road  was  eliminated  from  tbe  decree 
because  the  company  owned  absolutely  by  pur 
chase  in  fee  a  portion  of  tbe  road,  and  tbe  court 
said:  **Our  attention  has  been  called  to  no  statute 
which  devotes  the  land  of  a  plank- road  company- 
purchased  by  U  in  fee  for  the  road,  against  its  will, 
to  the  use  of  the  public  for  a  highway  upon  tbe  ex- 
piration of  its  charter.  The  public  may  not.  there- 
fore, have  the  right  to  unobstructed  travel  over 
that  portion  of  tbe  road.**  The  theory  that  the 
road  was  dedicated  to  the  public  subject  only  to 
tbe  right  to  take  tolls  for  passage  was  not  consid- 
ered by  the  court 

A  toll  road  built  by  a  person  who  ia  by  statute 
authorized  to  take  toll  upon  it  for  ten  years  is  at  tbe 
expiration  of  that  time  freed  from  his  right  to  tolls, 
and  under  Nev.  acts  186i-66,  chap.  256,  it  vests  in  tbe 
county,  and  the  commissioners  may  declare  It  a 
free  highway  or  collect  toils  on  it  to  keep  it  in  re- 
pair, or  may  extend  the  expired  franchise  for  five 
years.   State,  Boardman,  y.  Lake,  8  Nev.  276. 

Owners  of  a  toll  road  who  are  by  statute  given 
the  right  to  take  tolls  for  ten  years  cannot,  by  a 
provision  that  tbey  may  incorporate  under  the 
general  laws,  extend  their  franchise  to  fifty  y^ra 
by  such  incorporation,  although  corporations  un- 
der those  laws  might  continue  for  fifty  years. 
State,  Keith,  v.  Dayton  ft  Y.  Toll  Boad  Go.  10  Nev. 
166. 

Bridges. 

The  expiration  of  the  twenty-five  years  for  which 
a  turnpike  company  was  created  is  held  to  termi- 
nate its  right  to  take  tolls  on  a  certain  bridge  and 
dike  which  by  a  supplement  to  its  charter  it  bad 
been  given  the  right  to  use  and  charge  tolls  for.  al- 
though on  its  original  road  it  was,  by  a  provision  of 
the  charter,  entitled  to  continue  taking  tolls  until 
the  cost  of  the  road  was  refunded  by  tbe  state.  St 
Glair  Gounty  Turnp.  Go.  y.  Illinois,  96  U.  S.  68. 24  L. 
ed.  651.  It  was  held  to  be  a  fair  construction  of  the 
grant  tbat  tbe  corporation  should  have  tbe  use  of 
tbe  bridge  and  dike  with  the  right  to  take  tolls 
thereon  only  for  tbe  period  fixed  for  the  determina- 
tion of  its  existence  without  extending  that  by 
Implication  except  for  the  purposes  contained  Id 
tbe  charter  Itself. 

On  the  expiration  of  the  franchise  of  a  corpora- 
tion which  owns  a  toll  bridge  the  license  to  take 
tolls  expires,  and  tbe  public  takes  tbe  bridge  dis- 
burdened of  tolls.  State,  Oreen,  v.  Lawrence 
Bridge  Go.  22  Kan.  4S8. 

Tbe  same  was  bold  in  Gentral  Bridge  Gorp.  v. 
Lowell,  15  Gray,  106,  where  it  was  further  held  lu 
this  case  that  the  bridge  itself  as  a  structure  be- 
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dedication  of  the  same  as  a  public  hitrbway. 
The  right  of  a  corporation  or  of  an  individual 
to  exact  tolls  is  not  of  common  ri^bt,  and,  in 
this  country,  does  not  exist  in  the  absence  of  a 
rrant  from  the  lefrislature.  This  power  of  col- 
lecting tolls  is  a  part  of  tbe  sovereign  power  of 
the  state,  which  the  legislature  may  delegate 
in  return  for  a  supposed  public  good,  «Dd  the 
grant  of  the  power  may  be  conferred  with  any 
restrictions  which  the  legislature  may  see  fit  to 
impose,  and  the  grantee  takes  subject  to  all 
such  limitations;  and  the  grant  of  the  right  is 
the  equivalent  of,  or  compensation  for,  the 
cost  of  building  and  maintaining  the  road.  2 
Waterman,  Corp.  ^419r  Ang.  &  A.  Priv.  Corp. 
^  4;  Com.  V.  WiUinion,  16  Pick.  176,  26  Am. 
Dec.  654:  Wood  v.  Iruckee  Tump.  Co,  24  Cal. 
474:  Craig  v.  People,  47  Dl.  487.  If  the  de- 
fendant company  has  the  power  to  exact  tolls, 
It  got  that  power  either  as  the  result  of  a  pur- 
chase of  such  franchise  from^  the  wagon  road 
company,  in  connection  with  a  purchase  of  the 
latter's  tangible  property,  or  such  power  was 
given  to  the  defendant  as  necessarily  incident 
to  its  own  organization  as  a  corporation,  and  as 
a  result  of  its  act  of  incorporating.  While  the 
primary  franchise  of  an  incorporated  company 
to  be  a  corporation  can  never  be  alienated 
without  legislative  permission,  yet  what  are 
termed  the  •'secondary  franchises"  of  a  cor- 
poration, such  as  the  right  of  a  railroad  com- 


I  pany  to  collect  fares,  or  of  a  toll- road  company 
to  exact  tollH,  for  services  performed,  may, 
under  some  of  the  authorities,  be  transferred 
in  connection  with  an  assignment  of  the  tan- 
gible property  of  the  corporation,  when  that 
property  can  be  fully  enjoyed  by  the  grantee 
only  by  an  exercise  of  such  secondary  fran- 
chise. MinerM'  Ditch  Co,  v.  Zellerbach,  87  Cal. 
648.  99  Am.  Dec.  30;  State,  Bradford,  v.  West- 
ern Jrrig.  Canal  Co.  40  Ean.  96.  It  has  been 
held,  however,  and  in  the  Kansas  case  cited  it 
was  assumed,  tbat  without  express  legislative 
consent  a  corporation  charged  with  tbe  per- 
formance of  public  duties,  or  po.«8essing  powers 
which  are  given  in  return  for  some  public 
good,  cannot  dispossess  itself  of  those  fran- 
chises, or  of  that  property,  necessary  to  enable 
it  to  discharge  those  duties.  2  Morawetz,  Priv. 
Corp.  ^^  924  et  teg.,  980.  984:  1  Beach,  Priv. 
Corp.  §  862  et  9eq,;  2  Beach.  Priv.  Corp.  §  88» 
et  eeq;  4  Thomp.  Corp.  fci§  5a55,  5878,  6874. 

But  if  we  assume  that  the  wagon-road  com- 
pany might  alien  its  franchise  to  collect  tolls, 
and  that  the  defendant  toll-road  company  now 
has,  by  purchase,  all  the  tangible  property  of 
the  former  company,  and  also  the  franchise  to 
exact  tolls  which  its  grantor  possessed,  it  must 
logically  follow  that  as  the  result  of  such  ac- 
quisition the  grantee  company  has  onlv  the 
same  powers  which  its  grantor  had.  and  no 
different  or  enlarged  powers.    In  other  words» 


lonfred  to  the  poblio  after  the  right  to  take  tolls  bad 
ceased. 

A  corporation  orflranfaed  for  tbe  period  of  thirty 
years  to  build  a  bridge  over  a  naviiirable  stream  ob- 
tained of  the  board  of  county  supervisors  a  oonaent 
wbich  was  essential  to  tbe  construction  of  tbe 
bridge  and  wbich  wus  ffiven  under  a  resolution  au- 
thorizingr  tolls  to  be  taken  for  twenty  years.  On 
the  expiration  of  tbe  twenty  years,  althougb  tbe 
life  of  tbe  corporation  continued,  the  riirbt  to  take 
tolls  ceased.    Grand  Rapids  Bridge  Oo.  v.  Prange, 

86  Micb.  400.  84  Am.  Rep.  586.  Tbe  court  says: 
.**There  was  no  longer  color  of  law  for  taking  tolls; 
and  tbe  failure  of  tbe  state  to  institute  proceedings 
could  no  morn  continue  tbe  franchise  or  restore  It 
to  life  than  tbe  like  failure  in  the  case  of  one  who 
should  erect  a  gate  across  a  common  bigbway  and 
levy  like  tolls.  When  tbe  twenty  years  expired 
the  defendant  bad  a  rigbtto  refuse  to  pay  any 
longer,  and  every  otber  person  bad  tbe  like  right. 
If  all  others  acquiesced,  their  action  could  not  bind 
the  one  wbo  refused.** 

YL  fViirt,  marhetM^  and  saltB. 

Tolls  for  privileges  at  fairs  and  markets  are  mere 
matter  of  ancient  history  in  most,  If  not  all,  places 
in  tbis  country,  although  they  were  known  m 
colonial  times,  as  appears  in  some  of  tbe  New  York 
colonial  statutes  from  which  it  appears  that  fairs 
and  markets  could  be  held  only  under  a  f  rancblse. 

But  a  toll  is  not  of  common  right  incident  to  a 
market*    Anonymous,  7  Mod.  12. 

"If  tbe  King  grants  a  fair,  or  market,  and  grants 
no  toll,  tbe  patentee  can  have  none  and  sucb  fair 
or  market  Is  counted  a  free  fair  or  market.**  Ba- 
con *8  Abridgment,  Fairs  and  Markets,  d. 

"Toil  is  not  incident  to  a  fair,  as  common  expert, 
enoe  proves:  for  the  greatest  part  of  tbe  fabn  in 
England  have  not  any  toll.**  Heddy  v.  Wheel- 
house,  Cro.  EUz.  pt.  2,  p.  691.  This  was  said  in  re- 
spect to  a  claim  of  toll  for  tbe  sale  of  a  cow  at  a  fair 
wbich  was  held  under  a  grant  to  a  town  of  the 
rtght  to  hold  an  annual  fair. 

"Every  one  tbat  barb  a  falre  or  market  ought  to 
have  it  by  graunt  or  prescription;   if  tbe  King 

87  L.  R.  A, 


graunt  to  a  man  a  faire  or  market,  and  graunt  no 
toll,  tbe  patentee  shall  have  no  toll.**  1  Oo.  Inst.  280. 

"It  hath  always  been  holden  that  no  person  can 
claim  a  fair  or  market,  unless  it  be  by  grant  from 
the  King,  or  by  prescription,  wbich  supposes^  each 
a  grant.**  Bacon*s  Abridgment.  Fairs  and  Mar^ 
Tcets,  a.  Tbe  reasons  assigned  for  this  are  the  pro- 
motion of  traffic  and  commerce  and  also  the  pres- 
ervation of  order  and  tbe  prevention  of  irregular 
behavior  at  sucb  places;  but  it  was  held  tbat  if  one 
set  up  a  fair  or  market  without  tbe  Klng*s  au- 
thority a  quo  warranto  would  He  against  him 
and  tbe  persons  who  frequent  the  fair  might  be 
punished  by  a  fine  to  the  King. 

Tolls  for  vegetables  exposed  for  sale  in  a  street 
within  the  town  and  manor  of  Cheltenham  were 
sustained  in  Lawrence  v.  Hitch,  L.  R.  3  Q.  B.  621, 87 
L.  J.  Q.  a  209, 18  L.  T.  N.  8. 488, 16  Week.  Bep.  813, 
0  Best  ft  S.  407,  where  it  appeared  that  they  had 
been  taken  from  time  Immemorial. 

On  a  plea  tbat  a  manor  bad  existed  from  time  im- 
memorial, and  tbat  a  town  had  been  a  part  of  it 
from  time  immemorial,  it  is  to  be  presumed  that 
before  tbe  time  of  legal  memory  the  site  of  the 
town  belonged  to  the  lord,  and  where  it  Is  also  al- 
leged tbat  toll  has  been  paid  immemorially  on  all 
cheese  brought  into  the  town  for  sale  or  for  deliv- 
ery if  bought  elsewhere,  it  is  to  be  inferred  tbat 
tbe  toll  was  originally  granted  to  the  lord  in  con- 
sideration of  his  consent  tbat  the  soil  of  the  manor 
should  be  laid  out  In  the  streets  of  the  town.  Rick- 
ards  V.  Bennett,  1  Barn,  ft  0.  228.  The  toll  is  there- 
fore held  good  as  a  coll  traverse. 

But  a  claim  of  tbe  right  to  toll  by  prescription 
for  all  goods  brought  within  the  limits  of  a  certain 
manor  independent  of  all  markets  and  fairs  was 
held.  In  Warrington  v.  Moeely,4  Mod.  319,  to  be  bad 
because  there  was  no  recompense  for  it  '*and  every 
prescription  to  charge  the  subject  with  a  duty 
must  impart  a  benefit  or  recompense  to  him,  or  else 
some  reason  must  be  shewed  why  a  duty  is  claimed.** 

VII.  Port  eharges, 
Tbe  port  charges  mentioned  supra,  I.,  were  fof^ 
merly  quite  numerous  in  England. 
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wtaaterer  limitations  or  burdenal  existed 
against  the  grantor  still  exist  as  against 
the  grantee.  The  inquiry  then  is,  What  is  the 
extent  of  the  powers  of  the  wagon-road  com- 
pany? Under  the  territorial  act  of  incorpora- 
tion the  wagon-road  company's  existence  as  a 
corporation  expired  in  188a  It  was  then 
legally  dissolved  as  a  corporation,  and  was 
thereafter  incapable  of  exercising  its  franchise 
to  collect  toll.  Neither  could  it,  by  a  convey- 
ance made  during  its  corporate  life,  impart  to 
any  other  corporation,  or  to  a  natural  person, 
the  power  to  continue  the  exercise  of  its  cor- 
porate franchise  after  that  franchise  itself  ex- 
pired by  limimtion  of  law.  The  limiution  in 
the  general  incorporation  act  of  the  territory  of 
twenty  years  as  |the  term  of  existence  of  the 
company  operates  in  the  same  way  as  though 
by  express  words  the  exercise  of  the  power  to 
collect  tolls  was  limited  to  twenty  years.  El- 
liott, Roads  &  Streets,  88;  27  Am.  &  Eng. 
Enc.  Law,  p.  824  et  teq.  But  plaintiff  in  error 
insists  that  its  propertv  is  valuable  only  in  case 
it  has  the  right  to  collect  tolls,  and  therefore 
that  such  use  of  its  property  is  of  itself  a  prop- 
erty right,  and,  unless  there  is  some  way  where- 
by it  can  eniov  this  use  of  its  property  after  its 
corporate  life  is  ended,  practically  it  is  deprived 
of  its  property  without  due  process  of  law. 
The  argument  •proceeds  upon  a  false  premise. 
In  the  eye  of  the  law,  the  toll  road  was  dedi- 
cated by  its  owner  as  a  public  highway.  While 


in  one  case(PA?p20.  Ciav$on,  v.  Neuhurgh  db  6, 
PI.  Road  Co.  86  N.  T.  1)  it  was  held  that,  if  a 
private  corporation  owns  the  fee  on  which  Uie 
road  exists,  the  public  does  not  acquire  the  right 
to  use  the  wav  upon  the  expiration  of  the 
charter, —which  decision  has  been  said  to  be' 
contraiT  to  the  weight  of  authority  (Elliott, 
Roads  h  Streets,  64), —  yet  where  the  corpora- 
tion has  only  an  easement,  as  is  the  case  here, 
and  not  the  fee,  the  authorities  are  unanimous 
that  upon  the  expiration  of  the  charter  the  way 
becomes  a  public  way.  27  Am.  &  Eng.  Enc. 
Law,  9upra,  and  cases  cited.  Once  a  highwaj 
always  a  highway,  until  vacated  bv  the  proper 
authorities,  is  the  general  rule.  The  easement 
in,  or  the  right  to  pass  over,  the  roadway  which 
the  corporation  laid  out  belongs  to  the  public^ 
subject  to  the  necessity  of  paying  tolls  only  for 
such  length  of  time  as  the  corporation  exists. 
The  contract  between  the  state  and  the  cor- 
poration,  contained  in  the  charter,  or  resulting 
from  the  act  of  incorporation  under  the  general 
laws,  is  that  the  corporation  shall  possess  dur- 
ing its  corpora  e  life  the  power  of  collecting 
toils,  which  is  regarded  as  a  compensation,  ana 
a  full  equivalent,  for  the  cost  of  constructioD 
and  operating  the  road.  The  corporation  ac- 
cepts the  grant  subject  to  this  condition,  and 
supposing,  at  least,  that  the  business  will  prove 
remunerative.  This  right  to  collect  tolls,  not 
belonging  to  the  corporation  either  as  a  matter 
of  common  right,  or  for  an  indefinite  time,  as 


In  tbto  oountry  charges  for  wharfage  are  not 
properly  to  be  called  tolls,  ss  they  do  not  represent 
any  cbarge  for  a  privilege  or  liberty  but  merely  for 
services  or  tbe  use  of  property.  To  some  extent 
tbe  so-called  tolls  mentioned  in  tbe  above  BnffHsb 
cases  were  also  for  services,  but  tbey  seem  to  have 
included  another  element  which  was  a  charge  for 
the  privilege  of  the  port,  as  such. 

The  right  to  such  tolls,  like  the  right  to  tolls  on  a 
hiithway,  must  unquestionably  be  based  on  a  fran- 
chise. Such  franchisee  in  some  cases  rest  on  pres- 
entation. 

In  Rex  V.  Morgan,  t  Bolle,  Abr.  IfU  it  is  held  not 
to  be  lawful  for  a  man  to  take  a  certain  constant 
sum  for  landing  at  a  certain  place  unless  he  has  a 
license  of  the  King  to  do  so.  but  he  can  make  par- 
ticular agreements  with  everyone  who  comes  there 
for  his  consent  to  land  their  goods  there. 

So,  a  prescriptive  right  to  toll  for  goods  landed  at 
a  wharf  on  a  manor  was  sustained  in  Orispe  v.  Bel- 
wood,  8  Lev.  424. 

And  such  a  prescriptive  right  to  toll  fbr  goods 
landed  anywhere  within  the  manor  is  sustained  in 
Colton  V.  Smith.  1  Oowp.  47,  ^fft,  468i  in  considera- 
tion of  the  repair  of  the  manor. 

A  custom  in  the  city  of  London  called  cranage, 
by  whicn  the  mayor  for  the  time  being  should  have 
of  every  alien  who  brings  any  salt  into  the  court 
of  London  the  twentieth  part  thereof,  was  sus- 
tained in  3  Dyer,  86SB.  although  the  validity  of  the 
custom  does  not  seem  to  have  been  contested. 

A  custom  giving  the  city  of  London  porterage 
from  any  verael  on  the  river  and  meterage  of  com, 
roots,  etc.,  imported  or  exported,  and  a  by-law  of 
the  city  restricting  the  business  of  porters  to  those 
appointed  as  free  porters  were  upheld  in  Fasaker- 
ley  V.  Wiltshire,  1  Strange,  402.  The  custom  is  said 
to  rest  on  the  same  reasons- which  support  the  cus- 
toms of  merage  and  weighing  at  the  city  beam. 

A  toll  under  tbe  name  of  metage  upon  all  coal 
discharged  in  a  port  was  deemed  sustainable  as  a 
duty,  in  Jenkins  v.  Harvey,  5  Tyrw.  &SS,  1  Cromp. 
M.  ft  K.  877, 1  Gale,  28. 

A  custom  of  London  for  weighage  for  all  goods 
87  L.  R.  A. 


I  brought  Into  the  port  was  held  good  in  London  v. 
Hunt,  8  Lev.  87.  The  court  said  the  consideration 
was  sufficient  as  the  liberty  of  bringing  goods  into 
port  which  is  a  place  of  safety  implies  a  considera- 
tion in  itself. 

The  deputy  day  meters  of  the  city  of  London  are 
entitled  by  immemorial  custom  to  the  exclusive 
right  of  measuring,  shoveling,  unloading,  and  de- 
livering all  oysters  brought  Into  the  city  for  sale 
by  the  river  Thames  In  any  boat  or  vessel.  Lay- 
bourn  V.  Crisp,  4  Mees.  ft  W.  880,  8  Car.  ft  P.  807,  1 
Horn,  ft  H.  888. 

A  prescription  of  the  right  to  take  toll  upon  ex- 
portation of  com  and  grain  from  the  port  was 
claimed  by  the  borough  of  Yarmouth,  in  Yarmouth 
V.  Baton,  8  Burr.  1402,  on  a  demurrer  to  the  declara- 
tion because  it  did  not  set  forth  any  consideration 
for  the  tolL  The  declaration  was  sustained  be- 
cause the  making  of  the  port  was  Itself  a  consider- 
ation. 

A  prescription  for  toll  in  consideration  of  main- 
taining a  quay  by  which  a  busbel  of  salt  is  to  be 
paid  by  every  ship  that  comes  into  a  certain  place^ 
loaded  with  salt  was  held  Iwd  in  Warren  v.  Prl- 
deauz,  1  Mod.  106,  because  no  consideration  was 
shown.  Chief  Justice  Hale  said:  '*The  prescrip- 
tion is  not  for  a  port  but  a  wharf.  If  any  man  will 
prescribe  for  a  toll  upon  the  sea  he  must  allege  a 
good  consideration:  because  by  Magna  Charts  and 
other  statutes  every  one  hath  a  liberty  to  go  and 
come  upon  the  sea  without  impediment.** 

Tolls  for  wharfage  and  cranage  cannot  be  sup- 
ported on  a  custom  that  all  goods  brought  down 
the  river  and  passing  kiy  shall  pay  such  a  duty,  be- 
cause it  is  a  toll  thorough  and  can  only  be  sup- 
ported  by  a  consideration.  Haspurt  v.  Wills,  1 
Mod.  47, 

These  oases  rather  assume  than  decide  that  a 
franchise  for  the  tolls  was  necessary. 

All  the  cases  on  the  general  subject  lead  to  but 
one  conclusion,  which  is  that  tolls,  properly  so 
called,  cannot  be  collected  except  under  a  f ran- 
'chise,  even  where  they  are  to  pay  for  passage  or 
other  privilege  on  private  proper^.         B.  A.  R. 


Digitized  by  VjOOQIC 


780 


COLOBADO  BUPRBICB  OOUBT. 


Afs., 


«  ^ant  from  the  legislature,  but  for  such 
length  of  time  as  the  corporatloo  itself  is  per- 
mitted to  do  business,  remains  the  property  of 
the  company  only  until  the  dissolution  or  ex- 
piration of  its  charter,  and  after  that  is  neither 
the  property  of  the  corporation  nor  of  its  stock- 
holders, but  reverts  to  the  state.  This  property 
does  not,  therefore,  like  the  tangible  property 
of  a  corporation,  pass  to  its  stockholders,  sub- 
ject to  the  rights  of  creditors,  for  the  obvious 
reason  that  the  franchise,  as  originally  granted, 
was  limited  in  time  to  twenty  years.  It  Is  no 
/tns  wer  to  this  proposition  to  say  that  the  corpora- 
tion is  deprived  of  that  which  is  valuable,  for 
the  corporation  is  deprived  only  of  that  which, 
by  implication,  it  agreed  to  relinquish  upon  the 
termination  of  its  corporate  existence.  If  the 
rule  were  otherwise,  the  result  would  be  that  a 
toll-road  company,  which  under  Our  statute  is 
limited  to  twenty  years,  might  indefinitely 
prolong  its  existence  and  perpetuate  its  fran- 
chises, contrary  to  the  express  provision  of 
S  11  of  article  2  of  our  Bill  of  Rights,  which 
prohibits  the  irrevocable  grant  of  franchises  by 
the  general  assembly;  for,  just  before  the  ter- 
mination of  its  corporate  existence,  its  stock- 
holders could  (as  was  attempted  to  be  done 
here)  form  a  new  corporation,  to  which  the 
property  and  franchise  of  the  old  one  would  be 
transferred,  and  the  business  continued,  and 
when  this  second  corporation  was  about  toez- 
-expire  a  third  one  could  in  like  manner  be 
formed,  and  so  on  for  all  time;  and  thus  in- 
directly the  legislative  will  could  be  thwarted, 
«nd  the  Constitution,  with  impunity,  evaded, 
and  the  perpetuation  of  franchises  be  accom- 
plished, and  a  monopoly  established,  contrary 
to  the  letter  and  spirit  of  our  law.  The  au- 
thorities, 80  far  as  called  to  our  attention,  or  as 
we  have  examined  them,  are  in  harmony  with 
this  conclusion.  In  addition  to  those  already 
-cited,  they  are:  Dougfaw  ▼.  BoonAoraugk 
Tump.  Road  Coi  22  Md.  219,  85  Am.  Dec.  647; 
Slate  V.  Maine,  27  Copn.  641,  71  Am.  Dec.  89; 
St.  Glair  County  Tump.  Go.  v.  Itlinoi;  96  U. 
6.  63,  24  L.  ed.  651;  People^  Eedemeyer,  v.  An- 
deraon  4b  U.  F.  R.  Go.  76  Cal.  190;  People,  El 
Dorado  County,  v.  Davidion,  79  Cal.  166;  State, 
Boardman,  v.  Lake,  8  Nev.  276;  State,  Keith, 
V.  Dayton  db  V.  ToU  Road  Co.  10  Nev.  155; 
Pittsburgh,  M.  d  T.  R.  Co.  v.  Com.,  Atty.  Qen., 
104  Pa.  588;  McMuUin  v.  Leitdi,  88  Cal.  289; 
Bi^iod  V.  WoodM,  95  Cal.  78;  StaU,  Green,  v. 
Laxorence  Bridge  Go.  22  Kan.  488. 

The  decisions  in  some  of  the  California  cases, 
-and  in  the  one  from  10  Nev.,  seem  to  have 
beeii  predicated  in  a  measure  upon  a  statute; 
but  in  the  other  cases  the  decisions  are  based 
upon  the  general  doctrine,  and  we  apprehend 
that  the  statute  is  but  declaratory  of  what  the 
l^neral  doctrine  is.  The  case  from  Kansas  is, 
in  its  facts,  a  more  extreme  case  than  the  one 
at  bar,  but  in  its  main  features  is  directly  in 
point  with  this. 

But  it  is  contended,  if  this  franchise  was  not 
obtained  from  the  wagon-road  company,  that 
the  defendant  toll-road  company,  as  a  result  of 
its  own  act. of  incorporation,  has  the  right  to 
collect  tolls  upon  this  purchased  road  for  and 
during  the  term  of  its  own  existence.  It  is 
conceded  that  the  defendant  is  incorporated, 
not  under  the  provisions  of  subhead  4  of  div.  2 
of  chap.  19,  Gen.  Stat.  1888,  concerning  cor- 1 
«7  L.  R  A. 


porations,  but  under  §  238  of  div.  1  pf  that 
chapter.  Under  the  former  which  is  speciallj 
applicable  to  toll-road  rompauies.  the  grant  to 
exact  tolls,  upon  certain  specified  conditions, 
is  conferred  in  express  terms  only  upon  cor- 
porations organized  to  construct,  and  which  do 
construct,  toll  roads.  Under  the  latter,  which 
contemi)late8  corporations  in  jreneral,  or  ordi- 
ary  business  or  trading  companies,  corpora- 
tions formed''for  the  purpose  of  carrying  on  any 
lawful  business"  *'may  have  and  exercise  all 
the  powers  necessary  and  requisite  to  carry  into 
effect  the  objects  for  which  they  may  be 
formed."  The  defendant,  as  stated,  having 
been  formed  to  purchase  and  operate— not  to 
construct— a  toll  road,  the  argument  is  th's: 
To  buy  and  operate  a  toll  road  is  the  car- 
rying on  of  a  lawful  business.  The  object 
sought  can  be  accomplished  only  by  the  ex- 
ercise of  the  right  to  collect  tolls.  There- 
fore the  defendant  company  has  the  implied 
power  to  exact  tolls  in  order  to  effectuate 
the  object  of  its  creation.  This  is  plausible, 
but  not  sound,  and  assumes  the  very  propo- 
sition in  question,  viz.,  that  the  operation  of 
the  road,  and  the  collection  of  tolls  there- 
from, after  the  expiration  of  the  term  of  the 
constructing  company,  are  lawful.  The  right 
to  collect  tolls,  as  we  have  seen,  does  not  ex- 
ist as  a  common  right.  It  is  conferred  by  the 
legislature  in  return  for  some  supposed  public 
good.  The  laying  out  of  a  highway  by  a  pri- 
vate corporation  at  its  own  expense,  and  the 
opening  up  of  the  same  for  travel,  where  no 
such  facilities  existed  before,  subserve  a  pub- 
lic good;  and  the  payment  of  tolls  by  the  pub- 
lic for  the  privilege  of  passing  thereover  is 
only  another  form,  or  rather  is  in  lieu,  of  taxa- 
tion for  maintaining  a  highway.  But,  where 
the  right  to  collect  tolls  ceases  with  the  expira- 
tion of  the  term  of  the  corporation  construct- 
ing the  road,  the  public  then  may  use  the  high- 
way without  charge.  It  follows  that  not  only 
is  no  public  good  subserved  by  permitting  an- 
other corporation  thereafter  to  collect  tolls, 
but  the  rights  of  the  public  are  seriously  in- 
terfered with.  This  business  of  operating  a 
toll  road  is  not  like  that  of  an  ordmary  mer- 
cantile corporation  organized  under  our  laws, 
which  merely  transacts  a  business  that  may  be 
engaged  in,  as  a  matter  of  right,  by  any  nat- 
ural person  or  private  corporation  organized 
therefor,  and  which  involves  no  function  of  a 
public  nature.  With  respect  to  corporations 
of  this  class,  there' is  no  reason  why  such  pri- 
vate business  may  not  be  indefinitely  extended 
by  corporations  successively  formed  at  stated 
poriods  of  time  to  assume  and  carry  on  the 
business  of  previously  existing  corporations. 
While  it  may  safely  be  conceded  that  the  or- 
ganization and  carrving  on  of  its  business  bv 
the  defendant  were  lawful,  in  the  sense  that  it 
mi^ht  collect  tolls  so  long  as  the  company 
which  constructed  the  road  might  do  so,  yet 
the  collecting  of  tolls  thereafter  was  not  law- 
ful. State,  GoUingB,  v.  Reek,  81  Ind.  500. 
The  concluding  part  of  §  804,  which  grants 
the  franchise  to  a  companjr  building  a  toll 
road,  is  a  proviso  which  prohibits  the  company 
from  locating  its  road  upon  a  previously  exist- 
ing toll  road  or  highway  then  used  as  such. 
True,  it  has  been  held  that  a  company  organ- 
ized to  build  a  road  over  a  given  route  has  the 
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implied  power  to  purchase  a  road  already 
built  over  the  same  route,  or  a  road  subse- 
•quently  built  thereon  (5  Thomp.  Corp.  §  6941 ; 
Braniii  y.  J«t/p,  106  U.  S.  468,  27  L.  ed.  279; 
Camden  d  A.  li.  Co.  v.  May*8  Landing  d  E.K 
City  R.  Co.  48  N.  J.  L.  530;  StaU,  Whitecott&ti, 
▼.  Hannibal  d  R.  C.  Gravel  Road  Co.  37  Mo. 
App.  496),  upon  the  principle  that  the  power 
to  build  includes  the  power  io  buy,  al- 
though other  authorities  question  the  ap- 
plication of  this  rule  (5  Thomp.  Corp. 
^  5904;  Green  v.  Beewn,  81  Ind.  7;.  Still  the 
power  to  buy  does  not  include  the  power  to 
build.  But,  if  the  defendant  company  b^d 
been  organized  to  construct  a  toll  road,  it  could 
not,  under  the  proviso,  have  located  it  lonei- 
tudinally  over  any  previously  existing  road. 
Much  less  could  the  defendant,  formed  merely 
to  buy,  in  effect  indirectly  and  practically  ac- 
complish that  purpose.  We  must  assume  that 
by  this  proviso  the  legislature  intended  some- 
tbinc:.  The  contention  that  it  is  but  a  limita- 
tion to  the  exercise  of  the  riierht  of  eminent  do- 
main, and  prohibits  the  taking  from  ao  exist- 
ing corporation  of  property  already  by  it 
dedicated  to  some  public  use,  and  vesting  the 
aame  in  a  corporation  subsequently  formed  to 
cnrry  oui  the  same  or  a  similar  purpose,  is  not 
tenHble:  for  no  such  right  exists  in  the  absence 
of  legli»lative  permission  expressly  given,  or 
arising  by  necessary  implication  from  some  ex- 
press power.  Mills,  Em.  Dom.  g^  45-47; 
Lewis,  Em.  Dom.  §§  266-271;  5  Thomp.  Corp. 
§  6906.  The  object  of  this  provision  is  in  har- 
mony with  the  evident  general  intent  of  the 
legislature  to  prevent  just  what  is  attempted 
by  the  defendant  company,  viz.,  to  perpetuate 
the  right  of  collecting  tolls  upon  an  existing 
toll  road  after  the  expiration  of  the  time  origi- 
nally fixed  by  the  legislature  for  the  corporate 
existence  of  the  company  that  built  the  road. 
It. is  significant,  in  this  connection,  that  the 
legislature  has  made  no  provision  for  the  re- 
newal of  the  corporate  life  of  toll-road  compa- 
nies, or  provided  for  the  transfer  of  their  fran- 


chises or  property  to  another  corporation. 
Life  insurance  companies  organized  under  tho 
statutes  of  our  state  have  perpetual  succession. 
Qen.  Stat.  1883,  g  288.  Railroad  companies 
mdy  continue  to  exercise  their  franchises  for 
the  period  of  fifty  years,  with  a  provision  for 
their  renewal.  Id.  g  834.  Ditch  and  reser- 
voir companies  may  have  their  term  of  incor- 
poration continued  and  extended  for  twenty 
years  beyond  the  original  term.  Sesa.  Laws 
1891 .  p.  96.  But  there  is  no  provision  of  any 
kind  for  the  renewal  of  the  corporate  existence 
of  a  toll-road  company;  and  this,  we  think,  is 
another  indication  of  the  legislative  Intention 
not  to  allow  such  companies  themselves,  or  by 
their  grantees,  to  exercise  this  sovereign  power 
beyond  the  original  term  of  twenty  years,  as 
well  as  a  legislative  declaration  that  the  power 
to  continue  the  exercise  of  such  franchise  ceases 
when  corporate  existence  ceases,  unless  there 
is  a  provision  for  renewal. 

The  plaintiff  in  error,  moreover,  insists  that 
the  state  is  estopped  to  question  its  right  to  ex- 
ercise this  franchise,  because  taxes  upon  its 
property  have  been  assessed  and  collected  since 
the  expiration  of  the  old  charter,  through  , 
which  the  state  has  received  some  benefit.  To 
this  we  answer— First,  that  there  is  nothing  in 
the  record  to  show  that  any  taxes  have  been 
levied,  or  paid  by  the  plaintiff  in  error,  either 
upon  its  tangible  property  or  upon  its  fran- 
chise, as  distinct  therefrom;  second,  the  pro- 
longation of  the  corporate  existence  may  not 
be  effected  by  the  levy  by  the  state  or  county 
oflQcers  of  a  tax  which  the  corporation  volun- 
tarily pays.  If  such  were  the  law,  mere  ad- 
ministrative officers  could  supcessfully  abro- 
gate the  Constitution,  nullify  legislative  enact- 
ments, and  confer  and  extend  special  privileges 
and  franchises' which  the  legislative  depart- 
ment of  government  itself,  by  general  law, 
would  be  unable  to  do. 

For  the  foregoing  reasons  it  follows  that  t?iB 
judgment  of  the  Distriet  Court  9hould  be  af- 
firmed,  and  it  is  so  ordered. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Mary  E.  MESSER,  Appt., 

V. 

THE  FADETTES  et  al. 

(168  Mass.  14a) 

1.  A  purchaser  of  the  name  and  trade- 
mark in  the  words  by  which  a  ladies* 
orchestra  is  knowUf  and  of  all  the  right, 
title,  and  interest  In  and  to  the  organization  from 
one  who  organized  tbe  orchestra  and  hired  and 
paid  the  members  of  it  but  who  has  no  contract 
with  the  other  members  cannot,  after  they  have 
all  left  her,  have  an  injunction  against  the  use 
of  the  name  by  a  corporation  which  includes  as 
members  some  of  the  members  of  the  original 
organization,  since  any  beneficial  use  to  tbe  pur- 
chaser of  tbe  name  would  be  only  to  mislead 
and  defraud  by  implying   that   tbe  musicians 


she  employed  were  tbe  same  that  bad  formerly 
gaioed  tbe  reputation  under  that  name. 

2*  Any  viglkt  or  ownership  in  a  trade- 
name wblcb  designates  an  orchestra  organized, 
hired, and  paid  by  the  leader  depends  upon  the 
personal  reputation  and  skill  of  tbe  leader  and 
is  not  assignable. 

<  Lathrop^  J.,  dissents.) 
(March  5,1897.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Superior  Court  for  Suffolk  County  dia- 
missing  a  bill  brought  to  enjoin  defendants 
from  using  the  word  "Fadettes"  in  connec- 
tion with  an  orchestra,  and  to  recorer  dam- 
ages for  the  alleged  unlawful  use  of  the 
name.    Affirmed. 


Note.— As  to  deception  in  a  trademark  to  de- 
cent 1U  enforcement  In  the  courts,  see  note  to 
Joseph  V.  Macowsky  (Cal.)19  L.  K.  A.  53:  also  Call- 
4)T  L.  R.  A.  4e 
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The  facts  are  stated  in  the  opinion. 
MeM9ra.  B,  W.  Lii^ht  and  C.   F.  lA^ht. 

for  appellant: 

The  plaintiff  is  entitled  to  the  same  protec- 
tion in  the  exclusive  use  of  the  word  **Fad- 
ette/'  under  the  bill  of  sale,  as  Atwood  had  be- 
fore she  parted  with  it  to  the  plaintilT. 

Noera  v.  William*  ^fg,  Co.  158  Mass.  110; 
Bussia  Cement  Co.  v.  Le  Page,  147  Mass.  ^6; 
Hoxie  7.  Chaney,  143  Mass.  597,  58  Am.  Rep. 
149. 

The  assiniment  by  Atwood  to  the  plaintiff 
did  not  make  the  use  of  the  word  "Fadette*' 
or  the  words  "Fadette  Ladies'  Orchestra"  pub- 
lic property,  and  thereby  give  the  defendants, 
who  were  former  employees  of  Atwood,  and 
later  employees  of  the  plaintiff,  any  right  to 
use  the  word  "Fadette"  in  connection  with  a 
separate  organization. 

Frank  y.  Sleeper,  150  Mass.  588;  Rustia  Ce- 
ment Co.  y.  Le  Page,  147  Mass.  206;  Bildreth 
y.  D,  S.  McDonald  Go.  164  Mass.  16;  Dover 
Stamping  Co.  y.  Fellotoe,  168  Mass.  194,  28  L. 
R  A.  448. 

A  trademark  or  distinctiye  name  may  be 
disposed  of  by  a  bill  of  sale,  and  thereby 
passes  to  the  purchaser. 

Warren  y.  Warren  Thread  Co.  184  Mass. 
247;  fforion  Mfg.  Co.y.  Borton  Mfg.  Co.  18 Fed. 
Rep.  816;  McLean  y.  Fleming,  96  U.  S.  245, 
24  L.  ed.  828;  Dixon  Crucible  Co.  y.  Guggen- 
heim, 2Brewst.  (Pa.)  821. 

Under  Public  Statutes  and  decisions  of  our 
courts,  the  plaintiff  is  entitled  to  an  injunc- 
tiou  against  anyone  who  infringes  against  her 
said  rights. 

Pub.  Stat.  chap.  76,  §  7;  Boxie  y.  Chanejf, 
148  Mass.  592,  58  Am.  Rep.  149. 

Mr.  Thomas  J.  Barry,  for  respondent: 

If  a  trademark  is  a  personal  one  distinguish- 
ing a  particular  person  and  his  or  her  per- 
sonal reputation  and  skill,  it  cannot  truthfully 
be  used  by  any  other  person, and  consequently 
cannot  be  assigned. 

Manhattan  Medicine  Co.  y.  Wood.  108  U.  S. 
218.  27  L.  ed.  706;  Boxie  y.  Chaney,  148 
Mass.  592,  58  Am.  Rep.  149;  Re  Svezey,  62 
How.  Pr.  215. 

There  is  no  absolute  property  in  a  trade- 
mark or  tradename  merely  as  such  and  wholly 
apart  from  what  it  represents,  and  if  that 
which  the  name  signifies  or  purpoi^ts  to  repre- 
sent to  the  public  is  not  true  with  regard  to 
the  business  conducted  by  the  plaintiff,  she 
has  no  standing  in  court  to  prevent  the  de- 
fendant from  using  the  same  name. 

Boxie  y.  Chaney,  148  Mass.  592,  58  Am. 
Rep.  149;  Connell  y.  Rnd,  128  Mass.  477,  85 
Am.  Rep.  897;  Ghadmek  y.  CoteU,  151  Mass. 
190.  6  L.  R.  A.  889;  Re  Swezey,  62  How.  Pr. 
215. 

Knowlton,  J.,  deliyered  the  opinion  of  the 
court: 

Ethel  Atwood  organized  and  employed  a 
band  of  musicians  called  the  "Fadette  Ladies' 
Orchestra,"  and  hired  and  paid  the  members 
of  it.  She  sold  to  the  plaintiff  all  her  "right, 
title,  and  interest  in  and  to  the  organization 
known  as  the  Tadette  Ladies'  Orchestra,'  • 
.  .  .  together  with  all  rights  acquired  in 
and  to  the  establishment,  name,  and  trade- 
mark in  the  words  of  Tadette  Ladies'  Orches- 
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tra/  "  and  then  ceased  to  haye  any  connection 
with  the  company.  The  other  members  of 
the  orchestra  were  not  parties  to  the  contract, 
and  did  not  agree  to  continue  to  play  under  ihe^ 
direction  or  management  of  the  plaintiff.  Al 
the  time  when  the  plaintiff  brought  this  suit, 
no  member  of  the  original  organization  re- 
mained with  her.  The  question  Is  whether  the 
plaintiff  acquired  a  right  in  the  trademark  or 
tradename  which  she  can  enforce  by  way  of 
injunction  against  the  defendant  corporation, 
some  of  the  members  of  which  were  members 
of  the  original  organization.  It  is  yery  clear 
that  this  question  must  be  answered  in  the 
neeative.  So  far  as  Ethel  Atwood  had  any 
ri^t  or  ownership  in  the  tradename  which  des- 
ignated the  organization  under  her  manage- 
ment, it  was  personal  to  herself,  depending 
upon  her  personal  reputation  and  skill,  and  it 
was  not  assignable.  The  other  musicians  em- 
ployed by  her  could  not,  by  her  contract  of 
sale,  be  put  in  the  control  of  any  other  person, 
and  there  was  nothing  in  her  relation  to  them* 
that  she  could  conyey.  The  case  is  not  like 
those  in  which  there  is  a  sale  of  fixed  property^ 
and  a  local  business  to  which  the  name  be- 
longs, and  whose  principal  features  remain* 
unchanged  after  the  sale.  If  the  use  by  the* 
plaintiff  of  the  name  "Fadette  Ladies'  Or- 
chestra" would  haye  any  influence  beneflciaV 
to  herself  upon  the  public  who  wished  to  pro- 
cure the  seryices  of  such  an  organization,  it 
would  be  only  to  mislead  and  defraud  theuL 
by  implying  that  she  and  such  musicians  hs 
she  employed  were  the  same  persons  who  had. 
formerly  gained  a  good  reputation  under  this, 
name.  It  is  well  settled  that  the  courts  wilk 
not  enforce  a  claim  of  this  kind,  which  con- 
tains a  misrepresentation  to  the  public.  Boxie  y. 
Chaney,  148  Mass.  592, 58  Am.  Rep.  149;  Con- 
neUy.  Reed,  128  Mass.  477.  85  Am.  R-o.  897-„ 
Chadwick  y.  CoveU,  151  Mass.  190,  194.  6  L. 
R.  A;  889;  Weener  y.  Brayton,  152  Mass.  101,. 
8  L.  R.  A.  640;  CoteU  y.  Chadwick,  15:^  Mass. 
268>267;  Manhattan  Medicine  Co.  y.  Wood,  108- 
U.  S.  218,  27  L.  ed.  706. 
Decree  affirmed. 

Lathrop,  J.,  dissenting: 

I  am  unable  to  agree  to  the  opinion  of  the 
majority  of  the  court.  It  proceeds  upon  the 
ground  that  the  name  adopted  by  Ethel  At- 
wood for  the  orchestra  orgHuized'  by  her  was 
not  assignable,  for  the  reason  that  it  was  per- 
sonal to  herself,  and  depended  upon  her  per- 
sonal reputation  and  skill.  The  court  below 
has  found  that  the  success  of  the  orchestra 
**was  due  to  the  ability,  skill,  and  personal  su* 
pervision  of  said  Atwood."  It  follows,  then, 
if  the  decision  of  the  majority  of  tbe  court  is 
correct,  that,  if  a  buRiness  is  conducted  under 
a  tradename,  the  mo  e  tbe  ability,  skill,  and 
personal  supervision  o '  the  owner  of  the  busi- 
ness conduces  to  i  s  success,  the  less  is  th» 
tradename  assignabiO  with  the  business.  I 
think  that  this  is  not  in  accordance  with  sound 
principles  or  with  the  authorities.  The  opinion 
of  the  majority  appears  to  be  founded  upon  a 
yiew  of  the  law  which  Is  sound  within  certaia 
limitations,  namely,  that,  where  the  trade- 
mark is  the  name  of  the  proprietor  of  the- 
business,  it  cannot  be  sold  apart  from  the  bus- 
iness, on  the  ground  that  it  means  to  tbe  pub 
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lie  tbat  the  penonal  skill  of  a  particular  indi- 
▼idual  is  exercised  in  the  maoufacture  or  se- 
lection of  the  goods  upon  which  it  is  used. 
Bo  far  as  the  cases  cited  in  the  opinion  of  the 
majority  seem  to  me  to  have  any  pertinency, 
they  are  of  this  class.  But  this  doctrine  has 
no  application  where  the  name  is  sold  with  the 
business.  Kidd  t.  Johman,  100  U.  S.  617, 25 
L.  ed.  769;  Warren  v.  Warren  Thread  Co.  184 
Mass.  247;  Sohier  t.  Johnson,  111  Mass.  288; 
Bvma  Cement  Co.  y.  LePage,  147  Mass.  206; 
YfiUiame  Mfg  Co,  t.  Noera,  168  Mass.  110; 
Dant  y.  Bead,  90  Ky.  255;  Morgan  y.  Rogers^ 
26  Pat.  Off.  Gaz.  1118, 19  Fed.  Bep.  696;  Oakee 
y.  Tonemierre,  49  Fed.  Rep.  447;  Carmichel 
y.  Latimer,  11  R  I.  395;  HaU  v.  Barrows, 
4  De  G.  J.  &  8.  160;  Burg  y.  Be€[ford,  4  De  G. 
J.  &  8.  862.  In  Booth  y.  Jarrett,  52  How.  Pr. 
169,  Edwin  Booth  mor^aged  and  leased  the 
theater  built  by  him  in  New  York,  and  which, 
when  it  was  built,he  called  **Booth'8  Theater." 
He  afterwards  sought  to  restrain  the  lessee 
from  the  use  of  the  name,  on  the  sround  that 
the  public  would  be  misled  into  belieying  that 
he  was  still  the  manager,  and  acted  there. 
But  the  injunction  was  refused,  and  it  was 
held  that  the  name  passed  by  the  lease.  8o, 
the  name  of  an  hotel  is  assignable.  Wood  y. 
6and$,  Cox,  Man.  Trade  Mark  Case.  No.  487. 
Names  of  hotels  have  also  been  frequently 
protected.  See  cases  cited  in  Cox.  Man.  No. 
108,  and  note.  So  names  of  newspapers.  No. 
10  and  note;  and  No.  174. 

In  the  case  at  bar  I  see  no  reason  why  the 
plaintiff  was  not  entitled  to  haye  the  trade- 
name of  the  orchestra  protected.  Such  a 
name  is  clearly,  to  my  mind,  assignable.  It 
also  seems  to  me  that  the  defendants,  being 
merely  employees  of  the  plaintiff,  and  of  her 
predecessor  in  title,  could  not,  by  leaving,  ac- 
quire the  right  to  use  the  same  under  which 
they  had  before  performed,  or  any  name  so 
similar  as  to  deceive  the  public.  It  is  not  a 
case  concerning  the  right  of  the  majority  of 
an  association  to  the  name»  for  here  the  name 
was  invented  by  Atwood,  and  the  defendants 
were  hired  by  her.  The  Boston  Symphony 
Orchestra  owes  its  fame  to  the  efforts  of  its 
various  leaders.  If  this  name  is  a  tradename, 
it  is  assignable.  Could  it  be  held  that  mem- 
bers of  the  orchestra  who  chose  to  leave  could 
associate  themselves  together  and  perform 
under  this  name  without  being  liable  to  be  re- 
strained by  injunction? 


Charlotte  E.  WILLEY 

e. 

BOSTON  ELECTRIC  LIGHT  COMPANY. 

aaSMasB.  40.) 

1*  Evldeiioe  of  what  was  dono  aiter  a 
Iktal  accident  by  a  eleotiio  shook  to  present 
dansrer  is  admissible  for  the  purpose  of  showing 
what  could  have  been  done  to  avoid  the  accident. 

8«   A  remedy  of  a  **delbet  ta  the  condi- 


tion of  the  machinery**  for  the  safetj  of 
employees  under  Stat.  1S87,  chap.  270, 19  1,  t,  does 
not  meau  puttiosr  the  maohioery  In  perfect  con- 
dition for  workioff  purposes,  but  the  removal  of 
the  source  of  danger  to  employees,  which  may 
be  done  by  temporary  device  as  well  as  by  perw 
manent  repairs. 

8.  The  care  ezerciaed  by  a  ni^ ht  pi^ . 
trolman*  whose  duty  it  is  to  turn  electricity 
on  to  liirht  wires  if  it  has  been  left  turned  off  by 
trimmers,  when  be  turns  It  on,  not  knowing 
that  It  has  been  turned  off  because  the  insulation 
has  been  burned  off  by  lightninir,  is  a  question 
for  the  Jury. 

4«  NeKlifrenee  in  Ikilinf  to  cat  the 
electrio-liflrht  frtree  running^  into  a 
cnt-ont  box  on  a  pole  when  the  insula- 
tion is  burned  off  by  llirhtninff,  and  leavfoir  them 
so  that  a  night  patrolman.  In  ignorance  of  their 
condition,  may  be  injured  by  turning  on  the 
eleotrlctty,  as  It  is  his  duty  to  do  when  it  has  been 
left  turned  off  by  trimmers,  is  a  question  for  the 
Jury. 

6«  A  variance  between  plaintilf's  plead- 
in§f  and  proof  is  not  fatal  on  appeal  where 
the  precise  nature  of  the  defect  would  be  pecu- 
liarly within  defendant*s  knowledge  and  there 
has  been  no  surprise  unless  to  the  plaintiff. 

(Ifebmaryn,  1887.) 

EXCEPTIONS  by  defendant  to  nilings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought  to 
recover  daoaages  for  the  alleged  negligent  kill- 
ing of  plaintiff's  husband  which  resulted  in  a 
verdict  In  plaintiff's  favor.     Overruled, 

The  facta  are  stated  in  the  opinion. 

Messrs,  Everett  W.  Bnrdett  and 
Charlee  A«  Snow»  for  defendant: 

The  statute  means  to  hold  the  employer 
liable  for  the  specific  defect  shown  if  the  em- 
ployer or  his  servants  could  reasonably  have 
discovered  or  remedied  it,  and  does  not  allow 
a  plaintiff  to  recover  by  showing  that,  as  a  re- 
sult of  the  specific  defect  shown,  the  machinery 
in  the  factory  as  a  whole,  under  the  conditions 
existing,  became  unsafe  and  unsuitable.  In 
some  cases  it  has  been  held  that  a  mere  ab- 
sence of  proper  appliances  may  constitute  a 
"defect"  If,  taken  as  a  whole,  the  machinerv 
was  not  reasonably  sate  and  suitable,  though 
no  specific  break  or  crack  was  shown. 

Qdonecky,  Dean  Steam  Pump  Co.  165  Mass. 
202. 

But  this  rule  does  not  militate  against  the 
soundness  of  the  contention  that  when  such  a 
break  or  crack  is  the  direct  cause  of  the  acci- 
dent that  is  the  "defect**  meant  by  the  statute. 

Precautions  or  remedies  taken  by  a  defend- 
ant or  )u  servants  after  the  accident  are  not 
admissible  in  evidence,  unless  under  excep- 
tional circumstances,  and  this  case  doea  not 
come  within  any  of  the  exceptions  to  this  rule. 

Shinners  v.  Proprietors  of  Locks  db  Canals^lb^ 
Mass.  168,  12  L.  R.  A.  554;  Menard  v.  Boston 
db  M.  R.  Co.  150  Mass.  886;  IkwneyY,  Sawyer, 
157  Mass.  418. 

Messrs,  William  N«  Oeifood  and  John 
L*  Batee*  for  plaintiff: 

The  testimony  of  Chase  that  from   half  an 


NOTX.— As  to  liability  for  electric  wires  in  biirh.  (  Street  R.  Oo.  ▼.  O wings  (Gku)  88  L.  B.  A.  7D8:  and 
ways,  see  fiot«  to  Denver  Consol.  Electric  Oo.  v.  Newark  Electric  Light  k  P.  Co.  v.  Garden  (C.  C 
Simpson  (Oolo.)81L.B.  A.  660;  also  Atlanta  OonsoL  I  App.8d  C.)jxwt,7S6w  ^  t 
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boar  tQ  About  two  hoan  after  tbe  accident  to 
Willey  he  cut  the  two  wires  ruoDiug  into  the 
cut-out  box  about  3  iucbes  above  the  box,  and 
then  joined  the  ends  together  above  the  box  so 
as  to  allow  the  other  lamps  on  the  circuit  to 
bum,  was  admissible. 

It  tended  to  show  the  condition  of  the  ways, 
works,  or  machinery  of  defendant  soon  after 
the  accident  to  have  been  the  same  as  at  time 
of  accident,  and  admissible  on  that  ground. 

TrerMay  v.  Hamden,  162  Mass.  888. 

Due  care  is  presumed  in  an  employee  known 
to  be  skilled  and  rightfully  in  place  of  new 
danger  in  the  discharge  of  his  explicit  duty. 

Maker  v.  Boston  db  A.  R.  Co.  158  Mass.  44. 

The  electric  liKbtine  apparatus,  wires,  and 
connections  constituted,  within  the  meanini;  of 
the  statute,  "ways,  works,  or  machinery"  of 
the  defendant 

Brouillette  v.  Connecticut  River  B.  Oo.  162 
Mass.  198. 

The  servant  is  not  required  to  know  latent 
but  only  patent  defects,  and  he  has  a  right  to 
assume  superior  knowledge  in  his  employer, 
and  to  rely  upon  his  prudence  and  judgment. 

Myhan  v.  LouiHana  Electric  Light  dTP,  Co. 
41  La.  Ann.  964,  7  L.  R  A.  172. 

Tbe  vigilance  and  attention  required  must 
conform  to  the  nature  of  the  emergency  and  the 
danger  to  which  others  may  be  exposed,  and 
is  always  to  be  judged  of  according  to  the  sub- 
ject-matter, the  danger  and  force  of  the  mate- 
rial under  the  defendant's  charge. 

Vggla  v.  We%t  End  Street  R.  Co.  160  Mass. 
851. 

Willey  did  not  assume  the  risk  of  a  latent  de- 
fect if  known  to  his  employer,  or  which  ought 
to  have  been  known  by  it,  and  not  communi- 
cated to  him. 

SovtMtestem  Teleph,  Co,  t.  Wouglit&r,  56 
Ark.  206. 

Holmes*  J«,  delivered  the  opinion  of  the 
court: 

This  is  an  action  under  Stat.  1887,  chap.  270, 
§g  1,  2,  for  causing  tbe  death  of  the  plain tiflf's 
husband  by  a  defect  in  the  condition  of  the  de- 
fendani's  works  and  machinery.  The  story, 
so  far  as  material,  is  short:  The  insulation  of 
the  defendant's  wire  was  burned  off  by  light- 
oiog,  near  the  pole  where  the  accident  hap- 
pened. At  10  minutes  past  7  it  was  discov- 
ered that  there  was  trouble,  and  one  Murphy, 
a  night  lineman,  was  sent  out.  He  found  the 
pole  where  the  electricity  was  escaping,  went 
back  to  the  station,  and  had  the  electricity  shut 
off  from  the  circuit.  He  then  returned,  and, 
by  pushing  the  handle  of  a  cut  out  box  on  the 
pole,  made  it  impossible  for  the  electrfcity  to 
reach  that  pole.  He  then  went  back  again  to 
the  station,  and  the  electricitv  was  turned  onto 
the  circuit,  lighting  all  the  lamps  except  the 
one  upon  the  pole  in  question.  At  about  a 
quarter  before  9,  the  plaintiff's  husband,  a 
night  patrolman,  not  knowing  that  there  had 
been  trouble,  climbed  up  the  pole,  turned  on 
the  electricity  by  means  of  the  cut-out  box,  as 
it  was  his  duty  to  do  when  the  trimmers  had 
left  it  turned  off,  and  received  a  shock,  which 
caused  him  to  fall  to  the  ground,  and  in  that 
way  killed  him.  The  main  question  is  whether 
there  was  a  case  for  the  jury. 

It  ma>  be  assumed  that  it  would  have  been 
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impoBsible  to  discover  and  to  remedy  the  dam- 
age to  the  insulation  that  night.  All  that  waa 
known  was  that  for  some  reason  the  electricity 
was  escaping  at  that  pole.  But  it  was  proved, 
subject  to  the  defendant's  exception,  that  an 
hour  or  two  later  another  of  the  defendant's 
men  cut  the  wires  running  into  the  cut  out 
box,  and  joined  them  above  tbe  box,  and  in 
that  way  cut  the  electricity  off  from  this  pole; 
and  it  was  argued  that,  in  view  of  the  proba- 
bility of  unwarned  patrolmen  doing  just  what 
the  deceased  did,  this  course  should  have  been 
adopted  by  Murphy.  We  are  of  opinion  that 
the  evidence  was  admissible  to  show  what  waa 
possible  for  Murphy,  and  that  the  argument 
was  proper  for  the  consideration  of  the  jury. 

For  the  defendant  it  was  urged  that  the  de- 
fect was  the  burnt  insulation,  and  that  this 
could  not  have  been  remedied  before  the  acci- 
dent. But  this  is  narrowing  the  words  of  the 
statute  to  an  impracticable  precision.  The 
words  are  "defect  in  the  condition  of  the  ma- 
chinery," not  "defect  in  the  machinery."  As 
the  presiding  judge  very  properly  ruled,  they 
do  not  refer  to  its  working  capacity,  but  to  its 
condition  with  regard  to  the  safety  of  tbe  em- 
ployees. So,  when  the  statute  goes  on  to 
speak  of  the  defect  not  having  been  remedied, 
it  does  not  mean  that  the  machine  must  have 
been  made  perfect  for  working  purposes,  but 
that  its  dangerous  condition  must  have  been 
ended.  This  may  be  donejby  a  temporary  de- 
vice, as  well  as  by  permanent  repairs.  It  waa 
not  necessary  that  the  break  in  the  insulation 
should  have  been  discovered  and  mended,  if, 
as  was  shown  to  be  the  fact,  the  danger  could 
have  been  removed  by  easy  and  obvious 
means,  either  those  adopted  or  by  a  warning 
siffnal. 

^bere  was  evidence  that,  if  cutting  the  wires 
was  the  proper  thing  for  the  defendant  to  do, 
it  was  Murphy's  business  to  do  it.  He  waa 
employed  to  find  trouble  where  there  was  any, 
and  to  remedy  it  if  he  could :  that  is  to  say,  he 
was  ormight'have  been  found  to  be  "intrusted 
with  the  duty  of  seeing  that  the  works  and 
machinery  were  in  proper  condition,"  so  far  as 
this  accident  was  concerned. 

As  to  the  care  shown  by  the  deceased,  the 
jury  may  have  found  that  he  received  the 
shock  too  soon  after  the  danger  became  mani- 
fest to  avoid  it  by  throwing  the  current  off 
again.  It  was  for  the  jury  to  sav,  too, 
whether,  under  the  circumstances  as  they  ap- 
peared to  him,  he  ought  to  have  protected  him- 
self more  than  they  were  warranted  in  finding 
that  he  did. 

The  deceased  died  from  a  concussion  of  the 
brain.  There  was  testimony  of  a  few  scattered 
words  having  been  uttered  by  him,  but  the 
jury  were  warranted  in  finding  that  he  never 
regained  consciousness  so  far  as  to  suffer. 

If  there  was  any  question  of  variance  be- 
tween the  pleading  and  the  proof,  the  case 
being  one  where  the  precise  nature  of  the  de- 
fect would  t>e  peculiarly  within  tbe  defendant's 
knowledge,  it  would  have  been  monstrous  to 
allow  the  trial  to  go  for  nothing  on  that  ac- 
count. There  was  no  surprise,  unless  to  the 
plaintiff;  and  an  amendment  would  have  been 
allowed,  or  would  be  allows  now,  as  of 
course,  if  necessary.  The  declaration  pointed 
out  the  general  character  o^-the  defect  oor- 
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rectly,  as  a  defect  in  tbe  condition  of  the  elec- 
tric figbting  apparatus  upon  tbe  pole  which  has 
been  mentiooed.  That  was  enough.  The  dec- 
laration described  it  further  aa  a  defective 
crane»  and  its  negligent  connection  with  said 


light  and  said  pole.  The  words  can  be  stretched 
to  cover  the  case,  or  tbey  could  be  stricken  out, 
and  leave  tbe  declaration  good. 
Exceptions  overruled. 
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NEWARK  ELECTRIC  LIGHT  &  POWER 

COMPANY.  Piff.  in  Err., 

t: 

Henry  H.  GARDEN,  Admr.,  etc..  of  James 

A.  Mason,  Deceased. 

(89n.8.App.4ia.) 

!•  A  plaintiff  who  promida  his  aeUon 
upon  an  allefpation  of  neiflii^nee  by  the 

defendant  must  sbow,  not  only  that  the  conduct 
of  whicb  be  complains  was  negligent  in  charac- 
ter, but  also  tbat  it  was  violatiTe  of  some  duty 
wblcb  was  owing  to  htm. 
2*  An  employee  of  a  railroad  company 
'.ri^htftdly  maintaining  wires  upon  a 
pole  owned  by  a  telejrraph  company  and  also 
used  by  a  telephone  company  and  an  electric- 
light  company  is  not,  while  engaged  in  trans- 
ferring wires  of  tbe  railroad  company  to 
other  poles,  a  trespasser  in  setting  his  foot 
npon  a  oro8»>aTm  bearing  the  electric-light 
wires  so  as  to  relieve  the  electric-light  company 
from  liability  for  bis  death  oocasioned  by  the  im- 
perfect insulation  of  its  wires. 

8«  An  eleetrie-liirl>*  company  is  not 
bound  to  keep  the  insulation  of  its  wires  upon 
a  pole  In  good  condition  as  against  a  bare  Tolun- 
teer  or  mere  trespasser  who  intrudes  upon  such 
pole. 

4.  An  eleetrie-liirlkt  company  maintaia- 
ine  wires  upon  tiie  same  pole  with  other 
companies  is  bound  to  know  tbat  linemen  of  the 
other  companies  may  come  In  contact  with  its 
wires,  and  must  use  due  care  in  insulating  such 
wires. 

5*  Any  person  who  en^^aiges  in  a  highly 
dangerous  ocenpation  is  bound  to  take 
such  precaution  in  Its  pursuit  as  a  sensible  man 
^ould  ordiDorily  take  to  avoid  doing  serious 
Injury  to  one  who  comes  upon  bis  premises, 
not  as  a  mere  trespasser  or  wrontrdoer,  but  for  a 
purpose  in  itself  lawful  and  whicb  tbe  owner  has 
reason  to  believe  may  bring  him  there. 

{Acheeon,  Oireiuit  Judgc^  dtoserUs.) 

'  (November  80, 1898.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  New  Jersey  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an  action 
brought  to  recover  daniai^es  for  tbe  alleged  neg- 
ligent killing  of  plaintiff's  intestate.  Affirmed, 
Tbe  facts  are  stated  in  the  opinions. 
Before  Arheeon  and  Dallas,  Circuit  Judges, 
and  Wales,  District  Judge. 


Mr.  Jdua  O.  H.  Pitney,  for  plaintiff  In 
error: 

A  nonsnit  should  have  been  granted  or  a  ver- 
dict directed  for  the  defendant  below,  because 
no  negligence  on  the  part  of  the  defendant 
company  was  shown. 

A  person  owes  no  duty  to  those  who  come 
upon  his  premises  by  license  merely,  and  for 
their  own  convenience,  or  who  are  trespassers^ 
to  keep  his  premises  in  such  condition  that 
they  shall  not  be  injured.  In  entering  upon 
his  property  uninvited,  they  assume  afl  risks. 

Phillips  V.  BurlingUm  Library  Qo.  65  N.  J. 
L.  807;  Varid/erheek  v.  Hendry,  84  N.  J.  L. 
467;  Mathews  v.  Bensd,  51  N.  J.  L.  80;  Flood 
V  Western  U,  Teleg.  Ca,  181  N.  Y.  608;  Ben- 
nett V.  Louisville  ds  K  R.  Co.  102  U.  8. 577. 96 
L.  ed.  285;  Boleh  ▼.  Smith,  7  Hurlst.  &  N.  786; 
Oautret  v.  Egerton,  L.  R.  2  C.  P.  871,  86  lu 
J.  C.  P.  N.  8.  191;  CaiU  V.  Selden.  L.  R.  8  C. 
P.  495,  87  L.  J.  C.  P.  N.  8.  2S8;  EtanmlU  <fr 
T:  U.  R.  Co.  v.  Qnffln^  100  Ind.  221,  50  Am. 
Rep.  783;  Cusiek  v.  Adams,  115  N.  Y.  55;  SuU 
limn  V.  Boston  db  A.  R.  Co,  166  Mass.  878; 
BiWnes  v.  Moors,  162  Mass.  42. 

No  negligence  on  tbe  part  of  the  defendant 
was  shown.  Tbe  undisputed  evidence  showed 
tbat  in  respect  to  its  wires  it  had  discharged 
the  full  duty  it  owed  to  any  person,  no  matter 
what  his  status  with  reference  to  it.  The  wire 
used  by  the  defendant  was  the  best  wire  msde 
for  the  purpose,  and  secured  the  most  perfect 
insulation  tbat  could  be  used  out  of  doors  Id 
places  exposed  to  the  weather. 

In  tbe  construction  and  erection  of  the  wire 
at  tbe  point  in  question,  the  defendant,  by  the 
undisputed  evidence,  had  discharged  its  full 
duty  in  tbe  most  ample  manner  possible. 

Flood  V.  Western  U,  TeUg.  Co.  181  N.  Y.  608. 

The  injury  to  Mason  was  an  accident 

Buckly  V.  Quita  Pereha  A  R.  Mfg.  Co.  118  N. 
Y.  640. 

Mason  was  guilty  of  contributory  negli- 
gence. 

Tucker  v.  Baltimore  <fc  0.  R.  Co.  8  U.  S. 
App.  491,  59  Fed.  Rep.  968;  Baltimore  dt  0. 
R.  Co.  V.  Depew,  40  Ohio  8t.  121;  Ene  v.  M^ 
giU,  101  Pa.  616.  47  Am.  Rep.  739. 
On  petition  for  rehearing. 

No  duty  except  to  abstain  from  wilfully  in- 
flicting in]ury  is  owed  to  one  trespassing  upon 
tbe  property  of  another  without  the  latter*! 
knowledge  or  consent. 

Cleveland,  0,  0.  db  St.  L.  B.  Co.y.  Phillips,  24 


Note. — As  to  liability  for  injuries  caused  by 
electric  wires  In  highways,  see  note  to  Denver 
Consol.  electric  Co.  v.  Simpson  (Colo.)  31  L.  R. 
A.  5e«  ;  also  Atlanta  ConKol.  Street  R.  Co.  v.  Ow- 
Ings  (Ga.)  33  L.  li.  A.  71)8. 
37  L.  R.  A. 


As  to  liability  for  Injuries  to  employees  by 
electricity,  see  note  to  Western  U.  Teleg.  Co.  v. 
McMullen  (N.  J.)  32  L.  R.  A.  3.51 ;  and  Wllley  ▼. 
Boston  Electric  Light  Co.   (Mass.)  ante,  723. 
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U.  8.  App.  489,  64  Fed.  Rep.  823;  8t.  LouU  A 
a.  F.  R.  Oo,  V.  Bennett,  82  U.  8.  App.  621,  69 
Fed.  Rep.  525;  Kanga9  Oity,  Ft,  8.  db  M,  R. 
Co.  T.  Cook,  31  U.  8.  App.  277,  66  Fed.  Rep. 
115. 28  L.  R.  A.  181 ;  Mitehell  v.  Nevf  York,  L 
K  AW.  R  Co.  146  a.  8.  618,  86  L.  ed. 
1064. 

Messrs,  Horatio  N.  Barton  and  Aaron 
V.  DawoSf  for  defendaDt  in  error: 

It  was  not  an  nnreasonable  inference  to  con- 
clude that  it  was  part  of  the  duty  of  the  de- 
fendant to  insulate  its  wires  because  it  was  not 
likely  to  do  anything  more  than  it  was  re- 
quired to  do  by  some  positive  undertaking. 

Perry  v.  Pennsylvania  B,  Co.  55  N.  J.  L. 
178;  Qyrby  v.  HiU,  4  C.  B.  N.  8.  556. 

If  the  jury  could  reasonably  draw,  in  any 
aspect  of  the  case,  such  an  inference,  this 
court,  sitting  in  banc,  must  likewise  draw  it  to 
support  the  verdict. 

If  there  were  such  a  contractual  duty  to  be 
inferred  by  the  jury,  it  was  intended  for  the 
benefit  of  the  workman,  and  a  violation  of  it 
rendered  the  defendant  corporation  responsible. 

Van  Winkle  v.  American  Steam  Boiler  Co. 
52  K.  J.  L.  240;  McMahon  v.  Second  Ave.  B. 
Oo.  75  N.  Y.  281. 

All  persons  intended  to  be  primarily  bene- 
fited by  such  a  contract  can  maintain  an  action 
for  its  breach. 

Atehieon,  T.  d  8.  F.  B.  Co.  v.  Beesman,  19 
U.  8.  App.  596,  60  Fed.  Rep.  870,  28  L.  R.  A. 
768;  Smith  v.  London  d  St.  K.  Docks  Co.  L. 
R  8  C.  P.  333;  Thrussell  v.  Bandyside,  L.  R. 
20  Q.  B.  Div.  859;  Indermaur  v.  James,  L.  R. 
2  C.  P.  818;  Parry -y.  Smith,  L.  R.  4  C.  P.  Div. 
826;  Thomas  v.  Winchester,  6  N.  Y.  397.  57 
Am.  Dec.  455;  Winterbottom  v.  Wright,  10 
Mees.  &  W.  109. 

The  duty  which  the  defendant  corporation 
owed  to  the  workmen  of  the  other  companies 
arose  from  the  fact  that  mischievous  conse- 
quences, imi>eriling  human  life,  were  reasona- 
bly to  be  anticipated  if  due  care  was  not  exer- 
oised 

Beaten  v.  Pender,  L.  R  11  Q.  B.  Div.  503; 

nv.  BUI,  4  C  B  N.  8.  556;  Devlin  v. 
,  89  N.  Y.  470,  42  Am.  Rep.  811;  Bright 
V.  Barnet,  88  Wis.  209.  26  L.  R.  A.  524;  Crane 
Elevator  Co.  ^  Lippert,  24  U.  8.  App.  176,  63 
Fed.  Rep.  942;  Qoodlander  Mill  Co.  v.  Stand- 
ard OU  Co.  24  U.  8.  App.  7,  63  Fed.  Rep. 
400,  27  L.  R  A.  583;  FUteher  v.  Bylands,  L. 
R.  8  H.  L.  830. 

It  was  a  question  of  fact  for  the  jury  to  de- 
termine whether  or  not,  under  the  circum- 
stances of  thf  particular  case  disclosed  in  the 
bill  of  exceptions,  the  defendant  corporation 
was  bound  to  insulate  its  wires  at  the  place 
where  decedent  received  his  injuries. 

BlingstDorth  v.  Boston  Electric  Light  Co.  161 
Mass.  588.  26  L.  R  A.  554;  Clements  v.  Louisi- 
ana Blectrie  Light  Co.  44  La.  Ann.  692,  16  L. 
R.  A.  48;  (Tnited  Electric  B.  Co.  v.  Shelton,  89 
Tenn.  424;  Kraatz  v.  Brush  Electric  Light  Co. 
82  Mich.  457;  Oiraudi  v.  Electric  Improv.  Co. 
107  Cal.  120.  28  L.  R  A.  596;  McLaughlin  v. 
Louisville  Electric  Light  Co.  (Ky.)  34  L.  R  A. 
812. 

The  question  of  duty,  under  well-considered 
cases,  arises  out  of  the  circumstances,  and  is 
one  for  the  jury. 

Sioux  City  d  P.  R  Co.  v.  Stout,  84  U.  8.  17 
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Wall.  657,  21  L.ed.  745;  Hydraulic  W<yrks  Co. 
V.  Orr,  88  Pa.  382;  Schilling  v.  Abemethy,  112 
Pa.  437,  56  Am.  Rep.  320;  Union  P.  R.  Co.  y. 
McDonald,  152  U.  8.  262, 88  L.  ed.  484;  Tilings- 
loorth  V.  Boston  Electric  Light  Co.  161  Mius. 
588, 25  L.  R  A.  554. 

Even  toward  a  bare  licensee,  or  even  an  in- 
nocent trespasser,  a  duty  is  owed  by  the  owner 
of  lands  not  to  place  a  dangerous  agency  in 
the  path  of  the  former  so  as  to  cause  him  great 
injury. 

CahiU  V.  Ohieago,  M.  d  8t.  P.  B.  Co.  AA  U. 
8.  App.  85,  74  Fed.  Rep.  285;  Larmore  v. 
Crown  Point  Iron  Co.  101  N.  Y.  391,  54  Am. 
Rep.  718;  Bird  v.  Holbrook,  4  Ring.  628;  Bran- 
som  y..Labrot,  81  Ky.  638.  50  Am.  Rep.  198; 
Croflwell.  Electricity,  §  256;  Phillips  v.  Bur- 
lington Library  Co.  55  N.  J.  L.  807;  Qautret 
V.  Egerton,  L.  R  2  C.  P.  370;  Kay  v.  Penn- 
sylvania B.  Co,  65  Pa.  269,  8  Am.  Rep.  628; 
Taylor  v.  Dd^iware  dk  H.  Canal  Co.  118  Pa. 
162, 57  Am.  Rep.  446;  Barry  v.  New  York  ^  db 
H.  R.R  Co.n  N.  Y.  289,  44  Am.  Rep.  877; 
Powers  V.  Harlow,  53  Mich.  507,  51  Am.  R  p. 
154;  Harrison  v.  Pittsburgh,  C.  dk  St.  L.  B.  Co. 
45  Ohio  St.  11;  Bryne  v.  New  York  C.  db  H. 
B.  B.  Co.  104  N.  Y.  362. 

The  decedent  was  not  guilty  of  conlributoiy 
negligence. 

Clements  v.  Louisiana  Electric  Light  Co.  44 
La.  Ann.  695,  16  L.  R.  A.  43;  CnrUy  v.  lUi- 
nois  C.  B.  Co.  40  La.  Ann.  817;  Brown  v. 
Texas  db  P.  B.  Co.  42  La.  Ann.  350;  Bomar  v. 
Louisiana  North  db  South  B.  Co.  42  La.  Ann. 
988. 

The  fact  that  a  man  assumes  a  dangeroua 
position,  or  incurs  a  risk,  is  not  always  conclu- 
sive evidence  of  negligence.  Other  circum- 
stances may  have  justified  the  assumption  of 
the  particular  risk. 

Chicago,  M.  db  St.  P,  B.  Co.  v.  Carpenter^  12 
TJ.  8.  App.  392,  56  Fed.  Rep.  461. 

Dallas*  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  in  the  circuit  cpurt 
of  the  United  States  for  the  district  of  New 
Jersey  by  the  administrator  of  the  estate  of 
James  A.  Mason,  against  the  Newark  Electric 
Light  &  Power  Company,  for  causing,  by  its 
negligence,  the  death  of  Mason.  There  were  a 
verdict  and  a  judgment  thereon  for  the  plain- 
tiff, and  thereupon  the  defendant  sued  out  this 
writ  of  error.  The  usual  defenses  were  set  up 
in  the  court  below.  NegUence  on  the  part  of 
the  defendant  was  denied,  and  contributory 
negligence  on  the  part  of  the  deceased  was  as- 
serted; but  upon  these  subjects,  considered 
separately  and  apart  from  the  fundamental 
question  to  be  presently  dealt  with,  the  major- 
ity of  the  court  has  experienced  no  difficulty. 

There  is  no  specific  criterion  of  care  which 
could  have  been  applied  in  this  case.  Neither 
the  defendant  nor  Mason  disregarded  any  deter- 
minate provision  of  the  law  prescribing  what 
the  conduct  of  either  of  them  should  have  been, 
for  there  is  no  such  provision.  The  only  rule 
which  they,  respectively,  are  bound  to  obey, 
is  the  general  one  which  enjoins  the  exercise 
of  due  care, — the  observance  of  such  caution 
as,  under  the  circumstances,  an  ordinarily  pru- 
dent man  would  have  observed.  Whether 
either  of  them  failed  to  perforaa  this  iodis- 
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tiDctly  defined  obligation  (a8.«umiDg  its  exist- 
€Dce  on  the  part  of  the  defendant)  was  a  ques- 
tion of  fact  and  of  inference.  The  facts  were 
<»)ntroverted,  the  inference  was  disputed,  and 
t>e  evidence  was  not  condlusiye.  Therefore, 
unless  the  case  should  have  been  entirely  with- 
drawn from  the  jury,  upon  the  underlying 
question  about  to  be  considered,  no  error  was 
committed  in  submitting  to  it  the  issue  as  to 
negligence,  both  as  respected  the  defendant 
«nd  the  plaintiff's  intestate.  The  specifica- 
tions of  error,  other  than  the  third,  which  will 
be  especially  referred  to,  need  not  be  further 
discussed.  Although  the  charge  of  the  court 
Is,  perhaps,  open  to  some  criticism,  it  exhibits 
no  reversible  error,  if  not  upon  the  one  im- 
portant and  quite  distinctive  subject  to  which 
attention  is  now  to  be  directed. 

There  is  no  liability  for  negligence  where 
4here  is  no  duty  of  "care.  Consequently,  a 
plaintiff  who  grounds  his  action  upon  an  al- 
legation of  negligence  by  the  defendant  must 
show,  not  only  that  the  conduct  of  which  he 
complains  was  negligent  in  character,  but  also 
that  it  was  violative  of  some  duty  which  was 
owing  to  him.  That  the  conduct  of  this  de- 
fendant was  not  careful,  and  that  its  lack  of 
•care,  and  not  any  negligence  of  Mason  him- 
eelf,  was  the  cause  of  the  death  of  the  latter, 
are  established  by  the  verdict;  but,  as  we  have 
«aid,  the  whole  subject  of  negligence  was  in- 
consequent if,  under  the  law  and  the  evidence, 
the  defendant  was  under  no  obligation  to  re- 
gard Mason's  safety.  The  primary,  separate, 
and  controlling  question  upon  this  record, 
therefore,  U:  Was  the  defendant  bound  to  ex- 
ercise care — "ordinary  care,"  as  the  court  be- 
low held— to  provide  against  the  occurrence  of 
«uch  a  calamity  as  befell  Mason?  That  this 
Inquiry  may  oe  intelligently  answered,  it  is 
requisite  that  our  investigation  of  the  law 
fihould  be  based  upon  a  correct  conception  of 
the  facts  to  which  it  is  to  he  applied;  and  those 
which  are  pertinent  to  this  particular  subject 
may  be  briefly  stated. 

The  Western  Union  Telegraph  Company 
was  the  owner  of  a  certain  telegraph  pole,  upon 
which  the  Pennsylvania  Railroad  Company 
rightfully  maintained  several  electric  wires, 
immediately  supported  upon 'three  cross  arms. 
The  defendant  company  also  rightfully  main- 
tained two  wires,  supported,  one  on  either  side 
of  the  same  pole,  upon  a  single  cross-arm. 
How  this  right,  in  either  case,  was  acquired,  is 
•unimportant.  There  is  no  doubt  that,  in  both, 
"it  existed,  and  that,  in  fact,  the  pole  was  law- 
fully used,  not  only  by  its  owner,  the  telegraph 
•company,  and  by  a  certain  telephone  com- 
pany, but  also  by  the  railroad  company  and  by 
the  defendant.  "There  were  twelve  cross-arms 
In  all,  including  the  two  temporary  ones  here- 
after mentioned).  The  lowest  was  that  which 
-sustained  the  wires  of  the  defendant,  and 
above,  at  a  distance  of  several  feet,  was  one  of 
those  upon  which  were  the  wires  of  the  railroad 
•company.  In  the  space  between  these  two 
bars  were  tho^e  in  use  by  the  telephone  com- 
pany, and  )  elow  the  latter,  and  above  that  of 
the  defendant  company,  two  new  ones  were 
inserted  by  the  railroad  company,  to  facilitate 
•the  transfer  of  its  wires;  and  Mason  was  one  of 
several  men  employed  by  that  company,  who. 
upon  the  occasion  in  question,  were  engaged 
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In  making  that  transfer,  which  consisted  in  re- 
moving its  wires  from  the  poles  of  ttie  tele- 
graph company  (including  the  pole  which  has 
been  specified)  to  certain  other  poles,  which  be- 
longed to  the  railroad  company  itself.  Maaon 
ascended  this  pole,  and  placed  himself  finally — 
what  he  bad  previously  done  is  immaterial 
— in  the  situation  which  he  occupied  when  he 
met  his  death.  His  right  foot  was  upon  one 
side  of  the  cross-bar,  on  which  there  was  an 
electric  wire  of  the  defendant  This  foot, 
however,  was  not,  and  did  not  become,  in  con- 
tact with  the  wire.  It  rested  at  a  point  suffi- 
ciently removed  from  it  to  be  free  from  dan- 
ger. In  point  of  fact,  the  accident  did  not 
result  from  the  position  of  his  right  foot,  for 
the  fatal  connection  was  made  through  his  left 
foot,  which  was  thrown  over  the  next  bar 
above,  the  lower  of  the  two  new  bars,  and  was 
*'dang1ingdown  towards  the  lower  bar,"  the  one 
upon  which  was  the  defendant's  wire.  While  in 
the  position  described,  a  telephone  wire  was 
handed  to  Mason  by  a  fellow  workman,  and 
in  reaching  out  to  grasp  it,  his  pendent  left 
leg  was  naturally,  perhaps  necessarily,  ex- 
tended towards  the  wire  of  the  defendant,  and, 
in  consequence,  his  left  foot  either  touched  it, 
or  came  so  near  to  it  that,  by  reason  of  the 
thus  electrically  connected  interposition  of  his 
body  between  that  wire  and  the  telephone 
wire,  which  he  had  seized  In  his  left  hand,  he 
was  subjected  to  the  shock  which  killed  him.* 


*NOTB  BT  THM  COURT.— Tbis  Statement  of  the 
situation  of  Mason  Is  taken,  substantially,  from  the 
cbarfre  of  the  court  below,  in  which  It  was  said: 
''Wbiie  BO  employed,  suddenly,  and  without  warn- 
in^r,  he  gave  a  grroan.  Ufs  body  was  convulsively 
twitched,  then  rifrldly  straicrhteoed  out.  His  riffht 
foot  was  upon  the  lower  cross-bar  on  which  were 
the  electric  wires.  His  left  foot  was  thrown  over 
tbe  next  bar  above,  and  was  danerlinfir  down  to- 
wards the  lower  bar.  His  riflrht  arm  was  around 
tbe  pin  on  the  tbird  cross-bar.  and  in  bis  left  band 
be  bad  grasped  a  wire,  known  as  a  'telephone  wire,* 
which  bad  been  handed  to  him  by  a  fellow  work- 
man." 

There  is.  it  Is  true,  some  evidence  which,  standing 
alone,  would  seem  to  be  to  tbe  effect  that  Mason 
was,  though  astride  of  the  bar  next  above,  wholly 
restingr  upon  the  bar  used  by  the  defendants:  but, 
taken  as  a  whole,  we  think  it  shows  that  one  of  bis 
feet  was,  and  must  have  been,  ^'danflrhnflr,**  as  de- 
scribed by  the  learned  judge,  at  the  time  that  he 
received  the  shock.  He  was  in  tbe  act  of  reachiasr 
out,  and  naturally,  we  think,  must  have  had  one 
of  bis  legs  extended  in  a  direction  opposite  to  that 
in  which  he  wan  reaching.  To  quote  the  language 
of  several  of  tbe  witnesses:  ^    , 

He  stood  in  this  shape,  one  arm  between  bis  legs, 
and  be  was  reaching  out  to  tbe  extreme  end  of  the 
arm. 

Q.  So.  2  arm? 

Q.*  He  had  his  leg  over  No.  2,  his  foot  on  No.  "L 
and  he  reached  over  to  No.  8  to  make  a  fastening 
at  that  point?  ^ 

A,  Yes,  sir.  ...  He  was  standing  on  tbe  arm 
this  way  Lillustratlngl,  and  another  arm  between 
his  legs,  and  reaching  out  to  fasten  it  to  tbe  end  of 
tbe  arm.  .  .  He  had  to  reach  out  on  account 
of  this  bottom  arm  was  a  6-foot  arm,  an<r  the 
other  arm  a  lO'foot  arm,  and  be  had  to  reach  out 
about  a  foot.  ...  His  left  foot  was  behind  his 
right  foot,  and  sometimes  would  be  on  the  Iwr  and 
sometimes  would  not.  _  ^  ^, 

It  is  obvious  that  this  testimony  could  be  exactly 
comprehended  only  by  one  in  whose  presence  it  was 
given;  aod  to  such  a  one,  no  doubt,  it  was  made 
perfectly  clear  by  the  illustrative  movements  of 
the  witnesses.  Therefore,  we  have  accepted  that 
understanding  of  it  which  tbe  learned  judge  who 
heard  it,  without  mtimation  of  doubt  on  his  own 
part,  or  of  objection  from  either  party,  assumed  to 
De  the  correct  one.  Indeed,  the  brief  of  the  plain- 
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The  defeDdaot'8  wire  was  a  large  one,  and  was 
hiebly  charged.  It  was  insulated,  but  the  in- 
■ulEitfoD  was  defective,  and  but  for  its  exposed 
condition  at  one  minute  point  this  disaster 
would  not  have  happened. 

If,  in  view  of  the  facts  which  we  have  nar- 
rated, it  could  be  unqualifiedly  asserted  that, 
at  Uie  time  and  place  of  the  accident.  Mason 
was  wrongfully  upon  the  separate  property  of 
the  defendant,  and  if  nothing  but  that  bare 
fact  should  be  regarded,  but  one  conclusion 
could  be  reached;  for  the  law  is  well  settled  that, 
in  general,  the  right  to  keep  his  own  property  in 
such  condition  as  the  owner  may  see  fit  is  not 
restricted  b^  any  requirement  to  guard  against 
its  causing  injury  to  one  who,  without  invita- 
tion, actual  or  apparent,  but  as  a  bare  volun- 
teer or  mere  trespasser,  intrudes  upon  it.  This 
limitation  of  the  principle  that  no  person  may 
lawfully  use  even  that  which  is  bis  own  so  as 
to  do  hurt  to  another  is,  however,  not  controll- 
ing in  all  cases;  and  the  duty  of  care,  which 
the  law  imposes  upon  those  who  undertake  to 
operate  so  dangerous  a  force  as  electricity,  may, 
under  some  circumstances,  be  due  to  one  who. 
technically,  is  a  trespasser.  In  such  a  case  as 
this  one,  its  special  facts  are  for  consideration, 
and  upon  them,  and  not  solely  with  reference 
to  the  ownership  or  occupancy  of  the  locuis  in 
gvo,  the  question  of  duty  must  be  determined. 
"It  is  true  that  where  no  duty  is  owed  no 
liability  arises.  .  .  .  But  it  has  been  often 
said,  duties  arise  outof  drcumstances.  Hence, 
where  the  owner  has  reason  to  apprehend  dan- 
ger, owing  to  the  peculiar  situation  of  bis  prop- 
erty and  its  openness  to  accident,  the  rule  will 
vary."  Hydraulic  Works  Go.  v.  Orr,  83  Pa. 
832.  It  makes  no  difference,  where  the  cir- 
cumstances give  rise  to  duty,  that  the  plaintiff 
was  ''technically  a  trespasser."  Schilling  v. 
Abernethy,  112  Pa.  487,  56  Am.  Rep.  820. 
The  true  question  is:  Was  he  *'a  trespasser 
there,  in  a  sense  that  would  excuse  the  defend- 
ant for  the  acts  of  negligence,  .  .  .  whether 
the  owner  or  occupant  of  premises  is  liable  un- 
der any  circumstances,  and,  if  so,  under  what 
circumstances,  for  injuries  received  by  a  per- 
son while  on  such  premises,  and  by  reason  of 
their  dangerous  condition?" 

In  Union  P.  R.  Oo,  v.  McDonald,  152  U.  S. 
262,  88  L.  ed.  484,  the  question  was  thus  stoted, 
and,  in  answering  it,  the  supreme  court  held 
thHt,  under  the  circumstances  of  that  case,  the 
person  injured  could  not  be  reganied  *'as  a 
mere  trespasser,  for  whoso  safety  and  protec- 
tion, while  on  the  premises  in  question,  against 
the  unseen  danger  referred  to,  the  railroad  com- 
pany was  under  no  duty  or  obligation  what- 
ever to  make  provision."  The  fact  that,  in 
these  cases,  the  courts  gave  due  weight  to  the 
circumstance  that,  in  each  of  them,  the  person 
injured  was  a  child,  would  not  justifv  us  in 
restricting  the  application  of  the  principle  upon 
which  they  were  decided  to  cases  which  pre- 


sent the  same  peculiarity.  The  doctrine  of  all 
of  them  is  that  a  duty  of  care  may,  by  reasoo 
of  the  circumstances,  be  due  from  the  owner  of 
property,  to  one  who  is  technically  a  trespasser 
npon  it;  and  the  youth  of  those  most  likely  to- 
suffer  from  a  failure  to  discbarge  such  duty  is> 
simply  one  of  the  circumstances  which,  wheo 
present,  is  to  be  considered  with  the  rest.  The- 
opinion  of  the  court  in  the  case  last  cited  can- 
not be  read  without  perceiving  that  the  matter 
was  so  viewed  by  the  Supreme  Court  of  the- 
United  States:  and  the  supreme  court  of  Penn- 
sylvania, by  which  the  two  cases  first  cited 
were  decided,  has  repeatedly  held  that  a  child 
may  be  such  a  trespasser  as  to  be  subject  to- 
the  consequence  of  his  trespass.  It  has  never 
laid  down  one  rule  with  respect  to  childrei^ 
and  another  respecting  adults,  but  has  many 
times  said  that  the  former,  like  the  latter.  wheO' 
trespassers  "in  every  sense  of  the  word,"  are- 
to  be  regarded  as  wrongdoers,  to  whom  the 
owner  of  the  premises  is  under  no  obligation. 
Rodgm  v.  Z>«,  140  Pa.  475,  12  L.  R  A.  216; 
MitdieU  V.  Philadelphia,  W.  dk  B.  R,  Co.  18» 
Pa.  226. 

It  is  only  by  liberally  construing  the  assign- 
ment of  errors  that  any  of  the  specifications' 
can  be  taken  to  raise  the  particular  question 
with  which  we  are  now  dealing.  But  two  of 
them  can  be  8aid  to  present  it,  even  by  impli- 
cation.   These  are: 

"(8)  That,  the  plaintiff  having  rested  his> 
case,  the  defendant's  counsel  moved  for  a  non- 
suit on  the  ground  that  no  sufficient  negligence- 
on  the  part  of  the  defendant  had  been  shown, 
to  maintain  the  action,  and  also  on  the  ground 
of  contributory  negligence  6n  the  part  of  the- 
plaintiff's  intestate,  which  motion  was  over- 
ruled. (4)  That,  upon  the  completion  of  the 
evidence  in  the  case,  the  counsel  for  the  de> 
fendant  renewed  his  motion  for  a  nonsuit,  an<& 
moved  for  a  direction  of  a  verdict  for  the  de- 
fendant, upon  the  same  grounds  as  stated  in  the 
former  motion,  which  motion  was  overruled."^ 

The  refusal  to  nonsuit  is  not  reviewable 
(Wettem  U.  Teleg.  Co.  v  Thorn,  38  U.  S.  App. 
123,  12  C.  C.  A.  107,  64  Fed.  Rep.  287);  tmt 
the  denial  of  the  defendant's  request  for  bind- 
ing instructions  is,  and,  that  the  plaintiff  in  er- 
ror may  have  the  utmost  advantage  of  his  ex- 
ception to  that  denial,  we  will  consider  thi8> 
specification  as  if  be  bad  distinctly  put  bis  re- 
quest that  the  case  should  be  withdrawn  fron^ 
the  jury  upon  the  further  ground  that  the  evi- 
dence would  not  warrant  a  finding  that  there 
was  such  a  duty  of  care  resting  upon  the  de- 
fendant as  was  requisite  to  the  maintenance  of 
the  action.  But  still  we  do  not  think  that  the 
facts  of  this  case  would  have  warranted  the 
learned  judge  in  adopting  such  a  course.  The 
several  occupants  of  this  pole  had,  by  virtue 
of  the  contract  under  which  they  jointly  used 
it.  a  common  interest  that  its  use  should  not  be 
environed  with  unnecessary  danger.    Each  of 


tiff  In  error  presents  the  matter  tn  a  manner  not 
materially  different,  vta.: 

**At  the  time  of  the  accident  Mason  was  standing 
on  defendant's  croes-arm  on  tbe  north  side  of  the 
pole  facing  west,  his  legs  astride  the  nextoross-arm 
above,. bis  right  foot  resting  on  defendant's  cross- 
arm,  his  left  foot  also  touching  It.  or  swinging  free 
In  tbe  air,  as  his  body  moved.  While  in  that  posi- 
tion, tbe  telephone  wire  was  handed  to  him,  which 
be  took  in  bis  right  band,  and  was  apparently  akwut 
to  adjust  to  the  outermost  pin  on  the  third  orois- 
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arm.  As  he  did  so  bis  left  foot  came  in  contact 
with  defendant's  wire,  and  from  that  received,  ap- 
parently, an  electric  shock  through  bis  body,  con- 
nection presumably  being  made  through  the  tele-^ 
phone  wire  in  bis  band." 

It  has  been  thought  desirable  that  this  note 
should  be  made.  In  order  that  it  may  not  be  sup- 
posed that  tbe  evidence  on  this  subject  has  not 
been  fuUv  considered,— not  because  it  is  deemed  to 
be  of  vital  Importance,  for  it  is  not. 
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tbem  owed  tbe  duty  to  take  all  reasonable  pre- 
cautions for  the  prevention  of  injury  to  tbe 
servants  of  any  of  tbe  others,  who  might  be 
sent  there  in  pursuance  of  tbe  common  right; 
and  we  cannot  agree  that  this  duty -was  so  cir- 
cumscribed that  it  ceased  to  exist  if  any  of 
these  servants  happened  to  rest  bis  band  upon 
a  cross-bar,  or,  as  in  this  instance,  to  place  his 
feet  upon  It.  It  is  by  no  means  clear  that  t  <  • 
fact  that  Mason  was  partly  upon  tbe  defeuii- 
ant's  cross-arm  at  all  contributed  to  tbe  result. 
On  tbe  contrary  it  is  certain  that  be  might 
have  stood  wholly  upon  it,  at  tbe  point  at 
which  bis  right  foot  was  placed,  without  in- 
curring any  hazard  whatever,  for  at  that  point 
there  was  no  wire;  a^d  his  left  foot  might 
have  been  accidentally  extended  tq  it  if  be  had 
been  entirely  upon  the  lower  of  the  two  new 
cross-arms,  or  even  upon  the  pole  itself. 

Apart  from  this,  however,  be  was  not  a 
mere  trespasser  upon  tbe  cross-arm  of  the  de- 
fendant. There  was  nothing  in  the  surround- 
ings to  inform  him  that  be  ought  not  to  go 
there,  or  that  he  would  incur  anv  risk  if  bo 
did.  The  wire  was  insulated,  and  the  defect 
in  its  insulation  was  not  readily  discernible. 
Tbe  cross-arm,  apparentlv,  presented  a  safe 
footing,  and,  but  for  tbe  defect  in  insulation, 
it  was  entirely  safe  to  stand  upon  it  Union 
P.  R.  Co,  v.  McDonald,  152  U.  S.  262,  88 
L.  ed.  484.  It  may  be  conceded,  as  was 
decided  by  tbe  supreme  court  of  New  Jer- 
sey, in  Ifew  York  &  N,  J,  TeUph.  Co,  v. 
Speieher,  69  N.  J.  L.  23,  that  the  defend- 
ant was  not  bound  to  make  cross  bars,  in- 
tended for  tbe  purpose  of  supporting  wires, 
of  sufficient  strength  to  support  a  man:  but 
each  case  of  this  nature  must  be  decided  on  its 
own  facts,  and  in  this  one  there  is  no  question 
about  tbe  strength  of  the  bar.  It  was  quite 
strong  enough  to  sustain  the  weight  wnich 
Mason  put  upon  it.  There  was  no  risk  in- 
volved but  that  which  the  presence  of  the  wire 
cr(>ated,  and  that  was,  apparently,  provided 
against  by  insulation.  8o  far  as  appeared, 
therefore,  the  bar  was  not  dangerous;  and,  in 
placing  himself  where  and  as  he  did,  this  man 
was  doing  his  work,  as  one  of  tbe  witnesses 
said,  "the  same  as  anv  man  would  do  it  that 
works  at  the  business;  and  common  sense  and 
humanity  demanded,  as  we  think,  that  while 
so  working  his  life  should  not  have  been  put 
in  jeopardy,  we  do  not  say  by  a  trap,  for  there 
was  no  purpose  to  ensnare,  but  by  an  unknown 
and  invisible  peril,  to  which  he  might  uncon- 
sciously or  involuntarily  be  drawn,  and  from 
which,  by  taking  ordinary  care,  the  defendant 
might  have  protected  him.  The  defendant 
cannot  be  beard  to  say  that  it  did  not  anticipate 
that  the  linemen  of  tbe  other  companies,  as 
well  as  its  own,  would  do  their  work  in  the 
way  that  is  usual  with  tbem.  It  was  bound  to 
know  that  they  mi^ht  come  in  contact  with  its 
wire;  and  that  it  did,  in  fact,  assume  tbe  duty 
of  providing  against  the  occurrence  of  such 
casualties  is  shown  by  its  having  insulated  tbe 
wire  at  all.  Tbe  fact  that  it  was  insulated  was 
calculated  to  induce  reliance  upon  its  safety, 
and  plainly  tended  to  allure  or  entice  such  a 
man  as  Mason  to  ffo  upon  tbe  bar  on  which  it 
was  stretched.  It  offered  an  obvious,  and, 
seemingly,  a  protected  standing  place.  *  'There 
was  nothing  to  warn  either  child  or  adult  that 
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it  was  not  to  b^  so  used."  Sehilling  r.  Aber^ 
nethy,  112  Pa.  487.  It  was  therefore  'liable- 
to  the  incursions  of  .  .  .  even  grown  men,"* 
not  "from  thoughtlessness,  accident,  or  curios- 
ity," merely,  as  sugsrested  in  Hydraulic  Works' 
do,  V.  Orr,  83  Pa,  3«2,  but  in  the  prosecution, 
of  their  legitimate  calling. 

Finally,  and  upon  all  the  facts,  we  are  of 
tbe  opinion  that,  even  upon  the  assumption 
that  tbe  plaintiff's  decedent  was  technically  a. 
trespasser,  the  defendant,  under  the  circum- 
stances, owed  him  a  duty  of  at  least  ordinary 
care.  We  are  not  attempting  to  lay  down  ai 
rule  applicable  to  all  cases;  but  tbe  principle 
which,  in  our  judgment,  is  controlling  in  tb» 
present  one,  is  that  any  person  who  engages  in 
a  highly  dangerous  occupation  is  bound  Uh 
take  such  precaution  in  its  pursuit  as  a  sensible- 
man  would  ordinarily  take  to  avoid  doing  fatal 
or  other  serious  injury  to  one  who  comes  upon 
his  premises,  not  as  a  mere  trespasser  or  posi- 
tive wrongdoer,  but  for  a  purpose  in  itself 
lawful,  and  which  the  owner  had  reason  to  be^ 
lieve  might  bring  him  there. 

The  judgment  i$  affirmed, 

Acheson*  Circuit  Judge,  dissenting: 
I  dissent  from  tbe  opinion  of  the  majority  of 
tbe  court,  and  from  the  judgment  or  affirm- 
ance. According  to  my  reading  of  this  record^ 
tbe  following  stated  facts  are  conclusively  es- 
tablished by  tbe  evidence:  James  A.  Masoa 
was  an  experienced  lineman  in  the  employ  of 
tbe  Pennsylvania  Railroad  Company,  and  on. 
the  occasion  when  be  lost  his  life  was  one  of  a. 
gang  of  that  company's  linemen  engaged  in  re- 
moving the  railroad  company's  telegraph  wires 
from  an  old  line  of  poles  owned  by  the  West- 
em  Union  Telegraph  Company  to  a  new  par- 
allel line  of  poles  of  the  railroad  companv  re- 
cently erected.  One  of  the  Western  Union 
Telegraph  Company's  poles  stood  at  tbe  south- 
east corner'  of  ^Hamilton  street  and  Railroad 
avenue  in  the  city  of  I*^ewark.  There  were 
upon  the  pole  ten  cross-arms,  all  carrying: 
wires.  Tbe  topmost  arm  belonged  to  the  city 
of  Newark;  the  second,  third,  and  fourth, 
cross-arms  from  the  top  belonged  to  the  West- 
ern Union  Telegraph  Company;  the  fifth,  sixth,, 
and  seventh  cross-arms  from  the  top  belonged 
to  the  Pennsvlvania  Railrpad  Company;  tb& 
eighth  and  ninth  cross-arms  from  the  top  be- 
longed to  a  telephone  company;  and  the  tenth 
from  the  top,  or  the  bottom,  cross-arm  belonged 
to  tbe  Newark  Electric  Light  &  Power  Com- 
pany, the  defendant  below.  The  bottom  cross- 
arm  was  a  short  arm,  about  4  feet  in  length 
from  end  to  end.  The  other  cross  arms  were- 
considerably  longer.  Tbe  distance  from  the 
defendant's  cross- arm  to  tbe  lowest  cross-arm 
of  the  Pennsylvania  Railroad  Company  could 
not  have  been  less  than  6  feet. 

To  facilitate  the  removal  of  tbe  railroad 
company's  wires  to  their  new  location,  that 
companv's  linemen  pat  upon  tbe  Western 
Union  Telegraph  Company's  pole  two  long 
temporary  cross-arms  above  the  defendant'a 
cross-arm,  between  it  and  the  lower  permanent 
cross-arm  of  tbe  telephone  company,  and,  at 
the  time  Mason  was  killed,  be  and  his  fellow 
linemen  were  engaged  in  shifting  the  telephone 
wires  from  their  own  proper  arms  to  the  two 
temporary  cross-arms.  In  df^jg^tbis  work 
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MflsoD  stood  upoD  tbe  defendant's  croes-arm. 
Immediately  before  be  received  the  fatal  elec- 
tric shock,  his  legs  were  a-straddleof  the  lower 
•'temporary  telephone  cross-arm;  but  he  stood 
with  both  bis  feet  upon  the  defendant's  cross- 

•  arm.  Corbet  Aten,  a  witness  for  the  plaintiff, 
in  re8i)onse  to  the  question,  "And  before  you 
heard  that  exclamation  from  Mason,  and  when 
Tou  saw  him  have  tbe  telephone  wire  in  one 
«hand,  where  was  he  standing  or  sitting,  or 
what  was  he  doing?"  answered,  "Well,  he  was 
-fltanding.  He  wasn't  sitting.  He  had  one  leg 
over  the  cross-arm  next  above,  you  know,  and 
both  feet  down  on  this  arm,  where  the  electric- 
light  wires  was."  And  Samuel  A.  Powell,  the 
foreman  of  the  gang  of  linemen,  a  witness  for 

rthe  plaintiff,  testified  thus  with  respect  to 
Jfason's  position: 

2.  Where  did  he  stand? 
1.  On  the  bottom  arm. 

Q.  Was  that  the  arm  where  the  electric 
-wires  were? 

A,  Yes,  sir. 

Q,  And  was  that  the  point  from  which  he 
•could  perform  his  work? 

A.  Yes,  sir. 

Q.  The  work  which  you  appointed  him  tO 
'perform? 

A,  Yes,  sir. 

Q.  And  did  he  perform,  or  attempt  to  per- 
"form,  his  labor  from  that  position,-HBtanaing 
won  that  bottom  cross-arm? 

A,  Yes,  sir. 

Q.  And  where  was  he  when  he  was  killed? 

A,  Well,  he  was  astride  of  the  arm,— one 
«rm  he  had  his  left  leg  thrown  over,  the  next 
to  the  bottom  arm,-<-and  of  course  that  throwed 
his  both  feet  on  the  bottom  arm,  the  fourpin 
[arm],  and  he  then,  of  course,  was  in  between 
two  wires,  and  he  was  working  them  to  make 
^  reach  to  the  end  of  this  ten- pin  arm  to  put 
the  wire  onto  the  knob  to  make  a  fastening. 

After  Mason  had  gone  up  the  pole,  and  while 
standing  on  the  defendant's  cross-arm.  he  was 
warned  by  tbe  foreman,  Powell,  and  also  by 
his  fellow  workmen,  that  tbe  defendant's  wires 
were  carrying  heavy  currents  of  electricity, 
and  were  dangerous.  Once  Mason  was  ob- 
served to  be  actually  standing  on  one  of  the 
defendant's  wires,  and  was  warned  off  by  the 
foreman.  He  was  repeatedly  cautioned  against 
the  danger  from  the  defendant's  wires.  All 
the  foregoing  appears  from  the  testimony  of 
the  plaintiff's  witnesses. 

Toe  catastrophe  occurred  in  this  wise,  as 
these  witnesses  state:  Three  of  the  railroad 
•company's  linemen  were  on  this  particular 
Western  Union  Telegraph  Company's  pole, 
'two  of  them  above  Mason.  One  of  the  two 
handed  Mason  a  telephone  wire  to  attach  to 
the  outermost  knob  of  the  upper  temporary 
telephone  cross-arm;  and  Mason,  having  taken 
•this  wire  in  his  right  hand,  which  was  un- 
gloved and  bare,  stretched  out  his  person  so  as 
•to  make  the  desired  attachment,  and,  as  he 
•made  this  movement,  his  left  foot  came  in  con- 
tact with  the  end  of  tbe  defendant's  wire  which 
was  on  that  proiection  of  the  defendant's  cross- 

•  arm  upon  whicn  Mason  then  stood,  and  thus 
he  received  tbe  electric  shock  that  killed  him. 
The  plaintiff's  witnesses  who  afterwards  ex- 
amined the  defendant's  wire  testified  that  there 
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were  "two  bare  points"  at  the  end  of  the  wire. 
It  was  shown  by  testimony  which  was  not  di- 
rectly contradicted,  and  which  practicaUy  was 
unshaken,  that  the  defendant  company,  within 
sixty  or  ninety  days  before  the  disaster,  had 
caused  this  part  of  its  wire  to  be  carefully  and 
perfectly  insulated  in  the  usual  and  approved 
way.  How  and  when  the  "two  bare  points" 
were  made  was  not  shown.  No  usage  was 
proved,  nor  was  positive  testimony  prcKluced, 
tending  to  convict  the  defendant  of  negligence 
or  want  of  due  care  in  not  causing  its  wire  to 
be  inspected  in  the  short  interval  between  tbe 
insulation,  in  February  or  March,  and  the  date 
of  this  occurrence,  in  April. 

In  my  opinion,  upon  (he  whole  evidence,  the 
defendant  was  entitled  to  a  verdict,  and  the 
peremptory  instruction  in  its  favor,  asked  for. 
should  have  been  given.  Undoubtedly  the 
Pennsylvania  Railroad  Company's  linemen  had 
the  right  to  go  up  and  down  this  Western 
Union  Telegraph  Company's  pole,  and,  while 
they  were  in  the  exercise  of  this  right,  the  de- 
fendant owed  to  them  the  duty  of  reasonable 
care  to  keep  its  wires  safely  insulated.  Ii  will 
be  noted,  however,  that  on  this  occasion  the 
linemen  went  up  the  pole  securely,  and  all  ex- 
cept Mason  came  down  in  safety.  Mason  was 
not  injured  while  in  the  exercise  of  his  riebt 
of  going  up  and  coming  down  the  pole.  For 
his  own  convenience,  without  the  license,  ex- 
press or  implied,  of  the  defendant.  Mason  saw 
fit  to  take  possession  of  the  defendant's  cross- 
arm,  by  standing  on  the  same,  and  doing  bis 
work  therefrom.  His  work  was  quite  un- 
usual, and  such  as  the  defendant  had  no  rea- 
son to  anticipate  or  provide  against.  The  work 
he  was  engaged  in  involved  the  removal  of  all 
the  Pennsylvania  Railroad  Company's  wires 
to  another  line  of  poles,  and  this  occasioned  the 
shifting  of  the  telephone  company's  wires  from 
their  proper  cross-arms  to  two  temporary  cross- 
arms,  which  the  railroad  people  improvised. 
Again.  Mason  was  not  only  an  experienced 
lineman,  and  as  such  presumably  acquainted 
with  the  inherent  danger  in  heavily  charged 
electric  wires,  even  when  insulated,  but  on  this 
occasion  he  was  repeatedly  warned  of  tbe  dan- 
ger. It  is  by  no  means  an  improbable  sup- 
position that  the  two  minute  bare  spots  at  tbe 
end  of  the  wire  were  caused  by  the  action  of 
Mason's  boots,  or  tbe  spurs  with  which  he  was 
equipped.  But,  however,  this  may  be,  the  in- 
disputable fact  remains  that  he  voluntarily, 
without  the  invitation  or  license  of  the  defend- 
ant, placed  himself  in  a  position  of  danger  by 
standing  upon,  and  doing  extraordinary  work 
from  the  defendant's  cross-arm.  In  thus  act- 
ing, Ma<^on  was  a  volunteer,  and  assumed  the 
riA  of  the  calamity  that  overtook  him.  He 
was,  indeed,  a  mere  trespasser.  In  principle, 
this  case,  it  seems  to  me,  is  not  distinguishable 
from  the  case  of  New  York  d  N  J,  Tdeph.  Co, 
V.  Speieher,  69  N.  J.  L.  28,  wherein  the 
supreme  court  of  New  Jersey  held  that  a  tele- 
phone company  was  not  answerable  to  a  line- 
man, in  the  employ  of  a  city,  who,  in  descelid- 
ing  one  of  the  company's  poles,  supported 
himself  by  one  of  the  lower  cross-arms  which 
was  insumcient  to  sustain  his  weight. 

In  each  of  the  cases  (cited  in  the  opinion  of 
the  majority  of  the  court)  of  BydrauHc  Works 
Co.  V.  Orr,  88  Pa.  832;  SehiUing  v.  Ahemeihy^ 
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112  Pa.  487,  and  Unim  R  B,  Co.  r.  McDonald, 
152  U.  B.  262,  88  L.  ed.  484,  the  injured  plain- 
tiff  was  a  child,  and;  moreover,  the  circum- 
stances were  yery  different  from  those  which 
existed  here.  The  defendant  here  liad  no  rea- 
son to  apprehend  danger  to  linemen  from  the 
•aituation  and  condition  of  iU  property.  In 
truth,  the  evidence,  I  think,  demonstrates  that 


the  defendant  had  taken  all  reasonable  care  to 
insure  the  safety  of  linemen  when  ascending 
and  descending  this  pole. 

It  is  my  ludgment  that  the  defendant  had 
performed  its  whole  duty  to  Mason,  and  that 
it  is  neither  legally  nor  morally  responsible  for 
his  death. 

Rehearing  denied. 


TENNESSEE  SUPREME  COURT. 


H.  P.  HERD  and  Wife,  Appts,, 

Noiel  CATRON,  by  Guardian,  etc 

an  TeoD.  68S.) 

A  oonditloB  in  a  deviae  to  awldow  that 
her  remanrlage  shall  termtDate  her  esutels  valid 

(Novemherl8.1S06.) 

APPEAL  by  complainants  from  a  decree  of 
the  Court  of  Chancery  Appeals  which  re- 
versed a  decree  of  the  Chancery  Court  for 
.Hawkins  County  in  their  favor  in  a  proceed- 
ing to  set  aside  as  void  a  provision  in  the  will 
•of  Jacob  Brotherton,  deceased.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mewr9.  W.  P.  OiUenwaters  and  W.  H. 
^Oillenwaters  for  appellants. 

MeshTi,  Coleman  A  Green  and  J.  W. 
iCaldwell  for  appellee. 

Snod^prass*  Ch.  J.,  delivered  the  opinion 
•of  the  court: 

The  bill  in  this  case  was  filed  in  the  chancery 
court  of  Hawkins  county  by  Maria  Herd,  the 
daughter  of  Jacob  Brotherton,  whose  husband 
Joined  with  her.  to  ask  a  construction  of  the 
will  of  Jacob  Brotherton,  the  father  of  Mrs. 
Herd,  who  died  in  Hancock  county,  in  the 
year  18S8.  leaving  a  will  in  which,  among 
other  provisions,  was  the  following:  "I  will 
and  bequeath,  at  the  death  of  my  wife  and 
Minerva,  her  sister,  all  of  my  Tennessee  and 
Virginia  land  shall  fall  to  my  two  daughters, 
Maria  Catron  and  Minerva  Brotherton,  and  be 
dtviiled  equally  according  to  quality,  and  also 
all  my  money 'that  may  be  on  hand.  If  Maria 
Catron  marry  again,  her  part  of  the  land  shall 
go  to  her  son,  ifoiel  Catron,  and  she  shall  have 
no  control  of  the  land/'  At  the  time  this  will 
took  effect  Maria  Catron  was  a  widow,  and 
mother  of  Noiel  Catron.  She  was  so  at  the 
time  the  wiU  was  made,  and  was  then  about 
twenty-three  years  of  age.  Afterwards  she 
mnrried  the  complainant  H.  P.  Herd,  and  she 
and  her  husband  filed  this  bill  against  Noiel 
'Catron,  the  son,  to  have  the  will  construed,  and 
this  condition  of  the  will,  that  her  interest  in 
the  estate  should  cease  upon  her  marriage,  held 
▼oid.  as  in  general  restraint  of  marris[ge,  and 
to  have  her  title  to  the  land  declared  abaolute. 

Mots.— As  to  the  effect  of  coDdltlone  in  restraint 
^of  marrtaffe,  see  also  Mann  v.  Jackson  (Me.)  16  L. 
R.  A.  707;  and  PhUlifM  v.  Fergenon  (Va.)  I L.  B.  A. 
:837,  and  oases  In  note  thereto. 
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Proper  defense  was  made  by  guardian  ad 
litem  for  the  minor.  The  case  was  beard,  and 
the  chancellor  decreed  that  this  condition  was 
void,  and  that  Mrs.  Catron,  now  Mrs.  Herd, 
took  the  absolute  estate.  Defendant  appealed, 
and  assigned  errors.  The  case  was  heard  by 
the  court  of  chancery  appeals,  which  held  that 
the  chancellor's  decree  was  erroneous.  Com- 
plainants appeal,  and  assign  errors  here. 

The  only  question  involved  is,  therefore, 
whether  this  condition,  which  was  in  restraint 
of  a  second  marriage,  is  void  or  valid.  No 
question  has  been  the  subject  of  more  contro- 
versy and  contrariety  of  judicial  opinion  than 
that  of  provisions  like  this,  whether  they  be 
limitations  or  conditions  in  restraint  of  mar- 
riage. It  serves  no  useful  purpose  to  discuss 
the  different  questions  which  have  arisen  in 
this  connection.  It  is  laid  down  as  a  general 
proposition  by  all  of  the  authorities  that  con- 
ditions in  eeneral  restraint  of  marriage  are 
void;  but,  like  all  other  general  propositions, 
this  must  be  understood  in  reference  to  its  ap- 
plication and  to  its  exceptions.  It  is  only  lit- 
erally true  when  considered  without  respect  to 
either.  One  of  the  exceptions  recognized  by 
the  genera]  current  of  authority,  and  by  the 
almost  universal  concurrence  of  modern  Judi- 
cial opinions,  is  that  such  a  condition  in  re- 
straint of  marriage  does  not  extend  to  the  case 
of  a  second  man  lage.  The  principle  itself  was 
borrowed  from  the  civil  law,  in  which  widows, 
as  observed  by  Lord  Thurlow  in  the  principal 
case  on  that  subject,  were  excepted  from  the 
Novels  (Barton  v.  Barton,  2  Vern.  808);  and 
this  exception  has  been  continued  throughout 
modem  English  and  American  authorities. 
Further,  on  this  question,  Mr.  Beach,  in  his 
work  on  the  Law  of  Wills  (g  284),  says :  *  'Tha 
present  state  of  the  law  as  regards  conditions  in 
restraint  of  the  second  marriage  of  a  woman  is 
this:  That  they  are  exceptions  to  the  general 
rule  that  conditions  in  restraint  of  marriage  are 
void,  and  the  annunciation  of  that  law  has 
been  gradual.  In  the  first  instance,  it  was 
confined  to  the  case  of  the  testator  being  the 
husband  of  the  widow.  In  the  next  place  it 
was  extended  to  the  case  of  a  son  making  a 
will  in  favor  of  his  mother.  Then  came  the 
case  of  Newton  v.  Marsden,  2  Johns.  &  H.  856. 
decided  in  1862.  in  which  It  was  held  to  be  a 
general  exception,  bv  whomsoever  the  bequest 
may  have  been  made.  AUen  v.  Jackson,  L. 
R  1  Ch.  Div.  899."  The  whole  subject  will 
be  found  discussed  by  Mr.  Beach,  in  g§  288- 
237;  in  Schouler,  Wills,  §  608;  Story,  £q. 
Jut.  §§  276-291;  in  Pritchari^ttU  &  165- 
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160;  and  in  the  case  of  8eoU  r.  Ijfler,  2  White 
&  T.  Lead.  Cas.  io  Eq.  429-512,  and  note. 

The  leading  Tennessee  cases  on  the  ireneral 
•abject  are  hatekin$  v.  Skegga,  10  Humph.  81; 
Hughe*  ▼.  Bayd^  2  Sneed,  512;  Duncan  ▼. 
Philipi,  8  Head,  417.  They  are  not  in  antag- 
onism to  the  exception  now  discussed,  and 
rather  lean  to  the  validity  of  conditions  in  re- 
straint of  marriage,  generally,  of  the  widow, 
and  to  the  power  of  the  testator  to  terminate 
the  payment  of  any  estate  devised,  whether 


these  provisions  be  in  the  form  of  limitations, 
or  conditions.  It  is  not  material  to  the  deter- 
mination of  this  question  to  say  how  far  they 
§0  in  that  direction.  It  is  sufficient  that  they 
o  not  affect  the  enforcement  of  the  exception 
already  suggested,  whether  it  be  a  limitation, 
or,  as  it  was  in  this  case,  a  condition,  and  » 
condition  subsequent. 

It  results  that  the  conclusion  reached  by  the- 
court  of  chancery  appeals  was  the  correct  one, 
and  the  decree  qf  the  court  is  affirmed. 


UTAH  SUPREME  COURT, 


EMERY  COUNTY,  Appt.,  • 

V. 

P.  0.  BURRESEN  et  aU,  ReBpte. 
a4  Utah,  828.) 

*!•  K.  brought  ault  w^minwt  Emery  eoun* 
ty  for  BerrioeSf  and  obtained  Judyment before 
a  Justioe  of  tbe  peaoe,  and  afterwards  levied  ez^ 
cutlon  OD  property  of  tbe  county*  aod  sold  it. 
Bmery  oouDty  tben  commenced  suit  against  K» 
and  tbe  sheriff  for  coDverslon  of  the  property. 
Held^  that  a  county  is  one  of  the  political  dlvl- 
Bions  of  a  state,  and  Is  clothed  witb  certain 
political  power  of  ffovemmeot  of  Its  local  affairs. 

8.  Seetioii  84  i9»  Comp.  Laws  1888»  firiv- 
inff  a  party  in  whose  fkvor  Judgment 
is  rendered  a  rif^ht  to  execution;  and 
subdlv.  10  of  1 3428.  exempting  certain  classes  of 
property  from  execution  acpiiast  a  county,— can- 
not be  extended  so  as  to  include  the  right  to 
levy  an  execution  against  the  property  of  the 
county,  state,  or  municipal  oriranlzation.  In  tbe 
absence  of  a  statute  expressly  granting  such 
right  in  express  terms. 

8.  Under  I  199*  p.  807f  Comp.  Laws 
1888*  a  Judgement  against  a  ooanty» 
when  duly  tiled,  becomes  an  audited  claim  against 
said  county;  and  plaintiff,  in  case  of  failure  from 
lack  of  funds  or  refusal  to  pay  the  same,  oan 
resort  to  his  writ  of  mandamus. 

October  22,  1861) 

APPEAL  by  plaintiff  from  a  Judgment  ot 
the  District  Court  for  Emery  County  in 
favor  of  defeDdants  io  an  action  brought  to 
recover  damages  for  alleged  wrongful  seizure 
of  property  belonging  to  the  county  under  an 
execution  on  a  judgment  against  toe  county. 
Eevereed, 

The  facts  are  stated  in  the  opinion. 

Mesare.  William  K.  Reid  and  Thurman 
A  Wedifwood*  for  appellant: 

A  county  is  not  a  person  in  any  seose.^it  is 
not  a  corporation.  It  cannot  sue  or  be  sued, 
except  where  specially  permitted  by  statute,  and 
such  permission  can  be  withdrawn  or  denied 
at  any  time  tbe  legislature  may  think  proper. 

Oilman  v.  Contra  Costa  County,  8  Cal.  52» 
68  Am.  Dec.  290;  Chicago  v.  IJattUy,  25  Dl. 
695;  Hvnsaker  v.  Borden,  6  Cal.  288,  68  Am. 
Dec  130. 

•Headnotes  by  MzvaB.  J. 
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Against  a  sovereigo  there  are  no  remedie» 
except  such  as  the  sovereign  may  accord. 

Sharp  ▼.  Contra  Costa  County,  84  Cal.  290;. 
Taylor  ▼.  Salt  Lake  County  Ct.  2  Utah,  405; 
Egerton  ▼.  Municipality  No.  S,  1  La.  Ann. 
485;  Earl  ▼.  Burnett,  15  Cal.  530. 

Taxes  and  public  revenues  of  such  corpora- 
tions cannot  be  seized  under  execution  against 
them,  either  in  the  treasury  or  when  in  transit 
to  it. 

1  Dill.  Mun.  Corp.  4th  ed.  $  100;  KUin  ▼. 
Neu>  OrUans,  99  U.  S.  150,  25  L.  ed.  481. 

Public  policy  will  not  allow  a  public  corpo- 
ration to  be  hampered  in  the  administration  of 
lis  affairs  by  garnishment. 

ChamberUin  v.  WatUrs,  10  Utah.  298;  Holt 
V.  Experience,  26  Qa.  118;  McLellan  ▼.  Young, 
64  Ga.  899,  21  Am.  Rep.  276. 

City  officers  cannot  collect  their  salary  by 
such  process  even  with  the  consent  of  the  city. 

Van  CoU  v.  PraU,  11  Utoh.  209. 

The  exercise  of  the  right  claimed  by  the- 
Judgment  creditor  in  this  case  would  as  effec- 
tually annul  the  charter  of  the  citv  as  if  it  had 
been  repealed  by  law.  This  would  be  repug- 
nant to  the  spirit  of  the  Constitution. 

Chicago  v.  Hasley,  25  III.  595;  Morrison  v. 
Hinkson,  87  111.  587,  29  Am.  Rep.  77;  lAonard 
V.  Brooklyn,  71  N.  Y.  498.  27  Am.  Rep.  80; 
Emeric  v.  Gilman,  10 Cal.  404, 70  Am.  Dec.  742. 

General  words  in  a  statute  do  not  bind  the- 
sovereign. 

Eodlich,  Interpretation  of  Statutes,  g  161; 
People  V.  Herkimer,  4  Cow.  845.  15  Am.  Dec. 
879;  Sedgw.  Stat.  Constr.  2d  ed.  387;  Spring- 
ville  V.  Johnson,  10  Utah.  851;  State,  Board  of 
Eklu.,  ▼.  Tiedemann,  69  Mo.  806,  88  Am.  Rep. 
498;  Meriwether  ▼.  Oarreit,  102  U.  8.  518,  26- 
L,  ed.  204. 

The  statute  shows  that  it  was  designed  to 
declare  that  all  public  buildings  and  all  public 
grounds  and  personal  property  necessary  for 
carryini?  on  the  business  of  the  county  and 
keepine  the  public  grounds  in  repair  should  not 
be  liable  to  seizure. 

Territory,  Sampson,  v.  Clark,  2  Okla.  82;. 
Sutherland,  Stat.  Constr.  §  218. 

The  particular  wav  in  which  the  judgment 
shall  be  paid  having  been  specified,  that  mode 
of  payment  is  exclusive. 

Endlich,  Interpretation  of  Statutes,  §  216;. 
Sutherland,  Stat.  Constr.  §  825. 

No  execution  against  the  county  can  lasue- 
on  the  Judgment,  the  only  office  of  which  is  to- 
establisD  the  demand  ki  so  conclusive  a  manner 
that  it  can  no  longer  be  contesl^^^Tp 


189(1. 


Embbt  Countt  y.  Burrbbbh. 


78S 


Aldm  V.  Alameda  County,  48  Cal.  370; 
Hiffb,  Eztr.  Legal  Hem.  g  283. 

Id  this  state  the  ODly  method  of  paying 
audited  claims  is  by  warrants. 

Laws  of  Utah  1888.  vol.  1,  §  101. 

When  it  is  made  the  duty  of  the  county 
court  to  issue  warrants  upon  the  county  treas- 
urer for  the  payment  of  a  claim  against  the 
•county  which  has  been  allowed,  mandamus 
will  lie  for  a  failure  to  perform  this  duty. 

High,  Extr.  Leeal  Rem.  §  232;  Emerie  y. 
Oilman,  10  Cal.  404,  70  Am.  Dec.  742. 

Mr,  J.  W.  N.  Whiteeotton,  .for  respond- 
«Dt8: 

Section  670  of  the  Code  of  Civil  Procedure 
mentions  the  property  which  is  exempt  from 
execution  and  sale,  and  in  subdivisioo  10  of 
this  section  certain  property  belonging  to 
counties  is  expressly  mentioned  as  not  subject 
to  execution  and  sale.  Expressio  vniv^,  exelu- 
no  al(eritt$,  would  seem  to  apply  in  this  case. 

Sutherland,  Stat.  Constr.  g§  827,  328. 

Even  though  an  execution  would  not  lie  in 
euch  a  case,  the  justice  of  the  peace  would  not 
be  liable  for  issuioj;  it,  for  the  reason  that  he 
must  have  passed  upon  the  question  judicially 
Nor  would  the  sheriff  who  served  the  writ  be 
liable,  because  his  writ  was  fair  upon  its  face. 

Marks  v.  SuUivan,  9  Utah,  20,  and  cases 
there  cited. 

Miner,  J.,  delivered  the  opinion  of  the 
court: 

Eillpack  commenced  suit  in  (he  justice's 
court  against  Emery  county  for  $6.15,  claimed 
to  be  due  him  from  the  county  for  fees  as  jus- 
tice of  the  peace,  which  claim  had  been  pre- 
^nted  and  disallowed  by  the  county  court, 
nd  $25  attorney's  fees  for  trying  the  case 
igainst  the  county,  taxed  as  costs.  Eillpack 
recovered  judgment.wbich,  together  with  costs, 
amounted  to  $52.50.  Execution  was  issued  by 
the  justice  against  Emery  county,  which  was 
levied  by  Burresen,  the  sheriff,  upon  property 
of  the  county,  consisting  of  scrapers,  plows, 
estray  brands,  etc.,  and  sold  the  same  to  sat- 
isfy  the  execution.  This  action  is  brought  by 
Emery  county  against  the  plaintiff  Eillpack, 
wbo  brought  the  action;  Burresen,  the  sheriff, 
who  took  the  propertv;  C.  P.  Anderson,  the 
justice;  and  C.  E.  KoAord,  the  attorney,  who 
advised  the  suit— for  conspiracy  and  unlawful 
conversion  of  the  property  of  the  county, 
claiming  damages  of  $824.  The  respondents 
justify  upon  the  judgment  and  execution  is- 
sued by  the  justice  of  the  peace.  The  respond- 
ents obtained  judgment,  and  for  costs,  in  the 
district  court,  from  which  judgment  the  plain- 
tiff Emery  county  appeals. 

The  question  presented  is  whether  the  prop- 
erty of  Emery  county  is  liable  to  be  levied 
upon  and  sold  upon  execution,  in  satisfaction 
of  a  judgment  obtained  against  Emery  county, 
one  of  the  political  divisions  of  the  state.  It 
appears  that  the  claim,  duly  itemized,  was  pre- 
sented to  the  county  court  for  ailowanre  be- 
fore suit,  and  that  it  was  wholly  disallowed: 
that,  after  judgment,  a  certified  copy  thereof 
was  filed  with  the  county  court.  The  respond- 
ents base  their  right  to  the  issuance,  levy,  and 
pale  by  execution  upon  fe>  8419.  Utah  Comp. 
Laws  1888,  which  gives  a  parly  in  whose  favor 
judgment  is  rendered  a  right  to  a  writ  of  ex- 
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ecution  for  its  enforcement,  and  upon  subdir. 
10,  §  8429,  Id.,  which  exempts  certain  specified 
classes  of  property  belonging  to  the  county, 
not  included  in  the  execution  and  sale,  from 
execution.  The  nature,  objects,  and  liabilitlea 
of  political,  municipal,  or  public  corporations, 
like  a  county  in  a  state,  stand  upon  a  different 
eround  from  private  corporations.,  A  county 
IS  one  of  the  political  divisions  of  the  state, 
signifying  a  community,  clothed  with  such  ex- 
tensive authority  and  political  power  as  may 
be  deemed  necessaiy  by  the  superior  control- 
ling power  of  the  state  for  the  proper  govern- 
ment of  its  people  residing  within  its  borders, 
and  for  a  proper  administration  of  its  local  af- 
fairs. A  county  can  raise  revenue  by  taxation, 
make  public  improvements,  and  defray  the  ex- 
penses of  the  same  by  taxation,  exercise  cer- 
tain specified  judicial  powers,  and  generally 
act  within  the  authorized  sphere  created  and 
abridged  by  the  statute  or  Constitution  of  the 
state.  The  power  of  taxation  furnishes  the 
means  by  which  it  may  pay  its  debts  and  meet 
obligations  necessarily  incurred  for  the  many 
purposes  of  its  existence  and  welfare.  The 
county  has  control  of  the  county  property  to 
be  used  and  disposed  of  to  promote  corporate 
purposes.  It  does  not  possess  property  liable 
to  execution  in  the  same  sense  that  an  mdivid- 
ual  possesses  it.  Levying  upon  and  selling 
the  property  or  revenues  of  a  county,  or  re- 
moving it,  may  work  irreparable  injury,  and 
ruin  its  inhabitants. 

We  are  unable  to  find,  nor  has  our  attention 
been  called  to,  any  statute  in  this  state  ex- 
pressly giving  authority  to  levy  an  execution, 
and  sell  property  of  the  county  for  a  debt.  It 
is  a  general  rule  that  the  people  or  the  sover- 
eign are  not  bound  by  general  words  in  a  stat- 
ute restrictive  of  a  prerogative  right,  title,  or 
interest,  unless  expressly  named.  People  v. 
Serktmer,  4  Cow.  846.  16  Am.  Dec.  879;  Leon- 
nrd  V.  Brooklyn,  71  N.  Y.  498.  27  Am.  Rep. 
80;  Ghieago  v.  Hadey,  26  111.  595;  Sedgw.  Stat. 
Constr.  p.  887.  So,  it  has  been  held  that,  in 
rendering  judgment  against  a  city,  it  is  error 
to  award  execution,  or  to  levy  it.  Morrinon  v. 
ffinkson,  87  III.  588,  29  Am.  Rep.  77;  Klein 
V.  New  Orleans,  99  U.  S.  149,  25  L.  ed.  480. 
It  has  also  been  held  by  this  court  that  the 
board  of  education  is  not  liable  to  the  process 
of  garnishment  for  a  salary  due  a  teacher,  and 
that  the  statute  authorizing  the  garnishment 
of  corporations  only  applies  to  private  corpo- 
rations. Chamberlain  v.  Waiters,  10  Utah,  298; 
Van  Cott  V.  PraU,  11  Utah,  209. 

Section  8419,  Comp.  Laws  Utah  1888,  givins 
a  party  in  whose  fayor  judgment  is  rendered 
a  right  to  execution;  and  eubdiv.  10  of  §  8429, 
exempting  certain  classes  of  property  from  ex- 
ecution against  a  county,— cannot  be  extended 
so  as  to  include  the  right  to  levy  an  execution 
against  the  property  of  the  county,  state,  or 
municipal  organization,  in  the  absence  of  a 
statute  expressly  granting  such  right  in  express 
terms.  **The  property  of  such  public  corpo- 
rations, and  the  taxes  levied  and  collected  for 
public  purposes,  are  a  constituent  part  and  a 
necessary  ingredient  of  their  public  power,  and 
are  no  more  liable  to  seizure  and  sale  than  the 
whole  power  itself  would  be;  and  before  we 
can  assent  to  the  proposition  that  a  political 
corporation,  clothed  with  so  many^ powers  jind 
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duties  of  goyeTDment,  so  essentUtl  to  be  sas- 
taioed  by  the  exercise  of  their  rights  and  priv- 
ileges, cannot  be  secured  in  their  property  and 
iiieaDS  by  which  their  functions  can  be  prop- 
erly exercised  for  the  benefit  of  the  citizen,  we 
must  see  some  positive  act  of  the  legislature 
authorizing  the  issuance  of  the  writ."  We 
cannot  admit  that  any  individual  possesses  such 
power  under  our  laws  as  would  enable  him,  in 
securing  a  private  end,  to  put  an  end  to  the 
functions  of  a  political  organization,  and  thus 
disorganize  and  destroy  the  government.  It 
is  true  that  a  county  can  sue  and  be  sued,  and 
the  rights  of  a  creditor  are  preserved  under 
§  199,  p.  807,  1  UUh  Comp.  Laws  1888,  which 
provides  os  follows:  *'A  claimant  dissatisfied 
with  the  rejection  of  his  claim  or  demand,  or 
with  the  amount  allowed  him  on  his  account, 
may  sue  the  county  therefor,  at  any  time 
witnin  six  months  after  the  final  action  of  the 
court,  but  not  afterwards;  and  if,  in  such  ac- 
tion, judgment  is  recovered  for  more  than  the 
court  allowed,  on  presentation  of  a  certified 
copy  of  the  judgment,  the  court  most  allow 
and  pay  the  same,  together  with  the  oosta  ad- 
judged: but  if  no  more  is  recovered  than  the 
court  allowed,  the  court  must  pay  the  daim, 
but  no  more  than  was  originally  lulowed."  A 
judgment,  when  obtained  against  a  county  un- 
der this  act,  has  the  effect  of  an  audited  claim 
against  the  county.  It  is  conclusive  evidence 
that  the  county  owes  the  money  for  which  the 
judgment  is  obtained.  The  county  court  has, 
after  judgment,  no  discretion  to  exercise  as  to 
the  justice  and  legality  of  the  demand.  Never- 
theless, it  appears  to  be  contemplated  by  the 
statuie  that,  after  judgment  is  obtained,  it 
shall  be  presented  to  the  county  court,  and 
placed  among  the  audited  demands  against  the 
county;  and  then  it  is  made  the  duty  of  the 
county  to  allow  and  pay  the  claim,  together 
with  the  costs  adjudged.  The  payment  of 
costs  is  contingent  upon  the  amount  recovered. 
It  was  evidently  intended  by  the  statute  that. 


when  a  Judgment  was  obtained,  it  should  have 
the  force  and  elTect  of  an  audited  demand,  and 
that  the  claim  was  no  longer  open  to  contest. 
The  county  court,  after  judgment,  and  after 
the  filinff  of  a  certified  copy  thereof  with  it» 
has  no  longer  any  discretion  in  the  premises. 
The  claim  then  stands  upon  the  same  footing 
as  all  other  claims  and  demands  against  the 
county,  and  is  therefore  subject  to  all  the  con- 
ditions and  limitations  applicable  to  other  aud- 
ited claims,  and  payment  may  be  enforced  ia 
the  same  manner,  and  not  otherwise.  No  ex- 
ecution can  issue  upon  a  Judgment  against  th» 
county.  When  the  judgment  is  rendered,  and 
a  certified  copy  therof  is  filed  with  the  county 
court,  it  then  becomes  the  duty  of  the  county 
court  to  apply  such  funds  in  the  treasury  of 
the  county  as  are  not  otherwise  appropriated 
to  its  payment;  or  if  there  are  no  funds,  and 
the  county  court  possesses  the  necessary  power 
to  levy  a  tax  for  that  purpose,  and  if  it  fail» 
or  refuses  to  a]>ply  the  funds,  or  to  exercise  the 
power,  the  plaintiff  can  then  resort  to  his  writ 
of  maodamuB. 

A  similar  question,  under  a  similar  statute,, 
has  been  before  the  courts  of  California  and 
other  states,  where  the  same  conclusion  ia 
reached.  Alden  v.  Alameda  County,  48  CaL 
270;  Emerie  v.  Oilman,  10  Cal.  404,  70  Am. 
Dec.  742;  Sfiarp  v.  Contra  Costa  County,  84 
Cal.  285:  Oilman  v.  Contra  Costa  County,  8 
Cal.  52,  68  Am.  Dec.  290:  Ch/icago  v.  HaUey, 
25  ni.  595;  Leonard  v.  Brooklyn,  71  N.  Y.  498^ 
27  Am.  Rep.  80;  High,  Extr.  Legal  Rem.  §  282; 
Taylor  v.  8aU  Lake  County  Ct.  2  Utah,  405; 
Dill.  Mun.  Corp.  g  100;  Klein  v.  Neva  Orleans^ 
99  U.  S.  149, 25  L.  ed.  480;  Sedgw.  Stat  Coustr. 
887;  People  v.  Herkimer,  4  Cow.  345.  15  Am. 
Dec.  379. 

Upon  the  grounds  stated,  the  judgment  ofth$ 
court  bdoiD  is  set  aside  and  vacated,  with  costs,, 
and  a  new  trial  ordered. 

Z»ne»  Ch.  J.,  and  Barteh,  J.,  concui; 
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McDowell  BOYD,  Appt. 

ai9N.C.48L) 


1.  A  womaA*s  interest  in  a  poliej  of  in- 
soranoe  on  her  life  for  ber  benefit  is  a  f>art 
of  tbe  body  of  her  estate  wlthtn  the  meaQinR  of 
a  sutute  that  no  contract  between  husband  and 
wife  sball  be  valid  to  affect  or  chancre  the  body 
or  capital  of  her  personal  estate  for  a  longer  time 
tban  three  years  next  ensuing  the  makinff 
tbereof,  unless  it  is  in  writing  and  duly  proved  as 
is  required  for  the  conveyance  of  land. 

8.  A  note  for  a  preminm  on  a  poliej  of 
insnranoe  which  wae  to  be  written  on 
the  life  of  the  wifo  of  the  applicant  for 
bis  benefit  cannot  be  enforced  if  tbe  policy  Is 
written  for  ber  benefit  and  the  company  refuses 
to  be  responsible  for  tbe  validity  of  an  assign- 

NOTB.— A  few  cases  as  to  the  rights  of  a  married 
woman  in  respect  to  insurance  are  found  In  a  noU 
to  Brick  T.  Campbell  (N.  Y.)  10  L.  B.  A  ttSl 
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ment  to  tbe  husband  which  the  agent  Inducee 
the  wife  to  indorse  on  the  tiack  of  tbe  policy. 

(December  1.1806.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Surry  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  a  promissory  note.  Bs- 
versed. 

Statement  by  Avery »  J. : 

Application  had  been  made  for  two  poHcfee 
of  insurance,  one  on  the  life  of  McDowell 
Boyd,  for  $1,000,  for  the  benefit  of  bis  wife 
Anna  Louisa  Boyd,  and  tbe  other  for  a  like 
amount  on  the  life  of  the  wife,  for  the  benefit 
of  the  husband.  After  a  great  deal  of  solicita- 
tion, the  defendant.  McDowell  Boyd,  agreed 
to  deliver  to  the  plaintiff  Sydnor,  agent  of  the 
Mutual  Life  Insurance  Company  of  New  York, 
a  box  of  tobacco,  and  to  execute  bis  promis- 
sory note,  dated  June  5,  1805,  and  due  at 
a  subsequent  date  in  the  same  year  for  $127,  at 
the  premium  for  both  polidea.    When  the  pol 
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ides  were  returned,  it  appeared  ibat  Anna 
Louisa  Boyd  had  been  made  the  beneficiary 
in  both,  and  her  husband  refused  to  re- 
ceive them)  because  of  the  failure  to  comply 
with  tbe  contract.  The  agent  Sydnor  there- 
after took  back  both  policies,  but  soon  returned 
tbem,  with  what  purported  to  be  an  assign- 
ment by  the  wife  to  the  husband  of  the  policy 
on  her  own  life,  which  transfer  is  as  follows: 

For  $1,  to  me  in  hand  paid,  and  for  other 
valuable  considerations  (the  receipt  of  which 
is  hereby  acknowledired).  I  hereby  assign, 
transfer,  and  set  over  to  McDowell  Boyd,  of 
Pinnacle,  N.  C,  all  my  ri^rht,  title,  and  inter- 
est in  this  policy  (596.751)  issued  by  the 
Mutual  Life  Insurance  Company  of  New  York, 
and,  for  the  consideration  above  expressed,  I 
do  also,  for  myself,  my  executors  and  admin- 
istrators, guarantee  tbe  validity  and  sufficiency 
of  the  foregoing  assignment  to  the  above- 
named  assignee,  his  executors,  administrators, 
and  assigns,  and  their  title  to  the  said  policy 
will  forever  warrant  and  defend. 

Anna  Louisa  Boyd. 

Dated  at  Pinnacle,  N.  C,  this  1st  day  of 
July,  1895. 

In  tbe  presence  of  W.  G.  Bydnor. 

Upon  the  assurance  that  the  assignment 
plsced  the  policy  upon  the  same  footing  with 
the  company  as  if  it  had  been  originally  made 
payable  to  him,  the  defendant  executed  the 
note  for  $127  on  which  the  plaintiff  has  brought 
this  action.  Soon  rf  ter  executing  the  note,  in- 
stead of  the  assent  to  the  assignment  expected, 
the  defendant  received  the  following  from  the 
company: 

Dear  Sir: 

A  duplicate  of  assignment  of  policy  596,751 
to  yourself  has  been  received  and  filed.  The 
company  assumes  no  responsibility  as  to  its 
validity.  Respectfully, 

C.  F.  Bro8ee&  Sons,  Genl  Agts., 
per  Wooten. 

On  receipt  of  this,  the  defendant  tendered 
the  policies  to  the  plaintiff,  and  demanded  his 
note,  telling  him  that  the  policies  were  worth- 
less to  him  unless  written  in  accordance  with 
the  applications.  The  i)olicies  of  insurance 
were  introduced  as  evidence,  both  of  which 
contained  the  following  conditions  on  the  back 
thereof:  '  'Notice  to  the  holder  of  this  policy : 
No  person,  except  an  executive  officer  of  the 
company  or  its  secretary  at  its  head  office  in 
New  York,  has  power  on  behalf  of  the  com- 
pany to  make,  modify,  or  alter  this  contract, 
to  extend  the  time  for  paying  a  premium,  to 
bind  the  company  by  making  any  promise  or 
by  accepting  any  representation  or  information 
not  contained  in  the  application  for  this  con- 
tract. Any  interlineations,  additions,  or  eras- 
ures must  be  attested  by  the  signature  of  one 
of  the  above-named  officers.  Assignments: 
The  company  declines  to  notice  any  assign- 
ment of  this  policy  until  the  original  assign- 
ment, or  a  duplicate  or  a  certified  copy  thereof, 
shall  be  filed  in  the  company's  home  office. 
The  company  will  not  assume  any  responsibil- 
ity for  the  validity  of  an  assignment."  The 
following  issues  were,  without  objection,  sub- 
mitted to  the  lury:  "(1)  Did  the  plaintiff,  as 
aj;ent  of  the  insurance  company,  contract  to 
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deliver  to  defendant  two  policies  of  insuranca 
as  alleged  b^  him,  and  receive  tbe  note  sued* 
on  in  consideration  thereof?  Answer:  Yes. 
(2)  Did  plaintiff  violate  said  contract?  Answer: 
No."  After  the  argument,  it  was  admitted  by 
counsel  for  both  parties  that  if  the  assignment 
was  valid,  so  that  policy  could  be  collected  by.~ 
defendant  in  case  of  his  wife's  death,  the  sec- 
ond issue  should  be  answered  "No;"  otherwise,, 
it  should  be  answered  "7es."  There  was  a. 
verdict  by  thejurv  on  first  issue  on  behalf  of 
defendant  His  honor  answered  the  second, 
issue  "No,"  on  the  evidence.  The  defendant 
moved  for  a  new  trial,  on  the  ground  that  the 
court  erred  in  instructing  the  jurv  to  answer 
the  second  issue  "No,"  and  appealed  from  the? 
judgment  rendered. 

MMiTi,  Glenn  A  Manly  for  appellant. 

Mumr»,  Carter  A  Lewellyn,  for  appel- 
lee: 

All  contracts  between  husband  and  wife  not. 
forbidden  by  S  1835  of  the  Code,  and  not  in- 
consistent with  public  policy,  are  valid. 

Code,  §  1886;  Oeorge  v.  High,  85  N.  C.  99. 

An  assignment  of  a  policy  by  a  feme  covert 
is  valid  when  it  is  assented  to  by  the  agent  of 
the  company. 

BlaeJOmrn  ▼.  8t.  P^td  F.  d  M.  Itu.  Co.  116^ 
N.  C.  821. 

The  defendant  had  such  notice  of  the  assign* 
ment  as  was  required  by  the  policy. 

The  words,  "the  companv  assumes  no  re- 
sponsibility as  to  its  validity,'^'  contained  in  the 
notice  sent  to  defendant,  do  not  have  the  effect 
of  invalidating  the  policy  and  rendering  it  non- 
collectible,  provided  the  assignment  is  legally^ 
made. 

Averjt  J.,  delivered  the  opinion  of  the- 
court: 

At  common  law,  the  husband  and  wife,  be^ 
ing  deemed  one  person,  were  incapable  of  con- 
tracting with  each  other;  and  it  was  necessary- 
to  convey  to  a  third  person,  as  a  conduit,  in. 
order  to  paps  the  title  to  property  from  one  tO' 
tbe  other.  The  rule  was  different  in  equitv, 
where  assignments  or  conveyances  were  held- 
to  raise  a  trust  in  favor  of  the  assignee  or* 
grantee.  Now,  however,  the  wife  is  alfowed. 
to  acquire  title  to  property  conveyed  to  her  by 
the  husband  or  any  other  person;  the  convey- 
ances being  liable,  like  other  deeds  or  instru- 
ments that  pass  title,  to  impeachment  for  fraud 
upon  sufficient  grounds.  Walker  v.  Long,  109 
N.  C.  514;  Osborne  y,  Wilkes,  108  N.  C.  651; 
Waodrvffv.  Bowles,  104  N.  C.  197;  Battle  v. 
Mayoj  102  N.  C.  413;  State,  Brown,  v.  Mitchell, 
102  N.  C.  847;  Oeorge  v.  High,  85  N.  C.  99. 

The  statute  (Code,  g  1836)  declares  all  con- 
tracts between  husband  and  wife,  subject  to^ 
restrictions  contained  in  the  preceding  section. 
(1885),  valid,  unless  contrary  to  public  policy. 
The  last-named  section  provides  that  no  con- 
tract between  them,  "made  during  coverture, 
shall  be  valid  to  affect  or  change  any  part  of' 
tbe  real  estate  of  the  wife,  or  the  accruiog  in- 
come thereof,  for  a  longer  time  than  three- 
years  next  ensuing  the  making  of  such  con- 
tract, or  to  impair  or  change  the  bodv  or  cap- 
ital of  the  personal  estate  of  the  wife,  or  the- 
accruing  income  thereof,  for  a  longer  time- 
than  three  years  next  ensuing  the  making  oT 
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-snch  contract,  unless  sucb  contract  shall  be  in 
writing,  as  is  required  for  conveyances  of 
land,"  etc.  The  section  further  provides  that, 
in  Older  to  render  such  contract  valid,  the  of- 
4Bcer  taking  the  private  examination  of  the 
wife,  as  prescribed,  must  certify,  among  other 
things,  that  it  ^'is  not  unreasonable  or  injur- 
ious to  her."  If  a  policy  of  insurance  for  her 
tKenefit  constituted  a  part  of  the  body  of  her 
personal  estate,  the  indorsement  thereon  was 
ineffectual  to  pass  her  interest  to  the  husband, 
«nd  make  him  the  beneficiary  in  her  stead,  as 
was  at  first  contemplated.  It  was  held  in 
Hooker  v.  8ugg,  103  N.  C.  115.  8  L.  R.  A.  217, 
that  where  the  husband  takes  out  a  policy  on 
fais  life,  for  the  benefit  of  the  wife,  her  interest 
vests  in  her  immediately  upon  its  execution. 
If  the  plaintiff  attempted  to  comply  with  his 
•contract  by  transmitting  the  beneficiary  in- 
terest in  the  policy  indirectly  through  the  wife 
to  the  husband  by  assignment,  instead  of  di- 
rectly by  the  terms  of  the  policy  itself,  it  was 
Incumbent  on  him  to  see  that  her  interest 
passed.  If  the  word  "body,"  in  the  statute,  is 
not  meaningless,  it  must  have  been  intended  to 
include  a  vested  interest,  from  which  no  pres- 
ent income  is  derived,  though  it  has  a  present 
value,  dependent  upon  facts  which  need  not 
be  enumerated.  The  body  of  one's  personal 
estate  manifestly  does  not  include  the  income 
•derived  from  it,  but  does  include  every  such 
vested  interest  as  a  policy  of  insurance. 

The  wife,  certainly  with  the  assent  of  her 
husband,  is  empowered  by  law  to  assign  her 
Interest  as  a  beneficiary  in  a  life  or  fire  insur- 
ance policy  to  a  third  person;  and.  where  both 
Join,  her  interest  passes,  unless  it  is  a  violation 
of  some  enforceable  stipulation  in  the  contract 
of  insurance  to  attempt  to  transfer  the  Interest 
in  that  way.  Here,  if.  instead  of  the  notice 
«ent  out  bv  the  company,  it  had  assented  to  the 
validity  of  the  transfer,  such  assent  would  have 
operated  as  an  estoppel  on  it  to  deny  the  riffht 
of  the  husband  to  recover  in  case  of  the  wife's 
Hleath.  Blaeklmm  v.  &,  Paul  F,  A  M.  Ina. 
Co.  116  N.  C.  826.  But  it  would  still  have  re- 
mained to  determine  whether,  in  case  of  the 
wife's  death,  the  policy,  without  a  further 
transfer,  such  as  was  contemplated  by  the  stat- 
ute, would  not  belong  to  the  wife's  estate,  in- 
stead of  to  the  husband  as  beneficiary.  Pre- 
termitting the  question  upon  which  the  Judge 
below  probably  passed,  viz.,  whether  there  was 
not  a  failure  oi  consideration,  unless  the  plain- 
tiff complied  with  the  original  agreement  by 
•delivering  the  policies  applied  for,  it  is  mani- 
fest that  ne  failed  to  attain  the  same  end  by  the 
indirect  method  of  assignment.  Upon  his  re- 
fusal to  remedy  the  deu>ct  either  by  furnishing 
a  policy  in  which  the  husband  should  be 
named  as  beneficiary,  or  making  the  transfer 
•effectual  in  law  to  pass  the  beneficiary  interest 
out  of  the  wife,  the  husband  was  at  liberty  to 
renounce  the  entire  contract.  The  defendant 
made  application  for  the  policies,  and  agreed 
that,  as  a  consideration  for  them,  he  would 
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execute  his  promissory  note.  Upon  the  failure 
of  the  agent  of  the  company  to  deliver  the  poli- 
cies applied  for,  the  defendant  refused  to  exe- 
cute his  note,  and  accept  those  tendered. 
Upon  the  agreement  on  the  part  of  the  plain- 
tiff, which  must  be  interpreted  as  meaning 
that  the  assignment  should  receive  the  assent 
of  the  company,  so  aa.  at  least,  to  work  an  es- 
toppel on  it  to  deny  its  validity,  the  defendant 
was  induced  to  execute  the  note.  Where  the 
promises  of  the  parties  to  an  executory  con- 
tract are  not  independent,  but  conditional,  the 
one  upon  the  other,  the  failure  of  one  to  per- 
form his  agreement  in  whole  or  in  part  oper- 
ates as  a  discharge  of  the  other  party  from 
promises  conditioned  upon  such  performance. 
Clark.  Cont.  p.  651.  In  order  to  deprive  the 
defendant  of  the  right  to  insist  upon  a  discharge 
from  his  promise,  the  intention  to  malse  the 
mutual  agreements  independent  and  uncondi- 
tional must  be  clear.    Id.  p.  653. 

The  mutual  stipulations  of  the  plaintiff  as 
agent  and  the  defendant  company  were  de- 
pendent, the  one  upon  the  other;  and,  as  be- 
tween them,  the  failure  to  furnish  a  policy  on 
the  life  of  the  wife,  of  which  the  husband 
should  be  the  beneficiary,  operated  to  relieve 
him  from  the  payment  of  a  promissory  note 
^iven  as  a  consideration  for  such  a  policy. 
The  two  policies  were  of  such  a  nature  that 
the  consideration  was  not  divisible.  It  was 
given  to  provide  for  each  in  case  of  surviving 
the  other.  Clark.  Cont.  pp.  651-658:  2  Par- 
sons,  Cont.  8ih  ed.  bottom  page  645.  and  note. 
If  the  defendant  had  paid  the  money  instead 
of  giving  his  note,  ke  could,  on  the  failure  or 
refusal  to  comply  with  the  mutual  and  depend- 
ent promises,  have  recovered  back.  1  Whart. 
Cont.  g  520.  For  a  like  reason,  he  could  avoid 
the  payment  when  sued  by  the  payee  on  a 
promissory  note  given  in  lieu  of  the  money. 
The  defendant  made  application  for  two  poli- 
cies. The  insurance  company  distinctly  and 
unequivocally  refused  to  recognize  the  validity 
of  the  assignment,  and,  while  it  recognized  the 
agency  of  the  plaintiff,  Sydnor,  to  take  the  de- 
fendant's note,  or  collect  the  premium  paid  as 
a  consideration  for  a  certain  policy,  it  attempts 
to  repudiate  the  promises  he  made  as  an  in- 
ducement in  procuring  the  execution  of  the 
note  which  was  given  in  lieu  of  the  money, 
and  constituted  the  consideration.  It  has  been 
'distinctly  held  by  this  court  that,  where  the  in- 
sured is  induced  to  pay  money  by  a  representa- 
tion made  by  a  local  agent  of  the  insurer,  the 
latter  will  be  estopi^  after  receiving  the 
money  so  procured,  and  placing  it  in  its  cof- 
fers, from  denying  the  authority  of  the  agent 
to  make  the  representation  which  induced  its 
payment.  Bergeron  v.  Pamlico  Ina.  db  Bkg, 
Co,  111  N.  C.  45;  FcUette  v.  Mutual  Acd, 
Amo,  110  N,  0.  877. 

There  was  error  in  the  instruction  that  the 
plaintiff  complied  with  his  contract,  and  a  new 
trial  is  granted  to  the  defendant. 

New  trial. 
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UNITED  STATES  CIRCUIT   COURT  OF  APPEALS,  EIGHTH  CIRCUIT. 


Eugene  T.  CURTIS  et  al.  Appts., 

V. 

Isaac  M.  CUTLER 

(40  CJ.  a  App.  288.) 

1.   The  sale  of  notes  aeeared  toy  mort- 
f^afl^e  without  a  valid  aaalgnment  of  the  mort- 


ga^  leaves  the  legal  title  to  the  mortgage  in  the 
mortgagee. 

2.  A  mortjgag^ee  who  retains  the  title  to 
the  mort^paige*  although  the  debt  secured 
thereby  is  assigned,  is  an  indispensable  party  to 
a  valid  foreclosure  of  the  mortgage  by  advertise- 
ment, and  foreclosure  in  Its  name  is  regular  and 
legal  and  conclusive  upon  the  owner  of  the  debt 


'SoTR.—Proceedinan  to  enforce  a  morUfage  for  a 

part  of  the  moftgaoe  debU 
L  Right  to  enforce, 

a.  Oenerally. 

b.  For  interest  in  defaulL 
II.  Parties. 

a.  Connrrtgageee. 

b.  HoUUnof  instalment  notes  and  anigneee. 
IIL  Decree, 

a.  GeneraUy. 

b.  FrovUting  for  aale  of  portion, 

a  Providing  for  baUmee  of  the  debt* 
d.  Defldencu, 
rv.  Stay  of  proceedings, 
V.  SaU. 

a.  Validity  of. 

b.  Effect  of. 

VL  Redemption;  right  to. 
Vn.  Am  affected  by  prior  proceedings. 

a.  Where  the  prior  proceeding  it  invalid  or 

intiufftdent. 

b.  WT^ere  the  parties  are  different, 
o.  Where  the  lien  i9  exhausted. 

d.  Where  the  lien  is  preserced. 

e.  Where  there  is  a  redemption. 

f .  In  matters  of  merger, 

g.  Jn  regard  to  another  remedy. 

L  Right  to  enforce. 
a.  Generally. 

Where  there  is  a  default  in  payment  of  a  portion 
of  the  debt  secured  by  a  mortgage  or  deed  of  trust, 
an  action  to  foreclose  may  be  brought  without 
waiting  for  the  remaining  portion  of  the  debt  to 
mature,  or,  if  secured  by  deed  of  trust,  the  trustee 
may  proceed  to  make  a  sale,  or  a  creditor,  where 
local  practice  allows,  may  maintain  a  writ  of  entry, 
or  an  action  for  possession,  or  proceed  by  sci.  fa. 
Orattan  v.  Wiggios,  28  Cal.  28;  Miller  v.  Remley,  85 
Ind.  539;  Johnson  v.  Buckhaults,  77  Ala.  276;  Fox  v. 
Wharton,  5  Del.  Ch.  200;  Hunt  v.  Harding,  11  Ind. 
S45;  Adams  v.  Essex,  1  Bibb,  149. 4  Am.  Dec.  628; 
Bridires  v.  Ballard.  62  Miss.  237;  Howe  v.  Dibble,  45 
Ind.  120;  Mussina  v.  Bartlett,  8  Port.  (Ala.)  277;  Van- 
eant  v.  AUmon,  23  III.  30;  Sargent  v.  Howe,  21  111. 
148;  Wlsner  v.  Chambcrlln,  117  111.  568;  PhUlips  v. 
Taylor,  96  Ala.  428;  State  Bank  v.  Tweedy,  8  Blackf. 
447,  46  Am.  Dec.  486;  Salmon  v.  Clagett,  8  Bland.  Ch. 
125;  Penoullb  v.  Abraham,  42  La.  Ann.  326,  43  La. 
Ann.  214. 44  La.  Ann.  188;  Reddick  v.  Gressman,  49 
Mo.  889;  Olcott  v.  Bynum,  84  U.  S.  17  Wall.  44,  21  L. 
ed.  670;  Smith  v.  Shuler,  12  Serg.  &  R.  240;  Fisher  v. 
Milmine.  94  III.  328 ;  Estabrook  v.  Moulton,  & 
<«.  25S  ;  Keith  y.  Mclaughlin,  103  Ala.  289. 

So  an  action  to  foreclose  a  mortgage  for  an  in- 
stalment note  was  properly  brought  on  its  matu- 
rity, under  Cal.  prac.  act,  I  248,  providing  that  a 
mortgage  given  to  secure  instalments  due  at  differ- 
ent times  may  be  foreclosed  when  any  one  or  more 
Instalments  are  due,  and  if  the  property  cannot 
be  sold  in  portions  without  injury  to  the  parties 
the  whole  property  may  be  sold.  Grattan  v.  Wig- 
gins, 23  Cal.  28. 

And  a  suit  to  foreclose  a  mortgage  on  the  default 
of  the  first  instalment  was  properly  brought 
where  the  condition  of  the  conveyance  provided 
that  if  the  grantors  '^failed  to  pay  said  sum  when 
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due*'  the  mortgagee  is  authorized  to  take  possession 
and  sell,  and  out  of  the  proceeds,  after  paying  cer- 
tain costs  and  expenses,  to  pay  *'th3  amount  with 
interest  that  may  be  due'*  on  the  mortgage  debt. 
Johnson  v.  Buckhaults,  77  Ala.  276. 

And  a  suit  of  foreclosure  was  properly  com- 
menced when  one  Instalment  of  principal  and  in- 
terest on  all  the  debt  was  due  and  unpaid,  where  the 
mortgage  provided  ''the  whole  principal  debt  to  be 
clear  of  interest  until,  .  .  .  and  from  and  after 
that  time  the  interest  on  the  whole  principal  debt, 
or  any  part  thereof  which  may  remain  unpaid,  to  be 
paid  to  ...  on  the  1st  day  of  January  In  each  and 
every  year;*'  and  this  was  so  held  because  the  chan- 
cellor had  the  power  to  so  mould  his  decree  either 
as  to  a  part  or  the  whole  of  the  demands,  as  to  do 
complete  Justice  to  the;  parties,  and  had  power  to 
retain  the  cause  for  the  purpose  of  making  from 
time  to  time  such  orders  and  decrees  as  Justice 
might  demand.    Fox  v.  Wharton,  6  DeL  Ch.  20O. 

So,  an  action  to  foreclose  a  mortgage  was  prop- 
erly brought  on  the  non payment  of  an  instalment 
note.  The  court  said:  *'Weare  the  more  strongly 
confirmed  in  this  opinion,  because  the  chancellor, 
from  the  liberality  of  those  principles  and  rules 
which  govern  courts  of  equity,  has  It  in  his  power  to 
so  mould  and  fashion  his  decree,  either  as  to  a  part 
or  the  whole  of  the  demands,  as  to  do  complete  Jus- 
tice to  the  parties;  and  has  power  to  retain  the 
cause  for  the  purpo9e(of  making,  from  time  to  time, 
such  orders  and  decrees  as  Justice  may  demand." 
Adams  v.  Essex,  1  Bibb,  149, 4  Am.  Dec.  623. 

So,  a  suit  to  foreclose  a  trust  deed  was  sustained 
where  one  of  the  notes  had  matured  and  the  deed 
authorized  a  foreclosure,  in  case  the  gran  tors  failed 
to  pay  ''the  amount  of  said  notes  on  or  before  the 
maturity  thereof."    BHdges  v.  Ballard,  62  Miss.  237. 

And  a  bill  to  foreclose  a  mortgage  was  properly 
filed  where  the  first  instalment  note  was  due  and 
unpaid.  The  case  does  not  show  whether  or  not  the 
prayer  was  for  a  sale  of  the  whole  premises.  But 
a  demurrer  to  the  bill  was  overruled.  Cecil  v. 
Dynes,  2  Ind.  266. 

In  Howe  v.  Dibble,  45  Ind.  120,  where  a  mortgagee 
claimed  that  all  the  notes  were  due  by  default  of 
two  of  them,  and  sought  a  foreclosure,  and  it  was 
insisted  that  the  mortgagee  should  have  exercised 
his  option  before  the  action  was  commenced,  it  was 
held  that  if  he  had  no  right  to  foreclose  for  the  last 
three  notes  he  had  a  right  to  foreclose  for  those 
due. 

So,  the  assignee  of  an  instalment  note  first  due,  se- 
cured by  mortgage,  was  entitled  to  a  foreclosure 
and  sale,  and  the  holders  of  the  other  notes  could 
redeem  in  succession  according  to  their  priority  as 
they  became  due.    Vansant  v.  AUmon,  23  III.  30. 

And  the  assignee  of  the  first  two  instalment 
notes  secured  by  mortgage  was  entitled  to  a  decree 
compelling  the  trustee  to  sell  the  trust  property 
on  default  of  the  payment  of  those  notes,  where 
the  J  unlor  notes  were  held  by  another  party.  Sar- 
gent V.  Howe.  21  111.  148. 

And  a  mortgage  was  foreclosed  as  to  part  of  the 
notes  where  the  same  were  unconditional  and  due, 
although  the  larger  part  of  the  notes  secured  by 
the  same  mortgage  was  made  conditional  upon 
an  outstanding  title  being  secured.  Wlsner  v. 
Chamberlln,  117111.568. 
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if  be  mnthorlaes  or  permits  the  mortgagee  to  do 

■o. 
8.   An  nm&ignmient  of  a  mortjq^afl^  in  which 

no  name  of  a  grantee  la  inserted  is  IneflectiTe 

until  some  name  is  written  therein. 
4*   The  fbreclosore  aAd  sale  of  mort- 

ffa^ed  premises  ^or  part  of  the  mortgaire 

debt  exhausts  the  Uen  of  the  mortgage,  and  the 

purchaser  and  creditors  holding  liens  who  re- 


deem from  him  take  the  property  entirely  dis- 
charged from  the  mortgage. 
6.  A  forecloenre  by  advertisement  ii^ 
the  name  of  the  mort^ag^e  of  a  mortgage- 
assigned  In  blank  Is  regular  where  the  name  of 
the  assignee  is  not  written  In  the  assignment  un- 
til after  the  sale. 

6.   Anassli^neeof  twonotes'secaredbjr 
mortgaire»  who  authorises  an  invest" 


In  Mussina  ▼.  Bartlett,8  Port.  (Ala.)  277,  it  was 
said  that  upon  default  in  the  payment  of  the  first 
instalment  the  mortgage  at  least  pro  tanto  became 
forfeit,  and  the  mortgagee  might  proceed  for  a 
foreclosure  and  sale  of  the  mortgaged  premises, 
and  that  the  mortgagor  could  notinsist  upon  being 
paid  the  excess  produced  by  the  sale.  And  the 
court  further  said  that  there  could  be  no  doubt  but 
the  power  of  a  court  of  equity  would  be  compe- 
tent to  make  such  a  disposition  of  the  money  as  to 
charge  it  with  the  satisfaction  of  the  other  instal- 
ments provided  for  by  the  mortgage. 

And  in  Phillips  ▼.  Taylor,  96  Ala.  420,  It  was  said 
that  where  the  mortgage  provides  for  the  maturity 
of  the  whole  on  the  default  of  any  instalment,  on 
such  default  the  mortgagee  may  proceed  for 
foreclosure  for  the  notes  then  due,  according  to 
their  tenor,  or  may  foreclose  for  the  entire  debt. 

In  State  Bank  v.  Tweedy,  8  Blackf.  ii7,  4B  Am. 
Bee.  486,  it  was  said:  "In  this  state,  if  no  statute  in- 
terpose, a  mortgage  securing  a  debt  payable  by  in- 
stalment, may  be  foreclosed  on  default  of  pay- 
ment of  the  first  instalment,  and  the  mortgaged 
property  sold  for  the  payment  of  that  instalment- 
Andrew  ▼.  Jones,  8  Blackf.  44a  By  our  Revised 
Statutes  of  1843,  p.  461,  such  is,  from  that  time, 
made  the  law  by  express  enactment.  From  1831  to 
1818,  embracing  the  period  in  which  the  mortgage 
in  this  case  was  executed,  we  had  a  statute  prohib- 
iting the  foreclosure  of  mortgages  till  the  last  in- 
stalments of  the  debts  specified  in  them  became 
due;  but  it  was  decided  in  Youse  v.  M^Creary,  2 
Blackf.  248,  that,  during  the  same  period,  if  the 
mortgagee  held  notes  for  the  payment  of  the 
money  secured  by  the  mortgage,  he  might  proceed 
at  law  upon  them  as  tbey  became  due,  and  sell  the 
mortgaged  premises  on  execution;  and  that  the 
purchaser  at  such  sale  would  take  a  title  free  from 
the  encumbrance  of  the  mortgage.  The  law,  then, 
may  be  stated  in  general  terms  to  be,  in  this  state, 
that  the  holder  of  the  first  of  several  notes  secured^ 
by  a  mortgage  may,  if  he  choose,  when  that  note 
becomes  due,  enforce  the  full  payment  of  it  out  of 
the  mortgaged  premises,  they  being  sufBdent  for 
that  purpose;  and  that  the  holder  of  the  second 
note  may,  in  like  manner,  obtain  priority  over  the 
third,  and  so  on.'*  **The  different  Instalments  in  a 
mortgage,  when  secured  by  corresponding  notes, 
may  be  regarded  as  so  many  successive  mortgages, 
each  having  priority  according  to  its  time  of  be- 
coming payable." 

In  Salmon  v.  Clagett,  8  Bland,  Ch.  ]25«  It  was 
said  that  "where  a  debt,  secured  by  a  mortgage,  is 
made  payable  by  instalments,  it  is  well  settled  that 
the  mortgage  becomes  forfeited  by  the  nonpay- 
ment of  the  first  instalment,  and  may  be  foreclosed 
immediately  after  that  time.  If  a  bUl  be  filed  for 
that  purpose,  the  debtor  may,  however,  prevent  a 
foreclosure,  or  sale,  by  paying  the  Instalment  then 
due;  but  if  he  fails  to  do  so,  then  the  mortgage 
may  be  entirely  foreclosed;  or  so  much  of  the 
property  may  be  sold  as  will  satisfy  the  sum  due 
at  that  time;  and  the  decree  will  be  allowed  to 
stand  as  security  for  the  other  instalments  as  they 
become  due;  as  in  case  of  a  judgment  at  law  for  an 
annuity.** 

In  Huntv.  Harding,  11  Ind.  246,  which  was  an  ac- 
tion to  foreclose  a  mortgage  after  a  part  but  before 
the  whole  of  the  notes  became  due,  It  was  oon- 
87  L.  R.  A. 


tended  that  the  mortgage  could  not  be  foreclosed 
until  all  the  notes  were  due,  but  it  was  held  that 
under  2  Ind.  Rev.  Stat  p.  176,  Code  1862,  providing 
for  the  foreclosure  of  mortgages  on  the  coming 
due  of  a  single  instalment,  as  this  mortgage  pro- 
vided that  it  was  *^o  secure  the  payment  when 
they  became  due  of  five  promissory  notes  of  this- 
date,"  such  provision  did  not  take  the  mortgage 
out  of  tbe.statute,  and  it  could  be  foreclosed  when< 
that  Instalment  was  due.  The  case  does  not  show 
whether  the  foreclosure  was  intended  for  a  part  or 
the  debt  only  or  for  the  whole  mortgage,  but  the- 
statement  is  **complaint  to  foreclose  a  mortgage." 
The  court  holds  that  when  an  instalment  falls  due, 
both  under  t^e  common  law  and  statute,  the  mort- 
gage may  be  foreclosed. 

In  Miller  v.  Bemley,  86  Ind.  639,  it  was  held  that 
where  a  mortgage  was  executed  to  secure  the  pay- 
ment of  several  promissory  notes  when  they 
should  become  due,  it  might  be  forecloaed  on  the 
nonpayment  of  any  of  the  notes  when  due.  The 
esse  does  not  disclose  whether  the  judgment  of 
foreclosure  was  for  the  whole  amount  or  for  a  part 
of  the  notes. 

So,  a  writ  of  selsure  and  sale  was  properly  is8ue<K 
where  one  instalment  of  the  debt  secured  by  mort- 
gage was  due.  The  court  said:  "A  special  mort- 
gage creditor  whose  claim  is  payable  in  instalment* 
may  on  nonpayment  of  any  instalment  have  the 
property  sold  to  pay  the  whole  debt  in  cash  for  so- 
much  as  is  due,  and  for  the  remainder  on  terms  of 
credit  oorrespondlng  with  the  unmatured  instal- 
ments. Code  Pr.  art.  686."  Penouilh  v.  Abraham, 
44  La.  Ann.  188. 

In  a  prior  case,  Penouilh  v.  Abraham,  42  La.  Ann. 
826,the  sale  was  enjoined  because  the  creditor  in  the 
injunction  case  did  not  pray  that  the  writ  of  in- 
junction should  be  restricted  to  the  instalmeuts 
not  due,  and  the  injunction  was  granted  because 
time  had  been  given  to  pay  the  debt  although  pari; 
of  the  debt  was  due. 

In  Penouilh  v.  Abraham,  48  La.  Ann.  214,  where- 
the  plaintiff  took  out  a  new  order  of  seizure  and. 
sale  for  the  instalment  due,  and  the  defendant 
again  sought  to  enjoin  on  the  ground  that  there- 
was  an  extension  of  time  as  to  payment  of  the- 
debt,  and  the  plaintiff  replied  setting  up  res  judi- 
cata^ it  was  held  that  matters  stated  in  the  former 
opinlonwerenopart  of  the  decree  rendered,  and 
that  it  was  not  res  judicata. 

And  a  mortgagee  had  the  right  to  sell  the  prop- 
erty mortgaged  on  default  of  an  instalment  note, 
where  the  mortgage  provided  that  **if  the  said 
notesshould  not  bo  well  and  truly  paid  when  the- 
same  became  due  ...  and  the  said  ...  or, 
at  the  request  of  the  legal  holder  of  said  notes,  the 
sheriff,  may  proceed  to  sell  the  property."  Beddic  k 
V.  Oressman,  49  Mo.  389. 

And  a  sale  under  a  deed  of  trust  on  default  of  an 
Instalment  and  application  of  the  surplus  to  the* 
debts  not  due  was  sustained  where  the  property 
was  indivisible  and  the  mortgage  provided  for  a 
sale  in  default  of  one  instalment  and  for  the  trus- 
tee **out  of  the  moneys  arising  from  the  sale  to  re- 
tain the  amount  of  the  principal  and  Interest 
which  should  then  be  due.*'  Olcott  ▼.  Bynum,  84 
U.  8. 17  Wall.  44, 31  L.  ed.  670. 

And  an  assignee  of  the  two  first  notes  secured 
with  othen  by  a  trust  deed  was-entltled  to  have 
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ment  oompaogr  ^  f oredoee  the  mort^ffe  for 
whioh  It  has.  ffuaraoteed  and  paid  to  him  the  first 
maturing  note  cannot  forecloee  for  the  second 
note  as  against  a  judgment  creditor  of  the  mort- 
gagor who  has  redeemed  from  the  sale. 

?•  Judgment  ereditom  who  redeem 
firom  m  sale  by  adwertleeiiient  under  a 
mortgage  for  one  of  two  notes  secured  thereby, 
and  take  a  proper  COB  veyanoe  from  the  sheriff, 


are  vested  with  the  title  to  the  mortgaged  prem- 
ises discharged  of  the  lien  of  the  mortgage. 

(September  14, 1890.) 

APPEAL  bj  defendants  from  a  Judgment  of 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Minnesota  in  favor  of  plain tiflP 
in  an  action  brought  to  foreclose  a  mortgage. , 
Hevened,  ^ 


the  property  sold  to  pay  the  same,  where  the  trus- 
tee refused  to  make  a  sale,  and  it  was  held  that  a 
court  of  equity  could  compel  him  to  sell  the  prop- 
erty or  might  remove  him.  Sargent  v.  Howe,  21 
111.  148. 

So,  a  mortgagee  could  maintain  an  action  of 
ejectment  where  default  was  made  in  one  instal- 
ment, and  the  statute  (Pa.  act  1706)  providing  a  rem- 
edy by  scire  facias  by  which  the  mortgaged  prem- 
ises may  be  sold,  did  not  bar  the  remedy  of  eject- 
ment.   Smith  v.  Sb uler,  12  Serg.  &  B.  240. 

And  an  action  of  ejectment  was  sustained  where 
it  was  brought  on  default  of  one  note,  and  the 
condition  of  the  mortgage  was  **lf  said  Charles 
Fishershallpay  all  said  notes  .  .  .  as  the  same 
shall  become  due,  .  .  .  then  these  presents  .  .  . 
shall  become  null."    Fisher  v.  Milmine,  94  111.  828. 

In  Estabrook  v.  Moulton,  9  Mass.  266,  an  action 
was  properly  brought  by  a  mortgagee  to  recover 
possession  of  the  mortgaged  premises,  although 
the  note,  to  **  secure  the  payment  of  which  the 
mortgage  was  given,  was  payable  by  instalments, 
all  of  which  had  not  matured. 

But  where  a  mortgage  to  secure  two  notes  pro- 
vided that  it  was  to  ''secure  said  J.  M.  and  W.  F.  in 
the  true  and  prompt  payment  of  the  same  on  the 
1st  day  of  October,  1882,"  and  the  mortgage  was 
made  in  1880,  and  one  note  was  payable  on  the  1st 
of  October,  1881,  and  the  other  upon  the  1st  of  Oc- 
tober, 1882,  the  forfeiture  did  not  occur  until  Oc- 
tober, 1882,  and  a  sale  made  on  default  of  the  first 
note  was  premature.  Keith  v.  McLaughlin,  105 
Ala.  839. 

And  a  sale  by  a  trustee  was  void  where  it  was 
made  at  the  instance  of  an  assignee  of  one  note, 
and  the  deed  of  trust  provided  that  the  sale  should 
be  made  on  the  request  of  "the  bolder  of  the 
notes."  The  court  held  that  this  did  not  mean 
that  in  case  of  a  transfer  of  the  several  notes  to 
different  holders  any  one  of  them  had  the  right  to 
demand  a  sale  without  the  consent  of  the  others 
where  the  deed  of  trust  did  not  provide  that  the 
holder  of  any  one  of  the  notes  should  have  the 
right  to  demand  a  sale.  Bomar  v.  West,  87  Tex.  299. 

And  a  foreclosure  of  one  note  secured  by  mort- 
gage  was  denied,  where  the  complainant  claimed 
that  all  the  other  notes  secured  by  the  same  mort- 
gage were  paid,  but  failed  to  establish  that  he  was 
the  holder  and  the  owner  of  the  note  sued  upon. 
Boss  V.  Utter,  16  111.402. 

And  a  decree  of  foreclosure  was  denied  where 
the  time  of  redemption  bad  not  expired  and  the 
condition  of  the  mortgage  was:  "Now,  if  the  said 
Wm.  F.  McKesson  shall  well  and  truly  pay  and 
discharge  said  several  debts  according  to  the 
agreement  now  made,— the  one-third  part  thereof 
In  three  years,  one-third  part  in  four  years,  and 
the  remainder  in  five  years  from  this  date,— then 
this  deed  to  be  void  and  at  an  end,  otherwise  to 
remain  in  full  force  and  virtue."  And  the  court 
said:  "If  this  mortgage  had  expressly  stipulated 
that  the  estate  should  be  forfeited  on  the  failure 
to  pay  the  specified  instalments  of  the  debts,  then 
on  said  failure  the  mortgagee  might  have  called 
for  his  money  or  proceeded  immediately  to  fore- 
close."   Harshaw  v.  McKesson,  66  N.  a  266. 

In  Harshaw  v.  McKesson,  66  N.  C.  266,  it  was 
said  that  an  action  at  law  might  have  been  main- 
tained for  the  instalments  as  they  became  due. 
87  L.  a  A. 


In  Fox  V.  Wharton,  6  Del.  Ch.  200,  it  was  said  that 
the  only  authority  referred  to  in  the  argument  to 
show  that  a  mortgage  could  not  be  foreclosed  in 
equity  on  default  of  an  instalment  was  a  North  Car- 
olina case  (Harshaw  v.  McKesson,  65  N.  C.  266). 
^The  reason  assigned  for  the  decision  was  that  a 
foreclosure  for  such  cause  would  be  a  violation  of 
the  contract  between  the  parties  to  the  mortgage. 
If  the  reason  assigned  fails,  then  the  decision  fails." 

b.  For  interut  in  defaulL 

So,  proceedings  to  enforce  a  mortgage  are  gener- 
ally allowed  for  default  of  interest  (but  there  are 
two  cases  in  California  to  the  contrary  where  the- 
mortgage  did  not  stipulate  for  foreclosure  on  de- 
fault of  interest).  Van  Doren  v.  Dickerson,  33  N.  J» 
Bq.888;  Dederick  v.  Barber,  44  Mich.  19;  Morgenstero 
V.  Kleee,80  1^428;  Smart  v.  McKay,  16  Ind.  45; 
Scheibe  v.  Kennedy,  64  Wis.  664;  Hershey  v.  Her- 
shey.  18  Iowa,  24;  Yoakam  v.  White,  97  Cal.  287; 
Bunco  V.  Beed,  16  Barb.  847;  Seaton  v.  Twyford,  L. 
B.  11  Eq.  591.  40  L.  J.  Ch.  N.  S.  122,  28  L.  T.  N.  S.  648; 
Black  V.  Beno,  69  Fed.  Bep.  917;  Winohell  v.  Coney,. 
54  Conn.  24;  New  York  Security  ft  T.  Co.  v.  Lincoln 
Street  B.  Co.  74  Fed.  Bep.  67. 

So,  a  suit  to  foreclose  a  mortgage  on  default  of 
interest  oould  be  maintained,  under  N.  J.  Bev.  Stat. 
117, 9  74,  providing  that  upon  a  decree  for  the  sale  of 
mortgaged  premises  in  cases  where  the  whole  sum 
is  not  due,  either  for  default  of  Interest  or  an  in- 
stalment due,  and  a  part  of  the  premises  cannot  be 
sold  without  injury  to  the  remainder,  the  whole 
may  be  sold  and  the  proceeds  applied  to  the  debt 
due,  and  to  become  due,  provided  that  if  the  debt 
due  in  the  future  is  payable  without  interest  a  re- 
bate may  be  made  if  the  mortgagee  is  willing  to  re- 
ceive the  same.  Van  Doren  v.  Dickerson,  88  N.  J. 
Eq.888.     . 

And  In  Dederick  v.  Barber,  44  Mich.  19,  it  was 
held  that  a  bill  to  foreclose  a  mortgage,  for  inter- 
est in  arrears,  was  not  prematurely  filed  where  the 
notes  all  called  for  interest  payable  annually,  and 
the  complainant  held  all  the  notes  by  assignment. 

So,  an  action  was  properly  brought  to  foreclose 
a  mortgage  only  as  to  the  unpaid  interest  on  the 
mortgage  debt,  where  the  interest  was  not  repre- 
sented by  an  instalment  note.  It  was  held  that  the 
same  remedy  applied  as  though  it  was  set  up  in  an 
instalment  note  and  secured  by  a  mortgage.  Mor- 
genstern  v.  Klees,  80  111.  422. 

And  an  action  of  foreclosure  was  properly  brought 
for  interest  due  where  the  mortgage  provided  that 
it  was  given  *^  secure  the  payment,  when  they  sev- 
erally become  due,  of  seven  promissory  notes  .  •  . 
each  for  the  sum  of  $100,  and  interest  payable  an- 
nually." The  court  said  that  3  Ind.  Bev.  Stat.  9  6875, 
p.  176,  providing  "that  whenever  a  complaint  is 
filed  for  the  foreclosure  of  a  mortgage,  upon  which 
there  shall  be  due  any  interest,  or  instalment  of  the 
principal,**  etc,  recognizes  the  right  to  foreclose 
for  interest,  and  on  failure  to  pay  interest  a  default 
occurred.    Smart  v.  McKay,  16  Ind.  45. 

An  action  to  foreclose  a  mortgage  was  properly 
brought  by  the  holder  of  overdue  coupon  interest 
notes,  where  the  principal  note  was  not  matured 
under  Minn.  Gen.  Stat.  chap.  81,  6  8,  providing  that 
when  the  mortgage  is  given  to  secure  the  payment 
of  money  by  instalments  either  of  principal  or  inter- 
est it  may  be  deemed  to  be  a  separate  mortgage  tor 
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The  facU  are  stated  in  the  opinion. 

Before  Caldweli,  Sanborn,  and  Thayer,  Cir- 
cuit Judfi^ea. 

Mr,  Selden  Baeoa,  for  appellants: 

In  the  absence  of  an  assignment  of  the  legal 
title  to  the  mortgage,  by  a  proper  deed  of  as- 
signment, the  right  to  foreclose  under  the 
power  of  sale  still  resides  in  the  mortgagee,  and 


any  foreclosure  by  advertisement  must  be  made 
in  the  name  of  tbe  mortgagee. 

Bottineau  ▼.  JStna  L,  Int.  Co.  81  Minn.  125; 
Carpenter  y.  Artimini  8ai>,  Bank,  44  Minn. 
521;  Baueman  y.  Faw,  45  Minn.  412. 

The  instrument  is  not  efficacious  to  pass  the 
legal  title  to  the  mortgage,  until  the  name  of 
the  grantee  is  inserted  m  it. 


each  instalment,  and  may  be  foreclosed  as  If  such 
separate  mortgage  was  given  for  each  of  such  sub- 
sequent instalments.  In  this  case  tbe  bolder  of  tbe 
principal  was  made  a  party  to  the  action,  and  the 
court  said  **her  rights  will  not  be  disregarded. 
In  what  precise  form  relief  will  be  granted  is  a 
matter  not  now  to  be  considered."  Cleveland  v. 
Booth,  43  Minn.  16. 

And  an  action  of  foreclosure  was  properly  in- 
stituted where  there  was  a  default  in  interest,  and 
the  mortgage  provided  that  on  payment  of  **the  said 
sum  of  $600  according  to  the  tenor  of  said  note,  to 
secure  which  said  mortgage  was  given  as  aforesaid, 
then  the  said  note  and  the  said  mortgage  should 
oease  and  be  null  and  void.**  The  court  held  that 
Wis.  Bev.  Stat.  1878,  M  8157,  8158,  providing  for  the 
payment  of  the  amount  due,  contemplated  the 
right  of  the  mortgagee  to  foreclose  when  any  part 
was  due  and  unpaid.  Scheibe  v.  Kennedy,  64  Wis. 
564. 

In  Scheibe  v.  Kennedy,  64  Wis.  664,  the  authority 
of  Brodribb  v.  Tibbets,  58  Oal.  6,  was  denied. 

So,  an  action  at  law  by  a  vendor  to  recover  a 
judgment  on  interest  due  was  allowed,  where  the 
contract  provided,  *'sald  interest  to  be  paid  semi- 
annually." It  was  held  that  Iowa  Hey.  fi  3601  (3671), 
providing  that  a  vendor  of  real  estate  when  part 
of  the  purchase  money  remains  unpaid  may  file  his 
petition  asking  the  court  to  require  the  purchaser 
to  perform  his  contract  or  to  foreclose  and  sell  his 
interest  in  property,  did  not  prevent  the  right 
to  obtain  a  Judgment  for  the  interest.  Hershey  v. 
Hershey,  18  Iowa,  84. 

And  under  Cal.  Ck)de,  6  728,  providing  if  the  debt 
for  which  the  mortgage  lien  or  incumbrance  is  held 
Is  not  all  due,  so  soon  as  sufficient  of  the  property 
has  been  sold  to  pay  the  amount  due,  with  interest, 
the  sale  must  cease,  and  afterwards,  as  often  as 
more  becomes  due,  for  principal  or  interest  the 
court  may,  on  motion,  order  more  to  be  sold,— a  fore- 
closure was  allowed  on  default  of  interest  where  tbe 
mortgage  provided  that  it  was  given  as  security  for 
the  payment  of  the  note;  and  further  provided: 
*'And  the  mortgagor  promises  to  pay  said  note  ac- 
cording to  the  terms  and  conditions  thereof,  and 

...  in  default  of  the  payment  of  note  by  its 
terran,  the  mortgagees  or  their  assigns  may  fore- 
close this  mortgage.**  Yoakam  v.  White,  97  Cal. 
287. 

In  Yoakam  v.  White,  97  Cal.  286,  it  was  said,  re- 
ferring to  Brodribb  v.  Tibbets,  68  Cal.  6,  which  de- 
nied the  right  to  foreclose  on. default  of  interest  in 
the  absence  of  an  agreement  in  the  mortgage,  that 
'*'thl8  decision  does  not  seem  to  be  in  harmony  with 
the  general  current  of  authority  upon  the  subject; 
but,  assuming  it  to  be  correct,  it  is  not,  as  we  think, 
in  point  here." 

And  a  statutory  sale  was  not  void  where  the  in- 
terest was  in  default  and  the  mortgage  expressly 
provided  for  a  sale  on  the  nonpayment  of  interest, 
although  the  amount  claimed  to  be  due  was  too 
much  as  no  principal  was  due.  Bunce  v.  Beed,  16 
Bnrb.  347. 

A  foreclosure  of  a  mortgage  for  interest  due  and 
unpaid  was  allowed,  where  the  condition  of  the 
mortgage  was  to  secure  the  notes  "according  to 
their  tenor,'*  and  the  notes  provided  "with  interest 
annually  at  6  per  cent.'*  This  was  construed  to 
mean  that  the  interest  was  payable  annually,  and 
a  reformation  of  the  mortgage  in  that  regard  was 
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held  to  be  unnecessary.  WlnoheU  v.  Coney,  54 
Conn.  24. 

In  Black  v.  Beno,  59  Fed.  Bep.  917,  it  was  said  that 
the  courts  universally  hold  that  under  a  mortgage 
to  secure  a  debt  payable  in  instalments,  the  right 
to  foreclose  arises  on  a  default  in  any  one  instal- 
ment, in  the  absence  of  any  provision  clearly  inter- 
dicting the  right,  and  there  is  a  strong  disposition 
and  tendency  in  the  courts  of  chancery  to  apply 
this  rule  to  defaults  in  the  payment  of  annual  ac- 
cruing interest. 

In  Seaton  v.  Twyf  ord,  L.  B.  11  Eq.  691, 40  L.  J.  Ch. 
N.  8. 122, 23  L.  T.  N.  S.  648,  it  was  said  that  the  faU- 
ure  to  pay  the  interest  would  in  a  mortgage  pre- 
pared in  the  most  ordinary  form,  release  the  mort- 
gagee f rom'the  necessity  of  waiting  five  years  be- 
fore he  exercised  such  powers  as  the  mortgagee 
possessed,  where  the  agreement  for  the  mortgage 
contained  a  stipulation  that  the  principal  money 
should  not  be  called  for  In  that  time. 

In  New  York  Security  ft  T.  Co.  v.  Lincoln  Street 
B.  Co.  74  Fed.  Bep.  67,  it  was  said  that  if  a  bill  for 
the  foreclosure  of  a  mortgage  is  filed  upon  the 
ground  that  part  of  the  debt  secured  by  mortgage 
as  an  instalment  of  interest  is  due  and  unpaid  a  de- 
cree of  foreclosure  should  be  granted,  but  open  to 
the  complainant  by  filing  a  supplemental  bill  show- 
ing that  since  the  original  bill  was  filed  other  in- 
stalments have  fallen  due  and  remained  unpaid,  or 
that  the  principal  in  part  or  In  whole  has  become 
due  and  payable. 

But  in  Brodribb  v.  Tibbets.  58  Cal.  6,  it  was  held 
that  an  action  to  foreclose  a  mortgage  for  nonpay- 
ment of  interest  could  not  be  maintained  where 
the  mortgage  contained  no  provision  for  the  fore- 
closure upon  such  nonpayment,  as,  in  tbe  absence 
of  an  agreement,  a  mortgage  could  not  be  fore- 
closed until  the  principal  sum  became  due. 

And  a  mortgage  could  not  be  foreclosed  where 
interest  was  past  due  and  unpaid,  but  there  was  no 
stipulation  in  the  mortgage  giving  such  right  of 
foreclosure.    Van  Loo  v.  Van  Aken,  104  Cal.  269. 

In  Van  Loo  v.  Van  Aken,  104  Cal.  269,  the  case  of 
Brodribb  v.  Tibbets,  58  Cal.  6,  was  followed,  and  it 
was  contended  that  such  case  was  overruled  in  the 
later  case  of  Yoakam  v.  White,  97  Cal.  286.  The 
court  said:  **It  can  scarcely  be  said  that  the  lat- 
ter case  overrules  the  former  though  it  does  dis- 
approve It.  In  Brodribb  v.  Tibbets,  58  Cal.  6,  it  was 
held  that  the  mortgagee  could  not  foreclose  for  in- 
terest in  arrears,  because  there  was  no  express 
agreement  that  he  might  do  so,  and  certainly  that 
decision  was  opposed  to  the  current  of  authority 
and  to  the  reasonable  construction  of  our  statute. 
(Code  Civ.  Proc.  fit  726, 728)."  In  this  case  the  court 
said  that  *^he  language  of  the  mortgage  fairly  war- 
rants the  conclusion  that  the  intention  of  the  par- 
ties was  that  it  should  not  be  foreclosed  until  the 
principal  of  the  note  was  due.*' 

And  a  decree  of  foreclosure  for  tbe  whole  debt 
was  erroneous  where  only  the  interest  was  due, 
and  the  mortgage  did  not  provide  for  tbe  maturity 
of  the  whole  debt  on  the  nonpayment  of  interest. 
Bank  of  San  Luis  Obispo  v.  Johnson,  53  Cal.  99. 

As  to  foreclosure  for  Interest,  see  also  Brincker- 
hoff  V.  Thallhlmer.  2  Johns.  Ch.  486;  Lyman  v.  Sale, 
2  Johns.  Ch.  487:  Hanson  v.  Dunton.  a'S  Minn.  189; 
Clarke  v.  Stanley.  10  Pa.  472;  West  Branch  Bank  v. 
Chester,  11  Pa.  282, 51  Am.  Dec.  547;  Bdgar  v.  Beck. 
96  Mich.  419;  Martin  ▼.  Sprague.  29  Minn.  6&  Jones 
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Drury  y.  Foster,  69  U.  S.  8  Wall.  34,  84. 17 
L.  ed.  780:  dwartM  y.  BaUou,  47  Iowa,  188.  29 
▲in.  Rep.  470;  Burn$  y.  Lyndfi,  6  Allen,  805; 
1  Devlin,  Deeds,  §  456. 

The  mortgagee  bad  the  right  to  foreclose  in 
its  own  name.  The  recording  of  the  sheriff's 
certificate  of  that  sale  placed  the  appellants  in 
the  position  of  lien  creditors  holding  a  yalid 
Judgment  lien  on  this  property,  subject  only 


to  the  amount  paid  at  the  sale, and  their  redemp- 
tion was  a  yalid  legal  enforcement  of  their 
right  to  redeem,  and  yested  the  title  to  the 
property  in  them,  free  and  clear  of  any  claim 
tinder  the  mortgage,  which  it  is  now  sought  to 
foreclose  a  second  time.  < 

FavoUr  y.  Johnson^  26  Minn.  888;  Martin  y. 
Sprague,  29  Minn.  68. 

An  outstanding  unrecorded  assignment  of 


T.  Conde,  6  Johns.  Cb.  77;  Bdwards  y.  Martin,  25  L. 
J.  Ch.  N.  S.  284;  Taffirart  ▼.  San  Antonio  RIdye  Ditch 
ft  Min.  Co.  18  Cal.  460;  Union  Trust  Co.  v.  St.  Louis, 
I.  M.  ft  S.  R.  Co.  6  DiU.  1:  Hunt  ▼.  Dohrs,  89  Cal.  804; 
Poweshiek  County  y.  Dennlson,  86  Iowa,  244,  14 
Am.  Bep.  681. 

II.  Partie$, 

a.  Comorigaous. 

The  action  should  be  brought  by  all  where  their 
Intereet  is  joint  unless  they  refuse  to  unite  as  plain- 
tiffs when  they  should  t>e  made  parties  defendant. 
Tt  seems  that  some  cases  have  allowed  actions  by 
one  comortfrasree  to  enforce  his  claim,  but  the 
rlirhts  of  the  other  mortjrafirees  were  not  affected 
if  they  were  not  made  parties  to  the  action. 

Where  a  trust  deed  was  nude  in  trust  for  three 
persons  who  contributed  equal  portions  of  the 
money,  a  foreclosure  by  one  of  the  equity  of  re- 
demption was  denied  where  the  other  beneficiaries 
were  not  made  parties.  Lowe  v.  Morgan,  1  Bro. 
Oh.  868. 

.  An<ka  foreclosure  of  a  mortgage  was  denied 
where  the  mortgagee  was  entitled  to  one  sixth  of 
the  money  due  upon  the  mortgage,  and  filed  a  bill 
to  foreclose  a  mortgage  upon  one-sixth  part  of  the 
mortgaged  estate,  and  the  other  mortgagees  were 
not  parties.  Palmer  y.  Earl  Carlisle,  1  Sim.  ft  Stu. 
428. 

And  a  decree  of  foreclosure  was  denied  where  a 
joint  mortgagee  was  not  made  a  party  to  the  ac- 
tion.   Hopkins  v.  Ward,  12  B.  Mon.  185. 

So,  a  comortgagee  was  properly  made  a  party  de- 
fendant where  he  had  purchased  the  equity  of  re- 
demption, and  an  action  to  foreclose  was  brought 
by  his  comortgagee.  Johnston  y.  McDuffee,  88  Cal. 
80. 

And  in  a  suit  by  one  of  seyeral  mortgagees  to 
foreclose  as  to  bis  separate  note  secured  by  the 
same  mortgage  with  others,  all  the  holders  of  the 
other  notes  were  properly  made  parties  defendant 
to  the  suit.    O'Brien  v.  MofflCt,  L33  Ind.  660. 

A  writ  of  entry  to  foreclose  a  mortgage  was  re- 
fused where  the  mortgage  secured  several  notes 
held  by  different  parties,  and  the  action  was 
brought  by  the  bolder  of  two  notes.  The  court 
held  that  the  verdict  should  be  set  aside  and  a  Judg- 
ment of  nonsuit  entered  where  parties  interested 
as  mortgagees  were  not  all  plaintiffs  lU  the  suit. 
Noyes  v.  Barnet,  67  N.  H.  605. 

In  Johnson  v.  Brown,  81  N.  H.  405,  It  was  ques- 
tioned whether  or  not  one  of  several  mortgagees 
or  assigneos  of  a  mortgage  could  alone  maintain  a 
suit  Upon  the  mortgage  without  joining  others  who 
held  notes  unpaid. 

And  where  the  mortgagee  conveyed  the  fee  in 
distinct  parcels  to  two,  and  an  action  was  brought 
against  them  to  redeem,  it  was  held  that  they  .were 
properly  Joined  as  defendants.  Wing  v. Davis,? 
Jle.  81. 

In  Woodward  v.  Wood,  19  Ala.  218,  it  was  said 
that  if  a  special  authority  is  vested  In  one  or  more 
mortgagees  for  the  benefit  of  the  holder  of  the 
note,  then  It  is  apparent  that  they  all  have  an  in- 
terest in  the  exercise  of  this  authority,  and  a  decree 
taking  it  away  must  affect  the  interest  of  all,  and 
therefore  all  must  be  made  parties. 

In  Sbirkey  v.  Hanna,  3  Blackf.  408,  86  Am.  Dec. 
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426,  it  was  said  that  where  debts,  though  several, 
were  secured  by  land  mortgaged  to  parties  jointly, 
it  would  seem  that  their  interest  in  such  security 
being  Joint,  they  could  only  proceed  by  joining  in 
a  bill  to  foreclose* 

And  a  mortgage  made  to  several  persons  jointly 
constituted  them  in  equity  tenants  in  common,  and 
the  representatives  of  such  as  were  dead  were 
necessary  parties  with  the  survivor  in  a  bill  for 
foreclosure.  Vlokers  v.  Cowell,  1  Beav.  528, 8  Jur. 
864. 

But  in  Montgomerie  v.  Harquis  of  Bath,  8  Yes. 
Jr.  560,  it  was  held  that  a  foreclosure  by  one  cestui 
que  trtut  as  to  his  share  could  be  maintained,  where 
a  trustee  had  laid  out  the  money  of  different  per- 
sons on  a  mortgage,  the  trustee  having  refused  to 
assist  the  plaintiff  to  recover  his  money  and  being 
made  a  defendant.  The  difference  between  this 
case  and  Lowe  v.  Morgan,  is  that  in  this  case  the 
cestufo  qui€  trust  were  tenants  in  severalty  or  ten- 
ants in  common. 

And  a  writ  of  entry  was  allowed  in  favor  of  three 
comortgagees  where  the  remaining  interest  was 
held  by  a  third  party,  as  they  were  tenants  in  com- 
mon, under  Me.  Rev.  Stat.  chap.  104,  9  9.  providing 
that  tenants  in  common  may  all,  or  any  two  or 
more,  join  in  a  suit  to  recover  land,  or  anyone  may 
sue  alone.  Brown  v.  Bates,  65  Me.  520, 00  Am.  Deo. 
618. 

A  foreclosure  action  under  the  statute  by  one  of 
three  mortgagees  securing  several  and  distinct 
debts  was  properly  brought,  under  Mo.  Dig.  16, 
119.  providing  that  every  conveyance  to  two  or 
more  persons  shall  create  a  tenancy  in  common* 
unless  It  is  expressly  declared  in  sucb  conveyance 
to  be  in  joint  tenancy.  The  court  held  **thateaeh 
mortgagee  has  a  right  to  enforce  his  claim  under 
the  mortgage.  If  the  debts  secured  are  equal  in 
amount,  the  mortgagees  will  have  an  equal  inter- 
est in  the  mortgage;  if  unequal,  their  shares  will 
be  proportionate  to  the  amounts  of  their  respective 
debts."    Thayer  v.  Campbell,  9  Mo.  277. 

In  Cochran  v.  Ooodoll,  131  Mass.  464,  where  two 
mortgagees  held  several  mortgages  given  at 
the  same  time  and  were  held  to  be  tenants  in 
common  as  though  one  mortgage  had  been 
made  to  both  to  secure  to  each  bis  separate 
debt,  it  was  said  that  either  of  them  might  have  en- 
forced his  mortgage  by  separate  action  if  necessary 
to  secure  his  right. 

And  an  injunction  was  refused  against  the  exe- 
cution of  a  mortgage  securing  two  notes,  where 
the  mortgage  secured  each  note  separately  held  by 
different  parties  and  it  was  attempted  to  be  en- 
forced by  the  holder  of  one  of  the  notes.  Utz  v* 
ntz,  84  La.  Ann.  768. 

And  an  assignee  of  a  Joint  mortgagee  could  main- 
tain an  action  for  foreclosing  the  equity  of  re- 
demption, where  the  other  mortgagee  bad  been 
paid.  King  v.  Harrington,  2  Aik.  (V t.)  83, 16  Am. 
Dec.  675. 

One  mortgagee  was  allowed  to  file  a  bill  of  fore- 
closure making  the  other  comortgagee  a  defendant 
where  the  mortgage  was  made  to  two  for  a  sum  or 
money  of  which  each  had  lent  a  portion,  and  the 
usual  decree  of  foreclosure  was  allowed  on  default 
of  the  payment  of  the  whole  mortgage  debt,  in  the 
proportions  due  to  the  mortgagees  respectively. 
It  was  also  held  that  the  mortgagees  were  iMt 
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mortgage  will  not  of  itself  vitiate  a  foreclosure 
under  the  power  of  sale  by  the  bolder  of  tbe 
record  title  to  tbe  mortgage,  as  against  one 
liolding  a  judgment  lien  on  the  premises  in 
good  faith  and  for  value. 

Mortgage  assignments  and  satisfaction  pieces 
are  entirely  within  the  proyisionsof  the  record- 
inn:  act.  and  void  as  against  third  persons. 

Merchant  v.  TFo^if,  27  Minn.  898;  Palmer  y. 


Bate$,  22  Minn.  633;  SoOerg  t.  Wright,  8t 
Minn.  224. 

Foreclosure  must  be  in  the  name  of  one  ap- 
pearing on  the  record  to  be  tbe  owner  of  the 
mortgage. 

6urke  ▼.  Baekua,  61  Minn.  174;  Backus  t. 
Burke,  48  Minn.  360;  Burks  ▼.  Baldwin,  61 
Minn.  181;  Bausman  v.  Faue,  46  Minn.  412. 

"Wherever  one  of  two  innocent  persons 


bound  to  unite  as  plaintiffs.  Davenport  v.  James, 
7  Hare,  249, 12  Jur.  827. 

And  one  mortRaffee  oould  maintain  an  action 
a«raiD8t  bis  comortgairee  and  the  debtor,  where  one 
mortira^re  secured  several  creditors,  and  a  part  of 
them  foreclosed  without  makingr  the  complainant 
in  the  last  action  a  party  to  their  action.  Ooodall 
V.  Mopley,  45  Ind.  36R. 

And  a  oomorterairee  could  maintain  an  action  of 
foreclosure  a^inst  his  comortsragee  who  had  be- 
come owner  of  the  equity  of  redemption.  Sanford 
V.  Bulkley,  ao  Conn.  844. 

In  Sanford  v.  Bulkley,  30  Ck>nn.  '844,  it  was  said 
that  a  Joint  mortgaffee  oould  not  be  devested  of  his 
right  of  foreclosure  by  any  action  of  his  oomort- 
ffagee. 

In  an  action  under  the  statute  to  foreclose, 
brought  by  one  of  several  mortgagees  under  the 
same  mortgage,  a  joinder  of  the  other  mortgagees 
as  defendants  was  improper.  The  court  said  that 
f  the  action  was  an  equitable  action  to  foreclose, 
the  Joinder  would  have  been  proper.  Thayer  v. 
GampbeU.9Mo.277. 

The  administrator  of  A,  who  survived  B,  C,  and 
D,  could  not  maintain  an  action  to  recover  the  pos- 
session of  premises  under  a  mortgage  given  to  A, 
B,  G,  and  D,  where  all  but  B  bad  been  paid,  as  the 
right  of  action  was  several  and  not  Joint,  and  did 
not  survive  to  the  other  mortgagee.  Burnett  v. 
Pratt,  22  Pick.  566. 

On  a  foreclosure  of  a  note  given  to  Joint  mort- 
gagees, tbe  other  mortgagee  was  not  a  necessary 
party  defendant  where  he  had  surrendered  his  note 
and  taken  a  quitclaim  deed  for  one  half  the  prem- 
ises secured  thereby.  Having  surrendered  his  note 
and  received  his  deed  in  payment  he  had  no  further 
interest  in  the  mortgaged  premises  beyond  what  he 
acquired  by  said  deed.   Sowles  v.  Buck,  €2  Vt.  208. 

b.  Holders  of  irutalment  notes  and  asetgnees. 

In  the  case  of  Cubtis  v.  Gutlsr  it  was  held  that 
a  mortgagee  having  assigned  notes  secured  by  the 
mortgage,  but  not  having  assigned  the  mortgage, 
was  an  indispensable  party  to  a  valid  foreclosure 
of  the  mortgage  by  advertisement,  and  it  was  regu- 
larly and  legally  foreclosed  in  the.  name  of  the 
mortgagee  who  was  authorised  by  the  holder  of 
the  debt  to  foreclose. 

In  actions  on  instalment  notes  where  the  Hens  are 
prorated  some  cases  hold  that  the  holders  of  the 
different  notes  should  be  made  parties  plaintiff,  or 
on  refusal  to  Join  should  be  made  parties  defend- 
ant; but  where  the  plaintiff  foreclosing  for  an  in- 
stalment has  a  priority  it  seems  that  the  holder  of 
tbe  other  notes  is  not  a  necessary  party  plaintiff, 
but  should  be  made  a  party  defendant  in  order  to 
give  the  purehaser  a  good  title  and  to  bar  the 
claims  of  the  holders  of  tbe  several  notes. 

So  the  holder  of  a  Junior  note  was  not  a  neces- 
sary party  in  a  suit  by  the  holder  of  a  senior  note 
foreclosing  tbe  same,  where  the  rule  was  estab- 
lished that  notes  due  at  different  times  are  like  so 
many  successive  mortgages  notwithstanding  a 
statute  requiring  that  all  persons  having  an  inter- 
est in  the  subject  of  the  action  should  be  made  par- 
ties. It  was  said  that  the  '^subject  of  tbe  action**  in 
that  sense  was  a  foreclosure  of  the  mortgage  but 
not  a  foreclosure  of  the  whole  mortgage  necessa- 
rily, *'but,  if  we  may  use  the  axpression,  tbe  senior 
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portion  of  it— that  part  intended  and  operating  as 
a  security  for  the  payment  of  the  note  first  matur- 
ing."   Harris  v.  Harlan,  U  Ind.  488. 

Where  a  loan  and  trust  company  sold  and  as- 
signed a  bund,  and  on  default  in  payment  of  some 
of  the  coupons  they  were  taken  back  by  the  loan 
and  trust  company  and  subsequently  assigned  to 
another  party,  who  brought  suit  to  foreclose  with- 
out making  the  holder  of  the  bonds  a  party  to  the 
action,  it  was  held  that  such  foreclosure  could  be 
maintained  subject  to  the  rights  of  the  party  In 
whose  favor  the  discharged  guaranty  had  existed. 
It  was  further  held  that  there  was  no  necessity  for 
making  the  paramount  encumbrancer  a  part3*. 
Burnett  v.  Hoffman,  40  Neb.  689. 

In  Bacon  v.  O'Keefe,  18  Wash.  656,  it  was  said  that 
the  case  of  Burnett  v.  Hoffman,  40  Neb.  568.  to  the 
contrary,  was  a  very  meager  case,  and  that  no  au- 
thorities were  cited  except  Nebraska  decisions. 

And  the  holders  of  the  last  instalment  notes  were 
not  necessary  parties  to  an  action  of  foreclosure  by 
the  holders  of  the  first  instalment  notes,  where  the 
mortgagees  by  special  agreement  assigned  the 
mortgage  to  the  holder  of  the  first  notes  as  secur* 
ity  for  such  notes,  which  gave  him  a  right  to  full' 
payment  from  the  proceeds  of  the  mortgage.  Tbe 
court  said  they  would  be  proper  parties  but  not 
necessary  parties.    Grattan  v.  Wiggins,  28  Gal.  28. 

So,  the  assignee  of  an  instalment  note  was  not  a 
necessary  party  to  a  foreclosure  by  the  holder  of 
another  note  having  a  prior  lien,  but  was  affected 
by  the  foreclosure,  and  could  only  make  statutory 
redemption,  and  failing  to  redeem  this  in  time  his 
right  to  redeem  was  gone.  Hensley  v.  Whiflin,  64 
Iowa.  565. 

And  tbe  assignee  of  one  Instalment  note  could 
not  Join  in  an  action  to  foreclose  as  plaintiff  with 
the  holder  of  another  instalment  note,  where  the 
relation  of  the  holders  was  not  different  from  what 
it  would  be  if  they  held  distinct  mortgages  upon 
the  same  property  executed  to  secure  distinct 
promissory  notes.  The  court  said  that  this  was  not 
to  be  understood  as  holding  that  both  could  not  be 
parties  in  an  action  for  the  foreclosure  of  a  mort- 
gage, nor  that  a  decree  might  not  provide  for  the 
payment  of  both  notes,  but  if  suit  is  brought  by 
one,  the  other  should  assert  his  right  by  cross  blU. 
Rankin  v.  Major,  9  Iowa,  297. 

In  Anderson  v.  Baumgartner,  27  Mo.  80,  it  was 
said  that  if  several  notes  secured  in  the  same  mort- 
gage are  assigned  to  different  persons,  as  a  general 
rule  the  holder  of  each  note  will  acquire  by  the  as- 
signment an  equitable  interest  in  the  mortgage. 

And  in  Doss  v.  Ditmars,  70  Ind.  451,  it  was  said 
that  under  the  law  of  the  state  a  mortgage  given 
to  secure  two  or  more  notes  maturing  at  different 
times  and  assigned  to  different  holders  must  be 
considered  as  if  there  were  as  many  different  suc- 
cessive mortgages  as  there  were  of  such  notes. 

And  in  Swenson  v.  Mollne  Plow  Go.  14  Kan.  887, 
where  one  of  two  notes  secured  by  a  mortgage  was 
assigned,  it  was  said  that  tbe  holders  of  these  notes 
have  each  a  separate  cause  of  action  for  foreclo- 
sure, and  it  was  held  that  they  could  not  unite  In 
the  same  suit. 

And  on  a  bill  to  foreclose  a  mortgage  by  the 
holder  of  the  first  and  second  notes,  the  holder  of 
the  third  note  was  a  necessary  party,  where  he  was 
Jointly  interested.    Myers  v.  Wright,  88  IU.|884. 
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must  suffer  by  the  act  of  a  third;  he  who  has 
enabled  such  third  person  to  occasion  the  loss 
must  sustain  it/'  or,  as  it  was  again  phrased  lon^ 
ago,  "seeing  somebody  must  be  a  loser  by  this 
deceit,  it  is  more  reason  that  he  that  employs 
■and  puts  a  trust  and  confidence  in  the  deceiver, 
should  be  a  loser  than  a  stranger." 

Lickba,rroto  v.  Ma9on^  3  T.  R.  70;  Hern  y. 
2licJu>ls,  1  Salk.  289. 

The  equitable  owners  of  the  mortgage  could 


call  upon  the  legal  owner  to  exercise  the  power 
and  enforce  the  security.  They  could  object 
to  his  unnecessarily  exercising  it  in  such  man- 
ner  as  to  prejudice  their  interests.  And  if  they 
permitted  him  to  exercise  it,  they  would,  as 
between  them  and  the  mortgagor,  be  bound  by 
his  action. 

Bottineau  v.  JBtna  L.  Itu.  Co.  81  Minn.  127; 
Carpenter  y.  Artiean^  8av,  Bank,  44  Minn. 
628. 


A  decree  of  sale  on  an  instalment  note  was  set 
«8lde,  where  the  bill  of  complaint  for  foreclosure 
'failed  to  show  which  note  the  complainant  held  and 
who  held  the  other  notes,  and  failed  to  make  such 
■other  owners  parties  to  the  action.  Hartwell  y. 
Blocker,  6  Ala.  681. 

In  an  action  to  foreclose  a  yendor's  lien  by  the 
«bolder  of  one  of  the  notes,  maklngr  the  holders  of 
the  other  notes  parties  defendant.  It  was  held  that 
they  were  necessary  parties  where  they  had  an 
•equal  Hen  on  the  premises,  and  the  mortgagee  had 
a  right  to  require  a  Judgment  distributinflr  the  en- 
-tire  funds.    Jenkins  v.  Smith,  4  Met.  (Ky.)  aSO. 

And  a  foreclosure  of  an  equity  of  redemption  was 
'denied  where  two  bonds  were  secured  by  the  mort- 
4raffe,  and  the  assiirnee  of  one  bond  was  not  made  a 
party  to  the  proceedings,  and  it  was  alleged  that  it 
was  presumed  that  bond  was  paid.  The  court  said: 
'^*He  will  not  be  concluded  by  that  allegation  nor  by 
fthe  decree  which  has  been  rendered  between  other 
parties;  and,  as  the  assignment  of  the  bond  vested 
in  him  an  equitable  Interest  in  the  security,  a  court 
-of  equity  would  act  improvldently,  and  might  sub- 
ject him,  as  well  as  others,  to  hazard  and  inconven- 
ience in  decreeing  a  sale  of  the  mortgaged  estate 
tor  the  $500  alone,  without  having  him  before  the 
court.*'    BeU  v.  Shrock,  2  B.  Mon.  29. 

So,  in  an  action  of  foreclosure  by  a  mortgagee  on 
default  in  payment  of  some  coupon  notes  held  by 
him,  the  assignee  of  the  principal  and  other  coupon 
^otes  was  a  necessary  party  where  the  mortgagee 
had  guaranteed  their  payment,  under  Wash.  Code 
Proc  1 143,  providiDg  that  all  persons  Interested  in 
the  cause  of  action  and  necessary  to  complete  de- 
termination of  the  question  Involved  shall  be  joined 
as  plaintiffs  when  their  Interest  is  in  common, 
and  as  defendants  when  their  Interest  is  adverse. 
Bacon  v.  0'Keefe,18Wasb.666. 

And  in  an  action  to  enforce  a  mortgage  by  the 
bolder  of  a  note  last  falling  due,  the  holders  of  the 
•first  note  were  necessary  parties.  Delesplne  v. 
-Campbell,  45  Tex.  628. 

And  in  an  action  to  foreclose  a  mortgage  for  the 
last  Instalment  note,  the  holder  of  a  prior  note  was 
-a  necessary  party.  The  court  held  that  if  she  re- 
'f  used  to  Join  as  plaintiff  she  should  be  made  a  party 
defendant.    Pettlbone  v.  Edwards.  16  Wis.  96. 

In  Tyler  v.  Treka  Water  Co.  U  OaU  217,  it  was 
•said  **that  a  person  entitled  to  a  part  only  of  the 
mortgage  money  cannot  file  a  bill  to  foreclose  the 
mortgage  as  to  his  own  part  of  the  money;  but  all 
the  other  persons  in  interest  must  be  made  parties." 

A  foreclosure  of  the  notes  last  falling  due  could 
•not  be  had,  where  the  holder  of  the  same  elected  to 
mature  the  whole  mortgage  for  nonpayment,  but 
prior  notes  were  assigned  to  another  party,  who  did 
'not  Join  in  such  election,  and  the  provisions  of  the 
mortgage  did  not  authorize  the  holder  of  part  of 
the  debt  to  claim  a  maturity  on  nonpayment 
Marine  Bank  v.  International  Bank,  9  Wis.  57. 

In  an  action  to  recover  possession  by  the  pur- 
•chaser  under  a  sale  in  a  foreclosure  for  a  prior  in- 
stalment note  having  a  senior  lien,  where  the  holder 
■of  the  Junior  note  and  the  wife  of  the  party  hold- 
ing the  legal  title  were  not  parties  to  such  fore- 
-closure,  and  the  wife  obtained  the  Junior  note,  she 
oould  not  obtaia  possession  or  foreclose  in  the  ac- 
tion to  recover  possession.  It  was  said  that  if  she 
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should  assert  her  lien  by  proceedings  to  foreclose, 
the  purchaser  under  the  first  foreclosure  could  re- 
deem from  the  Junior  lien,  and  if  he  did  not  redeem 
then  the  foreclosure  would  be  subject  to  the  senior 
lien.   Kemerer  v.  Bournes,  53  Iowa,  172. 

In  O'Dougherty  v.  Remington  Paper  Co.  81  N.  T. 
496,  it  was  said  that  a  party  could  not  bring  two  ac- 
tions to  foreclose  a  mortgage  if  all  was  due,  but  that 
it  was  different  where  he  only  owned  part  of  the 
mortgage,  and  another  party  the  remainder. 

For  parties,  see  infra,  VI.  Redemption;  Hght  to; 
Vllb,  Where  the  paHiee  are  differenU 

III.  Decree. 

a.  Oenerdtty, 

On  default  of  payment  of  an  Instalment  note  a 
decree  is  usually  allowed,  if  the  property  is  divisi- 
ble, that  so  much  of  the  same  be  sold  as  is  sufficient 
to  pay  the  amount  due,  and  if  not  divisible  the 
whole  of  the  property  is  ordered  sold. 

So,  a  decree  of  foreclosure  for  the  second,  third, 
and  fourth  instalment  notes  was  not  erroneous, 
where  no  reference  was  made  in  the  pleading  or  de- 
cree to  the  first  Instalment  note.  The  court  held 
that  the  presumption  would  be,  in  the  absence  of 
any  showing  by  any  party,  that  such  note  was  paid. 
Levert  v.  Redwood.  9  Port.  (Ala.)  79. 

And  a  decree  for  the  sale  of  mortgaged  premises 
was  allowed  on  default  of  an  instalment,  where  the 
money  was  to  be  paid  in  instalments  and  the  con- 
tract to  be  void  if  the  money  was  paid  accordingly. 
It  was  said  that  by  paying  what  is  now  due  the  pro- 
ceedings may  be  stayed,  otherwise  the  right  to  sell 
remains.    Baker  v.  Lehman,  Wright  (Ohio)  522. 

And  a  decree  of  foreclosure  of  a  mortgage  on 
dctfault  of  an  Instalment  should  be  that  the  defend- 
ant pay  the  amount  of  the  mstalment  due,  and  that 
In  d^ault  thereof  the  whole  premises  be  sold, 
where  the  property  is  indivisible.  Lacoss  v.  Kee- 
gan,2Ind.406. 

And  an  order  for  foreclosure  «nd  sale  of  mort- 
gaged premises  was  proper  where  a  portion  of  the 
debt  was  due  at  the  time  of  the  decree.  The  court 
held  that  the  sale  could  not  proceed  if  the  holder 
of  the  equity  of  redemption  tendered  the  amount 
and  costs  due,  and  that  then  the  decree  should 
stand  in  order  to  enforce  the  payment  of  the  bal- 
ance as  it  became  due.  Wylie  v.  McMakin,  2  Md. 
Ch.  413. 

And  a  decree  of  foreclosure  was  sustained  where 
such  foreclosure  was  upon  an  instalment  note,  and 
interest  overdue  on  another  note  not  yet  due.  The 
court  held  that  the  overdue  Interest  was  of  the 
substance  of  the  debt  equally  with  an  overdue  in- 
stalment of  the  principal.  Butler  v.  Blackman,  45 
Conn.  160. 

In  King  V.  Lnngworth,  7  Ohio,  pt.  2,  p.  281,  it  was 
said  that  a  decree  of  foreclosure  could  only  be 
rendered  for  the  instalments  due.  *'And  where  in- 
stalments fall  due  between  the  filing  of  the  bill  and 
the  final  decree,  they  may  be  brought  before  the 
court  by  supplemental  bill,  or  even  without  If  the 
facts  sufficiently  appear  upon  the  pleadings  and 
proofs,  and  they  may  be  embraced  within  it." 

Some  cases  hold  that  the  decree  should  only  be 
for  the  amount  due. 

So,  a  decree  of  sale  on  a  f oreclosnre  on  default  of 
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Sept., 


Mr,  Harlan  P.  Roberts,  with  M€W%. 
Roberts  &  Sweet,  for  appellee: 

An  assiiiniment  of  the  note  deprives  the  mort- 
gagee of  bis  right  to  foreclose. 

See  Pardte  v.  LindUy,  31  111.  174,  88  Am. 
Dec.  219;  titrother  y.  Law,  54  111.  418,  and  cases 
cited;  Mariinw  v.  Lindley,  91  Ala.  884;  Jor- 
dan V.  Humphrey,  81  Minn.  496;  Merrill  v. 
Luce,  6  S.  D.  854. 


Sanbonit  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  Appeal  from  a  decree  of  foreclo- 
sure. On  December  20,  1S89,  Peter  J.  E 
Ciementson  and  his  wife  mortgajred  a  pnrt  of 
a  city  block  in  Minneapolis,  in  the  state  of 
Minnesota,  to  the  Lombard  Investment  Com- 
pany, a  corporation  of  the  state  of  Missoari, 
to  secure  the  payment  of  two  notes,  one  for 


Interest  directing  that  the  proceeds  be  applied  to 
the  payment  of  the  entire  debt  secured  by  mort> 
g-affe.  and  that  In  case  of  a  dofldency  a  recovery 
should  be  bad  for  the  balance,  was  erroneous, 
where  the  only  default  was  in  the  interest,  and  the 
latter  part  of  the  decree  was  modified  so  as  to  ex- 
clude that  portion  of  tbe  debt  not  due,  the  court 
saylQff:  ''For  as  to  such  portion  the  court  ex- 
hausted its  authority  In  decreeing  a  sale  of  the 
property.  This  was  the  full  extent  of  its  power 
under  the  statute.'*  Tairffart  v.  San  Antonio  Rldgre 
Bitch  &  Min.  Ck).  18  Cal.  460. 

And  a  decree  of  foreclosure  should  only  extend 
to  the  nonpayment  of  interest  where  that  was  all 
that  was  in  default,  and  there  was  no  provision  in 
the  roortffaflre  that  a  default  In  the  payment  of  in- 
terest would  cause  the  principal  sum  to  fall  due. 
Union  Trust  Co.  v.  St.  Louis,  I.  M.  &  8.  R.  Co.  6 
Dill.  1. 

So,  a  decree  of  sale  should  only  have  t>een  for  the 
amount  due  complainant  where  there  were  two 
mortffaffe  notes  and  one  had  l)een  assigrned.  and  the 
assignee  was  not  a  party  to  tbe  foreclosure  suit* 
and  had  levied  on  suiBcient  personal  property  to 
make  bis  debt,  and  the  attachment  was  discharged 
by  a  delivery  bond.  Haynes  v.  Seachrest,  18  Iowa, 
455. 

In  Hunt  T.  Dohrs,  89  Cal.  804,  it  was  held  that  a 
Judjrment  of  foreclosure  could  only  be  taken  for  a 
sale  of  so  much  of  the  mortiraired  premipes  as 
miirht  be  necessary  to  satisfy  the  interest  then  due. 

But  a  decree  of  sale  enforcing  a  vendor's  Hen  for 
purchase  money  was  void,  where  it  did  not  state 
the  amount  due  at  the  time  of  the  decree.  Cod- 
wise  T.  Taylor,  4  Snecd,  846. 

b.  Providing  for  mU  of  portion. 

The  decree  of  foreclosure  and  sale  for  part  of  the 
debt  should  provide  for  the  sale  by  parcel  In  case 
of  the  divisibility  of  the  property.  Cuhberly  v. 
Wine,  13Ind.  353;  Brugh  v.  Darst,  16  Ind.  7»;  Dale  v. 
Buirh.  16  Ind.  283:  Frame  v.  Bell,  16  Ind.  2S»:  Wain- 
scott  V.  Silvers,  13  Ind.  497;  Knarr  v.  Conaway,  4^ 
Ind.  26U;  Ontario  Bank  v.  Strong,  2  Paige,  301;  Plel 
V.  Brayer,  30  Ind.  332,  93  Am.  Dec.  699;  Levert  v. 
Redwood,  9  Port.  (Ala.)  79:  Griffln  v.  Rels,  68  Ind. 
9:  Blazey  v.  Dellus,  74  111.  299;  Caufman  v.  Sayre,  2 
B.  Mon.  202;  James  v.  Fisk,  9  Smedos  &  M.  144,  47 
Am.  Dec.  Ill;  Bank  of  Ogdensburgh  v.  Arnold,  5 
Pafge,  38:  Benton  v.  Wood,  17  Ind.  260;  Thompson 
V.  Davis,  29  Ind.  264;  Harris  v.  Makepeace,  18  Ind. 
560:  Everitt  v.  Huffman,  1  Paige,  648;  Hannah  v. 
Borrell,  73  Ind.  465. 

And  a  decree  of  foreclosure  of  a  mortgage  for  a 
part  only  of  the  debt  was  eiToneous.  where  it  di- 
rected a  sale  of  all  the  property  consistlngof  a  tract 
of  land  and  some  forty  slaves,  on  a  credit  of  six 
months,  and  decreed  payment  of  the  note  first  due 
out  of  tbe  money  first  collected  and  further  decreed 
that  any  balance  beyond  that  amount  should  be 
paid  into  court  and  appropriated  to  the  payment  of 
the  other  notes  as  they  become  due.  The  court 
held  that  the  creditor  had  a  right  to  foreclose  only 
for  the  debt  due  at  the  time  of  the  filing  of  the 
bill  and  was  only  entitled  to  a  decree  of  sale  to 
that  extent,  or  for  the  amount  due  at  the  time  of 
rendering  tbe  decree  if  more  became  due  in  the  in- 
terim. In  this  case  the  property  was  divisible. 
James  v.  Fisk,  9  Smedes  &  M.  144,  47  Am.  Dec.  ill. 
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And  in  a  suit  to  foreclose  a  mortgaire  on  defrait 
of  payment  of  an  instalment,  where  a  decree  was 
rendered  that  the  property  be  sold  in  parcels  or  so 
much  aa  would  be  necessary  to  pay  the  amooot 
due,  with  the  right  to  apply  for  a  further  order  (tf 
sale  when  another  paysaent  became  due,  and  a  pe- 
tition stating  this  fact  and  asking  that  all  tbe 
premises  be  sold  and  for  a  receiver  for  the  rents 
was  dismissed,  as  2  N.  Y.  Rev.  Stat.  183.  ptoridinr 
for  a  reference  to  a  master  to  report  aa  to  the  di- 
visibility of  the  property,  and  if  divisible  onlyio 
much  shall  be  sold  as  will  be  sufficient  to  pay  tbe 
amount  due,  and  the  decree  is  to  remain  as  secarw 
ity  for  any  subsequent  default,  oould  not  he  6e- 
parted  from,  where  complainant  had  no  lien  on  tto 
rents.  Bank  of  Ogdensburgh  v.  Arnold,  5  Pais«, 
88. 

In  an  action  to  foreclose  a  mortgage  where  obIj 
a  portion  of  the  money  was  due,  and  the  petitioo 
stated  that  a  part  of  the  mortgaged  premises  could 
not  be  sold  without  injury  to  the  interests  of  tii« 
parties,  and  the  bill  was  taken  as  confessed,  a  ref- 
erence should  be  made  directing  the  master  to  re- 
port whether  the  same  could  be  sold  In  paroeli 
without  injury  to  the  Interests  of  the  parties  un- 
der 2  N.  Y.  Rev.  Stat.  192,  H  161, 183,  or  under  the 
184th  rule.    Bveritt  v.  Huffman,  1  Paige,  648. 

And  a  decree  for  sale  on  foreclosure  of  a  mort- 
gage where  only  part  of  the  debt  was  due  could  not 
be  made  without  a  reference  to  the  master  to  ob- 
tain a  report  as  to  whether  or  not  the  premises  were 
susceptible  of  a  sale  in  part  without  injury  to  the 
whole,  under 2N.Y.  Rev.  Stat.  183, 68 168.16&.  Ontario 
Bank  v.  Strong.  2  Paige,  901. 

And  where  the  bill  did  not  allege  that  the  prop- 
erty could  not  be  divided  without  injury  a  decree 
ordering  a  sale  of  tbe  whole  property  on  a  fore- 
closure of  an  Instalment  was  erroneous.  Tbe 
court  also  held  that  the  allegation  and  a  flsdinir 
that  the  premises  were  going  to  ruin  and  decay  did 
not  give  the  right  to  have  the  premises  sold  for  a 
debt  not  due.  It  was  said  that  the  court  might  di- 
rect the  whole  mortgaged  preniises  to  be  sold  If 
that  should  be  most  conducive  to  the  ends  of  jus- 
tice in  reference  to  the  equitable  righta  of  all  the 
parties,  although  a  part  only  of  the  mortgage  bad 
become  due.    Blazey  v.  Dellus,  74  111.  299. 

And  a  final  decree  of  foreclosure  of  a  mortgage 
on  default  of  one  instalment  note  was  erroneous* 
where  it  directed  a  sale  for  instalments  not  due^ 
and  it  was  not  shown  that  tbe  property  was  not  di- 
visible, or  that  a  sale  of  the  whole  was  neoeesary. 
caufman  v.  Sayre.  2  B.  Mon.  202. 

So,  a  decree  of  foreclosure  for  an  instalment  note 
was  erroneous  where  it  did  not  appear  whether  tbe 
land  was  divisible  or  not,  and  tbe  decree  did  not 
provide  for  the  notes  not  due.  Cubberly  v.  Wine.  U 
Ind.  S53. 

And  where  the  decree  found  that  the  property 
was  susceptible  of  division  but  did  not  designate 
how  it  was  to  be  divided,  but  simply  directed  a 
sale  of  so  much  as  might  be  necessary  to  aatitfy 
the  debt,  an  order  of  sale  upon  a  foreolosuke  of  sa 
instalment  was  erroneous.  Brugh  v.  Darst,  16  Ind- 
79. 

And  a  Judgment  and  order  of  sale  were  erroneous 
where  there  were  instalments  not  due  at  tbe  time 
of  the  rendition  of  the  same,  and  the  court  ordered 
that  the  I'^nds  mortgaged  should  be  sold  in  parcels 
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t 8,000,  payable  January  1, 1805,  and  one  for 
400,  payable  January  1,  1891,  with  interest 
at  the  rate  of  6  per  cent  per  annum,  payable 
semiannually,  according  to  the  terms  of  cou- 
pons attached  to  the  two  principal  notes.  The 
Lombard  Investment  Gompaoy  had  its  prin- 
cipal office  atKansiCs  City,  lo  tho  state  of  Mis^ 
souri;  but  it  had  a  branch  office  in  Boston,  in 
the  state  of   Massachusetts.     This   company 


wrote  upon  the  back  of  the  notes  its  assign* 
ment  and  guaranty  of  the  payment  thereof^, 
and  acknowledged  and  executed  a  formal  as- 
signment of  the  mortgage,  in  all  of  which  the 
name  of  the  assignee  was  left  blank,  and  sent 
these  writings,  with  the  notes  and  the  mort- 
gage, to  its  Boston  office.  On  February  10, 
1890,  Isaac  M.  Cutler,  the  appellee,  bought  the 
notes  of  the  Lombard  Company,  and  they  and 


as  might  he  dlreoted  hy  the  plaintiffs.  The  court  | 
•aid  that  the  question  as  to  the  susoeptlbiUty  of 
mortffaired  premises  to  division  oould  only  arise 
from  the  decision  of  the  court,  wherein  a  proceed- 
ioff  for  foreclosing'  It  becomes  necessary  for  the 
oourt  to  render  Judgment  for  the  collection  of  in- 
stalments of  which  some  are  due  and  some  are  not 
due,  and  if  susceptible  of  division  the  particular  di- 
vision should  be  determfned  by  the  oourt  and  made 
a  part  of  the  decree.    Knarr  ▼.  Conaway,  42  Ind. 

And  a  decree  of  foreclosure  for  the  second, 
third,  and  fourth  instalment  notes  was  erroneous 
where  the  fourth  note  was  not  due  at  the  time  of 
the  decree,  and  sale  of  the  whole  of  the  premises 
was  decreed  without  any  provision  for  ascertaining 
whether  or  not  it  was  divisible.  It  should  have 
been  for  a  sum  sufficient  to  pay  the  second  and 
third  notes,  and  if  any  of  the  premises  remained 
unsold  they  should  be  subject  to  the  payment  of 
the  fourth  note  held  by  the  complainant,  and  a  sub- 
sequent order  of  sale  might  be  made  by  the  cbao- 
cellor  for  the  part  due.  Levert  v.  Redwood,  9  Port. 
(Ala.)  79. 

And  a  decree  finding  the  amount  due  on  the  first 
note  set  out  In  a  mortgage,  and  also  t^e  amount 
due  on  the  subsequent  uotes,  was  erroneous,  where 
such  decree  failed  to  find  whether  or  not  the  prop- 
erty was  susceptible  of  division,  and  exception  was 
properly  taken.    Orlffln  v.  Keis,  68  Ind.  9. 

And  where  it  did  not  appear  of  record  that  it  was 
ascertained  whether  the  property  could  be  sold  in 
parcels,  and  other  instalments  were  not  due,  a  Judg- 
ment for  the  amount  due,  and  that  the  mortgage 
be  foreclosed,  was  erroneous.  Dale  v.  Bugh,  16  Ind. 
233;  Frame  v.  Bell,  16  Ind.  220;  Wainscott  v.  Silvers, 
18  Ind.  407. 

In  Lacoss  v.  Keegan,  8  Ind.  406,  it  was  held  that 
a  decree  of  sale  for  the  whole  amount  was  errone- 
ous, but  it  should  have  been  for  the  first  instalment, 
and  in  default  thereof  the  property  should  be 
sold  for  the  whole  debt  And  it  was  further  held 
that  the  master  should  have  reported  why  the  prop- 
erty was  not  susceptible  of  division. 

In  Greenman  v.  Pattlson,  8  Blackf.  465,  under 
Ind.  Rev.  Stat.  1848,  chap.  29b,  p.  461,  providing  that 
when  a  bill  shall  be  filed  for  the  foreclosure  of  a 
mortgage  for  an  instalment  due,  and  there  shall  be 
other  portions  to  become  due,and  a  decree  shall  pass 
for  the  complainant,  the  court  shall  direct  a  refer- 
ence, and  if  it  shall  appear  that  the  same  can  be  sold 
In  parcels  without  injury  to  the  interests  of  the 
parties  the  decree  shaU  direct  so  much  of  the 
premises  to  be  sold  as  will  pay  the  amount  then 
due,  and  that  such  decree  shall  remain  as  security 
for  any  subsequent  default,  and  page  462,  providing 
if  it  shall  appear  that  the  sale  of  the  whole  will  be 
be  most  beneficial  the  same  shaU  be  sold  as  a  whole, 
—an  order  of  sale  for  the  whole  was  erroneous 
where  it  did  not  appear  that  such  sale  would  be  most 
beneficial  to  both  parties.  It  was  further  held  that 
a  deduction  for  interest  beyond  the  time  of  appli- 
cation of  payments  should  be  made.  It  was  still 
further  held  that  the  decree  was  erroneous  In  com- 
puting the  sum  adjudged  to  be  due,  as  but  one  of  the 
notes  was  then  in  fact  due. 

A  decree  of  foreclosure  on  an  Instalment  due^ 
showing  that  there  were  instalments  of  the  mort- 
gaire  debt  yet  to  become  due,  was  properly  amended 
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after  a  term  of  the  court,  as  to  the  divisibility  of 
the  property,  under  Ind.  Code,  1 99,requiring  courts- 
to  supply  an  omission  in  any  proceeding  on  com- 
plaint or  motion  filed  within  two  years.  The  court 
also  said  that  perhaps  such  amendment  was  admis- 
sible under  Oode,  I  688,  requiring  the  oourt,  after- 
final  Judgment,  to  ascertain  whether  the  property 
can  be  sold  in  parcels.  Hannah  v.  Dorrell,  73  Ind.. 
465. 

In  Piel  v.  Brayer,  80  Ind.  838,  it  was  said  that 
where  the  complaint  is  filed  for  the  foreclosure- 
of  a  mortgage  upon  which  there  shall  be  due  any 
interest  or  instalment  of  the  principal,  and  there- 
are  other  instalments  not  due,  the  court  Is  re- 
quired under  2  Qavin  &  H.  (Ind.)  But.  p.  206.  H  637- 
639,  to  ascertain  whether  the  property  can  be  sold 
In  parcels  for  the  purpose  of  determining  the  proper 
decree  to  be  rendered  in  the  case. 

A  decree  of  sale  for  an  Instalment  note  was  valid 
where  such  note  was  the  last  due,  and  it  was  not 
shown  that  a  previous  note  was  unpaid,  although, 
the  decree  did  not  find  that  the  property  was  sus- 
ceptible of  .division  but  directed  that  so  much  of  the 
premises  should  be  sold  as  might  be  necessary  to- 
pay  the  sum  due.  2  Ind.  Rev.  Stat.  p.  176,  6S  687  et 
»eq,,  requiring  the  court  to  ascertain  whether  the 
property  can  be  sold  in  parcels,  is  only  applicable 
to  cases  where  there  are  instalments  yet  to  become 
due.    Harris  v.  Makepeace,  18  Ind.  560. 

In  Thompson  v.  Davis,  29  Ind.  264,  where  only  one 
of  several  notes  secured  by  mortgage  was  due,  and 
a  decree  for  the  whole  amount  was  made,  it  was 
held  that  the  failure  to  make  inquiries  whether  the 
land  could  be  sold  in  parcels  was  not  erroneous,  if 
the  defendant  made  no  objection  to  the  form  of  the 
decree,  under  2  Oavin  &  H.  (Ind.)  Stat.  S  688,  p.  296.. 
providing  that  where  there  are  instalments  due  and 
some  not  due,  after  final  Judgment  the  court  shall 
ascertain  whether  the  property  can  be  sold  in  par- 
cels, and  if  so  shall  direct  so  much  only  of  the 
premises  to  be  sold  as  will  be  sufficient  to  pay  the^ 
amount  then  due,  and  the  Judgment  shall  remain, 
and  be  enforced  upon  any  subsequent  default,  un- 
less the  amount  due  shall  be  paid  before  execution 
or  the  Judgment  Is  perfected. 

In  Benton  v.  Wood,  17  Ind.  280,  it  was  said  that 
*it  is  only  in  cases  where  there  are  instalments  se-- 
cured  by  the  mortgage  and  not  due  (which  was  not 
the  case  here),  that  the  court  is  required  to  in- 
quire ta  to  the  divisibility  of  the  premises.  2  Ind.. 
Rev.  Stat.  1852, 11687,  638,  p.  176." 

In  Allen  v.  Parker,  11  Ind.  504,  a  Judgment  direct- 
ing a  sale  for  the  whole  debt  was  not  erroneous- 
where  the  property  was  indivisible. 

c.  Providing  for  balance  of  the  debt. 


Some  cases  hold  that  a  decree  reserving  the  right 
to  sell  for  other  instalments  as  they  fail  due  is- 
proper.  Bank  of  Napa  v.  Godfrey.  77  Cal.  612;  Penn- 
sylvania R.  Co.  V.Allegheny  Valley  R.  Co.48  Fed. 
Rep.  139;  Fleming  v.  Soutter.  73  U.  S.  6  Wall.  747, 18 
L.  ed.  847;  Clark  v.  Abbott,  1  Md.  Cb.  474:  Brincker- 
hoff  V.  Thallhimer,  2  Johns.  Ch.  486;  Lyman  v.  Sale^ 
2  Johns.  Ch.  487;  Denny  v.  Graeter,  ^  Ind.  20;  Al- 
bany City  Bank  v.  Steevens,  Walk.  Ch.  (Mich.)  6; 
Marshall  v.  Thompson,  2  Munf.  412;  McDowell  v. 
Lloyd,  22  Iowa,  448;  Walker  v.  Sellers,  II  Ind.  376; 
Holden  v.  Gilbert,  7  Paige,  208:  Brand  v.  Smith,  99 
Mich.  395;  Perkins  i 
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tbe  assignment  in  blank  were  delivered  to  him 
:a  few  day*  later.  The  mortgagors  never  paid 
anything  upon  the  notes,  mit  the  Lombard 
Company  paid  to  Outler  the  |400  not«  and 
the  coupons  as  they  fell  due,  until  January, 
18U4.  when  it  became  insolvent.  On  March 
1,  1891,  the  Lombard  Company  took  possess- 
«ion  of    the    mortgaged  property,  under  an 


agreement  with  the  mortgagors  to  collect  the 
rents  from  it,  and  to  apply  them  to  tbe  pay- 
ment of  the  mortgage  debt.  On  July  15. 
1891,  the  appellants.  Eueene  T.  Curtis  and 
ArteoMS  H.  Wheeler,  obtained  a  judgment 
against  the  mortgagor,  Clementson,  which  was 
from  that  time  a  lien  on  the  mortgaged  premises, 
subject  to  the  mortgage.     On  September  8, 


So.  after  a  decree  on  an  lostalment  due,  direotlnir 
a  sale  of  so  muob  as  may  be  neoesBarj-  to  raise  the 
«mouDt  due,  and  that  as  more  shall  become  due  the 
plaintiff  may  apply  for  a  decree  that  more  of  the 
^premises'  may  be  sold  to  satisfy  the  same,  where 
there  had  been  no  sale  and  the  whole  had  become 
due,  an  amended  petition  seeklnir  to  set  aside  the 
first  decree  and  obtain  a  new  decree  for  the  sale  of 
the  whole  was  treated  as  a  motion  under  the  Code. 
The  property,  not  having  been  sold  under  the  first 
decree,  could  be  sold  for  the  whole  debt,  under  Cat. 
Code,  «.728,  providing  that  If  the  debt  for  which  the 
<mortrasre  is  held  Is  not  all  due,  so  soon  as  sufDcient 
•of  the  property  has  been  sold  to  pay  the  amount 
■due  with  costs  the  sale  may  cease,  and  afterwards 
•as  often  as  more  becomes  due  the  court  may  on 
•motion  order  mofe  to  be  sold,  but  if  the  property 
Ksannot  be  sold  in  portions  without  injury  the  whole 
may  be  ordered  to  be  sold  in  the  first  instance  and 
the  entire  debt  and  costs  paid,  rebating  the  Interest 
where  such  rebate  is  proper.  Bank  of  Napa  t.  God- 
frey, n  Oal.  612. 

And  in  Pennsylyania  R.  Co.  ▼.  Alleirheny  Valley 
K.  Co.  48  Fed.  Rep.  199,  it  was  said  that  in  a  proper 
•case  a  court  of  equity  has  the  power  so  to  mould  Its 
decree  as  to  order  a  sale  of  mortiraired  premises  to 
satisfy  that  part  of  the  mortgage  debt  which  is  due, 
«Dd  preserve  the  lien  upon  the  mortgaged  premises 
In  the  hands  of  the  purchasers  as  to  the  unmatured 
part  of  the  debt. 

And  where  a  decree  of  foreclosure  and  sale  in  de- 
fault of  an  mstalment  authorized  an  order  of  sale 
in  case  of  default  as  to  a  future  instalment,  such 
orders  of  sale  could  be  obtained  in  the  same  court 
on  petition  and  notice.  Fleming  v.  Soutter,  78  U. 
8.  6  Wall.  747, 18  L.  ed.  847. 

Aud  a  sale  made  by  a  trustee  was  confirmed, 
where  he  was  authorized  by  decree  to  sell  so  much 
as  would  be  necessary  to  pay  the  amount  then  due, 
and  the  execution  of  the  decree  was  stayed  by  in- 
junction and  the  trustees  then  sold  to  satisfy  the 
amount  due  at  the  time  of  sale.  And  this  was  held 
because  the  decree  was  treated  as  a  further  security 
to  enforce  the  payment  of  interest  and  future  in- 
stalments.   Clark  ▼.  Abbott,  1  Md.  Ch.  474. 

A  decree  of  foreclosure  of  a  mortgage  for  the  de- 
fault of  Interest  provided  for  the  sale  of  the  mort- 
igaged  premises,  or  so  much  thereof  as  would  be 
necessary  to  raise  the  interest  due  and  which  could 
•be  sold  separately  without  injury  to  the  premises, 
with  leave  to  obtain  a  report  from  the  master  as 
-other  sums  become  due  and  a  farther  order  of  sale, 
in  Brinckerhoff  v.  Thallhimer,  8  Johns.  Ch.  486;  Ly- 
tnan  v.  Sale,  2  Johas.  Ch.  487. 

And  a  decree  of  foreclosure  for  an  instalment 
note  was  sustained  where  such  decree  ordered  that 
•enough  of  the  mortgaged  premises  be  sold  to  pay 
the  same,  and  if  the  remaining  Instalment  note 
ahouldnotbepaid  when  due,  such  residue  should 
tiesold  to  pay  tbe  same,  and  that  any  residue  of  the 
•debt  be  collected  of  the  maker  of  the  notes.  The 
decree  did  not  provide  as  to  the  diyisibijity  of  the 
property,  but  the  court  refused  to  notice  that  as- 
signment of  error  because  no  objection  was  made 
•or  exception  taken.    Denny  v.  Qraeter,  aOInd.  20. 

Under  Mich.  Rev.  Stat.  p.  378,  S 117,  providing  that 
when  there  l8  a  default  subsequent  to  the  decree  in 
the  payment  of  any  portion  orinstalment  of  theprin- 
dpal  or  interest  due  on  a  mortgajre,  the  court  may, 
on  petition  of  tbe  complainant,  by  a  further  order 
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founded  upon  the  first  deoree,  direct  a  sale  of  the 
mortgaged  premises  to  pay  the  amount  due,  the 
petition  under  the  statute  should  set  forth  briefly 
all  the  facts  so  as  to  show  tbe  object.  Albany  City 
Bank  v.  Steevens,  Walk.  Ch.  (Mich.)  6. 

A  decree  for  arrears  of  an  annuity  in  a  suit  in 
equity  should  be  not  only  for  the  sum  due  with  in- 
terest, but  should  reserve  the  right  to  apply  to  the 
court  from  time  to  time  to  extend  its  decree  so  as 
to  embrace  the  payment^  thereafter  falling  due. 
Marshall  v.  Thompson,  2  Munf .  412. 

So,  where  a  deoree  was  rendered  on  the  first  two 
instalment  notes,  and  a  special  execution  awarded 
thereon,  and  it  was  ordered  that  the  cause  stand 
continued  as  to  the  third  note  not  due,  a  demurrer 
to  the  petition  as  to  the  last  note  to  the  effect  that 
it  showed  that  the  money  was  not  due  on  said  note 
when  the  suit  was  brought  was  properly  overruled. 
The  court  held  that  the  fact  that  the  action  and  de- 
cree provided  for  the  foreclosure  as  to  the  note  not 
due  was  beneficial  to  the  mortgagor  as  it  saved 
him  costs.    McDowell  v.  Lloyd,  2S  Iowa,  448. 

In  Walker  v.  Sellers,  11  Ind.  876,  where  the  Judg- 
ment was  for  the  first  instalment  note,  and  that  the 
proceeds  be  applied  to  the  payment  first  of  that 
note  and  then  to  the  discbarge  of  a  note  not  due, 
and  it  was  claimed  that  the  court  should  not  have 
ordered  execution  for  the  amount  of  the  instalment 
not  due,it  was  held  that  the  Judgment  was  for  the  in- 
stalmentdue,butas  there  was  no  directionin  the  final 
Judgment,  as  there  might  have  been  under  2  Ind. 
Rev.  Stat.  1 687,  at  what  time  and  upon  what  default 
an  execution  might  issue  for  the  second  instalment* 
and  the  mortgagor  might  have  prevented  the  sale 
by  paying  off  the  first  instalment  even  after  Judg- 
ment, and  as  there  was  no  order  for  execution  upon 
tbe  second  instalment,  the  plaintiff  could  not  have 
taken  out  such  writ  without  further  proceedings. 
The  court  said  whether  he  was  entitled  to  such  order 
is  a  question  not  before  us,  and  that  *Mf  the  first 
instalment  had  been  thus  paid  off,  the  mortgage 
would  have  remained  a  security  for  the  payment  of 
the  second;  and  we  thifik  a  sale  of  the  whole  premi- 
ses upon  the  first  does  not  take  from  the  plaintiff  the 
right  to  have  his  whole  debt  satisfied  out  of  the 
proceeds  of  that  sale,  if  sufficient.*' 

In  a  foreclosure  action  on  nonpayment  of  an  in- 
stalment of  a  mortgage,  including  a  power  of  sale, 
giving  the  right  to  sell  after  a  default  for  thirty 
days  in  paying  the  instalments  and  interest,  and 
tbe  authority  in  case  of  such  sale  to  retain  the 
whole  principal  and  interest  due  and  to  l>eoome 
due,  the  complainant  is  only  entitled  to  the  usual 
decree  in  cases  where  only  part  of  the  mortgage 
money  has  become  due,  and  where  the  premises 
cannot  be  sold  in  parcels,  *'that  is,  to  sell  and  to  re- 
tain tbe  whole  amount  of  mortgage  money,  and 
interest  and  costs,  unless  the  amount  now  actually 
become  due  and  the  costs  of  the  suit  are  paid  be- 
fore the  sale;  with  liberty  to  apply  to  the  court  for 
a  sale  to  satisfy  future  instalments  when  they  be- 
come due,  if  the  amount  now  due  is  paid  without  a 
sale.*'    Holden  v.  Gilbert,  7  Paige,  206. 

A  decree  of  foreclosure  for  the  balanoe  of  tbe 
debt  was  made,  where  a  decree  taken  for  the  first 
instalment  had  been  assigned,  and  on  tbe  sale  day 
satisfied,  and  the  mortgagee's  petition  showed  that 
another  instalment  was  due,  and  elected  to  consider 
the  whole  due.  This  was  under  How.  (Mich.)  Stat. 
U  6711-6714,  providing  that  in  case  of  a  mortgaga 
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1892,  the  mortgage  was  foreclosed  by  adyer- 
tisement,  in  the  name  of  the  Lombard  Com- 
pany, for  the  payment  of  the  mortflpagorsto 
pay  the  note  for  $400  and  the  accrued  interest 
upon  both  notes.  The  mortgaged  premises 
were  sold  under  this  foreclosure  for  $1,782.03, 
and  were  conyeyed  by  a  proper  sheriff's  cer- 
tificate  to  the  Lombard  Company,  which  was 


the  bidder  and  purchaser  at  the  sale.  On  Sep- 
tember 19,  1898,  the  appellants,  as  subse- 
quent lienholders,  redeemed  the  mortgaged 
property  from  this  sale,  and  the  sheriff  con- 
yeyed it  to  them  by  a  proper  certificate. 

The  legal  effect  of  these  proceedings,  under 
the  repeated  decisions  of  the  highest  judicial 
tribunal  of  the  state  of  Minnesota,  was  to  yest 


iwyable  in  iDStalmentB,  on  pajrment  of  the  prlnoi- 
l>al  and  interest  due  before  decree  the  bill  shall  be 
dismissed.  But  if  the  default  is  made  subsequent 
to  the  decree,  the  court  may  upon  petition  of  the 
complainant,  by  a  further  onler  founded  upon  such 
first  decree,  direct  a  sale  to  satisfy  the  amount  due. 
And  it  was  held  that  chancery  rule  135,  provldlnff 
that  a  transfer  of  interest  of  complainant  shall  not 
abate  the  litigation,  also  applied.  Brand  y.  Smith, 
M  Mich.  305. 

In  Perkins  v.  Perkins,  IS  Mich.  IflS,  it  was  said 
that  in  order  to  obtain  a  decree  of  sale  on  subse- 
quent instalments  as  they  fall  due  *Mt  requires,  of 
necessity,  that  as  each  Instalment  becomes  due 
there  must  be  proceedinsrs  to  obtain  an  adjudica- 
tion upon  it  before  any  sale  can  \)e  ordered  or  per- 
mitted.'* 

In  Anderson  v.  Pilgrram,  80  S.  C.  499, 4  L.  R.  A.  206, 
iti  was  said:  **What  would  be  the  proper  mode  of 
proceeding  to  render  the  mortgage  available  se- 
<nirity  for  the  payment  of  such  of  the  notes  as  had 
not  become  payable  when  the  action  was  com- 
menced, in  a  case  like  the  present,  where  the  mort- 
gtLge  was  not  g'iven  to  secure  a  bond  with  a  penalty, 
t>ut  was  ffiven  to  secure  sundry  notes,  some  of 
which  had  not  become  payable  when  the  action 
was  commenced,  we  are  not  now  called  upon  to 
<K>nsider,  as  no  such  question  is  presented  in  this 


In  some  cases  the  decree  was  made  to  sell  for 
the  amount  due  subject  to  the  balance.  Burroughs 
y.  BUis,  76  Iowa,  649;  Vansant  v.  AUmon,  28  111.  80; 
Boyer  v.  Chandler,  160  lU.  894,  82  L.  R.  A.  118. 

Bo,  a  decree  for  a  sale  under  a  mortffaffe  instal- 
ment note  was  sustained,  where  it  provided  at  the 
end  of  the  decree  that  the  plaintilf  *s  lien  upon  said 
real  estate  for  the  notes  not  then  due  should  be  pre- 
served and  the  grantees  of  the  defendants  in  the 
foreclosure  redeemed  from  the  foreclosure  sale, 
and  in  the  name  of  the  defendant  moved  the  court 
to  expuoflre  from  the  record  the  provisions  pre- 
aervinir  the  mortira^  lien,  so  far  as  it  secured  the 
notes  not  due.    Burroughs  v.  Ellis,  76  Iowa,  649. 

And  a  decree  of  foreclosure  and  sale  for  the  first 
Instalment  note  was  proper,  where  the  decree  pro- 
vided that  the  premises,  or  so  much  thereof  as  may 
be  necessary,  be  sold  subject  to  the  encumbrance 
of  the  notes  which  were  not  yet  due,  and  the  court 
aaid  **the  assignee  of  the  note  first  due,  where  sev- 
eral notes  are  given,  secured  by  mortgage,  is  en- 
titled to  satisfaction  out  of  the  mortgaged  prop- 
erty, .  .  .  that  be  has  a  priority,  and  can  foreclose 
mnd  sell  to  satisfy  his  claim.  The  holders  of  the  other 
notes  can  redeem  in  succession,  according  to  their 
priority  as  they  become  due."  Vansant  v.  AUmon, 
28111.80. 

And  a  decree  of  sale  on  foreclosure  of  a  mortgage 
on  default  of  a  coupon  note  was  properly  rendered, 
where  the  deed  of  trust  provided  that  it  was  given 
for  the  security  of  the  payment  of  all  said  notes 
without  priority  or  preference,  and  the  decree  di- 
rected a  sale  to  be  made  subject  to  the  continuing 
Jien  of  the  trust  deed  thereon,  for  the  security  of 
said  principal  note,  and  any  and  all  other  coupons 
and  other  disbursements  made  under  the  pro- 
visions of  said  trust  deed  and  in  addition  to  the 
amount  due  the  complainants.  Boyer  v.  Chandler, 
160  111.  394.  83  L.  R.  A.  113. 

In  some  cases  the  decree  provided  that  it  should 
stand  as  Hccurity  for  the  balance.  Peyton  y.  Ayres. 
87  L.  R.  A. 


2  Md.  Ch.  64;  Sulfem  v.  Johnson,  1  Paige,  460, 19  Am. 
Dec.  440:  Walker  v.  Hallett,  1  Ala.  879. 

Bo,  a  decree  of  foreclosure  and  sale  was  sustained 
where  the  mortgage  was  payable  in  instalments 
and  a  default  was  made.  The  court  held  that  a 
sale  should  be  decreed  of  so  much  of  the  property 
as  would  pay  the  amount  due,  and  that  the  decree 
Should  stand  as  security  for  the  other  instalments 
as  they  might  become  due.  The  court  said  that  if 
the  property  could  not  be  sold  in  parcels  it  might 
be  sold  entire  and  the  whole  debt  paid  with  rel>ate 
on  interest  on  the  sums  not  due.  Peyton  v.  Ayres, 
2Md.Ch.64. 

And  an  order  of  sale  on  a  bill  of  foreclosure 
where  only  part  of  the  debt  was  due,  was  made  di- 
recting the  master  not  to  proceed  and  sell,  if  the 
amount  now  due  and  the  costs  are  paid  before  the 
sale,  or  to  sell  only  so  much  of  the  property  as  will 
satisfy  that  amount,  provided  the  defendants,  or 
either  of  them,  give  to  the  complainant  sufllcient 
security,  to  be  approved  of  by  the  master,  that  the 
sums  yet  to  fall  due  shall  be  paid.  Suffern  v.  John- 
son, 1  Paige,  450, 19  Am.  Dec.  440. 

But  a  decree  of  foreclosure  of  a  mortgage  for 
three  notes  due  was  erroneous,  where  such  decree 
provided  for  five  subsequent  notes  by  directing 
Successive  sales  of  the  property  as  the  instalments 
should  fall  due,  but  did  not  provide  for  an  applica- 
tion to  the  court  for  an  order  to  sell.  The  court 
said:  '*It  Is  very  certain  that  a  mortgage  may  be 
foreclosed  and  a  sale  directed,  when  the  first  in- 
stalment of  a  debt  falls  due,  and  if  the  premises 
could  not  be  divided,  and  the  whole  was  from  ne- 
cessity sold,  as  it  would  be  improper  to  return  the 
money  to  the  mortgagor,  it  would  perhaps  be  the 
proper  course  for  the  court  to  direct  it  to  be  paid 
over  to  the  mortgagee  in  extinction  of  the  mort- 
gage; unless  some  course  could  be  suggested  con- 
sistent with  the  safety  of  the  mortgagee,  and  mora 
beneficial  to  the  mortgagor.  But  no  decree  should 
be  rendered  for  a  debt  not  due  unless  it  were  al- 
lowable in  the  case  supposed,  of  the  property  mort- 
gaged not  being  susceptible  of  division,  which  does 
not  appear  to  be  the  case  here.  The  decree  should 
have  been  for  the  amount  due,  and  the  mortgaged 
property  directed  to  stand  as  a  security  for  the 
debt  not  due."   Walker  v.  Hallett,  1  Ala.  879. 

In  some  oases  an  order  was  made  that  the  surplus 
should  be  retained  to  meet  the  balance  as  it  should 
fall  due.  Hatcher  v.  Chancey,  71  Oa.  689;  Littleton 
V.  Spell,  77  Oa.  227;  Barber  y.  Gary,  11  Barb.  549; 
Black  V.  Reno,  69  Fed.  Bep.  917;  Magruder  v.  Eg- 
gleston.  41  Miss.  284. 

So,  a  Judgment  of  foreclosure  was  properly  ren- 
dered, where  the  action  was  upon  the  note  first  ma- 
turing, and  the  plaintiff  held  four  notes  falling  due 
at  different  times,  and  the  judgment  directed  the 
sale  of  the  mortgaged  premises,  and  that  the  surplus 
funds  arising  from  the  sale  should  be  retained  by 
the  court  and  invested  to  meet  the  notes  unpaid. 
This  was  held  notwithstanding  the  notes  were  pay- 
able in  specific  articles  as  they  were  as  certain  as 
notes  payable  in  money  and  were  no  less  debts,  un- 
der Ga.  Code,  S  1955,  requiring  a  mortgage  '*to 
specify  a  debt  to  secure  which  it  is  given."  Hatcher 
V.  Chancey,  71  Ga.  689. 

And  a  decree  of  sale  for  the  first,  second,  and 
third  instalments  was  valid  where  it  was  to  enforce 
a  vendor's  lien  and  there  were  four  notes  in  alU 
and  the  decree  directed  that  if  tlMu^mount  i 
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the  title  to  the  mortgaged  premises  in  the  ap- 
pellants, discharged  ,of  the  lien  of  the  mort- 
gage. Tbe  sale  of  the  mortgage  debt»  without 
a  valid  assign ment  of  the  mortgage,  left  the 
legal  title  to  the  latter  in  the  mor^:agee.  In 
that  state  of  facts, the  mortgagee,  the  Lombard 
Company,  was  an  indispensable  party  to  a 
yalid  foreclosure  of  the  mortgage  by  adver- 


tisement, and  it  was  regularly  and  legally 
foreclosed  in  its  name.  That  company  held 
the  legal  title  to  the  mortgage,  and  tbe  power 
to  forelose  it;  and,  if  the  owner  of  the  mort- 
gage debt  authorized  or  permitted  it  to  do  so^ 
the  foreclosure  was  conclusive  upon  him. 
Bottineau  v.  JEtTia  L.  Ins,  Oo,  81  Minn.  125, 
127;    Carpenter  y,  Ariuanif  Sav,  Bank,  44 


from  the  sale  was  more  than  sufflolent  to  satisfy  the 
Judfrment,  the  surplus  should  be  held  subject  to  tbe 
order  of  the  court.    Littleton  v.  Spell,  77  Oa.  827. 

And  where  two  mortipa^es  were  ^ven  to  A  and 
B.  payable  In  instalments,  and  A  asslKned  his  mort- 
ira^e  to  B,  and  it  was  foreclosed  under  tbe  statute 
before  all  the  instalments  were  due  on  both  mort- 
gages, and  brought  a  larger  sum  than  A*s  mortgage, 
it  was  held  that  both  mortgages  were  to  be  re- 
garded as  one  instrument  as  they  were  given  at  the 
same  time  and  related  to  the  same  subject-matter, 
and  that  B  was  entitled  to  have  the  surplus  applied 
to  the  B  mortgage  before  the  mortgagor  could  re- 
oeive  the  surplus.    Barkier  v.  Gary,  11  Barb.  649. 

And  where  the  mortgage  and  statute  are  silent 
as  to  the  effect  of  a  default  on  an  instalmeot  note 
in  a  mortgage,  the  decree  of  foreclosure  should  go 
for  the  amount  of  the  debt  due,  and  a  sale  decreed 
of  so  much  of  the  mortgaged  premises  as  would 
be  suflBcient  to  satisfy  the  amount  due,  the  decree 
to  stand  as  a  security  for  the  remaining  instalments 
as  they  become  due.  But  if  the  property  be  not 
susceptible  of  division  without  injury  an  order  for 
the  sale  of  the  whole  would  be  proper,  providing 
that  the  surplus  be  returned  Into  court  subject  to 
application  by  the  chancellor.  Black  v.  Reno,  60 
Fed.  Rep.  917. 

In  Magruder  v.  Eggleston,  41  Miss.  284,  It  was  said 
that  if  property  was  sold  only  for  the  payment  of 
the  instalment  due  at  the  time  the  bill  was  filed, 
and  it  sold  for  a  much  larger  sum  than  that  due  by 
the  decree,  the  surplus  would  have  to  be  paid  to 
the  mortgagor,  and  all  the  benefit  of  the  security 
of  the  mortgage  for  the  other  instalments  might  be 
lost  to  the  mortgagee. 

In  some  cases  the  decree  Included  other  notes  not 
due  at  the  time  of  filing  the  bill,  but  which  became 
due  before  final  decree.  Magruder  v.  Eggleston,  41 
Miss.  284:  Smalley  v.  Martin,  Clarke,  Ch.  293. 

So,  a  decree  of  foreclosure  on  default  of  payment 
of  an  instalment  note  was  sustained,  where  such 
decree  included  other  notes  not  due  at  the  time  of 
filing  the  bill,  but  which  became  due  before  the 
final  decree.    Magruder  v.  Eggleston,  41  Miss.  284. 

And  a  decree  of  sale  was  granted  where  the  com- 
plainant before  answer  claimed  more  to  be  due 
than  he  was  entitled  to  on  an.  instalment;  but  be- 
fore final  decree  more  was  due  than  the  amount 
claimed.    Smalley  v.  Martin,  Clarke,  Ch.  293. 

A  decree  ordering  a  sale  for  the  whole  debt  where 
all  the  instalments  are  not  due  should  not  be  made, 
unless  the  land  cannot  be  divided  without  injury  to 
the  parties. 

So,  where  the  whole  amount  of  the  mortgage  is  not 
due  and  the  premises  are  ample  security,  the  decree 
should  t)e  as  if  the  whole  debt  was  due  if  the  land 
cannot  be  sold  in  parcels,  and  the  whole  debt  will 
be  due  l)efore  a  sale  could  be  bad  under  the  Judg- 
ment.   Schrelber  v.  Carey,  48  Wis.  208. 

In  a  suit  for  instalments  due  the  property  should 
be  sold  for  the  whole  of  tlie  debt,  although  the 
creditor  does  not  show  that  the  subsequent  instal- 
ments t)elong  to  him,  or  that  he  is  the  holder  of  all 
the  notes.  It  sufllces  that  the  several  Instalments 
not  due  are  mentioned  in  the  petition,  under  La. 
Code,  art.  8249,  providing  that  a  mortgage  is  In  its 
nature  indivisible  and  prevails  over  each  and  every 
portion  of  immovables  subjected  to  it,  and  La.  Code 
Pr.  art.  686,  providing  that  a  seizing  creditor,  who 
has  a  privilege  or  special  mortgage  on  the  property 
87  L.  R.  A. 


seized  for  a  debt  of  which  all  the  instalments  are- 
not  yet  due,  may  demand  that  the  property  be  sold 
for  the  whole  of  the  debt  on  such  terms  of  credit  aa 
the  original  contract  provides  for  the  instalments- 
not  due.    Pepper  v.  Dunlap,  16  La.  162. 

Several  Indiana  cases  held  that  a  Judgment  for 
the  whole  amount  due  was  erroneous  where  the 
property  was  not  shown  to  be  indivisible.  But  in 
order  to  avail  for  this  error  exception  should  be 
properly  taken  at  the  time. 

In  Skelton  v.  Ward,  61  Ind.  46.  It  was  held  that  a 
replevin  bond  on  foreclosure  did  not  extend  to  in- 
stalments not  due  as  it  could  not  be  treated  as  a 
present  personal  Judgment  for  notes  not  due,  and 
the  court  said  that  Allen  v.  Parker,  11  Ind.  504.  hold- 
ing that  a  Judgment  for  the  debt  due  and  to  t)ecome 
due  was  not  erroneous,  only  related  to  the  Judg- 
ment of  sale,  and  that  the  decree  in  that  case  waa 
questioned,  if  not  overruled,  in  Thompson  v.  Davis,. 
29  Ind.  264. 

In  Thompson  v.  Davis,  29  Ind.  264,  the  error  in  a 
Judgment  for  too  great  an  amount  was  not  noticed^ 
because  not  questioned  on  a  motion  for  a  new  trial. 

In  this  case  it  was  said  that,  so  far  as  Greenman 
V.  Pattison,  8  Blackf.  466;  Lacoss  v.  Keegac,  2  Ind. 
406;  Allen  v.  Parker,  11  Ind.  604;  Oubberly  v.  Wine* 
13  Ind.  368;  and  Dale  v.  Bugh,  16  Ind.  238,— conflict 
with  this  case,  they  are  overruled.    ' 

It  is  hard  to  tell  exactly  what  parts  of  these  cases 
conflict  with  or  are  overruled  by  Thompson  v. 
Davis,  as  in  that  case  there  are  several  questions,  aa 
to  the  decree  for  the  whole  amount,  the  divisibility 
of  the  property,  and  stay  of  execution.  See  infra^ 
TV.  where  Thompson  v.  Davis,  is  set  out  at  length. 

In  Dale  v.  Bugh.  16  Ind.  233,  a  Judgment  was  held 
erroneous  l)ecause  it  was  for  the  whole  debt,  and 
also  t>ecau8e  it  was  not  shown  that  the  land  was  not 
susceptible  of  division. 

In  Lacoss  v.  Keegan,  2  Ind.  406,  the  same  was  held. 
It  was  further  held  that  the  Judgment  should  have 
been  for  the  instalment  due,  and  that  on  default  tbe 
whole  property  should  be  sold  for  the  whole  debt. 

In  Cubberly  v.  Wine,  18  Ind.  363,  a  Judgment  for 
the  amount  due  and  to  become  due  was  held  errone- 
ous where  the  Indivisibility  of  the  property  was  not 
ahown. 

In  Greenman  v.  Pattison,  8  Blackf.  466,  a  decree 
was  held  to  be  erroneous  in  computing  the  amount* 
aa  but  one  of  the  notes  was  due. 

In  Allen  v.  Parker,  11  Ind.  604,  a  Judgment  for  the 
whole  debt  due  and  to  become  due  was  not  errone- 
ous, where  the  whole  property  was  required  to  be 

d.  Deficiency. 

A  deficiency  Judgment  after  the  amount  realized 
from  foreclosure  was  credited,  was  held  erroneous, 
where  all  the  notes  were  not  due,  although  the  deed 
of  trust  authorized  a  sale  of  all  the  property  when 
the  first  note  became  due.  Mason  v.  Barnard,  86 
Mo.  384. 

And  a  deficiency  decree  on  a  foreclosure  was  held 
erroneous  where  the  amount  found  by  such  defi- 
ciency decree  was  not  then  due  and  payable  under  99 
equity  rule  providing  that  in  suits  in  equity  for  the 
foreclosure  of  mortgages  a  decree  may  be  rendered 
for  any  balance  that  may  be  found  due  to  the  com- 
plainant over  and  alx>ve  the  proceeds  of  the  sale  or 
sales.  Ohio  C.  R.  Oo.  v.  Central  Trust  Oo.  138  U.  8. 
83, 38  L.  ed.  661. 

And  where  the  whole  premises  were  sold  because 
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MinD.  531,  628;  Bautman  y.  Faue,  46  MIdd. 
•413,  419;  SoUherg  y.  Wright,  88  Minn.  324.  226. 
A  deed  or  an  assignment  of  a  mortgage,  in 
-which  there  is  no  name  of  a  mntee  in- 
serted, is,  until  some  name  is  therein  written, 
418  iDeffective,  as  a  conveyance  or  an  assign- 
ment, as  a  piece  of  blank  paper.  Drury  y. 
Foster,  69  U.  8.    2  Wall.  24,  88,   17  L.  ed. 


780.  781;  BuiarH  y.  BaUou,  47  Iowa,  188,  198; 
BuTfi9  y.  Lynde,  6  Allen,  806,  811;  1  Devlin, 
Deeds,  §456.  The  foreclosure  and  sale  of 
mortgaged  premises  for  a  part  of  the  mort- 
gage debt  exhausts  the  lien  of  the  mortgage, 
and  the  purchaser  at  the  foreclosure  sale,  aud 
creditors  holding  liens, who  redeem  from  him, 
take  the  property  entirely  discharged  from 


•they  could  not  be  sold  In  paroels,  a  personal  Judg- 
ment agralnst  the  mortgafror  for  a  defldency  could 
not  be  rendered  l>efore  such  deficiency  became  due 

:BCCordinflr  to  the  contract.    Danforth  y.  Coleman* 

'28  Wig.  628. 

IV.  Stay  of  proceeaings. 

A  payment  or  tender  of  the  amount  due  entitles 
•the  debtor  to  a  stay  of  proceedlnirs  until  other  In- 
«talment8  mature.  Jurfrens  v.  Cotton,  18  Wis.  874; 
Rice  V.  Cribb,  12  Wis.  180;  Sauer  ▼.  Stelnbauer,  10 
"Wis.  870;  Howe  v.  BngUsh,  6  Wis.  262:  Wood  v. 
Trask,  7  Wis.  686,  76  Am.  Dec.  280:  .American  Loan 
A  T.  Co.  V.  Union  Depot  Co.  80  Fed.  Rep.  36;  Camp- 
bell V.  Macombt  4  Johns.  Cb.  534:  CblcaKO,  D.  &  V. 
R.  Co.  V.  Fosdick,  106  U.  S.  47, 27  L.  ed.  47;  Howell  v. 
MoAden,  94  U.  8.  468, 24  L.  ed.  264;  Knapp  v.  Burn- 
ham,  11  Palire>  330;  Lon^  v.  Lyons,  54  How.  Pr.  129; 
Fulfrham  v.  Morris,  76  Ala.  245:  Flower  v.  Elwood, 
•66  111.  488;  Saunders  v.  Frost,  5  Pick.  269,  16  Am. 
Dec.  894. 

So,  a  decree  of  sale  for  sums  due  and  sums  not 
•due  should  be  stayed  on  payment  of  the  amount 
•due  with  interest  and  costs,  under  Wis.  Rev.  Stat, 
•chap.  84,  6  87,  providing  that  if,  after  a  decree  for 
•sale  is  entered,  the  defendant  brln^  into  court  the 
principal  and  interest  due  with  costs,  the  proceed- 
ings in  the  suit  shall  be  stayed.  7he  court  held 
that  the  decree  should  have  contained  a  clause  to 
-this  effect.  Jurfrens  v.  Cotton,  13  Wis.  874;  Rice  v. 
-Cribb,  12  Wis.  180;  Stauer  v.  Steinbauer,  10  Wis.  870; 
Howe  V.  English,  6  Wis.  262:  Wood  v.  Trask,  7  Wis. 
^666,  76  Am.  Dec.  280. 

And  under  2  Hill's  Wash.  Code,  I  688.  providing 
that  whenever  a  complaint  is  filed  for  the  foreclo- 
sure of  a  mortfira«re  upon  which  there  shall  be  due 
4iny  interest  or  Instalment  of  the  principal,  and 
there  are  other  instalments  not  due,  if  the  defend. 
«nt  pay  into  court  the  principal  and  interest  due 
with  costs  at  any  time  before  the  final  Judgment 
{>roceedlnfl:8  shall  be  stayed  subject  to  be  enforced 
upon  a  subsequent  default,  it  was  held  that  if  all 
the  coupons  upon  which  suit  was  brought  and 
which  have  matured  up  to  that  time  are  paid  in- 
stead of  rendering  a  decree  of  dismissal  the  court 
would  order  a  stay  of  proceedings.  American  Loan 
A  T.  Co.  V.  Union  Depot  Co.  80  Fed.  Rep.  86. 

So,  an  order  of  sale  on  a  decree  of  foreclosure  on 
•default  of  interest  was  stayed,  where  the  holder  of 
the  equity  of  redemption  paid  the  Interest  due  and 
•oosts  before  the  day  of  sale.  The  court  said  that 
under  1 N.  R.  L.  490,  providing  thatlthe  court  apply 
the  proceeds  of  the  sale,  not  only  in  payment  of  the 
Interest,  instalment,  or  portion  due,  but  towards 
•payment  of  the  whole,  or  residue  of  the  demand, 
which  hath  not  become  due,  or  payable,  provided 
that  the  same  bears  interest,  more  than  is  due 
should  not  be  raised  out  of  the  mortgaged  prem- 
ises when  th»t  necessity  did  not  exist.  Campbell  v. 
Macomb,  4  Johns.  Ch.  684^ 

A  decree  of  sale  for  nonpayment  of  interest  on  a 
foreclosure  should  provide  for  a  reasonable  time  for 
payment,  and  a  payment  within  such  time  would 
-suspend  the  execution  of  the  order  of  sale  until 
Another  default.  Chicago,  D.  ft  V.  R.  Co.  v.  Fos- 
dick.  106  U.  8.  47.  27  L.  ed.  47. 

And  on  a  foreclosure  for  a  nonpayment  of  Inter- 
est, a  payment  of  amount  due  before  sale  prevented 
41  sale  until  there  should  be  another  default    Row- 
ell  V.  McAden,  94  U.  S.  468,  24  L.  ed.  254.  1 
«7  L.  R.  A. 


So,  an  order  of  sale  was  erroneous  where  the 
mortgagor  had  no  notice  to  attend  before  the  mas- 
ter on  a  reference  to  ascertain  the  amount  due.  and 
the  former  decree  of  sale  for  the  prior  Instalment 
had  been  stayed  by  the  payment  of  the  amount 
then  due  before  the  sale.  Knapp  v.  Bumham,  11 
Paige,  890. 

And  a  sale  for  future  Instalments  under  an  order 
of  court  when  they  became  due  was  void  where  the 
original  decree  for  the  sale  for  the  prior  instalment 
which  had  been  paid  before  sale  did  not  provide  for 
permission  to  proceed  thereon  for  subsequent  de- 
fault, and  the  last  otder  of  sale  was  taken  without 
notice.    Long  v.  Lyons,  54  How.  Pr.  129. 

In  Long  v.  Lyons,  64  How.  Pr.  129,  It  was  said  that 
strict  construction  should  be  given  to  2  N.  7.  Rev. 
Stat  p.  191, 1  162,  providing  that  **lf,  after  decree 
entered,  the  defendant  shall  bring  into  court  the 
principal  and  Interest  due,  with  costs,  the  proceed* 
ings  in  the  suit  shall  be  stayed,  but  the  court  shaU 
enter  a  decree  of  foreclosure  and  sale,  to  be  en- 
forced by  a  further  order  of  the  court,  upon  a  sub- 
sequent default  in  the  payment  of  any  portion  or 
instalment  of  the  principal,  or  of  an  interest  there- 
after to  grow  due.'* 

A  decree  of  foreclosure  was  erroneous  where  the 
notes  upon  which  the  suit  was  brought  were  paid 
before  answer,  and  the  decree  of  sale  provided  that 
the  sale  should  be  suspended  until  the  other  unpaid 
notes  should  become  due.  Fulgham  v.  Morris.  75 
Ala.  245. 

And  a  holder  of  one  of  the  notes  secured  by  deed 
of  trust  was  entitled  to  prevent  a  sale  under  another 
note  held  by  another  party,  where  he  tendered  the 
amount  due  on  the  first  note.  Flower  y.  Elwood 
66111.488. 

In  Saunders  v.  Frost,  5  Pick.  259, 16  Am.  Dec.  894, 
where  an  entry  had  been  made  for  default  in  the 
first  instalment  and  a  tender  was  made  of  more  than 
the  amount  due,  it  was  said  that  If  an  entry  be  for 
breach  of  one  condition  only  where  there  are  sev- 
eral, some  of  which  have  not  been  broken,  the 
mortgagor  can  restore  himself  by  tendering  pay- 
ment of  the  interest  within  three  years  upon  the 
whole  and  the  portion  of  the  principal  which  has 
become  payable,  and  he  ought  to  have  Judgment 
for  possession  unless  the  mortgagee  set  up  his  gen- 
eral right  under  the  mortgage,  in  which  case  a  spe- 
cial decree  may  relieve  the  estate  from  the  effects 
of  the  condition  which  is  broken,  and  leave  the 
mortgagee  in  possession  of  his  legal  rights,  and 
there  will  then  be  a  decree  according  to  equity,  or  a 
Judgment  for  possession  may  be  entered  and  a  stay 
of  execution  ordered,  until  the  residue  of  the  con- 
dition of  the  deed  shall  be  performed. 

And  the  failure  of  the  mortgagor  to  pay  the  sec- 
ond instalment  falling  due  while  a  bill  was  pending 
to  be  relieved  from  forfeiture  for  not  paying  the 
first  instalment,  was  no  bar  to  the  relief  where  there 
was  no  evi<ience  that  there  was  any  failure  or  any- 
thing in  the  bill  or  answer  which  would  require 
taking  proof  to  that  effect.  It  was  held  that  an  ad- 
ditional instalment  would  not  be  required  to  be  paid 
while  it  was  uncertain  whether  relief  could  be  had 
for  not  paying  the  first    Plerson  v.  Clayes,  15  Vt.  98. 

But  a  decree  of  foreclosure  of  a  mortgage  for 
the  whole  debt  maturing  for  nonpayment  of  inter- 
est and  taxes,  providing  that  proceedings  shall  be 
stayed  upon  payment  of  the  amount  due  until 
further  order  of  the  court  upon^-subsequeiit  de« 
gitizedby\°.OOgTe 
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tbe   mortgage.     Fowler  ▼.  Johnion,  26  Minn. 
888;  Martin  v.  Sprague,  29  Mion.  58,  58. 

In  January,  1898,  tbe  appellee  brought  this 
suit  to  foreclose  this  mortgage  again  for  the 
unpaid  balance  due  on  the  $8,000  note,  and  he 
seeks  to  escape  from  the  inevitable  effects  of 
tbe  rules  of  law,  to  which  we  hare  adverted, 
on  two  grounds:  First.  He  insists  that  the  mort- 


gage was  assigned  to  him  before  the  foreclo- 
sure sale  of  September  8, 1892,  took  place. 
Second.  He  claims  that  the  Lombard  Com- 
peny  had  no  authority  or  permission  from  hin^ 
to  foreclose  the  mortgage. 

The  maintenance  of  the  first  proposition  de- 
pends entirely  upon  the  answer  which  the  evi- 
dence gives  to  the  question:  Had  the  name  of 


fault,  was  held  erroneous,  as  Neb.  Oen.  Stat.  667 
(Code,  6  867),  provldioff  that  after  a  decree  of  fore- 
closure  for  interest  or  instalment  a  payment  of  the 
amount  due  shall  stay  the  suit  until  further  de- 
fault, did  not  apply  where  all  the  debt  had  ma- 
tured.   Belsel  v.  Artman,  10  Neb.  181. 

A  replevin  bond  for  the  amount  due  will  stay  the 
sale,  and  if  It  is  ffiven  for  a  decree  orderinir  a  sale 
for  the  whole  debt,  it  will  only  apply  to  the  amount 
that  has  matured. 

So,  where  a  foreclosure  was  had  for  the  first  note, 
and  the  payee,  who  was  a  party  by  cross  bill,  re- 
plevied the  Judgment  for  the  first  note,  and  on  ma- 
turity of  a  note  held  by  him  sold  the  land,  the  sale 
was  set  aside  on  the  ground  that  under  a  decree  of 
foreclosure  there  oould  be  no  sale  to  satisfy  the 
Junior  notes  until  the  senior  note  was  paid.  In  this 
case  the  decree  provided  that  if  the  surplus  of  any 
part  of  the  land  should  prove  suflBcient  to  satisfy 
the  Judgment  then  the  sale  should  be  suspended 
until  the  next  note  held  by  the  payee  should  be- 
come due,  when  the  sale  should  be  resumed,  and 
upon  selling  sufficient  land  there  should  be  another 
suspension  of  sale  until  the  remaining  notes  should 
mature.    Langadale  v.  Mills,  8S  Ind.  880. 

And  a  replevin  bond  given  on  a  foreclosure  of  an 
Instalment  due  did  not  extend  to  the  instalments 
not  due  where  the  court  rendered  a  Judgment  for 
the  whole  amount  due  and  to  become  due,  and  di- 
rected that  the  whole  property  should  be  sold  to 
satisfy  a  decree,  but  that  proceedings  should  be 
stayed  upon  payment  of  the  instalment  due  until 
further  default.  The  court  held  that  this  could 
not  be  treated  as  a  present  personal  Judgment  for 
the  amount  of  the  instalments  or  notes  not  due, 
under  t  Gavin  k  H.  (Ind.)  Stat.  1»6, 1 037,  providing 
that  when  a  complaint  is  filed  for  the  foreclosure  of 
a  mortgage,  upon  which  there  shall  be  due  any  in- 
terest or  instalment,  and  other  instalments  which 
are  not  due,  if  the  principal  and  interest  due  with 
costs  be  paid  l>efore  final  Judgment  the  complaint 
shall  be  dismissed,  and  if  paid  after  Judgment,  pro- 
ceedings shall  be  stayed  subject  to  be  enforced 
upon  a  subsequent  default,  and  in  the  final  Judg- 
ment the  court  shall  direct  at  what  time  and  upon 
what  default  any  subsequent  execution  shall  issue. 
Bkelton  v.  Ward,  61  Ind.  4A, 

In  Bkelton  v.  Ward,  61  Ind.  M,  it  was  said  that  It 
was  true  **it  was  said  by  this  court  in  Allen  v. 
Parker,  11  Ind.  604,  that  there  is  no  substantial  error 
In  rendering  Judgment  for  the  whole  amount  due 
And  to  beoome  due,  and  the  court  made  the  proper 
order  that  tbe  proceedings  be  stayed  upon  the  pay- 
ment of  the  instalment  due,  until  further  default.*' 
And  commenting  on  this  the  court  says,  we  do  not 
understand  this  language,  however,  to  relate  to  a 
personal  Judgment,  but  only  to  a  Judgment  author- 
izing a  sale  under  the  statute.  It  also  says  it  may 
be  remarked  that  this  case  seems  to  have  been 
questioned,  if  not  overruled,  in  Thompson  v. 
Davis,  29  Ind.  964. 

In  Allen  v.  Parker,  11  Ind.  604,  where  the  Judg- 
ment was  entered  on  confession  for  tbe  amount 
due  and  to  become  due  and  for  foreclosure,  and 
that  on  the  payment  of  the  amount  due  the  pro- 
ceedings should  be  stayed  subject  to  be  enforced 
upon  a  subsequent  default  in  the  payment  of  the 
notes  not  due,  and  that  as  the  premises  oould  not 
be  sold  without  injury  the  whole  be  sold  and  the 
proceeds  appUed  agreeably  to  the  statute,  and  that 
S7  L.  R.  A« 


any  surplus  be  paid  to  the  debtor,  and  that  any 
balance  due  the  mortgagee  after  exhausting  the 
mortgaged  property  be  levied  on  other  property.and 
upon  replevin  ball  being  given  for  the  first  note  and 
interest  no  further  bail  or  stay  should  be  required 
until  further  default  be  made  in  the  premises.— it 
was  held  that  it  was  not  erroneous  to  direct  the  sa  ie- 
of  the  whole,  under  2  (Ind.)  Rev.  Sut.  p.  177,  S  630, 
authorizing  the  sale  of  the  whole  premises.  And  it 
was  held  that  the  order  that  the  balance  unpaid 
after  exhausting  tbe  mortgaged  premises  should  be 
levied  on  the  other  property  of  the  defendant,  was 
authorized  by  2  (Ind.)  Rev.  Stat.  p.  176. 6  634.  And  it 
was  further  held  that  there  was  no  error  in  render- 
ing Judgment  for  the  whole  amount  due  and  to  be- 
come due,as  that  was  the  amount  to  which  the  plain- 
tiff was  entitled  in  case  the  instalment  dues  should 
not  be  paid  and  the  whole  property  should  be  sold  to- 
satisfy  the  decree.  It  was  further  held  that  the  co  urt 
made  a  proper  order  that  the  proceedings  be  stayed 
upon  the  payment  of  the  instalment  due  until  fur- 
ther default,  and  the  order  **that  upon  replevin  bail 
being  given  for  the  amount  of  tbe  first  note  and  in- 
terest thereon  and  costs,  no  further  bail  or  stay  b» 
required  until  further  default  be  made  in  the  prem- 
ises,*' was  not  erroneous,  as  under  this  order  when 
any  instalment  became  due  previous  ones  havinir 
been  paid,  the' defendant  was  entitled  to  enter  re- 
plevin ball  for  tbe  instalment  and  thereby  stay  the 
execution.  (So  far  as  this  case  conflicts  with 
Thompson  v.  Davis,  80  Ind.  264,  it  was  overruled.) 

In  Thompson  v.  Davis,  20  Ind.  264,  which  was 
suit  on  instalment  notes,  there  was  a  decree  for  the 
whole  amount  due  and  not  due.  a  foreclosure  of  the 
equity  of  redemption  and  that  the  lands  be  sold« 
and  in  case  the  land  did  not  sell  for  sufllcient  sum 
the  residue  be  made  out  of  any  other  property  of 
the  defendant  subject  to  execution;  and  It  was  fur- 
ther ordered  that  if  the  defendant  should  pay  into 
court  tbe  first  note,  execution  should  be  stayed  un- 
til the  second  note  became  due,  and  the  same  in 
regard  to  the  second  and  third  notes.  An  assign- 
ment of  error  that  the  Judgment  was  for  more  than 
due,  was  held  unavailing  where  such  error  had  not 
been  assigned  in  the  court  below  on  a  motion  for  a 
new  trial.  It  was  further  held  that  an  omission  to 
make  an  inquiry  as  to  whether  the  land  was  di- 
visible, was  not  such  error  as  authorized  a  reversalr 
in  the  absence  of  an  effort  in  the  court  below  to 
correct  the  same  under  2  Qavin  &  H.  (Ind.)  Stat. 
I  688,  p.  206,  providing  that  where  some  instal- 
ments are  due  and  some  not,  the  court  after  final 
Judgment  shall  ascertain  whether  tbe  property  can 
be  sold  in  parcels,  and  if  so  the  court  should  direct 
so  much  only  of  the  parcels  to  be  sold  as  will  be 
sufllcient  to  pay  the  amount  then  due  on  the  mort- 
gage with  costs,  and  the  Judgment  shall  remain  and 
be  enforced  upon  any  subsequent  default  unless 
paid  before  execution.  (Overruling  Allen  v. 
Parker,  11  Ind.  604,  so  far  as  it  oonfiicts.) 

The  difference  in  these  two  cases  appears  to  be 
that  in  Allen  v.  Parker  the  finding  as  to  the  divisi- 
bility of  the  property  was  entered  as  a  part  of  the 
original  Judgment,  and  there  was  a  Judgment  en- 
tered on  confession  for  the  whole  amount,  and  i» 
Thompson  v.  Davis  it  did  not  appear  of  reoord  that 
tbe  land  oould  not  be  sold  in  parcels,  but  the  view- 
taken  by  the  court  in  that  case  was  that  it  was  not 
the  duty  of  the  court  to  make  the  inquiry|UndeF 
tbe  statute  until  after  final  Judgment,  3^lC 
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the  grantee  been  inserted  in  the  aadgnment  of 
the  mortgage  on  or  before  September  8, 1892, 
when  the  lorecloeure  sale  was  made?  If  it 
had  not  been,  the  legal  title  to  the  mortgage 
^was  then  still  in  the  Lombard  Company  and 
the  foreclosure  was  right  and  regular.  If  it 
bad  been,  the  title  had  vested  in  Cutler,  and 
the  foreclosure  should  have  been  made  in  his 


name.  The  testimony  on  this  issue  Is  uncon- 
tradicted, and  It  permits  but  one  conclusion. 
It  is  that  when  the  assignment  was  sent  from 
Kansas  City,  where  it  was  executed  by  the 
Lombard  Company,  to  Boston,  where  it  was 
delivered  to  Cutler,  the  name  of  the  grantee 
was  blank.  It  is  that  the  name  was  blank  in 
it  when  it  was  delivered  to  Cutler,  and  that  the- 


For  stay,  see  also  Wylie  v.  McMakin,  S  Md.  Cb. 
418;  Baker  ▼.  Lehman,  Wrl^ bt  (Oblo)  SO. 

y.SaU. 
a.  ValidUyof, 

In  some  cases  sales  were  held  void  wbere  made  by 
a  trustee  to  antioipate  another  sale  advertised  by 
him  under  tbe  same  deed.  So,  exeoutloo  sales, 
where  the  property  was  held  in  trust,  and  sales  that 
were  ezoessive,  and  sales  made  subject  to  a  balance 
wblch  was  indelinlte  In  amount,  were  held  invalid. 
But  other  cases  have  sustained  sales  where  the  de- 
cree was  excessive  and  where  the  equity  of  redemp- 
tion was  sold  under  execution.  The  mortgairor 
has  no  right  to  the  surplus  until  the  debt  is  satis- 
fied. 

So,  a  sale  under  a  trust  deed  on  an  instalment 
note  was  set  aside  where  the  trustee  having  adver- 
tised a  sale  for  the  first  note  under  a  deed  of  trust 
maturing  all  notes  on  the  nonpayment  of  any,  then 
at  tbe  request  of  the  holder  of  the  other  notes  ad- 
vertised and  made  a  sale  for  him  at  an  earlier  day 
than  that  adyertised  for  the  sale  under  the  first 
note,  and  again  sold  the  premises  for  the  first  note. 
The  court  ordered  a  new  sale  and  the  payment  of 
tbe  other  notes  in  tbe  order  of  their  maturity,  and 
held  that  tbe  trustee  had  no  power  to  make  a  seo- 
ond  sale.    Koester  y.  Burke,  81  111.  488. 

And  an  execution  sale  on  a  judgment  on  the 
vendor's  first  instalment  note  gave  the  purchaser 
no  title  where  the  property  was  held  by  a  trustee 
under  a  contract,  giving  the  trustee  power  to  sell, 
take  notes,  and  secure  title  bonds  and  make  titles 
on  payment  of  consideration,  under  How.  &  H. 
(Miss.)  Stat.  849, 1 20,  providing  that  estates  held  *Mn 
trust  shall  be  subject  to  like  debts  and  charges  of 
tbe  persons  to  whose  use  or  to  whose  benefit  they 
were  or  shall  be  respectively  holden  or  possessed, 
as  they  would  have  been  subject  to,  if  those  per- 
Bons  had  owned  the  like  interest  in  the  things 
holden  or  possessed,  as  they  own  or  shall  own  in 
tbe  use*  or  trust  thereof,**  and  644,  providing  that 
when  the  sherllf  shall  sell  lands  and  tenements, 
it  shall  be  his  duty  to  make  such  deeds  as  may  be 
necessary  to  vest  in  the  purchaser  all  the  right, 
title,  or  interest  of  the  debtor  or  defendant  either 
in  law  or  in  equity.  It  was  held  that  the  vendee 
had  no  interest  which  could  be  sold  under  execu- 
tion. Goodwin  v.  Anderson,  6  Smedes  &  M.  180. 
See  Thompson  v.McOill,  Freem.  Ch.  (Miss.)  401. 

And  a  sale  by  a  sheriflT  for  the  nonpayment  of 
two  Instalment  notes,  part  of  the  amount  secured 
by  a  mortgage,  was  void,  where  he  sold  the  east  half 
of  an  improved  lot  for  more  than  the  amount  due, 
when  he  was  requested  to  sell  a  vacant  lot  first 
which  was  covered  by  the  mortgage,  and  a  pur- 
chaser was  present  ready  to  bid  for  it  at  least  the 
amount  of  the  debt,  under  Iowa  Code,  S  2091,  pro- 
viding that  as  far  as  practicable  the  property  sold 
must  be  only  sulBcient  to  satisfy  the  mortgage 
foreclosed.  Orapengether  v.  Fejervary,  9  Iowa, 
168,  74  Am.  Dec.  886. 

Only  so  much  of  the  property  should  be  sold  on 
foreclosure  as  will  be  sufficient  to  satisfy  the 
amount  due,  and  costs,  wbere  the  property  is 
susceptible  of  division.  Bank  of  Ogdensburgh  v. 
Arnold,  6  Paige,  88. 

And  a  sale  under  statutory  foreclosure  was  in- 
valid, wbere  It  was  made  subject  to  the  instalments 
STLuRA. 


not  due,  the  amount  of  which  was  notstated  inthe- 
notioe.   Jencksv.  Alexander,  11  Paige,  619. 

In  Jencks  v.  Alexander,  11  Paige,  619,  the  ques> 
ion  as  to  whether  mortgaged  premises  ooul;l  be- 
sold  upon  a  statutory  foreclosure  subject  to  the- 
payment  of  the  future  instalments  which  are  to  bo- 
come  due  on  a  bond  and  mortgage,  even  if  the- 
amount  of  such  future  instalments  are  stated  iu 
the  notice,  was  not  decided. 

But  a  foreclosure  and  sale  were  not  void  where 
the  complainant  owned  only  a  part  of  the  mortgage 
debt,  and  claiming  too  much  did  not  render  the  sale 
void.    Batterman  v.  Albright,  6  N.  Y.  8.  R.  384. 

And  a  sale  of  the  equity  of  redemption  under  ex- 
ecution by  an  indorsee  of  a  mortgage  note  was  sus- 
tained, where  such  party  subsequently  became  tbe- 
assignee  of  the  mortgage  and  sold  tbe  premises  un- 
der power  of  sale.    Andrews  v.  Fiske»  101  Mass.  4Si- 

b.  tifeetof. 

Tbe  purchaser  of  an  equity  of  redemption  on  an> 
execution  sale  for  the  last  instalment  notes  se- 
cured by  mortgage  was  not  personally  liable  for 
the  prior  instalments,  all  the  notes  having  been  as- 
signed.   Stevenson  v.  Black,  1 N.  J.  Bq.  888. 

And  the  proceeds  of  a  sale  under  a  trust  deed  for 
two  instalment  notes  should  t>e  applied  to  the  pay- 
ment of  the  note  not  due,  where  the  sale  realized 
more  than  the  amount  due.  This  trust  deed  pro- 
vided that  a  sale  might  be  made  upon  default  and 
the  surplus  should  be  returned  to  tbe  mortgagor. 
It  was  held  that  the  **surplus*'  meant  the  excesa 
over  the  whole  debt.    Fryar  v.  Fryar,  62  Miss.  206. 

And  a  mortgagor  had  no  right  to  the  surplus 
produced  by  a  sale  of  one  tract  for  one  instalment 
note,  where  the  sale  was  under  a  power  in  a  mort- 
gage covering  several  tracts,  and  some  of  the  notea 
were  not  due  and  unpaid.  The  court  held  that  the 
mortgagor  had  no  right  to  any  surplus  until  all  tho 
notes  were  paid.  The  mortgage  provided  that  the 
proceeds  of  a  sale  should  be  first  applied  to  the  ex- 
penses of  the  trust  and  next  to  whatever  might  be 
in  arrear  and  unpaid  on  said  notes  or  either  of 
principal  or  interest,  and  the  residue,  if  any,  should 
be  paid  to  the  mortgagor  or  his  representatives. 
Hulford  V.  Gottberg,  64  Mo.  271. 

An  action  of  foreclosure  and  sale  by  the  holder 
of  one  purchase-money  note  secured  by  vendor's 
lien  acquired  no  advantage  over  the  holder  of  the 
other  note  for  foreclosure  pro  rata  against  the 
same  land.   Robertson  v.  Ouerin,  60  Tex.  817. 

And  a  purchaser  at  a  sale  to  enforce  a  purchase- 
money  note  acquiring  title  to  the  whole  tract  ob- 
tained an  interest  in  the  tract  proportionate  to  that, 
the  note  upon  which  the  Judgment  was  rendered 
bore  to  the  entire  purchase  money,  where  tbe  notea 
were  held  by  dllferent  devisees,  to  whom  they  had 
been  given  by  an  execution  in  partitioning  the  es- 
tate.   McDonough  v.  Cross,  40  Tex.  251. 

And  where  the  holder  of  one  of  several  notes, 
given  by  an  executor  to  several  devisees  secured 
by  a  title  bond  took  possession  after  maturity  of  a. 
part  of  tbe  land,  he  could  not  be  evicted  by  one  of 
the  other  tenants  in  common  nor  by  one  holding 
under  proceedings  to  enforce  the  payment  of  one- 
of  the  other  notes  against  the  land.  McDonough  v.. 
Cross,  40  Tex.  26L 


For  void  sale,  see  Keith  v.  McLaughlin,  106  Ala.. 

"         t^oogle 


889;  Boraar  v.  West,  87  Tex.  809. 
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iiiTariable  custom  of  the  Boston  office  was  to 
•deliver  the  assign  meats  of  the  mortgages, 
-which  the  company  sold,  without  inserting 
therein  the  names  of  the  assignees,  unless  the 
purchasers  expressly  requested  the  insertion 
-of  their  names,  and  that  no  such  request  was 
made  in  this  case.  It  is  that  the  Lombard 
-Company  wrote  to  Cutler  on  October  10,  1892, 


more  than  one  month  after  the  foreclosure 
sale,  that  it  wished  for  the  assignment;  that 
on  October  18, 1898,  he  deliyered  it  back  to 
that  company  at  its  Boston  office;  that  the  offi- 
cers there  sent  it  to  the  Kansas  City  office; 
that  it  was  then  delivered  to  D.  Q.  Ettien  and 
T.  H.  Hull,  the  attorneys  of  the  Lombard  Com- 
pany, who,  on  December  24,  1898,  caused  it 


VI.  Redemption;  right  to. 

Generally  the  holder  of  a  junior  note  secured  by 
lien,  who  Is  not  a  party  to  a  foreclosure  on  a  note 
•havinflr  a  senior  lien,  is  entitled  to  redeem  from  the 
-foreclosure  in  that  suit.  Preston  v.  Hodflren,  SO  III. 
66;  Murdock  v.  Ford,  17  Ind.  52;  Walker  v.  Sohrei- 
ber,  47  Iowa,  S29;  Davis  v.  Lan«8dale,  41  Ind.  889; 
•Grattan  v.  Wifrfflns,  Zi  Cal.  S8. 

So,  the  holder  of  a  junior  Hen  note  secured  by 
the  same  mortgafre  was  entitled  to  redeem  from  the 
«ale  for  the  first  note,  and  could  have  the  premises 
resold  to  satisfy  his  note  and  to  reimburse  him  for 
the  amount  paid  by  him  on  bis  redemption.  Pres- 
ton V.  Hodf^en.  50  111.  5A. 

And  a  party  holdlnflr  a  junior  note  secured  by  a 
mortjracre,  who  was  not  a  party  to  a  suit  to  fore- 
close by  the  holder  of  a  senior  note,  was  not  af- 
fected by  the  foreclosure  and  was  entitled  to  re- 
deem.   Murdock  v.  Ford,  17  Ind.  62. 

And  the  bolder  of  the  junior  notes  secured  by  a 
inortfiraffe  had  the  rlirht  to  redeem  from  a  foreolo- 
■sure  sale  for  the  amount  of  the  senior  notes,  where 
he  was  not  a  party  to  such  foreclosure  suit.  It  was 
-said  that  "to  a  suit  to  foreclose,  a  junior  mortfragee 
.is  certainly  a  proper,  if  not  a  necessary,  party." 
Hurdock  v.  Ford,  17  Ind.  62. 

So,  a  bolder  of  one  Instalment  note  under  a  mort- 
^|raffe  securlnjr  several  who  was  not  made  a  party  in 
a  foreclosure  suit  in  a  prior  mortfrajre  had  a  right 
to  redeem  from  that  decree.  As  to  whether  a  pur- 
chaser under  a  foreclosure  of  junior  Instalment 
notes  on  the  second  mortiraflre  would  have  a  right 
'to  redeem  from  the  foreclosure  on  the  prior  notes 
'Under  the  same  mortgage,  not  having  been  made  a 
party,  was  not  decided,  where  it  was  not  claimed  in 
'the  pleadings.    Walker  v.  Schreiber,  47  Iowa,  529. 

A  mortgagee  was  entitled  to  redeem  from  a  sale 
-under  foreclosure  of  a  note  assigned  by  him,  where 
he  held  a  subsequent  note  secured  by  the  same 
mortgage  and  was  a  party  to  the  foreclosure  suit, 
and  the  decree  provided  for  postponing  the  sale 
after  satisfaction  of  the  prior  note  until  the  sub- 
sequent note  was  due,  and  the  property  sold  for 
only  enough  to  pay  the  assigned  note,  and  the  right 
of  redemption  was  exercised  before  the  deed  was 
made,  under  Ind.  Stat.  1861,  providing  that  when 
real  property  shall  be  sold  on  an  order  of  sale  or 
decree  a  mortgagee  or  jadgment  creditor  having  a 
lien  may  redeem  such  real  property  within  one  year 
by  paying  to  the  purchaser  or  clerk  of  court  the 
purchase  money  with  interest.  It  was  not  decided 
whether  or  not  the  mortgagee  had  a  lien  either  by 
his  mortgage  or  by  his  judgment  In  the  same  case; 
but  it  was  held  that  his  claim  was  so  far  separate 
and  distinct  from  that  of  bis  assignee  that  he  was 
entitled  to  exercise  the  right  to  redeem  as  a  junior 
encumbrancer.    Davis  v.  Langsdale,  41  Ind.  999. 

In  GratUn  v.  Wiggins.  28  Cal.  28,  It  was  said  that 
the  holders  of  the  last  Instalment  notes,  who  were 
not  parties  to  an  action  to  foreclose  a  mortgage 
brought  by  the  holder  of  the  first  instalment  note, 
had  the  right  to  redeem  from  the  sale  under  such 
forecloeuro. 

But  a  redemption  from  a  sale  on  a  subsequent 
note  was  not  allowed  to  the  holder  of  a  prior  note, 
where  there  had  been  a  prior  redemption  by  the 
.grantee  of  the  debtor  and  the  first  sale  exhausted 
-the  mortgage  lien.    Todd  v.  Davey,  60  Iowa,  532. 

A  suit  to  foreclose  the  equity  of  redemption  on 
the  first  Instalment  on  a  mortgage  In  another  state 
«7  L.  R.  A. 


did  not  authorise  a  redemption  from  the 
where  the  mortgagee  obtained  poooeesion  and  s 
year  had  elapsed,  and  the  mortgagee  broug-bt  a  sub- 
sequent suit  in  this  state  and  obtained  Judgment 
for  the  iMlanoe,  less  the  value  of  the  landa  recov- 
ered in  the  first  suit.  It  was  further  held  that  tte 
bringing  of  a  seoond  suit  to  obtain  Judgmeot 
for  the  remaining  instalments  did  not  open  the 
first  foreclosure.    Wilson  v.  Wilson,  4  Iowa,  309. 

For  effect  of  redemption,  see  also  infm,  VTT.  e. 

For  redemption,  see  also  Burroughs  v.  Ellis,  71 
Iowa,  649;  Vansant  v.  Allmon.  23  III.  80:  Hensley  v. 
Whiflln,  54  lowae^  556:  Kemerer  v.  Boume8«58  Iowa, 
172;  McCurdy  v.  Clark,  27  Mich.  445. 

vn.  As  affected  by  prior  proceedings. 

a.  Where  the  prior  f/roeefdlno  is  inco^d  or  iiuicjl- 
dent. 

Prior  proceedings  will  not  be  a  bar  to  further 
proceedings  under  the  same  mortgage  where  tha 
first  are  Invalid,  void,  or  ineffectual. 

A  suit  by  the  holder  of  an  instalment  note,  and 
an  arrest  upon  mesne  process,  and  a  discharge  bj 
the  debtor,  did  not  prevent  a  foreclosure  of  a 
mortgage  for  such  debt.  It  was  said  that  it  would 
have  been  different  if  the  arrest  had  been  under 
final  process.   Terry  v.  Woods,  6  Smedes  ft  M.  Idi. 

A  sale  of  mortgaged  premises  under  execution  ai 
law  for  a  part  of  the  mortgaged  debt  gave  no  title 
to  the  purchaser  as  against  the  mortgagee,  where 
there  had  been  no  previous  surrender  uf  the  legal 
title  by  the  motgagee,  although  be  was  present  at 
the  sale  without  objection  and  received  from  the 
sheriff  the  proceeds  of  the  sale.  The  oourt  held 
that  this  did  not  l>ar  a  recovery  by  the  mortgagee 
in  an  action  of  ejectment  against  the  purchaser  at 
execution  sale.    Barker  v.  Bell.  87  Ala.  854. 

In  Barker  v.  Bell,  87  Ala.  854,  the  cases  in  Ohio 
and  Pennsylvania  were  distinguished,  on  the 
ground  that  in  Alabama  mortgaged  lands  could  not 
be  sold  under  execution  at  law  for  a  mortgage 
debt,  but  could  be  in  Pennsylvania  and  in  Ohio  and 
that  in  the  latter  state  the  decisions  were  based 
upon  statutes  requiring  appraisal  and  also  on  the 
further  ground  of  estoppel.  It  was  held  that 
the  law  of  estoppel  in  an  action  at  law  differs  in 
Alabama  from  that  of  Ohio  or  Pennsylvania. 

A  judgment  upon  one  note  was  no  bfU'  to  a  fore* 
closure  upon  that  and  a  subsequent  note,  where  the 
execution  levy  upon  such  judgment  had  been 
released  by  reason  of  a  prior  equity.  Applegate  v. 
Mason,  13  Ind.  75. 

b.  Where  the  partiee  are  different. 

Prior  proceedings  will  not  bar  a  foreclosure  by 
another  party  who  was  not  a  privy  to  or  bound  to 
take  notice  of  them. 

So,  in  a  suit  to  foreclose  a  vendor's  Hen  note  by  sn 
assignee  of  one  note,  the  assignor  who  held  another 
purchase- money  note  was  a  necessary  party,  and  a 
decree  made  in  that  case  without  making  him  a 
party  did  not  devest  his  lien  for  a  note  which  he  had 
not  assigned  where  the  notes  were  on  an  equality  ai 
to  liens.    Pugh  v.  Holt,  27  Miss.  461. 

And  a  decree  of  foreclosure  in  favor  of  some 
mortgagees  for  their  debts  was  not  a  bar  to  a  suit 
of  foreclosure  by  another  mortgagee  where  all  the 
mortgagees  held  under  the  same  instrument,  and 
the  complainant  in  the  last  action  was  not  a  partj 
to  the  prior  one.  It  was  aliOvheld  that  the  rule  la 
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to  be  recorded  in  the  register's  office  at  Minne- 
apolis. That  is  the  day  on  which  the  name  of 
«  grantee  first  appears  in  this  assignment,  ac- 
•cordinff  to  the  evidence  in  this  record.  Cutler 
and  all  to  whose  possession  the  assignment 
was  traced  from  the  time  when  it  was  delivered 
by  the  Kansas  City  office  to  the  Boston  office, 
-with  the  name  of  the  lissignee  blank,  until  it 


was  delivered  to  the  attorneys  of  the  Lombard 
Company,  at  some  time  after  October  18,  1892, 
were  carefully  examined,  and  testified  that 
they  did  not  insert  the  name  of  the  grantee  in 
the  assignment,  and  that  they  did  not  know 
the  handwriting  in  which  it  was  inserted. 
There  is  but  one  conclusion  that  can  be  justly 
drawn  from    this  evidence.     It   is  that  the 


<»Me  where  a  mortira«re  to  one  person  seourlnir 
•everal  notes  was  reirarded  as  a  separate  mortfraire 
for  each  note  did  not  apply.  Ab  to  whether  the 
mortflragee  was  entitled  to  share  in  the  proceeds  of 
the  flret  decree  was  not  decided  as  the  sale  had  not 
been  made  when  this  Buit  was  oommeneed.  Good- 
all  ▼.  Mopley,  45  Ind.  8S6. 

A  foreclosure  of  one  note  in  a  mortflrage  securing 
•everal  notes  to  several  mortgagees  was  not  a  bar 
to  a  subsequent  suit  to  foreclose  where  such  second 
•ult  was  brought  by  another  one  of  the  mortgagees. 
It  was  laid  that  if  he  was  a  purchaser  under  the 


act,  1 248,  providing  that  a  mortgage  given  to  secure 
instalments  due  at  dilTerent  times  may  be  foreclosed 
when  any  one  or  more  instalments  are  due,  and  if 
the  property  cannot  be  sold  in  portions  without 
injury  to  the  parties  the  whole  may  be  sold.  Orat- 
tan  V.  Wiggins,  28  Cal.  28. 

And  a  judgment  of  foreclosure  and  sale  for  part 
of  the  notes  secured  by  a  mortgage  barred  an  action 
of  foreclosure  of  other  notes  secured  by  the  same 
mortgage  where  such  prior  action  was  had  under 
the  Florida  statute  for  the  foreclosure  of  mortgages 
by  the  courts  of  common  law  by  the  assignee  of  the 


first  foreclosure  he  would  not  be  barred,  as  this  |  notes,  and  the  second  action  was  by  an  assignee  of 


would  not  merge  his  claim  under  the  mortgage. 
The  court  said  tbat  the  giving  of  one  mortgage 
to  several  persons  to  secure  separate  obligations  to 
each  was  an  economical  equivalent  to  the  giving  of 
separate  mortgages  to  each  without  priority,  when 
the  obligations  all  mature  at  the  same  time.  Mol&tt 
T.  Roche,  76  Ind.  75. 

And  a  foreclosure  by  the  holder  of  a  Junior  note 
was  no  bar  to  a  foreclosure  suit  by  the  holder  of 
the  senior  note,  where  the  holder  of  the  senior  note 
was  not  a  party  to  the  other  foreclosure.  Sangster 
▼.  Love,  11  Iowa,  680. 

So,  a  sale  under  foreclosure  action  on  the  second 
and  third  instalment  notes  was  not  a  bsr  to  fore- 
closure proceedings  under  the  first  note  against  the 
same  property,  where  proceedings  were  by  different 
assignees,  and  the  holder  of  the  first  note  was  not 
made  a  party  to  the  first  foreclosure.  Studebaker 
Bros.  Mfg.  Co.  V.  McCargur,  20  Neb.  600. 

And  a  decree  of  foreclosure  in  favor  of  the  holder 
of  an  instalment  note  was  not  a  bar  to  a  subsequent 
foreclosure  by  the  assignee  of  another  note,  where 
the  holder  of  such  notes  was  entitled  to  share  pro 
rata,  and  was  not  made  a  party  to  the  prior  pro- 
oeedlng.    Todd  v.  Crcmer,  88  Neb.  480. 

The  holder  of  a  purchase- money  note  was  not 
barred  from  foreclosing  his  Hen  against  the  land 
by  a  foreclosure  and  sale  on  a  prior  note,  where  he 
was  not  a  party  to  such  proceedings.  Dean  v.  Hud- 
son, Texas  Unreported  Cases,  865:  McDonough  v. 
Cross,  40  Tex.  251;  Robertson  v.  Ouerln,  60  Tex.  817. 

A  sale  under  a  trust  deed  for  one  note  was  no  bar 
to  an  action  to  foreclose  other  notes  held  by  other 
parties  who  had  no  notice  of  the  first  pale,  as  the 
purchaser  took  the  title  encumbered  with  the  trust 
for  the  unpaid  notes.    Shields  v.  Dyer,  86  Tenn.  41. 

c.  Where  t?i6  lien  iaexhawted. 

In  Curtis  v.  Cutler  it  was  held  that  a  foreclosure 
and  sale  of  mortgaged  premises  for  a  part  of  the 
mortgage  debt  exhausts  the  lien,  and  the  purchaser 
and  lien  cred iters  who  redeem  from  him  take  the 
property  entirely  discharged  from  the  mortgage. 
This  is  In  accord  with  the  weight,  of  niithority. 

A  foreclosure  proceeding  for  a  part  will  bar  a 
subsequent  foreclosure  proceeding  under  the  same 
mortgage,  where  the  prior  procee<11ng  exhausted 
the  rights  under  the  mortgage  against  the  land. 
Grattan  v.  Wlirglns.  28  Cnl.  28;  Wilgon  v.  Hsyward, 
2  Fla.  27:  Hains  v.  Mann,  68  111.  364:  RoltinH  v.  Swain, 
«8  111.  107;  ^mith  v.  Smith,  ^  111.  198;  Poweshiek 
County  V.  Dennison,  36  Iowa.  2U,  14  Am.  itep.  521; 
Dick  V.  Moon,  26  Minn.  809;  Buford  v.  Smith,  7  Mo. 
40). 

So,  a  foreclosure  and  sale  on  the  maturity  of  an 
instalment  note  operated  as  an  extinguishment  of 
the  mortgage  on  such  premises,  under  Cal.  prac. 
87  T^  R.  A. 


other  notes  under  the  same  statute.  It  was  held 
that  the  first  section  of  the  law  of  mortgages  con- 
templated the  plaintiff  to  be  the  owner  of  the  entire 
Interest,  in  saying  that  the  "assignees,  eta,  may 
take  the  same  remedies  which  any  mortgagee  can 
take  for  the  foreclosure  of  any  mortgage,  and  for 
the  recovery  of  the  money  secured  thereby.'*  The 
court  held  that  under  the  first  Judgment  if  enterod 
as  prescribed  by  the  statute,  the  defendant  was 
barred  and  foreclosed,  and  all  persons  under  him, 
from  all  right  and  equity  of  redemption,  the  pur- 
chaser getting  his  right,  as  well  as  that  of  the 
plaintiff  in  execution,  and  being  substituted  to 
the  place  of  l>oth,  and  that  the  defendant  had  no 
further  Interest,  but  that  the  proper  course  was  to 
go  against  the  purchaser  as  the  proper  party  to  the 
petition,  according  to  the  terms  of  the  statute  Itself. 
The  court  further  held  that  in  Imposing  upon  the 
common-law  courts  the  duty  hitherto  discharged 
in  equity  the  rules  of  equity  should  apply,  and  the 
Judgment  of  foreclosure  was  set  aside  and  petition 
dismissed  without  prejudice  to  the  right  to  file  a 
bill  in  chancery  so  as  to  protect  the  Interest  of  the 
various  parties  as  far  as  possible.  Wilson  v.  Way- 
ward. 2  Fla.  27. 

And  a  foreclosure  and  sale  for  one  instalment 
note  was  a  bar  to  a  foreoleaiiffe  against  the  same 
property,  where  the  second  foreclosure  was  upon 
a  prior  note  and  both  notes  were  held  by  the  same 
party.  The  court  said  that  a  sale  under  a  power  in 
a  mortgage  or  a  foreclosure  In  chancery  could  only 
be  for  the  amount  then  due,  and  that  this  would 
release  the  security  for  the  amount  not  due.  Rains 
V.Mann,  88  111.  284. 

A  decree  of  foreclosure  and  sale  for  part  of  the 
debt  barred  an  action  at  law  for  the  remainder 
where  the  decree  ordered  the  sale  subject  to  a  Hen 
to  secure  the  portion  not  then  due,  and  the  holder 
of  such  notes  purchased  the  premises  at  the  fore- 
closure sale,  and  all  the  notes  were  held  by  the 
same  party.    Mines  v*.  Moore,  41  111.  273. 

So,  a  foreclosure  and  sale  of  the  mortgaged  land 
for  part  of  the  notes  was  a  bar  to  a  subsequent 
foreclosure  for  an  unpaid  note,  where  the  holder 
of  the  same  was  the  purchaser  of  the  mortgaged 
premises,  as  It  operated  as  a  merger  of  the  legal 
and  equitable  title  and  was  a  satisfaction  of  the 
mortgage.    Robins  v.  Swain,  88  111.  197. 

In  Smith  v.  Smith,  82  lU.  198,  where  a  party 
brought  suit  to  foreclose  a  mortgage  on  some  of 
the  Instalment  notes  which  were  due.  It  was  said  that 
if  the  party  elected  to  sell  under  the  power,  or  to 
foreclose  in  chancery,  he  could  only  sell  or  fore- 
close for  the  amount  then  due  according  to  the 
terms  of  the  mortgage,  and  this  of  necessity  would 
be  a  release  of  the  security  for  the  amount  not  due. 
In  this  case  the  mortgage  provided  that  if  default 
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oame  of  the  grantee  was  not  inserted  in  this 
instrument  until  after  it  came  into  the  hands 
of  the  attorneys  of  the  Lombard  Company,  in 
the  latter  part  of  October,  1892,  almost  two 
months  after  the  foreclosure  sale.  This  con- 
clusion is  irresistible,  both  as  a  matter  of  fact 
and  as  a  matter  of   law.    The  inference  is 


conclusiTC,  as  a  matter  of  fact,  becauae  the  t» 
timony  is  uncontradicted  that  there  was  do 
name  of  any  grantee  in  the  assignment  wheoit 
was  delivered  to  Cutler,  and  that  no  one  to 
whose  hands  it  was  traced  inserted  it,  or  knew 
of  its  insertion  or  existence  in  the  instmmcst 
thereafter,  before  it  was  presented  to  the  resiv 


should  be  made  fn  the  payment  of  the  said  notes  or 
any  part  thereof,  it  should  be  lawful  for  the  mort- 
gRgee  to  sell  and  dispooe  of  the  same  and  all  benefit 
and  equity  of  redemption  of  the  mortgaffor  at 
public  sale. 

A  decree  of  foreclosure  and  sale  for  interest  was  a 
bar  to  a  foreclosure  oo  thesame  land  for  the  balance. 
The  foreclosure  was  on  a  school-land  ooutract, 
under  Iowa  Code,  1 106SB,  providins:  that  on  the  fail- 
ure to  pay  interest  it  shall  l^e  lawful  for  the  school- 
fund  commissioner  to  consider  the  contract  as  for- 
feited and  proceed  to  sell  the  land  anew  or  to  collect 
the  same  by  suit.  In  this  case  the  decree  directed 
the  sale  of  the  land  for  the  purpose  of  satisfyioff 
the  judfrment  rendered  for  the  interest  unpaid,  and 
under  this  decree  the  land  was  sold  without  lim- 
itation, condition,  or  reservation.  Poweshiek 
County  V.  Dennison,  86  Iowa,  844, 14  Am.  Bep.  621. 

Bo  where  the  holder  of  four  mortsrage  notes  as- 
signed them  and  executed  a  mortgage  on  his  own 
property  to  secure  two  of  them,  which  was  fore- 
closed first  and  the  two  notes  satisfledi  and  then 
the  other  mortgage  was  foreclosed  and  satisfied  the 
other  notes,  it  was  held  that  the  lien  was  exhausted, 
and  that  although  the  assignor  had  a  right  to  en- 
force the  two  notes  paid  out  of  his  property  against 
the  mortgagor  his  remedy  was  against  the  sur- 
plus prooeeds  of  the  foreclosure  sale  or  against  the 
mortgagor  personally.    Dick  v.  Moon,  26  Minn.  800. 

In  Dick  V.  Moon,  26  Minn.  800,  it  was  said  that  the 
case  of  Watkins  v.  Hackett,  80  Minn.  106,  was  de- 
cided under  a  statute  dllfering  materially  from  that 
In  this  case,  and  that  even  if  this  was  not  so  that 
case  would  not  be  authority  for  the  suggestion  that 
the  mortgagee  in  a  mortgage  payable  in  instalments 
might  wait  until  the  entire  mortgage  debt  became 
due  and  then  have  as  many  foreclosures  and  as 
many  sales  of  the  same  tract  of  land  as  there  were 
instalments. 

And  a  sale  under  foreclosure  for  a  part  of  the  debt 
barred  a  subsequent  action  to  foreclose  the  same 
mortgage  for  the  remainder  as  against  the  same 
land,  where  the  mortgage  was  held  by  one  person. 
Buford  V.  Smith,  7  Mo,  480. 

The  holder  of  one  or  more  of  a  series  of  notes  se- 
cured by  a  concurrent  mortgage  of  real  estate  was 
not  entitled  to  a  pro  rala  share  in  the  net  prooeeds 
from  a  sale  of  the  mortgaged  property,  at  the  suit 
of  a  holder  of  the  other  notes,  in  an  hypothecary 
action,  where  the  obligation  was  not  inscribed, 
under  La.  Const.  1879,  art.  176,  providing  that  no 
mortgage  or  privilege  on  immovable  property  shall 
affect  third  persons  unless  recorded  or  registered 
In  the  parish.  It  was  said  that  if  it  had  been  in- 
scribed the  action  would  have  been  sustained  under 
La.  Code  Pr.  art.  686,  providing  that  when  the  seis- 
ing creditor  has  a  privilege  or  special  mortgage  on 
the  property  seized  for  a  debt  of  which  all  the  in- 
stalments are  not  yet  due,  he  may  demand  that  the 
property  be  sold  for  the  whole  of  the  debt  provid- 
ing it  be  on  such  terms  of  credit  as  the  original 
contract  for  instalments  not  due,  and  art.  TOO,  pro- 
viding the  hypothecary  action  lies  against  the  pu^ 
chaser  of  a  property  seized,  which  is  subject  to  priv- 
ileges or  mortgages  in  favor  of  such  creditors  as 
have  said  privileges  and  mortgages,  under  the  same 
rules  and  restrictions  as  are  applicable  to  the  third 
possessor  of  a  mortgaged  property,  Lovell  v. 
Cragin,  186  U.  8. 180, 84  L.  ed.  872. 

In  Cod  wise  v.  Taylor,  4  Sneed,  846,  it  was  said  tb^t 
a  suit  to  foreclose  a  vendor's  lien  as  to  part  wouia 
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exhaust  the  lien  upon  that  tract  as  to  ibe  remis- 
ing portion  unpaid. 

So  asale  under  a  trust  deed  was  a  bar  to  farttacr 
proceedings  under  the  trust  deed. 

A  seizure  and  sale  under  a  second  tnataiiiKiit 
note  bfured  a  subsequent  seizure  under  a  prior  io- 
stalmentnote,  where  the  second  note  was  assvotU 
and  the  prior  note  was  held  by  the  assignor  of  ibe 
second  note.  The  court  held  that  the  Hen  of  tie 
first  instalment  note  was  lost  by  failure  to  eafon» 
the  same  until  the  second  became  due,  and  thai  the 
sale  under  the  mortgage  destroyed  Its  force. 
Parkins  v.  Campbell,  6  Mart.  N.  a  14A,  16  Am.  Dec 
188. 

And  a  sale  for  an  instalment  note  under  a  pom 
in  a  mortgage  operated  as  a  discharge  and  bar  t» 
further  foreclosure  prooeediugs,  where  the  asae 
were  instituted  by  thesame  party  who  sold  tosatitfr 
the  instalment  note,  as  a  sale  under  Mich.  Rev.  Sux. 
8v  title  8,  pt  8,  providing  for  a  fozedoaure  by  ad- 
vertisement, disencumbered  the  estate  of  that 
mortgage.  It  was  said  that  the  holder  of  the  mort- 
gage might  have  bidden  the  whol^  amount  oofxsid 
and  obtained  the  interposition  of  a  ooart  of  equity 
to  protect  the  balance,  and  it  was  also  aaid  that  tfa» 
property  might  have  been  sold  charged  expieastr 
with  the  payment  of  the  future  instalmentL 
Kimmell  ▼.  Willard,  1  Dougl.  (Mich.)  UT. 

See  MoCurdy  v.  Clark,  27  Mich.  44&. 

And  a  sale  for  an  instalment  and  interest  oo  m 
instalment  not  due  under  a  power  of  sale  in  a  deed 
of  trust  was  a  bar  to  a  foreclosure  action  for  a  sab- 
sequent  instalment.  The  court  held  that  UidtL 
Comp.  Laws,  I  6018,  preserving  a  lien  for  subse- 
quent instalments  on  a  foreclosure  the  same  ss  if 
each  instalment  was  secured  by  a  separate  mort- 
gage, did  not  apply  to  a  case  of  f  oreolosure  under 
the  statute  by  advertisement  ft>r  interest  on  a  dete 
not  due  if  the  sale  was  not  made  subject  to  tke 
principal  debt.    Miles  v.  Skinner.  42  Mich.  181. 

In  Fowler  v.  Johnson,  26  Minn.  888,  it  was  said 
that  a  sale  of  all  the  property  under  a  power  in  the 
mortgage  for  an  instalment  exhausted  the  lien  of 
the  mortgage  as  to  the  remainder,  under  Miniu 
Gen.  Stat.  chap.  81, 1 4,  providing  that  if  the  mort- 
gaged premises  are  separate  traots  only  so  modi 
shall  be  sold  as  will  satisfy  the  instalment  due:  but 
if  not  separate  traots  the  whole  shall  be  sold,  and 
after  paying  the  instalment  due  the  remainder  shall 
be  applied  to  the  payment  of  that  not  due.  It 
was  held  that  a  sherilf  was  not  liable  for  payliv 
the  proceeds  of  the  sale  to  the  mortgagee  where  it 
did  not  bring  more  than  the  debt  due  and  that  which 
was  not  due. 

So,  a  sale  under  execution  is  a  bar  to  a  foredosme 
or  ad.  fa.  on  notes  secured  by  the  same  mortKais* 

And  a  sale  under  a  Judgment  for  two  flnt  in- 
stalments was  a  bar  to  a  subsequent  foreclosure  for 
an  instalment  subsequently  falling  due.  where  the 
prior  execution  sales  in  favor  of  the  same  iMrtr 
exhausted  the  land.  Freeby  ▼.  Tupper,  15  OUo» 
4m. 

A  sale  under  a  Judgment  obtained  upon  one  of 
several  bonds  secured  by  a  mortgage  was  a  bar  to  a 
subsequent  action  for  possession  under  a  foreclo- 
sure by  a  scL  fa.  and  sale  under  a  levari  fadas  for 
other  instalments,  as  the  first  sale  extinguished  the 
lien  of  the  mortgage,  and  the  proceeds  of  the  fli* 
sale  should  have  been  distributed  to  the  ben  hold- 
ers according  to  their  priority.  M'Orew  ▼•  M*l4ar 
han,  1  Penr.  &  W,  44. 
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ter,  on  December  24,  1893.  It  is  conclusiye  as 
a  matter  of  law,  because  the  condition  of  an 
inslrument  once  proved  to  exist  is  presumed  to 
continue  until  a  modification  or  addition  is 
proved.  As  the  name  of  the  grantee  was  blank 
when  the  assignment  was  deliyered  to  Cutler, 
it  must  be  presumed  that  it  continued  blank 


until  its  insertion  was  proved  by  its  appear- 
ance in  the  assignment  when  it  was  filed  for 
record,  on  December  24,  1892.  There  was 
therefore  no  assignment  of  the  mortgage  be- 
fore the  foreclosure  sale  of  September  8,  1802; 
and  the  foreclosure  by  advertisement  was  regu- 
larly and  properly  made  in  the  Dame  of  the 


And  a  sale  on  ezeoutioo  upon  a  Jud«rment  on  an 
Instalmeat  barr^  further  action  on  the  mortfrage 
lien  upon  a  further  iDStalment,  notwithstanding 
Pa.  act  March  Itt,  1830,  6th  ed.  Purd.  886,  providiDff 
that  where  the  lien  of  a  mortflrajre  upon  real  estate 
18  prior  to  other  liens  except  those  due  the  com- 
monwealth, the  lien  shall  not  be  affected  hj  any 
sale  under  a  writ  of  venditioni  ezponis.  Berger  v. 
HIester,  6  Whart.  210. 

A  sale  under  a  venditioni  on  a  Judgment  for  in- 
terest was  a  bar  to  a  scire  facias  on  a  mortgage,  as 
the  mortgage  security  was  devested  by  the  sale. 
It  was  held  that  Pa.  act  of  1880  was  intended  to 
confer  an  additional  security  on  prior  mortgages 
and  not  to  detract  from  any  advantage  enjoyed  by 
the  eldest  security.  Clarke  v.  Stanley,  10  Pa.  472. 

A  sheriir*s  sale  of  the  mortgaged  premises  upon 
a  Judgment  obtained  for  the  interest  due  upon  the 
mortgage  debt,  payable  in  /utvro,  effected  a  virtual 
foreclosure  of  the  mortgage,  extinguished  the 
equity  of  redemption  in  the  mortgagor,  transferred 
the  legal  estate  still  in  him,  and  devested  the  lien 
of  the  mortgagee  who  had  a  lien  on  the  surplua 
It  was  held  that  Pa.  act  April  6, 1880,  Purd.  460,  pro- 
tecting the  lien  of  a  mortgage  from  being  alfeoted 
by  any  sale  made  in  any  suit  of  venditioni  exponas, 
did  not  mean  a  sale  made  on  a  writ  of  venditioni 
exponas  for  the  same  debt  as  that  mentlooed  in  the 
mortgage.  West  Branch  Bank  v.  Chester,  11  Pa 
28S.  61  Am.  Dea  647. 

And  a  sale  of  an  equity  of  redemption  under  a 
Judgment  on  an  Instalment  note  held  by  an  as- 
signee was  a  bar  to  a  writ  of  entry  in  favor  of  a 
subsequent  mortgagee,  where  the  purchaser  ob- 
tained an  assignment  of  the  first  mortgage  and  paid 
the  subsequent  instalment  note  secured  therein, 
and  the  Junior  mortgagee  did  not  redeem  from  the 
■ale.     Crane  v.  March,  4  Pick.  131, 16  Am.  Deo.  820. 

In  Crane  v.  March,  4  Picik.  181, 16  Am.  Deo.  820,  the 
case  of  Atkins  v.  Sawyer,  1  Pick.  861, 11  Am.  Dec. 
188.  holding  that  the  mortgagee  cannot  levy  on  the 
equity  of  redemption  in  a  suit  upon  the  demand 
•ecured  by  the  mortgage,  was  dlBtinguished,  as  in 
this  case  the  Judgment  was  obtained  by  the  assignee 
of  a  negotiable  note. 

A  sale  under  an  execution  for  an  instalment  for 
purchase  money  was  a  bar  to  aBUbsequent  suit  by 
same  complainant  to  enforce  a  lien  upon  the  same 
land  for  a  subsequent  instalment  note,  where  a 
third  party  purchased  the  land,  as  one  sale  of  the 
land  for  the  purchase  money  exhausted  the  lien. 
Thompson  v.  McOill,  Freem.  Ch.  (Miss.)  401. 

But  in  Baldwin  v.  Jenkins,  23  Miss.  206,  which 
held  thatan  equity  of  redemption  could  not  be  sold 
under  execution,  it  was  said  of  the  case  of  Thomp- 
son V.  McGill,  Freem.  Ch.  (Miss.)  401:  "This  case  is 
irreconcilable  with  that  of  Goodwin  v.  Anderson, 
6  Smedes  &  M.  780.  Moreover  the  facts  of  that  case 
do  not  appear  fully  to  sustain  the  conclusions  of 
the  chancellor.** 

And  an  entry  under  a  mortgage  bars  an  action  at 
law  on  notes  secured  by  the  same  mortgage. 

So.  an  entry  by  a  mortgagee  to  foreclose  on  a 
mortflrage  was  a  bar  to  a  subsequent  action  at  law 
by  him  on  one  of  the  notes,  where  such  note  was 
the  only  one  due  and  unpaid  at  the  time  of  entry, 
although  an  attachment  had  been  taken  to  secure 
this  note.  The  court  held  that  the  holder  having 
elected  to  foreclose  extinguished  the  note.  Hunt 
V.  Stiles,  10  N.H.  466. 

And  an  entry  under  a  mortgage  by  an  assignee 
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of  an  instalment  note  and  mortgage  was  a  bar  to  an 
action  of  assumpsit  by  the  mortgagee  on  a  subse- 
quent instalment  note,  where  the  assignment  of 
the  mortgage  provided  "hereby  giving  and  grant- 
ing unto  the  said  Bradbury  all  the  interest  and  es- 
tate I  have  in  and  to  the  premises  therein  described, 
reserving  only  a  right  to  redeem  said  note  from 
said  Bradbury  at  any  time  within  three  years;  the 
said  Bradbury  to  have  and  to  hold  the  same  to  his 
own  use  and  behoof  forever,"  and  the  value  of  the 
land  exceeded  the  debt  due  and  that  not  due. 
The  right  to  any  allowance  from  the  value  of  the 
land  obtained  by  the  foreclosure  was  not  decided. 
Haynes  v.  Wellington.  25  Me.  468. 

d.  Whertth6limUvr€$erved. 

But  a  prior  foreclosure  is  not  a  bar  to  a  second 
foreclosure,  where  the  tirst  foreclosure  was  subject 
to  the  lien  of  the  second. 

A  sale  under  foreclosure  for  one  note  did  not  bar 
a  subsequent  foreclosure  by  the  same  partv  under 
a  subsequent  note,  where  the  first  decree  directed 
a  sale  for  the  debt  due  subject  to  the  lien  for  the 
payment  not  due,  and  redemption  from  that  sale 
was  made  by  Judgment  creditors.  It  was  said  that  if 
the  mortgagee  purchased  and  received  a  deed  for 
the  premises,  it  would  t>e  a  satisfaction  of  the 
whole  debt  under  such  decree.  Hughes  v.  Frisby* 
81  III.  188. 

And  a  sale  of  part  of  a  tract  of  land  under  fore- 
closure of  a  mortgage  for  interest  was*  not  a  bar 
to  a  subsequent  sale  of  the  remainder  under  a 
power  in  a  mortgage,  where  the  decree  of  foreclo- 
sure provided  **that  this  decree  and  Judgment  is  not 
in  any  manner  to  prevent  or  bar  the  institution  or 
commencement  of  further  proceedings  upon  said 
note  and  mortgage  to  recover  the  interest  that  may 
accrue  on  the  same,  or  the  principal,  either  in  court 
or  by  advertisement  and  sale  out  of  court*  provided 
the.same  are  not  paid  at  maturity.  This  iudgment 
and  decree  related  only  to  the  interest  mentioned, 
which  has  accrued  on  the  said  note  secured  by  said 
mortgage.'*    Pope  v.  Durant,  26  Iowa,  283. 

A  decree  foreclosing  a  mortgage  for  the  amount 
then  due,  and  declaring  a  lien  upon  the  land  for  the 
amount  not  due,  was  no  bar  to  a  foreclosure  of  the 
mortgage  for  the  payments  subsequently  matur- 
ing, as  the  latter  demand  arose  after  the  entry  of 
the  decree,  and  its  amount  was  never  Judicially  as- 
certained. No  relief  could  be  had  under  Gal.  Pr. 
act,  6  248,  providing  that  if  the  debt  is  not  all  due 
the  sale  must  cease  as  soon  as  sulBcient  property  is 
sold  to  pay  the  amount  due,  and  as  more  becomes 
due  the  court  on  motion  may  order  more  to  be 
sold,  but  if  sale  cannot  be  made  without  injury 
to  the  parties,  the  whole  may  be  ordered  sold  in  the 
first  instance  and  the  entire  debt  paid  rf>bating  in- 
terest.    McDougal  v.  Downey,  46  GaL  166. 

And  a  foreclosure  of  a  mortgage  under  a  power 
of  sale  for  one  instalment  was  no  bar  to  another 
similar  foreclosure  for  another  instalniect  note  held 
by  another  party,  each  having  equal  priority,  un- 
der Mich.  Comp.  Laws,  S  6913,  providing  that  in 
cases  of  mortgages  given  to  secure  the  payment  of 
money  by  instalments,  each  instalment  shall  be 
deemed  to  be  a  separate  and  independent  mort- 
gage, and  a  redemption  of  any  such  sale  by  the 
mortgagor  shall  have  the  like  elfect  as  if  the  sale 
for  such  instalment  had  b<^n  made  upon  a  prior 
mortgage.  It  was  further  held  that  the  holder  of 
one  instalment  note  could  not  redeem/ 
igitized  by' 
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mortgagee*  who  appeared  of  record  to  hold, 
and  in  fact  did  hold,  the  lesal  title. 

The  second  position  of  the  appellee  is  that 
he  held  the  heneflcial  interest  in  the  mortgage 
by  virtue  of  his  ownership  of  the  debt;  that 
the  Lombard  Company  held  the  leeal  title  for 
his  benefit;  that  it  could  not  lawfully  foreclose 


the  mortgage  without  his  authority  or  permis- 
sion; and  that  the  foreclosure  is  void,  because 
he  never  gave  any  such  authority  or  permis- 
sion. Let  it  be  conceded  that  this  mortg<«ge 
could  not  be  lawfully  foreclosed  without  the 
authority  or  permission  of  the  appellee;  was 
not  that   permission   and   authority   given? 


made  for  another  note,  as  eauii  wus  ou  equal  toot- 
Inir  as  regards  the  land,  and  bis  lien  oould  not  be 
affeoted  by  prooeedlncrs  on  the  part  of  other. 
(The  statute  referred  to  above  was  passed  In  view 
of  the  decision  in  Kimmell  v.  WiUard,  1  Dongl. 
(Micb.)  217.)  McCurdy  v.  Clark,  27  Mioh.  446. 

And  where  the  assignee  of  one  of  the  notes  had 
become  the  assignee  of  a  mortgage  securing  four 
notes,  and  foreclosed  the  same  by  advertisement, 
and  obtained  possession,  it  was  held  that  this  was 
not  a  bar  to  an  action  by  an  assignee  of  one  of  the 
other  notes  to  declare  the  party  in  possession  a 
trustee  for  all.    Moore  v.  Ware,  88  Me.  496. 

So,  an  entry  and  foreclosure  by  an  assignee  of 
subsequent  instalment  notes  did  not  bar  the  right 
of  an  assignee  of  a  prior  note,  where  such  party 
foreclosing  had  knowledge  of  the  assignment  of 
the  prior  note.  It  was  held  that  the  assignee  obtain- 
ing the  title  would  be  considered  as  holding  the 
premises  assigned  to  him  in  trust  for  the  other 
holder  ^n  the  proportion  which  the  amount  due  on 
his  note  bears  to  the  whole  sum  due  on  the  mort* 
gage.    Johnson  v.  Candage,  81  M. 

On  a  bill  to  foreclose  the  third  and  seventh  'notes 
by  the  assignee  F.,  the  defendant  McR.  set  up  in  a 
cross  bill  that  he  had  sold  part  of  the  premises  un- 
der a  Judgment  on  the  first  note  and  held  the  seo- 
ond  note  and  at  the  time  of  the  deed  obtained  an 
assignment  of  the  fourth,  fifth,  sixth,  eighth, 
ninth,  and  tenth  notes,  and  asked  a  foreclosure  for 
the  notes  then  due  in  the  order  of  their  maturity. 
It  was  held  that  a  sale  under  execution  gave  to  the 
purchaser  the  property  subject  to  the  payment  of 
a  pro  rata  share  of  so  much  of  the  mortgaged  debt 
as  the  sale  left  unsatisfied,  and  the  second  note  and 
six  other  notes  subsequently  acquired  were  not  ex- 
tinguished by  such  sale,  and  they  were  a  lien  upon 
the  premises  as  well  as  the  third  and  wventh  notes 
held  by  F.  and  the  holders  were  entitled  to  a  prior- 
ity according  to  their  order  of  maturity.  The  lien 
of  the  first  note  was  extinguished  by  a  sale  under 
a  Judgment,  and  it  gave  the  purchaser  the  equity 
of  redemption  in  lieu  of  so  much  of  the  mortgaged 
debt  as  was  canceled.    Funk  v.  McBeynolds,  38  III. 


e.  Where  there  it  a  redemption. 

Where  a  mortgage  lien  is  exhausted  bv  foreclo- 
sure for  a  part,  a  redemption  by  a  grantee  of  the 
mortgagor  does  not  restore  the  mortgage  lien,  on 
that  land  as  to  the  balance  of  the  debt  but  the 
prior  proceeding  is  a  bar.  In  Minnesota  prior  pro- 
ceedings foreclosing  a  part  of  the  mortgage  bar 
subsequent  proceedings  notwithstanding  a  redemp- 
tion by  parties  other  than  the  debtor.  This  is  in 
accord  with  CirRTis  v.  Cutler.  But  in  some  states 
a  redemption  by  the  holderof  a  Junior  note  destroys 
the  effect  of  the  first  sale.  Some  cases  hold  that  a 
payment  by  an  assitrnorof  a  Judgment  obtained  by 
his  assignee  for  part,  or  a  payment  by  a  debtor,  or 
redemption  by  the  grantee,  or  a  redemption  under 
the  Michigan  staiiiro  making  each  instalment  a 
separate  iiiorrgngc.  will  allow  a  foreclosure  for  the 
remainder  of  thu  del  it. 

And  a  foreclosure  and  sale  under  the  first  instal- 
ment of  a  mortKage  note  barred  an  ozecution  sale 
In  favor  of  another  party  for  the  remainder,  where 
the  grantee  of  the  debtor  redeemed  from  the  fore- 
ciosure  sale.  It  wnn  said  that  If  the  debtor  had  him- 
self redeemed  the  case  would  have  been  differ- 
ent, and  it  was  also  said  that  the  holder  of  the 
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later  note  should  have  bid  to  the  full  value  of  the 
property  and  claimed  a  lien  on  the  balance.  Harms 
V.  Palmer,  78  Iowa,  446. 

A  sale  under  foreclosure  of  vendor's  lien  for  all 
but  the  first  note  was  held  a  bar  to  a  foreclosure  on 
such  first  note,  where  the  grantee  of  the  debtor  had 
redeemed  from  the  sale;  and  it  was  further  held 
that  the  holder  of  the  purchase-money  note  could 
not  redeem  from  the  foreclosure  sale,  as  by  the  sale 
of  the  land  upon  foreclosure  the  mortgage  was  ex- 
hausted.   Todd  V.  Davey,  dO  Iowa.  S8S. 

And  a  sale  of  mortgaged  land  under  foreclosure 
for  an  instalment  note  was  a  bar  to  further  fore- 
closure of  remaining  notes  as  against  the  same 
land,  where  all  the  notes  were  held  by  the  same 
party.  In  this  case  the  grantee  of  the  mortgagor 
redeemed  from  the  prior  sale,  but  the  court  held 
that  the  mortgage  lien  was  exhausted  by  the  sale. 
Escher  v.  Simmons,  54  Iowa,  2B0. 

And  a  foreclosure  of  the  last  note  secured  by 
mortgage  was  a  bar  to  a  subsequent  suit  of  fore- 
closure by  the  same  party  for  the  prior  notes, where 
a  purchaser  of  the  equity  of  redemption  had  paid  off 
such  debt  in  such  prior  foreclosure,  and  had  no 
notice  that  the  other  notes  were  unpaid.  The 
court  held  that  he  had  the  right  to  presume  they 
were  paid.  As  to  whether  or  not  several  actions 
could  be  brought  on  such  notes,  where  the  rights  of 
a  third  party  were  not  affected,  was  not  decided. 
Minor  V.  Hill.  68  Ind.  176,  26  Am.  Rep.  71. 

A  foreclosure  by  advertisement  for  principal  and 
part  of  the  interest,  barred  a  subsequent  foreclosure 
for  part  of  the  interest,  where  grantees  of  the  mort- 
gagor had  redeemed  and  it  was  claimed  that 
through  mistake  the  amount  of  three  interest  cou- 
pon notes  secured  by  the  mortgage  was  omitted  in 
the  computation  of  the  amount  due.  A  second  sale 
by  advertisement  was  enjoined.  The  court  held  that 
treating  the  whole  mortgage  as  due  prevented  a 
subsequent  foreclosure.  Hanson  v.  Dunton,  8S 
Minn.  189. 

In  Hanson  v.  Dunton,  86  Minn.  189,  it  was  said 
that  ^'Dick  V.  Moon.  26  Minn.  809,  appears  to  cover 
this  case  completely.  There  is  no  true  analogy  be- 
tween it  and  a  case  in  which,  a  mortgage  debt  being 
payable  in  instalments,  a  foreclosure  has  been  had 
for  the  first  instalment  when  due,  and,  redemption 
from  the  sale  having  been  effected,  a  subsequent 
foreclosure  may  be  bad  for  the  next  instalment 
when  it  becomes  due.'* 

In  Curtis  v.  Cutler  it  was  held  that  a  fore- 
closure and  sale  of  mortgaged  premises  for  a  part 
of  the  mortgage  debt  exhausted  the  lien  of  the 
mortgage  under  the  Minnesota  statutes,  and  that 
the  purchaser  at  the  foreclosure  sale  and  creditors 
holding  liens  who  redeemed  from  him  took  the 
property  entirely  discharged  from  the  mortgage. 

In  Minnesota  under  the  later  statute  and  decisions 
a  redemption  from  a  sale  for  part  by  a  party  other 
than  the  debtor  does  not  restore  the  mortgage  lien, 
as  by  such  sale  the  entire  lien  of  the  mortgage  was 
exhausted. 

But  in  Watkins  v.  Hackett,  20  Minn.  106,  it  was 
held  a  redemption  by  a  Junior  creditor  from  a  fore- 
closure of  the  first  two  InsUilmonts  under  power 
of  sale  was  not  a  bar  to  a  foreclosure  of  the  remain- 
ing instalments  by  the  same  party,  under  Minn. 
Gen.  Stat.  chap.  81,  H 18-16.  providng  that  if  redomp- 
tion  is  not  made  by  the  owner,  the  senior  creditor 
having  a  lien  subsequent  to  the  mnrtirage  may  re- 
deem, and  under  Oen.  Stat,  chap 
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Cutler  was  a  large  iDTestor  with  the  Lombard 
Company,  and  owned  a  good  many  of  its  loans. 
To  prove  that  he  did  not  authorize  or  permit 
this  foreclosure,  he  testified  that  he  nerer  knew 
of  the  default  of  the  mortgagors  in  their  pay- 
ments in  this  case,  or  of  the  foreclosure  of  the 
mortgage  by  advertisement,  or  of  the  redemp- 


tion by  the  appellants,  or  of  the  commence- 
ment of  this  very  suit  by  himself  to  foreclose 
this  mortgage  again,  until  December,  1898, 
about  ten  months  after  this  second  foreclosure 
proceeding  was  commenced,  when  be  was  no- 
tified that  his  testimony  was  desired  in  this 
case  by  the  attorneys  of  the  Lombard  Com- 


that  where  a  mort^asre  is  given  to  secure  the  fwiy- 
ment  of  money  hy  inBtaiments,  each  of  the  instal- 
ments, either  prinoipal  or  interest,  may  he  deemed 
a  separate  and  independent  mortgage,  and  such 
mortgage  for  each  of  such  Instalments  may  be 
foreclosed  in  the  same  manner  as  if  such  separate 
mortgage  was  given  for  each  of  such  subsequent 
instalments,  and  a  redemption  of  any  such  sale  by 
the  mortgagor  shall  have  the  like  effect  as  if  the 
sale  for  such  instalment  had  been  made  upon  an 
Independent  prior  mortgage.  See  Dick  v.  Moon, 
JMMlnn.SOe. 

But  in  Fowler  v.  Johnson,  28  Minn.  83S,  it  was  said 
that  Watkins  v.  Haekett.  20  Minn.  106,  deciding 
that  a  sale  under  a  power  to  satisfy  one  instalment 
leaves  the  lien  of  a  mortgage  of  the  subsequent  in- 
stalments unimpaired,  went  upon  the  theory  that 
each  instalment  is  a  separate  mortgage  subject  'to 
the  equal  Hen  of  all  the  other  instalments,  and  he 
court  said  that  at  the  time  the  mortgage  in  that  case 
was  executed,  1 4,  Minn.  Oen.  Btat.  chap.  81,  was  not 
in  force.  But  that  6  4  (providing  that  if  the  mort- 
gaged premises  are  distinct  tracts  only  such  shall  be 
sold  as  are  sufDcient  to  satisfy  the  instalments  due 
with  interest  and  costs;  but  if  the  premises  are  not 
separate  tracts  the  whole  shall  be  sold,  and  in  either 
case  the  proceeds  shall  be  applied  to  the  instalment 
due  and  the  balance  not  due)  contemplated  that 
whether  the  first  sale  be  of  a  part  or  of  the  whole 
property,  the  entire  interest  mortgaged  In  a  distinct 
and  separate  tract  should  be  sold,  and  that  the  sale, 
although  made  when  only  an  instalment  was  due, 
would  be  made  on  account  of  the  entire  prop- 
erty. 

A  foreclosure  sale  for  interest  released  the  lien 
of  the  mortgage  on  that  property,  where  the  mort- 
gagee  purchased  the  property  and  assigned  his 
certificate  of  purchase  and  the  mortgage  to  the 
mortgagor's  wife,  and  a  Judgment  creditor  re- 
deemed from  such  sale.  The  party  redeeming  ob- 
tained the  title  free  from  the  lien  of  the  mortgage 
under  Minn.  Gen.  Stat.  chap.  81,  6  16,  giving  the 
right  of  redemption  to  creditors  having  a  lien  on 
the  real  estate  or  some  part  thereof.  Martin  v. 
Sprague,  20  Minn.  58. 

In  this  case  Fowler  t.  Johnson,  S8  Minn.  888, 
was  followed  as  to  the  effect  of  a  foreclosure  of  a 
mortgage  exhausting  the  lien  on  the  premises,  al- 
though the  statute,  1 4,  was  not  referred  to. 

But  a  sale  under  a  power  of  foreclosure  for  an 
Instalment  was  no  bar  to  a  subsequent  suit  to  fore- 
close for  the  balance,  where  the  mortgagor  re- 
deemed from  the  first  sale,  as  by  such  redemption 
that  foreclosure  was  annulled  and  the  lien  of  the 
mortgage  for  other  instalments  was  not  affected. 
Standish  v.  Vosberg,  27  Minn.  176. 

In  SUndish  r.  Vosberg,  27  Minn.  176,  It  was  said 
that  in  Fowler  v.  Johnson,  26  Minn.  ^  It  was  de- 
cided that  a  foreclosure  sale  for  an  instalment  ex- 
hausted the  lien  of  the  mortage,  but  it  was  not  in- 
tended to  decide  that  a  sale  which  was  avoided  by 
redemption  bad  that  effect. 

So,  a  Judgment  of  foreclosure  and  sale  of  the 
whole  premises  for  the  first  instalment  note  was  not 
a  bar  to  a  foreclosure  of  the  last  instalment  note, 
where  the  last  instalment  note  was  held  by  another 
party  who  redeemed  from  the  first  sale,  as  by  such 
redemption  the  effect  of  that  sale  was  destroyed.  It 
was  held  that  on  the  second  foreclosure  the  holder 
of  the  second  note  could  have  the  premises  sold  to 
satisfy  his  own  note,  and  to  reimburse  him  for  the 
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amount  paid  for  redemption.  Preston  v.  Hodgen, 
60IU.66. 

And  a  foreclosure  by  an  assignee  of  a  mortgage 
claiming  only  the  part  due  him  was  not  a  bar  to  a 
subsequent  foreclosure  by  the  assignor  to  fore- 
close the  mortgage,  where  he  paid  the  assignee  the 
amount  of  his  Judgment.  O'Dougherty  v.  Rem* 
ington  Paper  Co.  81  N.  Y.  486. 

So,  a  Judgment  of  foreclosure  on  one  of  two 
notes  secured  by  mortgage  was  not  a  bar  to  a  suit 
for  foreclosure  upon  another  note,  under  8  Ind. 
Rev.  Stat  p.  176,  providing  that  a  party  who  holds 
notes  lecured  by  a  mortgage  which  are  due  at  dif- 
ferent periods  of  time  may  foreclose  the  mortgage 
as  to  all  the  notes  when  one  or  more  of  them  become 
due.  In  this  case  it  was  held  that  he  might  insti- 
tute a  suit  to  foreclose  alone  as  to  a  note  which 
had  become  due,  because  the  notes  being  due  at 
different  periods  were  considered  as  so  many  suc- 
cessive mortgages,  and  they  might  in  respect  to 
foreclosure  t)e  deemed  so  many  successive  eausee 
of  action.  It  was  further  held  that  a  former  re- 
covery was  not  a  bar  because  the  defendant  paid 
the  Judgment  debt  and  the  mortgaged  premises 
were  not  sold  under  the  decree,  and  he  still  re- 
tained his  equity  of  redemption,  and  the  result  was 
the  foreclosure  was  incomplete  and  not  effective 
for  any  purpose  other  than  to  preclude  a  second 
recovery  and  foreclosure  as  to  the  note  embraced 
in  the  proceeding.    Grouse  v.  Holman,  19  Ind.  80. 

And  a  statutory  foreclosure  for  interest  did  not 
bar  a  chancery  proceeding  to  foreclose  the  mort- 
gage, where  redemption  was  made  by  a  grantee 
under  How.  (Mich.)  Stat.  S  8408,  subd.  4,  providing 
that  **ln  cases  of  mortgages  given  to  secure  the 
payment  of  money  by  instalments,  each  of  the  in- 
stalments mentioned  in  such  mortgage  after  the 
first  shall  t)e  taken  and  deemed  to  be  a  separate  and 
independent  mortgage,  and  such  mortgage  for  each 
of  such  instalments  may  be  foreclosed  in  the  same 
manner,  and  with  the  like  effect,  as  if  such  sep- 
arate mortgages  were  given  for  each  of  such  sub- 
sequent instalments,  and  a  redemption  of  any  such 
sale  by  the  mortgagor  shall  have  the  like  effect  as 
if  the  sale  for  such  instalments  had  b^n  made 
upon  an  independent  prior  mortgage.*'  Edgar  y. 
Beck,  06  Mich.  410. 

In  Edgar  v.  Beck,  06  Mich.  410,  it  was  said  that 
this  statute  was  undoubtedly  intended  to  include 
instalments  of  interest  l>ecoming  due  by  the  terms 
of  the  mortgage  as  well  as  instalments  of  principal. 
And  it  was  said  that  it  was  evidently  passed  in  con- 
sequence of  the  decision  in  Kimmell  v.  Willard,  1 
Dougl.  (Mich.)  217,  in  which  it  was  held  that  a  fore- 
closure under  power  of  sale  for  the  satisfaction  of 
one  instalment,  and  a  sale  of  land  therefor  forever 
disencumbered  the  land  of  the  mortgage.  And 
the  court  said  "the  amendment  does  not  in  express 
terms  refer  to  instalments  of  principal  only,  and  a 
mortage  is  given  to  secure  the  payment  of  instal- 
ments of  interest  as  well  as  instalments  of  princi- 
pal.*' The  court  also  said:  **It  is  true  that  in  Miles 
V.  Skinner,  42  Mich.  181,  language  is  used  which  is 
opposed  to  this  view;  but  in  that  case  the  foreclo- 
sure was  one  of  several  instalments  of  principal,  as 
well  as  an  instalment  of  interest,"  and  that  in  the 
Miles'  Case  the  computation  included  about  five 
months*  interests  not  due  at  the  date  of  the  sale, 
"otherwise,  the  proceeding  would  have  been  within 
the  protection  of  the  statute  in  any  view.*' 

In  KlmmeU  v.  WiUard,  1  DougL  CMleh.)  217,fit 
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pany,  who  had  conducted  both  foreclosure  pio- 
ceedings,  and  were  then  prosecuting  this  suit 
in  his  name,  without  ever  having  consulted 
him  concerning  any  of  these  proceedings. 
This  testimony  forcibly  suggests  the  question,. 
Why  had  he  never  heard  of  any  of  these  pro- 
ceedings? Why  did  he  respond  to  the  request 
of  these  attorneys  of  the  Lombard  Company, 

five  his  testimony,  press  this  suit  which  they 
ad  commenced  without  his  knowledge,  and 
express  no  astonishment  at  any  of  their  acts? 
There  is  but  one  explanation  of  this  course 
of  action.  It  is  that  he  had  authorized 
and  requested  the  Lombard  Company  to 
attend  to  all  his  business  relative  to  the  loans 
be  bought  of  them,  to  keep  the  property  in- 
sured, to  keep  the  taxes  upon  it  paid,  and  to 
enforce  collection  of  the  principal  and  interest 
upon  his  loans,  by  foreclosure  of  the  mort- 
gages or  otherwise,  without  annoying  him  with 
the  details  of  the  proceedings,  and  that  the 
company  had  agreed  to  do  so,  and  was  doing 
so.  The  action  of  Cutler  and  tlie  company 
was  natural  and  reasonable,  when  read  in  the 


light  of  such  an  agreement,  while  it  is  irra- 
tional and  unaccountable  on  any  other  theory. 
On  January  10,  1894,  when  this  matter  was 
first  called  to  his  attention,  he  testified  that  this 
was  the  agreement  and  understanding  between 
him  and  &e  company.  When  he  wss  so  testi- 
fying, more  than  eleven  months  after  this  suit 
had  been  commenced,  in  his  name  and  without 
his  knowledge,  by  the  same  attorneys  who  had 
the  year  before  foreclosed  this  mortgage  by  ad- 
vertisement, he  said: 

Q.  196.  Did  you  employ  those  western  attor- 
neys to  bring  this  suit  of  foreclosure  of  this 
mortgage. 

A.  No,  sir;  no  further  than  there  was  an  un- 
derstanding and  an  agreement  between  the 
Lombard  Investment  Company  and  myself 
that  thev  would  attend  to  my  business. 

Q.  197.  When  was  that  agreement  entered 
into? 

A.  When  1  bought  the  mortgage. 

Q.  198.  Now,  as  I  understand  you,  at  the 
tifioe  you  bought  the  mortgage  from  the  Lorn- 


was  held  that  a  foreclosure  by  advertisement  for 
an  instalment  due,  and  a  redemption  from  the  sale 
by  another  mortgagee,  was  a  bar  to  any  other  fore- 
closure on  the  first  mortgage  for  the  balance  due, 
under  Mich.  Rev.  Stat.  chap.  8,  title  8,  pt.  3, 1  10, 
providing  that  the  mortgagor,  bis  executors  or 
administrators,  or  any  person  lawfully  ^claiming 
from  or  under  bim  or  them**  may  redeem  any  es- 
tate sold.  And  1 18,  providing  that  upon  such  pay- 
ment being  made  the  certificate  of  sale  shall  t)e 
null  and  void,  and  the  said  premises  shall  be  for- 
ever dlsenoumt>ered  of  the  mortgage  by  virtue  of 
which  they  shall  have  been  sold. 

f .  In  nuUUn  of  meroer. 

▲n  assignee  of  an  instalment  note  having  a  prior- 
ity was  entitied  to  a  foreclosure,  notwithstanding 
be  had  attempted  to  make  the  debt  out  of  other 
property  by  execution,  and  another  note  was  held 
by  snotber  party.  Hough  v.  Osborne,  7  Ind.  140; 
Stanley  v.  Beatty.  4  Ind.  134. 

And  a  Judgment  at  law  on  an  Instalment  note  did 
not  prevent  a  foreclosure  for  that  amount,  where 
such  Judgment  was  assigned  to  the  complainant, 
who  brought  a  suit  to  foreclose  a  mortgage  on  that 
and  the  subsequent  notes.  Bresler  v.  Martin,  84  IlL 
App.  US,  Affirmed  188  HI.  878. 

So,  an  action  at  law  for  Interest  due  on  a  bond 
was  not  a  bar  to  an  action  to  foreclose  the  mort- 
gage. The  court  said  that  **the  case  of  a  mortgagee 
forms  an  exception  to  the  general  rule,  that  a 
party  shall  not  be  allowed  to  sue  at  law,  and  here* 
at  the  same  time,  for  the  same  debt.  The  one 
remedy  is  in  rem  and  the  other  in  %>enonam," 
Jones  V.  Conde,  6  Johns.  Cb.  77. 

And  a  foreclosure  of  a  mortgage  by  an  assignee 
of  some  notes  secured  thereby  was  no  bar  to  a  suit 
by  another  assignee  in  at  action  at  law  on  another 
note,  where  be  had  placed  the  note  in  the  bands  of 
the  assignee  of  the  mortgagee  and  the  property  was 
worth  more  than  the  debt,  and  such  party  brought 
an  action  of  assumpsit  on  the  note.  Leland  v> 
Lorlng,10Met.l28. 

The  foreclosure  of  a 'mortgage  after  default  of 
payment  of  an  Instalment  was  no  bar  to  an  action 
to  charge  an  indorser  on  a  note  subsequentiy  fall- 
ing due  where  the  notes  were  held  by  the  same 
party  and  the  indorser  bad  due  notice  of  demand 
and  nonpayment.  It  wasbeld  that  the  right  to  de- 
clare all  the  notes  due  was  one  to  be  exercised  at  the 
option  of  the  bolder  of  the  notes.  McClelland  v. 
Bishop,  42  Ohio  St.  lia 
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And  a  party  who  purchased  the  equity  of  re- 
demption after  a  foreclosure  for  an  Instalment 
note  with  full  knowledge  that  the  prior  notes  were 
unpaid,  and  who  assumed  to  pay  them  as  part  of 
the  purchase  money,  could  not  insist  that  the  mort- 
gage was  merged  in  the  foreclosure.  Hill  v.  Minor, 
79  Ind.  48. 

And  an  action  pending  on  a  mortgage  securing 
notes  payable  at  different  times  on  default  of  one 
note  was  not  a  bar  to  a  subsequent  action  at  law  on 
another  note  which  was  not  due  at  the  time  of  the 
former  action.  Anderson  v.  Pilgram,  80  S.  0. 499, 4 
L.  R.  A.  aOo. 

In  Kempner  v.  Comer,  78  Tex.  198.  it  was  said  that 
a  Judgment  on  a  note  secured  by  a  deed  of  trust  se- 
curing several  notes  due  at  different  times  was  not 
a  bar  to  a  suit  to  foreclose  the  lien,  as  there  were  as 
many  contracts  as  there  were  notes,  where  one 
deed  of  trust  secured  several  notes  due  at  different 
times. 

An  action  against  the  assignor  by  the  assignee  of 
six  last  instalment  notes  was  not  barred  by  a  fore- 
closure of  the  four  prior  notes  by  the  assignee,  and 
an  attempt  to  collect  the  iMlance  on  the  same  from 
the  mortgagor  by  execution,  and  an  attempt  to  col- 
lect the  balance  from  the  assignor  by  suit,  as  negli- 
gence in  collecting  notes  due  would  not  prejudice 
the  assignee  as  to  notes  which  were  not  then  due. 
Rlnford  v.  Willson,  66  Ind.  70. 

In  Edwards  v.  Martin,  25  L.  J.  Ch.  N.  S.  885.  a  de- 
cree of  foreclosure  was  granted  where  default  was 
made  in  interest,  notwithstanding  the  mortgagee 
had  taken'poasoaslon  of  the  property  and  had  re- 
alised by  a  sale  of  a  portion  of  it  more  than  enough 
to  cover  the  Interest  due. 

A  foreclosure  of  the  2d,  8d,  and  4th  notes  se- 
cured by  mortgage  was  not  barred  by  a  foreclosure 
of  the  first  note,  where  the  complainant  released  all 
claim  to  a  Hen  on  the  part  of  the  land  affected  by 
such  foreclosure.  Breasler  v.  Martin,  84  111.  App. 
122,  Affirmed  188  lU.  278. 

But  a  sale  under  execution  for  the  second  instal- 
ment note  secured  by  mortgage  and  a  recovery 
thereon  by  the  purchaser  in  ejectment,  were  a  bar  to 
a  subsequent  suit  to  foreclose  for  the  second  instal- 
ment, where  the  sale  under  execution  was  made 
subject  to  the  mortgage,  and  the  mortgagee  ob- 
tained a  Judgment  at  law  on  the  third  note  ancl  as- 
signed both  of  the  Judgments  and  the  mortgage 
to  the  purchaser  under  the  first  execution.  Tlce 
T.  Annin,  8  Johns.  Ch.  125. 

In  Tice  V.  Annin,  2  Johns.  Cii.  125.  it  was  said: 
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iNtrd  Inyestment  CoropaDy,  it  was  anderstood 
4)etweeD  you  and  that  company  that  they 
would  attend  to  all  matters  of  foreclosure  and 
•collection  of  the  mortgaee? 

A,  Yes.  sir;  and  in  addition  that  they  should 
look  after  the  taxes  and  insurance.    .    .    . 

Q.  204  You  expected  them,  did  you  not,  to 
take  entire  charge  of  the  collection  of  this 
•mortgage  and  any  foreclosure  proceedings  that 
they  should  deem  necessary? 

A.  I  did  at  that  time;  ves,  sir.  I  supposed 
they  would  take  charge  of  the  mortgage. 

It  is  true  that  upon  resuming  the  taking  of 
testimony,  after  an  intermission,  and  after  pos- 
sible advice  that  the  testimony  he  had  given 
was  fatal  to  his  case,  he  came  before  the  no- 
tary, and  said:  **I  desire  to  correct  the  an- 
-swer  to  Q.  106  by  saying  that  I  do  not  remem- 
ber that  the  word  'foreclosure'  was  ever  used. 
There  was  an  understanding  that  they  should 
look  after  the  taxes  and  insurance,  and  attend 
to  the  collections,  and  look  after  my  interests 
{generally.    The  Lombard  Investment  Com- 


pany didn't  mention  foreclosure  when  they 
were  selling  mortgages.  I  didn't  think  they 
would  undertake  any  foreclosure  without  no- 
tifying me.    They  might  or  might  not." 

It  is  also  true  that  his  counsel  thought  it  nec- 
essary to  -recall  him  on  July  12,  1804,  six 
months  later,  and  to  attempt  again  to  break  the 
force  of  this  clear  and  positive  testimony  by 
the  following  examination: 

Q.  87.  I  caU  your  attention,  Mr.  Cutlr:r,  to 
the  question  number  106  and  answer,  question 
number  107  and  answer,  and  question  number 
108  and  answer,  in  your  evidence  ^iven  before 
Mr.  Stevens  last  January.  I  notice  that  you 
state  that  there  was  an  agreement  between  the 
Lombard  Investment  Company  and  yourself 
that  they  would  attend  to  your  business.  Now, 
I  want  you  to  explain  what  you  meant  by  that 
statement. 

A.  That  agreement  was  their  guaranty. 
They  guaranteed  to  me  to  collect  and  pay  my 
coupons  at  maturity,  and  they  guaranteed  to 
pay  me  the  mortgages  at  maturity  if  they  were 


/^l  think  I  shall  be  inoUned,  if  the  ease  should  arise 
iiereafter,  to  prohibit  the  mortgaflree  from  prooeed- 
inir  at  law  to  sell  the  equity  of  redemption.  He 
•ouffht.  Id  every  case  to  he  put  to  his  election  to 
proceed  directly  on  the  mortgage,  or  else  to  seek 
•other  property  (if  the  rights  of  other  creditors  do 
not  interpose),  or  the  person  of  the  debtor,  to  ob- 
tain satisfaction  for  his  debt.'* 

And  a  purchase  at  a  foreclosure  for  part  of  the 
notes  was  a  merger  of  the  legal  and  equitable  title, 
where  the  purchaser  was  the  bolder  of  the  unpaid 
notes  not  foreclosed.    Robins  v.  Swain,  68  111.  197. 

In  deverson  ▼.  Moore,  17  Ind.  281,  which  was  a 
•suit  to  foreclose  a  mortgage  on  the  first  and  third 
notes  where  the  mortgasre  was  ^ven  to  secure 
three  notes,  payable  at  dliferent  times  and  all  as- 
signed, an  answer  that  a  foreclosure  had  previously 
been  taken  by  the  holder  of  the  second  note,  and 
that  such  suit  merged  the  mortgage,  was  insufficient 
•on  account  of  not  setting  out  the  record  in  such 
suit. 

In  Boss  V.  Titter.  15  111.  ttC,  where  a  suit  wa4 
1>rougbt  to  foreclose  one  note  by  an  assignee,  who 
stated  that  the  premises  were  sold  under  a  Judg- 
ment on  another  note  held  by  another  party,  and  it 
was  claimed  that  the  sale  on  execution  extinguished 
the  mortgage,  the  court  said  the  case  is  too  imper- 
fectly presented  to  authorise  a  decision  of  this 
•question. 

g.  In  regard  to  emother  rrnneay. 

Where  there  Is  a  remedy  secured  to  the  holder  of 
the  unpaid  part  of  the  mortgage  by  reason  of  prior 
•proceedings,  it  seems  that  he  will  be  required  tore- 
.  -sort  to  such  remedy,  as  where  the  land  is  sold  sub- 
ject to  his  lien,  or  where  his  remedy  Is  by  eject- 
ment. 

So,  a  foreclosure  of  a  mortgage  for  one  note 
tMirred  a  subeequent  action  at  law  upon  the  second 
note  secured  by  the  same  mortgage,  where  it  was 
provided  that  the  sale  on  the  first  note  was  subject 
to  the  lien  of  the  mortgage  for  the  payment  of  the 
note  not  then  due,  and  that  the  land  should  stand 
«s  security  for  the  payment  of  this  note.  It  was 
held  that  the  purchaser  took  the  land  subject  to  the 
payment  of  this  last  note,  and  equity  would  en- 
force the  entire  payment  out  of  the  land.  In  this 
case  the  holder  of  tx>th  notes  became  the  purchaser, 
transferred  the  title,  and  then  brought  suit  upon 
the  second  note.    Weiner  v.  Heintz,  17  111.  250. 

And  a  sale  on  a  statutory  foreclosure  for  a  default 
of  an  instalment  barred  any  claim  on  the  subae- 
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quent  instalments  sgainst  the  mortgagor,  where 
the  sale  was  made  subject  to  the  future  instalment 
and  the  mortgagor  was  entitled  to  the  surplus  aris- 
ing from  the  sale,  over  the  amount  on  the  instal- 
ment due.  It  was  said  that  under  2  N.  T.  Rev. 
Stat.  545, 1 2,  sub.  2,  providing  for  a  sale  on  default, 
and  p.  246, 1 6,  providing  for  a  sale  of  enough  to  pay 
the  amount  due  in  case  the  land  Is  divisible,  **it  is 
only  In  a  case  .  .  .  of  distinct  farms,  tracts,  or  lots," 
that  no  more  than  the  amount  due  and  payable  at 
the  first  publication  of  the  notice  Is  to  be  raised  by 
the  sale.  In  all  other  cases  the  whole  premises  must 
necessarily  be  sold,  and  the  whole  debt,  whether 
then  payable  or  to  become  payable  thereafter,  must 
be  paid  to  the  holder  of  the  mortgage.  The  statute 
does  not  contemplate  any  such  proceeding  as  that 
adopted  by  the  complainant,  of  selling  subject  to 
future  instalments:  and  in  an  ordinary  case,  upon 
the  usual  notice,  the  purchaser  would  acquire  by 
the  sale  all  the  title  which  the  mortgagor  had  at 
the  time  of  the  execution  of  the  mortgagt*,  dis- 
charged from  the  encumbrance  of  the  mortgage; 
or,  in  other  words,  the  purchaser  would  acquire  the 
whole  estate  and  Interest  of  the  mortgagor  and  of 
the  mortgagee." 

And  a  sale  of  the  property  under  a  power  in  a 
mortgage  on  default  of  the  first  instalment  note 
barred  a  subeequent  foreclosure  for  the  whole  debt 
where  the  mortgagee  in  the  foreclosure  suit  alleged 
that  the  purchase  was  made  by  his  agent,  and  that 
the  sale  was  premature.  The  mortgage  in  this 
case  provided  for  a  sale  of  the  mortgaged  lands  on 
default  being  made  In  the  payment  of  *^e  said 
promissory  notes  as  they  fall  due,"  and  the  court 
held  that  on  default  in  the  payment  of  one  of  the 
instalments,  the  mortgagee  bad  power  to  sell  the 
entire  premises,  and  if  any  surplus  was  left  after 
satisfying  the  instalments  then  due,  the  mortgagee 
had  a  right  to  retain  a  sum  sufficient  to  meet  the 
other  instalments;  and  further  held  that  his  remedy 
was  an  action  at  law  for  the  recovery  of  the  land. 
McLean  v.  Presley,  56  Ala.  211. 

See  Smith  v.  Shuler,  12  Serg.  ft  B.  240;  Wilson  v. 
Hay  ward,  2  Fla.  27. 

This  note  is  not  intended  to  Include  the  question 
of  the  right  of  bondholders  to  sue  for  enforcement 
of  trust  deed,  as  to  wlilch  see  Seibert  v.  Minneapolis 
ft  St  L.  R.  Co.  (Minn.)  20  L.  R.  A.  635,  noU. 

And  is  not  Intended  to  Include  that  of  priority  of 
notes  falling  due  at  different  times  secured  by  the 
same  mortgage,  as  to  which  see  Horn  v.  Bennett 
(Ind.)  24  L.  R.  A.  800,  noU.  L  T. 
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a  88.  What  guaranty  do  yoa  refer  to? 

A.  It  is  written  on  the  paper. 

O.  89.  On  vhat  paper? 

A.  It  is  on  the  bond. 

Q.  40.  Jlad  you  any  further  agreement  with 
that  company? 

A.  I  had  no  conversation  with  them  on  the 
subject  of  any  other  agreement. 

Q.  41.  State  whether  or  not  you  had  any 
conversation  with  anybody  connected  with  the 
Lombard  Investment  Company  at  the  time  you 
purchased  the  mortgages,  or  prior  tbereto.  re- 
lating to  the  foreclosure  of  mortgages  pur- 
chase by  you. 

A.  No,  sir. 

But  the  testimony  of  Mr.  Cutler  six  months 
before,  when  the  question  was  first  presented 
to  bim,  before  the  fatal  effect  of  the  whole 
truth  had  been  explained  to  him,  before  an 
older  age  and  a  keener  appreciation  of  the 
necessities  of  his  case  and  of  his  own  interest 
had  so  clouded  his  memory  that  he  had  for- 
gotten the  agreement  and  understanding  that 
was  so  clear  to  him  in  the  January  before,  is 
much  the  more  reliable,  and  by  far  the  more 
convincing  evidence.  Moreover,  the  acts  of 
the  parties  demonstrate  that  it  was  true.  Cut- 
ler left  the  mortgage  in  the  name  of  the  Lom- 
bard Company,  and  put  a  blank  assignment  of 
it  in  his  safe.  Why  did  he  do  this,  if  it  was 
not  to  enable  that  company  to  use  it,  in  ita  own 
name  and  at  its  own  discretion,  for  the  collec- 
tion of  the  debt?  He  testified  that  he  should 
have  recorded  it  if  the  company  had  advised 
him  to  do  so.  Why  would  he  have  acted  on 
the  advice  of  his  vendor  if  he  had  not  intrusted 
the  entire  management  of  the  business  relative 
to  the  collection  and  handling  of  this  mort- 
gage to  it?  On  October  10,  1892.  the  Lom- 
bard Company  wrote  him  that  Its  Western  of- 
fice desired  the  assignment  to  assist  in  the  col- 
lection of  delinquencies,  and  he  immediately 
delivered  it  back  to  tbe  com  pan^^.  Why  did  be 
surrender  his  assignment  to  his  grantor  if  it 
was  not  his  agent  to  collect  tbe  delinquencies 
and  enforce  the  payment  of  the  debt?  The  at- 
torneys of  that  company  caused  Mr.  Cutler's 
name  to  be  written  in  the  assignment,  and  re- 
corded it,  and  tbe  appellee  now  counts  upon 
these  acts  as  his  own  in  this  very  suit.  The 
attorneys  of  that  company  brought  this  suit  in 
his  name  without  notice  to  him,  and  he  still 
affirms  that  act,  and  presses  the  suit  to  a  de- 
cree. On  June  2,  1898,  the  Lombard  Com- 
pany presented  to  him  for  his  signature  a  long 
letter  directed  to  itself,  which  in  terms  auth- 
orized it  to  collect  this  mortgage  by  foreclo- 
sure or  otherwise,  and  offered  to  it  three  propo- 
sitions for  the  repay  man  t  of  the  loan  evidenced 
by  the  mortgage,  and  he  signed  and  delivered 
back  to  tbe  company  this  letter  as  tbe  com- 
pany had,wriiien  it.  After  these  written  propo- 
sitions had  been  made,  and  this  written  auth- 
ority to  foreclose  this  mortgage  had  been  given 
to  tne  Lombard  Company,  that  company  took 
from  tbe  sheriff,  through  the  hands  of  the  at- 
torney of  record  of  Ibis  appellee  in  this  suit, 
tbe  $1,868.55  redemption  money  paid  to  him 
by  these  appellants;  and  neither  Cutler  nor  his 
agent,  tbe  Lombard  Company,  has  ever  off- 
ered to  restore  it  to  tbem.  During  the  continu- 
ance of  this  loan,  the  Lombard  Company  pro- 
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cured  for  Cutler,  and  delivered  to  him, 
insurance  policies  upon   this  mortgaged  prop- 
erty, two  on  January  25,  1890.  two  on   Marcb 
18,  1890,  one  on  March  26.  1891.  one  on  Febru- 
ary 15,  1891,  and  one  on  February    21,  1891 
The  written  guaranty  required  this   compaoT 
to   procure  no  insurance  for  Cutler.     It  re- 
quired none  of  the  proceedings  in  his  behalf  to 
which  we  have  referred,  and  they  were  &n 
without  authority  if  Cutler's  first  tesUmoor 
was  false.    It  was  true.     These  acts  of  tbe 
parties  confirm  that  testimony,  and  abow  that 
both  parties  proceeded  upon  the  theory  that 
tbe  entire  care  and  management  of  the  mort- 
gage debt  and  its  collection  were  intrusted  to 
tbe  Lombard  Company  from  the  time  Cutler 
bought  it  until  that  company  became  insol- 
vent, in  1894.    He  left  the  legal  title  in  it,  aod 
kept  the  blank  assignment  until  the  companr 
asked  for  it,  and  then  be  at  once  surrender^ 
it.     He  signed  any  letter  to  the  company  tbit 
it  suggested.    He  took  any  insurance  which 
the  company  procured   for   him.     He  acted 
through  that  company  and  its  attorneys  io 
every  mo7e  that  he  made  about  the  mortgage 
debt  or  the  mortgage,  until  after  tbe  compsDV 
was  insolvent;  and  he  never  attempted  to  re- 
pudiate any  act  of  the  company  or  its  attor- 
neys, except  the  first  foreclosure  of  the  mort^ 
gage,  and  this  be  did,  not  of  his  own  motioQ. 
but  under  the  direction  of  the  very  attorneys 
who  had  conducted  that  foreclosure,  and  who, 
without  his  knowledge  and  as  his  agents,  had 
commenced  this  suit  to  repudiate  their  former 
foreclosure,  on  the  very  same  authority  from 
bim  which  they  bad  to  make  that  foreclosure. 
The  conclusion  is  Irresistible  from  these  trans- 
actions and  the  positive  testimony  of  Cutler  oo 
his  first  examination  that  tbe  Lombard  Com- 
pany was  not  only  permitted  and  empowered 
by  Cutler  to  conduct  this  foreclosure,  but  that 
the  agreement  between  them  was  that  the  com- 
pany should  attend  to  this  business  for  bim.. 
that  it  should  "attend  to  all  matters  of  foreclo- 
sure and  collection  of  the  mortgage."  and  that 
he  "expected  them  to  take  entire  charge  of  the 
collection  of  this  mortgage  and  any  forclosnre 
proceedintrs  that  they  should  deem  necessary. '" 
as  he  no  doubt  truthfully  testified  when   his 
memory  was  fresh   and  unclouded,   and    bis 
mind    uninfluenced  by  the  fear  of  personal 
loss. 

One  cannot  read  this  record  without  an  abid- 
ing conviction  that  this  suit  and  tbe  entire  con- 
troversy it  evidences  have  arisen  from  an  at- 
tempt *of  tbe  attorneys  of  the  Lombard  Com- 
pany to  escape  from  the  effect  of  the  first  fore- 
closure they  conducted.  They  seem  to  have 
become  dissatisfied  with  the  amount  for  which 
they  purchased  the  property  at  the  foreclosure 
sale,  and  then  it  was  that  they  sent  for  Cutler's 
assignment,  caused  its  blank  to  be  filled,  re- 
corded it,  and  undertook  in  his  name  to  re- 
pudiate and  avoid  a  foreclosure,  which  they 
bud  the  same  authority  from  him  to  make  that 
they  had  from  him  to  avoid.  They  com- 
menced this  suit  in  his  name,  and  kept  it  sus- 
pended over  the  appellants  until  their  time  for 
redemption  expired,  possibly  to  be  dismi<s<(ed 
if  the  appellants  failed  to  redeem,  and  to  be 
pressed  if  tbev  redeemed.  Suppose  that  tbe 
appellants  had  failed  to  redeem:  suppose  tbat 
the  title  had  vested  in  the  Lombard  Compaoy 
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under  the  foreclofiure  by  advertisement,  and 
ibese  altorneys  of  the  Lombard  Company  had 
then  dismissed  this  suit,  which  they  had 
brought  in  Cutler's  name,  and  insisted  that  the 
first  foreclosure  was  valid  and  for  his  benefit, 
as  they  certainly  might  have  done;  how  far 
could  the  appellants  have  gone  in  the  face  of 
the  testimony  in  this  case  in  proving  that  fore- 
closure to  iiave  been  without  the  permission 
and  authority  of  Cutler?  They  could  not 
have  maintained  such  a  claim  for  a  moment, 
and  yet  its  maintenance  would  have  been  indis- 
pensable to  the  preservation  of  their  lien  if 
they  had  not  redeemed.  This  was  the  alterna- 
tive presented  to  them  when  their  right  to  re- 
deem was  expiring.  If  they  would  preserve 
any  claim  upon  this  property,  they  must  either 
neglect  to  redeem  and  prove  this  foreclosure 
▼out,  or  redeem  and  maintain  its  validity. 
They  took  the  latter  alternative,  in  the  belief 


that  the  foreclosure  In  the  name  of  the  Lorvt- 
bard  Company  was  permitted  and  autborized* 
by  Cutler.  The  testimony  now  shows  thnt 
their  faith  was  well  founded.  They  redeeme< ! . 
The  attorney  of  record  of  the  appellee  in  tbi^ 
suit  took  their  redemption  money,  and  paid  U 
over  to  the  Lombard  Company,  which  was  ab 
that  time,  both  orally  and  in  writing,  author- 
ized by  Cutler  to  collect  his  debt,  and  forr- 
close  this  mortgage.  The  appellee  stands 
here  to-day  with  this  money  thus  obtained  stil) 
in  the  hands  of  his  authorized  agent,  and  asks 
this  court  to  take  this  property  from  the  appel 
lants,  and  permit  his  agent  to  retain  their  re- 
demption money.  His  claim  is  not  sustained 
by  the  evidence,  and  it  is  not  equitable. 

The  decree  below  mvet  be  revereed,  with  cost«. 
and  the  case  must  be  remanded,  with  direc- 
tions to  dismiss  the  bill;  and  it  is  so  ordered. 
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CITIZENS  &  TAXPAYERS  OF  DE  SOTO 
PARISH 

V, 

Goode  B.  WILLIAMS  et  al.,  AppU. 
(49La.ADD.tf&) 

^1.  The  proTlflioiia  of  artldea  809  and 
848  of  the  ConatitatlOB,  beloff  upon  the 
same  subject-matter,  the  loorease  of  ad  yalorem 
taxation  upon  property  within  the  parishes  and 
munldpalltles  of  the  state,  same  are  laws  in  pari 
materia^  and  must  be  construed  toaether. 

8.  Whjbt  Is  meant  by  the  phraee*  **hy  m 
vote  of  the  majority  of  the  property  Uzpay- 
ers  in  numbers  and  In  yalue,**  occurrinir  In  article 
242,  Is  a  majority  of  the  property  taxpayers  ac- 
tually present  and  voting  at  an  election. 

8.  All  qnalilled  property  taxpayers 
who  absent  themselves  <rom  an  election 
duly  called  are  presumed  to  assent  to  the  ex- 
pressed win  of  the  majority  of  those  vottngr,  un- 
less the  law  providing  for  the  election  otherwise 
declares. 

(BreaiMB,  J^  dieaente.) 

(]rebruaryl5,1897J 

APPEAL  by  defendant  from  a  judgment  of 
the  Ninth  Judicial  District  Court  for  the 
Parish  of  De  Soto  in  favor  of  complainants  in 
a  proceeding  to  enjoin  the  levriog  of  a  tax  for 
the  use  and  benefit  of  a  railroad  company. 
Reteraed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Willisun  Ooss,  with  ifesen.  Alexan- 
der Ik  Blanchardy  for  appellants: 

The  two  articles  are  in  pari  materia,  and 
must  be  construed  together. 

1  he  property  taxpayers  entitled  to  vote  at 
special  tax  elections  are  those  qualified  to  vets 

•Headnotes  by  Watkinb,  J. 


at  the  general  state  elections,  and,  In  thfs  con- 
nection, women,  minors,  idiots,  convicts,  non- 
residents, and  aliens  are  not  authorized  to  yote 
at  such  special  elections,  even  though  they  be 
property  taxpayers. 

Even  if  it  be  considered  the  two  articles  re- 
late to  different  subjects  and  are  intended  to 
subserve  different  purposes,  and  even  if  alf 
property  taxpayers,  without  discrimination, 
are  held  to  be  voters  at  special  tax  elections,, 
the  vote  necessary  to  carry  such  election  is  tb& 
majority  in  numbers  and  in  value  of  those 
voting. 

If  article  242  stood  alone  every  single  thin^f 
could  be  done  under  its  provisions  that  may  be 
done  under  the  provisions  of  article  209. 

If  article  209  stood  alone  every  single  thiofr 
could  bedoneunder  the  authority  it  confers  that 
may  be  done  under  the  authority  of  article  242. 

Jones,  Railroad  Securities,  §§  227-229;  Mac 
Kemte  v.  Wooley,  89  La.  Ann.  944. 

The  two  articles  are  like  two  sections  of  the 
same  act.  They  must  be  so  construed  as  to 
give  effect  to  each. 

Dvperier  v.  Viator,  86  La.  Ann.  959. 

Statutes  are  in  pari  materia^  which  relate  to 
the  same  person  or  thing,  or  to  the  same  class 
of  persons  or  things. 

Sedgw.  Slat.  &  Const.  Law,  Ist  ed.  p.  248; 
Austin  V.  Otilf,  C.  d  3.  F.  R.  Co.  46  Tex. 
234:  £n]ich,  Interpretation  of  Statutes.  §  46: 
Smith,  Const  <&  Stat.  Constr.  ^  642;  Potter'^ 
Dwarr.  Stat  ed.  1886,  p.  185;  Sutheriand, 
SUt.  Constr.  g  288. 

The  fact  that  one  of  the  articles  is  found  iu 
the  Constitution  under  the  head  of  ''Revenue 
and  Taxation,"  and  the  other  under  the  head 
of  * 'Corpora!  ions  and  Corporate  Rights,"  can 
make  no  difference. 

The  proviso  of  article  209  preceding  article 
242  in  the  order  of  arrangement  of  the  Consti- 
tution, and  containing  the  declaration  in  the 


Nora— On  the  question.  What  constitutes  a  ma- 
jority? see  note  to  Lawrence  v.  Injrersoll  (Tenn.)  6 
L.  R.  A.  SU);  aJso  People.  Wells,  v.  Berkeley  (Cai.)  28 
87  L.  R.  A. 


L.  R.  A.  838:  State,  Little,  v.  Lanylie  (N.  D.)  89  L.  H. 
A.  723;  Belknap  y.  Louisville  (Ky.)  84  L.  B.  A.  2SG: 
and  Bryan  v.  Stephenson  (Neb.)  86  L.  Br>A.  7681 
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appropriate  place,  that  a  maloritj  of  those  vot- 
iDff  at  elections  to  leyy  special  taxes  shall  pre- 
vail, it  was  not  deemed  necessary  to  repeat  it 
dn  the  next  article  which  referred  to  such  spe- 
^al  taxes  and  to  elections  therefor. 

MaeEenne  v.  Woolep,  89  La.  Ann.  944;  NeiD 
Cleans  v.  OraiKU,  9  La.  Ann.  663;  Sent^l  ▼. 
Police  Jury,  48  La.  Ann.  96. 

The  property  taxpayers  of  a  parish  entitled 
to  vote  at  a  special  tax  election  are  those  quali- 
^ed  to  vote  at  a  general  state  election,  and  these 
are  resident  males  possessing  the  qualifications 
prescribed  by  the  Constitution  and  who  have 
made  themselves  qualified  electors  under  the 
general  election  laws  of  the  state. 

MaeKemis  v.  WodUy,  89  La.  Ann.  944;  Du- 
perier  v.  Viator,  86  La.  Ann.  957;  Cooley, 
•Const  Lim.  ♦599;  MeCafferty  v.  Ouyer,  59  Pa. 
109;  P^,  Ahren,  v.  English,  189  III.  622,  26 
L.  R  A.  181;  Cooley,  Const.  Lim.  6th  ed. 
*78;  Taylor's  Digest,  p.  118,  No.  1;  Decklar  v. 
Frankenberger,  80  La.  Ann.  410. 

An  adherence  to  the  letter  and  a  violation  of 
the  spirit  of  the  instrument  (Constitution), 
oueht  not  to  be  tolerated. 

Landry  v.  Efopman,  18  La.  Ann.  846;  1  Hen- 
aen's  Dig.  p.  265,  No.  5. 

Why  did  the  legislature  direct  that  the 
proposition  should  be  so  put  as  that  the  elect- 
ors should  be  able  to  vote  for  it,  or  against  it, 
if  all  who  do  not  vote  are  to  be  counted  against 
4t? 

South  Bend  v.  Letcii,  188  Ind.  687;  Carroll 
County  Supen.  v.  Smith,  111  U.  8.  564,  28  L. 
•ed.  520;  Fort  Worth  v.  Davie,  57  Tex.  285. 

The  question  whether  a  majority  of  those 
who  actually  vote  upon  a  particular  proposi- 
tion at  a  municipal  election,  or  a  majority  of 
«]]  those  en  titled  to  vote,  is  necessary  to  a 
•choice,  has  frequently  risen.  The  cases  upon 
this  point  may  be  divided  into  two  classes:  (1) 
Those  which  depend  upon  general  principles 
of  law,  unaffected  by  statutory  or  constitu- 
tional provisions;  (2)  those  which  depend  upon 
the  peculiar  language  of  the  statutory  or  con- 
-stitutional  provision  under  which  the  election 
was  held. 

At  an  early  day  Lord  Mansfield  announced 
the  doctrine  that  in  determining  whether  a 
•candidate  had  received  a  majority  of  votes  the 
rule  to  guide  those  to  whom  the  question  is 
aubmitted  is  to  take  the  majority  of  votes  cast 
4is  a  test.  Those  who  remain  away  from  the 
polls  with  a  knowledge  of  the  fact  of  the  hold- 
ing of  the  election  are  presumed  to  assent  to 
what  is  done  by  a  majority  of  those  who  do 
vote.  Their  silence  when  they  had  an  oppor- 
tunity to  speak  and  change  the.result  is  taken 
lor  consent  to  the  result. 

Bex  V.  Fozerofl,  2  Burr.  1017. 

Mr.  McCrary  considers  this  to  be  the  settled 
doctrine  in  this  country,  not  only  as  to  the 
election  of  oflicers,  but  as  to  elections  held  to 
decide  any  question  which  may  be  submitted 
to  the  electors. 

McCrary,  Elections,  8d  ed.  p.  114,  §  178; 
Cooley,  Const.  Lim.  6th  ed.  779.  See  also 
Cooley,  Const.  Lim.  6th  ed.  748;  F^ret  Parish 
in  Sudbury  v.  Stearns,  21  Pick.  148;  Booker  v. 
Tctinff,  12  Gratt.  808;  State,  Shinnieh,  v.  Oreen, 
87  Ohio  St.  227;  Ang.  &  A.  Corp.  9th  ed. 
^'^  127,  129,  499,  500,  501;  Dill.  >lun.  Corp. 
4th  ed.  §  227;  Beach,  Pub.  Corp.  §  886;  P^- 
87L.B.  A. 


o^,  Furman,  v.  Cl»/U,  60  N.  Y.  451,  10  Am. 
Rep.  608;  1  Kyd,  Corp.  422;  St.  Jomph  Twp. 
V.  Bogers,  83  U.  S.  16  Wall.  644,  21  L.  ed.828; 
Douglass  v.  Pike  County,  101  U.  S.  677,  25  L. 
ed.  968;  State,  Woodson,  v.  BrassfiM^  67  Mo. 
881;  WOb  V.  Lafayette  County,  67  Mo.  853; 
Ca/rroU  County  Swpers.  v.  Qmiik,  111  U.  S.  556, 
28  L.  ed.  517;  Mawkins  v.  Carroll  County 
Supers.  60  Miss.  785;  Enox  County  ▼.  Hintk 
Nat.  Bank,  147  U.  S.  91,  87  L.  ed.  98;  Can 
County  V.  Johnston,  95  U.  8.  860, 24  L.  ed.  416. 

The  decisions  of  the  state  courts  are  to  be 
divided  into  two  classes:  (1)  Those  in  which 
but  one  question  was  submitted  at  the  election, 
and  there  was  a  majority  of  all  those  voting  at 
Uie  election,  though  not  a  majority  of  all  those 
entitled  to  vote;  (2)  those  in  which  two  or 
more  questions  were  submitted  at  the  same 
election,  and  there  was  a  majority  of  all  those 
voting  on  one  of  those  questions,  but  not  a 
majority  of  all  who  voted  at  the  election. 

In  respect  to  the  first  of  these  classes,  when 
the  legislature  has  provided  an  election  as  the 
means  of  ascertaining  the  wishes  of  the  elec- 
tors of  a  county  upon  a  question,  and  this 
question  is  the  only  one  to  be  submitted  to  a 
vote,  and  has  made  no  provision  for  a  regis- 
tration, and  has  designated  no  other  list  or 
roll  as  the  evidence  of  the  number  of  electors, 
a  majority  of  the  votes  actually  cast  will  de- 
termine that  question. 

County  Seat  of  Linn  County,  15  Kan.  500; 
Everett  v.  Smith,  22  Minn.  58:  SiaU,  Bassett, 
V.  Beniek,  87  Mo.  270;  Beiger  v.  Beauford 
Comrs.  70  N.  C.  819;  Craig  v.  First  Presby. 
Church,  88  Pa.  42.  82  Am.  Rep.  417;  Wulker 
V.  Bogan,  1  Wis.  597;  Soens  v.  Badne,  10  Wis. 
271. 

When  the  Constitution  has  provided  for  the 
submission  of  a  question  to  the  qualified  voters 
of  a  municipality,  the  legislature  has  the  power 
to  prescribe  a  particular  body  of  persons  as  the 
"qualified  voters."  and  to  require  a  majority 
of  that  body  in  favor  of  the  proposition  sub- 
mitted. 

Pacific  Imp.  Co.  v.  Clarksdale,  41  U.  S.  App. 
68,  74  Fed.  Rep.  528;  Onstott  v.  PeopU,  P^n- 
warden,  128  111.  489;  Eord  v.  BogersviUe  d  J. 
B.  Co.  8  Head,  208;  LouisviUe  d  N.  B.  Co.  v. 
Davidson  County  Ot.  1  Bneed,  687,  62  Am. 
Dec.  424. 

Another  rule  which  applies  to  this  dass  of 
cases  is  that  registration  lists,  or  the  vote  at  the 
general  election,  cannot,  unless  otherwise  pro- 
vided by  the  legislature,  be  resorted  to  for  the 
purpose  of  ascertaining  what  proportion  of  the 
qualified  voters  in  the  municipality  have  voted. 
The  presumption  is  that  those  who  actually 
voted  constituted  the  entire  body  of  qualified 
voters. 

People,  Qaines,  v.  Qamer,  47  Dl.  246;  MO- 
vin  V.  Lissnby,  72  111.  68,  22  Am.  Rep.  141; 
Carroa  County  Supers,  v.  Smith,  111  U.  8. 656, 
28  L.  ed.  517. 

«  The  intention  of  the  legislature  to  depart 
from  the  general  rule  that  a  majority  of  thcat 
actually  voting  upon  the  question  submitted  is 
sufficient,  must  be  clearly  and  distinctly  mani- 
fested upon  the  face  of  the  statute. 

McCrary,  Elections,  8d  ed.  g  178;  Beiger  v. 
Beauford  Comrs.  70  N.  C.  819;  Dayton  v.  St. 
Paul,  22  Minn.  400;  Ptople,  MiteheU,  v.  TFor- 
field,  20  111.  159. 
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In  the  following  cases  the  language  of  the 
legislature  or  Constitution  has  been  coostrued 
to  mean,  not  a  majority  of  those  entitled  to 
▼ote,  but  a  majority  of  those  actually  voting. 

Antthworth  v.  PMmyra  db  J.  R.  Co.  %  Mich. 
!i87;  LouiitiUe  dt  N,  R.  €h,  v.  Davidson  County 
<H,  1  Sneed.  687;  iVe^.  Mitohdl,  r.  WarfiM, 
tdO  111.  159;  Taylor  v.  TayUyr,  10  Minn.  107; 
State  v.  Binder,  88  Mo.  450;  aaU,  Baeeett,  v. 
Benick,  87  Mo.  370;  State,  North  Mummri 
€.  R,  Co.,  V.  Linn  County  Ct,  44  Mo.  604; 
Dunnovan  ▼.  Qreen,  57  111.  68;  Banford  y. 
Ftentiee,  28  Wis.  858;  Reiger  y.  Beauford 
<Jomr8.  70  N.  G.  310;  O^un^ir  Beat  cf  Linn 
County,  16  Kan.  500;  Weeterman  y.  ai|w 
'Girardeau  County,  5  Dill.  112;  Carriffer  y. 
Morristown,  1  Lea,  248;  Fan«0  y.  Austell,  45 
Ark.  400:  Jtf<^7«  iS^v.  Banib  y.  OkUhheha 
County  Supers.  24  Fed.  Bep.  110;  Tesier  ▼. 
Seattle,  1  Wash.  810;  Madison  County  y. 
Brieetly,  42  Fed.  Rep.  817;  Metealfe  y.  6^a<tf0. 
1  Wash.  297;  5<<ite.  BoAdr,  y.  Snodgrass,  1 
Wash.  805;  Smith  y.  iVw^r,  180  N.  T.  819, 
14  L.  R.  A.  408;  Day  y.  Austin  (Tex.  Cly. 
App.)  22  S.  W.  757. 

There  is  no  distinction  between  cases  in>hich 
tyvo  or  more  questions  were  submitted  at  the 
«ame  election,  and  there  was  a  majority  of 
all  those  voting  on  one  of  those  questions, 
but  not  a  majority  of  all  those  who  yoted 
Mi  the  election,  and  those  in  which  but 
one  question  was  submitted  at  the  electiou, 
«nd  there  was  a  majority  of  all  those  who 
actually  yoted,  but  not  a  majority  of  those 
•entitled  to  yote.  The  principle  that  those  who 
do  not  yote  are  held  to  acquiesce  in  the  result 
of  the  election  applies  with  equal  force  in 
«ither  case.  But  where  there  has  been  a  yery 
great  disparity  between  the  maximum  yote  at 
a  general  election,  and  the  vote  upon  a  par- 
ticular question,  such  as  a  municipal  aid  tax, 
the  courts  haye  been,  in  some  cases,  astute  to 
•discoyer  from  the  language  of  the  statute 
under  which  the  election  was  held  an  intent  to 
require  a  majority  of  all  the  yotes  cast  at  the 
election,  and  not  merely  a  majority  of  those 
cast  upon  the  particular  question. 

South  Bend  y.  Lewis,  188  Ind.  fil2;' Bayard 
▼.  Klinge,  16  Minn.  249;  Melffin  y.  LisenbyJ% 
HI.  68.  22  Am.  Rep.  141. 

In  the  f  ollowiDg  cases  in  which  two  or  more 
questions  were  submitted  at  the  same  election 
a  majority  of  those  yotiog  upon  one  of  those 
questions  only  was  held  sufficient. 

Oilleepie  y.  Palmer,  20  Wis.  544;  Dayton  y. 
St.  Paul,  22  Minn.  400;  Marion  County  Comrs. 
▼.  Winkley,  29  Ksn.  86;  MFalher  y.  Oswald,  68 
Md.  146;  State.  Crocker,  y.  BchoU,  41  Ean.  1; 
Armour  Bros,  Banking  Co.  y.  Finney  County 
Oomrs.  41  Fed.  Rep.  821;  State.  Durkhfimer, 
▼.  Oraee,  20  Or.  154;  State,  Little,  y.  Langlie, 
fi  N.  D.  594.  82  L.  R.  A.  723;  Qreen  y.  StaU 
Bd.  of  Canvassers  (Idaho)  (Dec.  term,  1896)  47 
Pa.  259. 

Messrs.  Scarboroug^h  Ik  Carver,  for 
appellees,  in  support  of  petition  for  rehearing: 

Articles  209  and  242  of  tlie  Constitution  are 
on  different  subject-matters,  and  the  import- 
ant differences  appearini;  in  those  two  articles 
-were  advisefily  adopted  by  the  conyention  be- 
cause of  the  diffffent  subjects. 

There  is  nothing  in  Surget  v.  Chase,  38  La. 
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Ann.  888.  which  would  indicate  that  the  court, 
as  then  constituted,  considered  that  articles  249 
and  209  had  any  relation  to  each  other. 

Duperier  y.  Viator,  86  La.  Ann.  960,  shows 
still  more  clearly  that  the  court,  as  then  con- 
stituted, could  not  haye  supposed  that  articles 
242  and  209  were  on  Uie  same  subject-matter. 

The  dictum  of  MacKenne  y.  Wooley,  89  La. 
Ann.  944,  is  against  us,  but  the  precise  point 
herein  inyolyed  was  not  presented  or  decided. 

It  is  opposed  to  the  Surget  Case.  88  La. 
Ann.  888,  the  Duperier  Cam.  85  La.  Ann.  960, 
the  Bditards  Case,  89  La.  Ann.  858,  and  Sen- 
teU  y.  Pdiiee  Jury,  48  La.  Ann.  97. 

These  decisions  then  settle  that  the  yalue 
clause  of  art  242  does  not  apply  to  elections 
held  under  article  209. 

Surget  r.  Chase,  88  La.  Ann.  888;  Duperier 
y.  Viator,  85  La.  Ann.  960;  Edwards  y.  Poliee 
Jury,  89  La.  Ann.  858. 

That  the  limit  clause  of  article  242  does  not 
apply  to  elections  held  under  article  209. 

Edwards  y.  Poliee  Jury,  89  La.  Ann.  868; 
Surget  y.  Chase,  88  La.  Ann.  888. 

That  the  clause  of  article  209,  requiring 
yoters  at  elections  held  under  it  to  haye  the 

Sualiflcations  of  yoters  at  ordinary  elections, 
oes  not  apply  to  article  242. 

Senteli  y.  Poliee  Jury,  48  La.  Ann.  97. 

That  the  channel  through  which  the  author- 
ity to  hold  the  elections  under  article  209  is  to 
reach  the  parochial  authorities  is  article  202  and 
not  article  242. 

Surget  Y.  Chase,  88  La.  Ann.  888. 

Of  course  it  is  clear  that  if  article  242  is  not 
to  be  construed  with  article  209  the  different  lan- 
guage used  in  the  two  articles  must  be  supposed 
to  haye  been  adyisedly  and  purposely  adopted. 

Article  242  is  a  strong  recognition  of  the 
right  of  property,  and  the  design  was  not  to 
permit  such  taies  except  in  cases  where  the 
public  benefit  was  so  obyious  and  well  recog- 
nized that  the  proposition  would  receiye  a 
majority  of  all,  not  only  of  the  people  who 
were  to  pay  it,  bat  also  of  the  property  on 
which  it  was  to  be  paid. 

New  Orleans  Y.  DeSt.  Bomes,  9  La.  Ann.  678. 

Act  85  of  1886  plainly  and  unambiguously 
reouires  a  majority  of  sll  the  taxpayers. 

The  tax  herein  was  not  carried  by  this  ma- 
jority, and  hence  was  defeated.  The  judgment 
of  the  lower  court  is  correct  on  this  ground 
without  reference  to  any  other. 

The  plaintiffs  did  not  acquiesce  in  the  result 
of  the  election. 

Watkins.  J.,  deliyered  the  opinion  of  the 
court: 

About  twenty  alleged  citizens  and  tax- 
payers of  the  parish  of  De  Soto  entered  suit 
against  the  Kansas  City,  Shreyeport,  &  Gulf 
I&ilway  Company,  the  president  of  the  police 
jury  of  that  paruh,  ana  the  board  of  super- 
yisors  thereof,  and  demanded  that  the  ordi- 
nance of  said  police  jury  directing  an  election 
to  be  held  for  the  purpose  of  taking  a  yote 
on  the  question  of  levying  a  special  tax  of  flye 
mills  upon  the  assessed  yaluation  of  all  prop- 
erty within  said  parish,  for  the  use  and  benefit 
of  said  railroad  company,  and  the  declaration 
of  the  result  of  the  election  as  beinfl:  in  f  ayor  of 
the  tax,  by  said  board  of  superyisors,  be  de- 
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clared  null  and  void;  and  the  prayer  of  tbeir 
petition  is  that  tbe  court  declare  and  decree 
that  the  aforesaid  election,  which  was  held  on 
tbe  2d  of  December,  18d5,  did  not  result  in  fa- 
Tor  of  the  tax,  and  that  they  be  relieved  from 
all  obligations  and  burdens  resultinff  there- 
from. After  answer  filed  and  trial  had.  there 
was  judgment  in  favor  of  the  plaintiffs,  in  con- 
formity to  the  allegations  and  prayer  of  their 
petition;  and  after  a  motion  for  a  new  trial  was 
made  and  overruled,  the  defendants  prosecuted 
this  appeal.  The  several  grounds  upon  which 
plaintiffs  rest  their  claim  to  relief  are,  substan- 
tially, as  follows,  vU.:  First.  That  the  said 
election  was  erroneously  ordered,  for  the  rea- 
son that  the  petition  therefor  was  not  signed 
by  one  third  of  the  property  taxpayers  of  the 
parish.  Second.  That  the  said  election  was 
illegal,  for  the  reason  that  tbe  petition  there- 
for requested  that  tbe  proposition  for  the  levy 
of  the  tax  be  submitted  to  the  property  tax- 
payers of  the  parish,  whereas  the  police- jury 
ordioance  required  that  it  be  "submitted  to  the 
property  taxpayers  of  the  parish  who  are  en- 
titled to  vote  under  the  laws  of  the  state;"  and 
the  ordinance  was  illegal  and  void  by  reason 
of  its  incompatibility  with  the  petition  of  the 
taxpayers  upon  which  it  was  predicated,  and 
of  the  fact  that  "there  was  no  law  at  the  time 
in  existence  which  authorized  tlfe  police  jury 
to  submit  a  question  of  levying  a  special  tax  in 
aid  of  a  railway  to  only  such  taxpayers  as  were 
entitled  to  vote  under  the  general  election  laws 
of  the  state,"  etc.  Third.  That  said  election 
was  not  carried  in  favor  of  the  tax,  for  the  rea- 
son that  no  legal  ballots  were  cast  for  tbe  five- 
mill  tax,  same  not  conforming  to  the  form  of 
ballots  prescribed  by  the  ordinance.  Fourth. 
That  tbe  tax  was  not  voted  for  by  a  majority 
in  number  and  value  of  tbe  property  taxpayers 
of  the  parish,  in  conformity  with  the  require- 
ments of  article  242  of  tbe  Constitution. 

With  the  exception  of  the  third,  all  the 
grounds  assigned  for  annulling  the  ordinance 
of  the  police  jury  calling  the  election,  tbe 
proclamation  of  the  result  of  the  election  by 
the  board  of  supervisors,  and  the  ordinance  of 
the  police  jury  levying  the  tax,  are  substan- 
tially the  same;  and  they  proceeded  upon  the 
theory  that  the  proposition  for  the  levy  of  the 
tax  was  not  submitted  to  the  property  taxpay- 
ers of  tbe  parish,  but  only  to  those  en- 
titled to  vote  under  the  election  laws  of  the 
state.  It  must  be  observed  at  the  outstart  of 
this  inquiry  (1)  that  the  plaintiffs  make  no 
contention  as  to  the  qualifications  of  the  per- 
sons who  voted  for  or  against  the  tax;  (2) 
none  that  any  persons  who  offered  to  vote 
were  refused  tbe  rieht  of  voting;  (8)  and  none 
as  to  the  method  of  boldinfr  the  election,  or  of 
the  manner  in  which  proclamation  of  the  re- 
sult thereof  was  made.  Also  that  there  is  no 
claim  made  with  regard  to  the  right  of  aliens 
or  nonresidents  to  have  participated  in  the 
election;  and  no  claim  is  made  to  rest  upon 
any  statute  of  the  state,  the  plaintiff's  theory 
resting  exclusively  upon  an  interpretation  of 
article  242  of  the  Constitution. 

Tbe  district  iudge  in  disposing  of  tbe  objec- 
tion which  relates  to  tbe  form  of  tbe  ballots 
that  were  cast  in  favor  of  tbe  tax,  said: 
"TLere  is  no  difference  between  the  ballot 
prescribed  and  that  used;"  and  our  examina- 
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tion  of  the  evidence  has  satisfied  us  of  the  cor- 
rectness of  his  conclusion.    Tbe  crucial  ques- 
tion in  the  case  was  disposed  of  by  the  district 
judge  verv  tersely,  in  the  disposition  he  made 
of  the  plaintiffs'  second  and  fifth  propositions, 
which  was  subsequently  elaborated  and  en- 
larged in  the  course  of  his  reasons  for  judg- 
ment and  analysis  of  authority.     In  that  of 
the  second,  he  said:    "This  objection  loses  its 
force  and  pith  for  the  reason  that  the  right  to 
vote  was  not  confined  to  those  taxpayers  alone 
who  are  authorized  to  vote  under  the  'election 
laws'  of  Louisiana,  but  extended  the  right  to 
all  taxpavers  who  are  entitled  to  vote  under 
'the  laws  of  Louisiana,"  etc.    In  that  of  tbe 
fifth,  he   said,    quoting   it   as   follows,  viz.; 
"  'That  the  tax  was  not  voted  for  by  a  ma- 
jority in  number  and  value  of  the   property 
taxpayers  of  the  parish,  as  required  by  article 
242  of  the  Constitution  of  the  state,  and  that 
the  tax  was  therefore  not  carried.'    The  evi- 
dence shows  that,  at  the  date  of  the  election, 
there  were  2,407  male  resident  taxpayers  Id 
the  parish,  with  an  assessment  of   $&3,073; 
and  that  of  this  number  1 ,069,  with  an  assess- 
ment of  $488,448,  voted  for  the  Ux,  whfle  688, 
with  an  assessment  of  $340,598,  voted  against 
the  tax.    It  will  thus  be  seen  that  the  tax  re- 
ceived a  majority  in  numbeifand  amount  of  tbe 
votes  cast,  but  did  not  receive  a  majority  either 
in  number  or  amount  of  the  whole  number  of 
resident  male  taxpayers, though  a  majority  both 
in  number  and  amount  of  such  resident  male 
voters  participated  in  the  election."    Discard- 
ing altogether  the  interpretation  of  like  ques- 
tions by  the  courts  of  many  of  the  sutes  and 
of  the  Supreme  Court  of  the  United  States, 
and  holding  "that  this  case  must  be  decided 
by  the  aid  of  our  own  constitutional  provisions, 
in  the  light  of  our  own  jurisprudence,"  tbe 
judge*  a  quo  said:    "It  is  true  that  article  242 
does  not  say,  in  so  many  words,  that  it  shall 
require  a  majority  of  all,  whether  voting  or 
not,  to  carry  such  a  tax;    and  if   the  article 
stood  alone,  and  there  was  no  other  article  au- 
thorizing   an    increase  of    taxation    for   any 
other  purpose,  the  conclusion  might  be  differ- 
ent.    But  when  we  find  an  express  provision, 
in    the  only  other  article  authorizing  an  in- 
crease of  taxation  by  a  vote,  that  a  majority  of 
those  voting   shall  be  sufficient  and  find  no 
similar    words  in  article  242,  the  conclusion 
seems  inevitable  that  the  omission  was  inten- 
tional, especially  when  we  find  it  coupled  with 
so  many  other  restrictions  in  article  242  that 
are  not  in  209."    In  arriving  at  this  conclu- 
sion the  judge  a  9U0*appears  to  have  given  due 
attention  to  all  the  adjudications  of  this  court 
upon  tbe  subject,  and  be  collated  them  as  fol- 
lows, viz.:  Surget  v.  Chase,  88  La.  Ann.  883; 
Duperier   v.  Viator,  85  La.  Ann.  957;    Mat- 
Kenzie  v.  WaoUy,  89  La.  Ann.  944:  SenUU  v. 
PiAiee  Jury,  48  La.  Ann.  96,~analyzing  only 
the  last  two;  but  his  analysts  of  the  two  arti- 
cles of  the  Constitution,  taking  them  in  con- 
junction, is  verv  persuasive,  though  we  can- 
not concur  in  hts  conclusion. 

Without  going  into  details,  or  traversing 
the  answer  of  the  defendants  in  exten»,  we 
make  from  tbe  principal  brief  of  their  coun- 
sel the  following  extract,  as  fairly  stating 
the  contention  on  which  they  rely,  namely: 


"  'A  vote  of  tbe  majoritf^Nis  used  in  article 
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342,  instead  of  meaning  that  a  majority 
of  all  the  property  taxpayers  in  nambers 
and  in  value  in  the  parish  must  yote  af- 
firmatively for  the  proposition,  means  that  th^ 
-vote  nyen  as  a  whole  must  be  considered, 
and,  if  it  be  found  that  a  majority  of  such 
"yote  is  in  fayor  of  the  tax,  then  it  is  carried; 
•otherwise  not.  How  can  those  who,  by 
abstention  from  the  polls,  do  not  act  on 
the  proposition,  be  held  to  be  included  in  'a 
▼ote?'  They  cannot  be.  The  phrase  *a  yote/ 
as  used  in  the  article,  is  synonymous  with  'a 
poll.' — a  poll  of  the  property  taxpayers  of  the 
parish.— and  if  a  majority  in  numbers  and  in 
value  of  such  'poll'  be  found  yoting  for  the  tax 
it  is  carried.  This  yiew  not  only  makes  the 
article  practical  and  efFectiye,  but  reconciles  it 
with  its  sister  article  209,  relating  to  the  same 
aubjectmatter, — an  increase  of  taxation,  oyer 
the  general  limit,  for  the  purpose  of  public  im- 
proyements.  Webster  defines  'a  poll,'  in  this 
sense,  to  be  'a  number  .or  aggregate  of  beads;  a 
liBt  or  reflrister  of  beads  or  individuals;'  also, 
'the  register  of  the  names  of  electors  who  may 
vote  in  an  election.'  Therefore  'a  pole,'  *a 
vote,'  includes  all  who  actually  cast  their  yotes 
at  the  election.  Those  who  stay  away  are  not 
to  t>e  counted  in  the  poll,— in  the  yote." 

The  facts  are  few,  simple,  and  uncontested, 
they  are.  in  substance,  as  follows,  vig.:  At 
the  request  of  the  Kansas  City,  Shreyeport.  & 
Oulf  Railway  Company,  one  of  the  defendants, 
a  special  tax  was  solicited  at  the  hands  of  the 
people  of  tbe  parish  of  De  Soto,  to  be  laid 
upon  the  taxable  yalues  thereof,  in  aid  of  the 
•construction  of  a  railroad  track,  through  said 
parish,  en  route  from  Kansas  City  to  tbe  Gulf  of 
Mexico.  Upon  petitions  duly  signed  as  the  law 
requires,  the  question  was  duly  submitted  to  the 

Sroperty  taxpayers  of  the  parish  at  an  election 
eld  conformably  to  law.  and  with  the  result 
aubetantially.  as  stated  in  the  reasons  assigned 
by  the  district  Judge.  After  the  yotes  cast  had 
been  duly  counted  and  tabulated  by  the  board 
of  election  superyisors.  another  of  the  defend- 
ants, proclamation  of  the  result  was  made  as  au- 
thorizing the  tax.  Thereupon  the  police  jury, 
another  of  tbe  defendants,  passed  an  ordinance 
levying  the  special  five-mill  tax  yoted  at  the 
•election.  In  furtherance  of  its  enterprise,  the 
railroad  company  proceeded  to  construct  its 
line  of  railway  through  the  parish  of  Dc  Soto, 
as  originally  contemplated,  and,  at  great  ex- 
pense, had  already  constructed  and  completely 
^eauipped  and  outfitted,  same  for  many  miles, 
relying  upon  the  ayails  of  said  tax,  and 
nhe  laws  and  Jurisprudence  of  the  state  in- 
terpreting them  as  they  existed  at  the  time. 
And,  in  fine,  while  the  road  was  in  process  of 
-construction  and  the  tax  in  process  of  collec- 
tion, this  suit  was  brought  for  the  annulment 
of  tbe  latter.  It  is  from  the  standpoint  of  the 
aforesaid  pleadings,  proof,  and  opinion  we  are 
inyiied  to  reyiew  the  Judgment  appealed  from. 
While  the  arguments  at  the  bar  and  in  the 
briefs  of  counsel  on  either  side  are  yery  elabo- 
rate, and  more  than  usually  able  and  instructiye 
to  the  court,  yet.  in  our  conception,  the  ques- 
tion for  decision  is  narrowed  to  tbe  compass 
-of  I  he  single  phrase  of  article  242  of  tbe  Consti- 
tution, vie,:  '*by  a  yote  of  the  majority  of  tbe 
property  taxpayers  in  numbers  and  in  yalue." 
And  in  determining  the  true  meaning  and  im- 
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port  of  that  phrase  we  must  decide  whether  a 
majority  of  those  yoting  is  intended,  or  a  ma- 
jority 01  all  the  property  taxpayers,  regardless 
of  whether  they  participated  in  the  election  by 
yoting  thereat  or  not  And  Just  here  it  must  be 
obseryed  that  in  the  discussion  of  the  case,  and 
in  the  opinion  of  our  learned  brother  of  the 
district  court,  property  taxpayers  of  the  parish 
of  De  Soto  were  alone  dealt  with.  Inasmuch 
as  this  constitutional  article  is  not  self-explan- 
atory on  this  subject,  we  are  constrained  to  do 
as  the  district  judge  has  done,  and  consult 
other  articles  of  tbe  organic  law  upon  the  same 
subject-matter, — increase  in  the  rate  of  prop- 
erty taxation  for  public  improyement,— as  well 
as  the  Jurisprudence  applicable  thereto,  in 
order  to  reach  a  satisfactory  solution  of  the 
query  propounded.  Pursuing  this  course,  we 
will,  in  the  first  place,  deal  with  articles  20» 
and  242  as  in  pari  materia,  and  in  the  second 
place  with  the  latter  alone. 

1.  The  following  are  the  two  articles, 
namely.  209  and  242.  That  portion  of  article 
209  which  relates  to  the  question  inyolved  in 
this  case  reads  as  follows:  *'No  parish  or  mu- 
nicipal tax  for  all  purposes  whatsoever  shall 
exceed  ten  mills  on  the  dollar  of  yaluation ; 
proyided,  that  for  the  purpose  of  erecting  and 
constructing  public  buildings,  bridges,  and 
works  of  public  improvement  in  parishes  and 
munidpalitlM,  the  rates  of  taxation  herein  lim- 
ited may  be  increased,  when  the  rate  of  such 
increase  and  the  purpose  for  which  it  is  in- 
tended, shall  have  been  submitted  to  a  yote  of 
the  property  taxpayers  of  such  parish  or  mu- 
nicipality entitled  to  a  yote  under  the  election 
laws  of  the  state,  and  a  majority  of  same  voting 
at  such  election  shall  have  yoted  therefor.^' 
Article  242  reads  as  follows:  '*The  general  as- 
sembly shall  haye  power  to  enact  general  laws 
authorizing  the  parochial  or  municipal  author- 
ities of  the  state,  under  certain  circumstances, 
by  a  yote  of  the  majority  of  the  property  tax- 
payers in  numbers  and  in  yalue,  to  leyy  special 
taxes  in  aid  of  public  improyements  or  railway 
enterprises:  proyided.  that  such  tax  shall  not 
exceed  the  rate  of  five  mills  per  annum,  nor 
extend  for  a  longer  period  than  ten  years." 

A  careful  scrutiny  of  these  articles  makes  it 
apparent  that  both  appertain  to  the  same  sub- 
jec^ matter, — ^the  increase  of  parish  or  munic- 
ipal taxation  beyond  the  fixed  limit  of  ten 
mills.  Article  209,  occurrinfl:  under  the  head^> 
ing  in  the  Constitution  entitled  "Revenue  and 
Taxation,"  lays  down  the  general  prohibition 
that  '*no  pariah  or  municipal  tax  for  all  pur- 
poses whatsoever  shall  exceed  ten  mills  on  the 
dollar  of  yaluation;"  and  the  subjoined  proyiso 
states  the  exceptions  thereto,  enumerates  the 
character  of  objects  in  aid  of  which  the  fore- 
going limitation  may  be  increased,  and  the 
modui  operandi  of  increasing  such  parochial  or 
municipal  tax.  Article  242,  occurring  under 
tbe  heading  in  the  Constitution  entitled  "Cor- 
porations and  Corporate  Rights,"  contains  a 
general  direction  to  the  general  assembly  upon 
the  subject  of  special  taxes,  and  confers  upon 
them  *'powerto  enact  general  laws  authorizing 
the  parochial  or  municipal  attthoriiiet  of  the 
state,  under  certain  eireumetanee$,  ...  to 
leyy  special  taxes  in  aid  of  public  improye- 
ments or  railway  enterprises."  (Our  italics.) 
This  last  article  deals  with   thfrSaeneraLju- 
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gembly  alone,  and  authorizes  them  to  deal  with 
"parochial  and  municipal  authoritiea,  under 
certain  circumstances;"  and,  in  keeping  with 
this  delegation  of  anthority,  it  confers  upon 
the  geoeral  assembly  "power  to  enact  general 
laws"  with  reference  to  "special  taxes  in  aid  of 
public  imorovemeDts  or  railway  enterprises." 
It  is  not  deqied,  on  the  contrary  it  is  admitted, 
that  the  provisioos  of  article  209  must  be  con- 
sulted for  tbe  purpose  of  ascertaining  the  true 
meaning  and  import  of  the  phrase,  "under  cer- 
tain circumstances."  occurring  in  article  242; 
or,  in  other  words,  the  latter  article  con- 
ferred power  upon  the  general  assembly  to 
enact  laws  upon  the  subject  of  special  taxes, 
under  the  circumstances  enumerated  in  article 
209.  which  contains  the  prohibition  aboye  re- 
ferred to.  And  manifestly,  this  is  the  only  cor- 
rect view  to  be  taken  of  it,  as  any  other  would 
do  away  with  all  constitutional  restraint  upon 
the  general  assembly  in  the  premises,  and  open 
the  door  for  the  enactment  of  any  laws  they 
might  deem  expedient.  Not  only  so,  but  the 
two  articles  are.  to  our  thinking,  harmonious 
upon  another  vital  question,— the  object  for 
which  the  rate  of  taxation  may  be  increased; 
the  phrase  in  article  209  being,  "for  the  purpose 
of  erecting  and  constructing  public  buildings, 
bridges,  and  works  of  public  Improvement." 
while  that  in  arUcle  242  is.  "in  aid  of  public 
improvements  or  railway  entetprises."  It 
will  not  be  denied  that  public  buildings  and 
bridges  are  ''public  improvements."  in  the 
sense  of  article  242;  nor  will  it  be  denied  that 
a  railroad,  such  as  the  one  of  the  defendant 
railway  company,  is  a  "work  of  public  im- 
provement," in  the  sense  of  article  2Cf9.  In  the 
two  articles  of  the  Constitution  succeeding  242 
we  find  the  following  expressions,  namely:  (1) 
"Any  railroad  corporation,  or  assocuition 
organized  for  the  purpose,  shall  have  the  right 
to  construct  and  operate  a  railroad  between 
any  points  within  this  state,"  etc.  Article  248. 
(2)  "Railwavs  heretofore  conntructed  or  that 
may  hereaner  be  constructed  in  this  state, 
are  hereby  declared  public  highways,  and  rail- 
road companies  common  carriers."  Article 
244.  And  our  statute  provides  that  "it  shall 
be  lawful  for  any  number  of  persons  not  less 
than  six  .  .  .  to  form  themselves  into  and  con- 
stitute a  corporation,  for  the  following  pur- 
poses, to  wit:  For  the  construction  and  mainte- 
nance of  railroads,  canals,  plank-roads,  bridges, 
ferries  and  other  works  of  public  improve- 
ment." Rev.  Stat.  ^  683.  It  is  thus  established, 
upon  the  authority  of  the  Constitution  and  the 
statutes  of  this  state,  that  the  term  "railway 
enterprises,"  occurring  in  article  242.  as  well 
as  "bridges,"  occurring  in  article  209,  are 
"works  of  public  improvjement,"  in  the  sense 
of  the  latter.  The  differences  between  the  two 
articles  are  the  following,  namely:  That  arti- 
cle 209  provides  that  the  proposed  increase  of 
the  rate  of  taxation  shall  be  "submitted  to  a 
vote  of  the  property  taxpayers  of  such  par- 
ish," while  242  proyides  that  same  shall  be 
authorized  "by  a  vote  of  a  majority  of  the  prop- 
erty taxpayers  in  numbers  and  in  value,"  omit- 
ting the  parish;  and  that  article  209  provides 
that  the  property  taxpayers  shall  be  those  only 
who  are  "entitled  to  yote  under  the  election 
laws  of  the  state,  and  a  majority  of  same  vot- 
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ing  at  such  election  shall  haye  yoted  iherefor,"^ 
while  article  242  is  silent  on  the  subjecu 

Attention  has  been  attracted  to  the  fact  that 
while  article  209  places  no  limitation  upon  tb* 
rate  of  the  proposed  increase,  yet  article  24^ 
fixes  the  rate  of  increase  at  five  mills,  and 
the  period  of  its  duration  at  ten  years.     Tak- 
ing the  latter  supposed  difference  first,  H  can, 
in  onr  opinion,  he  readily  reconciled  upon  the 
hypothesis,  already  suggested,  that  article  242^ 
was  a  grant  of  power  to  the  general  assembly 
to  deal  with  the  subject  of  special  taxes,  and 
that  power   is  subject  to  the  limitation    con- 
tained in  the  proviso.    That  proviso  affording 
a  check  upon  the  general  assembly,  it  is  pow- 
erless, "under  [any]  circumstances,"  to  pass  tbe 
limit- therein  set.    Considering,  in  thesecood 
place,  the  other  supposed  difference,  we  find  it 
distinctly  covered  by  a  decision  of  our  prede- 
cessors.  We  refer  to  the  case  of  Surget  v.  Cham, 
88  La.  Ann.  838,  wherein  the  question  was  of 
the  legality  of  a  special  tax  for  the  purpose  of 
building  a  public  levee,  which  had  been  'sub- 
mitted to  a  vote  of  the  property  taxpayers,"  ia 
supposed  conformity  to  the  provisions  of  arti- 
cle 209,  omitting  the  limitation  of  article  242 
^'in  number  and  value."    In  that  case  the  court, 
in  its  original  opinion,  said:    "It  requires  no^ 
reasoning  or  authority  to  satisfy  the  legal  mind 
that  any  legislation  which    would   have  at- 
tempted[  to  confer  to  police  juries  the  power 
to   build   public   levees.    .    .    .     woidd  be- 
glaringly  unconstitutional,  and  could  not  be 
enfon^  by  the  courts,  unless  the  authority 
be  found  in  article  209  or   article   242.  .  .  . 
Construing  these  two  articles  in  connectioii 
with  article  215,"  etc.,  the  court  announced 
that  the  foregoing  conclusion  was  confirmed. 
Following  up  that  theory,   the   court  quoted 
article  242  in  its  entirety. and  made  the  follow- 
ing observations  thereon,  riz.:    "Now  as  tbe 
project  of  levying  this  special  tax  is  shown  t» 
have  been  submitted  to  the  vote  of  the  majority 
of  the  taxpaying  electors  of  the  parish,  and  not 
to  the  majority  of  taxpayers   in   number  and 
value,  as  imperatively    required  by  that  ar- 
ticle,   .    .    .    defendants  cannot  invoke  the- 
authority  of  that  article."    In    other  word% 
the  court  held  that  the  defendants    had    sub- 
mitted the  question    of  levying  the  special 
leyee  tax  to  the   majority  of  the  taxpaying 
electors,  in  keeping  with  the   provisions  of 
article  209,  but  had  failed  to  procure  "a  vote 
of  the  majority  of  the  property   taxpayers  in 
number  and  yalue,"  as  provided  in  article  242. 
That  this  was  the  evident  purpose  and  intended 
scope  of  that  opinion  is  fully  verified  by  the 
opinion  on  rehearing,  wherein  Mr.  Justice  Fen- 
ner.  speaking  for  the  court,  said:   "The propo- 
sition that  article  209  is  self -operating  and  con- 
fers directly  upon  the  parishes  the  absolute 
power  to  levy  unlimited  taxes  for  the  purposes 
therein  specified,  upon  the  vote  of  a  mere  nu- 
merical majority  of  the  taxpayers,  without  ref- 
erence to  the  value  of  the  property  represented, 
is   certainly  startling."    It  is  rarely  the  case 
that  so  much  force  anil  meaning  are  couched 
in  such  few  words.     But  for  the  construction 
the  court  place<i  upon  the  provisions  of  article 
209,  the  consequences  apprehended  would  in- 
evitably flow  from  it.    If  article  209  is  not  self- 
operating,  it  is  bf'cause  article  242  confers  upofr 
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the  general  assembly  the  power  to  put  it  in 
force.  If  article  900  does  not  authorize  unlim- 
ited taxes  for  the  purposes  specified  therein,  it 
is  because  the  proviso  of  article  242  prevents. 
If  article  200  does  not  authorize  a  mere  nu- 
merical majority  of  the  property  taxpayers 
without  regard  to  their  number  or  value  of 
property  represented,  it  is  because  the  restraint 
IS  imposed  by  article  243.  On  the  other  hand, 
if  only  those  property  taxpayers  of  a  designated 
parish  who  are  entitled  to  vote  under  the  elec- 
tion laws  of  the  state  are  entitled  to  participate 
in  an  election  held  In  pursuance  of  article  242, 
it  is  because  that  conaition  is  imposed  by  arti- 
cle 200.  To  our  minds,  the  force  of  the  con- 
clusions the  court  arrived  at  in  that  case  is  ir- 
resistible, and  we  accept  them  as  absolutely 
conclusive  on  the  proposition  that  articles  200 
and  242  are  laws  in  pari  materia.  Accepting 
their  conclusion  as  correct,  it  necessarily  fol- 
lows that  the  concluding  sentence  of  article 
200  controls  this  case,  etc.,  "and  a  majority  of 
the  same  voting  at  such  election  shall  have 
voted  therefor." 

But  that  opinion  is  not  alone.  There'  are 
others,  la  Ihiperier  v.  Viator,  85  La.  Ann. 
067,  the  contention  was  *'that  the  majority  of 
the  taxpayers  of  the  parish  did  not  vote  in  favor 
of  the  tax,  as  required  by  act  126  of  1882;" 
but,  notwithstanding  the  proof  disclosed  that 
a  number  less  than  a  majority  of  the  property 
holdera  participated  in  the  election,  toe  court 
said:  'un  our  opinion,  this  language" — that 
of  article  200,  quoting  same — "is  liable  to  no 
other  construction  but  [than]  that  the  tax  must 
receive  the  vote  of  the  majority  of  the  tax- 
payers who  voted  at  the  election,  or,  in  other 
words,  the  majority  of  the  legal  votes  cast  at 
the  election,"  etc.  That  decision  goes  further 
than  the  exigencies  of  the  instant  case  require, 
for  the  reason  that  at  the  election  under  con- 
sideration there  was  a  large  majoritv  of  the 
.  property  taxpayers  in  numbers  and  in  value 
who  participated  in  the  election,  and  a  large 
majority  of  those  participating  voted  in  favor 
of  the  tax.  In  MaeKenzie  v.  Wooley^  80  La. 
Ann.  044,  the  court  had  under  consideration 
the  identical  question  we  have  before  us, — the 
legality  of  a  special  municipal  tax  which  had 
been  levied  in  pursuance  of  an  election  held  in 
1887,  in  aid  of  the  construction  of  a  railroad 
connecting  the  town  of  Minden  with  the  main 
line  of  the  Yicksburg,  Shreveport,  &  Pacific 
Railroad,  passing  through  a  portion  of  the  par- 
ish of  Webster.  In  dealing  with  that  question 
the  court  said:  "Articles  242  and  200.  being 
in  pari  materia  [they]  must  be  construed  to- 
gether; and  the  latter  provides  that  the  levying 
of  a  special  tax  shall  be  submitted  to  a  vote  of 
the  property  taxpayers  of  such  parish  or  muni- 
cipality entitled  to  vote  under  the  election  laws 
of  the  state.  In  Ihiperier  v.  Viator,  85  La. 
Ann.  057,  this  court  held  that  the  property  tax- 
payers entitled  to  vote  are  only  those  who  are 
entitled  to  vote  at  a  general  election."  This 
case  is  in  exact  keeping  with  that  of  Surget  v. 
Chaee  and  Duperier  v.  Viator, 

In  1884  there  was  submitted  to  the  electora 
of  the  state  the  subjoined  amendment  to  arti- 
cle 214  of  the  Constitution,  namely:  "No. 
112.  Joint  Resolution.  Proposing  an  Amend- 
ment to  Article  Two  Hundred  and  Fourteen 
of  the  Constitution  of  the  State.  Be  it  resolved 
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by  the  general  assembly  of  Louisiana,  two 
thirds  of  the  members  elected  to  eadi  house- 
agreeing  thereto,  that  at  the  general  election 
next  ensuing  the  passage  of  this  resolution,  tho 
following  amendment  to  article  two  hundred 
and  fourteen  of  the  Constitution  of  this  state 
shall  be  submitted  to  the  people  of  this  state.and 
if  a  majority  of  the  votera  at  said  election  shaU> 
approve  and  ratify  such  amendment,  the  same- 
shall  become  a  pairt  of  the  Constitution  of  the- 
state,  to  wit:  That  article  (214)  two  hundred 
and  fourteen  of  the  Constitution  be  amended, 
so  as  to  read  as  follows:  'The  general  assem- 
bly may  divide  the  state  into  levee  districts  and 
provide  for  the  appointment  or  election  of  levee 
commissioners  in  said  districts,  who  shall  in 
the  method  and  manner  to  be  provided  by  law,, 
have  supervision  of  the  erection,  repair,  and 
maintenance  of  the  levees-  in  said  districts;  to 
that  effect  the  levee  commissioners  may  levy  & 
tax  not  to  exceed  ten  mills  on  the  taxable  prop- 
erty situated  within  the  alluvial  portions  of 
said  district  subject  to  everflow;  provided,, 
that  in  case  of  necessity  to  raise  iulditional 
funds  for  the  purpose  of  constructing,  preserv- 
ing, or  repairing  any  levete  protecting  the- 
lands  of  a  district,  the  rate  of  taxation  herein 
limited,  may  be  increased  when  the  rate  of 
such  increase  ^nd  the  necessity  and  purpose  for 
which  it  is  intended  shall  have  been  submitted 
to  a  vote  of  the  propertv  taxpayen  of  such  dis- 
trict, paying  taxes  for  himself,  or  in  any  repre- 
sentative capacity  whether  resident  or  nonresi- 
dent, on  propertv  situated  within  the  alluvial 
portion  of  said  district  subject  to  overflow,  and 
a  majority  of  those  in  number  and  value,  vot- 
ing at  such  election,  shall  have  voted  therefor. ' "" 
From  an  examinaUon  of  the  act  of  the  legisla^ 
ture  it  will  be  seen  that  it  was  to  be  "submit- 
ted to  the  people  of  the  state,  and,  if  a  major- 
ity of  the  voters  at  said  election  shall  approve- 
and  ratify  such  amendment,  the  same  shall  be- 
come a  part  of  the  Constitution;"  and  the  pro- 
posed amendment  declares  that,  for  the  pur- 
pose of  constructing,  preserving,  or  repairing 
any  levees,  "the  rate  of  taxation  herein  limitea 
may  be  increased,  when  the  rate  of  such  in- 
crease, and  the  necessity  and  purpose  for  which< 
it  is  intended,  shall  have  been  submitted  to  » 
vote  of  the  property  taxpayers  of  such  district, 
.  .  .  ana  a  majority  of  those  in  number 
and  value,  voting  at  such  election,  shall  have 
voted  therefor."  In  Munmm  v.  Atehafalaya 
BaHn  Levee  Diet,  Comre,  48  La.  Ann.  16,  this 
court  had  under  consideration  and  determined 
the  constitutionality  of  act  07  of  1800,  which 
directed  the  levy  and  collection  of  certain  acre- 
age and  produce  taxes,  and  therein  was  drawn 
in  question  the  legal  operation  and  effect  of  the 
aforesaid  constitutional  amendment  It  was 
the  contention  of  plaintilTs  counsel  in  that  case 
that  said  legislative  act  was  unconstitutional, 
because  its  provisions  conflicted  with  those  of 
the  aforesaid  amendment;  and  that  it  provided 
for  a  local  assessment,  and  not  a  tax«0  nomine, 
and  was,  consequently,  different  from  article- 
200  of  the  Constitution.  In  deciding  that 
question  this  court  said:  "When,  however,  a 
question  arises  of  the  necessity  for  increasing 
the  burdens  of  taxation,  for  any  purpose  wha^ 
ever,  it  is  meet  and  proper  that  the  property 
taxpayers  of  the  district  within  which  the  in- 
crease is  proposed  should  be  consulted.    And 
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we  take  it  to  be  quite  a  significant  circumstance 
that  there  was  incorporated  in  the  amendment 
to  article  214  the  identical  proviso  contained  in 
article  209,  directing  that  any  increase  of  the 
rate  of  taxation  therein  limited  should  be  the 
'first  submitted  to  a  vote  of  the  property  tax- 
payers. It  seems  to  be  indicative  of  the  simi- 
larity of  the  taxing  power  which  is  conferred 
In  each  article;  each  being  designed  for  similar 
specific  purposes,— the  erection  of  a  court- 
house, or  the  construction  of  a  levee."  See 
also  Chnrnoek  v.  Fordodie  and  Q,  T,  Special 
Lecee  Dial,  Co,  38  La.  Ann.  828;  Excelsior 
Planting  dbMfg,  Co,  v.  Oreen,  89  La.  Ann  456. 
:and  Lctee  Commimonern  v.  Lorio  Bro$.  83  La. 
Ann.  276,  in  which  analogous  principles  are 
announced.  In  Asphalt  Paving  Co.  v.  Oogreve, 
•41  La.  Ann.  251,  this  court  distinctly  held  that 
"the  provisions  of  article  209  of  the  Constitu- 
tion have  exclusive  reference  to  ad  valorem 
taxation  for  the  sole  purpose  of  revenue,  and 
-do  not  apply  to  special  assessments  for  street 
improvement." 

It  thus  appears  evident  that  by  a  uniform 
■and  consistent  course  of  decision,  during  n  pe- 
riod of  fifteen  years,  this  court  has  maiutained 
the  principle  of  consistency  and  similarity  in 
these  several  articles  relating  to  an  increased 
Tate  of  ad  valorem  taxation  for  the  purposes  of 

gublic  improvement,  so  that  thev  have  thereby 
ecome  a  unit,  the  provisions  of  one  being,  as 
it  were,  read  into  the  other.  Evidently  l^ing 
mindful  of  the  jurisprudence  of  the  state  upon 
this  question,  the  legislature  of  1894  proposed 
«n  amendment  to  article  242  of  the  Constitu- 
tion so  as  to  make  it  read  just  as  it  had  been 
interpreted  to  mean,  m>.;  '*The  general  as- 
sembly shall  have  power  to  enact  general  laws 
authorizing  the  parochial  or  municipal  author- 
ities of  the  state,  under  certain  circamstances, 
by  a  vote  of  a  majority  of  the  taxpayers  in 
number  and  amount  toting  at  the  deetion,  to 
levy  special  taxes  in  aid  of  public  improve- 
ments or  railway  enterprises,"  etc.  (Our  ital- 
ics.) Notwithstanding  this  proposed  amend- 
>ment  was,  with  various  others,  defeated  at  the 
general  election  held  in  1896,  it  evidences,  as 
well  as  sanctions,  the  interpretation  that  this 
court  had  theretofore  placed  upon  aritcles 
209  and  242,  as  being  in  pari  materia.  Coun- 
sel have  argued  and  our  learned  brother  of  the 
•district  court  was  of  opinion,  that  this  court 
entertained  a  somewhat  different  view  of  this 

guestion  in  Bentell  v.  Police  Jury,  48  La.  Ann. 
S,  but  that  is  an  erroneous  supposition.    The 

•case  before  the  court  was  similar  to  some  of 
the  contestations  we  have  referred  to;  but  the 
court  dealt  with  certain  exceptions  which  the 

•defendants  had  interposed  in  the  lower  court, 
and  two  of  which  the  district  judge  had  sus- 
tained, and  dismissed  the  suit,— misjoinder  of 
the  plaintiffs  and  no  cause  of  action.    In  the 

•course  of  our  opinion  we  said:  "The  excep- 
tion of  misjoinder  is  based  upon  the  fact  that 
some  of  the  plaintiffs  are  residents  of  Avoy- 
elles and  others  reside  in  Orleans  and  St.  Lhii- 
dry.  All  are  alleged  taxpayers."  And  after 
approving  the  opinions  expressed  in  MacKemie 
V.  Wooley  and  Duperier  v.  Viator,  the  opinion 
proceeds  as  follows,  tie.:  Arficle  242  "di'als 
with  elections  for  railway  enterprises,  and  in 

-our  view  entitles  taxpayers  to  vote.     The  act 

•(of  1886),  'which  puts  this  last  article  into 
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effect,'  provides  for  the  votes  of  nonresident 
taxpayers.  We  think  that  taxpayers,  whether 
resident  or  nonresident,  were  properly  joined 
as  plaintiffs."  It  must  be  observed  that  the 
opinion  says  that  article  242  ''entitles  taxpayers 
to  vote,"  not  nonresident  taxpayers.  It  speaks 
of  the  act  of  1886  providing  for  the  votes  of 
nonresidents, — an  altogether  different  prop- 
osition. And  the  conclusion  of  the  court  whs 
**that  taxpayers,  whether  resident  or  nonresi- 
dent, were  properly  joined  as  plaintiffs."  not 
that  they  were  capacitated  to  vote.  Having 
arrived  at  this  conclusion,  the  court  reversed 
the  judgment,  reinstated  the  case,  and  re- 
manded it  for  a  trial  upon  the  merits.  But 
after  the  case  went  back  to  the  district  court 
a  voluntary  nonsuit  was  entered,  and  noth- 
ing passed  by  our  decree.  But  as  neither 
article  209  nor  242  makes  any  provision  for 
the  method  of  holding  elections  thereun- 
der, nor  of  ascertaining  the  result  thereof, 
nor  for  the  contesting  oi  same,  the  legislature 
is  empowered  by  the  latter  article  to  deal  with 
those  questions  as  it  deems  best.  Consequently 
it  was  within  its  competency  to  declare  who 
were  capacitated  to  institute  an  election  con- 
test, in  order  to  have  it  declared  void  on  the 
sround  of  the  nonperformance  of  certain  con- 
ditions precedent,  notwithstanding  it  was  ab- 
solutely without  power  to  prescribe  the  quali- 
fications of  persons  to  voce.  Hence,  in  the 
case  of  Sentell  v.  Police  Jury  it  was  with  the 
capacity  of  the  plaintiffs  to  institute  suit  and 
stand  in  judgment  that  we  dealt,  and  not  with 
their  constitutional  qualifications  to  vote.  The 
latter  question  was  one  for  the  merits  alone, 
and  they  had  not  been  reached,  and  had  not 
been  disposed  of  in  the  court  below.  In  keep- 
ing with  that  theory,  act  106  of  1892  provides 
that  "any  election  held  under  articles.  209. 242. 
and  260  of  the  Constitution  .  .  .  may  be 
contested  by  any  party  or  parties  in  interest, 
on  the  grounds  of  fraud,  illegality,  or  irrec^- 
larity,  before  any  court  of  competent  jurisdic- 
tion." Id.  §  1.  It  provides  that  all  property 
taxpayers  have  the  capacity  of  suitors,  whether 
nonresidents,  minors,  married  women,  inter- 
dicted, insane,  or  convicted  persons;  and, 
surely,  such  persons  should  enjoy  the  right  to 
demand  iudicial  relief  from  the  payment  of  a 
tax,  on  the  ground  of  its  nullity,  which  they 
had  not  the  qualifications  as  voters  to  primarily 
resist  at  the  polls;  for,  in  this  way.  the  equality 
of  all  property  taxpayers  would  be.  in  a  great 
measure,  preserved,  and  the  existence  and 
recognition  of  that  right  would  have  a  ten- 
dency to  restrain  and  repress  illegality  and  in- 
formality in  the  conduct  of  elections.  After 
careful  consideration  of  the  articles  of  the  Con- 
stitution, and  all  the  adjudged  cases  in  our  Re- 
ports appertaining  thereto,  we  are  prepared  to 
affirm  the  opinions  we  have  quoted  and  to  ad- 
here to  the  principles  therein  announced. 

2.  But  pretermitting  all  reference  to  article 
209,  and  confining  the  discussion,  arguendo,  to 
the  provisions  of  article  242.  let  us  consider 
the  phrase,  **by  a  vote  of  the  majority  of  the 
property  taxpayers,  in  numbers  and  in  value," 
and  ascertain  its  true  meaning.  It  is  quite 
significant,  indeed,  that  the  phrase  is,  "by  a 
vote  of  the  majority  of  the  property  taxpayers," 
etc.,  instead  of,  "by  a  vote  of  the  majority 
of   all   the   property   taxpayers,"    etc^f^e- 
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tween  sucb  phrases  as  these  two,  a  differ- 
•eoce  has  been  taken  by  Dearly  all  of  the 
•courts  \rbose  opinions  we  have  examined  on 
the  subject,  and  with  the  proximate  result  that, 
In  cases  where  the  word  "all"  is  omitted,  the 
-decisions  have  been  that  a  maiorlty  of  those 
actually  voliog  carries  the  election  in  favor  of 
the  tax,  those  not  voting  being  presumed  to 
have  acquiesced  in  the  result,  while  in  those 
^cases  in  which  the  word  "all"  occurs  an  a£Qrm- 
ative  vote  of4ill  the  properly  taxpayers  is  requi- 
site for  thai  purpose.  The  following  decisions 
•of  some  of  the  courts  of  other  states  will  serve 
'to  illustrate  the  foregoing  propositions.  They 
are  founded  upon  the  precepts  of  text- writers 
of  the  first  ability,  the  trend  of  which  may  be 
summarized  thus:  That  the  rule  to  guide 
those  to  whom  the  question  is  submitted  Is.  to 
take  the  majority  of  votes  cast  as  a  test,  those 
who  remain  away  from  the  polls  being  pre- 
*«umed  to  assent  to  what  is  done  by  a  majority 
•of  those  who  vote.  Their  silence,  when  they 
had  an  opportunity  to  speak  and  change  the 
result,  is  taken  for  consent  to  the  result;  that 
this  is  the  settled  doctrine  in  this  country  in 
respect  to  the  election  of  oflQcers  at  a  general 
^election,  and  also  at  elections  for  the  purpose 
of  deciding  any  special  proposition.  McCrary, 
Conicsted  Elections,  p.  114.  The  Constitution 
•of  Minnesota  requiring  that  a  law  relative  to 
the  removal  of  a  county  seat  shall,  before  tak- 
ing effect,  "be  submitted  to  the  electors  of  the 
•county,  .  .  .  and  be  adopted  by  a  majority 
of  such  electors"  (art.  11,  §  1),  the  supreme 
K^ourt  of  that  state  held  that  phrase  to  mean 
"a  majority  of  those  electors  voting  at  the  elec- 
tion, .  .  .  irrespective  of  the  particulsr 
facts  appearing  in  the  case,"  etc.  To  the  same 
effect  are  Taylor  v.  Taylor,  10  Minn.  107  (Gil. 
81):  Bayard  V.  Ktinge,  16  Minn.  240  (Gil.  221). 
A  statute  of  North  Carolina,  which  authorized 
^aid  to  be  granted  railroads  upon  same  having 
been  "voted  by  a  majority  of  the  voters  of  said 
town  qualified  to  vote  for  commissioners,"  was 
interpreted  by  the  supreme  court  of  that  state 
to  mean  a  majority  of  the  votes  actuallv  cast 
4it  the  election:  that  all  voters  who  did  not 
•choose  to  participate  in  the  election  '  'are  to  be 
taken  as  assenting  to  the  result  of  the  election, 
accoiding  to  the  vote  actually  polled."  Beiger 
V.  Beavford  Comr$,  70  N.  C.  819.  A  Missouri 
statute  required  that  all  propositions  "to  creste 
a  debt  by  t)orrowing  money  for  any  purpose 
whatsoever"  should^be  submitted  **  *to  a  vote 
•of  the  qualified  voters  of  said  city.'  and  that 
.  .  .  'two  thirds  of  such  qualified  voters 
[was  necessary]  to  sanctftn  the  same;'  "  and 
the  supreme  court  of  that  state  held  it  sufil- 
cient  "if  two  thirds  of  sll  the  qualified  voters 
who  voted  at  the  special  election  .  .  .  voted 
in  favor  of  the  proposition."  State,  Bnssett,  v. 
Betfiek,  87  Mo.  270.  In  People,  Mitchell,  v. 
WariUld,  20  111.  159,  the  court  said:  "The  vot- 
ers of  the  county  referred  to  were  the  voters 
who  should  vote  at  the  election  authorized  by 
it.  If  we  go  beyond  this,  and  inquire  whether 
there  were  other  voters  of  the  county  who  were 
•detained  from  the  election  by  absence  or  sick- 
ness, or  voluntarilv  absented  themselves  from 
the  polls,  we  should  introduce  an  interminable 
inquiry,  and  invite  contests  in  elections  of  the 
most  harassing  and  baneful  character,  if  we 
did  not  destroy  all  of  the  practical  benefits  of 
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laws  enscted  under  these  provisions  of  the  Con- 
stitution. We  hold,  therefore,  that  a  majoritv 
of  the  legal  votes  cast  at  this  election  is  suf- 
ficient to  determine  the  question  of  a  reloca- 
tion of  the  county  seat."  In  LouiniUe  db  N. 
R  Oo,  V.  Dandaon  County  Ci.  1  Sneed,  687,  It 
was  held:  When  a  question  or  an  election  is 
put  to  the  people  of  a  county*  and  is  made  to 
depend  upon  the  vote  of  a  majority  of  the  vot- 
ers of  said  county,  the  only  proper  test  of  the 
number  entitled  to  vote  in  such  election  is  the 
result  thereof  as  determined  by  the  ballot  box. 
In  Sanford  v.  Prentice,  28  Wis.  858,  it  was  held 
that  "a  majority  of  the  legal  voters  of  a  dis- 
trict" meant  "only  a  majority  of  those  actually 
voting  at  the  election."  In  Vance  v.  Amtell, 
45  Ark.  400,  the  court  held  that  the  phrase, 
"without  the  consent  of  a  majority  of  the  quali- 
fied voters  of  the  county,"  meant  "a  majority 
of  those  actually  votine  at  the  election/'  In 
Smith  V.  Procter,  180  N'.  Y.  819,  14  L.  R.  A. 
408,  it  was  held  that  the  phrase,  "a  majority 
of  all  the  inhabitants  of  any  school  district  en- 
titled to  vote,"  meant  "a  majoritv  of  those  ac- 
tually voting,"  etc., — an  exceedingly  strong 
case.  •  In  Pfcple,  Furman,  v.  Clute,  50  N.  Y. 
461,  the  court  held:  "Those  .  .  .  who  art 
absent  from  the  polls,  in  theory  and  practical 
result  are  assumed  to  assent  to  the  action 
of  those  who  go  to  the  polls;  and  those  who  go 
to  the  polls,  and  who  do  not  vote  for  any  can- 
didate for  an  otfice,  are  bound  by  the  result  of 
the  action  of  those  who  do.  .  .  .  And  then 
he  who  receives  the  highest  number  of  earnest 
valid  iHillots  is  the  one  chosen  to  the  otUce." 
In  Green  v.  State  Bd.  of  Canvaame  (Idaho 
Dec.  term,  1806).  47  Pac.  259,  the  court  had 
under  consideration  the  question  whether  a 
proposed  constitutional  amendment  permitting 
women  to  exercise  the  elective  franchise  had 
been  carried  at  an  election  held  under  an 
article  of  the  state  Constitution,  and  the  terms 
of  which  amendment  were  that  "a  majority  of 
the  electors  shall  ratify  the  same;"  and  the 
court  held  that  a  majoritv  of  those  voting  was 
all  the  Constitution  required,  and  that  the  ten 
thousand  or  more  voters  who  refrained  from 
voting  must  be  taken  to  have  assented  thereto. 
And  in  that  case  the  court  further  said:  **This 
is  a  government  by  the  people  who  have  opin- 
ions, and  are  wiilinff  to  express  them.  Repre- 
sentatives are  elected  both  in  Congress  and  the 
legislature.  Ofllcers  are  elected.  Constitutions 
are  framed,  and  laws  enacted,  and,  of  right, 
ought  to  be,  by  these  men,  and  by  these  only." 
In  Walker  v.  Oeitald,  68  Md.  146,  it  was  held 
that  those  abstaining  from  voting  are  consid- 
ered to  have  acquiesced  in  the  result,  if  the 
measure  is  adopted  [by]  receiving  a  majority 
of  those  voting  upon  it,  etc.  In  Dayton  v.  St, 
Paul,  22  Minn.  400.  it  was  held  that  a  major- 
ity of  those  present  and  voting  shall  be  suf- 
ficient. Our  own  court  has  followed  and 
adopted  this  interpretation.  In  New  Orle^me 
V.  De  St.  Romes,  9  La.  Ann.  578,  the  question 
was  one  relating  to  the  subscription  by  the 
parishes  and  municipalities  of  the  state  to  the 
stock  of  corporations  in  aid  of  works  of  in- 
ternal improvement,  and  the  statute  required 
that  such  proposition  must  be  submitted  to  and 
ratified  by  "a  majority  of  the  voters  on  whose 
property  the  tax  is  proposed  to  be  levied;"  and 
the  court,   through  Mr.  Justice  Ogden,  held 
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that  It  was  sufficient  if  it  was  approved  aod 
ratified  by  a  majoiity  of  the  votes  cast  at  the 
election.  It  is  true  that  there  are  many  opin- 
ions which  express  a  contrary  view,  but,  as  be- 
fore observed,  they  construe  statutes  or  con- 
stitutional provisions  which  declare  that  the 
majority  of  all  the  qualified  electors  shall  favor 
the  proposition;  that  is  to  say,  very  many  of 
them.  But  we  do  not  regard  it  our  duty  to 
attempt  to  leconcile  conflicting  views  upon  the 
question.  In  such  an  emergency  we  may  with 
safety  consult  the  opinion  of  *  the  Supreme 
Court  of  the  United  States  as  the  best  and  final 
arbiter  of  all  such  disputes.  One  of  the  prin- 
cipal cases  to  which  our  attention  has  been  di- 
rected is  Qms  County  y.  John$ion,  9517.  8. 860, 
24  L.  ed.  416,  in  which  the  question  for  de- 
termination and  decided  was  as  to  what  was 
the  proper  construction  to  be  placed  upon  the 
Missouri  statute  known  as  the  'Township  Aid 
Act,"  which  authorized  subscriptions  by  town- 
ships to  the  stock  of  railroad  companies, 
"whenever  two  thirds  of  the  qualified  voters 
of  the  township  voting  at  an  election  called  for 
that  purpose  shall  vote  in  favor  of  the  sub- 
scription/' while  the  Constitution  of  that  state 
prohibits  such  a  subscription  "unless  two 
thirds  of  the  qualified  voters  of  the  .  .  . 
town,  at  a  regular  or  special  election  to  be 
held  therein,  shall  assent  thereto;"  and  the 
court  held  that  the  provisions  of  the  constitu- 
tion and  the  statute  were  substantiallv  the 
same,  specifically  overruling  the  case  of  I^arah- 
man  v.  Bates  County,  92  U.  S.  669.  28  L.  ed. 
747,  in  which  a  contrary  opinion  had  been  ex- 
pressed. That  a  majority  of  leeal  voters  re- 
quires onlv  a  majority  of  the  legal  voters  ac- 
tually voting  at  an  election  is  "the  established 
rule  as  to  the  effect  of  elections,  in  the  absence 
of  any  statutory  regulation  to  the  contrary. 
AH  qualified  voters  who  sbsent  themselves 
from  an  election,  duly  called,  are  presumed  to 
assent  to  the  expressed  will  of  the  majority  of 
those  voting,  unless  the  law  providing  for  the 
election  otherwise  declares,"— citing,  with  ap- 
proval, 8t.  J<mph  Twp,  V.  Sogers,  88  U.  8.  16 
Wall.  644,  21  L.  ed.  328,  and  many  of  the  cases 
we  have  already  collated.  It  will  be  difficult 
to  find  an  opinion  more  completely  apposite 
and  authoritative  than  that.  In  DougUu  v. 
Pike  Qninty,  101  U.  8.  677,  26  L.  ed.  968,  the 
supreme  court  had  under  consideration  the 
constitutionality  of  the  same  Missouri  statute  to 
aid  and  facilitate  the  construction  of  railroads; 
and  they  were  requested  to  review  their  decision 
in  Case  County  y.  Johnston,  because  the  su- 
preme court  of  Missouri  had  decided  that  stat- 
ute unconstitutional,  notwithstanding  the  de- 
cision in  that  case  favoring  its  constitutionality. 
The  court  did  review  the  grounds  of  their 
decision  in  Cass  County  v.  Johhston  most 
carefully  and  thoroughly,  and  after  this  ex- 
amination affirmed  its  correctness.  In  Car- 
roll County  Supers,  v.  Smith,  111  U.  8.  556,  28 
L.  ed.  617,  the  question  was  of  the  validity  and 
legality  of  an  election  held  in  pursuance  of  the 
provisions  of  the  Constitution  of  Mississippi 
and  laws  of  that  state  which  provide  the  man- 
ner in  which  counties  of  that  state  may  grant 
aid  to  corporations,  and  the  court  said:  "The 
assent  of  two  thirds  of  the  qualified  voters  of 
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the  county,  at  an  election  lawfully  held  for 
that  purpose,  to  a  proposed  issue  of  municipal 
bonds,  intended  by  that  instrument,  meant  the 
vote  of  two  thirds  of  the  qualified  voters  pres- 
ent and  voting  at  such  election  in  its  favor.  a» 
determined  by  the  official  return  of  the  result.'* 
But  the  most  recent  expression  of  opinion  by 
the  supreme  court  is  that  in  Knox  County  v. 
Mnih  Nat.  Bank.  147  U.  8.  91,  37  L.  ed.  98. 
in  which  Mr.  Justice  Brewer,  speaking  for  the 
court,  said:  "Several  decisions  of  the  supreme 
court  of  Missouri  are  cited,  the  latest  being 
that  of  State,  Quiney,  M.  d  P.  R.  Co.,  v.  ITar- 
ris,  96  Mo.  29,  in  which  that  couil  has  held 
that  two  thirds  of  those  actually  voting  is  nol 
sufficient;"  but  the  court  said  that  opinion 
was  erroneous,  and  adhered  to  their  previoua 
rulings.  Comment  is  unnecesssry,  as  those 
decisions  are  final  and  controlling,  and  we  hold 
that,  on  reason  and  authority,  a  majority  of  the 
property  taxpayers  in  number  and  value  means 
a  majority  of  those  voting  at  an  election .  And, 
thus  holding,  the  election  under  consideratioD 
was  legal,  and  the  judgment  appealed  from  is 
erroneous. 

ment  appealed  Jrom  be  annulled  and  rerersed; 
and  it  is  further  ordered  and  decreed  that 
plaintiffs'  demands  be  rejected,  at  their  cost  Id 
both  courts. 

Nieholls,  Ch.  J.,  rests  his  concurrence  ca 
the  ground  of  acquiescence. 

Breauz,  J.,  dissenting: 

I  regret  that  I  am  compelled  to  dissent  froo^ 
the  elaborate  opinion  of  the  court  in  this  case. 
It  is  conceded,  if  it  is  requisite  that  it  be  carried 
by  a  majority  of  the  property  taxpayers  in 
number  and  amount,  the  election  for  the  tax 
was  defeated.  The  contention  of  the  plaintiffs 
is  that  it  was  carried  by  a  majority  in  number 
and  value  of  the  property  taxpayers  voiing  at 
the  election.  The  article  of  the  Constitution 
applying  reads:  "The  general  assembly  shall 
have  power  to  enact  general  laws  authorizing 
the  parish  or  municipal  authorities  of  the  state,, 
under  certain  circumstances,  by  a  vote  of  the 
majority  of  the  property  taxpayers  in  number 
and  value  to  levy  a  special  tax  in  aid  of  public 
improvements  or  railway  enterprises;"  thus  re- 
quiring, as  I  think,  a  majority  of  the  property 
taxpayers  in  number  and  value  of  property  to 
carry  the  election.  It  is  different,  under  article 
209  of  the  Constitution,  which,  in  my  view, 
does  not  applv  to  railroads.  The  latter  applies 
to  public  buildings.sbridges,  and  all  works  of 
public  improvements  in  parishes  and  munici- 
palities,—improvements  owned  by  the  respect- 
ive communities  with  whose  funds  they  were 
constructed.  In  the  latter  case,  in  my  judsr- 
menr,  a  majority  in  number  and  value  of  the 
property  taxpayers  yoting  at  such  election  is 
the  majority  required.  As  I  appreciate  the 
issues,  acquiescence  of  the  taxpayer  in  the  work 
done  and  the  benefit  received  by  him  are  far 
more  persuasive  than  the  construction  placed 
upon  the  article  of  the  Constitution,  Hz.,  that 
the  required  majority  in  value  and  amouni 
voting  IS  the  majority  required. 

Rehearing  denied  March  15, 1897. 
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W.  L.  CLAYTON,  Admr.,  etc.,  of  Andrew 
Haley,  Deceased,  Appi., 

V. 

John  CLARK  et  al.,  Ezra.,  etc.,  of  R.  C. 
Clark,  Deceased,  et  aL 


(- 


-) 


The  flieeeptanoe  fk'om  a  debtor  of  a  ram 
of  money  lees  than  le  actually  due  on  a 

distinct  BKreement  ttaat  tt  shall  eztiDffuish  tbe 
whole  debt  may  operate  as  a  discharge,  although 
It  is  not  paid  at  any  different  time  or  place  than 
that  agreed  upon. 

(Eebruary  IS,  1807.) 

APPEAL  by  plain  tifF  from  a  Judgment  of 
the  Circuit  Court  for  Lee  County  in  favor 
of  defendants  in  an  action  brought  to  recover 
the  amount  alleged  to  be  unpaid  on  a  promis- 
Borj  note.    Affrmed, 

The  plaintiff  claimed  tbat  tbe  defendant's 
testators  executed  to  plaintiff  a  promissory  note 
for  $2,789.05  witb  interest— and  tbat  there  had 
been  paid  on  the  note  $1,000.  Defendant 
claimed  tbat  the  $1,000  was  paid  and  accepted 
in  full  satisfaction  of  tbe  note.  The  plaintiff 
demurred  to  tbe  pleas  of  defendants,  whicb 
demurrer  was  overruled. 

Further  facts  appear  in  tbe  opinion. 

Mr,  W.  L.  Clayton  for  appellant 

Meurs,  Blair  Ik  Anderson  for  appellees. 

Woods*  Ch.  J. ,  delivered  tbe  opinion  of  tbe 
oourt: 

Tbe  single  assignment  of  error  is  as  to  tbe 
action  of  the  trial  court  in  overruling  tbe 
demurrer  interposed  by  plaintiff  below  to  tbe 
pleas  of  the  defendants.  If  tbe  pleas  bad  dis- 
tinctly set  up  a  pavment  of  tbe  note  sued  on 
by  the  tender  of  $1,000, — a  lesser  sum  than 
tbat  named  in  the  note — ^by  the  debtor,  and 
tbe  acceptance  of  tbis  lesser  sum  by  tbe  cred- 
itor as  full  payment  of  tbe  note,  in  pursuance 
of  an  af^reement  of  botb  parties  to  tbat  effect, 
before  tbe  day  of  tbe  maturity  of  tbe  note, 
tben,  by  all  tbe  autborities,  tbe  pleas  would 
have  been  flrood,  for  tbe  reason,  to  quote  Coke's 

auaint  language  in  Pinned  Case,  5  Coke,  117a, 
tiat  "perad venture  parcel  of  it  before  tbe  day 
would  be  more  beneficial  to  bim  tban  the 
whole  at  the  day,"  as  multitudes  of  creditors 
wbo  bave  been  in  sore  straits  can  bear  witness 
to  from  happy  experience.  But  tbe  pleas  do 
not  aver  witb  sufficient  distinctness  any  pay- 
ment before  tbe  day  of  tbe  note^s  maturity. 
They  only  aver  that  about  tbe  SOtb  of  July 
payment  was  made,  when  tbe  copy  of  tbe  note 
sued  on  shows  on  its  face  that  tbe  note  was  due 
August  1.  It  is  to  be  observed,  bowever,  that 
the  declaration  on  tbe  note  does  not  profess  to 
give  an  exact  copy  of  tbe  note,  but  only  a  sub- 
stantial copy,  because,  as  is  alleged,  tbe  note 
itself  was  not  in  tbe  possession  of  tbe  plaintiff, 
but  was  then  held  by  the  defendanta.  Now, 
to  tbis  declaration  the  pleas  only  answered  tbat 
about  two  days  before  tbe  date  of  tbe  note's 
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maturity,  as  shown  by  tbe  copy  sued  on,  and 
not  made  from  the  original  tben  in  defend- 
ants' possession,  payment  was  made  by  tender 
and  acceptance  of  tbe  lesser  sum  for  tbe 
greater.  But  tbe  plea  is  to  be  taken  most 
strongly  against  the  pleader,  and  "about"  a  * 
certain  time  may  mean  a  day  or  a  week  or  a 
montb  after  the  time  as  well  as  a  day  or  a  week 
or  a  montb  before  the  time. 

We  are  unable  to  adopt  as  sound  the  argu- 
ment of  counsel  for  appellees  tbat  these  pleas 
are  pleas,  not  of  satisfaction  and  payment,  but 
only  pleas  denying  title  in  appellant  to  tbe  note, 
because  of  the  pleas  averring  tbat  the  note  bad 
been  transferred  and  assigned  by  tbe  payee  to 
tbe  payor.  Whenever  tbere  is  sbown  a  legal 
assignment  and  transfer  of  an  obligation  to 
pay  money  by  tbe  obligee  to  tbe  obligor,  nec- 
essarily there  is  an  extinguishment  of  the  debt; 
and  in  such  case  tbe  debt  may  be  properly  said 
to  be  satisfied, — to  be  paid.  And.  as  perfectly 
appears,  not  only  from  the  transcript  before 
us,  but  as  is  substantially  agreed  by  the  counsel 
of  tbe  respective  parties,  the  pleas  interposed 
all  set  up  one  and  the  same  matters  of  defense; 
so  it  also  perfectly  appears  that  tbis  defense 
was  a  new  contract  entered  into  by  tbe  parties, 
whereby  it  was  agreed  tbat  tbe  payor  of  tbe 
note  sbould  pay  to  its  bolder  and  owner,  and 
tbe  latter  sbould  accept  from  tbe  former,  a 
lesser  stipulated  sum  for  tbe  greater  sum  named 
in  tbe  note  in  full  satisfaction  of  tbe  debt  and 
as  a  full  discbarge  of  the  payor  from  further  lia- 
bility; and  tbat  tbis  new  contract,  witb  tbe  con- 
currence of  botb  parties  tbereto,  has  been  com- 
pletely executed  by  payment  and  acceptance 
of  tbe  agreed  lesser  sum,  and  the  evidence 
of  the  indebtedness  surrendered  and  oelivered 
up  to  its  maker  by  its  bolder.  Witb  tbe  case 
viewed  in  tbe  light  of  the  foregoing  elucida- 
tion of  the  purpose  and  effect  of  the  pleadings, 
tbis  question— not  a  new  one  in  our  jurispru- 
dence— squarely  confronts  us,  vie.:  Will  tbe 
acceptance  of  a  lesser  sum  in  money,  by  tbe 
payee  of  a  note,  than  tbe  greater  sum  actually 
due  from  tbe  debtor,  on  tbe  distinct  agreement 
tbat  sucb  payment  and  acceptance  of  tbe  lesser 
sum  sball  extinguish  tbe  whole  debt  evidenced 
by  tbe  note,  operate  to  satisfy  tbe  note,  and  dis- 
cbarge tbe  debtor,  unless  the  lesser  sum  of 
money  is  paid  before  tbe  maturity  of  tbe  note 
for  tbe  greater  sum,  or  unless  the  lesser  sum  of 
money  is  paid  at  another  place  tban  tbat 
named  in  the  note  itself  as  the  place  of  pay- 
ment? This  question  baft  in  two  cases  been  re- 
marked upon  by  tbis  court,  and,  tbougb  not 
necessary  to  tbe  determination  of  the  question 
presented  in  either  case,  was  in  botb  instances 
affirmatively  answered,  tbougb  in  botb  the 
affirmative  answer  was  given  with  evident  re- 
luctance, and  witb  doubt  as  to  its  soundness. 
We  refer  to  tbe  cases  of  Jonee  v.  Perkins,  29 
Miss.  139,  64  Am.  Dec.  186,  and  Pulliam  v. 
Taylor,  60  Miss.  251.  In  tbe  former  case  tbe 
defense  was  that  tbe  parties  had  contracted  to 
pay  and  to  accept  $1,500,  in  New  York  in  dis- 
charge of  a  debt  for  $2,000,  payable  by  its 
terms  in  Mississippi;  and  tbe  court  held,  as 
is  universally  held  elsewbere,  tbat  this  was  a 
good  defense.  But  tbat  defense  is  not  now  tbe 
one  before  us.    In  tbe  oiber  case  of  PtUliam  v^ 
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Tayhr,  tbe  defense  was  that  tbe  debtor  bad 
compounded  with  his  creditor,  and  tbe  cred- 
itor bad  contracted  and  agreed  to  accept  less 
than  tbe  whole  amount  of  the  debt,  and  bad 
actually  accepted  the  notes  of  tbe  creditor  for 
the  smaller  sum,  to  be  paid  in  instalments  in 
equal  annual  payments  thereafter,  the  notes 
being  secured  by  mortgage,  and  that  one  of 
tbe  notes  bad  actually  been  paid  to  the  cred- 
itor; and  this  was  held  to  be  a  good  defense  to 
a  suit  brought  by  the  creditor  on  the  original 
debt  in  disregard  of  the  new  agreement  to  ac- 
cept notes  for  a  lesser  sum.  But  neither  is  this 
tbe  defense  before  us  in  the  present  case.  In 
the  case  of  Burma  v.  Gordon,  67  Miss.  98,  in 
wbicb  this  question  was  directly  presented  for 
determination,  it  was  held  that  the  plea  of 
payment  of  a  less  sum  for  an  original  greater 
sum  was  bad;  but  tbe  court  contented  itself 
with  the  bare  statement  of  tbe  holding,  with- 
out reference  to  authorities  and  without  argu- 
ment. 

It  has  been  held  in  England,  though  not  un- 
brokenly,  nor  without  now  and  then  hostile 
criticism  from  bench  and  bar,  that  an  agree- 
ment by  a  creditor  with  his  debtor  to  accept  a 
smaller  sum  of  money  in  satisfaction  of  an  as- 
certained debt  of  a  greater  sum  is  without  con- 
sideration, and  is  not  binding  upon  tbe  cred- 
itor, even  though  he  has  received  the 
smaller  sum  agreed  upon  in  the  new  contract. 
And  in  the  United  States,  blindly  following 
what  was  supposed  to  be  settled  law  in  Eng- 
land for  nearly  800  years,  our  courts  have 
uniformly  announced  adherence  to  this  rule, 
though  in  most  of  the  cases  examined  by  us  no 
such  announcement  was  necessary  to  their  de- 
termination. The  rule  is,  in  nearly  all  the 
cases  declared  to  have  been  first  announced  in 
Pinned  Coie,  5  Coke.  117a,  whereas  an  ex- 
amination of  that  miscbievous  and  mislead- 
ingly  reported  case  will  make  it  appear  at  once 
that  the  question  before  us  was  not  in  anyway 
involved.  Pinnel's  plea  was  that  before  the 
maturity  of  his  bond  for  the  larger  sum  plain- 
tiff had  accepted  tbe  lesser  sum  agreed  upon 
between  the  parties  in  full  satisfaction  of  the 
original  debt.  Now,  all  the  authorities,  Amer- 
ican and  English,  including  Coke  himself, 
a^ree  that  this  was  a  good  defense,  and  that 
the  plaintiff  was  bound  by  it,  if  defendant 
should  pt-operly  plead  it  to  a  suit  for  the  entire 
original  debt.  But  the  hapless  Pinnel,  in  that 
remote  period  when  courts  were  almost  as 
jealous  for  the  observance  of  technical  rules 
of  special  pleading  as  for  the  execution  of 
justice  According  to  right,  was  adjudged  to  pay 
tbe  whole  debt,  tbe  plaintiff  having  judgment 
against  bim  because  of  bis  '"insufficient"  plead- 
ing; "for,"  says  Coke,  "be  did  not  plead  that 
be  bad  paid  tbe  £5.  2s.  2d,  in  full  satisfaction 
(as  by  law  he  ought),  but  pleaded  tbe  payment 
of  part  ^enerallv;  and  that  the  plaintiff  ac- 
cepted It  in  full  satisfaction."  However 
amusing  and  absurd  this  may  appear  to  us,  it 
was  the  point  decided  in  PinneVa  Case;  and 
the  question  before  us  was  not  only  not  decid- 
ed, but  it  was  impossible  that  it  should  have 
been.  There  Pinnel  pleaded  payment  of  tbe 
lesser  sum  before  the  date  of  the  maturity  of 
the  greater  sum  named  in  tbe  bond,  and  its  ac- 
ceptance by  his  creditor,  in  full  satisfaction; 
and  be  lost,  unhappy  wretch  that  be  was,  born 
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two  or  three  centuries  too  soon,  and  not  know- 
ing the  difference  betwixt  legal  tweedle  dum, 
and  legal  tweedle-dee,  because  he  pleaded  that 
he  paid  a  part  of  tbe  greater  original  sum,  and 
that  the  plaintiff  accepted  it  in  full  satisfaction 
and  did  not  plead  that  be  paid  it  in  full  satis- 
faction. The  rule  is  found  in  PinnsCs  Cam^ 
but  it  is  bold  dictum,  and,  as  stated  by  Lord 
Blackburn  in  Foakes  v.  Beer,  before  tbe  House 
of  Lords  (L.  R.  9  App.  Gas.  60Q),  for  tbe  long 
period  of  one  hundred  and  fifteen  years  after 
PinneVs  Case  was  decided  no  case  is  to  be  found 
"in  wbicb  tbe  question  was  raised  whether  a 
payment  of  a  lesser  sum  could  be  satisfaction 
of  a  liquidated  demand."  And  after  the  lapse 
of  more  than  a  century  when  tbe  hoary  dictum 
in  5  Coke,  117a  {PinneTs  Case),  bad  by  some 
of  the  English  courts  been  thought  tq  have 
ripened  into  authority,  the  authority  of  tbe  die- 
turn  was  doubted  in  other  tribunals,  and  its  cor- 
rectness more  than  once  denied,  as  Lord  Black- 
bum  vividly  and  overwhelmingly  demonstrates. 
Before  turning  to  tbe  American  courts,  we 
quote  with  distinct  approbation  the  observa- 
noos  following,  with  which  Lord  Blackburn 
concluded  bis  opinion,  intended  to  show  that 
Coke  was  mistaken  as  to  tbe  fact  as  well  as  law 
in  endeavoring  to  uphold  tbe  rule  announced 
by  the  dictum  in  Pinnel's  Case  that  tbe  new 
agreement  to  pay  a  lesser  sum  is  void  because 
unsupported  by  any  consideration;  that  is,  that 
no  benefit  in  such  case  inured  to  tbe  creditor, 
vig.:  • 'What  principally  weighs  with  me  in 
thinking  that  Lord  Coke  made  a  mistake  of 
fact  is  my  conviction  that  all  men  of  busmess, 
whether  merchants  or  tradesmen.'do  every  day 
recognize  and  act  on  the  ground  that  prompt 
payment  of  a  part  of  their  demand  may  be 
more  beneficial  to  them  than  it  would  be  to  in- 
sist on  their  rights  and  enforce  payment  of  the 
whole.  Even  where  the  debtor  is  perfectly 
solvent,  and  sure  to  pay  at  last,  this  of  I  en  is  so. 
Where  tbe  credit  of  the  debtor  is  doubtful  it 
must  be  more  so." 

Turning  now  to  tbe  holdings  of  tbe  Ameri- 
can courts  on  this  question,  we  are  profoundly 
and  painfully  impressed  with  tbe  slavish  ad- 
herence of  tbe  legal  and  judicial  mind  to  prec- 
edent, or,  in  many  cases,  to  what  seems  to  be 
precedent  only.  We  have  seen  already  that 
in  neither  of  our  own  two  reported  cases,  to 
which  we  first  referred,  was  there  any  question 
of  tbe  effect  of  a  payment  in  money  of  a 
smaller  sum  in  full  satisfaction  of  a  larger  sum 
after  maturity  of  this  larger  sum,  and  at  the 
place  of  payment  named  in  the  original  con- 
tract; and  yet  in  both  instances  the  law  is 
stated  to  be  as  laid  down  in  the  dictum  in  Pin- 
neVs  Case,  though  in  one  of  our  cases — Jones 
V.  Perkins— \i  is  declared  that  tbe  rule  is  en- 
tirely technical,  and  not  very  well  supported 
by  reason  (as  a  New  Tork  court  had  before 
then  remarked),  and  "that  it  requires  but  a 
very  slight  consideration  to  support  such  con- 
tracts,"—that  is,  contracts  to  pay  a  lesser  sum 
for  and  In  full  satisfaction  of  a  greater  original 
debt.  In  tbe  other  case  in  our  reports— Pu^^iam 
V.  Taylor— ihe  court  said:  "The  reason  as 
given  by  Lord  Ellenborough  in  Fitch  v.  Sut- 
ton, 5  East,  282  [the  first  case  in  Lord  Black- 
burn's opinion,  in  which  the  dictum  In  PinneVs 
Case,  is  acted  upon  as  authority  unmistakably], 
why  tbe  acceptance  of  a  less  sum  of  money 
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than  is  actually  due  will  not  extinguish  the 
whole  debt,  though  receiyed  hy  the  creditor 
upon  that  conditioo,  is  that  there  must  be  some 
consideration  for  the  relinquishment  of  the  ex- 
ceBs  beyond  the  amount  paid,  something  to 
show  the  possibility  of  benefit  to  the  creditor. 
It  is  well  settled  on  authority  that  if  the  cred- 
itor accept  some  other  thing,  as  a  chattel  of 
much  less  value,  it  could  be  pleaded  in  satis- 
faction. There  is  no  sound,  rational  distinc- 
tion between  the  acceptance  of  an  article  of 
property,  worth  ]ust  half  the  amount  of  the 
debt,  especially  such  commodities  as  cotton  or 
iron  that  have  a  definite  market  value,  and  the 
acceptance  of  half  the  amount  of  the  debt  in 
money."  And  yet,  although  in  both  our  cases 
the  rule  under  consideration  is  denounced  in 
the  opinions  as  "entirely  technical,"  ''not  very 
well  supported  by  reason,"  "not  sound  and  ra- 
tional," it  is  nevertheless  seemingly  agreed  in 
both  that  the  acceptance  of  a  less  sum  in  money 
than  is  actually  due  will  not  extinguish  the 
debt,  thou  eh  m  neither  case  was  any  such 
point  before  the  court  for  adjudication.  In 
New  York,  where  the  dictum  in  PinneVs  Cats 
has  been  received  as  authority,  the  highest 
court  has  said:  *  'It  is  true,  there  does  not  seem 
to  be  much,  if  any,  ground  for  distinction  be- 
tween such  a  case  [one-  where  the  debtor  offers 
additional  security  for  a  smaller  sum,  and  the 
creditor  accepts  such  security  for  the  smaller 
sum  as  satisfaction  for  the  whole  debt]  and  one 
where  a  less  sum  of  money  is  paid  and  agreed 
to  be  accepted  in  full,  which  would  not  be  a 
good  plea.  But  the  distinction  is  as  sound  as 
that  which  exists  between  the  cases  of  receiv- 
ing a  less  sum  of  money  and  an  article  of  prop- 
erty Justhalf  the  value,  which  would  constitute 
a  perfect  defense.  The  rule  that  the  payment  of 
a  less  sum  of  money,  though  agreed  by  plain- 
tiff to  be  received  in  full  satisfaction  of  a  debt 
exceeding  that  amount,  shall  not  be  so  con- 
sidered in  contemplation  of  law,  is  technical, 
and  not  very  well  supported  by  reason.  Courts 
therefore  have  departed  from  it  upon  slight  con- 
siderations." Kellogg  V.  Ricfiardt,  14  Wend.  116. 
It  is  worthy  of  curious  note  that  neither  in  this 
case  nor  in  that  of  Boydv,  BUcficoek,  20  Johns. 
76,  11  Am.  Dec.  247,  on  which  this  case  rests, 
was  there  any  plea  of  payment  of  a  lesser  sum 
of  money  in  satisfaction  of  a  greater  sum  in  an 
original  debt,  but  in  one  case  the  pointinvolved 
was  whether  a  creditor,  on  a  compromise  with 
his  debtor,  who  accepts  the  note  of  a  third 
party  for  a  less  sum  than  the  original  debt  due 
him  in  full  payment  of  his  debt,  may  recover 
any  part  of  his  original  debt  beyond  that  se- 
cured by  the  note  of  the  third  person;  and  in 
the  other  case  the  point  was  whether  a  debtor 
who  gives  his  note  indorsed  by  a  third  party  as 
further  security  for  a  part  of  a  larger  original 
debt,  which  is  accepted  by  the  creditor  in  full 
satisfaction  of  the  whole  debt,  may  plead  this 
in  bar  of  a  recovery  on  the  original  demand. 
And  in  both  cases  the  debtor  was  held  dis- 
charged from  the  original  debt  beyond  the  sum 
secured  by  the  note  of  the  third  person,  or  that 
secured  by  the  note  of  the  aebtor  for  the 
smaller  sum,  and  indorsed  by  a  third  party. 
In  Harper  v.  Graliam,  20  Ohio.  105,  the  gen- 
eral rule  was  announced  in  about  the  terms 
employed  in  the  other  cases  cited  by  us,  and  its 
utter  absurdity  exposed  in  vigorous  phrase. 
87L.R.A. 


Says  the  opinion:  "The  history  of  Judicial 
decisions  upon  the  subject  has  shown  a  constant 
effort  to  escape  from  its  absurdity  and  injustice. 
.  .  .  We  see,  then,  that  the  payment. of  a 
less  sum  than  is  due,  the  day  before  a  debt 
falls  due,  will  discharge  it^payment  at  an- 
other place  than  is  stipulated  will  do  so— the 
delivery  of  a  collateral  article  of  any  value  , 
will  do  so— the  acceptance  of  the  debtor's  note 
with  security,  the  note  of  a  third  person,  or 
even  the  negotiable  note  of  the  debtor  himself, 
will  do  so;  and  yet  the  payment  of  as  much 
money  in  hand  as  is  called  for  by  such  note, 
will  have  no  such  effect,  although  it  is  demon- 
strable that  the  utmost  the  creditor  can  get 
from  such  note  cannot  exceed  the  amount  that 
he  gets  in  hand  in  the  other  .case,  without 
trouble,  delay,  or  expense.  It  may  seem  to 
some  persons,  not  having  a  great  veneration 
for  those  institutions  of  antiquity,  for  which 
no  reason  can  be  given,  that  a  rule  so  effectu- 
ally undermined,  and  having  neither  rhyme 
nor  reason'  to  support  it  ought  to  be  at  once 
overruled  and  the  whole  matter  placed  upon 
the  footing  of  reason  and  common  sense,  ea- 
pecially,  as  the  exigencies  of  modern  com- 
merce frequently  con^pel  the  most  deserving 
men,  with  the  aid  of  friends,  to  compromise 
their  debts  for  less  than  the  amount  aue— an 
operation  mutually  beneficial  to  both  debtor 
and  creditor,  as  the  creditor  gets  a  part,  where 
otherwise  he  would  lose  the  whole,  and  the 
debtor  is  left  free  to  commence  again  with  the 
hope  of  better  success.  These  considerations 
will  necessarily  arise  whenever  it  becomes 
necessary  to  decide  the  general  question.  Id 
this  case  we  aspire  to  nothing  higher  than  to 
follow  in  the  footstpes  of  the  sages  of  the  law, 
and  hold  this  one  of  the  cases  *  taken  out '  of 
the  rule,"  because  the  money  by  the  original 
obligation  was  payable  in  Ohio,  whereas  the 
lesser  sum  of  money  was  paid  at  another  place, 
to  wit,  in  Arkansas. 

The  absurdity  and  unreasonableness  of  the 
rule  seem  to  be  generally  conceded,  but  there 
also  seems  to  remain  a  wavering,  shadowy  be- 
lief in  the  fact,  falsely  so  called,  that  the  agree- 
ment to  accept  and  the  actual  acceptance  of  a 
lesser  sum  in  full  satisfaction  of  a  larger  sum  is 
without  any  consideration  to  support  it;  that  is, 
that  the  new  agreement  confers  no  benefit  upon 
the  creditor.  However  it  may  have  seemed 
800  years  ago  in  England,  when  trade  and 
commerce  bad  not  yet  burst  their  swaddling 
bands,  at  this  day,  and  in  this  country,  where 
almost  every  man  is  in  some  way  or  other  en- 
gaged in  trade  or  commerce,  it  is  as  ridiculous 
as  it  is  untrue  to  say  that  the  payment  of  a  les- 
ser part  of  an  originally  greater  debt,  cash  in 
band,  without  vexation,  cost,  and  delay,  or 
I  he  hazards  of  litigation  in  an  effort  to  collect 
all,  is  not  often— nay,  generally — greatly  to 
the  benefit  of  the  creditor.  Why  shall  not 
money— the  thing  sought  to  be  secured  by  new 
notes  of  third  parties,  notes  whose  payment  in 
money  is  designed  to  be  secured  by  mortgage, 
and  even  cc*c;otiabIe  notes  of  the  debtor  him- 
self— why  shall  not  the  actual  payment  of 
money,  cash  in  hand.  l)e  held  to  be  as  good 
consideration  for  a  new  agreement,  as  benefi- 
cial to  the  creditor,  as  any  mere  promises  to 
pay  the  same  amount,  by  whomsoever  made 
anci  whomsoever  secured?  And-why  maj  not 
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men  make  and  substitute  a  new  coDtract  and 
agreemeDt  for  an  old  one,  even  if  the  old  con- 
tract calls  for  a  money  payment?  And  why 
may  one  accept  a  horse  worth  $100  in  full  sat- 
isfaction of  a  promissory  note  for  (l.OOO,  and 
be  bound  thereby,  and  yet  not  be  legally 
bound  by  his  agreement  to  accept  |999»  and 
his  actual  acceptance  of  it,  in  full  satisfaction 
of  the  91,000  note?  No  reason  can  be  assigned 
except  that  just  adverted  to,  and  this  rests  upon 
a  mistake  in  fact  And  a  rule  of  law  which 
declares  that  under  no  circumstances,  however 
favorable  and  beneficial  to  the  creditor,  or 
however  hard  and  full  of  sacrifice  to  the  debt- 
or, can  the  payment  of  a  less  sum  of  money 
at  the  time  and  place  stipulated  in  the  original 
obligation  or  afterwards,  for  a  greater  sum, 
though  accepted  bv  the  creditor  In  full  satis- 
faction of  the  whole  debt,  ever  amount  in  law 
to  satisfaction  of  the  original  debt,  is  absurd, 
irrational,  unsupported  by  reason,  and  not 
founded  in  authority,  as  has  been  declared  by 
courts  of  the  highest  respectability  and  of  last 
resort,  even  whjen  yielding  reluctant  assent  to 
it.  We  decline  to  adopt  or  to  follow  it,  and 
if  there  is  anythins^  in  the  cases  of  Jones  v. 
Perkins,  29  Miss.  189.  or  PuUiam  v.  Taylor, 
50  Miss.  251,  which  may  be  regarded  as  sanc- 
tioning the  rule  that  the  payment  of  a  less  sum 
of  money,  though  agreed  to  be  received  in  full 
satisfaction  of  a  debt  greater  In  amount  than 
such  agreed  payment,  shall  not  be  so  consid- 
ered in  legal  contemplation,  then  to  that  ex- 
tent those  cases  are  hereby  overruled;  and  the 
case  of  Burrus  v.  Gordon,  57  Miss.  98,  in  so 
far  as  it  sanctions  the  rule  we  are  combatting, 
U  hereby  overruled.    Affirmed, 

•  

Whitfield* J.  (specially  concurring),  [Filed 
May  25.  1897]: 

In  the  notes  to  Cumber  v.  Wane,  1  Smith, 
Lead.  Cas.  pt.  1,  at  page  602.  it  is  said:  *'Tbere 
is  authority  for  saying  that  a  liquidated  de- 
mand, founded  upon  a  bill  of  exchange  or 
promissory  note,  even  though  overdue,  may 
be  forgiven  by  word  of  mouth;  and  if  this  be 
law.  a  fortiori,  such  a  demand  mi^ht  .  .  . 
be  discharged  by  the  payment  of  a  less  amount 
than  that  secured  by  the  note,"— citing  Foster 
V.  Dawber,  6  Exch.  889.  But  it  is  said  that 
this  is  not  true,  if  the  debt  be  not  evidenced  by 
bill  of  exchange  or .  promissory  note.  Ibid. 
This  is  in  the  English  notes.  In  the  American 
notes  it  is  said  (p.  680,  citing  Re  CampbeU,  7 
Pa.  100,  47  Am.  Dec.  503):  **A  parol  forgive- 
ness of  a  promissory  note  was  held  to  be  in- 
valid .  .  .  unless  there  Is  a  consideration, 
or  the  instrument  is  surrendered.  'All  the 
cases  agree,'  said  Gibson.  Cb.  J.,  '  that  the  final 
discharge  of  a  debt  without  consideration  or 
the  delivery  up  of  the  security  is  inoperative." 
Afiraiu,  on  p.  681:  * 'The  appropriate  mode  of 
releasing  a  debt  is,  bv  a  writing  under  seal,  or 
by  surrendering  the  bond  or  note  constituting 
the  ^idence  of  the  obligation.  •  .  .  The 
surrender  of  a  right  of  action  .  .  .  requires 
a  seal  and  consideration,  or  that  the  instru- 
ment which  represents  the  right  should  be 
handed  over  by  the  creditor/^-— citing  many 
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authorities.  And  the  same  rule  fs  set  out  on 
pages  688  and  686,  at  which  last  page  it  is  said: 
*'And  it  has  been  held  to  follow  that  the  debt 
may  be  forgiven  by  the  surrender  of  the  in- 
strument to  the  obligor  .  .  .  without  the 
aid  of  a  seal,  or  the  presence  of  a  considera- 
tion." And  in  Clark,  Contr.  a894)  p.  184  et 
seq.,  the  subject  is  freely  discussed,  the  author 
saying  (p.  190):  "Since  a  person  may,  if  be 
choose,  make  a  gift  to  another,  which,  when 
executed,  will  be  irrevocable,  a  creditor  may, 
on  receiving  a  part  of  the  debt,  expressly  for- 
give the  debtor  the  residue,"— citing  many  au- 
thorities, among  others  State  v.  8U^,  57  Miss. 
788,  which  last  case  is  an  improper  citation, 
for  that  was  a  case  of  compromise  of  a  dis- 
puted claim  resting  on  wholly  different  con- 
siderations. Finally,  Young  v.  Power,  41 
Miss.  197,  expressly  holds  that,  where  a  note 
is  delivered  up  by  the  creditor  to  the  debtor, 
accompanied  by  the  declaration  that  the  cred- 
itor forgave  the  debt,  or  would  not  require 
payment,  it  was  a  valid  executed  gift  of  the 
debt,  and  a  release  of  it.  With  us,  of  course, 
the  presence  or  absence  of  the  seal  counts  for 
nothing.  Now,  in  this  case,  there  are  present 
all  the  facts  which,  under  the  above  principles, 
make  the  delivery  of  the  notes  a  valid  executed 
^ift,  falling  strictly  within  the  rule  announced 
m  Toung  v.  Power,  41  Miss.  197.  The  notes 
were  surrendered  by  the  deceased  creditor  to 
the  debtor  on  the  express  agreement  that  they 
were  not  to  be  paid.  And  the  creditor,  while 
he  lived,  never  sought  to  enforce  their  pay- 
ment. This  suit  is  by  the  personal  representa- 
tive. There  can,  in  such  case,  be  no  danger 
of  fraud,  perjury,  or  mistake.  In  the  English 
note  above  referred  to  (in  1  Smith,  Lead.  Cas. 
at  p.  610),  it  is  said:  *'A  principle  so  deeply 
established  in  the  very  forms  and  elements  of 
the  law,  and  which  has  so  long  sustained  itself 
in  the  courts,  has  something  better  than  a  mere 
barren  technicality  to.rest  upon.  In  fact,  as  % 
technical  rule,  it  may  be  doubted  whether  the 
maxim  that  a  smaller  sum  cannot  be  a  satis- 
faction of  a  larger  debt  could  apply  to  any- 
thing but  a  bond,  which  the  old  law  regarded 
as  an  actual  gift  or  transfer  of  the  money,  and 
gave  the  action  of  debt  for  the  detainer  of  what 
was  in  law  the  very  property  of  the  obligee; 
technically,  it  would  be  difficult  to  make  it 
apply  to  simple  contracts.  But  as  a  principle 
of  evidence,  this  rule,  which  requires  for  the 
substantiation  of  such  agreements,  either  a 
surrender  of  the  instrument,  or  a  legal  release, 
is  a  just,  wise,  and  convenient  rule;  so  great  is 
the  danger  of  fraud  and  mistake."  Tne  dis- 
tinction here  drawn,  placing  the  rule  for  its 
reason  on  the  surrender  of  the  instrument  as 
a  mode  of  proof,  rather  than  upon  a  supposed 
doctrine  of  substantial  law  that  in  no  case  can 
the  payment  of  a  smaller  sum  satisfy  the  debt, 
meets,  on  principle  and  on  authority,  the  exi- 
gencies of  the  present  case.  And  while  desir- 
mg  not  to  be  understood  as  dissenting  from 
the  vigorous  and  splendid  reasoning  of  my 
Brother  Woods,  I  simply  prefer  to  rest  the  de- 
cision of  this  case  upon  Its  proper  factSb 
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1.  An  anU-snieide  el»iise  oontained  la 
•A  applieation  by  a  Kni^f hi  of  Pythias 
for  Uisiiraneo  In  the  endowment  rank  to 


which  he  is  entitled  Is  not  binding  upon  him 
when  such  provision  has  not  been  adopted  by 
the  supreme  lodge  but  only  by  the  board  of  oon- 
trol. 
S.  The  board  of  control  of  the  Kniffhta 
of  PythiaSt  being  a  mere  ministerial  oommlt- 
tee  vested  with  administrative  functions  in  rela- 
tion to  the  endowment  rank,  has  no  power  to 
pass  a  law  making  a  condition  which  will  avoid 
■a  benefit  oertifloate  in  case  of  suicide. 

(March  8, 1897.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Leflore  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  the  amount  alleged  to  be 
due  under  a  benefit  certificate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messn.  Nn^ent  ft  Me  Willie,  for  appel- 
lant: 

The  deceased  member,  desiring  to  increase 
his  insurance,  surrendered  a  former  certificate 
for  $3,000  and  applied  for  one  of  $5,000. 

There  is  a  condition  against  suicide  in  the 
written  application  for  this  $5,000  certificate 
«which,  itself,  is  made  subject  by  its  terms  to 
ell  the  conditions  expressed  in  the  application, 
the  two  instruments  together  forming  one  con- 
tract, as  in  ordinary  life  insurance  contracts. 

Without  this  condition  against  suicide  the 
contract  would  never  have  been  entered  into 
and  the  certificate  issued  and  delivered  to  the 
deceased. 

Doe,  OaiUaret,  r,  Bernard,  7  Smedes  &  M. 
4)19. 

The  contract  Is  an  entire  and  indivisible  one, 
tad  if  this  essential  condition  is  void  for  the 
reason  urged,  it  does  not  lie  in  the  mouth  of 
the  plaintiff  to  say  so  since  she  relies  on  and  is 
seeking  to  enforce  a  contract  that  grows  out 
•of.  and  rests  upon,  that  verv  condition. 

MeCoj/  V.  Northwestern  Mut.  Belief  Aem.  92 
Wis.  577;  Bunlap  v.  FetHe,  35  Miss.  590; 
Bank  of  Newberry  v.  Btegali,  41  Miss.  142; 
Wooten  V.  Miller,  7  Smedes  &  M.  380. 

The  condition  in  question  is  not  be  classed 
emong  the  things  that  are  either  mala  peraeoT 
mala  prohibita.  On  the  contrary,  it  is  in  aid 
•of  public  policy  as  going  to  discourage  suicide. 

The  breach  of  it  is  in  a  matter  that  the  par- 
ties  manifestly  treated  as  vital  to  Its  existence, 
•end  in  such  oases  the  promisee  is  discharged. 

8  Am.  &  En^.  Enc.  Law,  p.  914. 

If  the  plaintiff  relies  upon  the  contract,  she 
tnust  take  it  in  its  entirety.  If  she  wants  to 
disaflSrm  it,  and  it  is  indeed  void  for  want  of 
4tutbority  in  the  board  of  control,  and  illegal, 
her  only  remedy  is  to  seek  e  rescission  on  that 


Nora.— For  a  similar  decision  airainst  the  power 
of  a  board  of  control  of  the  Knights  of  Pythias, 
•aee  Supreme  Lodge  K.  of  P.  v.  La  Malta  (Tann.)80 
Xi.aA.S88. 
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ground,  and  on  a  count  for  money  had  and  re- 
ceived, seek  a  recovery  of  the  premiums  or  as- 
sessments paid. 

27  Am.  &  Eng.  Enc.  Law,  pp.  887-371,  and 
notes;  PitUburgh,  0.  d  8t,  L.  E,  Co.  v.  Keo^- 
kuk  df  K  Bridge  Co,  181  U.  S.  871,  38  L.  ed. 
157;  Dm  V.  VTartham,  7  Met.  488;  Green's 
Brice,  Ultra  Vires,  2d  ed.  note  p.  729. 

Everyone  dealing  with  the  corporation  is 
presumed  to  know  the  extent  of  its  powers. 

1  Bacon,  Ben.  Soc.  &  Life  Ins.  §  81;  QtaU 
Bd.  of  Agriculture  v.  dtiunf  Street  B,  Co.  47 
Ind.  407. 

If  the  party  has  not  performed  his  part  of 
the  contract,  it  is  not  liable  on  the  contract  al- 
though it  may  be  for  such  expenditures  as  the 
party  may  have  made  in  partial  performance 
of  the  contract. 

Tucker  v.  Woods,  12  Johns.  190,  7  Am.  Dea 
805;  MeKinlepY.  Watkins,  18  111.  140:  Jamet 
T.  Fulerod,  5  Tex.  513,  55  Am.  Dec.  743;  Com- 
mercial Bank  v.  Nolan,  7  How.  (Miss.)  508. 

In  the  case  of  concurrent  considerations,  the 
plaintiff's  promise  is  executed,  but  the  thing 
to  be  performed  is  executory.  Though  the 
acts  to  be  done  by  the  plaintiff  are  not  condi- 
tions precedent,  but  concurrent  with  the  thing 
to  be  done  oy  the  defendant,  yet  he  cannot 
maintain  an  action  without  showing  perform- 
ance, or  an  offer  to  perform. 

Mount  V.  Lffon,  49  N.  Y.  552;  Coonley  v. 
Anderson,  1  Hill,  519;  Giles  v.  Giles,  9  Q.  B. 
164;  2  Wait,  Act.  &  Def.  8fi5. 

The  plea  of  ultra  vires  should  not,  as  a  gen- 
eral rule,  prevail  whether  interposed  for  or 
against  a  corporation,  when  it  would  not  ad- 
vance justice,  but,  on  the  contrary,  would  ac- 
complish a  legal  wrong. 

Whitney  Arms  Co.  v.  Barlow,  68  K.  Y.  69, 
20  Am.  Rep.  504;  Ohio  db  M.  B.  Co,  v.  Mc- 
Carthy, 96  U.  8. 258,  24  L.  ed.  693. 

What  is  bad  as  a  by-law  may  be  good  as  a 
contract,  since  "a  man  may  part  with  a  com- 
mon right  voluntarily,  of  which  it  would  be 
impolitic  and  unjust  to  deprive  him  by  a  by- 
law passed  without  his  assent,  or  perhaps 
knowledge,  by  those  who  would  not  consult 
his  individual  interests." 

1  Bacon,  Ben.  Soc.  &  Life  Ins.  g  87;  Ang.  A 
A.  Corp.  §  842:  Austin  y,8earing,16  N.  Y.  112, 
69  Am.  Dec.  665,  and  notes;  Goddard  v.  Mer- 
chants^ Exchange,  78  Mo.  609;  McCoy  v.  North- 
western Mut,  BelitfAMSo.  92  Wis.  577. 

The  constitution  adopted  for  the  endow- 
ment rank  of  the  supreme  lodge  contains  the 
general  laws  under  which  it  exists  and  acts, 
and  is  analogous  to  the  charter  of  an  ordinary 
mutual  life  insurance  company. 

Bacon,  Ben.  Soc.  &  Life  Ins.  §§  78-81,  145, 
146,  321. 

The  board  of  control  is  the  equivalent  of 
the  board  of  directors  of  the  ordinary 
corporation,  being  the  managing  bodv  to 
which  entire  charge  and  full  control  of  the 
rank  is  committed  with  power  to  direct  its  af- 
fairs and  pass  all  needful  regulations  for  its 
government. 

As  so  empowered  it  could  pass  such  needful 
regulations  as  it  might  see  fit,  and  no  matter 
what  the  amendment  in  question  is  denomi- 
nated, it  is  in  its  nature  and  character  essen- 
tially a  rule  adopted  for  the  regulation  of  the 
business  of  the  rank  and  duly^nd  projperly 
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adopted,  and  la  biDdlng  upon  all  the  membera 
of  toat  rank. 

1  BacoD,  Ben.  Soc.  &  Life  Ina.  §§  186-188: 
Supreme  Oommandery  K.  of  O.  R.  ▼.  Ain^ 
uerth,  71  Ala.  486. 46  Am.  Rep.  832. 

Aa  a  member  of  the  endowment  rank  ac- 
cepting the  form  of  contract  prescribed  by  the 
board  of  control  he  will  be  taken  to  have  as- 
sented to  such  rules  and  regulations,  or  laws, 
if  you  please,  as  it  had  then,  or  might  there- 
after adopt. 

1  Morawetz,  Priv.  Corp.  {(  501,  and  cases 
cited. 

The  power  of  the  board  to  adopt  all  needful 
regulations  for  the  government  of  the  rank  has 
been  recognized. 

Supreme  Lodge  K,  of  P,  ▼.  Kalineki,  18  U. 
8.  App.  574.  57  Fed.  Reo.  848;  neobald  v. 
Supreme  Lodge  K.  of  P.  59  Mo.  App.  87;  Mont- 
gomery County  Farmer^  Mut,  Ine,  Co.  v.  Mii- 
net,  90  Iowa,  685. 

The  charter  of  the  supreme  lodee  authorized 
the  establishment,  or  appointment,  of  this 
agent. 

The  power  of  appointment  carried  alone 
with  it  the  power  to  clothe  this  instrumcntaf 
ity  with  the  authority  necessary  to  perform 
the  functions  for  which  the  agency  was  cre- 
ated, and  as  well,  all  the  autbonty  usually  ex- 
ercised by  those  similarly  employed. 

1  Am.  &  Eog.  Enc.  Law,  pp.  848,  849,  863, 
871. 

The  supreme  lodge  was  authorized  to  ap- 
point, and  did  appoint,  the  board  of  cooirol  of 
the  endowment  rank  its  general  agent  for  the 
transaction  of  a  life  insurance  business,  and 
clothed  it.  in  so  doing,  with  all  the  power 
usaally  exercised  by  mutual  benefit  societies. 

1  Bacon,  Ben.  Soc.  &  Life  Ins.  §§  182,  183, 
145. 

One  of  the  inherent  powers  of  all  corpora- 
tions, mutual  life  insurance  and  mutual  benefit 
concerns  as  well  as  others,  is  that  of  pasaine 
by-laws,  and  where  an  agency  is  established 
under  competent  authority  in  every  respect  to 
serve  the  purpose  of  such  an  association,  it 
must  be  taken  to  have  the  power  to  provide 
bylaws  and  other  rejerulations  for  its  gov- 
ernment, especially  when  it  appears  that 
the  only  by-laws  and  regulations  in  existence 
are  such  as  it  has  established. 

1  Thomp.  Corp.  §  955;  1  Bacon,  Ben.  Soc.  & 
Life  Ids.  §  127. 

The  exercise  of  the  power  to  make  by-laws 
does  not  confiict  with  the  general  authority 
exercised  by  the  supreme  lodge  in  adopting  a 
constitution  for  the  endowment  rank,  since, 
even  as  to  such  by-laws,  there  is  the  reserva- 
tion of  a  veto  power. 

Wilcox  Y.  Bouth,  9  Smedes  &  M.  476;  Plant- 
eirit  Bank  v.  Cameron,  8  Smedes  &  M.  609. 

About  eighteen  months'  elapsed  after  the 
adoption  of  this  amendment  before  the  death 
of  Stein  with  full  knowledge  thereof  by  the 
supreme  lodge,  and  no  dissent  was  expressed 
80  far  as  we  are  aware.  Acquiescence  is  often 
presumed  from  the  absence  of  dissent,  and  the 
drcumstances  of  this[case  fully  justify  the  pre- 
sumption. 

17  Am.  <&  Eng.  Enc.  Law,  p.  162,  note  6; 
Baughn  ▼.  Shaekleford,  48  Miss.  267;  Mfyer  v. 
Morgan,  61  Miss.  21,  24  Am.  Rep.  617;  Cotton 
V.  Miller,  52  Miss.  8 
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All  the  certificates  issued  lifter  the  adoption* 
of  the  suicide  amendment,  of  which  there 
were,  perhaps,  thousands  prior  to  the  death  or 
any  of  the  members  named  in  this  suit,  were- 
based  upon  a  form  of  application  that  con- 
tained a  condition  against  suicide,  and  as  alV 
these  certificates  bear  the  seal  of  the  supreme 
lodge,  the  supreme  lodge  will  betaken  to  have 
assented  to  such  use  of  its  seal,  and  so  ratified 
the  act  of  the  board  of  control,  until  the  con- 
trary is  shown. 

Baker  v.  Byrne,  2  Smedes  &  M.  193;  Walker- 
V.  Mobile  &  0.  R,  Co.  84  Miss.  245;  Mieniseippi 
dt  T.  R  Co.  V.  Harris,  86  Miss.  17;  Mayer  v. 
McLure,  36  Miss.  889;  1  Bacon,  Ben.  Soc.  ^ 
Life  Ins.  §  80. 

The  condition  against  suicide  is  one  that  the- 
supreme  lodge  mi^bt  itself  have  lawfully  im- 
posed, and  the  objection  only  goes  to  the  man- 
ner in  which  it  was  adopted,  or,  in  other 
words,  that  the  adoption  by  the  board  of  con- 
trol  was  in  excess  of  the  powers  pertaining  to- 
that  body.  This  being  true,  we  have  a  case- 
in which  the  doctrine  of  ultra  vires  cannot  be 
invoked  either  for  or  against  the  corporation. 

17  Am.  &  Eng.  Enc.  Law,  p.  157:  Fogg  v. 
Blair,  133  U.  8.  534,  38  L.  ed.  721;  LittU- 
U)ort  V.  Davis,  50  Miss. 403;  OulfC.  d  8.  F.  R. 
Co.  ▼.  James,  4  U.  S.  App.  19,  48  Fed.  Rep. 
148;  Haynes  v.  Cotington,  18  Smedes  &  M. 
411. 

Messrs.  Rush  ft  Gardner,  for  appellee: 

A  constitution  of  a  voluntery  association  or 
a  corporation  is  nothing  more  than  a  bylavr 
under  an  inappropriate  nama  The  power 
that  can  enact  a  by-law,  whether  called  a  con- 
stitution or  not,  can  alter  or  abrogate  it.  unless- 
some  higher  rule  reslraina  or  prohibits  a. 
change  or  reneal. 

Supreme  Lodge,  K,  of  P.  v.  Knight,  117  Ind. 
489,  8  L.  R  A.  409. 

Corporations  have  only  such  powers  as  are* 
specially  given  by  their  charters,  or  are  neces- 
sary to  carry  into  eflfect  some  specified  power. 

The  board  of  control  of  the  endowment  rank, 
is  an  agency  for  ministerial  purposes  adopted 
by  the  supreme  lodge,  and  under  the  chartei; 
must  be  governed  by  *'such  rules  and  regula- 
tions as  to  the  supreme  lodge  might  seem  prop- 
er," and  as  such  agency  it  is  without  authority- 
to  enact  bylaws  or  to  prescribe  rules  and  regu- 
lations that  would  be  binding  upon  the  mem- 
bers of  the  Knights  of  Pythias. 

McTntyre  v.  Ingraham,  35  Miss.  55;  Mobile  <fc- 
0.  R.  Co.  V.  Franks,  41  Miss.  511. 

If  it  was  the  purpose  of  the  supreme  lodge  to* 
delegate  law-making  power,  it  is  ultra  vires. 

Beach,  Priv.  Corp.  §^5  811,  421;  Supreme 
Lodge  K.  of  P.  v.  La  Malta,  95  Tenn.  157,  30- 
L.  R.  A.  838;  Thomp.  Corp.  g§  955,  960. 

The  board  of  mayor  and  aldermen  cannot 
delegate  their  authority. 

Macon  v.  Patty,  57  Miss.  378,  84  Am.  Rep. 
451. 

An  agent  who  is  vested  with  power  as  the- 
supreme  lodge  in  this  case  must  execute  it. 

Bacon,  Ben.  Soc.  &  Life  Ins.  g§  127, 182, 145, 
148.  161. 

The  supreme  lodge,  a  corporation,  in  enter- 
ing into  the  contract  must  specifically  follow- 
the  mode  prescribed  for  it  in  its  charter,  and 
Stein,  as  a  member  of  the  order,  in  entering 
the  contract  did  so  recognizing^  that  all  ther 
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proyisioDBof  the  charter  and  all  the  proyisions 
of  the  by-laws  enacted  by  the  aapreme  lodge 
withio  the  terms  prescribed  by  the  charter, 
entered  into  the  cuntract,  and  that  no  unau- 
thorized act,  though  prescribed  by  the  board 
of  control  without  lawful  authority,  could 
have  a  baneful  influence  upon  the  contract 
that  the  supreme  lodge  had  authorized  to  be 
made,  and  which  he  was  willing  to  and  did 
accept 

Supreme  Lodge  JT.  of  P,  ▼.  Knight,  117  Ind. 
496,  8  L.  R.  A.  409;  Bacon,  Ben.  Soc.  &  Life 
Ins.  §  161. 

The  supreme  lodge  in  the  exercise  of  its  law- 
ful authority  had  authorized  the  issuance  of 
this  certificate  for  $5,000  but  it  had  never  pre- 
scribed that  the  certificate  should  be  avoided  if 
Stein  committed  suicide,  or  died  from  the  use 
of  opiates,  etc. 

These  conditions  to  the  application  do  not 
so  enter  into  the  contract  as  to  be  inseparable 
from  it. 

2  Kent,  Com.  468. 

The  application  in  this  case,  though  not 
YidouB,  is,  notwithstanding,  vain  or  idle  or 
frivolous  in  so  far  as  it  is  an  effort  on  the  part 
of  the  board  to  engraft  an  unauthorized  con- 
dition in  the  certificate  of  insurance. 

Gotten  V.  MeKeneie,  57  Miss.  418;  Carradine 
▼.  WiUon,  61  Miss.  578;  Satiford  ▼.  Starling  d 
a.  Co,  69  Miss.  204. 

If  there  nre  several  considerations  for  sepa- 
rate and  distinct  contracts,  and  one  is  good  and 
the  other  is  bad,  the  one  mav  stand  and  be  en- 
forced, although  the  other  fail.  The  invalidity 
of  the  one  will  not  necessarily  induce  the  de- 
struction of  the  other. 

2  Addison,  Contr.  762,  and  note. 

Meears,  Mayes  ft  Harris,  also  for  appellee: 

This  sacalled  by-law  of  the  board  of  con- 
trol was  a  nullity,  and  could  not  in  any  wav 
impair  or  affect  the  rights  of  Stein  and  his 
wife,  under  the  certificate. 

Supreme  Lodge  K.  of  P.  v.  LaMdUa,  95  Tenn. 
167,  80  L.  R  A.  888. 

In  associations  organized  for  benevolent 
purposes,  courts  will  not  construe  their  consti- 
tutions and  by-laws  so  as  to  favor  the  forfeit- 
ure of  the  rights  of  the  members  or  those  de- 
pendent upon  them. 

Bacon,  Ben,  Soc.  &  Life  Ins.  §  86. 

So  far  as  these  mutual  benefit  societies  are 
concerned,  the  rights  of  the  parties  to  the  ben- 
efit  of  endowment  are  fixed,  not  so  much  by 
the  terms  of  a  written  contract  between  them, 
as  by  the  constitution  and  by-laws.  Some  of 
the  authorities  go  a  step  farther  and  bold  that 
the  benefit  certificate,  or  certificate  of  admis- 
sion, is  also  a  part  of  the  contract  between 
them. 

HeOenherg  v.  DietHct  No,  1  of  L  0,  B.  B,  94 
N.  T.  680;  Schunck  v.  Gegenseitiger  Wittwen- 
und  Waieen  Fond,  44  Wis.  876;  Splawnv.  Chew, 
60  Tex.  635;  Van  Bibber  v.  Van  Bibber,  83  Ky. 
850;  Eastman  v.  Provident  Mut.  Relief  Aiho, 
(N.  H.)  20  Cont.  L.  J.  266;  Dolan  v.  Court 
Good  Samaritan  No,  6910,  A,  0,  of  F.  128 
Mass.  437. 

The  law  does  not  favor  conditions  subse- 
quent. 

Oadberry  v.  Sheppard,  27  Miss.  208;  4  Kent, 
Ck>m.  129. 

The  party  taking  a  contract  under  an  un- 
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lawful  condition  subsequent,  takes  it  dis- 
charged of  the  condition,  and  acquires  and 
holds  a  vested  right. 

I  Bl.  Com.  bk.  2,  154-167;  4  Kent,  Com. 
180;  Morley  v.  Rennoldeon,  2  Hare,  57U;  Will- 
tarns  V.  Comden,  18  Mo.  211,  68  Am.  Dec.  148;: 
Merrill  v.  Emery,  10  Pick.  607;  United  States 
V.  Arredondo,  81 U.  8.  6  Pet.  691,  8  L.  ed.  547; 
Fremont  v.  United  States,  68  U.  8.  17  How. 
580,  15  L.  ed.  247;  United  States  v.  Reading, 
59  U.  S.  18  How.  1.  15  L.  ed.  291;  Bfaek8ton& 
Bank  V.  Datis,  21  Pick.  42,  82  Am.  Dec.  2U;. 
Taylor  V.  Sutton,  15  Ga.  103,  60  Am.  Dec.  682; 
Wealhersby  v.  Weaiher^by,  13  Smedes  &  M.  685; 
Barksdale  v.  Elam,  30  Miss.  694;  Cheairs  v. 
Smith,  87  Miss.  646. 

The  beneficiary  in  this  policy  acquired  by 
the  issuance  of  a  benefit  certificate  a  vested  or 
contract  right  to  receive  the  money  upon  cer- 
tain conditioas;  and  inasmuch  as  those  condi- 
tions were  to  be  performed  afrcr  the  delivery^ 
of  the  benefit  certificate  to  the  party  assured,, 
whereby  the  right  vested,  ihose  cocditiona 
were  conditions  subsequent. 

Underhia  v.  Saratoga  dkW.R.Oo.21^  Barb. 
455:  Beck  v.  Montgomery,  7  How.  (Miss.)  39; 
Baden  v.  StouMon,  5  Pick.  528:  Marwiek  v. 
Andrews,  25  Me.  525. 

This  condition  subsequent  is  unlawful  for 
the  reason  that  as  between  the  k^night  on  tho 
one  hand  and  the  order,  that  is  to  say  the  gen- 
eral order,  on  the  other,  the  effort  in  this  case 
is  clearly  violative  of  the  constitutional  prin- 
ciple which  prohibits  the  impairment  of  the 
obligation  of  a  contract. 

Boffmeyer  v.  Muench,  69  Mo.  App.  20. 

The  effort  of  the  board  of  control  to  impose 
an  additional  burden  as  a  condition  upon  hiSi 
right  (even  if  it  be  regarded  as  the  effort  of 
the  supreme  lodge  itself)  is  void,  because  it  ie 
violative  of  the  contract  between  himself  and 
the  order. 

HaU  V.  Equitable  Aid  Union,  168  Pa.  877. 

The  application  and  the  certificate  consti- 
tuted the  contract,  and  no  element  of  the  same 
can  be  disregarded. 

Knights  Templar  dt  M.  Life  Ltdemnity  Co,  v. 
Berry,  4  U.  S.  App.  858.  50  Fed  Rep.  511; 
uEtna  L,  Ins,  Co,  v.  Fl^^rida,  82  U.  8.  App. 
758,  69  Fed.  Rep.  932,  80  L.  R.  A.  87. 

Whitfleld*  J.,  delivered  the  opinion  of  the 
court: 

We  held  in  Kramer  v.  Supreme  Lodge,  at  the 
last  spring  term  of  this  court  (no  opinions  filed), 
that  the  supreme  lodge  could  not  delegate  to  a 
subordinate  managing  committee — the  board 
of  control — the  legislative  power  vested  by  the 
charter  in  the  supreme  lodge  alone,  approving 
Supreme  Lodge  K,  cf  P,y.La  Malta,  96  Tenn. 
157.  80  L.  R.  A.  888,  in  that  regard,  to  which 
case  we  also  refer  for  the  history  of  the  organ- 
ization and  development  of  the  order  of  the 
Knights  of  Pythias.  The  anti-suicide  clause 
in  this  case  was  adopted  by  the  board  of  control 
in  Chicago,  January  12  and  18,  1898;  but  it 
was  never,  before  Stein's  death,  published  in 
the  ofiScial  Journal  of  the  supreme  lodge,  or 
adopted,  ratified,  or  enacted  by  the  supreme 
lodee.  It  follows  that  the  regulation  against 
suicide,  if  considered  as  a  by-law,  is  void,  be- 
cause the  board  of  control,  a  mere  ministerial 
committee,  vested  with  administrative  fu^ 
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tloDS  in  relation  to  tbe  endowment  rank,  bad 
no  power  to  pass  a  law  like  this,  fundamental 
in  its  character,  providing  a  new  condition 
avoiding  absolutely  the  benefit  certificate  of  one 
who  should  commit  suicide.  But,  assenting  to 
this  view,  as  already  established  by  the  two 
•cases,  Kramer  v.  Supreme  !j>dge  and  Hughes  v. 
Supreme  Lodge^  it  is  insisted  that,  if  the  anti- 
■fiuicide  provision  be  void  as  a  by-law,  it  is  a 
Talid  element  of  a  contract  manifested  by  the 
4ipp1ication  and  the  benefit  certificate,  and  that, 
■Stein  having  signed  an  application  which  bound 
him  to  the  observance  of  all  laws  then  in  ex- 
istence, or  thereafter  to  be  passed  by  the  su- 
preme lodge  or  the  board  of  control,  and'  this 
application  containing  this  anti-suicide  clause, 
he  is  bound  by  it,  as  an  inteerai  and  insepara- 
ble element  of  an  indivisible  contract.  To  a 
proper  understanding  of  the  case  in  this  view, 
dt  will  be  well  to  set  out  the  facts  of  the  case. 
In  June.  1892,  Stein,  being  then  a  Knight  of 
Pythias,  and  as  such  knight  entitled  to  insur- 
i«nce  in  the  endowment  rank,  upon  compliance 
with  the  provisions  of  the  charter  (act  Cong. 
May  5,  1870.  as  amended  18^2).  and  valid  rules 
-.passed  in  accordance  therewith,  was  admitted 
to  tlfe  endowment  rank,  and  received  a  benefit 
•<certiticate  for  $3,000.  No  anti  suicide  clause 
was  at  that  time  in  his  application,  or  known 
to  the  order.  The  supreme  lodge,  at  its  seven- 
teenth session,  held  in  Kansas  City,  Mi£»ouri, 
August  23  to  September  8,  1892,  adopted  and 
promulgated  the  constitution  of  the  Endow- 
ment Rank  of  Knights  of  Pythias  of  the  World, 
under  §g  5  and  6  of  article  2,  of  which  con- 
atitution  this  knight.  Stein,  was  entitled  to  re- 
•ceive  a  benefit  certificate  of  $5,000  upon  com- 
pliance with  the  provisions  of  the  charter,  and 
valid  regulations  passed  in  pursuance  of  it. 
ITo  anti- suicide  provision  was  in  that  constitu- 
tion adopted  by  the  supreme  lodge,  or  even 
up  to  Stein's  death,  in  August,  1898;  but  on 
January  12  and  18,  1898,  the  board  of  control 
—a  mere  managing  committee,  without  au- 
^  thority— adopted  such  provision.  On  January 
•  20,  1898,— seven  or  eight  days  only  thereafter, 
and  when  this  provision  had  not  been  published 
as  required  bv  article  14  of  the  constitution  of 
^the  supreme  lodge  itself  —Stein  applied  for  the 
increased  insurance,  and  signed  the  application 
herein,  and  received  the  benefit  certificate 
herein  for  $5,000.  surrendering  his  previous 
-certificate  for  $8,000,  the  application  and  cer- 
tificate having  been  prepared  in  accordance 
with  this  anti-suicide  clause,  adopted  lust  seven 
or  eight  days  before,  illegally;  and  thereafter, 
in  August,  1893.  Stein  committed  suicide,  the 
supreme  lodge  having  never  up  to  that  date 
adopted  the  anti-suicide  provision .  These  being 
the  facts,  the  exact  question  on  this  branch  of 
the  case  for  decision  is,  What  was  the  contract 
in  this  case?  "The  conclusion,"  says  Mr.  Ba- 
con (vol.  1,  Ben.  Soc.  &  Life  Ins.  §  161), 
"from  an  examination  of  all  the  cases,  is 
•that  the  contract  is  found  in  the  certificate, 
if  one  is  issued,  but  is  to  be  construed  and 
governed  by  the  charter  and  by- laws  of  the 
society,  and  the  statutes  of  the  state  of  the 
domicil  of  the  corporation."  See  also  Id. 
^§  48,  91a.  The  contracting  parties  here  are 
Stein  and  the  supreme  lodge,  not  the  board  of 
control;  and,  so  far  as  the  supreme  lodge  is 
•concerned,  it  has  never  assented  to  this  antl- 
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suicide  clause  up  to  the  time  of  Stein's  death. 
It  is  essential  to  a  contract  that  both  parties 
shall  agree  to  the  same  thing.  The  case  so 
much  relied  on  by  appellant— 3/6  (^.v  v.  North- 
western  Mut.  Belief  Asso.  92  Wis.  577— is  not 
in  point.  The  association  is  not  the  same,  and 
in  that  case  the  anti  suicide  provision  was 
adopted  by  the  association  itself,  in  accordance 
with  its  charter,  on  January  16,  1890,  McCoy 
having  been  actually  notified  twice  before  it 
was  adopted,  and  not  having  died  till  some  two 
years  after  its  due  adoption.  So  Baughtry  v. 
Knights  of  Pythias,  48  La.  Ann.  1203,  was  a 
case  where  the  by-law  was  conce<Ied  to  have 
been  validly  enacted. — "approved  by  the  su- 
preme lodge,"  says  the  court.  In  Hoffmeyer 
V.  Mueneh  (1894)  59  Mo.  App.  20.  the  charter  of 
the  order  did  not  require  the  beneficiary  to 
be  one  dependent  upon  the  assured;  but  a  local 
lodge  of  the  order  adopted  a  constitution,  ac- 
cording to  §  7  of  which  the  beneficiary  had  to  be 
one  so  dependent.  The  court  held  that  §  7  was 
void  in  that  view,  saying,  "The  contract  is 
made  with  the  corporation  and  not  with  the 
subordinate  lodge,  and  it  is  not  for  the  subordi- 
nate lodge  to  say  what  contracts  the  corpora- 
tion mav  make;  citing  Bacon,  Ben.  Soc.  &  Life 
Ins.  §  144.  In  Knights  Templar  A  M,  Life  In- 
demnity Co.  v.  Berry,  4  U.  S.  App.  858,  1  0. 
C.  A  501,  50  Fed.  Hep.  511,  the  policy  con- 
tained this  anti-suicide  provision  when  signed 
by  Berry,  and  was  the  only  policy  he  ever  nad. 
A  statute  of  Missouri  prohibited  this  defense, 
unless  the  assured  contemplated  suicide  when 
he  applied  for  the  policy.  Berry  committed 
suicide,  and  the  defense  was  this  clause,  the 
company  conceding,  however,  that  it  was 
bound  to  pay  back  the  premiums.  The  suit 
was  on  this  policy,  and  the  defense  dissallo wed, 
as  a  by  law  or  as  a  contract.  It  will  be  noticed 
that  here  not  even  the  premiums  are  offered  to 
be  returned,  and  the  forfeiture  of  the  $3,000  as 
well  as  of  the  $5,000  is  insisted  on,  although 
§  7  of  article  2  of  the  constitution  of  the  en- 
dowment rank  required  premiums  paid  to  be 
refunded.  To  the  same  effect  with  the  case 
iust  cited  are  ^tna  L,  Tm,  Co,  v.  Florida,  82 
tJ.  S.  App.  758,  16  C.  C.  A.  618,  69  Fed.  Rep. 
982.  80  L.  R.  A  87.  and  Bale  v  Equitable  Aid 
Union,  168  Pa.  877,  in  which  the  assured 
agreed  in  his  application  to  be  bound  by  all 
rules  and  regulations  then  existing  or  there- 
after adopted  by  the  union,  and  It  afterwards 
adopted  a  regulation  changing  the  amount  the 
beneficiary  was  to  receive  from  one  half  to  one 
tenth  of  the  amount.  Though  adopted  by  the 
union  iuelf,  it  was  held  that  it  would  not  affect 
the  polic V  issued  before  its  adoption .  See.  gen- 
erally, iBacon,  Ben.  Soc.  &Life  Ins.  pasnm. 
See.  specially.  Id.  §  92.  and  Wist  v.  Grand 
Lodge  A.  0.  U.  W.  22  Or.  271.  The  charter  is 
as  much  a  part  of  this. contract  as  if  written  on 
its  face.  That  charter  prohibited  any  person 
but  the  supreme  lodge  from  passing  this  regula- 
tion against  suicide.  That  charter  is  the  law 
of  this  contract,  and  the  anti  suicide  clause 
must  be  regarded  as  written  out  of  the  contract 
by  the  charter.  The  suits  in  the  cases  lust  cited 
were.  Just  as  here,  on  the  policy  with  this  clause 
in  them,  and  they,  properly  analyzed,  are 
a  distant  holding  that  neither  as  a  by-law  nor 
as  a  contract  can  this  provision  be  upheld. 
What  was  validly  agreed  on  in-accordanpe  with 
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the  charter  constitutes  the  contract  In  those 
cases  and  in  this.  The  ohjection  that  this  view 
destroys  the  board  of  control  and  the  endow- 
ment rank  is  fanciful,  not  real.  The  board,  as 
«n  organization,  remains.  All  the  administra- 
tive functions  properly  conferred  on  it  remain. 
Our  holding  merely  denies  it  what  the  charter 
denied  it,— the  power  to  pass  laws,  funda- 
mental in  their  nature,  governing  the  endow- 
meot  rank,  which  was  vested  bv  the  charter  in 
the  supreme  lodge  alone.  It  is  easy  for  the 
«upreme  lodge  to  enact  such  provision,  and 
when  validly  enacted  by  it  there  can  be  no  ob- 
jection to  iu  enforcement  But  it  was  clearly 
cot  in  the  power  of  this  board  of  control— a 
mere  ministerial  administrative  committee— to 
usurp  to  itself  the  legislative  authority  granted 
to  the  supreme  lodge  as  the  sole  source  of  such 
authority,  and  insert  this  provision  illegally  in 
this  application,  and  force  it  upon  Stein,  already 
a  knight,  and  a  member  of  the  endowment 
xank. 
JJprmed, 


0.  J.  LOWRY  et  al,  Appta., 

V. 
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A  mortffaffee  may  maintain  an  action 
at  law  in  his  own  name  alooe  for  loss  on  an 
iDsuranoe  poUoy  payable  to  him  as  his  interest 
may  appear,  where  the  amount  of  his  debt  ex- 
ceeds the  whole  value  of  the  Insuraoce  and  the 
*whoie  value  of  the  property  destroyed. 

Olaroh  89,  1807.) 

APPEAL  bv  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  Lauderdale  County 
In  favor  of  defendant  in  a  suit  by  mortiragees 
to  enforce  insurance  upon  the  mortgaged pro]>- 
<erty  which  had  been  taken  out  in  their  favor. 
Mererged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  V.  Braham  and  J.  W. 
'Fewell  for  appellants. 

Messrs.  Miller  ft  Baskin  for  appellee. 

Whitfield*  J.,  delivered  the  opinion  of  the 

•court: 

The  preciseguestion  presented  by  this  rec- 
ord is  this:  Where  the  owner  of  real  and  per- 
sonal property  mortgages  it  to  a  lender  of 
money  for  a  loan,  and  then  insures  the  said 
property  in  his  own  name,  the  contract  of  in- 
surance providing  that  the  loss  shall  be  paya- 
ble to  such  mortgagee  as  his  interest  may  ap- 
pear, and  the  amount  of  the  mortgage  debt  ex- 
ceeds both  the  whole  amount  of  such  insurance 
and  the  whole  value  of  said  property,  can  the 
mortgagee  in  such  case,  the  property  being 

'  destroyed  by  fire,  maintain  an  actfon  at  law, 
in  his  own  name  alone,  on  such  policy?  That 
he  can  is  clear  on  principle,  and  thoroughly 

-  established  by  the  decided  weight  of  authority. 


Note.— As  to  riffhts  of  mortiniffee  to  the  benefit 
of  insurance  taken  in  the  mort^airor^s  name,  see 
note  to  Cbipman  v.  Carroll  (Kan.)  25  L.  B.  A.  801 
-87  L.  R.  A. 


See.  as  putting  the  matter  at  rest,  the  author- 
ities cited  in  the  exhaustive  note  to  CJiipman  v. 
CarroU,  25  L.  R.  A.  805. 58  Kan.  168;  MoOey  ▼. 
Manufacturers^  Ins,  Co.  29  Me.  837, 50  Am. 
Dec.  591;  Maxey  v.  New  Hampshire  F.  Ins.  Co. 
54  Minn.  272;  2  Wood,  Ins.  p.  112;  2  Mav, 
Ins.  8d  ed.   p.  1014,  §  449;  Ostrander,   Ins. 

&602,  §  282;  Fiiney  v.  Qltns  Falls  Ins.  O?.  65 
.  Y.  6.    And  compare  Georgia  Home  Ins.  Co. 
V.  8tein,  72  Miss.  950. 

Cases  cited  by  learned  counsel  for  appellee 
are  not  in  point  except  Williamson  v.  Michigan 
F.  dM.  Ins.  Co.  86  Wis.  898.  This  case  cites 
Hodgson  t.  German  Ins.  Co.  86  Wis.  828,  but 
in  that  case  the  mortgage  debt  "was  consid- 
erably less  than  the  amount  of  insurance."  It 
also  cites  Chandos  v.  American  F.  Ins.  Co.  84 
Wis.  184,  the  unsoundness  of  which  case  is 
demonstrated  in  the  note  to  it  in  19  L.  R.  A. 
821,  where  "the  peculiar  mistakes"  of  the  opin- 
ion in  that  case  are  severely  criticised.  It  also 
cites  2  Wood,  Ins.  p.  1122,  when  that  author 
on  page  1124,  expressly  says:  "But  where  the 
interest  of  the  payee  covers  the  whole  loss,  he 
may  sue  in  his  own  name."  It  also  cites  Mar- 
tin V.  Franklin  F.  Ins.  Co.  88  N.  J.  L.  140, 
20  Am.  Rep.  872.  But  as  is  shown  in  note,  25 
L.  R  A.  808,  that  case  holds  that  either  mort- 
gagor or  mortgagee  may  sue.  Fire  Ins.  Cos. 
Y.  Fdrath,  77  Ala.  194,  64  Am.  Rep.  68,  is  a 
case  where  the  insurance  was  for  $1,550,  and 
the  mortgage  for  |l,ObO:  and  the  opinion  goes 
on  the  ground  that  to  allow  the  mortgagee  to 
sue  in  such  case  alone  would  be  to  "split  one 
contract  into  two  causes  of  action,"  and  that 
the  provision  in  such  case  is  a  mere  appoint- 
ment of  a  payee  of  part  of  the  money.  But 
this  very  case  is  cited  in  2  May,  Ins.  p.  1014, 
g  449,  note  7,  where  it  is  shown  that  the  hold- 
ing was  because  the  mortgage  debt  was  less 
than  the  amount  of  the  insurance.  It  is  also  dis- 
tinguished in  the  note,  25  L.  R.  A.  808,  though 
it  should  be  there  stated,  not  that  "the  mort- 
gage did  not  cover  all  the  property  insured,** 
but  that  the  mortgage  debt  was  less  than  the 
amount  of  the  insurance.  But,  finally,  the 
court,  in  Fdrath  Case,  77  Ala.  199.  54  Am. 
Rep.  58,  itself  says:  "In  some  of  these  cases 
[holding  that  the  mortgagee  can  sue  alone]  the 
appointee's  claim  equaled  or  exceeded  the 
whole  sum  insured,  which,  of  course,  involved 
no  splitting  up  of  the  cause  of  action.  This 
distinguishes  such  cases  from  this."  Another 
case  cited  by  learned  counsel  for  appellee  is 
Grosfoenar  v.  Atlantic  F.  Ins.  Co.  (decided  in 
1858)  17  K  Y.  891.  This  case  overrules  two 
earlier  cases,  and  three  Judges  dissented;  and, 
besides,  it  is  distinguished  in  PUney  v.  Glens 
Falls  Ins.  Co.  65  N.  Y.  6,  on  the  ground  that 
in  Grosvenor^s  Case  the  policy  did  not  have  the 
clause  "as  tha  mortgagee's  interest  mav  ap- 
pear." It  is  in  clear  conflict  with  this  last 
case.  Indeed,  some  courts  hold  that  in  a  case 
like  the  one  before  us  the  mortgagor  cannot 
maintain  an  action  when  it  does  not  appear 
that  the  mortgage  debt  is  still  unpaid  ( West- 
Chester  F.  Ins.  Co.  r.  Coverdale,  48  Ean.  446), 
and  Mr.  Mayiso  lays  down  the  law  (2  May, 
Ins.  8d  ed.  p.  1014,  §  449);  as  does  the  supreme 
court  of  Mmnesota  (Maxei/'s  Case,  54  Minn. 
276).  See  also  Phansss  Ins.  Co.  v.  (hmrha  Loan 
dt  T.  Co.  41  Neb.  884.  25L.  R.  A.  679.  As  to 
this  we  decide  nothing  now.  ^Aarge  part  of 
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the  argument  of  coansel  for  appellee  io  their 
brief  is  a  mere  adoption  of  the  opinion  of 
Judge  Orton  in  Hammel  y.  London  Queen  Ine. 
Co.    60  Wis.  240,  cited  in   Oatrander,   Ins. 


Sp.  597.  51^;  but,  unfortunatelj  for  counaeU  it 
\  the  disaenting  opinion. 
Thejudqment  is  reversed;  the  demarrer  over- 
mled;  and  the  cause  remanded. 


PENNSYLVANIA  SUPREME  COURT. 


PENNT87LVANIA  COMPANY  FOR  IN- 
SURANCE  ON  LIVES  &  GRANTING 
ANNUITIES,  Admr.,  etc.,  of  Charles  H. 
Baker,  Deceased, 

FRANKLIN   FIRE  ''"INSURANCE   COM- 
PANY, Appt. 

cm  Fa.  40.) 

1.  Equity  has  Jnrisdietioii  of  a  suit  to 
compel  m  corporation  to  cancel  a 
transfer  of  shares  of  stock  which  It  bas  made 
on  the  faith  of  forced  powers  of  attorney,  and 
to  reissue  the  stock  to  the  real  owner,  or  else  paj 
the  yalue  thereof,  since  the  corporation  is  a 
trustee  of  the  shareholder  to  protect  his  title. 

8.  A  corporation  which  transfers  shares 
of  stock  on  the  surrender  of  the  origi- 
nal certlflcates  and  the  supposed  au- 
thority of  powers  of  attorney  from  exec- 
utors whose  slirnatures  were  forced  is  not  re- 
lieved from  liability  to  the  estate  by  reason  of 
the  fact  that  the  forgery  was  committed  by  a 
son  of  one  of  the  executors  who  had  been  in- 
trusted with  a  key  to  the  box  in  which  the  shares 
were  kept,  when  there  was  notbioir  to  show  that 
his  father  had  not  reason  to  suppose  him  trust- 
worthy. 

(April  10,  I807J 

APPEAL  by  defendant  from  a  decree  of 
the  Court  of  Common  Pleas  for  Phila- 
delphia County  in  favor  of  plaintiff  in  a  pro- 
ceeding brought  to  cancel  a  transfer  of  stock 
on  defendant's  books  or  to  compel  defendant 
to  pay  plaintiff  the  value  of  the  stock.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  LaBarre  Jayne,  Arthur 
Blddle,  and  Oeori^e  W.  Biddle  for  appel- 
lant. 

Messrs,  John  Hampton  Bames»6eor^e 
Tucker  Bispham,  and  John  G.  Johnson 
for  appellee. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

Charles  H.  Baker,  a  resident  of  Philadel- 
phia, died  in  September,  1872,  possessed  of  an 
estate  valued  at  $700,000.  He  disposed  of  it 
by  a  will,  of  which  he  appointed  his  widow, 
Elizabeth,  and  his  two  sons,  John  R.  and 
Charles  H.,  executors,  and  also  constituted 
them  trustees  of  a  laree  residuarv  estate  for 
his  grandchildren.  Charles  H.  died  in  1887. 
Elizabeth,   widow   of  testator,   although   liv- 


ing in  1890,  at  the  commencement  of  thes^ 
proceedings,  owing  to  her  advanced  age  and 
physical  mfirmities  had  for  several  years- 
ceased  to  perform  any  duties  as  executrix  or 
trustee;  thus  leaving  the  entire  management 
to  her  son  John  R.  Baker,  who  at  that  date- 
(1890)  had  reached  the  age  of  seventy-two- 
years.  For  the  transaction  of  the  business  of 
the  estate,  an  ofUce  was  maintained  in  the 
city,  which  was  occupied  most  of  the  time  by 
John  R.  Baker,  Jr.,  son  of  the  executor.  He* 
was  thirty-eight  years  of  age  in  1890,  (he  date^ 
of  the  fllmg  of  this  bill,  and  for  eight  year» 
had  assisted  his  father  as  an  active  agent  in 
conducting  the  affairs  of  the  estate.  Although^ 
a  member  of  the  bar,  he  had  never  practised. 
His  principal  business  was  that  of  a  speculator 
and  dealer  in  stocks,  in  which.  *80  far  as  suc- 
cess is  measured  by  quick  and  large  gains  in 
money,  he  had,  for  a  time,  been  successful. 
The  father  reposed  confidence  in  the  son;, 
gave  him  power  of  attorney  to  oversee  and 
roansfire  his  bank  accounts,  as  executor;  also, 
.to  collect  the  income  of  the  many  securities- 
of  the  estate.  He  also  intrusted  him  with  the- 
key  to  the  box  in  which  the  securities  of  the 
estate  were  kept.  The  box  was  in  a  safe  of  a. 
trust  company,  to  which  the  son  had  right  of 
access.  The  large  speculations  of  the  son  in 
the  stock  market  eventually  turned  out  hadly, 
and  in  the  panic  following  the  Baring  failure- 
in  1890  he  was  financially  ruined,  and  fled  the 
country.  It  was  then  discovered  that  he  had, 
by  means  of  false  representations  as  to  his  au- 
thority, and  by  forgery  of  his  father's  name 
as  executor  to  powers  of  attorney,  appropri- 
atf^d  and  lost  a  very  large  part  of  the  securities- 
belonging  to  the  trust  estate.  Among  these 
were  50  shares  of  the  capital  stock  of  the 
Franklin  Fire  Insurance  Company  (this  ap- 
pellant), the  market  value  of  which  at  that 
time  being  about  $400  per  share.  The  certifi- 
cates, numbered  6,  13,  aud  81,  had  been  issued 
to  Charles  H.  Baker  in  1882,  1839.  and  1840, 
and  had  stood  in  his  name  on  the  books  of  the* 
company  until  1890.  when  they  were  transfer- 
red by  the  company  to  bankers  and  brokers  of 
John  R.  Baker,  Jr.,  the  old  certificates  being- 
taken  up  and  canceled,  and  new  ones  issued 
by  tbe  company  to  the  transferee.  The  au- 
thority to  the  company  for  the  transfer  was 
the  production  of  the  original  certificates,  ac- 
companied by  three  powers  of  attorney  pur- 
porting to  be  executed  by  Elizabeth 'Baker 
and  John  R.  Baker,  executors.  These  pow- 
ers of  attorney  were  forgeries.    Upon  petition- 


Note.— As  to  Jiability  of  corporation  for  forged 
or  fraudulent  stock,  see  note  to  Fiftb  Avenue 
Bank  v.  Forty-Second  Street  ft  6.  8.  F.  R.  Co* 
87  L.  R.  A. 


(N.  Y.)  10  L.  R.  A.  881;  also  Jarvis  v.  Maobattan* 
Beach  Co.  (N.  Y.)  81  L.  R.  A.  776:  and  Knox  v^ 
Eden  Musee  American  Co.  (K.  Y/^Tl  IIR.  AJm 


See  also  43  L.  R.  A.  777. 


1897. 
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•of  the  sanrlTing  executors  and  trustees,  the 
letters  testamentarj  to  them  were  on  8th  De- 
cember, 1890,  vacated,  and  letters  with  the 
will  aDoezed  were  issued  to  this  plaiDtiff,  who^ 
OD  the  facts  stated,  filed  this  bill  against  the 
company  for  a  cancelation  of  the  transfer, 
and  the  reissue  to  it  of  a  new  certificate  for  the 
tiO  shares  of  stock,  or  for  an  order  on  defend- 
ant to  pay  to  it  the  value  of  the  same,  with 
Interest.  The  defendant,  in  answer,  denied 
the  fact  of  forgery,  and  the  right  of  plaintiff, 
under  all  the  facts,  to  a  decree.  The  case 
was  referred  to  John  A.  Clark,  Esq.,  as  mas- 
ter, who  heard  the  testimony  fully,  and,  on 
his  findings  of  fact  and  conclusions  of  law, 
suggested  a  decree  that  defendant  be  ordered 
to  deliver  to  plaintiff  a  new  certificate  for  the 
50  shares,  or  pay  to  plaintiff  the  value  of  the 
same,  with  interest  from  January  10,  1891. 
To  this  report  numerous  exceptions  were  filed 
by  defendants,  which  were  overruled  by  the 
court  below,  tbe  report  of  the  msster  con- 
firmed, and  decree  made  as  suggested  by  him. 
From  that  decree  we  have  this  appeal.  Ap- 
pellant places  of  record  thirty-three  formal 
assignments  of  error,  which,  it  is  conceded  in 
tbe  argument,  in  substance,  are  covered  by 
ibree  propositions:  (1)  Equity  was  without 
Jurisdiction  to  entertain  the  bill.  (2)  Defend- 
ant's action  in  making  tbe  transfer  was  caused 
by  the  gross  and  culpable  negligence  of  John 
R.  Baker,  the  executor  and  trustee.  There- 
fore he  should  suffer  the  loss,  if  the  powers 
of  attorney  were  forged  or  fraudulent.  (8) 
The  evidence  did  not  show  the  signatures  of 
the  executors,  if  written  by  John  R.  Baker. 
Jr.,  were  so  written  without  the  authority  of 
the  executors. 

As  to  the  first  proposition,  unquestionably 
plaintiff,  on  the  facts,  might  have  brought  a 
<«ommonlaw  action  against  the  defendant,  and 
have  recovered  the  damages  sustained  bV  the 
unauthorized  transfer  of  tbe  stock;  snd.  if  the 
sole  prayer  for  relief  here  was  for  a  money 
decree,  such  remedy,  by  plaintiff's  admission, 
would  have  been  adequate,  because  equity,  in 
granting  the  prayer,  would  give  nothing  fur- 
ther than  the  event  of  a  common -law  action. 
But  this  prayer  is  in  the  alternative.  The  pri- 
mary relief  sought  by  plaintiff  is  a  restitution 
of  tbe  particular  chattel  of  which  the  estate 
has  been  defrauded.  The  defendant  is  a  trus- 
tee of  the  capital  of  all  its  shareholders. 
Tbe  evidence  of  such  trusteeship  to  the  con 
iributor  who  has  paid  his  money  is  tbe  trus- 
tee's stock  certificate.  This  paper  defendant 
has  illegally  canceled  and  destroyed,  thus 
severing  all' connection  between  the  share- 
holder and  tbe  trustee,  and  depriving  him  of 
all  rights  and  privileges  as  a  shareholder.  He 
does  not  want  money,  but  insists  on  his  rights 
under  bis  contract  of  membership  in  the  cor- 
poration, and  the  privileges,  present  and  fu- 
lure.  to  which  he  is  entitled  by  virtue  of  mem- 
bership; and  he  asks  this,  not  from  strangers 
to  bis  contract,  who  owe  him  no  duty  in  this 
particular  but  from  his  trustee,  who,  though 
bound  to  protect  his  right,  yet  has,  without  au- 
thority, destroyed  the  evidence  of  it.  An  action 
at  law,  in  this  view,  would  be  an  inadequate 
remedy,  and  he  is  not  bound  to  resort  to  it. 
To  oust  jurisdiction  in  equity,  *  'it  [tbe  remedvj 
must  be  complete;  that  is,  it  must  attain  the 
87  L.  R.  A. 


fuU  end  and  Justice  of  the  case.  It  must 
reach  the  whole  mischief,  and  secure  tbe 
whole  right  of  the  party.  In  a  perfect  manner, 
at  the  present  time,  and  in  future."  1  Story, 
Eq.  Jur.  g  88.  And  on  this  ground  equitable 
Jurisdiction,  In  suits  by  shareholders  against 
the  corporation,  has,  on  like  pravers,  been  fre- 
quently sustained,  both  in  the  fcnglish  courts 
and  our  own.  Barton  v.  North  &affordnhir€ 
i2.  Cb.  L.  R  88  Ch.  Div.  458;  Western  0, 
Teleg.  Co.  v.  Datenport,  97  U.  B.  369,  24  L. 
ed.  1047;  Conff7igham*$  Appeal,  57  Pa.  474; 
Bruih  EUetrie  Oo:%  Appeal,  114  Pa.  674. 

We  affirm  the  Jurisdiction  of  equity  in 
this  case  on  the  ground  tliat  defendant  is  a 
trustee  for  its  shareholder,  the  estate  of 
Charles  H.  Baker,  as  to  these  50  shares  of  cap- 
ital stock;  that  its  legal  duty  was  not  only  to 
properly  manage  and  protect  the  amount  of 
capital  contributed  by  Charles  H.  Baker,  but 
also  to  protect  his  title  thereto,  so  far  as  to 
permit  no  fraudulent  or  unauthorized  transfer 
of  such  title  on  its  books,  or  any  unauthorized 
cancelation  of  his  certificate.  In  all  of  the 
cases  cited  bv  appellant  where  equity  refused 
to  take  jurisdiction  because  there  was  an  ade- 
quate remedy  at  law,  the  real  contention  was 
between  antagonistic  claimants  to  shares  of 
stock  on  contracts  of  sale  or  transfer  between 
the  parties. 

To  sustain  the  second  assignment,  it  is 
sought  to  bring  tbe  case  within  the  principle 
that,  where  one'  of  two  innocent  persons  must 
suffer  a  loss  from  the  fraud  of  a  third,  tbe  loss 
must  be  borne  by  the  one  whose  negligence  en- 
abled the  third  person  to  commit  the  fraud." 
In  tbe  leading  case(7<wnp  v.  Grote,  4  Bing. 
258),  decided  seventy  years  ago,  this  rule  was 
held  applicable  to  a  transaction  between  a 
bank  and  Its  customer.  There  the  drawer  of  a 
check  had  signed  a  number  of  them,  and  gave 
them  to  his  wife,  to  be  by  her  filled  in  with 
amounts  to  be  paid  different  parties.  She  fil  led 
in  one  with  the  words,  "fifty  pounds  two 
shillings."  in  the  middle  of  the  line;  "fifty- 
commencing  with  a  small  "f,"  with  ample 
space  before  it  for  the  words  "three  hundred 
and."  which  were  fraudulently  inserted  by  tbe 
party  to  whom  the  check  was  delivered.  Be- 
ing cashed  by  the  banker  the  court  held 
the  loss  must  fall  on  the  customer,  saying: 
"Undoubtedly,  a  banker  who  pays  a  forged 
check  is,  in  general,  bound  to  pay  the  amount 
again  to  his  customer,  because,  in  the  first  in- 
stance, he  pavs  without  authority;  ...  yet 
if  it  be  tbe  fault  of  the  customer  that  the 
banker  pays  more  than  he  ought,  he  cannot  be 
called  on  to  pay  again."  This  case  has  been 
followed  both  in  England  and  the  United 
States;  notably  by  this  court  in  Garrard  v. 
Haddan,  67  Pa.  82.  But  while  some  of  the 
decisions  carry  the  rule  beyond  its  original 
scope,  the  later  ones  restrict  it  to  cases  between 
a  bank  and  its  customers.  Toung  v.  Grote 
was  reconsidered  in  Sehoifield  v.  Barl  Londei- 
borough  [18961  A.  C.  614,  and  in  Bank  of  Iro^ 
land  V.  Ej)an%*B  Charities,  5  H.  L.  Cas.  409, 
and  its  authority  limited  to  cases  where  the  cus- 
tomer has  misled  his  bank  by  want  of  ordinary 
caution  in  drawing  his  check,  bill,  or  note. 
And  doubtless  tbe  rule  in  some  cases  would 
apply  to  other  than  strictly  commercial  trans- 
actions.   If  in  tbe  case  before  us  the  father 
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being  the  individual  owner  of  stock,  had  exe- 
cuted and  deliyered  to  the  son  powers  of  attor- 
ney autborizlDJ  its  transfer,  leaving  blanks  for 
the  description  of  the  stock,  to  be  afterwards 
filled  in  by  the  son,  with  verbal  directions  for 
the  transfer  of  a  particular  stock  other  than 
that  of  the  Franklin  Fire  Insurance  Company, 
and  the  son  had  fraudulently  filled  the  blank 
with  the  description  of  the  las^named  stock,  it 
might  be  truly  said,  the  father's  neglect  having 
caused  the  loss,  he  alone  should  sufifer.  The 
signatures  being  genuine,  the  father  alone 
could  detect  the  fraud,  and  he  having  conferred 
on  the  son,  aa  concerned  third  persons,  unlim- 
ited power  to  defraud,  in  Justice  he  .alone 
should  suffer.  But  the  supposed  case  is  not 
the  one  before  us.  The  distinction  between 
the  one  in  hand  and  Young  v.  Qroie  is  not  only 
made  clear  by  the  recent  limitation  of  that 
rule,  bat  also  because  there  never  was  a  time 
when  that  principle  was  applicable  to  these 
facts.  Under  the  rule  of  the  company,  the 
transfer  could  only  be  made  under  the  author- 
ity of  the  owner,  evidenced  by  a  power  of  at- 
torney, and  on  the  production  of  the  original 
certificate.  Assuming,  what  was  without  doubt 
the  fact,  that  both  parties  were  innocent  of  any 
intentional  fault  or  neglect,  what  unintentional 
failure  in  duty  caused  the  loss?  Because,  un- 
less, in  the  particular  transaction  with  refer- 
ence to  this  defendant,  the  executor  either  did 
something  he  ought  not  to  have  done,  or  did 
not  do  something  he  should  have  done,  there 
was  no  neglect.  Tested  by  this  standard, 
where  was  the  neglect  of  the  father?  It  is 
answered,  be  intrusted  to  his  son  the  key  of 
the  box  in  which  were  the  securities.  "But 
what  business  was  that  of  defendant?  The  se- 
curities did  not  pass  by  delivery.  Possession 
gave  no  title.  So  far  as  perpetrating  a  fraud 
was  concerned,  the  manual  possession  of  the 
eon  could  cause  inconvenience,  but  no  loss  to 
anybody.  The  criminal  was  powerless  with- 
out the  signature  of  his  father  and  grand- 
mother to  the  authority  for  transfer.  The  de- 
fendant was  not  the  owner  of  the  securities 
and  had  no  such  interest  in  them  as  would 
warrant  it  in  exacting  from  the  executor  vigi- 
lance. We  are  not  now  speaking  of  the  lia- 
bility of  the  father  to  his  eestuU  que  trttstent, 
the  equitable  owners.  That  arises  wholly  out 
of  a  fiduciary  relation,  and  is  tested  by  other 
rules.  He  occupied  no  such  relation  to  this 
defendant.  He  was  not  trustee  for  it  of  this 
stock.  He  owed  to  it  no  other  duty  than  he 
owed  to  the  general  public.  We  have  never 
understood  that  the  widest  application  of  the 
principle  of  Young  v.  Orots  wsrranfed  the 
general  public  in  demanding  that  the  owner  of 
a  chattel  shall  bv  his  vigilance  protect  it  from 
criminals,  or,  if  he  neglect  to  do  so,  shall 
suffer  the  loss;  that  is,  if  the  owner  of  a  stolen 
horse  found  him  in  possession  of  another,  the 
one  in  possession  could  maintain  his  claim  by 
answering,  "I  bought  the  horse,  not  knowing 
he  was  stolen,  from  your  servant,  to  whom  you 
intrusted  the  key  of*  your  stable.  Tour  negli- 
gence in  trusting  a  dishonest  servant  caused 
\be  loss,  and  therefore  I  will  keep  your  prop- 
erty." Yet  this  is  the  logical  conclusion,  if 
Youvg  v.  Orots  is  applicable  to  these  facts. 
While  not  intending  to  relax  any  of  the  rules 
which  hold  trustees  to  a  strict  accountability 
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to  the  beneficiaries  of  the  trust  funds,  we  wilt 
not  enlarge  that  liability  so  as  to  protect  tho8» 
who  deaf  in  the  trust  funds  from  the  conse- 
quences of  their  own  neglect.  We  are  clear, 
the  executor  failed  In  no  duty  owing  by  him 
to  this  defendant,  and  It  is  by  no  means  clear 
he  was  even  negligent  towards  those  for  whom 
he  was  trustee.  In  the  city  of  Philadelphia, 
today,  is  there  a  single  estate  of  the  magni- 
tude of  this  one,  approaching  a  million  of  dol- 
lars, where  the  legal  trustee  or  custodian  of  it 
does  not  necessarily,  in  performing  his  duties^ 
act  through  agents,  clerks,  or  secretaries,  who 
must  frequently  have  access  to  the  securities,, 
and  opportunities  for  embezzlement?  Without 
such  aids,  could  anv  trustee  of  such  large  inter- 
ests efficiently  perform  his  duty?  Every  cor> 
poration  assuming  the  duties  of  executor,  trust- 
ee, or  guardian  of  estates  acts  only  through 
agents,  from  president  to  messenger  boy;  and 
it  is  within  the  physical  power  of  each,  at 
times,  to  appropriate  the  trust  securities.  The 
legal  trustee  is  an  artificial  person,  who  can  act 
only  through  agents.  Courts  and  testators, 
when  exercising  the  power  of  appointment, 
endeavor  to  select  a  solvent  corporation,  con- 
ducted by  repuuble  agents,  but  no  further 
care  can  be  exercised]  Any  one  of  these 
agents  may  act  dishonestly:  and,  until  we  are 
endowed  with  provision,  no  possible  care  can 
guard  against  all  unfaithfulness.  Tbe  father 
had  confidence  in  his  son's  integrity  and  busi- 
ness ability,  and  intm  ted  to  him  largely  the 
active  management  of  his  estate,  but  did  not 
relinquish  his  own  judgment  or  supervision. 
The  son  ffrosslv  betrayed  the  confidence  re- 
posed in  him.  This  was  discovered  only  when 
an  examination  of  the  security  box  demon- 
strated it  was  empty.  There  is  no  evidence 
that  before  this  he  had  any  reason  to  believe 
his  son  was  not  capable  and  worthy  of  trusL 
Dp  until  the  crash  came,  the  son's  integrity 
was  not  questioned  by  anyone.  Brokers,  bank- 
ers, and  this  defendant  accepted  the  forged 
papers  which  they,  from  the  very  nature  of 
the  transactions,  must  have  known  effected  an 
appropriation  of  the  securities  of  the  estate  of 
Charles  H.  Baker  for  the  benefit  of  John  It 
Baker,  Jr.,  witb'^ut  a  suspicion  that  the  trans- 
fers were  unauthorized  by  his  father,  the  trus- 
tee, and  without  even  inquiry  as  to  the  genu- 
ineness of  the  fraudulent  powers.  When 
all  the  business  world  wiih  whom  he  was 
brought  so  closely  in  contact  in  his  many  deal- 
ings^a  world  whose  perceptions  were  not 
dulled  by  affection,  but  sharpened  by  interest 
— thought  he  was  honest,  there  is  no  reason  for 
assuming  the  father  should  have  deemed  him 
otherwise.  To  our  minds,  no  fault  or  neglect 
on  the  part  of  John  R.  Baker,  the  father,  is 
shown;  and,  if  there  was  such  fault  in  trusting 
the  son  with  the  key  to  the  box  that  fault  did 
not  occasion  the  loss.  The  defendant  suffera 
from  a  crime  of  a  forger,  made  possible  be- 
cause the  son  could  write  his  father's  name, 
not  because  the  father  intrusted  him  with  a 
key,  and  because  it,  without  inquiry,  accepted 
forged  signatures  as  genuine. 

The  third  assignment,  that  the  evidence  doe* 
not  show  the  signatures  were  written  without 
tlie  authority  of  John  II.  Baker,  is  in  direct 
conflict  with  the  finding  of  the  master.  A 
certain  power  .of  attorney  for4he  transfer  of 
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city  loans,  to  which  was  affixed  what  pur- 
ported to  be  the  signature  of  the  father  as  ex- 
ecutor, incorrectly  described  the  loan  in  the 
body  of  the  instrument.  The  transfer  derk  of 
the  bank  called  upon  the  father  to  have  the 
description  corrected,  which  was  done,  and 
the  authority  reaffirmed  by  the  father,  after 
the  correction.  This  was  without  examination 
of  the  signature  to  ascertain  whether  it  was 

genuine,  for  its  genuineness  was  assumed  by 
oth  the  bank  officer  and  the  executor.  That 
the  father,  in  view  of  the  large  number  of  pa- 
pers he  had  signed  authorizmg  transfers  and 
changes  of  investments,  might,  without  exam- 
ination, fail  to  recollect  that  he  had  not  signed 
this  particular  one,  and  assumed  the  simulated 
signature  to  be  genuine,  is  altogether  probable: 
and,  in  view  of  all  the  testimony  relating  to 
the  transaction,  the  master  so  finds,  and  says: 
"There  is  no  evidence  in  the  case  to  show  that 
John  R  Baker  ever  authorized  his  son  to  sign 
his  name  to  transfers  of  stock  or  bonds  belong- 
ing to  any  estate  for  which  he  was  trustee." 
It  IS  only  necessary  to  say  that  a  perusal  of  the 
whole  evidence  amply  warranted  this  conclu- 
sion. But  even  if  the  father  had  authorized 
tho  ton,  in  some  instances,  to  write  his  name  to 
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a  power  authorizing  a  sale  or  transfer  of  some 
other  securitT,  having  no  connection  with  these 
60  shares  of  stock,  that  fact  would  not  war- 
rant the  inference  that  such  authority  had  been 
given  in  this  case. 

The  case  of  Weitem  U.  Teteg.  (h.  ▼.  Daven- 
port, 97  U.  S.  869,  24  L.  ed.  1047,  has  been 
cited  by  appellees  as  a  case  closely  resembling 
this  one  in  its  facts;  ruling  that,  even  where 
the  securities  of  a  trust  estate  have  been  un- 
lawfully transferred  by  a  dishonest  agent  or  a 
negligent  trustee,  such  negligence  does  not  es- 
top the  ceBtuU  que  truttent  from  successfully 
asserting  in  equity  their  right  to  the  property. 
In  view  of  what  we  have  said,  it  is  not  neces- 
sary to  discuss  or  decide  this  point,  although 
the  opinion  of  Justice  Field  in  the  cnse  cited^ 
and  our  own  authorities  {Bohten'e  Estate,  75^ 
Pa.  805;  OutUou  ▼.  Peterson,  89  Pa.  168)» 
would  seem  to  sustain  this  view. 

The  decree  of  the  court  below  is  affirmed.  In 
thus  affirming  the  decree,  primary  and  alterna- 
tive, we  express  no  opinion  as  to  whether,  in 
an  equity  proceeding,  it  is  all  plaintiff  might 
claim.  It  is  sufficient  to  say,  appellee  ha» 
taken  no  exception  to  It 
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Nora.— Can  a  court  of  equity  protect  perstmalrigkUf 
L  The  general  rvU. 
II.  RigMs  relatitig  to  physical  life. 
m.  Rights  relating  to  the  fnteOectvol,  emotionalt  and 

moral  life, 
IT.  Conclusion. 

I.  The  general  rule. 

The  above  decision  is  based  expressly  on  the  ez- 
isteooe  of  an  adequate  remedy  at  law,  bat  there  is 
an  intimation  tbat  the  rights  affeoting  the  oom- 
ptainant*8  person  are  beyond  the  scope  of  the  pow- 
ers of  a  court  of  eqalty.  In  this  Intimation  the 
court  is  fully  justified  by  repeated  declarations  of 
the  courts  and  the  writers  on  equity  jurisprudence* 
Yet  a  declaration  of  this  sort  taken  literally  and  in 
its  full  meaning  would  make  the  system  of  equity 
suitable  only  to  a  semi-savage  society  which  has 
much  respect  for  property  but  little  for  human  life. 
Our  equity  Jurisprudence  does  not  quite  deserve  so 
severe  a  reproach.  It  does,  indeed,  do  much  for  the 
protection  of  personal  rights,  although  it  has  not 
been  willing  to  acknowledge  the  fact  but  has  per- 
sisted in  declaring  the  contrary.  The  examination 
of  a  few  typical  instances  of  equity  jurisdiction 
will  show  that  this  is  true. 

There  are  some  clearly  defined  exceptions  to  the 
general  theory  that  equity  will  not  protect  personal 
rights.  There  are  other  Instances  in  which  the  ex- 
ercise of  equity  jurisdiction  is  substantially  and 
really  for  the  protection  of  personal  rights,  while 
it  Is  nominally  based  on  some  alleged  right  of  prop- 
erty. These  two  classes  of  exceptions  are  of  very 
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great  Importance,  and  furnish  adequate  protection 
for  many  personal  rights.  In  the  first  class  are  in- 
cluded the  exercise  of  chancery  jurisdiction  which 
is  alleged  to  be  derived  from  the  prerogative  of  the 
Klngas  parens  patrfesf  or  the  protection  of  the  rights 
of  those  who  are  regarded,  from  their  helplessness, 
as  wards  of  the  court.  Also  the  protection  of  per- 
sonal rights  against  the  breach  of  a  contract  or 
trust  oonoemlng  them.  In  the  second  class  of  ex- 
ceptions are  the  cases  which  protect  personal  rights 
to  privacy,  health,  and  personal  comfort,  as  well 
as  some  which  are  in  substance  for  the  protection 
of  reputation  or  standing  in  the  estimation  of  one*a 
fellow-men.  Instances  of  all  these  kinds  are  found 
below. 

In  the  two  classes  of  these  exceptions,  as  already 
intimated,  it  is  common  to  say  that  the  right  in- 
volved is  a  property  right.  In  many  cases  this  ie 
so  palpable  a  misuse  of  terms  and  so  plainly  a  de- 
vice to  free  the  hands  of  equity  from  the  fetters 
of  a  petrified  rule  tbat  a  mere  statement  of  the 
facts  is  its  own  demonstration. 

Cooley  classes  among  personal  rights  the  rights 
to  life,  to  personal  immunity,  and  to  reputation,  aa 
well  as  civil,  political,  and  family  rights  and  the 
right  to  religious  liberty.  These  rights,  as  defined 
in  Black^s  Law  Dictionary,  include  those  of  '*Ufe, 
limb,  body,  health,  reputation,  and  the  right  of  per- 
sonal liberty.**  Bouvier  defines  them  as  rights- 
**'whlch  belong  to  the  person."  It  seems  too  plain 
for  dispute  that  any  right  which  pertains  to  human 
Ife,  its  immunity,  security,  and  enjoyment  is  • 
personal  rather  than  a  property  right,  unless  it  ie 
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•conDeoted  with  some  material  possessioo.  If 
health,  reputation,  and  feelioffs  of  affeotion.  rever- 
ence, pride,  and  self-reepeot,  as  well  as  Immunity 
from  offensive  and  damasring  publicity,  are  to  be 
•called  property  rights,  then  everything  of  value  to 
numan  existence  is  a  matter  of  property,  and  the 
limitation  of  equity  jurisprudence  to  property 
rights  has  ceased  to  have  any  meaning. 

But  the  broad  doctrine  which  restricts  equity  to 
matters  of  property  is  based  on  what  may  in  one 
-sense  be  called  6ict(L  Actual  decisions  have  denied 
protection  for  particular  personal  rights  and  in 
making  them  the  courts  may  have  sometimes  gone 
beyond  the  case  in  hand  to  say  that  they  could  not 
protect  any  mere  personal  right.  But  no  case  has 
been  presented  (if.  Indeed,  any  such  could  be  pre- 
vented) In  which  11  was  necessary  for  the  court  to 
decide  broadly  that  it  could  not  protect  any  kind 
of  personal  right.  Considering  this  fact  with  the 
fact  that  equity  has  In  numerous  cases  stretched 
the  rule  beyond  Its  real  meaning  by  pretending 
that  Important  personal  rights  were  really  property 
rights.  It  may  be  questioned  whether  the  long  pre- 
tended observance  of  this  rule  ought  to  establish  It 
as  the  true  rule  of  equity  jurisdiction,  or  whether 
a  court  of  equity  would  not  be  justified  In  refusing 
to  recognize  a  rule  which  the  courts  have  long  pre- 
tended to  follow  but  have  disingenuously  evaded. 
However  this  may  be.  It  must  be  conceded  that  the 
general  rule  has  been  frequently  declared  to  be 
that  the  courts  of  equity  will  not  enforce  mere 
personal  rights,  and  that  while  there  are  excep- 
tions to  and  evasions  of  the  rule,  as  will  appear  be- 
low, there  are  no  direct  declarations  to  the  con- 
trary. 

n.  Riaht9  relating  to  phytical  life. 

The  right  to  life  itself,  liberty,  security  of  per. 
•son,  health,  and  physical  comfort  plainly  belong  to 
this  class  of  rights.  It  is  fully  established  that 
equity  will  not  grant  injunctions  against  criminal 
assaults  or  trespasses  upon  the  person,  and  this  rule 
Is  easily  broadened  to  a  declaration  that  equity 
will  not  protect  the  rights  of  person.  But  there 
«re  numerous  cases  in  which  Injunctions  have  been 
granted  really,  if  not  nominally,  for  the  protection 
•of  individuals  rather  than  property.  Without  at- 
tempting to  marshal  the  cases  on  this  question, 
aorae  instances  may  be  noted. 

An  injunction  against  the  use  of  a  rifle  range 
until  it  was  rendered  free  from  danger  to  the  oo- 
<€u pants  of  adjoining  property  was  Involved  in 
McKillopp  V.  Taylor,  S6  N.  J.  Eq.  18B.  Although 
nothing  was  said  In  this  case  respecting  the  dis- 
tinction between  property  rights  and  personal 
-rights,  the  danger  to  Individuals  was  the  only  basis 
•of  the  injunction. 

So,  an  injunction  to  protect  the  rest  and  sleep  of 
sick  persons  from  Injury  by  the  noise  of  a  work- 
shop was  granted  In  Dennis  v.  Eckhardt,  8  Grant, 
Cas.  S90.  The  court  in  this  case  declared:  '"The 
loss  oC  health  and  sleep,  the  enjoyment  of  quiet 
and  repose,  and  the  comforts  of  home  cannot  be 
restored  or  compensated  In  money.  .  .  .  The 
law  operates  on  the  past  only,  while  equity  can  and 
will  act  on  the  present  and  future,  will  abate  the 
nuisance  Itself,  and  restore  the  Injured  party  to  his 
Tights." 

The  ringing  of  a  church  bell  at  6  a.  ic.  was  re- 
strained by  Injunction  In  Martin  v.  Nutklu,  2  P. 
Wms.  260,  in  order  to  protect  the  rest  and  sleep  of 
•  woman  living  near  by,  although  in  this  case  it 
ahould  be  said  the  ringing  of  the  bell  was  In  breach 
-of  an  agreement  by  which  the  church  authorities 
bad  bound  themselves  not  to  rinff  It  at  that  hour. 
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But  in  another  case  In  which  there  does  not  seeui 
to  have  been  any  agreement,  the  court  enjoined 
the  ringing  of  church  bells  at  unseasonable  hours 
In  the  morning  or  the  frequent  ringing  of  chimes 
during  the  day  so  as  greatly  to  disturb  near  resi- 
dents. Soltau  V.  DeHeld,  2  Sim.  N.  S.  138,  21  L.  J. 
Ch.N.8.153,16  Jur.ase. 

A  bill  for  an  injunction  against  the  use  of  a  jail 
on  the  ground  that  it  was  utterly  unfit  to  confine 
human  beinas  in  and  injurious  to  the  health  of 
those  who  were  confined  there  was  dismissed  on 
the  ground  that  there  was  an  ample  remedy  at 
law,  in  the  case  of  Stuart  v.  LaSalle  County  Supers. 
83  HI.  841,  but  nothmg  deems  to  have  been  said  in 
the  case  as  to  the  inability  of  equity  to  protect 
merely  personal  rights. 

In  most  cases  of  injunctions  to  protect  life  and 
health  the  protection  of  property  also  is  Involved, 
at  least  incidentally,  as  in  the  case  of  People^s  Gaa 
Co.  y.  Tyner,  181  Ind.  277, 16  L.  B.  A.  448.  which  was 
the  case  of  an  injunction  against  the  exploeion  of 
nitro-glycerine  in  a  gas  well  near  a  dwelling. 

So  in  the  case  of  an  Injunction  against  blasting 
rocks  near  a  dwelling  house,  putting  the  oocupanta 
In  fear  and  danger,  as  in  Scott  v.  Bay,  8  Md.  431. 

Or  in  case  of  injunction  against  the  maintenance 
of  a  powder  mill  or  powder  magaslne,  as  in  Crow- 
der  V.  Tinkler,  19  Ves.'Jr.617:  Dllworth*s  Appeal,  ffl 
Pa.  247:  Wler's  Appeal,  74  Pa.  230;  Daw  v.  Bnter- 
prise  Powder  Mfg.  Co.  160  Pa.  47B. 

The  same  is  true  of  an  injunction  against  the  dis- 
charge of  sewage  where  It  Is  reasonably  certain 
that  it  will  cause  injury  to  the  health  of  individ- 
uals.   Butler  V.  Thomas  vllle,  74  Ga.  970. 

In  most  of  these  cases  of  injunctions  to  protect 
personal  existence,  health,  security,  or  comfort 
there  is  Involved  also  an  actual  or  possible  dimi- 
nution of  property  value,  but  In  many  of  them  at 
least  the  only  thlnir  of  much  Importance  is  the  per^ 
sonal  right.  In  the  case  of  the  injunctions  to  pro- 
tect the  rest  and  sleep  of  sluk  persons  the  clement 
of  Injury  to  property  is  almost^  if  not  entirely,  ab- 
sent, and  personal  rights  only  are  involved. 

A  somewhat  peculiar  case  of  an  Injunction 
against  interference  with  personal  liberty  by  con- 
tempt proceedings  is  that  of  Tuchman  ▼.  Welch.  43 
Fed.  Rep.  648.  In  this  case  there  had  been  an  in- 
junction from  a  state  court  against  the  sale  of  in- 
toxicating liquors  Imported  from  another  state  and 
a  habeas  corpus  from  a  Federal  oourt  to  release 
the  defendant  from  imprisonment  by  the  state  au- 
thorities. As  the  prosecuting  attorney  threatened 
to  continue  proceedings  under  the  state  law  to 
prevent  such  sales,  and  the  remedy  by  habeas  cor- 
pus was  Inadequate,  since  the  defendant  might  be 
compelled  to  remain  in  prison  on  every  arrest  for 
three  days  before  the  return  of  the  writ,  the  Fed- 
eral court  granted  an  Injunction  to  protect  him 
from  such  prosecutions.  While  this  injunction 
was  in  one  view  of  the  matter  for  the  protection  of 
the  defendant  against  interference  with  his  busi- 
ness, the  real  purpose  of  the  injuocdoo  was  the 
protection  of  his  liberty  against  the  harassing  pro- 
ceedings under  sute  law.  The  vindication  of  bis 
right  to  carry  on  his  business  could  be  obtained 
without  the  injunction,  and  that  was  necessary 
only  to  protect  his  liberty  pending  the  determina- 
tion of  the  other  question. 

IIL  Rightg  relating  to  the  inteUeetuai^  emotional^ 

and  moral  lite. 

Among  rights  of  this  clas?  belong sll  those  which 

relate  to  the  exercise  and  enjoyment  of  life  that  are 

distinct  from  animal  or  pbysip^l  existeime.    All 
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Bryan,  J.,  delivered  the  opinion  of  the 
<:ourt: 

Thomas  C.  Cbappell  filed  a  bill  in  equitj 
against  David  Stewart.  Without  entering 
minutely  into  the  details  of  the  bill  ,of  com- 


plaint, it  may  be  stated  that  he  charged  that 
the  defendant  had  employed  detectives  to  fol- 
low him  and  watch  him  wherever  he  should 
go;  and  that  this  conduct  caused  him  great 
inconvenience  and  annoyance,  interfered  with 


•that  distinguishes  the  hiirhest  types  of  human  life 
from  the  life  of  the  lowest  savaires  t>elongs  in  this 
range. 

It  has  indeed  been  declared  now  and  then  that 
•equity  could  not  protect  mere  reputation.  This 
was  said  in  Mead  v.  StirUng,  82  Conn.  686,  28  L.  R. 

A.  227,  as  one  ground  for  denying  an  Injunction 
against  the  suspension  of  an  officer  In  a  local  ma- 
sonic lodge.  But  courts  of  equity  have  in  fact 
done  much  to  protect  reputation  under  color  of 
property  rights. 

Injury  to  one*s  feelings  which  involves  no  phys- 
•leal  injury  is  even  a  less  clearly  defined  basis  of  ac- 
tion than  an  injury  to  reputation,  although  it  is 
usually  an  imporunt  part  of  the  latter  injury. 
The  protection  of  the  right  of  privacy  usually  in- 
volves both  Injury  to  feelings  aad  injury  to  stand. 
-4ng  or  reputation. 

The  theory  that  equitable  relief  cannot  be  given 
except  in  case  of  threatened  injury  to  property 
•rights  is  made,  in  Murray  v.  Gast  Lithographic  ft 

B.  Co.  8  Misc.  88,  the  ground  of  denying  an  injunc- 
vtion  against  the  publication  of  the  portrait  of  the 
•infant  child  of  the  plalntiif. 

But  In  contrast  to  this  was  the  decision  in  Maries 
V.  Jaffa.  6  Misc.  290,  where  an  injunction  was 
^granted  against  the  publication  of  the  p]aintlfl*s 
portrait  for  the  purpose  of  inviting  votes  to  con- 
test his  popularity  in  comparison  with  another  per- 
son. The  court  expressly  declared  that  **an  indi- 
vidual  is  entitled  to  protection  in  person  as  well  as 
property,^*  and  added  that  the  right  to  life  has  now 
-come  to  mean  the  privilege  to  enjoy  life  without 
'the  publicity  or  annoyance  of  a  lottery  contest 
waged  without  authority,  on  the  result  of  which  is 
>made  to  depend,  in  public  estimation  at  least,  the 
worth  of  private  character  or  value  of  ability.  It 
is  further  said:  '*The  courts  will  in  such  cases  se- 
-cure  to  the  Individual  what  has  l>een  aptly  termed 
the  right  'to  be  let  alone.*  **  and  that,  *'where  they 
.are  content  with  the  privacy  of  their  homes  they 
are  entitled  to  peace' of  mind  and  cannot  be  sus- 
pended over  the  press-heated  gridiron  of  excited 
rivalry  and  voted  for  against  their  will  and  pro- 
test." 

So,  an  injunction  against  the  publication  of  a 
picture  of  an  actress  taken  by  flashlight  while  she 
was  playing  in  tighcs  in  a  theatre  was  granted  ex 
parte  in  the  ease  of  Manola  v.  Stevens,  4  Harvard 
L.  Rev.  186,  citing  New  York  Times  of  June  15, 18, 
-21, 1800.  But  it  is  said  t  hat  on  the  time  sec  lor  argu- 
ment of  the  motion  to  make  the  Injunction  per- 
manent no  one  appeared  in  opposition. 

So,  In  the  celebrated  case  of  Schuyler  v.  Curtis, 
147  N.  T.  484.  31  L.  R.  A.  286.  wbere  an  injunction 
against  setting  up  a  bust  or  statue  of  a  Itidy  after 
her  death  was  denied  in  a  suit  by  her  relatives.  It 
was  decided  on  the  theory  that  there  was  no  rea- 
sonable and  proper  ground  for  the  existence  of  the 
mental  distress  or  injury  which  was  alleged.  This 
•clearly  enough  intimates  that  in  case  the  proposed 
oustx)r  statue  had  furnished  sufficient  ground  for 
-the  mental  distress  of  the  surviving  relatives  the 
injunction  would  have  been  granted.  Yet  Judge 
Peckbam  in  his  prevailing  opinion  does  not  intl- 
■mate  that  he  would  regard  the  right  Involved  as  a 
merely  personal  right,  while  Judire  Gray  In  adls- 
-senting  opinion  contending  that  there  was  ground 
for  the  injunction  expressly  says:  **I  cannot  see 
why  the  right  of  privacy  is  not  a  form  of  property, 
as  much  as  is  the  right  of  complete  Immunity  of 
one*s  person."  It  seems  clear  that  this  is  true,  but 
•equally  plain  that  both  are  nersonal  rather  than 
property  rights. 
:37  L.  R  A.  50 


That  the  right  of  a  private  individual  to  he  pro- 
tected  in  the  representation  of  his  portrait  in  any 
form  is  a  property  as  well  as  a  personal  right  be- 
longing to  the  same  class  of  rights  as  the  right  to 
prevent  the  reproduction  of  a  private  manuscript 
or  painting  or  the  publicatioo  of  private  letters,  is 
declared  In  Corliss  v.  E.  W.  Walker  Co.  64  Fed.  Bep. 
280,  81  L.  R.  A.  288. 

In  the  Corliss  Oase  an  injunction  was  granted 
against  the  publication  of  a  portrait  on  the  ground 
that  it  was  made  from  a  copy  obtained  on  cer- 
tain conditions  that  were  not  complied  with.  The 
court  said:  '*This  matter  directly  concerns  the  ex- 
clusive right  of  property  which  the  plaintiffs  have 
in  the  painting  and  photograph,  and  it  would  be  a 
violation  of  confidence,  or  a  breach  of  contract  be- 
tween the  parties,  to  permit  the  defendants,  under, 
these  circumstances,  to  use  either  of  the  plates.** 
But  a  subsequent  motion  to  dissolve  this  injunc- 
tion was  granted  on  proof  that  the  pictures  pub- 
lished were  in  fact  made  from  another  copy  pur- 
chased at  a  store.  Corliss  v.  E.  W.  Walker  Co.  S7 
Fed.  Rep.  484, 81 L.  R.  A.  283.  Here  it  is  perfectly 
evidenced  that  what  is  called  a  property  right  in 
the  pictures  was  the  nominal  rather  than  the  real 
basis  of  the  plaintiff  *8  cause  of  action.  What  was 
really  sought  was  relief  against  an  Invasion  or  in- 
fringement of  privacy  by  publishing  one*s  por- 
trait, and  there  was  no  claim  that  the  pictures  of 
the  plaintiff  had  been  in  any  way  injured  or  ren- 
dered less  valuable  as  property.  It  is  beyond  ques- 
tion that  in  all  such  cases  the  alleged  property 
right  is  merely  the  peg  on  which  the  real  cause  of 
action  Is  hung. 

It  Is  expressly  declared  in  a  similar  case  in  Eng- 
land that  *'the  rlffht  to  grant  an  injunction  does  nor 
depend  in  any  way  on  the  existence  of  property  as 
alleged.'*  Pollard  v.  Photographic  Co.  L.  R.  40  Ch. 
Div.  846.  As  the  existence  of  a  property  right  un- 
der the  English  statutes  is  no  longer  a  matter  of 
any  importance  for  the  purpose  of  exercising 
equity  jurisdiction  under  the  English  statutes  the 
court  disregards  this  pretended  or  fictitious  prop- 
erty right  and  proceeds  to  consider  the  real  right 
that  is  involved.  In  that  case  an  injunction  was 
granted  against  the  sale  or  exhibition  by  a  photog- 
rapher of  copies  of  a  photograph  which  he  had 
made  for  a  sitter.  This  was  based  on  the  ground 
that  there  was  an  implied  contract  not  to  use  the 
negative  for  such  purposes,  and  also  on  the  ground 
that  such  a  sale  or  exhibition  was  a  breach  of  con- 
fidenoe.  Therefore,  although  the  photograph  was 
not  copyrighted,  it  was  held  on  common-law  prin- 
ciples that  its  exhibition  by  the  photographer  could 
be  restrained.  The  court  says:  "T  le  court  of 
chancery  always  had  an  original  and  Independent 
jurisdiction  to  prevent  what  that  court  considered 
and  treated  as  a  wrong,  whether  aiislug  from  a 
violation  of  an  unquestionable  right  or  from  breach 
of  contract  or  confidence,  as  was  pointed  out  by 
Lord  Cottenham  in  Prince  Albert  v.  Strange,  1 
Macn.  &  G.  26, 18  L.  J.  Ch.  N.  S.  120. 13  Jur.  109.** 

An  injunction  against  the  exhibition  of  a  wax 
model  of  a  person  who  had  been  recently  tried  for 
murder,  when  It  was  placed  with  other  figures  rep- 
rrsenting  notorious  or  infamous  persons,  was 
granted  in  Monson  v.  Tussauda  [1894]  1  Q.  B.  671. 

To  protect  the  right  of  privacy  also  the  court 
granted  an  injunction  In  the  case  of  Prince  Alt>ert 
V.  Strange,  1  Macn.  &  G.  26, 18  L.  J.  Ch.  N.  S.  120,  13 
Jur.  109.  against  the  publication  of  a  descriptive 
catalogue  of  etchings  made  by  Prince  Albert  and 
by  Queen  Victoria,  where  the  etchings  were  made 
for  private  use  and  not  for  public  e^bitlon.   Tbm 
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his  floclal  intercoone  and  his  basiDess,  and 
caused  grave  suspidons  tobe  entertaloed  about 
him.  BO  as  to  greatly  damage  bis  flnancial  credit. 
It  is  also  alleged  that  the  defendant  intended 
to  continue  the  same  course  of  conduct  to- 
wards the  complainant.  The  bill  prayed  for 
an  injunction  to  restrain  and  prohibit  the  de- 
fendant from  the  aforesaid  conduct,  and  for  a 
decree  for  damages  and  for  general  relief. 
He  also  filed  a  special  motion  for  a  prelimi- 
nary injunction.  The  defendant  filed  a  de- 
murrer and  answer  combined  together.  It  was 
maintained  that  the  bill  of  complaint  did  not 
entitle  the  complainant  to  any  relief  in  equity, 
because  it  did  not  set  forth  any  legal  or  equi- 
table right  which  the  defendant  was  injuring 
because  it  did  not  set  forth  any  danger  of  ir- 
reparable damage,  and  for  other  reasons.  And 
the  answer  denied  the  charges  of  the  bill. 
The  court  refused  to  grant  the  preliminary 
injunction.  The  defendant,  by  leave  of  the 
court,  amended  his  pleading  by  changing  its 


form  80  as  to  make  it  simply  an  answer  andl 
nothing  more.  Afterwards  the  court  passed 
an  order  sustaining  the  demurrer  and  dismiss- 
ing the  bill  with  costs. 

The  court  acted  inadvertently  in  passing  «a 
order  on  the  demurrer,  when  in  consequence 
of  an  amendment  of  the  defendant's  pleading- 
there  was  no  longer  a  demurrer  in  the  case. 
We  shall  see  whether  this  oversight  inflicted 
any  injury  on  the  plaintiff.  As  the  answer 
denied  the  allegations  of  the  bill,  and  the  mo- 
tion for  a  preliminary  injunction  was  heard 
-on  bill  and  answer,  it  was  of  necessity  that 
the  motion  should  be  denied.  And  as  the- 
bill,  assuming  that  all  iu  allegations  were- 
true,  did  not  contain  any  matter  cognizable  in- 
equity, it  ought  then  and  there  to  have  been 
dismissed.  Courts  of  equity  exercise  a  very 
extensive  Jurisdiction,  in  cases  involving  prop- 
erty rights.  The  occasion  does  not  require  us- 
to  state  its  precise  limits.  It  is  usually  said  ii> 
general  terms  that  it  does  not  exist  where  » 


Lord  Chanoellor  said:  **Thto  case  by  no  means  de- 
pends solely  on  the  queetlon  of  property;  for  a 
breach  of  trust,  oon&deooe,  or  contract  would  of  it- 
self entitle  the  plaiotlffto  an  Injunotlon.** 

Another  similar  exercise  of  equity  jurisdiction 
wtatoh,  though  usually  based  on  an  alleged  property 
right,  is  really  for  the  protection  of  personal  feel- 
ings and  reputation,  is  the  granting  of  an  injuno- 
tioo  to  prevent  tbe  publication  of  the  private 
letters  of  the  plalntifl.  It  is  correctly  said,  in  Bran- 
dreth  v.  Lance,  8  Paige,  M.  84  Am.  DeaSBB.  that  the 
real  purpose  of  such  an  injunction  as  granted  in 
Gee  V.  Pritchard,  2  Swanst.  408,  is  '"not  to  prevent 
the  publication  of  her  letters  on  account  of  any 
supposed  Interest  she  had  in  them  as  literary  prop- 
erty, but  to  restrain  tbe  publication  of  a  private 
correspondence  as  a  matter  of  feeling  only.** 

Yet  Lord  Chancellor  Bldon  said  in  Gee  v.  Pritch- 
ard, 2  Swanst.  406,  that  he  deemed  **the  Jurisdiction 
of  the  oourt  to  be.  If  not  entirely,  mainly  relative 
to  the  question  whether  the  plaintilf  has  or  has  not 
property,**  and  that  it  did  not  profess  to  give  re- 
lief against  wounded  feelings. 

Tbe  doctrine  that  an  injunction  should  not  be 
granted  against  tbe  publication  of  private  letters 
unless  they  had  a  value  as  literary  property  was 
adopted  in  Wetmore  v.  Scovell,  8  Bdw.  Ch.  610,  and 
Hoyt  V.  Mackenzie,  3  Barb.  Ch.  8S0.  49  Am.  Dec  178. 
While  these  cases  have  been  overruled,  they  seem 
to  be  more  consistent  with  the  declaration  of  the 
limitation  of  equity  Jurisdiction  to  property  rights 
than  the  Juster  cases  which  overrule  them,  and 
giving  proper  protection  to  the  writer  of  the 
letters,  place  the  relief  on  the  fictitious  basis  of  an 
alleged  property  right,  as  was  done  in  Woolsey  v. 
Judd.  4  Duer,  S70,  and  other  cases  which  have  fully 
established  tbe  right  to  an  injunction  against  the 
publication  of  one*s  private  letters. 

Injunctions  against  libel  or  slander  have  always 
been  dented.  The  reasonableness  and  desirability 
of  such  an  exercise  of  equity  Jurisdiction  are  there- 
fore matters  that  are  not  necessary  now  to  con- 
sider unless  it  is  proposed  to  give  the  Jurisdiction 
by  statute,  since  the  rule  is  fully  established.  But 
the  fact  that  equity  has  long  ago  decided  that  it 
will  not  enjoin  libel  or  slander  does  not  necessarily 
establish  the  broader  rule  that  in  no  respect  and  in 
DO  form  can  equity  protect  any  injury  to  reputa- 
tion or  any  other  personal  right. 

An  injunction  to  restrain  the  publishing  of  a 
biography  was  denied  in  Corliss  v.  B.  W.  Walker 
Co.  07  Fed.  Bep.  484,  81  L.  B.  A.  S88."and  this  was 
placed  on  tbe  broad  ground  that  the  Jurisdiction  of 
tbe  oourt  is  based  on  property  and  injury  to  prop- 
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erty,  actual  or  prospective.  But  the  denial  of  the- 
Injunction  in  this  ease  is  clearly  within  tbe  ruio 
against  granting  injunctions  to  restrain  Ubels.  If 
an  injunction  against  a  libelous  biography  cannot 
be  granted,  it  could  hardly  be  granted  against  one- 
which  was  not  libelous. 

Personal  rights  of  another  sort,  involving  no  fas- 
Jury  to  reputation  or  privacy,  have  been  protected 
in  another  class  of  cases.  Tbe  right  of  a  wife  to 
the  sole  control  of  children  under  a  contract  in  a 
deed  of  separation  was  enforced  In  equity.  In  8w1ft 
V.  Swift,  84  Beav.  908.  Here,  as  in  some  other  cases* 
tbe  personal  right  was  established  by  a  contracu 
Nevertheless  It  was  solely  a  personal  right  that 
was  enforced  by  equity. 

So,  the  right  of  a  wife  to  live  separate  from  her 
husband  free  from  bis  molestation  or  visits  without 
her  consent  when  there  ha4  been  a  covenant  in  a 
deed  of  separation  giving  her  that  privilege  waS' 
enforced  by  an  injunction  against  him,  in  Sandeia- 
V.  Bodway,  16  Jur.  lOOS,  16  Beav.  807. 

And  an  injunction  against  a  suit  for  reetitotloa 
of  conjugal  rights  was  granted  in  Hunt  v.  Hunt,  * 
DeG.F.ftJ.  281.81  L.  J.Cb.N.  8.1«l,8Jur.  N.  8. 
85, 6  L.  T.  K.  S.  778, 10  Week.  Bep.  216. 

That  chancery  can  declare  a  marriage,  as  a  mere- 
dvll  contract,  void  for  abduction,  terror,  or  fraud 
Is  shown  by  cases  cited  in  twU  to  Bidgely  v.  Bidgely 
(Md.)  26  L.  B.  A.  800. 

Purely  personal  rights  are  also  protected  by 
-chancery  in  the  exercise  of  tbe  **general  right  dele- 
gated by  tbe  Crown  as  pater  pa/rics  to  interfere  Uh 
particular  cases  for  the  benefit  of  such  who  are  in- 
capable to  protect  themselves.**  Butler  v.  Free- 
man, 1  Ambi.  801.  This  is  indeed  a  special  exerciae- 
of  equity  Jurisdiction,  but  It  Is  one  that  is  well  es- 
ublisbed  and  which  is  beyond  question  an  exerdse- 
of  its  powers  for  the  protection  of  purely  personal* 
rights. 

Thus  the  power  of  tbe  court  to  protect  an  infant 
as  its  ward  from  being  enticed  into  a  marriage  fa 
well  established.  Butler  v.  Freeman,  1  Ambl.  801;. 
Smith  V.  Smith.  8  Atk.  806;  Pearce  v.  Crutohfleld,  14 
Ves.  Jr.  806. 

In  the  exercise  of  the  same  Jurisdiction  it  pun- 
ishes a  person  who  marries  an  Infant  who  Is  a  ward 
of  court  for  contempt.  Warter  v.  Yorke,  19  Ves. 
Jr.  461;  Herbert's  Case,  8  P.  Wms.  116. 

So,  where  a  girl  twelve  years  old  bad  been  led- 
Into  a  marriage  in  ignorance  of  the  duties  of  that 
relation  and  regarding  the  matter  as  a  frolic  tbe- 
court  ordered  that  she  be  placed  under  tbe  protec- 
tion of  the  court  as  a  ward  thereof,  and  that  her 
husband  refrain  from  holding  any  oonv 
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plain,  adequate,  and  complete  remedy  can  be 
obtained  at  law.  In  this  case  it  is  alleged 
thai  rights  affecting  the  complainant's  person 
have  been  violated,  and  that  there  is  a  purpose 
to  persist  in  violating  them.  The  ordinary 
processes  of  the  law  are  fully  competent  to 
redress  all  injuries  of  this  character.  They 
have  always  been  considered  beyond  the  scope 
of  the  powers  of  a  court  of  equi^.  In  Oee 
▼.  Pritehard,  2  Swanst.  413,  Lord  £ldon  said: 
*'The  Question  will  be  whether  the  bill  has 
stated  facts  of  which  the  court  can  take  no- 
tice, as  a  case  of  civil  property,  which  it  is 
bound  to  protect." 

In  Bispbam  on  Equity,  6th  ed.  p.  584, 
note  2,  it  is  said:  "But  it  is  the  rights  of  prop- 
erty, or  rather  rights  in  property,  that  equity 
interferes  to  protect;  a  party  is  not  entitled  to 
a  writ  of  injunction  for  a  matter  affecting  his 
person." 

In  Kerr  on  Injunctions,  pp.  1, 2,  it  is  said:  "A 
court  [of  equity]  is  conversant  only  with  ques- 
tions of  property  and  the  maintenance  of  civil 


rights.  Injury  to  property,  whether  actual  or 
prospective,  is  the  founoation  on  which  its 
Jurisdiction  rests.  The  court  [of  equity]  has  no 
Jurisdiction  in  matters  merely  criminal  or 
merely  immoral,  whidido  notsJlect  any  right 
to  property.  If  a  charge  bo  of  a  criminal 
nature,  or  an  offense  against  the  public  peace, 
and  does  not  touch  the  enjoyment  of  property, 
Jurisdiction  cannot  be  entertained.  The 
court  has  no  Jurisdiction  to  restrain  or  pre- 
vent crime,  or  to  enforce  the  performance  of 
a  moral  duty,  except  so  far  as  the  same  is 
concerned  with  rights  to  property;  nor  can  it 
interfere  on  the  ground  of  any  criminal  of- 
fense committed,  or  for  the  purpose  of  giving 
a  better  remedy  in  the  case  of  a  criminal  of- 
fense, or  for  putting  a  stop  to  acts,  which,  if 
permitted,  would  lead  to  a  breach  of  the  pub- 
lic peace." 

We,  of  course,  do  not  intend  to  express  an 
opinion  on  the  merits  of  any  action  *at  law 
which  the  complainant  may  see  fit  to  bring. 

Decree  affirmed,  teith  caste. 


from  havlDff  any  interoourse  or  oorrespondenoe 
with  ber  so  long  as  the  order  remained  In  f  oroe,  un- 
der the  pain  of  inourrlnff  a  oontempt^  Aymar  v. 
Boff,8John8.Ch.48. 

Bo.  the  protection  of  infants  from  their  own  pa- 
rents Is  another  weU-establlsbed  ezerolse  of  equity 
jurisdictloQ  for  the  protection  of  personal  rights. 
Id  such  cases  the  infant  is  taken  away  from  tbe 
parents  to  protect  It  from  gross  ill  treatment  and 
cruelty  or  from  being  reared  in  immorality.  Oases 
substantially  to  this  effect  are  numerous.  Among 
tbem  are  Shelley  v.  Weetbrooke,  Jac  268;  Warde  v. 
Warde,  S  PbiO.  Ch.  786;  Creuae  v.  Hunter,  2  Ck>z, 
Cb.  Oas.  242:  Wellesley  v.  Wellesley,  2  Bligh,  N. 
R.  124,  1  Dow  ft  C.  Ui.  Affirming  2  Buss.  Ch.  1, 
6  L.  J.  Cb.  N.  S.  86:  Thomas  v.  Roberts,  8  BeG.  ft  8. 
76&  19  L.  J.  Cb.  N.  S.  fi06.  U  Jur.  689;  DeManneviJle 
▼.  DeMannevllle,  10  Ves.  Jr.  fi2;  Btate  v.  Orisby,  88 
Ark.  406;  Whitfield  v.  Rales,  12  Ves.  Jr.  482;  Be  Cur- 
ttB,  28  L.  J.  Cb.  N.  S.  456,  6  Jur.  N.  8.  U47,  7  Week. 
Rep.  474;  Re  Besant,  L.  B.  7  Cb.  Div.  608,  48  L.  J. 
Cb.  N.  S.  407,  40  L.  T.  N.  8.  488, 27  Week.  Bep.  741. 

Otber  simitar  cases  restrain  the  removal  of  in- 
fants from  tbe  jurisdiction  of  the  court  or  other- 
wise regulate  their  custody.  Among  these  are 
Blake  v.  Lord  Wallscourt,  7  L.  T.  646;  Ae  Fynn, 
DeG.  ft  8.  467. 12  Jur.  718, 18  Jur.  488;  Swift  v.  Swift, 
84  Beav.  866;  Hamilton  v.  Hector,  L.  B.  6  Cb.  701, 40 
L.  J.  Ch.N.  8. 692, 19  Week.  Bep.  990,  5.  C.  L.  B.  18 
Bq.  511:  Wood  ▼.  Wood,  6  Paige,  696,  28  Am.  Dec 
451;  Prime  ▼.  Foote,  68  N.  H.  62;  State  v.  Richard- 
son,  40  N.  H.  27)S. 

In  addition  to  cases  like  the  above  in  which 
equity  interfered  to  protect  the  rights  of  the  in- 
fant on  a  bill  or  petition  there  are  numerous  habeas 
corpus  cases  in  which  chancery  exercises  control 
of  the  custody  of  infants  in  the  enforcement  of 
personal  rights. 

A  somewhat  novel  case  of  an  injunction  to  re- 
strain a  man  from  remarrying  after  divorce  pend- 
ing a  suit  to  declare  the  divorce  void  is  that  of 
Stephens  v.  Stephens,  62  Tex.  837.  In  this  case  it 
was  alleged  that  the  Judgment  of  divorce  was  based 
on  a  false  return  of  service,  and  that  the  alleged 
grounds  for  divorce  did  not  exist,  and  tliat  the  de- 
87  L.  R.  A. 


fendant  intended  to  marry  again«  An  Injunctioa 
was  granted,  but  before  it  was  served  tbe  defend- 
ant was  married.  Afterwards,  on  appeal,  there 
was  an  order  for  a  decree  vacating  the  divorce, 
but  there  does  not  appear  to  be  any  ruling  respect- 
ing the  injunction. 

Another  exercise  of  eqnlty  Jurisdiction  is  tbe 
protection  of  the  body  of  a  deceased  person  from 
disinterment  and  improper  treatment*  as  in  Be 
Qlrard,  ft  Clark  (Pa.)  68. 

lY.  Cofidtisfon. 

The  variety  of  cases  above  referred  to  In  which 
personal  rights  are  really  protected  by  courts  of 
equity  shows  that,  while  It  is  a  commonly  accepted 
theory  that  their  Jursidictlon  must  rest  upon  rights 
of  property,  there  are  at  least  many  exceptions  to 
tbe  rule.  Among  tbem  cases  of  contract,  trust,  or 
breach  of  confidence  relating  to  personal  rights, 
cases  respecting  the  education  and  custody  of 
children,  and  cases  relating  to  the  right  of  privacy 
and  repntation,  soch  as  those  restraining  tbe  pub- 
lication or  exhlbirlon  of  photographs  or  otber  rei^ 
resentations  of  the  person  and  the  publication  of 
private  letters.  In  addition  to  these  are  tbe  cases 
relating  to  the  security  of  tbe  person  and  the  pro- 
tection of  health  and  pbirslcal  comfort.  While  in 
many  of  these  cases  the  Jurisdiction  is  nominally 
based  on  an  alleged  property  right,  it  is  plain  that 
tbe  observance  of  the  rule  that  equity  will  be  lim- 
ited to  rights  of  property  is  little  more  than 
nominal.  In  all  this  class  of  cases  equity  does 
concern  itself  about  personal  rights  as  the  real 
subject  of  consideration.  England  relieved  Its 
courts  of  equity  from  any  necessity  of  searching 
for  rights  of  property  on  which  to  base  their  Juris- 
diction by  the  act  of  1878,  I  26,  subsec  8,  which 
gave  power  to  grant  an  injunction  in  all  cases  'Mn 
which  it  shall  appear  to  the  court  to  be  Just  or  con- 
venient that  such  order  should  be  made."  Under 
such  a  statute  the  English  courts  are  entirely  free 
to  grant  injunctions  to  protect  personal  rights,  in- 
cluding the  light  of  reputation,  and  injunctions 
against  libels  are  In  fact  granted.  B,  A.  B. 
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NEW  YORK  COURT  OF  APPEAIA 


BUN  PRINTING  &  PUBLISHING  ASSO- 
CIATION  et  al.,  AppU., 

V. 

Mayor,  etc.,  of  NEW  YORE  et  al.,  Bespts, 
a»N.Y.257.) 

1.  A  raUw»3r  in  the  streets  of  a  city  to 

f  urntoh  rapid  transit  toltainbabitantsls  ahiffliway 
for  a  olty  purpose  within  the  meanloff  of  a  con- 
•titutional  provision  prohibltlnff  cities  from  in- 
curring indebtedness  except  for  city  purposes. 

8.  AnranieliMJitylBiiotprelilbitedfrom 
bnllilin^  and  owning  railroads  by  a 
constitutional  provision  that  it  shall  not  give  any 
money  or  property  or  loan  its  money  or  credit  to 
or  in  aid  of  any  individual,  association,  or  corpo- 
ratidn,  or  become  directly  or  Indirectly  the 
owner  of  stock  in  or  bonds  of  any  association  or 
corporation. 

8.  A  provision  ftir  a  lease  of  the  road 
and  for  successive  renewals  thereof  in 
a  statute  giving  a  municipality  power  to  build  a 
railway  in  its  streets  and  which  provides  that  the 
road  shall  be  and  remain  the  absolute  property 
of  the  municipality  does  not  make  bonds  issued 
in  aid  of  the  construcUon  of  the  road  a  loan  of 
the  credit  of  the  city  to  the  persons  leasioff  the 
road. 

4.  A  lease  in  perpetvity  Is  not  author- 
ised by  a  statute  permitting  a  municipality 
to  build  a  railroad  in  its  streets  and  to  lease  it  for 
a  period  not  less  than  thirty-five  years  nor  more 
than  fifty  years  and  containing  a  provision  for 
successive  renewals  thereof. 

6.  A  municipal  corporation  is  not  in- 
cluded within  the  terms  of  a  constitutional 
provision  that  the  legislature  shall  not  pass  a 
private  or  local  act  grraotinff  to  any  corporation, 
association,  or  individual  the  right  to  lay  down 
railroad  tracks. 

(CBrien  and  Vann,  JJ,^  diasenL) 
(March  23, 1897.) 

A  PPEAL  by  plaintiffs  from  a  Judfrment  of 
Zi.  the  Appellate  Division  of  the  Supreme 
Court,  First  Judicial  Department,  affirming  a 
Judgment  of  a  Special  Term  for  New  York 
County  dismissing  the  complaint  upon  its 
merits  in  a  suit  brouebt  to  restrain  defendants 
from  incurring  any  debt  or  obligation  under 
the  provisions  of  the  rapid  transit  acts.  Af- 
finned. 

The  facts  are  stated  in  the  opinion. 

Mr.  Franklin  Bartlett,  for  appellants: 

If  the  Constitution  is  so  fundamental  and 
steadfast  that  it  cannot  be  ctianged  except 
after  great  deliberation  and  several  successive 
approvals  by  the  people  at  large  or  by  their 
representatives,  it  roust  be  of  vital  importance 
that  its  provisions  should  be  duly  observed, 
and  that  the  Constitution  should  remain  invio- 
late. 

Marhury  v.  Madieon,  5  U.  8.  1  Crancb,  177, 
2  L.  ed.  78;  NorUm  v.  Shelby  County,  118  U.  S. 
442,  30  L.  ed.  186;    Huntington  v.  Worthen, 


NOT».-0n  the  question.  What  are  public  pur- 
poses for  which  municipal  funds  may  be  invested? 
see  fiote  to  Daffffet  v.  Coliran  (Cal.)  14  L.  B.  A.  474. 
87  L.  R.  A. 

See  also  39  L.  R.  A.  837;  41  L.  R.  A. 


120  U.  S.  101,  80  L.  ed.  (»9;  PwpU,  Bolton,  r 
Albertson,  S5  N.  Y.  55. 

Any  scheme  to  embark  a  state  or  a  city  in 
the  business  of  runninff  a  railroad  Is  danger- 
ous to  the  oommonweaith  or  to  the  municipal- 
ity. 

The  state  ownership  of  railroads  has  never 
found  favor  in  this  country,  and  so  the  owner- 
ship of  a  railroad  by  a  city  would  be  objec- 
tionable under  our  form  of  government. 

Be  Niagara  FaUi  dWMflpool  B.  Co.  108  N. 
Y.  885. 

The  rapid  transit  acts  (cbap.  752  of  the  Laws 
of  1894,  and  chap.  619  of  the  Laws  of  1895), 
are  unconstitutional  and  void,  because  they 
violate  the  provision  found  alike  in  the  old  and 
in  the  new  Constitution,  that  "no  county, 
city,  town,  or  village  shall  hereafter  give  any 
money  or  property,  or  loan  its  money  or 
credit,  to  or  in  aid  of  any  individual,  associa- 
tion, or  corporation,  or  become  directly  or  in- 
directly the  owner  of  stock  in  or  bonds  of  any 
association  or  corporation." 

N.  Y.  Const.  1840,  art.  8,  §11;  New  Const, 
art.  8,  §  10. 

The  constitutional  prohibition  was  intended 
to  forbid  any  such  municipal  work  as  that 
here  proposed. 

Pleaeant  Twp,  v.  JStna  L.  In$,  Co.  188  U.  3. 
67-70.  84  L.  ed.  864-866;  Wyecaver  v.  ilOrtn- 
eon,  87  Ohio  St.  80;  Counterman  v.  Dublin  Twp. 
88  Ohio  St.  515. 

These  rapid-transit  acts  violate  the  second 
clause  of  §  10  of  article  8  of  the  Constitution, 
which  provides  that  "no  city  shall  be  allowed  to 
incur  any  indebtedness  except  for  city  pur- 
poses," because  a  rapid-transit  railway  is  not  a 
municipal  or  oity  purpose. 

N.  Y.  Const.  1846,  art.  8,  §  11;  New  Const 
art.  8,  §  10. 

The  two  principal  rapid- transit  acts,  chapter 
752  of  the  Laws  of  1894,  and  chapter  519  of 
the  Laws  of  1895,  are  unconstitutional  and 
void,  because  they  violate  the  constitutional 
provisions  contained  in  both  tvhe  old  and  new 
Constitutions,  and  found  in  art.  8,  g  18,  that 
"the  legislature  shall  not  pass  a  private  or  local 
bill  in  any  of  the  following  cases:  .  .  . 
Granting  to  any  corporation,  association,  or  in- 
dividual the  right  to  lay  down  railroad  tracks. 
Granting  to  any  corporation,  association,  or  in- 
dividual any  exclusive  privilege,  immunity,  or 
franchise  whatever." 

Be  Church,  92  N.  Y.  4. 

An  amendment  of  the  organic  law  is  not 
subject  to  the  same  technical  rules  of  con- 
struction as  an  ordinary  act  of  legislation. 

Be  Gibson,  21  N.  Y.  9;  State,  Columbus,  r. 
Mitdiell,  81  Ohio  St.  592:  State,  Atty.  Gen., 
V.  Anderson,  44  Ohio  St.  247.  Coutieri  r. 
New  Brunswick,  44  N.  J.  L.  58. 

An  amendment  of  the  charter  of  the  city  of 
New  York  is  a  local  act  within  the  meaning  of 
g  16,  art  8.  of  the  Constitution  of  the  state 
of  New  York. 

Pwpfe  V.  O'Brien,  88  N.  Y.  198;  Be  Nevs 
York  EUv.  B,  Co.  70  N.  Y.  850;  StaU,  Colum- 
bus, V.  MiteheU,  81  Ohio  St.  608. 

The  rapid  transit  act  of  1894.  chap.  758,  and 
the  rapid- transit  act  of  1896.  jchap.  519.areiui- 
Digitized  by  CjOOQIC 

305;  46  L.  R.  A.  407;  48  L.  R.  A.  444. 


1807. 


SuH  PBormre  &  PcBLisRure  Association  t.  Nbw  Tobk, 


789 


ooDstitutlonal  and  void,  because  they  violate 
4J(  6  of  art.  1  of  the  CoDstitutioo,  in  that  they 
fail  to  provide  Just  compeDsatioD. 

^Sweei  v.  Reehel,  159  U.  8.  880,  40  L.  ed.  188; 
Cherokee  Nation  v.  Southern  Kansas  R.  Co.  185 
17.  S.  659,  84  L.  ed.  808;  Re  St.  Lawrence  d 
A.  R.  Co.  188  N.  Y.  277;  Davie  v.  San  Laremo 
R,  Co.  47  Cal.  517;  San  Mateo  Waterworks  v. 
Shnrpstein,  50  Cal.  284;  Randolph,  Em.  Dom. 
^  229,  p.  211;  R$  Poughkeepsie  Bridge  Co,  108 
N.  Y.  490. 

Chapter  752  of  the  Laws  of  1894  Is  uncon- 
stitutional and  void  because  it  violates  art.  8. 
S  1,  of  the  then  Constitution  of  the  state  oX 
jSfew  York,  which  provided  that  the  legislative 
power  of  this  state  shall  be  vested  in  a  senate 
and  assembly. 

Barto  V.  Himrod,  8  N.  Y.  488,  59  Am.  Dec. 
506;  Clark  v.  Rochester,  28  N.  Y.  605. 

Chapter  752  of  the  Laws  of  1894  is  uncon- 
stitutional and  void,  because  it  violates  the 
provisions  of  §  2  of  art.  10  of  the  Constitution 
of  1846  in  two  respects: 'First,  it  usurps  the 
right  of  local  self-government,  and,  second, 
the  legislature,  instead  of  directing  the  mode  of 
appointment  of  the  rapi(}-transit  railroad  com- 
missioners, appoints  them  directly. 

People,  Bolton,  v.  Albertson,  55  K  Y.  55; 
State,  Jameson,  v.  Denny,  118  Ind.  882. 4  L.  R. 

A.  79. 

Messrs.  Albert  B.  Boardman  and  Ed* 
ward  M.  Shepard*  for  respondents: 

The  board  is,  strictly  speaking,  a  city  board 
acting  for  and  in  behalf  of  the  city. 

People,  Ryan,  v.  Civil  Service  Supervisory  d 

B.  Boards,  108  N.  Y.  657;  People,  Havghton, 
V.  Andrews,  104  N.  Y.  570;  New  York  v.  Tenth 
Nat,  Bank,  111  N.  Y.  454;  Bailey  y.  New  York, 
8  Hill,  588.  88  Am.  Dec.  669;  New  York  v. 
Bailey,  2  Denio,  488. 

Whether  or  not  a  given  undertaking  be 
within  city  purposes,  does  not  depend  upon 
mfhether  the  city  or  its  officers  do  the  thing  in- 
voluntarily. It  depends  rather  and  solely  upon 
the  nature  of  the  thing  done. 

Bailey  v.  New  York,  8  Hill,  581,  88  Am. 
Dec.  669. 

The  law  knows  no  more  authentic  exhibi- 
tion of  the  will  of  the  city  than  the  vote  of  its 
qualified  electors  given  under  legislative  direc- 
tion. 

Princer,  Crocker,  166  Mass.  847,  32  L.  R.  A. 
610;  Bank  of  Chenango  v.  Brown,  26  N.  Y.478. 

The  legislature  has  been  uniformly  sustained 
in  compelling  a  municipality  to  lay  out  a  pub- 
lic way  at  its  own  expense,  or  to  use  a  public 
way,  or  permit  it  to  be  used,  in  a  new  or  am- 
pler way  forpublic  travel. 

People  V.  Kerr,  27  N.  Y.  188;  Peopfe,  Mc- 
Lean, V.  Flagg,  46  N.  Y.  401;  Prince  v.  Crocker, 
166  Mass.  847,  82  L.  R.  A.  610;  Dill.  Mun. 
Corp.  t^  75. 

So  in  compelling  a  city  to  make  a  bridge 
part  of  its  highway  system. 

Pumphrey  v.  Baltimore,  47  Md.  145,  28  Am 
Rep.  446.     See  also  Brewster  v.  Syracuse,  19 
N.   Y.   116;    Guilford  v.    Chenango    County 
Supers.  18  N.  Y.  143. 

The  railway  was  a  city  purpose. 

People,  Murphy,  v.  Kelly,  76  N.  Y.  ^76; 
Re  New  York,  99  N.  Y.  569;  Bequemhourg  v. 
Dunkirk,  49  Hnn,  550. 

While  it  is  no  pari  of  the  ordinary  and  nec- 
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essarv  duties  of  a  municipal  corporation  to 
supplv  its  citizens  with  gas  and  water  it  is  nev- 
ertheless true  that  it  may  legally  do  so. 

Lehigh  Water  Co.'s  Appeal,  102  Pa.  515. 

A  city  in  supplying  its  citizens  with  gas  and 
water  did  not  lose  its  distinctive  municipal 
character. 

Olmstead  v.  Morris  Aqueduct,  47  N.  J.  L, 
811;  Seudder  v.  Trenton  <&  D.  Falls  Co.  1  N. 
J.  Eq.  694,  28  Am.  Dec.  756. 

Municipalities  are  uniformly,  and  without 
other  limitations,  declared  to  be  local  organ- 
ized agencies  of  the  state  for  performing  such 
governmental  work  for  their  communities  as 
may  be  prescribed  by  the  state.  A  purpose  is 
municipal  if  (1)  it  be  governmental,  if  (2)  it  be 
local,  and  if  (8)  it  be  prescribed  by  the  legisla- 
ture.   There  is  no  other  test. 

Cooley,  Const  Lim.  229:  Dill.  Mun.  Corp. 
ed.  1890,  §  12;  Cooley,  Const.  Law,  2d  ed. 
1891,  p.  858;  People,  McLean,  v.  Flagg,  46 
N.  Y.  401;  Peo^,  Morrill,  v.  Queens  County 
Supers.  112  N.  Y.  585;  Jefferson  City  Gaslight 
Co.  V.  Clark  {''New  Orleans  v.  Clark^*),  95  U. 
S.  644,  24  L.  ed.  521;  UniUd  StaUs  v.  Balti- 
more &  0.  R.  Co.  84  U.  S.  17  Wall.  822,  21  L. 
ed.  597;  Philaddphia  v.  Fox,  64  Pa.  169. 

No  function  is  more  characteristic  of  the 
city,  whether  ancient,  mediteval,  or  modern, 
than  the  care  of  public  ways. 

Dill.  Mun.  Corp.  §  74;  Cooley,  Const.  Law, 
847;  Cooley,  Const.  Lim.  676;  Prince  v. 
Crocker,  166  Mass.  847,  82  L.  R.  A.  ^\0\Vnited 
States  V.  Baltimore  d  0.  R.  Co.  84  U.  S.  17 
Wall.  881,  21  L.  ed.  601;  PeopU,  MorriU,  v. 
Queens  County  Supers.  112  N.  Y.  585. 

The  public  character  as  a  highway  of  a  rail- 
road has  been  established  beyond  the  possibil- 
ity of  doubt. 

Re  Niagara  FaUs  db  Whirlpool  R.  Co.  108  N. 
Y.  875;  People  v.  Kerr,  27  N.  Y.  194;  OUoii 
V.  Fond  du  Lac  County  Supers.  88  U.  S.  16 
Wall.  694,  21  L.  ed.  888;  Prince  v.  Crocker,  166 
Mass.  847, 82  L.  R  A.  610:  9  Am.  &  £ng.  Enc. 
Law,  art.  Highway,  p.  364. 

Special  statutes  authorizing  municipalities 
to  purvey  gas  and  electric  light  to  their  inhab- 
itants have  been  sustained. 

Crawfordsville  v.  Braden,  180  Ind.  149, 14  L. 
R  A.  268;  Fellows  v.  Walker,  89  Fed.  Rep. 
661;  Thompson- Houston  Electric  Co.  v.  New- 
ton, 42  Fed.  Rep.  728. 

There  is  no  better  test  of  the  public  charac- 
ter of  the  work  than  the  valid  exercise  for  it  of 
the  right  of  eminent  domain. 

In  Lewis  on  Eminent  Domain,  §§  157,  206, 
there  is  a  useful  collection  of  cases  upon  the 
meaning  of  ''public  use."  They  establish  that 
such  a  use  is  served  when  property  is  taken  for 
toll  roads,  toll  bridges,  railroads,  canals,  tele- 
graph and  telephone  lines,  schools,  markets, 
not  only  public  parks  but  pleasure  drives, 
highways  laid  out  to  provide  access  to  posi- 
tions commanding  fine  views,  the  construction 
of  booms  to  facilitate  the  running,  storing,  and 
handling  of  logs,  public  landing  places  on 
navigable  streams,  including  yard  room  for 
the  handling  of  freight,  the  establishment  of 
dams  for  the  provision  of  water  power,  and 
many  others. 

Dill.  Mun.  Corp.  §§  597,  691;  Cooley,  Const. 
Lim.  5th  ed.  659. 

That  highways,  streets,  aUeys.  dMjks, 
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wharves,  piers,  ferries,  and  parks  are  for  city 
purposes  m  the  strictest  and  most  character- 
istic sense,  and  from  the  very  earliest  times,  is 
not  open  to  dispute. 

The  rapid- transit  road  falls  strictly  within 
the  limits  of  the  above  theory  of  the  municipal 
function. 

The  road  will  relieve  the  congestion  and  ex- 
cessive burden  of  the  existing  streets  of  the 
city,  a  striking  illustration  of  which  is  seen 
every  day  in  the  crowding  and  obstruction  of 
the  cable  cars  upon  Broadway.  This  purpose 
to  make  more  available  and  to  relieve  existing 
highways  is  of  Itself  a  justification  of  the 
work. 

Prince  v.  Oroeker,  166  Mass.  847. 82  L.  R.  A. 
610. 

Nothing  in  the  history  of  the  state  or  the 
discussion  which  preceded  tbe  amendment  of 
1874  justifies  the  belief  that  the  constitutional 
commission  or  tbe  people  ever  intended  to  pre- 
vent tbe  construction  of  any  public  work  of 
the  city,  whether  through  a  contractor  or  oth- 
erwise, or  to  prevent  the  operation  of  public 
works  through  a  contractor  if  that  mode  of 
operation  were'  found  most  economical  and  ef- 
fective 

Taeci  v.  iVw  York,  78  Hun,  46. 

What  is  the  distinction,  under  this  provision 
of  the  Constitution,  between  leasing  improved 
property  now  belonging  to  the  cityy'on  the  one 
hand,  and,  on  the  other,  agreeing  to  Improve 
property  (the  streets)  also  now  belonging  to  the 
city,  and  agreeing  that  the  term  of  the  lease 
shall  begin  after  the  improvement  is  complete? 

People,  New  York,  v.  Brooklyn  Auessort,  111 
N.Y.  605,  2L.  R.  A.  l^;Walkerv,  Cincinnati, 
21  Ohio  St.  14,  8  Am.  Rep.  24;  Taylor  v.  Ros9 
County  Comra,  28  Ohio  St  76;  Pleasant  Ttop. 
V.  u!Etna  L.  Ins.  Co.  188  U.  8.  67,  84  L.  ed. 
864;   Wheeler  V.  Philadelphia,  nT&.95S, 

If  tbe  provision  for  a  renewal  were  uncon- 
stitutional, then  the  court  would  simply  ad- 
judge tbat  provision  to  be  unconstitutional, 
without  affecting  tbe  rest  of  the  act. 

Keokuk  N.  L,  Packet  Co.  v.  Keokuk,  95  U. 
8.  80,  24  L.  ed.  877:  Pressery.  Illinois,  116  U. 
8.  252,  29  L.  ed.  615;  Pt(^,  Fowler,  v.  BuU, 
46  N.  Y.  69,  7  Am.  Rep.  802;  Cooley,  Const. 
Lim.  ••177, 181 ;  People,  Angerstein,  v.  Kenny, 
96  N.  Y.  802;  PeopHe,  Henderson,  v.  Westchester 
County  Supers.  147  N.  Y.  15,  80  L.  R.  A.  74; 
BnUhbone  v.  Wirth,  150  N.  Y.  459,  84  L.  R  A. 
408;  New  York  d  L,  L  Bridge  Co,  v.  Bmith, 
148N.  Y.  540. 

What  is  a  city  use  or  a  public  use  is  a  ques- 
tion in  general  for  determination  by  the  Jaw- 
making  power. 

Cooley,  Const.  Lim.  5th  ed.  p.  218;  OgdenY, 
Saunders,  25  U.  8.  12  Wheat.  218,  6L.  ed.  606; 
ReNeu)  Y<yrk  Kiev.  E.  Co.  70  N.  Y.  327;  00- 
beH  Elev.  R  Co.  v.  Kobbe,  70  N.  Y.  861;  Peo- 
ple, Bolton,  V.  Albertson,  55  N.  Y.  55. 

Haifhty  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  restrain  the  rapid- 
transit  commissioners,  the  mayor,  aldermen, 
and  commonalty,  and  other  officers  of  the  city 
of  New  York,  from  incurring  any  debt  or  ob- 
ligation of  the  city,  under  Laws  1891,  chap.  4, 
as  amended  by  Laws  1892,  chaps.  102,  556, 
Laws  1894,  chaps.  528,  762,  and  Laws  1895, 
87  L.  R.  A. 


chap.  519,  commonly  known  as  the  "  rapid- 
transit  acts."  The  acts,  in  brief,  create  a 
rapid-transit  commission,  and  provide  that  the 
commissioners  shall,  in  case  they  deem  it  nec- 
essary, and  upon  the  written  request  of  tlM 
local  authorities,  proceed  to  locate  a  route  and 
provide  the  plans  and  specifications  for  a  rail- 
way through  the  city;  that,  after  they  shall 
have  so  located  the  route  and  providled  the 
plans  upon  which  the  railway  should  be  built, 
they  may  sell  at  public  auction  the  right,  priv- 
ilege, and  franchise  to  construct,  maintain,  and 
operate  such  railwav;  or,  if  the  people  shall 
determine  by  vote  of  a  majority  of  the  electors 
that  such  railway  shall  be  constructed  for  and 
at  the  expense  of  the  city,  then  the  commis- 
sioners shall  enter  into  a  contract,  with  any 
person,  firm,  or  corporation  best  qualified  in 
their  opinion  to  fulfill  and  carry  out  the  con- 
tract, for  the  construction  of  such  road  upon 
the  route  and  in  accordance  with  the  plans  and 
specifications  adopted.  In  case  the  road  shall 
be  huilt  at  the  expense  of  the  municipality,  the 
officers  of  the  city,  upon  requisition  of  tbe  com- 
missioners, are  required  to  issue  tbe  bonds  of 
the  city,  to  the  amount  of  $55,000,000,  payable 
in  gold,  with  interest  not  to  exceed  8i  per  cent, 
free  from  taxes,  with  which  to  pay  for  such 
construction.  It  is  further  provided  that  the 
commissioners  may  also  enter  into  a  contract 
with  the  contractors  for  the  building  of  the 
road,  for  the  lease  and  operation  of  tbe  same 
for  a  period  not  less  than  thirty-five  years  nor 
more  than  fifty  years,  at  a  rental  agreed  upon, 
to  be  not  less  than  the  interest  on  the  sum  paid 
by  tbe  city  for  the  construction  and  1  per  cent 
In  addition,  and  tbat  the  same  may  be  renewed 
from  time  to  time,  as  the  lease  shall  expire, 
upon  such  terms  as  shall  be  agreed  upon;  tbat 
in  case  of  default  in  paying  the  annual  rental 

{>rovided  for,  or  in  case  of  the  failure  or  neg- 
ect  on  the  part  of  the  contractors  to  faithfully 
observe  and  fulfil  the  reouirements  of  the  con- 
tract, the  city,  by  its  rapid-transit  commission- 
ers, may  take  possession  of  the  road  and  equip- 
ments, and,  as  the  agents  of  the  contractors, 
either  maintain  and  operate  the  road  at  their 
expense,  and  upon  their  liability,  or  enter  into 
a  new  contract  with  other  persons  for  its  opera- 
tion. The  acts  also  provide  that,  in  case  the 
road  shall  be  constructed  by  the  municipality, 
it  shall  be  and  remain  the  absolute  property  of 
the  city,  and  shall  be  deemed  to  be  a  part  of 
the  public  streets  and  highways  of  the  city, 
to  be  used  and  enjoyed  by  the  public,  upon 
the  payment  of  such  fares  and  tolls,  and  sub- 
ject to  such  reasonable  rules  and  regulations, 
as  may  be  imposed  and  provided  by  the  board 
of  rapid-transit  commissioners. 

Pursuant  to  the  provisions  of  these  acts,  the 
commissioners  entered  upon  their  duties,  and 
upon  the  request  of  the  authorities  of  tbe  city 
of  New  fork  located  a  railroad  to  be  built  un- 
der the  streets  through  the  main  portions  of 
the  city,  and  then  tri^  to  induce  private  cap- 
italists to  undertake  its  construction.  Failing 
in  this,  they  submitted  to  the  voters  of  the  city 
the  question  as  to  whether  the  road  should  be 
constructed  at  the  expense  of  the  city,  and  a  con- 
siderable majority  thereof  answered  in  the  af- 
firmative. It  is  claimed  that  these  acts  are  violat- 
iveof  the  Constitution;  that  they  are  pernicious, 
wantonly  extravagant,  and^^angerous;  that 
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ibev  tend  to  foster  BOcialiBcn  and  paternalism, 
and  are  a  departure  from  our  principles  of  gov- 
ernment which  has  never  before  found  favor. 
Upon  this  review  we  can  only  deal  with  the 
•oonstitutional  questions  presented,  but  it  will 
at  once  be  seen  that  they  are  of  grave  import- 
ance, far-reaching  in  consequences,  and  not 
free  from  difficulty.  We  have  given  to  their 
consideration  careful  study  and  serious  reflec- 
tion, hoping  to  reach  a  result  that  will  afford 
necessary  relief  to  the  people  of  the  city,  and 
at  the  same  time  preserve  the  general  policy  of 
-our  system  of  government. 

The  Constitution  (art.  8,  §  10),  among  other 
things,  provides  that:  "Nor  shall  any  such 
county,  city,  town,  or  village  be  allowed  to 
incur  any  indebtedness  except  for  county,  city, 
town  or  village  purposes."  Is  this  building  of 
the  proposed  railroad  a  "city  purpose,"  within 
the  meaning  of  this  provision?  We  are  aware 
that  the  expenditures  of  our  city  governments 
have  become  enormous,  and  tnat  appropria- 
tions have  been  made  for  a  great  variety  of 
purposes,  many  of  which  mav  be  open  to  crit- 
icism, and  that  a  complete  dennition  of  a  "city 
? purpose"  may  not  be  possible,  in  view  of  the 
act  that  reasons  may  arise  which  we  are  un- 
able to  forejee  or  now  consider.  The  author- 
ities, in  so  tar  as  they  have  spoken  upon  the 
aubject,  have  only  attempted  a  definition  as  to 
•certain  specified  purposes.  People,  Murphy, 
V.  KeUf/,  76  N.  Y.  475,  487;  Be  New  Fork,  99 
N.  Y.  669,  585;  Re  Niagara  Falls  &  Whirlpool 
B.  Co.  108  N.  Y.  875;  Hequembourff  v.  Dun 
-kirk.  49  Hun,  550. 

We  shall  not  now  attempt  a  definition,  ex- 
cept in  general  terms,  further  than  is  necessary 
to  determine  the  meaning  of  the  acts  which  we 
liave  under  review.  Generally,  we  think,  the 
purpose  must  be  necessary  for  the  common 
^;ood  and  general  welfare  of  the  people  of  the 
municipality,  sanctioned  by  its  citizens,  public 
in  character,  and  authorized  by  the  legislature. 
Oommon  highways  have  fdways  been  regarded 
■as  under  the  special  care,  supervision,  and  con- 
trol of  municipal  governments,  upon  which 
devolves  the  duty  of  keeping  them  in  suitable 
repair,  as  well  as  the  duty  of  providing  suffl- 
•cient  ways  to  satisfy  the  requirements  and  an- 
swer the  convenience  of  the  public.  High- 
ways are  not  only  necessary  for  the  welfare 
■and  convenience  of  the  people,  but  are  required 
by  them.  They  are  public  in  character,  and 
:authorized  by  the  legislature.  Under  the  civil 
law  they  belonged  to  the  Ejnff;  under  the  com- 
mon law  the  King  and  his  subjects  have  a  right 
-of  passage  over  them,  while  the  owner  of  the 
abutting  land  may  possess  the  fee  and  the  ease- 
ments of  light,  air,  and  access.  In  this  state 
the  common  law  is  in  force,  but  the  sovereign 
power  rests  in  the  people.  Highways  have 
existed  from  earliest  times.  They  were  con- 
atructed  for  the  passage  of  persons  and  the  car- 
riage of  goods.  They  may  consist  of  a  path 
through  a  wilderness,  a  pass  over  a  mountain, 
or  a  broad  street  in  a  populous  city.  Formerly, 
the  chief  transportation  of  freight  and  passen- 
gers on  land  was  made  with  teams  of  animals. 
This  necessitated  improved  ways,  such  as  turn- 
pikes and  plank  roads.  In  recent  years  rail- 
roads have  been  constructed  and  come  Into 
general  use,  so  that  now  a  very  large  percent- 
age of  the  transportation  of  the  country  is  done 
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u  pon  these  roads.  This  is  evident  from  the  fact 
that  in  the  year  1898,  465,000,000  persons  were 
transported  over  the  railroads  in  the  city  of 
New  York.  These  roads  in  this  city  are  op- 
erated upon  the  streets.  Some  are  elevated 
others  are  surface  roads.  They  are  all  owned 
by  individuals  or  corporations  ,buf  their  service 
is  public.  They  are  not  common  highways  in 
the  sense  that  they  are  under  the  care  and  man- 
agement of  the  municipality;  but  as  to  tbeir 
purpose,  which  is  the  transportation  of  persons 
and  property  for  the  public,  they  are  as  dis- 
tinctly highways  as  the  ordinary  street.  It  is 
true  that  a  uniform  fee  is  charged  for  persons 
taking  passage  over  them,  but  this  does  not 
differentiate  them  from  other  highways.  Tolls 
were  charged  on  turnpikes  and  plank  roads, 
and  vet  they  were  public  highways.  Nor  does 
the  fact  that  the  road  is  occupied  by  rails  in 
such  a  manner  as  to  prohibit  its  use  by  teams 
and. persons  traveling  on  foot  distinguish  it 
from  others,  for  highways  are  often  constructed 
for  different  uses.  There  are  ways  for  pedes- 
trians, others  for  teams  and  vehicles,  and  still 
others  for  eauestrians.  If  a  highway  may  be 
constructed  for  these  different  uses,  why  may 
it  not  be  constructed  with  rails  upon  which  the 
millions  may  travel?  In  the  case  of  Be  Niaunra 
Falls  dt  Whirlpool  R.  Co.  108  N.  Y.  875,  An- 
drews, J.,  in  delivering  the  opinion  of  the  court, 
says:  '*The  ground  upon  which  private  prop- 
erty may  l)e  taken  for  railroad  uses  without 
the  consent  of  the  owner  is  primarily  that  rail- 
roads are  highways  'furnishing  means  of  com- 
munication between  different  points,  promot- 
ing traffic  and  commerce,  facilitatingetchanges; 
in  a  word  they  are  improved  ways.  In  every 
form  of  government  the  duty  of  providing  pub- 
lic ways  IS  acknowledged  to  be  a  public  duty." 
In  Cooley,  Const  Lim.  *583,  it  is  said  that 
"every  government  is  expected  to  make  pro- 
vision for  the  public  ways,  and  for  this  pur- 
pose it  may  seize  and  appropriate  lands.  And 
as  the  wants  of  traffic  and  travel  require  fa- 
cilities beyond  those  afforded  by  the  common 
highway,  over  which  anyone  may  pass  with 
his  own  vehicles,  the  government  may  estab- 
lish the  higher  grade  of  highways,  upon  some 
of  which  only  its  own  vehicles  can  be  allowed 
to  run,  while  others,  differently  constructed, 
shall  be  open  to  use  by  all  on  payment  of  toll. 
The  common  highway  is  kept  in  repair  by  as- 
sessments of  labor  and  money,  the  tolls  paid 
upon  turnpikes,  or  the  fares  on  railways,  are 
the  equivalents  to  these  assessments;  and  when 
these  improved  ways  are  required  by  law  to  be 
kept  open  for  use  by  the  public  impartially, 
they  also  may  properly  be  called  highways, 
and  the  use  to  which  land  for  their  construc- 
tion is  put,  be  denominated  a  public  use."  In 
PeopU  V.  Kerr,  27  N.  Y.  188,  194,  the  court 
says:  "The  right  of  the  public,  that  is,  of  the 
people  of  the  state,  in  a  street  or  highway,  is  a 
right  of  passage.  In  the  ordinary  use  of  the 
highway,  it  is  a  right  to  pass  and  repass  over 
its  surface  on  foot  or  in  carriages,  at  pleasure. 
...  If  the  legislature  or  municipal  author- 
ities, under  their  sanction,  should  construct 
such  a  track  [referring  to  railroads]  in  a  par- 
ticular street  or  road,  and  while  allowing  all 
persons  to  use  that  track  freely  with  vehicles 
adapted  to  it  should  dose  the  road  to  every 
other  kind  of  travel  or  use,  it  would,  never- 
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tbelesfl,  contlDue  to  be  a  highway,  and  devoted 
to  a  public  use.'  .  .  .  These  structures  are 
public  ways  and  public  uses  of  property,  aod 
uiose  by  whom  they  are  constructed  and  who 
receive  their  emolumeuts,  whether  corporations 
or  individuals,  are  quasi  public  agents."  In 
Oleoit  V. Fond  du  Lac  County  Supers.  88 U.S.  16 
WaU.  678,  6H  21  L.  ed.  382,  888,  it  was  stated 
by  Mr.  Justice  Strong,  in  delivering  the 
opinion  of  the  court:  'That  railroads,  though 
constructed  by  private  corporations  and  owned 
by  them,  are  public  highways,  has  been  the 
doctrine  of  nearly  all  the  courts  ever  since  such 
conveniences  for  passage  and  transportation 
have  had  any  existence.  .  .  .  And  the  rea- 
son why  the  use  has  always  been  held  a  public 
one  is  that  such  a  road  is  a  highway,  whetlier 
made  by  the  government  ilself  or  by  the 
agencv  of  corporate  bodies,  or  even  by  indi- 
viduals when  they  obtain  their  power  to  con- 
struct it  from  legislative  grant."  Is  such  a 
highway  for  "a  city  purpose?"  We  are  aware 
that  under  another  provision  of  the  Constitu- 
tion, which  we  shall  consider  later  on,  munic- 
ipal governments  are  prohibited  from  loaning 
their  credit  to  a  railroad  corporation,  but  this 
does  not  apply  to  a  railroad  coDstructed  and 
owned  by  the  city,  or  affect  the  character  of 
the  use  or  the  purpose  for  which  it  was  con- 
structed. Common  highways  are  clearly 
within  the  provisions  of  the  Constitution  for  a 
"city  purpose."  Railroads,  as  we  have  shown, 
are  highways,  and  constructed  for  the  same 
purpose  as  the  common  highways.  They  are 
necessary  for  the  common  welfare  of  the  peo- 
ple, required  for  their  ase,  public  in  character 
and  authorized  by  the  legislature;  and.  when 
constructed  and  owned  by  the  city,  are  for  a 
"city  purpose,"  withinthe  meaning  of  the  Con- 
stitution. 

We  have  thus  far  considered  the  question  in- 
dependently 'of  the  provisioDs  of  the  statute, 
which  we  deem  cooclusive  upon  the  question. 
As  we  have  seen,  the  statute  provides  that,  if 
the  road  shall  be  constructed  at  the  city's  ex- 
pense, the  road  or  roads  shall  "be  deemed  to 
be  a  part  of  the  public  streets  and  highways  of 
said  city."  While  the  legislature  cannot,  by 
an  act  create  a  city  purpose  out  of  that  which 
is  entirely  foreign  to  a  muuicipal  government, 
it  may,  upon  doubtful  quesiions,  give  a  legis- 
lative interpretation  as  to  the  meaning  of  words 
and  phrases  used  in  the  provisions  of  the  act, 
which  the  courts  are  bound  lo  respect.  Here 
we  have  an  express  provision  in  aid  of  the  au- 
thorities making  the  proposed  road  a  part  of 
the  public  streets  and  highways  of  the  city, 
placing  it  upon  the  same  footing,  entitling  it  to 
the  same  consideration,  and  designing  it  for  a 
"city  piirpos?,"  with  the  same  force  and  effect 
as  if  it  was  an  ordinary  public  street.  The 
contention  that  such  roads  are  highways,  and 
as  such  may  be  for  a  "cify  purpose,"  within  the 
meaning  of  the  Constitution,  is  not  in  conflict 
with  the  prior  subdivision  of  p  10  of  art.  8  of 
the  Constitution,  which  provides  that  "no 
county,  city,  town,  or  village  shall  hereafter 
give  any  money  or  property,  or  loan  its  money 
or  credit  to  or  in  aid  of  any  individual,  associa- 
tion, or  corporation,  or  become  directly  or  in- 
directly the  owner  of  stock  In,  or  bonds  of,  any 
association  or  corporation."  This  provision 
shoulJ  be  construed  with  reference  to  the  evils 
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it  was  intended  to  correct.  It  first  found  place 
in  the  Constitution  in  1874.  Prior  to  this  there 
bad  been  upon  the  statute  books  that  which 
was  commonly  known  as  the  **Town  Bonding 
Act"  Under  it  numerous. railroads  had  been< 
built  upon  bonds  procured  from  town& 
through  which  they  were  constructed  in  return 
for  stock  issued  by  the  corporations.  The  in- 
habitants of  the  towns  were  induced  to  give 
their  consent  through  supposed  benefits  that 
would  result  to  their  properly,  and  upon  rep- 
resentations that  the  earnings  of  the  road 
would  provide  dividends  upon  the  stock,  with 
which  they  could  pay  their  bonds.  In  some 
instances  the  bonds  were  procured  and  sold, 
and  the  roads  never  built.  In  many  other 
cases  the  roads,  in  a  few  years,  were  sold  out 
under  foreclosure  of  mortgages,  and  the  stock 
cut  off.  So  great  was  the  evil,  and  so  heavy 
was  the  burden  upon  the  towns,  that  relief  was 
sought  through  a  constitutional  provision.  It 
was  this  evil  that  the  provision  in  question  waa 
intended  to  correct,  and  with  this  situation  in 
view  it  should  be  construed.  There  had  been» 
at  that  time,  no  attempt  on  the  part  of  munici- 
palities to  construct  and  own  railroads.  Such 
a  project  had  not  been  publicly  promulgated^ 
discussed,  or  contemplated.  The  towns  bad 
subscribed  for  the  stock  in  private  corpora- 
tions, and  in  most  instances  they  bad  lost. 
Hence  the  provision  that  they  should  not  eive 
any  money  or  loan  their  credit  to  or  in  aid  of 
any  individual,  association,  or  corporation,  or 
become  owners  of  stock  or  bonds  of  any  such 
individual,  association,  or  corporation.  This 
was  not  intended,  nor  does  it  prohibit  munici- 
palities from  constructing  their  own  road<«  and 
paying  therefor,  when  necessary,  and  author- 
ized by  the  legislature.  In  the  case  of  People, 
Murphy.  V.  Kelly,  76  N.  Y.  475,  a  corporation 
had  been  organized  for  the  construction  of  a 
bridge  over  the  East  river  between  the  cities  of 
New  York  and  Brooklyn.  The  cities  had  each 
subscribed  to  the  capital  stock  of  the  company. 
After  the  bridge  had  been  partially  constructed 
the  amendment  to  the  Constitution  of  1874 
went  into  effect,  prohibiting  the  further  loan- 
ing of  credit  of  municipalities  to  private  cor- 
I>orations.  The  following  year  an  act  was 
passed  permitting  the  two  cities  to  acquire  the 
stock  of  the  corporation,  and  for  its  dissolu- 
tion, and  the  continuance  of  the  structure  of 
the  bridge  by  the  cities  as  the  owner.  It  wa9 
held  that  this  was  not  in  conflict  with  the 
amended  provision  of  the  Constitution,  and  that 
the  cons;  ruction  of  the  bridge  was  for  "a  city 
purpose." 

The  acts  in  question,  under  a  fair  construc- 
tion, do  not  requirfe  the  city  to  loan  its  credit 
to  or  in  aid  of  any  individual,  association,  or 
corporation.  It  is  provided  that,  in  case  the 
road  shall  be  constructed  by  and  at  the  ciiy*s 
expense,  then,  and  in  that  event,  the  road 
so  constructed  shall  be  and  remain  the  absolute 
property  of  the  city,  so  that  whatever  the 
municipality  ex|)ends'in  the  construction  of  the 
road  is  for  the  creation  of  its  own  property, 
and  is  not  in  any  sense  a  loan  to  an  individual 
or  corporation.  It  is  said,  however,  that  there 
is  a  provision  for  a  lease  of  the  road  for  a 
period  of  not  less  than  thirty-five  nor  more 
than  fifty  years,  and  for  successive  renewals 
thereof;  that  a  lease  in  perpetuity  would  be 
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equiTalent  |o  ownership,  and  that  the  bonds  is- 
sued by  the  city  for  construction  would,  in 
effect,  be  a  loan  of  the  credit  of  the  city  to  the 
parties  leasing  the  road.  But  such  a  construc- 
tion would  manifestly  be  violatiTe  of  its  spirit 
and  intent.  It  would  be  in  conflict  with  the 
express  provision  that  the  road  should  be  and 
remain  the  absolute  property  of  the  city.  It 
would  not  be  in  accord  w'ith  the  provision 
limiting  the  terms  for  which  a  lease  may  be 
made,  and  would  not  be  in  harmony  with  the 
provision  requiring  an  appraisement  or  valua- 
tion of  the  property  of  the  lessee  employed  in 
the  equipment  and  operation  of  the  road  at  the 
end  of  the  lease  in  case  it  should  not  be  re- 
newed to  the  same  individual,  association,  or 
company.  The  provisions  for  a  lease  are  not 
objectionable.  They  are  rather  in  accord  with 
our  American  form  of  government,  which 
leaves  trade  and  commerce  to  be  carried  on  by 
individual  industry  and  enterprise.  The  gov- 
ern men  t  has  annuallv  expended  large  sums  in 
the  construction  of  highways,  in  the  digging  of 
canals,  in  the  building  of  harbors,  and  in  the 
improving  of  the  channels  of  rivers,  for  the 
purpose  of  aiding  and  promoting  trade  and 
commerce.  Yet  its  policy  hitherto  has  been  to 
leave  the  conduct  of  such  business  to  indi- 
vidual enterprise.  The  city  of  New  York  is 
the  owner  of  ferry  ripbts,  together  with  docks 
and  piers  which  it  has  constructed  upon  its 
rivers.  The  docks  and  piers  afford  access  to 
its  water  highways.  These,  with  its  ferry 
rights,  it  leases  from  time  to  time  for  specified 
terms.  In  that  way  it  furnishes  highways  in 
which  its  inhabitants  mav  engage  in  the  trans- 
portation of  persons  and  property,  thus  pro- 
motini^  the  commerce  of  the  city.  Nothing 
more  is  authorized  to  be  done  with  reference 
to  the  leasing  of  the  proposed  railroad.  It 
would  be  used  for  the  same  purpose,  and 
promote  and  facilitate  the  travel  of  persons 
and  the  commerce  of  the  city.  Nor  do  we 
tbiok  that  a  lease  in  perpetuity  is  permissible 
under  the  provisions  of  the  acts.  If  such  was 
contemplated,  why  limit  the  terms  and  provide 
for  renewal  leases?  The  evident  intention  was 
that,  at  the  expiration  of  each  term  for  which 
the  road  had  been  leased,  a  new  contract 
should  be  made  for  the  re-leasing  of  the  road 
upon  such  terms  and  conditions  as  to  the  board 
should  then  seem  just,  not  upon  such  terms 
and  conditions  as  shall  be  fixed  at  the  time  of 
entering  into -the  original  lease.  That  this 
construction  was  intended  is  made  apparent 
from  the  clause  of  the  statute  which  follows, 
providing  a  valuation  of  the  equipment  used  in 
operation  in  case  the  parties  should  not  agree 
for  a  renewal  of  the  lease,  so  that  at  each  re- 
curring period  for  renewal  the  situation  of  the 
municipality  and  of  the  operator  of  the  road 
may  then  be  taken  into  consideration,  and  the 
renewal  then  made  upon  such  terms  as  shall 
be  just.  This  view  of  the  statute  gives  point 
to  the  provision  declaring  the  road  to  be  the 
property  of  the  city,  and  it  dissipates  the  theory 
of  ownership  by  the  lessee  by  reason  of  a  lease 
in  perpetuity. 

We  do  not  understand  that  the  views  above 
expressed  are  in  cooflict  with  the  Ohio  cases 
In  that  state  the  Constitution  does  not  limit 
rouuicipal  expenditures  to  "a  city  purpose." 
AVe  do  not,  however,  w<«h  to  be  understood  as 
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approving  of  those  cases,  especially  in  so  far 
as  they  sustain  the  right  of  a  city  to  construe! 
a  railroad  mainlv  outside  of  its  own  territory 
and  state.  In  the  case  of  Walker  v.  Cincin- 
nati, 21  Ohio  St.  14,  8  Am.  Rep.  24,  it  was- 
held  to  be  within  the  legitimate  scope  of  legis- 
lative power  to  authorize  a  city  to  construct 
railroads  or  other  public  improvements  in 
which  the  city  had  a  special  interest,  and  to* 
impose  taxes  upon  its  citizens  for  that  pur- 
pose. The  question  presented  for  considera- 
tion in  that  case  was  as  to  the  constitutionality 
of  an  act  of  the  general  assembly  of  the- 
state  under  which  toe  city  of  Cincinnati  pro- 
posed to  construct  a  railroad  from  its  city  to- 
the  city  of  Chattanooga,  in  the  state  of  Ten- 
nessee. The  Constitution  provided  that  the- 
general  assembly  shall  never  authorize  any- 
county,  city,  town,  or  township,  by  vote  of 
its  citizens  or  otherwise,  to  become  a  stock- 
holder in  anv  joint-stock  company,  corpora- 
tion, or  association  whatever,  or  to  raise  money 
or  loan  its  credit  to  or  in  aid  of  any  such  com- 
pany, corporation,  or  association.  It  was  held 
that  the  act  was  not  violative  of  the  Constitution. 
In  the  case  of  Taylor  v.  Ron  (Jaunty  Camrs.  23 
Ohio  St.  22, the  question  raised  was  as  to  the  con- 
stitutionality of  an  act  which  authorized  a  town 
to  construct  a  railroad  and  to  levy  taxes  on  the 
taxable  property  of  the  town  for  the  purpose 
of  building  so  much  of  the  road  in  the  town  as 
could  be  built  for  the  amount  so  raised,  and 
for  the  issuing  of  bonds  to  complete  the  same, 
the  road  to  be  connected  with  another  to  be- 
constructed  through  an  adjoining  town.  It 
was  held  that  the  act  was  an  attempt  to  evade  the 
provisions  of  the  Constitution,  and  that  it  was 
in  conflict  therewith,  and  therefore  void.  And 
to  the  same  effect  are  the  cases  of  WyBcaver  v. 
Atkimon,  87  Ohio  St.  80,  and  Counterman  v.. 
Dublin  Twp.  88  Ohio  St  516. 

We  might  have  some  difficultv  in  sustaining 
the  rapid-transit  law  if  its  constitutionality  de- 
pended upon  its  being  general,  instead  of  lo- 
cal. It  is  provided  that  the  legislature  shall 
not  pass  a  private  or  local  bill  granting  to  any 
corporation,  association,  or  individual  tne  right* 
to  lay  down  railroad  tracks  (Const,  art.  8, 
g  18);  but  we  are  of  the  opinion  that  the  corpor- 
ation, association,  or  Individual  here  referred^ 
to  has  no  application  or  reference  to  a  mu- 
nicipality, and  that  a  county,  city,  town,  or 
village  is  not  included  within  its  provisions. 

There  are  numerous  other  provisions  which, 
it  is  claimed  are  in  conflict  with  other  provi- 
sions of  the  Constitution.  But  these  questions- 
have  been  sufficiently  discussed  in  the  courta: 
below. 

Our  government  was  established  by  the  peo- 
ple for  their  own  protection  and  welfare. 
Their  policy  was  to  foster  and  protect  indi- 
vidual Industry  and  enterprise.  To  such  pol- 
icy we  owe  our  advancement  as  a  nation,  audi 
to  such  we  must  look  for  our  future  prosperi- 
ty. The  Constitution  should  be  construedi 
with  reference  to  this  general  policy,  and,  or- 
dinarily, railroads  should  be  constructed  and 
operated  by  private  capital.  The  situation, 
however,  in  the  city  of  New  York,  is  most- 
peculiar.  A  long,  narrow  island  lies  between 
two  rivers,  so  narrow  in  places  that  there  are 
practically  but  two  or  three  streets  through 
which  the  masses  must  reachr4ts  businesa 
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<;eiiter.  The  population  of  the  city  duriDff  the 
last  half  ceDtury  has  increased  from  Uiree 
hundred  thousand  to  oyer  a  million  and  a  half 
of  people.  The  travel  upon  its  ezistiog  rail- 
roads during  the  last  twenty  years  has  increased 
from  150,000,000  in  1874  to  upwards  of  448,- 
000,000  in  1894.  It  was  conceded  upon  the 
argument  that  the  crowded  and  eongested  con- 
dition of  the  travel  upon  the  streets  in  the  city 
renders  the  proposed  structure  necessary. 
These  considerations  have  induced  us  to  give 
to  the  provisions  of  the  act  a  most  liberal  con- 
•truction.  The  commissioners  located  the 
Toad,  and  tried  to  induce  private  capital  to 
construct  and  operate  it.  In  this  thev  have 
failed,  and  the  situation  is  such  that  tne  city 
must  itself  construct  the  road,  or  go  without  it. 
Here  we  have  a  demand  for  a  great  public 
highway,  which  private  enterprise  and  capital 
will  not  construct.  It  is  necessary  for  the 
welfare  of  the  people,  and  is  required  by  them. 
It  is  public  in  character,  and  is  authorized  by 
the  legislature.  Our  coDclusion  Is  that,  under 
the  circumstances  and  situation  here  presented, 
the  proposed  road  may  properly  be  held  to  be 
"  for  a  city  purpose,"  and  that  the  acts  are  not 
in  contravention  of  the  provisions  of  the  Con- 
atitution. 

The  judgment  should  be  affirmed,  with  eo&t$, 

Andrews,  Ch.  J.,  and  Gray,  Martiiiy 
and  Bartlett,  JJ.,  concur. 

O'Brieiit  J.,  dissenting: 

I  cannot  concur  in  the  judgment  in  this  case. 
It  opens  the  door  for  a  revival  of  all  the  abuses 
that  grew  out  of  the  exercise  by  municipali- 
ties of  the  power  to  issue  bonds  and  to  use 
their  credit  and  funds  for  the  construction  of 
railroads.  The  provisions  of  the  Constitution 
restricting  such  power  were  the  result  of  long 
and  disastrous  experience  as  to  tiie  wisdom  of 
permitting  the  taxing  power  to  be  exercised  in 
cities  and  towns  for  .such  purposes.  It  was 
plainly  the  intention  of  the  constitutional 
amendment  to  suppress  the  evil  by  a  radical 
destruction  of  the  power  from  which  in  ema- 
nated. The  power  then  resided  in  the  legis- 
lature, and  by  its  constant  exercise  towns  and 
•cities  were  empowered  to  issue  bonds,  and  to 
contract  debts  in  aid  of  railroads,  always  un- 
der the  pressure  of  some  real  or  supposed 
necessity.  There  never  was  much  di&ulty 
in  obtaining  the  consent  of  a  majority  of  the 
taxpayers  in  writing,  and  in  the  most  formal 
manner.  They  were  stimulated  by  the  pros- 
pects of  gain  to  their  property,  or  advantaffe 
■of  some  Kind  to  themselves.  But  in  the  end, 
both  the  approving  majority  and  the  protesting 
minority  found  themselves  loaded  with  debt, 
in  many  cases  without  any  railroad  having 
been  constructed,  and  in  most  cases  without 
the  benefits  to  their  property  that  had  been 
anticipated.  The  framers  of  the  constitu- 
tional amendment,  and  the  people  adopting  it 
by  their  votes,  plainly  intended  to  strike  at  the 
root  of  the  evil.  The  language  that  they  in- 
«erted  in  the  Constitution  for  that  purpose  is 
broad  and  comprehensive,  and  should  be  con- 
atrued  by  the  courts  in  the  spirit  in  which  it 
was  framed,  and  with  reference  to  the  public 
policy  in  view.  "No  county,  city,  town, 
or  village  shall  hereafter  give  any  money  or 
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property,  or  loan  its  money  or.  credit  to  or  in 
aid  of  any  individual,  association,  or  corpora- 
tion, or  become  directly  or  indirectly  the 
owner  of  stock  in,  or  bonds  of,  any  associa- 
tion or  corporation;  nor  shall  any  such  county, 
city,  town,  or  village  be  allowd  to  incur  any 
indebtedness  except  for  county,  city,  town,  or 
village  purposes. ''^  Const,  art.  8,  §  10.  If  I 
understand  the  prevailing  opinion,  this  court 
is  now  to  sanction  the  principle  that,  notwith- 
standing these  restrictions,  a  city  may  still 
issue  its  bonds  for  the  purpose  of  constructing 
a  railroad  within  its  limits,  and  may  then  lease 
the  road  for  a  period  of  years.orin  perpetuity, 
to  a  private  corporation,  upon  such  terms  as 
the  legislature  may  prescribe.  If  this  can  be 
done  in  one  city  or  county,  of  course  it  may 
be  done  in  every  other  city,  town,  or  county, 
since  the  Constitution  does  not,  in  this  respect, 
make  any  discrimination.  The  circumstance 
that  the  municipality  usin^  its  funds  or 
credit  for  such  a  purpose  retains  the  nominal 
title  to  the  road  is  supposed  in  some  way  to 
obviate  the  objection.  I  am  unable  to  see  bow 
it  does.  The  lessee  in  perpetaity  would  be  sub- 
stantially the  owner.  If  the  legislature  has  the 
power  to  autborisse  such  a  lease  to  a  private 
corporation  for  a  rental  equal  to  the  interest 
on  the  bonds  issued  for  construction,  it  may 
authorize  a  lease  for  much  less,  or  for  a  nom- 
inal rental:  and,  if  it  may  authorize  a  lease  for 
fifty  years,  it  may  also  authorize  a  lease  in 
perpetuity.  If  this  be  the  true  interpretation 
of  the  Constitution,  then .  practically  nothing 
has  been  accomplished  by  the  restrictions  upon 
the  power  of  cities  and  towns  to  issue  bonds,or 
use  their  credit,  in  aid  of  the  construction  of 
railroads.  The  decision  in  this  case  suggests 
a  method  by  which  they  may  do  it  stil].  I 
cannot  believe  that  the  limitations  of  the  Con- 
stitution were  intended  to  have  only  such  a 
narrow  and  feeble  operation.  It  is  broad 
enough  in  its  letter  and  spirit  to  condemn  the 
legislation  now  under  consideration.  Much 
more  might  be  said  against  the  power  of  the 
legislature  to  pass  the  series  of  statutes  in- 
volved in  this  case,  but  an  extended  discussion 
would  subserve  no  useful  purpose.  It  seems 
to  me  that  the  decision  practically  nullifies  the 
constitutional  restrictions,  and  defeats  the 
purpose  that  was  plainly  in  view  in  their  enact- 
ment by  the  people.  It  is  true  that  the  act  in 
question  provides  for  a  fifty-year  lease  only,  but 
if  the  matter  is  within  the  power  of  the  legis- 
lature at  all,  it  may  make  the  period  as  long 
as,  in  its  Judgment,  may  be  proper,  or  In  per- 
petuity. 
Vann,  J.,  concurs. 


Marie  T.  UPINGTON,  BeupU, 

Michael  A.  CORRIGAN  et  al.,  AppU 

(161N.T.143.) 

!•   The  flrrantor's  ri^ht  of  re-enirj'  for 
breach  of  condition  subsequent  by  a 


Note.— For  oonditions  in  deeds  for  church  pur- 
poses, see  also  note  to  Greene  v.  0*Conoor  (R.  L) 
19  L.  B.  A.  882:  Kllpatrick  v.  Baltimore  (Md.)  ST  1m 
K.  A.  648;  and  MiUa  y.  Davison  (N.  J.)  86  L.  B.  A. 
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fmntae  in  fee  Is  not  an  estate  or  interest  in  real 
property  within  the  meanlnff  of  the  sUtute  per- 
mitting fuoh  estate  or  interest  to  be  devised,  but, 
notwithstanding  a  will  oontaininga  general  re- 
siduary clause,  the  right  to  re-enter  belongs  to 
the  heir  after  the  grantor*s  decease. 
9«  A  condition  subsequent  in  m  eonwejr- 
ance  of  laAd  that  the  grantee  shall  consecrate, 
or  cause  to  be  consecrated,  the  property,  for  the 
purpose  of  erecting  a  church  building,  is  not 
personal  with  the  grantee  so  that  no  re-entry  can 
be  had  for  failure  of  his  successors  in  title  to 
«omply  with  the  condition  after  his  death. 

(December  1,  18Qft.>| 

A  PPEAL  by  def endanta  from  a  Judgment  of 
A.  the  General  Term  of  the  Supreme  Court, 
First  Judicial  Department,  affirming  a  Judg- 
ment of  the  New  York  Circuit  in  lavor 
of  plaintiff  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  Jf- 
firmed. 

Statement  by  Ghray*  J. : 

This  was  an  action  of  ejectment  to  recoTer 
the  possession  of  certain  lands  in  the  twenty- 
third  ward  of  the  city  of  New  York.  In  1862 
they  were  owned  by  Mary  McDonough  Davey, 
^bo,  on  the  19th  day  of  September  in  that 
year,  conveyed  them,  for  a  nominal  considera- 
tion, to  Rev.  John  Hughes,  by  deed  containing 
full  covenants  and  warranty,  with  this  haben- 
dum clauseand  condition,m..'  "To  have  and  to 
hold  .  .  .  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  .  .  .  upon  the  condi- 
tions following,  to  wit :  That  said  party  of  the 
second  part  shall  consecrate,  or  cause  to  be 
consecrated,  the  said  property,  for  the  purpose 
of  erecting  a  church  building,  and  shall, within 
a  reasonable  time,  erect,  or  cause  to  be  erected, 
auch  building."  Beservation  was  also  made 
by  the  party  of  the  first  part  of  the  right  to  ap- 
propriate, at  her  option,  a  sufficient  place  of 
interment  for  her  deceased  husband,  her 
family,  and  herself,  in  the  ground  under  the 
church  building,  or  outside  thereof.    Subse- 

Suently  Mrs.  Davey,  the  era n tor  in  the  said 
eed,  died,  leaving  a  will,  made  January  6, 
1862,  wherein  she  disposed  of  her  estate,  real 
and  personal,  and  gave  to  the  residuary  legatee, 
therein  named,  all  property  and  estate,  real 
and  personal,  not  effectually  and  lawfully  dis- 
posed of  therein.  The  Reverend  John  Hughes, 
irrantee  in  Mrs.  Davey's  deed,  died,  and  the 
defendant  Archbishop  Corrisan  has  succeeded 
to  his  interest.  The  plaintiff  and  the  defend- 
ant Pooler  are  the  only  heirs  at  law  of  Mrs. 
Davey,  and  the  plaintiff's  claim  to  recover  the 
possession  of  the  premises  described  in  the  deed 
to  Hughes  is  based  upon  the  breach  of  the  ex- 
press condition  set  forth  in  the  deed.  The 
trial  Judge  found,  as  facts,  that  up  to  the  time 
of  commencement  of  this  action  the  property 
had  not  been  consecrated  for  the  purpose  of 
erecting  a  church  building,  that  no  church 
building  had  been  erected  thereupon,  and  that, 
at  the  date  of  the  deed,  a  reasonable  time  for 
such  erection  did  not  exceed  ten  veara.  This 
action  was  commenced  in  1891,  or  about 
twenty-nine  years  after  the  execution  of  the 
deed  The  plaintiff  was  awarded  Judgment  at 
the  trial  term,  and,  that  judgment  having  been 
affirmed  ai  the  general  term,  the  defendant 
87  L.  R.  ▲. 


Corrigan  has  appealed  from  ite  affirmance  to 
this  court 

Mr,  F.  B.  Coudert,  with  Mr.  T.  G. 
Barxxv  for  appellant  Michael  A.   Corrigan: 

The  right  of  action  for  breach  of  condition 
subsequent,  if  anv  existed,  massed  under  the 
will  of  Mary  McDonough  Davey  to  her  devi- 
sees, and  the  plaintiff  claiming  as  her  heir  at 
law  cannot  maintain  this  actio  a. 

A  grant  in  fee  upon  ronditiin  leaves  in  the 

ran  tor  a  vested  r.ght,  whir-b  by  its  very  nature 
reserved  to  him  aa  a  present  existing  interest 
transmissible  to  his  heiis. 

Proprielors  cf  Church  in  BratUs  Square  v. 
Orani,  8  Gray,  142;  1  Shep.  Touch.  126;  8 
Fearne,  Contingent  Remainders,  50;  1  Preston, 
Estates,  §g  40,  41,  93;  Powell,  Devises,  102, 
and  note  4. 

A  condition  of  re-entry  is  an'  inheritance,  and 
descends  to  the  heir. 

Jemmoi  v.  Cooly,  1  Lev.  170. 

This  right  is  a  possibility  coupled  with  an 
Interest. 

Jack9on,  Varick,  v.  Waldron,  18  Wend.  178. 

This  possibility  of  reverter  or  right  of  re-en- 
try, being  a  vested  interest  in  real  property, 
could  at  common  law  be  released  to  the  person 
holding  the  estate. 

Manning's  Case,  8  Coke,  94b;  Lempet's  Case^ 
10  Coke,  48a. 

This  right  of  re-entry  could  not  be  assigned 
to  a  stranger. 

Co.  Litt.  825. 

However,  a  contingent  interest  or  mere  possi- 
bility passed  by  assignment  by  commissioners 
in  banaruptcy. 

Higden  v.  WiUiamson,  8  P.  Wms.  182. 

This  right  of  re- entry  seems  not  to  hare 
been  devisable  at  common  law. 

Ooodright,  Fowler,  t.  Forester,  8  East,  552; 
Roe,  Narden,  v.  Qr(fUhs,  1  W.  Bl.  605;  Boe, 
Perry,  v.  Jones.  1  H.  Bl.  80,  8  T.  R.  88. 

By  statute  of  Wm.  IV.  and  1  YicL  26,  these 
rights  are  now  made  devisablp. 

4  Kent,  Com.  511. 

The  New  York  Revised  Statutes  have  al- 
tered the  language  of  the  law. 

Rev.  Stat  chap.  6,  title  1.  §  2. 

The  revisers  could  hardly  have  used  more 
apt  language  to  carry  out  their  purpose  and 
make  * 'descendible  and  devisable  convertible 
terms"  in  rc»pect  to  contingent  interests. 

Jackson,  Variek,  v.  Waldron,  18  Wend.  222. 

A  condition,  the  1)enefit  of  which  may  de- 
scend to  a  man  from  his  ancestors,  is  an  here- 
ditament 

2  Bl.  Com.  17. 

The  term  *•  real  property^  by  the  statutory 
construction  law  (Iiaws  1802,  g  8.  chap.  677), 
includes  real  estate,  lands,  tenements,  and 
hereditaments  corporeal  and  incorporeal. 

The  statute  is  then  defined  as  though  it  read 
"every  estate  and  interest  in  lands,  tenemenu, 
and  hereditaments  descendible  to  heirs  may  be 
so  devised."  As  this  right  of  re-entry  is  aa 
hereditament,  it  is  devisable. 

Proprietors  of  Church  in  Brattle  Square  ▼. 
Grant,  8  Gray,  142;  Bayden  t.  Stovghion,  5 
Pick.  628;  IfieoU  v.  Jfew  York  d  K  R.  Co.  12 
N.  Y.  121;  Tou>U  V.  Bsmsen,  70  N.  Y.  303; 
Vaa  V.  Long  Island  B.  Co.  106  N.  Y.  288,  60 
Am.  Rep.  440  r^  i 
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The  word  "property"  Includes  choses  in  ac- 
tion 

10  Am.  &  Eog.  Edc.  Law,  p.  287;  Stanton 
T.  Lems,  26  Conn.  449:  Ckirlton  v.  Carlton,  72 
Me.  116.  39  Am.  Rep.  807;  Idev.  Hanoood,  30 
Minn.  195;  Redmond  ▼.  Tarhoro  Gomrs.  106  N. 
C.  122,  7  L.  R.  A.  589;  Jenkins  ▼.  Interna- 
ticnnl  Bank,  106  U.  8.  571,  27  L.  ed.  804;  Ten 
Broeck  v.  8loo,  18  How.  Pr.  28;  Lombard  v. 
Willis.  147  Mass.  18. 

Assuming  that  the  clause  in  the  deed  to 
Archbishop  Hughes  creates  a  condition  subse- 

?[ueDt,  it  could  not  be  broken  after  his  death 
or  there  is  no  mention  therein  of  his  heirs,  ex- 
ecutors, or  assigns,  and  there  is  no  allegation 
in  the  complaint,  nor  is  any  proof  offered,  to 
show  that  It  was  broken  during  his  lifetime. 

Shep.  Touch.  138;  27  Hen.  VIII.  14,  15 
(Bro.  Ab.  151);  CM  v.  Prior,  Leonard,  pt.  2, 
p.  85;  Emerson  ▼.  Simpson,  43  N.  H.  475.  82 
Am.  Dec.  168;  Pafje  v.  Palmer,  48  N.  H.  385; 
Lj/nde  v.  Hough,  27  Barb.  415.  422;  Speneet^s 
Case,  1  Smith.  Lead.  Cas.  "22;  Skinner  v. 
Shepard,  130  Mass.  180:  2  Washb.  Heal  Prop. 
8,  book  1,  chap.  14;  4  Kent,  Com.  130. 

Messrs.  Bliss  A  Schley*  for  Louis  .J. 
Pooler: 

The  right  to  take  advantage  of  the  breach  of 
the  condition  is  in  the  heirs,  not  in  the  devisees. 

Nicoll  V.  New  York  A  E,  R.  Co,  12  N.  Y. 
121;  Towle  V.  Remsen,  70  N.  Y.  803;  Vail  v. 
Long  Island  R  Co,  106  N.  Y.  283,  60  Am. 
Rep.  449. 

Messrs,  Rudd,  Hunt,  A  Wilder,  for  re- 
spondent: 

The  breach  of  a  condition  subsequent  con- 
tained in  a  deed  cannot  be  taken  advantage  of 
by  any  person  whatsoever,  except  the  grantor, 
or,  in  case  of  the  grantor's  death,  his  or  her 
heirs. 

4  Kent.  Com.  122;  Nicoll  v.  New  York  d  E, 
R.  Co,  12  N.  Y.  121;  Towle  v.  Remsen,  70  N. 
Y.  H08:  Schulenberg  7.  ffarriman,  88  U.  S. 
68,  22  L.  ed.  555:  Rueh  v.  Rock  Island,  97  U. 
S.  694,  24  L.  ed.  1101;  Den,  Southard,  y.  Cen- 
tral R.  Co.  26  N.  J.  L.  21. 

Appellant's  claim  that  there  was  no  breach 
during  the  lifetime  of  Archbishop  Hughes, 
and  that  after  his  death  there  could  be  no 
breach,  is  untenable. 

A  personal  covenant  has  nothing  to  do  with 
the  estate  granted  by  the  deed;  certainly  not 
with  the  quality  of  such  estate. 

2  Washb.  Real  Prop.  4th  ed.  2;  Plumb  v. 
Tubbs,  41  N.  Y.  442;  Vail  v.  Long  Island  R. 
Co.  106  N.  Y.  283,  60  Am.  Rep.  449;  Rose  v. 
Eawley,  118  N.  Y.  502;  Langley  v.  Chapin, 
134  Mass.  82;  Wilson  v.  Wilson,  38  Me.  18,  61 
Am.  Dec.  227. 

Twentv  nine  years  is  beyond  the  limits  of  a 
reasonable  time. 

Plumb  V.  Tubbs,  41  N.  Y.  442;  Moore  v. 
Pitts,  53  N.  Y.  85;  Coleman  v.  Beach,  97  N. 
Y.  545. 

Ghray,  J.,  delivered  the  opinion  of  the 
court: 

The  question  which  this  appeal  presents  is 
both  interesting  and  important,  and  Us  answer 
turns  upon  the  construction  to  be  given  to  the 
provisions  of  our  statute  of  wills.  I  think, 
too,  that  there  have  been  certain  decisions 
made  by  the  courts  of  this  state  upon  the  gen- 
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eral  question,  the  effect  of  which  it  would  he 
very  diffcult  to  overlook,  however  much 
inclined  we  might  feel  to  differ  in  our  res* 
soning.  The  question  is,  Can  the  plaintiff, 
claiming  as  heir  at  law  of  Mrs.  Davey, 
maintain  this  action  to  recover  the  pos- 
session of  the  premises  in  question,  for  the 
breach  of  the  express  condition  in  her  grant; 
or  has  such  a  rij^bt  passed,  under  Mrs.  Davey'a 
will,  to  her  residuary  legatee?  The  learned 
counsel  for  the  appellant  has  argued  with 
ability  and  with  force  against  the  plaintiff's 
right;  and  the  contention  which  he  makes  ia 
that  an  interest  remained  in  the  grantor,  which, 
being  descendible  to  her  heirs,  was  made  de- 
visable by  the  Revised  Statutes,  and  therefore 
passed  under  her  will.  If  it  is  true  that  the 
plaintiff  must  rest  her  right  to  enter  for  breach 
of  the  condition  upon  the  descent  of  some  es- 
tate or  interest  left  in  the  grantor,  then,  I 
think,  the  appellant's  contention  is  right,  and 
this  action  should  fail;  but  if,  on  the  other 
hand,  and  as  argued  for  the  respondent,  the 
plaintiff  has  the  right  to  enter,  not  through  the 
operation  of  the  law  of  descent,  but  merely 
representatively,  as  heir  at  law,  and  the  rule  al 
common  law  has  not  been  changed  by  our  stat- 
utes, then,  I  think,  we  will  find  ourselves  obliged 
to  conclude  that  the  devisee  of  Mrs.  Davey  was 
incapable  of  possessing  a  right  of  entry,  and 
that  it  belonged  solely  to  her  privies  in  blood. 
At  common  law,  the  benefit  of  such  a  con- 
dition in  a  irrant  of  real  estate  could  be  re- 
served only  to  the  grantor  and  his  heirs.  It 
was  not  considered  to  be  a  devisable  interest  in 
the  grantor,  and  the  right  of  re  entry  for  a 
breach  could  not  be  assigned  to  a  stranger.  It 
was  a  nonassignable  right,  and  no  other  person 
than  the  grantor,  or  his  heir,  could  take  ad- 
vantage of  a  condition  which  required  a  re- 
entry in  order  to  revest  the  former  estate.  See 
4  Kent,  Com.  pp.  122,  127;  Jackson,  Reezes,  v. 
Topping,  1  Wend.  388.  395.  19  Am.  Dec.  515; 
Goodright,  Fowler,  v.  Forester,  8  East,  at  page 
566.  The  reason  quaintly  given  in  Lord 
Coke's  Institutes  was  that,  "under  color 
thereof  pretended  titles  might  be  granted  to 

freat  men,  whereby  right  might  be  trodden 
own,  and  the  weak  oppressed,  which  the 
common  law  forbiddeth,  as  men  to  grant  be- 
fore they  be  in  possession."  Co.  Litt.  §  347. 
In  Greenlcaf  s  Cruise  on  Real  Property  (vol.  1, 
title,  13,  chap.  1,  §  15).  the  reason  of  the  rule 
is  thus  given:  That  "it  is  a  maxim  of  law 
that  nothing  which  lies  in  action,  entry,  or  re- 
entry, can  be  granted  over,  in  order  to  dis- 
courage maintenance."  Whatever  criticisms 
may  1^  made  upon  the  reasons  for  the  rule  at 
common  law,  it  must  be  recognized  as  a  con- 
tinuing rule  of  property,  if  not  changed  or 
done  away  with  by  the  Revised  Statutes.  The 
effect  of  §  17  of  art.  1  of  the  state  Constitution 
was  to  retain  so  much  of  the  common  law  of 
England  as  formed  the  law  of  the  colon v  of 
New  York  on  the  19th  day  of  April,  1775, 
where  not  repugnant  to  our  form  of  govern- 
ment, or  inapplicable  to  our  institutions,  and 
subject  to  such  alterations  as  the  legislature 
should  from  time  to  time  make.  The  appel- 
lant, feeling  bound  to  concede  that  the  right 
of  re-entry  was  not  devisable  at  common  law» 
claims  that  the  Revised  Statutes  have  altered 
the  law  by  the  provision  itiau.**every  estate 
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And  interest  in  real  property  descendible  to 
lieirs  may  be  devised."  2  Rev.  Stat.  p.  67,  §  2. 
Undoubtedly,  this  language  of  the  statute  of 

'  wills  is  as  comprehensive  as  it  can  be  to 
•cover  real  interests;  but  we  are  remitted, 
nevertheless,  to  the  inquiry  whether,  here, 
what  the  grantor  had,  with  reference  to  the 

>estate  she  had  granted,  amounted  in  law 
to  an  estate  or  interest  in  the  real  property, 
and  therein  lies  the  difficulty.  At  common 
\law  it  was  only  a  possibility  of  reverter,  and 
not  a  reversion.  4  Kent,  Com.  870;  Martin, 
Tregonioell,  v.  Stracham,  5  T.  R.  108,  note. 
Until  the  happening  of  the  breach  of  the  ex- 
press condition  in  the  deed  and  a  revesting  of 
ibe  estate  through  reentrv,  the  whole  title  was 
in  the  erantee.  Have  the  Revised  Statutes 
-changea  the  grantor's  status?  In  volume  4, 
^th  ed.  chap.  1,  pt.  2.  of  the  Revised  Statutes, 
tipon  the  nature,  qualities,  and  alienation  of 
•estates  in  real  property,  article  1  of  title  2  cre- 
ates various  estates  in  lands,  and  divides  them 
into  those  in  possession  and  in  expectancy. 
The  latter  class  is  again  divided — First,  into 
-future  estates  limited  to  commence  in  pos- 
-session  at  a  future  day.  either  without  the  in- 
tervention of  a  precedent  estate,  or  on  the 
•determination  of  a  precedent  estate;  and,  sec- 
ond, into  reversions,  which  latter  are  defined  to 
•exist  where  the  residue  of  an  estate  is  left  in 
the  grantor  or  his  heirs,  commencing  in  pos- 
-aession  on  the  termination  of  a  particular  es- 
tate granted.  By  §  35  of  the  same  article,  it  is 
also  provided  that  "expectant  estates  are  de- 
scendible, devisable,  and  alienable  in  the  same 
manner  as  estates  in  possession."  If,  therefore, 
there  was  any  estate  left  in  Mrs.  Davey,  upon 
her  grant  to  Hughes,  it  was  not  one  known  to 
•our  statute  on  real  property;  and  all  expectant 
estates,  within  which  class  it  would  have  to 
fall,  are  abolished  by  the  article,  except  such 
418  are  therein  defined,  and  which  must  be  either 
estates  limited  to  commence  in  possession  at  a 
future  day,  or  reversions.  The  real  interest 
•contended  for  here  would  not  satisfy  the  re- 
•quirement  of  either  class.  The  mere  possibility 
of  reverter,  whvch  was  all  there  was  in  this 
case,  could  not  be  included  within  the  "rev^er- 
sions"  spoken  of  by  the  statute,  within  its  let- 
ter or  spirit  The  statute  of  wills,  through 
the  use  of  such  precise  words  as  "cverY  estate 
and  interesti  in  real  property  descendible  to 
heirs,"  obviously,  must  have  reference  to  such 
as  are  recognized  by  the  Revised  Statutes  to  be 
•estates  of  inheritance.  We  would  be  without 
warrant  in  asserting  the  existence  of  any  es- 
tate In  Mrs.  Davey  in  the  premises  granted  to 
Hughes,  whether  at  common  law  or  under  the 
Revised  Statutes.  She  bad  an  election  to  en- 
ter for  condition  brokeb.  and  sbe  could  release 
her  right  to  do  so.  To'tnose  rights  her  beirs, 
after  her  decease,  succeeded,  by  force  of  repre- 
sentation, and  not  by  descent.  There  was  no 
estate  upon  which  the  statute  of  descents  could 
operate;  but,  as  heirs,  there  devolved  upon 
them  the  bundle  or  aggregate  of  the  rights 
which  resided  in  and  survived  the  death  of  the 
grantor,  tbeir  ancestor.  Her  legal  personality 
was  continued  in  them. 

An  early  and  leading  case  in  this  state  is 
Ihat  of  Mcoll  V.  New  York  dt  E.  R.  Co.  12  N. 
Y.  1*21.  That  was  in  ejectment,  where  the 
plaintiff  sought  to  recover  the  possession  of 
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certain  landa  for  breach  of  the  condition  upon 
which  they  had  been  granted  by  one  Dederer 
to  the  railroad  company.  The  plaintiff, 
through  sundry  mesne  conveyances,  claimed 
to  have  acquired  the  rights  of  Dederer  in  the 
premises.  I  think  that  the  case  fairly 
presented  the  question  which  is  involved  in 
the  present  case,  for  the  right  of  entry,  if  as- 
signable by  a  grantor  upon  condition  at  all, 
could  as  effectually  be  assigned  through  deed 
as  through  a  testamentary  devise.  It  was  held 
that  the  grantee  in  the  orifl^inal  deed  of  the 
lands  took  a  fee  upon  condition  subsequent, 
and  the  discussion  turned  upon  whether  the 
grantor  in  that  deed,  when  he  subsequently 
conveyed  to  the  plaintiff's  predecessor  in  in- 
terest, had  any  assignable  interest  in  the  prem- 
ises. That  question  was  answered  in  the  neg- 
ative, there  having  been  no  forfeiture.  It  was 
said  that  *'a  mere  failure  to  perform  a  condi- 
tion subsequent  does  not  devest  the  estate. 
The  grantor  or  his  heirs  may  not  choose  to  take 
advantage  of  the  breach,  and  until  they  do  so, 
by  entry,  or  by  what  is  now  made  by  statute 
its  equivalent,  there  is  no  forfeiture  of  the  es- 
tate. This  was  the  common  law,  and  it  has 
not  been  altered  by  statute  so  as  to  give  a  right 
of  entry  to  an  assignee  in  any  instance  not 
coupled  with  a  reversionary  interest,  as  in  the 
cases  of  estates  for  years  and  for  life,  except  in 
cases  of  leases  or  rather  of  grants  in  fee,  reserv- 
ing rent."  A  fter  sneakincr  of  the  change  made 
in  England  by  32  Hen.  Ym.,  cha^.  84.  and  in 
our  Revised  Statutes,  which  permitted  the  as- 
signment of  a  right  of  entry  in  case  of  grants, 
or  leases  in  fee  reserving  rents,  and  of  leasea 
for  lives  or  for  years,  the  opinion  continues: 
"There  was  a  reason  for  the  statutory  change 
in  the  particular  cases  mentioned;  for  in  them 
the  grantor  had  an  interest  independent  of  the 
possibility. of  reverter.  .  .  .  But  where  a 
fee  simple,  without  a  reservation  of  rents,  is 
granted  upon  a  condition  subsequent,  as  in  this 
case,  there  is  no  estate  remaining  in  the  grantor. 
There  \»  simply  a  possibility  of  reverter,  but 
that  is  no  estate.  There  is  not  even  a  pos- 
sibility coupled  with  an  interest,  but  a  bare 
possibility  alone."  The  question  is  then  con- 
sidered whether  the  grantor  in  the  deed  to  tbe 
railroad  company  might  have  had  an  expect- 
ant estate  under  the  Revised  Statutes,  and  it 
was  held  that  the  statute  has  furnished  a  defi- 
nition of  the  term  "expectant  estates,"  which 
shows  that  they  are  not  in  the  least  applicable 
to  such  a  case.'  It  was  observed  that,  though 
"they  include  every  present  right  and  inter- 
est, either  vested  or  contingent,  which  may  by 
possibility  vest  at  a  future  day,  yet  they  do  not 
include  the  mere  possibility  of  a  reverter, 
which  the  grantor  has  after  he  has  conveyed  in 
fee  on  condition  subsequent."  Underhiil  v. 
Saratoga  db  N.  R.  Co.  20  Barb.  455,  was  In 
ejectment,  to  recover  land  which  had  been 
granted  to  the  defendant  upon  condition  subse- 
quent. Subsequently  to  the  conveyance  to  the 
railroad  company,  the  grantor  therein  made  a 
deed  to  the  plaintiff  of  '*the  lands,  premises, 
covenants,  and  conditions,  rights  of  action,  in- 
terest." etc..  growing  out  of  the  first  deed  and 
its  covenants.  Allen,  J.,  speaking  for  tbe 
court  followed  the  authority  of  the  NicoU 
Case,  and  said:  "I  come  to  the  conclusion 
that  the  effect  of  the  omission  lo->performfthe 
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condition  by  the  defendant  was  to  give  the 
erantors,  or  in  case  of  their  death  their  heirs, 
the  right  of  entry;  but  that  no  action  can  be 
maiDtained  bv  the  assignee  to  recover  the  land, 
whether  the  breach  was  before  or  after  the  as- 
signment; and  that  the  court  was  therefore 
right  in  so  holding  at  the  circuit."  In  Fonda 
V.  Sage,  46  Barb.  100,  Johnson,  J.,  said  with 
respect  to  a  condition  subsequent  in  a  deed: 
*'It  seems  to  be  well  settled,  upon  abundant 
authority,  that  a  condition  in  a  conveyance 
can  only  be  reserved  for  the  benefit  of  the 
grantor  of  the  estate  and  his  heirs,  and  that  no 
stranger  can  take  advantage  of  the  breach  of 
a  condition."  He  cites  various  authors  and  the 
jyieo^/ (7a«e,  and  observes  that ''until  .  .  . 
re-entry  by  the  grantor  or  his  heirs,  the  estate 
Is  not  forfeited,  but  remains  in  the  grantee.'* 
In  Totole  v.  Benuen,  70  N.  Y.  at  page  812,  it 
was  held,  upon  the  authority  of  the  McoU  Case, 
that  the  Interest  of  a  grantor  upon  condition 
subsequent  is  a  mere  possibility  of  reversion, 
incapable  of  assignment.  '*There  is  no  inter- 
est to  assign  before  the  breach,  and  after  that 
the  right  of  entry  .  .  .  is  not  capable  of 
being  transferred."  So  lately  as  in  Vaii  v. 
Long  Island  B.  Co.  106  N.  T.  at  page  287,  60 
Am.  Rep.  449,  it  was  said  by  the  present  chief 
judge  that,  "when  a  conveyance  in  fee  is  made 
upon  a  condition  subsequent,  the  fee  remains 
in  the  grantee  until  breach  of  condition  and  a 
re-entry  by  the  grantor."  And,  again,  "There 
are  no  words  limiting  the  estate  conveyed,  or 
which  rebut  the  statutory  presumption  that  the 
grantors  intended  to  convey  all  their  estate  in 
the  land.  .  .  .  The  possibility  of  reverter 
merely  is  not  an  estate  in  land,  and  until  the 
contingency  happens  the  whole  title  is  in  the 
grantee."  The  deed  in  that  case  was  assumed, 
for  the  purpose  of  the  expressions,  to  convey 
upon  a  condition  subsequent.  Jadlcion,  Eden, 
V.  Variek,  7  Cow.  288,  to  which  our  attention  is 
called,  is  not  in  point,  for  the  question  involved 
was  expressly  stated  to  be  "whether  the  owner 
in  fee  can  devise  land  which,  at  the  time  of  the 
devise,  and  of  his  death,  is  in  the  adverse  pos- 
session of  another;  .  .  .  whether  a  person 
having  a  right  of  entry  in  fee  simple  shall  be 
said  to  have  an  estate  of  inheritance  in  lands, 
tenements,  or  hereditaments,  in  the  language 
of  our  statute  of  wills. "  The  discussion  turned 
upon  the  question  of  seidn,  and  It  was  held 
that  the  ancestor  was  seised,  although  there 
might  have  been  an  adverse  possession,  and 
that  his  right  of  entry  was  devisable,  within 
the  statute  of  wills,  in  a  case  arising  in  the 
courts  of  the  state  of  New  Jersey,  the  common- 
law  rule  in  question  was  considered  in  lan- 
guage which  I  shall  quote.  That  was  the  case 
of  Den,  Southard,  v.  Central  R,  Co.  26  N.  J. 
L.  at  page  21,  and  it  was  said:  "If.  however, 
the  evidence  had  clearly  established  a  breach 
of  the  condition,  and  a  consequent  forfeiture  of 
the  estate,  the  plaintiff  could  not  have  availed 
herself  of  the  forfeiture.  She  claims,  not  as 
heir,  but  as  devisee  of  the  grantor.  She  is  a 
privv  in  estate,  and  not  a  pnvy  in  blood.  It  is 
a  rule  of  the  common  law  that  none  may  take 
advantage  of  a  condition  in  deed  but  parties 
and  privies  in  right  and  representation,  as  the 
heirs  of  natural  persons  and  the  successors  of 
politic  persons;  and  that  neither  privies  nor  as- 
signees in  kw,  as  lords  by  escheat,  nor  in 
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deeds,  as  grantees  of  reversions;  nor  privies  lis 
estate,  as  he  to  whom  the  remainder  is  limited* 
shall  take  benefit  of  entry  or  re-entry  by  force 
of  a  condition.  Shep.  Touch.  149;  Ca  LitU 
214,  a;  LitU  §  847;  Doctor  <fe  Student,  161, 
chap.  20;  Perkins,  g  880;  4  Kent,  Com.  127; 
2  Cruise,  Dig.  chap.  2,  g  49."  See  also  upon 
this  subject,  Schulenberg  ▼.  Barriman,  88  U. 
S.  21  Wall.  44,  22  L.  ed.  551,  and  Rueli  v.  Rodt 
Island,  97  U.  S.  698,  24  L.  ed.  1101. 

In  this  case,  as  it  is  in  every  case  of  a  deed  of 
the  fee  upon  condition  subsequent,  the  grantor 
part^  with  every  interest  and  estate  in  the 
real  property  conveyed.  That  was  her  inten- 
tion, within  the  legal  presumption  from  the 
terms  of  the  deed,  and  it  was  also  the  legal  pre 
sumption  that  the  condition  would  be  per- 
formed by  the  grantee.  That  which  the 
grantor  retained  was  never  regarded  as  an  in- 
terest in  real  property,  or  as  an  assignable  chose 
in  action,  and  cannot  be  deemed  such  through 
any  construction  of  our  statute.  Until  the 
law  is  changed  by  some  legislation,  it  must  be 
regarded  as  still  the  settled  rule  that  no  one  can 
take  advantage  of  the  breach  of  a  condition 
subsequent,  annexed  to  the  grant  of  a  fee,  but 
the  grantor  or  his  heirs,  or  in  the  case  of  an 
tftificial  person,  its  successors.  Every  ea- 
tate  and   interest   formerly   enjoyed  by  the 

Stintor  were  vested  by  the  deed  in  the  grantee, 
e  undertook  and  agreed  to  perform  the  con- 
dition which  is  annexed  to  the  grant,  and  the 
g resumption  was  that  he  would  perform.  If 
e,  or  those  who  succeeded  in  interest,  failed  to 
do  so,  within  a  reasonable  time,  then  it  became 
optional  with  the  grantor  to  enter  for  a  breach 
of  the  condition,  and  to  have  a  forfeiture  of 
the  estate  declared.  The  grantor  having  died, 
the  right  to  insist  upon  a  forfeiture  for  breach 
of  the  condition  remained  in  the  heir,  as  the 
person  who  occupies  the  place  of  the  deceased. 

The  further  point  is  made  by  the  appellant 
that,  if  the  clause  in  the  deed  to  Hughes  cre- 
ated a  condition  subsequent,  it  could  not  be 
broken  after  his  death,  as  there  was  no  men- 
tion therein  of  his  heirs,  executors,  or  assigns. 
I  do  not  think,  upon  reading  the  whole  ofthe 
habendum  clause  in  the  deed,  that  we  can  say 
that  the  condition  amounted  only  to  a  personal 
covenant  with  the  grantor.  The  language  is, 
"To  have  and  to  hold  the    .    .    .    premlsea 

.  .  .  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  to  his  and  their  own. 
proper  use,  etc.,  forever,  upon  the  condition 
following,  to  wit:  That  said  party  of  the  sec- 
ond part  shall  consecrate,  or  cause  to  be  con- 
secrated, the  said  property,  for  the  purpose  of 
erecting  a  church  building,"  etc.  The  inten- 
tion seems  plain  that  the  conveyance  of  the  es- 
tate was  upon  condition,  and  I  do  not  think 
that  the  construction  is  permitted  that  it  was  a. 
mere  covenant  on  the  part  of  the  grantee,  per- 
sonal to  him.  The  condition  was  one  whidti. 
in  its  nature,  was  so  annexed  to  the  conveyance 
by  the  deed  as  to  qualify  it  2  Washb.  Real 
Irop.  p.  455.  The  language  does  not  provide 
that  the  party  of  the  second  part  alone  shal^ 
consecrate,  but  that  he  shall  cause  to  be  conse- 
crated, the  property;  and  therefore  it  wa» 
within  his  power;  if  he  did  not  do  so  himself, 
to  provide,  in  any  disposition  which  he  made 
of  it,  that  his  successors  in  interest  should  do- 
so.  They  took  the  estate  wilh^nowledge  of 
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tbe  coDditioQ  affectiDg  its  title,  and  cannot 
complain  if  bound  by  It.  It  seems  to  me  that 
tbe  natural  and  ordinary  interpretation  of  tbe 
habendum  clause  is  to  create  a  condition  sab- 
sequent,  as  to  tbe  effect  of  which,  in  case  of  a 
failure  to  pei-form  it,  within  a  reasonable  time, 
on  the  part  of  Hughes,  or  his  heirs  or  assigns, 
tbe  estate  granted  might  be  defeated,  at  tbe 
option  of  Mrs.  Davey  or  her  heirs.  The  lan- 
guage of  tbe  clause  is  not  merely  descriptiTe 
of  tbe  consideration  upon  which  tbe  deed  was 
given,  but  qualified  the  conveyance  to  the  ex- 
tent or  in  tbe  manner  named.  Consider- 
ing tbe  purpose  of  the  grant  by  Mrs.  Davey, 
we  could  not,  with  reasonableness  of  construc- 
tion, say  that  tbe  condition  she  imposed  was 
merely  personal  to  Archbishop  Hughes. 

A  careful  consideration  of  these  questions, 
and  no  others  require  discussion  here,  must 
lead  us  to  tbe  conclusion  that  the  appeal  cannot 
be  sustained. 

ThejvdgmetU  tHwuld  be  affirmed^  with  costs. 

All  concur. 


Isaac  BI£RMAN  et  al,  Appti., 

V. 

CITY  MILLS  COMPANY,  Bsipi. 
(vav.Y.iSL) 

1.  An  mxprmm  warraatgr  nuule  without 
authority  bjr  ono  aotini^  mm  aftont  is  not 

ratified  by  adopting  the  sale  and  delivering  the 
goods  without  knowing  of  his  warranty  or  rep- 
resentations, if  there  Is  no  custom  to  make  a 
warranty  on  sales  of  that  kind. 
8.  There  la  an  implied  warraatsr  on  a 
■ale  of  fblt  cloth  knowing  that  it  is  to  be  used 
In  makinir  ulsters  that  tbe  cloth  Is  merchantable 
and  free  from  any  latent  defect  which  would 
make  it  unfit  for  the  purpose  intended. 

(January  19, 1887.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  Judgment  of 
tbe  Court  of  Common  Pleas  for  the  City  and 
County  of  New  York  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  for 
breach  of  warranty  of  certain  cloth.    Reversed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Meesn,  Wolf,  Kohn,  A  Ullman,  for  ap- 
pellants: 

To  Justify  a  nonsuit  no  construction  of  the 
evidence  or  inference  drawn  from  the  fscts 
must  have  warranted  a  conclusion  in  plaintiff's 
favor,  and  the  verdict  of  a  Jury  tbe  other  way 
must  have  been  set  aside  as  against  the  evi- 
dence. 

Wea  V.  Dry  Dock,  B.  B.  d  B.  R.  Co.  119  N. 
Y.  152;  Behberg  v.  Ney>  York,  91  N.  Y.  141, 48 
Am.  Rep.  667;  Stackvs  v.  New  York  0.  ds  H. 
B.  B.  Co.  79  N.  Y.  466;  Qdlvin  v.  New  York. 
112  N.  Y.  229. 

Tbe  sale  to  plaintiffs  was  accompanied  by  an 
express  warranty. 

NoTB.~As  to  an  implied  warranty  of  fitness  of 
property  bought  for  a  special  purpose,  see  tiot€  to 
MoQualdv.BoeB(W1s.)2SL.R.A.187;  also  the  case 
of  White  V.  Oakes  (Me) «  L.  R.  A.  MB. 
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Fairbanke  Canning  Co.  y.  Meizger,  118  N. 
Y.  265;  Hawkine  v.  FemberUm,  51  N.  Y.  198, 
10  Am.  Rep.  595;  Stone  v.  Denng,  4  Met.  161. 

In  a  sale  of  goods  for  a  specified  purpose, 
the  law  presumes  an  implied  warranty  that  the 
goods  sold  were  suitable  for  that  purpose. 

Hoe  V.  Sanborn,  21  N.  Y.  661,  78  Am.  Dec. 
168:  Fairbank  Canning  Co.  v.  Metzger,  118  N. 
Y.  267;  CarUton  v.  Lombard,  A.  <k  Co.  149  N. 
Y.  187. 

In  the  case  of  a  warranty,  express  or  im- 
plied, the  right  to  recover  damages  survives- 
tbe  acceptance  of  the  things  warranted. 

MuUer  v.  Eno,  14  N.  Y.  597;  Day  v.  Pool,  5a 
N.  Y.  417.  11  Am.  Rep.  519;  Brigg  v.  Hilton, 
99  N.  Y.  517.  52  Am.  Rep.  68;  Carleton  v. 
Lombard,  A.  d  Co.  1*9  N.  Y.  187. 

There  is  no  difference  in  regard  to  remedtea 
for  breach  of  warranty,  between  an  executory 
sale  and  one  in  preeeenti. 

Day  V.  Pool,  52  N.  Y.  417, 11  Am.  Rep.  719; 
Brigg  v.  HUUm,  99  N.  Y.  517.  52  Am.  Rep.  68. 

An  agent  to  sell  has  authority  to  warrant. 

Schuehardi  t.  AUen,  68  U.  8.  1  Wall.  859.  IT 
L.  ed.  642;  Wait  t.  Borne,  128  N.  Y.  592; 
Murray  r.  Smith,  4  Daly,  277;  Andrews  r. 
Sneeland,  6  Cow.  854;  MiUmm  v.  Belloni,  84 
Barb.  607;  Knoce  t.  Eden  Mueee  Amerieain  Co. 
148  N.  Y.  441.  81  L.  R.  A.  779;  Mayer  v. 
Dean,  116  N.  Y.  660,  5  L.  R.  A.  540;  WhiUy^ 
Miner,  71  N.  Y.  180.  27  Am.  Rep.  13. 

Mr.  Edward  Hiiiaiaii»  for  respondent: 

The  plaintiffs  failed  to  show  that  Mr.  Nich- 
ols had  authority  to  make  a  contract  of  war- 
ranty that  was  collateral  to  the  contract  of 
sale,  and  was  intended  to  survive  an  accept- 
ance of  the  goods. 

Defendant  was  not  bound  by  Mr.  Nichols^ 
alleged  warranty,  in  the  absence  of  proof  of 
express  authority,'  or  of  a  usage  to  warrant  oa 
such  sales. 

Wait  V.  Borne,  128  N.  Y.  592:  Smith  v. 
Tracy,  86  N.  Y.  79;  Argersinger  v.  Maenaugh- 
ton,  114  N.  Y.  585;  Herring  v.  Skagge,  62  AhL. 
180.  84  Am.  Rep.  4. 

Tbe  court  was  right  in  striking  out  any  tes- 
timony that  tended  to  show  a  warranty  which 
tbe  plaintiffs  bad  not  pleaded. 

De  WiU  V.  Berry,  184  U.  8.  806,  88  L.  ed. 
896. 

The  words  pleaded  do  not  constitute  a  sepa- 
rate contract  of  warranty  collateral  to  the  con- 
tract of  sale. 

Reed  v.  BandaU,  29  N.  Y.  858.  86  Am.  Dec. 
805;  Qaylord  Mfg.  Co.  v.  Allen,  53  N.  Y.  615; 
Studer  v.  meietein,  115  N.  Y.  816.  6L.  R.  A. 
702;  Coplay  Iron  Co.  y.  Pope,  108  N.  Y.  282; 
Carleton  v.  Lombard,  A.  d  Co.  149  N.  Y.  137. 

Tbe  defendant  having  delivered  tbe  very  ma- 
terial which  tbe  plaintiffs  selected,  they  cannot 
hold  the  defendant  liable  for  the  failure  of  the 
felt  to  show  a  strength  which  ;.only  wovea 
goods  poetess. 

Hoe  ▼.  Sanborn,  21  N.  Y.  552,  78  Am.  Dec 
168;  Seitey.  Brewert^  Refrigerating  Maeh.  Go. 
141  U.  B.  510, 85  L.  ed.  837;  De  Witt  v.  Berry,.. 
184  U.  8.  806,  38  L.  ed.  896;  Gentilliy.  Starace, 
188  N.  Y.  140;  Kellogg  Bridge  Co.  y.  Hamilton, 
110  U.  6.  108,  28  L.  ed.  86. 

Even  if  there  bad  been  a  warranty,  yet  that, 
which  tbe  plaintiffs  call  a  defect,  but  which  ia 
really  one  of  the  attributes  of  fulled  goods,  a» 
distinguished  from  woven  good^-was  discov- 

Digitized  by  VjOOQlC 


eoD 


New  Yobk  Coubt  or  AppsALi. 


Jah.» 


arable  upon  the  most  casual  examination,  and 
•the  plaintiffs  were  bound  to  show  that  they 
were  not  aware  of  it. 
'  Carletan  v.  Lombard,  A.  db  Co.  149  N,  Y. 
137;  Studer  v.  BUistein,  115  N.  Y.  816,  5  L. 
R.  A.  702. 

The  plaintiffs  cannot  recover  upon  the  the- 
ory of  an  implied  warranty. 

Even  if  they,  properly,  can  be  allowed  to 
abandon  the  cause  of  action  set  forth  in  their 
■complaint  and  rely  upon  an  implied  warrantv, 
they  accepted  the  eoods,  either  without  mak- 
ing any  tests,  or  else  with  full  knowledge  of 
what  they  now  insist  was  a  defect. 

Brown  v.  Foster,  108  N.  Y.  389;  Studer  v. 
meUtein.  115  N.  Y.  816,  5  L.  R.  A.  708. 

Under  an  implied  warranty,  no  right  of  ac- 
tion could  survive  the  plaintiffs'  acceptance 
and  use  of  the  goods,  unless  the  alleged  de- 
fects were  not  discoverable  by  any  practical 
test,  and  this  the  plaintiffs  have  neither  alleged 
nor  shown. 

CarUton  v.  Lombard,  A.  d  Co.  149  N.  Y. 
137;  Bounce  v.  Bow,  64  N.  Y.  411;  Bargous  v. 
Stone,  5  N.  Y.  78;  Beck  v.  Sheldon,  48  N.  Y. 
^65;  Neaffle  v.  Hart,  4  Lans.  4;  Uart  v.  WriglU, 
17  Wend.  287;  New  York  State  Monitor  Milk. 
Pan  Co,  V.  Remington,  41  Hun.  218;  Meagely 
•v.  Eoyt,  8  Silv.  N.  Y.  424;  Qentilli  v.  Starace, 
138  N.  Y.  140;  Mason  v.  f^dth,  180  N.  Y.  474; 
Day  V.  Pool,  52  N.  Y.  416,  11  Am.  Rep.  719; 
Brigg  v.  Hilton,  99  N.  Y.  517.  52  Am.  Rep.  68; 
Zahriski  v.  Central  Vermont  B.  Co.  131  N.  Y. 
72. 

Assuming,  for  the  purpose  of  the  argument, 
that  the  de^ndant,  as  manufacturer,  impliedly 
warranted  the  goods,  no  breach  of  such  war- 
ranty w&s  shown. 

A  manufacturer's  warranty  is  siitisfied,  if 
the  goods  sold  are  not  unmerchantable  by  rea- 
son of  a  latent  defect  arising  from  the  process 
of  manufacture  or  the  use  of  improper  mate- 
rials. 

CarUton  v.  Lombard,  A.  d  Co.  149  N.  Y. 
137. 

Such  a  warranty,  while  it  covers  defects  that 
are  not  discoverable  on  inspection,  does  not 
cover  visible  or  known  defects. 

Studer  v.  Bleistein,  116  N.  Y.  816,  5  L.  R. 
A.  702. 

Gray-t  J.,  delivered  the  opinion  of  the 
•court: 

The  plaintiffs  brought  this  action  to  recover 
damages  of  the  defendant  for  a  breach  of  war- 
ranty m  the  sale  of  felt  cloths;  and,  as  there 
was  no  written  contract  at  the  time,  it  is  essen- 
tial to  know  the  facts  and  circumstances  under 
which  the  sales  were  made.  The  plaintiffs 
were  engaged  in  business  in  the  city  of  New 
York  as  manufacturers  of  clothing.  The  de- 
fendant, a  Massachusetts  corporation,  was  en- 
gaged in  the  business  of  the  manufacture  and 
sale  of  felt  goods.  The  plaintiffs  alleged  that 
the  defendant,  through  its  law Tullv  authorized 
agent,  had  represented  to  them  that  it  manu- 
factured a  certain  kind  of  cloths,  fit  for  their 
use  in  the  manufacture  of  coats,  and  had  re- 
quested them  to  purchase  some.  They  further 
alleged  that,  relying  on  the  representation, 
they  had  purchased  such  cloths  and  had  man- 
ufactured them  into  clothing;  that  they  subse- 
quently discovered  that  the  cloths  were  "dam- 
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aged,  of  an  inferior  quality,  rotten  and  unfit 
for  any  purpose  whatever/'  and  that  the  de- 
fendant had  concealed  the  defects  from  the 
plaintiffs.  They  alleged  that  the  defect  was  a 
latent  one  and  not  discoverable  by  inspection, 
and  was  indicated  by  wear;  that  many  of  the 
goods  sold  by  the  plaintiffs  had  been  returned 
to  them  and  that  they  had  on  hand  a  number 
of  said  coats,  which  they  had  been  unable  to 
dispose  of.  The  answer  denied  that  the  de- 
fendant had  made  any  representations  to  the 
{)laintiff8,  as  alleged,  and  denied  the  other  al 
egations  of  the  complaint  respecting  the  cloths 
sold,  and  set  up  as  a  defense  that  the  goods 
purchased  by  the  plaintiffs  were  first-class  ar- 
ticles of  their  kind  and  suitable  for  the  manu- 
facture of  low-priced  coats.  Upon  the  trial 
of  the  issues  the  plaintiffs  gave  evidence  that 
they  had  not  purchased  felt  goods  to  be  man- 
ufactured into  clothing  until  they  made  the 
purchases  from  the  defendant,  which  occurred 
in  the  spring  of  1890,  at  the  plaintiff's  place  of 
business  in  New  York.  The  purchase  was 
made  through  a  Mr.  Nichols,  who  showed 
them  a  sample  of  the  cloth  and  stated  that  it 
would  make  a  splendid  ulster;  that  it  wore  like 
buckskin,  and  that  he  had  an  ulster  made  from 
the  goods  which  he  had  worn  for  two  years. 
Up<  n  these  statements,  and  at  the  price  of  f  I 
a  yard,  the  plaintiffs  told  him  that,  "if  be 
could  warrant  the  goods,"  they  could  use  a 
very  large  quantity.  Mr.  Nichols  said  *'he 
would  warrant  it  to  wear,"  and,  thereupon, 
plaintiffs  lold  him  to  send  in  a  few  pieces  of 
the  goods  to  be  made  up  into  a  lot  of  ulster 
samples;  and  orders  were  then  and  subse- 
quently given  for  cloths  to  be  made  up  into 
ulsters  for  the  fall  trade  which  were  filled  by 
the  defendant.  Plaintiffs  ^ve  evidence  that 
they  entirely  relied  upon  Mr.  Nichols*  stete 
ments  as  to  the  quality  of  the  goods  and  had 
no  knowledge  regarding  the  wear  of  the  cloth 
when  manufactured  into  ulsters.  Plaintiffs 
proceeded  with  the  manufacture  of  these 
goods  through  the  summer  months,  to  the  ex- 
tent of  1,826  ulsters  of  which  they  sold  l,0*i7 
throughout  the  country.  Subsequently, ulsters 
were  returned  to  the' plaintiffs  in  a  damaged 
condition,  with  holes  in  them,  or  "broken."  or 
with  'Hender  places"  in  them.  The  number 
of  coats  returned  in  a  damaged  condition  was 
200.  The  custom  of  the  plaintiffs,  when 
goods  were  received,  was  to  examine  them  be- 
fore sending  them  out  to  be  manufactured  into 
garments,  and  then,  when  returned,  the  gar- 
ments are  again  thoroughly  examined.  Wit- 
nesses familiar  with  felts  testified  as  to  how  they 
were  made.and  that.unless  made  with  stocks  or 
fibres  bufficiently  long  to  hold  the  short  stocks 
or  fibres  together,  upon  exposure,  the  stocks 
will  "creep"  or  draw  away  from  each 
other.  They  testified,  upon  examining  the 
ulsters  in  question,  that  the  greater  proportion 
of  the  stocks  from  which  they  were  made  had 
been  short  stocks;  that  after  exposure,  where 
the  felt  is  not  properly  worked,  the  short 
stocks  draw  away  from  the  long  stocks  and 
that  the  breaks  in  these  ulsters  were  attributable 
to  that  cause.  There  was  also  testimony  by  a 
dealer  in  felt  goods  who  was  familiar  with  the 
process  of  manufacturingand  who  had  sold  felt 
goods  for  overcoatings,  thai,  if  made  of  proper 
materials,  they  would  weatvwell,  and  that  the 
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way  of  testing  felt  for  durabilUy  and  quality 
•was  only  by  actual  wear,  unless  "you  try 
«verj  square  inch  of  the  goods."  At  the  con- 
clusion of  the  plaintiff's  evidence,  they  had 
shown  that  the  felt  cloths,  which  they  had 
purchased  of  the  defendant,  when  made  up 
into  these  overcoats  and  sold  to  customers,  had 
proved,  at  least  to  a  certain  extent,  to  be  so  de- 
fective in  their  manufacture,  were  such  ''len- 
der" goods,  that  holes  or  breaks  appeared  in  the 
garments,  and  that  200  of  them  had  been  re 
turned  and  290  were  left  unsold  and  were  of  no 
value.  If  their  evidence  is  to  be  believed, 
these  defects  resulted  from  improper  processes 
of  manufacture  and  were  only  discoverable 
after  exposure  upon  being  worn.  On  behalf 
of  the  defendant, there  was  evidence  to  the  effect 
thati<Iichols  had  never  been  in  its  employ  and 
upon  his  examination,  he  denied  the  rep- 
resentations attributed  to  him  by  the  plaintiffs. 
He  admitted  that  he  had  said  that  this  felt 
cloth  was  a  good  thing  for  an  overcoat  and 
that  he  knew  it  was  to  be  used  for  that  pur- 
pose by  the  plaintiffs.  He  testified  that  he 
was  not  a  manufacturer  of  felts,  and  that  the 
goods  he  sold  to  the  plaintiffs  were  to  be  de- 
livered by  the  defendant.  There  was  also  ev- 
idence for  the  defendant,  given  by  its  superin- 
tendent, that  the  felt  delivered  was  a  reason- 
ably merchantable  article  for  the  price,  and 
that  there  was  an  ordinary  and  easy  test  for  de- 
tecting the  tenderness  of  the  materials  by  pull- 
ing it  in  a  certain  way.  A  manufacturer  of 
felts,  examined  for  the  defendant,  testified 
that  he  attributed  the  "creeping"  in  the  goods 
to  a  great  extent  to  the  rubber  lining  which 
the  plaintiffs  had  added  to  the  coats  m  manu- 
facturing them. 

When  all  the  evidence  was  in.  on  motion  of 
the  defendant,  a  verdict  was  directed  in  its 
favor,  and  the  request  of  the  plaintiffs  for  leave 
to  go  to  the  jury  upon  the  questions  of  fact, 
upon  the  question  of  whether  there  was  an  ex- 
press or  implied  warranty,  and  upon  the  ques- 
tion of  the  damages,  was  denied,  and  an  ex- 
ception was  taken  to  that  denial.  The  general 
term  aflSrmed  the  Judgment  entered  at  the  trial 
term,  and  we  are  required  upon  this  appeal,  as 
the  main  question,  to  consider  the  correctness 
of  the  disposition  made  of  the  case  by  the  trial 
court.  Although  the  plaintiffs  failed  to  sus- 
tain their  allegation  that  the  defendant  had 
made  certain  representations  to  them  respect- 
ing the  goods,  through  an  agent  authorize  to 
make  the  same,  and  therefore  failed  to  establish 
an  express  warranty  on  the  part  of  the  defend- 
ant, their  complaint  contained  by  a  liberal 
construction  a  sufficient  cause  of  action  for  the 
recovery  of  damages  for  the  breach  of  an  im- 
plied warranty  that  the  felt  goods  sold  were  fit 
for  the  plaintiffs'  business  in  the  manufacture 
of  overcoats,  and  that  they  were  merchantable 
and  free  from  any  remarkable  defect.  The 
plaintiffs  proved  no  custom  to  the  effect  that 
fiuch  sales  were  usually  attended  with  a  war- 
ranty, and  therefore,  in  the  absence  of  such 
proof,  and  because  of  the  failure  to  show  any 
express  authorization  by  the  defendant  to 
^'ichols  to  sell,  it  cannot  be  said  that  any  ex- 
press warranty  accompanied  the  sale.  Nor 
did  the  ratification  of  Nichols'  act.  through 
the  ndoption  of  the  sale  by  the  delivery  of  the 
felts,  bind  the  defendant  to  make  good  his 
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warranty,  or  all  of  his  representations.  The 
rule  is  well  settled  that  ratification  must  be 
with  full  knowledge  of  the  agents'  acts.  Even 
if  Nichols  had  been  employed  to  sell  the  goods, 
unless  be  was  given  express  power  to  yrarrant, 
he  could  not  give  a  warranty  which  would 
bind  his  principal;  unless  the  sale  was  one 
which  was  usually  accompanied  with  war- 
ranty.    Smith  V.  Tracy,  86  N.  Y.  79. 

In  Wait  V.  Borne,  123  N.  Y.  592,  we  held 
that,  "the  idea  upon  which  is  founded  the 
right  to  warrant  on  the  part  of  an  agent  to  sell 
a  particular  article,  is  that  he  has  b^n  clothed 
with  power  to  make  all  the  common  and  usual 
contracts  necessary  or  appropriate  to  accom- 
plish the  sale  of  the  article  intrusted  to  him. 
And  if  in  the  sale  of  that  kind  or  class  of  goods 
thus  confided  to  him  it  is  usual  in  the  market 
to  give  a  warranty,  the  agent  may  ffive  that 
warranty  in  order  to  effect  a  sale,  and  the  law 
presumes  that  he  has  such  authority.  If  the 
acent,  with  express  authority  to  sell,  has  no 
actual  authority  to  warrant,  no  authority  can 
be  implied  where  the  property  is  of  a  descrip- 
tion not  usually  sold  with  warranty." 

The  question  here,  however,  is  one  of  a  sale, 
where  the  seller  was  the  manufacturer  of  the 
article  sold,  and  the  contract  being  executory 
in  its  nature  and  for  the  delivery  of  something 
of  a  particular  kind,  there  was  the  implied 
warranty,  or  promise,  that  the  article  to  be 
delivereo  should  be  merchanta43le  and  free 
from  any  remarkable  defect.  Mellor,  J.,  in 
Jone»  V.  JuBt,  L.  R.  8  Q.  B.  197.  after  review- 
ing decisions  illustrative  of  when  the  rule  of 
caveat  emptor  does  or  does  not  apply  in  sales, 
stated  as  one  of  the  results,  as  follows: 
'* Where  a  manufacturer  undertakes  to  supply 
goods  manufactured  by  himself,  or  in  which 
he  deals,  but  which  the  vendee  has  not  had 
the  opportunity  of  inspecting,  it  is  an  implied 
term  in  the  contract  that  he  shall  supply  a 
merchantable  article."  The  same  principle 
was  laid  down  in  Howard  v.  Hoey,  28  Wend. 
850.  85  Am.  Dec.  572,  and  in  Hoe  v.  Sanborn, 
21  N.  Y.  552,  78  Am.  Dec.  163,  with  respect  to 
the  obligation  of  a  seller,  under  an  executory 
contract  to  deliver  an  indeterminate  thing  of  a 
particular  kind,  that  it  shall  be  free  from  any 
remarkable  defect.  In  Kellogg  Bridge  Co.  v. 
Hamilton,  110  U.  S.  108,  28  L.  ed.  86,  after  a 
review  of  the  leading  cases  bearing  upon  the 
point,  it  was  held  that  **when  the  seller  is  the 
maker  or  manufacturer  of  the  thing  sold, 
the  fair  presumption  is  that  he  understood  the 
process  of  its  manufacture,  and  was  cognizant 
of  any  latent  defect  caused  by  such  process 
and  against  which  reasonable  diligence  might 
have  guarded.  .  .  .  When,  therefore,  the 
buyer  has  no  opportunity  to  inspect  the  ar- 
ticle, or  when,  from  the  situation,  inspection 
is  impracticable  or  useless,  it  is  unreasonable 
to  suppose  that  he  bought  on  his  own  Judg- 
ment, or  that  he  did  not  rely  on  the  Judgment 
of  the  seller  as  to  latent  defects  of  which  the 
latter,  if  he  used  due  care,  must  have  been  in- 
formed durtujc:  the  process  of  manufacture.  If 
the  buyer  relied,  and  under  the  circumstances 
had  reason  to  rely,  on  the  Judgment  of  the 
seller,  who  was  the  manufacturer  or  maker  of 
the  article,  the  law  implies  a  warranty  that 
it  is  reasonably  fit  for  the  use  for  which  it  was 
designed,  the  seller  at  the  time  being  informed 
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of  the  purpoie  to  devote  it  to  that  use."  Quite 
lecently,  in  the  case  of  CarUton  v.  Lombard, 
A.  d  Co.  149  N.  Y.  187,  which  was  an .  action 
to  recover  damages  for  the  breach  of  an  exec- 
utory contract  for  the  sale  of  petroleum,  pro- 
duced by  the  defendant  through  certain  manu- 
facturing processes,  we  had  occasion  to  consider 
the  question  of  the  liability  of  the  seller  for 
any  latent  defect  arising  in  the  process  of  the 
manufacture,  and  the  principle  of  the  deci- 
sions in  Boe  v.  Sanborn,  21  N.  Y.  552.  78  Am. 
Dec.  163,  and  in  KelU^g  Biidge  Co.  v.  Hamil- 
ton,  110  U.  S.  108,  28  L.  ed.  86,  was  affirmed. 
We  held  there  that  the  maxim  cateat  emptor 
docs  not  apply  to  the  case  of  a  manufacturer, 
who  sells  goods  of  his  own  manufacture, 
and  that  in  such  a  case  he  is  liable  for  any 
latent  defects  arising  from  the  process  of 
manufacture  or  in  the  use  of  defective  materi- 
als upon  the  ground  of  an  implied  warranty. 
In  Hoe  V.  Sanborn,  21  N.  Y.  652,  78  Am. 
Dec.  168,  Selden,  J.,  commented  upon  this  ex- 
ception to  the  general  rule  and  held  it  to  be  a 
just  one,  using  this  language:  "Wherever  the 
vendor,  therefore,  has  himself  manufactured 
the  article  sold,  or  procured  it  to  be  done  by 
others,  if  honesty  and  fair  dealing  are  ever  to 
be  enforced  by  law,  a  warranty  should  be  im- 
plied." 

The  principles  of  adjudged  cases  apply  to 
the  one  before  us.  The  defendant  was  the 
manufacturer  of  the  article,  which  it  sold  to 
the  plaintiffs,  and  the  circumstances  of  the 
case  were  such  as  to  imply  a  promise  on  its  part 
that  the  article,  which  ft  manufactured  and 
delivered  to  the  plaintiffs,  should  be  free  from 
any  latent  defect.  It  was  under  the  obliga- 
tion to  furnish  an  article,  not  of  the  higher 
quality  necessarily,  but  one  that  was  merchant- 
able and  free  from  any  remarkable  defect  lois- 
Ing  from  the  process  of  manufacture.  Al- 
though there  is  no  evidence  that  Nichols  was 
expressly  empowered  to  represent  the  defend- 
ant in  the  transaction,  the  adoption  of  his  as- 
sumed agency  to  sell  its  product  charged  it 
with  knowledge  of  the  use  to  which  that  prod- 
uct was  to  be  put,  and  imposed  the  duty  of 
delivering  goods  which  should  be  merchant- 
able and  reasonably  fit  for  that  use  and  a  con- 
sequent liability  for  a  failure,  attributable  to 
defects  in  the  processes  of  manufacture  or  in 
the  materials  employed.  We  must  differ  with 
the  general  term  in  the  supposition,  as  ex- 

Sressed  in  the  opinion,  that  there  was  no  evi- 
ence  that  the  goods  could  not  be  made  into 
coats  which  would  stand  the  wear  of  ordinary 
felt  cloths,  and,  therefore,  that  it  was  not 
shown  that  the  goods  were  unmerchantable; 
and  in  the  further  supposition  that  the  strength 
of  the  goods  could  have  been  tested  in  the 
ordinary  manner,  and  that  there  was  no  latent 
defect  discoverable  upon  use.  The  learned 
iustices  have  overlooked  the  evidence  in  be- 
half of  the  plaintiffs  in  these  respects.  To  be 
sure,  that  may  have  been  the  effect  of  the  evi- 
dence introduced  on  behalf  of  the  defendant; 
but  it  was  in  conflict  with  the  plaintiffs'  evi- 
dence. If  the  evidence  of  the  plaintiffs  is  to  be 
believed,  the  defendant  improperly  manufact- 
ured the  felt  cloth,  or  certainly  some  of  it, 
which  was  delivered  to  the  plaintiffs,  by  using 
what  was  called  too  short  stock,  or  shoddy;  as 
a  consequence  of  which  the  cloth  was  "tendei" 
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and  "uneven"  and  liable  to  separate,  and^ 
"breaks,"  or  holes,  would  appear  upon  ex- 
posure by  wear.  The  evidence  tended  to  show, 
on  behalf  of  the  plaintiffs,  that  the  defect  in* 
the  cloth  was  not  discoverable  upon  inspec- 
tion, and  could  not  be  tested  as  to  its  durabil- 
ity and  quality,  except  by  actual  wear.  The 
use  of  improper  stock  in  the  manufacture  of 
the  cloth  miffht  onlv  make  it  tender  and  un- 
serviceable in  particular  places,  and,  there- 
fore, this  was  not  a  case  where  the  plaintiffs 
could  be  said  to  have  been  concluded  by  their 
acceptance  and  retention  of  the  cloth  for  manu- 
facturing into  ulsters.  The  obligation  of  the 
defendant  would  survive  the  plaintiffs'  accept- 
ance of  the  goods,  if  the  latent  defects  were 
not  discoverable  upon  inspection.  Upon  alk 
the  evidence,  the  case  should  have  been  %w\y- 
mitted  to  the  jury  to  determine  whether  there 
had  been  a  breach  of  an  implied  warranty  that 
the  felt  cloth  should  be  merchantable.  It  was 
for  them  to  say  whether  it  was  unmerchant- 
able and  unfit  for  plaintiffs'  purposes  because 
of  the  use  of  defective  material,  and,  if  they 
believed  the  evidence  to  that  effect  and  that 
the  defect  was  not  discoverable  by  the  plain- 
tiffs upon  the  usual  and  ordinary  inspection 
and  tests  in  such  cases,  they  would  be  justified 
in  awarding  damages  to  the  plaintiffs,  meas- 
ured by  the  loss  shown  by  them  to  have  been 
actually  sustained  in  the  return  upon  their 
hands  of  defective  ulsters,  as  well  as  in  the 
manufactured  coats  left  on  hand,  if  unsalable 
because  valueless  through  defects  in  the  mate- 
rial from  which  made. 

For  the  error,  therefore,  committed  by  the 
trial  court  in  directing  a  verdict  for  the  de- 
fendant, there  must  be  anew  trial  of  the  issues, 
wherein  the  cause  may  be  submitted  to  the 
jury  upon  the  evidence.  8ome  of  the  rulings 
upon  the  admission  and  rejection  of  evidence 
are  open  to  the  criticism  of  excessive  strict- 
ness against  the  plaintiffs,  if  not  actually  erro- 
neous; but  as  there  must  be  a  new  trial  they 
will  not  be  discussed. 

The  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 


Charles   CURRAN,   Bespt., 

V. 

Louis  GALEN,  President  of  Brewery  Work- 
ingmen's  Local  Assembly,  et  al.,  Apptt. 

a52N.Y.83.) 

An  aipreement  between  a  labor  associa- 
tion  and  an  employers'  association 

that  all  employees  of  the  members  of  the  latter 
assoolatlon  shall  be  members  of  the  former  asso- 
ciation, and  that  no  employee  shall  work  for  a 


Note.— As  to  liability  for  oaasioff  the  discharge 
of  an  employee,  see  note  to  Boysen  v.  Thorn  (GaL> 
21  L.  R.  A.  288;  also  Rayorof t  v.  Tayntor  (Vt)  88  L. 
B.  A.  226. 

For  patrol  by  strikers  to  prevent  the  employment 
of  others,  see  Vegelahn  v.  Guntoer  (Mass.)  36 L.  R. 
A.  722. 

As  to  the  rifrht  of  an  employer  to  prevent  his  eaw 
ployees  from  beinir  members  of  a  labor  union,  ses 
State  V.  Julow  (Mo.)  29  L.  R.  An.257. 
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kmger  period  tban  four  weeks  without  becomiofc 
a  member,  to  Illegal  and  oonstltutesno  defeuaeto 
an  action  for  eonsptracy  by  an  employee  wbo  to 
dtocbarired  In  pursuance  of  suob  agreement  be- 
cause of  bto  refusal  to  become  a  member  of  the 
labor  association. 

(March  2, 1807.) 

APPEAL  by  defendaDts  from  a  Judgment  of 
the  QeDeral  Term  of  the  Supreme  Court, 
Fifth  Departmeut,  affirming  a  judgment  of  a 
Special  Term  for  Monroe  County  which  sus- 
tained a  demurrer  to  the  answer  in  an  action 
to  recover  damages  for  conspiracv  which  re- 
sulted in  the  discharge  of  plaintiff  from  his 
employment    Affirmed. 

Statement  bv  the  Court  t 

The  plaintiff  demands  damages  against  the 
defendants  for  having  confederated  and  con- 
spired together  to  injure  him  by  taking  away 
his  means  of  earning  a  livelihood  and  prevent- 
ing him  from  obtaining  employment.  He  sets 
oat  In  his  complaint  that  he  was  an  engineer 
by  trade,  and  that,  previously  to  the  acts  men- 
tioned, he  was  earning,  by  reason  of  his  trade, 
a  large  income,  and  halo  constant  employment 
at  remunerative  wages.  He  sets  forth  the  ex- 
istence of  an  unincorporated  association  in  the 
city  of  Rochester,  where  he  was  a  resident, 
called  the  Brewerv  Workingmen's  Local  As- 
sembly, 1,796,  Enfehts  of  Labor,  which  was 
composed  of  workingmen  employed  in  the 
brewing  business  in  that  city,  and  was  a 
branch  of  a  national  organization  known  as 
the  Knights  of  Labor.  He  alleges  that  it  as- 
sumes to  control  by  its  rules  and  regulations 
the  acts  of  its  members  in  relation  to  that  trade 
and  employment,  and  demands  and  obtains 
from  its  members  implicit  obedience  in  relation 
thereto.  Plaintiff  then  alleges  in  his  complaint 
that  the  defendants  Grossberger  and  Watts 
wron^ully  and  maliciously  conspired  and 
combmed  together,  and  with  the  said  local  as- 
sembly, for  the  purpose  of  injurine  him  and 
taking  away  his  means  of  earning  a  livelihood, 
in  the  following  manner,  to  wit:  That  in  the 
month  of  November,  1890,  Grossberger  and 
Watts  threatened  the  plaintiff  that  unless  he 
would  join  said  local  assembly,  pay  the  initia- 
tion fee,  and  subject  himself  to  its  rulecT  and 
regulations,  they  and  that  association  would 
obtain  plaintifTs  discharge  from  the  employ- 
ment in  which  he  then  was,  and  would  make 
it  impossible  for  him  to  obtain  any  employ- 
ment in  the  city  of  Rochester  or  elsewhere, 
unless  he  became  a  member  of  said  association. 
In  pursuance  of  that  conspiracy,  upon  plain- 
tiff's refusing  to  become  a  member  of  said 
association.  Grossberger  and  Watts  and  the 
association  made  complaint  to  the  plaintiff's 
employers,  and  forced  them  to  discharge  him 
from  their  employ,  and,  by  false  and  miuicious 
reports  in  regard  to  him,  sought  to  briuff  him 
into  ill  repute  with  members  of  his  trade  and 
employers,  and  to  prevent  him  from  prosecut- 
ing his  trade  and  earning  a  livelihood.  The 
answer,  in  the  first  place,  admitted  all  that  was 
alleged  in  respect  to  the  organization  of  the 
local  assembly,  as  to  how  it  was  composed, 
and  as  to  its  beiog  a  branch  of  the  national 
organization  of  the  Knights  of  Labor,  and  as 
to  its  assuming  to  control  the  acts  of  its  mem- 
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bers,  and  to  demand  from  them  implicit  obedi- 
ence. It  then  denies,  generally  and  specific- 
ally, each  aod  every  other  allegation  in  the 
complaint.  As  a  second  and  separate  answer 
and  defense  to  the  complaint,  the  defendants 
set  up  the  existence  in  the  city  of  Rochester  of 
the  Ale  Brewers'  Association,  and  an  agree- 
ment between  that  association  and  the  local  as- 
sembly  described  in  the  complaint,  to  the 
effect  that  all  employees  of  the  brewery  com- 
panies belonging  to  the  Ale  Brewers'  Associa- 
tion * 'shall  be  members  of  the  Brewery  Work- 
ingmen's Local  Assembly,  1,796,  Knights  of 
Labor,  and  that  no  employee  should  work  for 
a  longer  period  than  four  weeks  without  be- 
cominf^  a  member."  They  alleged  that  the 
plaintiff  was  retained  in  the  employment  of 
the  Miller  Brewing  Company  "for  more  than 
four  weeks  after  he  was  notified  of  the  pro- 
yisions  of  said  agreement,  requiring  him  to  be- 
come a  member  of  the  local  assembly;"  that 
defendants  requested  plaintiff  to  become  a 
member,  and,  upon  his  refusal  to  comply, 
"Grossberger  and  Watts,  as  members  of  said 
assembly,  and  as  a  committee  duly  appointed 
for  that  pnrpose.  notified  the  officers  of  the 
Miller  Brewing  Company  that  plaintiff,  after 
repeated  requests,  had  reused  for  more  than 
four  weeks  to  become  a  member  of  said  as- 
sembly;" and  that  "defendants  did  so  solely  in 
pursuance  of  said  agreement,  and  in  accord- 
ance with  the  terms  thereof,  and  without  in- 
tent or  purpose  to  injure  plaintiff  in  any  way.** 
The  plaintiff  demurred  to  the  matter  set  up  as 
a  separate  defense  to  the  complaint,  upon  the 
ground  that  it  was  insufficient,  in  law,  upon 
the  face  thereof.  The  special  term  and  gen- 
eral term  have  sustained  the  demurrer,  and  the 
question  is  whether  this  matter  set  up  by  way 
of  special  defense  is  sufficient  to  exonerate  the 
defendants  from  the  charge  made  in  the  com- 
plaint, of  a  conspiracy  to  injure  the  plaintiff 
and  to  deprive  him  of  the  means  of  earning  his 
livelihood. 

Mr.  WlUUm  A.  SuiherUnd,  with  Mr. 
D.  C.  Feel^,  for  appellants: 

It  is  not  claimed  that  the  plaintiff  was  em- 
ployed by  the  Miller  Brewing  Company  for 
any  specified  term,  or  that  his  employer  com- 
mitted any  breach  of  contract  in  dispensing 
with  his  services. 

If  the  plaintiff  was  under  contract  for  a  period 
which  had  not  expired,  and  hence  was  dis- 
charged from  employment  in  violation  of  his 
contract,  his  remedy  was  against  his  employer, 
and  not  against  the  defendants. 

VickoTS  V.  Wileoeks,  8  East,  1;  MorrU  v. 
Lanodale,  2  Bos.  &  P.  284;  KendaU  v.  Stone, 
6  N.  Y.  14:  Beach  v.  Ranney,  2  Hill,  809; 
Btiiler  v.  Kent,  19  Johns.  228,  10  Am.  Dec. 
219;  Oraine  v.  Petrie,  6  Hill,  522,  41  Am. 
Dec.  785;  Lowery  v.  Western  U.  Tdeg,  Co.  60 
N.  Y.  198.  19  Rep.  154. 

Assuming  that  the  plaintiff  was  employed 
from  day  to  day  so  that  the  Miller  Brewing 
Company  could  discontinue  his  services  with- 
out breach  of  contract,  the  second  defense  is  a 
good  answer. 

Bohn  Mfg.  €h.  T.  Eottie,  54  Minn.  228,  21 
L.  R.  A.  887. 

Mr.  A.  O.  Warren,  for  respondent: 

A  contract  cannot  be  set  up  as  a  defense  to 
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an  action  for  dfiTnagea  resulting  from  the  car- 
raring  out  of  such  coniraci,  when  the  plaintiff 
in  such  action  is  not  a  party  to  the  contract. 

State  ▼.  Opdi/ke  (Conn.)  cited  in  Wright, 
Criminal  Conspiracy,  p.  176. 

The  rights  of  workmen  are  conceded,  but 
the  rights  of  free  will  and  freedom  of  action 
within  the  limits  of  the  law  are  also  secured 
equally  to  the  masters. 

Queen  y.  liowlands,  17  Q.  B.  671. 

An  act  which  is  in  itself  illegal  cannot  be 
legalized,  not  alone  as  to  the  parties,  but  also 
as  to  others,  bv  a  contract  to  do  the  thing 
which  the  law  forbids. 

Snow  ▼.  Wheeler.  118  Mass.  179. 

Per  Curiam: 

In  the  decision  of  the  question  before  us  we 
have  to  consider  whether  the  agreement  upon 
which  the  defendants  rely  in  defense  of  this 
action,  and  to  justify  their  part  in  the  dis- 
missal of  the  plaintiff  from  his  employment, 
was  one  which  the  law  will  regard  with  favor 
and  uphold  when  compliance  with  its  require- 
ments is  made  a  test  of  the  individual's  right 
to  be  employed.  If  such  an  agreement  is  law- 
ful, then  it  must  be  conceded  that  the  defend- 
ants are  entitled  to  set  it  up  as  a  defense  to  the 
action,  forasmuch  as  they  allege  that  what  they 
did  was  in  accordsnce  with  its  terms.  In  the 
general  consideration  of  the  subject,  it  must  be 
premised  that  the  organization  or  the  co-opera- 
tion of  workingmen  U  not  against  any  public 
policy.  Indeed,  it  must  be  regarded  as  having 
the  sanction  of  law  when  it  is  for  such  legiti- 
mate purposes  as  that  of  obtaining  an  advance 
in  the  rate  of  wages  or  compensation,  or  of 
maintaining  such  rate.  Penal  Code,  i^  170. 
It  is  proper  and  praiseworthy,  and  perhaps 
falls  within  that  general  view  of  human  society 
which  perceives  an  underlving  law  that  men 
should  unite  to  achieve  that  which  each  by 
himself  cannot  achieve,  or  can  achieve  less 
readily.  But  the  social  principle  which  justi- 
fies such  organizations  is  departed  from  when 
they  are  so  extended  in  their  operation  as  either 
to  intend  or  to  accomplish  injury  to  others. 
Public  policy  and  the  interests  of  society  favor 
the  utmost  freedom  in  the  citizen  to  pursue  his 
lawful  trade  or  calling,  and  if  the  purpose  of 
an  organization  or  combination  of  working- 
men  be  to  hamper  or  to  restrict  that  freedom, 
and,  through  contracts  or  arrangements  with 
employers,  to  coerce  other  workingmen  to  be- 
come members  of  the  organization  and  to  come 
under  its  rules  and  condttions,  under  the  pen- 
alty of  the  loss  of  their  positions  and  of  de- 
privation of  employment,  then  that  purpose 
seems  clearly  unlawful,  and  militates  against 
the  spirit  of  our  government  and  the  nature  of 
OUT  institutions.  The  effectuation  of  such  a 
purpose  would  conflict  with  that  principle  of 
public  policy  which  prohibits  monopolies  and 
exclusive  privileges.  It  would  tend  to  deprive 
the  public  of  the  services  of  men  in  useful  em- 
ployments and  capacities.  It  would,  to  use 
the  language  of  Mr.  Justice  Barrett  in  People, 
QiU,  V.  Smith,  5  N.  Y.  Crim.  Rep.  618,  "im- 
poverish  and  crush  a  citizen  for  no  reason  con- 
nected In  the  slightest  degree  with  the  advance- 
ment of  wages  or  the  maintenance  of  the  rate." 
Every  citizen  is  deeply  interested  in  the 
•  strict  maintenance  of  the  constitutional  right 
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freely  to  pursue  a  lawful  vocation  under  con- 
ditiona  equal  as  to  all,  and  to  enjoy  the  fruits 
of  his  labor,  without  the  imposition  of  any 
conditions  not  required  for  the  general  welfare 
of  the  community.  The  candid  mind  should 
shrink  from  the  results  of  the  operation  of  the 
principle  contended  for  here;  for  there  would 
certainly  be  a  compulsion  or  a  fettering  of  the 
individual  glaringly  at  variance  with  that  free- 
dom in  the  pursuit  of  happiness  which  is  be- 
lieved to  be  guaranteed  to  all  by  the  provisions 
of  the  fundamental  law  of  the  state.  The 
sympathies  or  the  fellow  feeling  which,  as  a 
social  principle,  underlies  the  association  of 
workingmen  for  their  common  benefit,  are  not 
consistent  with  a  purpose  to  oppress  the  indi- 
vidual who  prefers  bv  single  effort  to  gain  bis 
livelihood.  If  organization  of  workingmen  is 
in  line  with  good  government,  it  is  because  it 
is  intended  as  a  legitimate  instrumentality  to 
promote  the  common  good  of  its  members.  If 
it  militates  against  the  general  public  interest, 
if  its  powers  are  directed  towards  the  repres- 
sion of  individual  freedom,  upon  what  princi- 
ple shall  it  be  justified  ?  In  Q^een  v.  Rowlande, 
17  Q.  B.  671.  the  quesu'on  involved  was  of  the 
right  by  combination  to  prevent  certain  work- 
ingmen from  working  for  their  employers, 
and  thereby  to  compel  the  latter  to  make  an 
alteration  in  the  mode  of  conducting  their 
business.  The  court  of  Queen's  bench,  upon 
a  motion  for  a  new  trial  for  misdirection  of  the 
jury  by  Mr.  Justice  Erie  below,  approved  of 
his  charge,  and  we  quote  from  his  remarks. 
He  instructed  the  jury  that  "a  combination  for 
the  purpose  of  injuring  another  is  a  combina- 
tion of  a  different  nature,  directed  personally 
against  the  party  to  be  injured,  and  the  law 
allowing  them  to  combine  for  the  purpose  of 
obtaining;  a  lawful  benefit  to  themselves  gives 
no  sanction  to  combinations  which  have  for 
their  immediate  purpose  the  hurt  of  another. 
The  rights  of  workmen  are  conceded;  but  the 
exercise  of  free  will  and  freedom  of  action, 
within  the  limits  of  the  law,  is  also  secured 
equally  to  the  masters.  The  intention  of  the 
law  is  at  present  to  allow  either  of  them  to  fol- 
low the  dictates  of  their  own  will  with  respect 
to  their  own  actions  and  their  own  property, 
and  either,  I  believe,  has  a  right  to  study  to 
promote  his  own  advantage,  or  to  combine 
with  others  to  promote  their  mutual  advan- 
tage." The  organization  of  the  local  assembly 
in  question  by  the  workingmen  in  the  breweries 
of  the  city  of  Rochester  may  have  been  per- 
fectly lawful  in  its  general  purposes  and  meth- 
ods, and  may  otherwise  wield  its  power  and 
infiuence  usefully  and  justly,  for  all  that  ap- 
pears. It  is  not  for  us  to  say,  nor  do  we  in- 
tend to  intimate,  to  the  contrary:  but  so  far  as 
a  purpose  appears  from  the  defense  set  up  to 
the  complaint  that  no  employee  of  a  brewing 
company  shall  be  allowed  to  work  for  a  longer 
period  than  four  weeks  without  becoming  a 
member  of  the  Workingmen's  Local  Assembly, 
and  that  a  contract  between  the  local  assembly 
and  the  Ale  Brewers'  As.sooiation  shall  be 
availed  of  to  compel  the  discharge  of  the  in- 
dependent employee,  it  is,  in  effect,  a  threat  to 
keep  persons  from  working  at  the  particular 
trade,  and  to  procure  their  dismissal  from  em- 
ployment. While  it  may  be  true,  as  argued, 
that  the  contract  was  entered^nto,  on  the  part 
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of  the  Ale  Brewers*  Association,  with  the  ob- 
ject of  avnidiog  disputes  and  conflicts  with  the 
workiDgmen's  organization,  that  feature  and 
such  an  intention  cannot  aid  the  defense,  nor 
legalize  a  plan  of  compeliing  workingmen  not 
in  affiliation  with  the  organization  to  join  it, 
at  the  peril  of  being  deprived  of  their  employ- 
ment and  of  the  means  of  making  a  livelihood. 
In  our  judement,  the  defense  pleaded  was  in- 
sufficient, in  law,  upon  the  face  thereof,  and 
therefore  the  demurrer  thereto  was  properly 
sustained. 

The  jtufgment  appealed  from  ehould  be  qf- 
firmed,  with  costs. 

Ail  concur,  except  Hainphi*  J.,  not  fitting. 


Lorenz  REICH,  Appt., 

William  F.  COCHRAN,  BupL 
061  N.Y.  la.) 

1.  A  JoA^gment  by  defkidt  In  a  siiniiuury 
proceeding  by  a  landlord  for  nonpaymeDt  of 
rent  will  defeat  an  action  pendinsr  In  another 
oourt  by  the  tenant  to  have  the  lease  adjadred 
to  be  a  mortgage  and  surrendered  up  and  can- 
eeled  on  the  ground  of  usury. 

8.  A  sllpalaAlon  bjr  a  party  to  a  aiiit 
that  a  wimmary  prooeetUnir  was  instl- 
tvted  by  a  landlord  for  tbe  dispossession  of  bis 
tenant,  wtaioh  resulted  in  a  Judgment  In  favor  of 
the  petitioner,  will  preclude  tbeoDeeoterlDg  Into 
tbe  stipulation  from  denying  that  the  judgment 
was  proper  and  valid. 

(Beoember  1, 1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  Judgment  of  a 
special  term  for  New  Tork  County  dismiss- 
ing a  bill  to  have  a  lease  declared  a  mortgage 
tM  canceled  on  the  ground  of  usury.  Afflrrned. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Deles  MeCurdyt  with  Meeere,  Van- 
derpeelt  Cuain^t  A  Ooodwin,  for  appel- 
lant: 

When  the  second  action  between  the  parties 
is  upon  a  different  claim  or  demand  the  rule 
is,  that  a  former  judgment  is  not  a  bar  as  to 
all  matters  which  might  have  been  litigated 
and  decided  therein  (but  were  not):  but  that  in 
the  second  action  such  former  judgment  is  a  bar 
only  as  to  the  material  and  essential  facts  which 
were  actually  put  in  issue  in  the  former  ac- 
tion and  litigated  and  Decessarily  determined 
therein  in  order  to  support  the  ludgment. 

An  estoppel  cannot  be  created  by  argument 
or  inference.  It  must  be  "certain  to  every  in- 
tent." 

RueeeUy.  Place,  94  U.  S.  610,  24  L.  ed.  216; 
Betl  V.  Mernfield,  109  N.  Y.  202:  BiseeU  v. 
Spring  VaUey  Twp.  124  U.  8.  22o,  281.  31  L. 
ed.  411,414;  House  Y.  Lockwood,  187  N.  Y.  259; 
CnmweU  v.  Sac  County,  94  U.  S.  861. 24  L.  ed. 
196;  Reynolds  v.  Stockton,  140  U.  8.  254,  85  L. 
ed.  464;  Bigelow,  £stoppel,  5th  ed.  p.  152. 

Nora.— As  to  what  questious  are  settled  by  a 
Judgment,  see  also  Wiese  v.  SaD  Frandsoo  Musical 
Fund  Boa  fCal.)  7  L.  B.  A.  677,  and  noU, 
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The  question  is  not  what  the  court  might 
have  decided,  but  what  it  did  decide. 

Smith  y.  Brunewiek,  80  Me.  189;  Toung  ▼. 
Pritehard,  76  Me.  618;  Daggett  v.  Daggett,  148 
Mass.  616.  621:  Foye  v.  Patch,  182  Mass.  105; 
Henderson  v.  Henderson,  8  Hare,  100;  Porter  y. 
Wagner,  86  Ohio  St.  471;  Riverside  Co.  v. 
Townshend,  120  Dl.  9;  Shaw  ▼.  Broadbent,  129 
N.  Y.  114;  LewU  ▼.  Ocean  Naf>.  db  P.  0.125  N.  ' 
Y.  841;  RueseU  y.  Place,  94  U.  8.  606. 24  L.  ed. 
214;  Burkn  y.  Shannon,  99  Mass.  200,  96  Am. 
Dec.  788;  CromweUy.  Sac  County,  94  U.  8. 
851.  24  L.  ed.l95. 

It  is  of  the  essence  of  estoppel  that  it  should 
be  certain. 

Rus»ell  y.  Place,  94  U.  8.  606,  24  L.  ed.  214; 
Burlen  y.  Shannon,  99  Mass.  200,  96  Am.  Dec. 
788;  Leuds  y.  Ocean  Nav.  A  P.  Co.  125  N.  Y. 
841:  8hau>  y.Broadbent,  120  N.  Y.  114;  BisseU 
y.  Spring  VaUey  Twp,  124  U.  8.  281,  81  L.  ed. 
414. 

If  upon  the  fact  of  the  record  anything  i» 
left  to  conjecture  as  to  what  was  necessarily 
involved  and  decided,  there  is  no  estoppel  in 
it  when  pleaded,  and  nothing  conclusive  in  it 
when  oflrered  as  evidence. 

Russell  V.  Place,  94  U.  8. 606,  610,  24  L.  ed. 
214,  216;  PeopU,  Bridgeman,  y.  HaU,  104  N.  Y, 
170;  Thomson  v.  Sanders,  118  N.  Y.  252;  Kil- 
ander  v.  Hooter^  111  Ind.  10;  Bigley  v.  Jones, 
114  Pa.  610;  SkoweU  v.  Hastings,  69  Vt.  494^ 
69  ^m.  Rep.  748;  BaUou  v.  Billings,  186  Mass. 
807;  Doidey  y.  Potter,  140  Mass.  49;  P?iiUiDS  v. 
Root,  68  Wis.  128;  Hopkins  v.  Lee,  19  U.  8. 
6  Wheat.  109,  5  L.  ed.  218:  Waitey.  TeHers^ 
86  Ean.  604;  Qitmer  v.  Morris,  80  Fed.  Rep. 
476;  Belden  y.  SUiU,  108  N.  Y.  1;  StoweU  y. 
Chamhfrlain,  60  N.  Y.  272;  MaUoney  v.  Horan„ 
49  N.  Y.  116:  Bor&r  v.  Chapman,  119  U.  8. 687, 
30  L.  ed.  682;  Minneapolis  Agri.  d  Mechani- 
cal Asso,  y.  Canfield,  121  U.  8.  295,  308,  80  L. 
ed.  962.  966;  MUne  y.  Deen,  121  U.  8.  525, 80 
L.  ed.  980. 

In  every  case  where  the  estoppel  of  a  former 
judgment  has  been  said  to  extend,  not  only  to 
the  matters  litigated  and  decided  therein,  but 
to  all  matters  which  might  haye  been  litigated 
and  determined  therein,  the  second  action  be- 
tween the  parties  has  been  upon  tbe  same 
claim  or  oemand  adjudicated  upon  in  the 
former  action—the  two  causes  of  action  were 
identical;  the  very  same  point  or  question  at 
issue  in  the  second  action  having  been  a  ma- 
terial and  essential  point  or  question  in  issue 
in  the  former  action  and,  therefore  actually  de- 
termined by  the  judgment  therein. 

Jtn-dan  y.  Van  Epps,  85  N.  Y.  427;  Patrick 
y.  Shaffer,  94  N.  Y.  423;  Qriffln  y.  Long  Is- 
land R  Co.  102  N.  Y.  449;  Dunham  v.  Bow- 
ers, 77  N.  Y.  76.  88  Am.  Rep.  570;  Clem- 
ens v.  Clemens,  87  N.  Y.  69;  Bloomer  v. 
Sturges,  58  N.  Y.  168;  Brown  y.  New  Tork,  66 
N.  Y.  885:  Jarvis  v.  Drigg^^  69  N.  Y.  143;  Pray 
V.  Hegeman,  98  N.  Y.  851;  Campbell  Print- 
ing Press  d  Mfg.  Co.  v.  Walker,  114  N. 
Y.  7;  Embury  y.  Conner,  8  N.  Y.  511.  63  Am. 
Dec.  825:  Castiey.  Noves.  14  N.  Y.  829:  Belly. 
Merrifield,  109  N.  Y.  202;  Hymes  v.  Estey.  116 
N.  Y.  501;  Dotyy.  Brawn,  4  N.  Y.  71,  53  Am. 
Dec.  350:  Gardner  v.  Buekbee,  8  Cow.  120.  15 
Am.  Dea  256;  Camp')eUy.  Butts,  8  N.  Y.  178. 

The  cause  of  action  in  the  supreme  court  is 
not  upon  the  same  claim  or  demand  presented 
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in  the  petition  in  the  district-court  proceeding 
— ^the  causes  of  action  are  not  identical— and 
DO  fact  in  issue  in  the  supreme-court  case  was 
distinctly  pleaded,  or  put  in  issue^  as  a  mate- 
rial and  essential  fact  m  the  district  court  pro- 
ceeding and  there  tried  and  necessarily  de- 
cided between  the  parties,  upon  such  issue,  in 
order  to  uphold  the  Judgment  therein. 

It  is  not  what  the  party  omits  to  plead,  but 
what  he  does  plead,  which  thereafter  estops  him 
from  pleading  it  anew  and  haying  that  same 
fact  tried  again. 

BbwUtt  V.  TarU,  10  C.  B.  N.  8. 818;  Davis  y. 
Hedges,  L.  R.  6  Q.  B.  687;  Caird  v.  Mass,  L.  R. 
88  Oh.  Diy.  22;  Ouiram  y.  Moretoood,  8  East, 
846;  Dam  y.  Brown,  04  U.  8.  428,  24  L.  ed. 
207. 

It  must  appear,  either  by  the  record  in  that 
suit  or  by  extrinsic  evidence,  that  the  precise 

?[uestion  was  raised  and  determined  in  the 
ormer  suit,  and  this  burden  rests,  of  course, 
with  the  party  who  endeavors  to  make  use  of 
the  judgment  as  conclusive  evidence  upon  that 
point. 

BeU  y.  MetrifiM,  100  N.  Y.  202;  Russell  y. 
Place,  04  U.  8.  606,  24  L.  ed.  214;  BisseU  v. 
SpHng  Valley  Ttop.  124  U.  8.  281,  81  L.  ed. 
414. 

Merely  to  allege,  without  denial,  that  a  writ- 
ten instrument  exists,  and  that  by  its  terms 
something  is  due  thereon,  and  to  produce  the 
paper  as  proof  of  these  two  facts,  falls  far 
short  of  raising  the  issue  of  the  validity  or  in- 
yalidity  of  the  instrument;  nor  does  it  so  draw 
in  question  the  validity  of  the  instrument,  and 
the  particular  fact  upon  which  its  validity  or 
inyauidity  depends,  that  a  court  has  power  to 
conclusively  decide  that  fact,  as  an  issue  raised 
between  the  parties. 

Code  Civ.  Proc.  §  068;  KingY.  Chase,  15  N. 
H.  0,  41  Am.  Dec.  675;  Florida  0.  B,  Co.  y. 
JSchutU,  108  U.  8.  148,  26  L.  ed.  886;  Wood  y. 
Jackson,  8  Wend.  0,  22  Am.  Dec.  608;  BisseU  v. 
Kellogg,  60  Barb.  617;  Bouse  v.  Lockwood,  187 
N.  Y.250;  Leonard  v.  Whitney,  109  Mass.  266; 
Palmers,  Hussey,  87  N.  Y.  303;  Town  v.  Lam- 
phere,  84  Vt.  865;  Church  v.  Chapin,  85  Vt.  223; 
Wiihington  y.  Warren,  12  Met.  114;  Burlenr. 
Shannon,  14  Gray,  488,  99  Mass.  200.  96  Am. 
Dec.  788;  Burns  v.  MoneU,  26  N.  Y.  8.  R.  942; 
Melniyre  v.  Slorey,  80  111.  127;  Hunter  y.  Da- 
vis, 19  Ga.  418;  Morse  y.  Elms,  181  Mass.  151. 

If  the  particular  fact  was  not  in  issue  in  the 
suit— either  in  the  technical  sense  of  an  issue 
framed  and  presented  by  the  pleadings,  or  as 
the  decisive  fact  in  the  case,  the  one  actually 
litigated  and  which  really  determined  the  re- 
sult— ^it  is  not  conclusively  established  by  the 
judgment  therein  so  as  to  create  an  estoppel  as 
to  that  fact  in  another  suit  on  a  diflferent  de- 
maod,  although  that  particular  fact  may  have 
been  expressly  or  impliedly  involved  in  the 
former  judgment. 

8\oeetY.  TuUle,U'S,Y.  465;  CampbeUv,  Con- 
solus,  26  N.  Y.  613;  MaUoney  y.  Horan,  49  N. 
Y.  Ill,  10  Am.  Rep.  886;  House  y.  Lockwood, 
187  N.  Y.  268;  Burton  v.  Barlow,  55  Vt.  484; 
Com,  y.  Sutherland,  109  Mass.  842;  Meredith  v. 
SantaClaraMining  Asso.  56  Cal.  178;  Bentley 
y.  (/Bryan,  111  111.  68;  Matthews  v.  Duryee, 
45  Barb.  69;  Eastman  v.  PorUr.H  Wis.  40; 
Fdton  v.  Smith,  88  Ind.  149,  45  Am.  Rep. 
464;  FairchOd  y.  Lynch,  99  N.  Y.  867;  Bider 

87L.R.A. 


y.   Union  India  Rubber  Co,  28  N.   Y.    379; 
Marsh  V.  Masterton,  101  N.  Y.  401. 

To  be  a  bar  to  a  subsequent  action  the  first 
judgment  must  be  an  existing  ludgmentj  it 
must  be  a  final  judgment  and  a  judgment  on 
the  merits. 

Loeb  y.  WiUis,  100  N.  Y.  2SUBarrs  y.  Jack- 
son, 1  Younge  &  C.  Ch.  Gas.  585;  Hunter  y. 
Stewart,  81  L.  J.  Ch.  N.  8.  846. 

The  mere  exhibition  on  the  pleading  of  the 
district-court  record  did  not  even  create  the 
presumption  that  the  district  court  had  juris- 
diction either  of  the  parties  or  of  the  subject- 
matter. 

Turner  y.  Bank  of  North  America,  A  U.  8. 
4  Dall.  8,  1  L.  ed.  718;  Robertson  v.  Cease,  97 
U.  8.  646,  24  L.  ed.  1057;  Grace  y.  American 
C.  Ins.  Co,  109  n.  8.  288,  27  L.  ed.  935;  Con- 
tinental L.  Ins.  Co,  y.  R/toads,  119  U.  8.  287. 
30  L.  ed.  880;  Peper  v.  Fordyce,  119  U.  B. 
469,  80  L.  ed.  485;  Frees  y.  Ford,  6  N.  Y. 
176;  Gilbert  y.  York,  111  N.  Y.  644. 

To  render  a  judgment  in  summary  proceed- 
ings effectual,  all  the  steps  must  be  carefully 
taken  and  all  the  commands  of  the  statute  lit- 
erally obeyed. 

Rathburn  y.  Weber,  18  N.  Y.  Civ.  Proc.  Rep. 
50;  Miner  v.  Burling,  82  Barb.  540;  Kieman 
v.  Reming,  7  N.  Y.  Civ.  Proc.  Rep.  811. 

In  pleading  the  judgment  of  a  court  of  lim- 
ited jurisdiction,  it  is  necessaiy  to  set  forth  the 
facts  which  give  jurisdiction. 

Ford  y.  Babcock,  1  Denio,  168:  Bennett  v 
Bureh,  1  Denio,  141;  Dakin  y.  Hudson,  6  Cow. 
221;  Bowman  y.  Buss,  6  Cow.  284;  Thomas  y. 
Robinson,  8  Wend.  267;  Cleteland  v.  Rogers,  6 
Wend.  488. 

It  is  not  enough  to  ayer  in  general  terms 
that  they  bad  lurisdiction,  but  the  facts  oo 
which  jurisdiction  depends  must  be  stated. 

Stewart  v.  Smith,  17  Wend.  617;  Nicoll  y. 
Mason,  21  Wend.  339;  Bloom  v.  Burdick,  1 
Hill,  130,  87  Am.  Dec.  299;  Dowd  v.  StaU,  5 
Hill,  186;  Sackett  v.  Andross,  6  Hill,  827;  Har- 
riott Y.Van  Cott,  6  Hill.  285;  Fan  Etten  y. 
Hurst,  6  Hill.  811,  41  Am.  Dec.  7^;Whitnep 
y.  Shufelt,  1  Denio,  592;  Seymour  y.  Judd,  2 
N.  Y.  464;  Burckle  v.  Eckhart,  3  Denio,  279; 
Corwin  y.  Merritt,  8  Barb.  341;  Staples  v. 
FairehUd,  3  N.  Y.  41;  Turner  y.  Roby,  8  N. 
Y.  193. 

By  appearing  by  an  attorney  on  the  return 
day  and  asking  for  an  adjournment  the  de- 
fendant did  not  waive  any  jurisdictional  de- 
fect in  the  proceeding. 

Wittins  y.  Wheeler,  8  Abb.  Pr.  116,  28  Barb. 
669;  BurckU  v.  Eckhart,  3  N.  Y.  182;  Wltedock 
y.  Lee,  74  N.  Y.  495,  and  cases  there  cited; 
Tiffany  v.  Gilbert,  4  Barb.  320. 

When  for  any  cause  a  court  has  no  jurisdic- 
tion of  the  subject-matter  in  an  action,  neither 
an  appearance  and  consent  by  the  parties  nor 
pleading  to  the  merits  and  going  to  trial  will 
give  to  the  court  jurisdiction. 

BurckU  V.  Eckhart,  8  N.  Y.  182;  Dudley  y. 
Mayhew,  8  N.  Y.  9;  Wieeloek  v.  Lee,  74  N.  Y. 
495;  Landers  y.  &aUn  Island  R  O*.  53  N.  Y. 
450:  Hoag  v.  Lamont,  60  N.  Y.  96. 

Mr.  Treadwell  CleveUuid,  with  Messrs. 
EvartSy  Choaiet  Sb  Beaman*  for  respond- 
ent: 

The  yalidity  of  the  sublease  was  a  question 
necessarily  involved  in  and  decided  by  the  dia- 
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4Tict-court  Judgment,  and  the  plaintifF  is  con- 
-sequently  estopped  by  that  Judgment  from 
•qaestioning  such  validity. 

Brown  v.  New  York,  66  N.  Y.  885;  JartU  v. 
DriggB,  69  N.  Y.  148;  Nemetty  ▼.  Naylor,  100 
IT.  Y.  562;  Clemeni  v.  Clemens,  87  N.  Y.  59; 
Oatei  V.  Preston,  41  N.  Y.  118;  Dunham  v. 
-»?«>«■,  77  N.  Y.  76.  88  Am.  Rep.  670:  Pray 
T.  Hegeman,  98  N.  Y.  851;  iVwto/i  v.  Hook,  48 
N.  Y.  676;  Griffin  v.  Z;<?nflr  /*tonrf  R.  Co.  102 
IT.  Y.  449:  Malloney  ▼.  fl^an,  49  N.  Y.  Ill; 
.&«  V.  MerniUld,  109  N.  Y.  202;  Lorillard  v. 
C/j^«f«,  122  N.  Y.  41,  10  L.  R  A.  118;  Blair 
T.  Bartlett.  75  N.  Y.  150.  81  Am.  Rep.  455; 
CamtbeU  Printing  Press  d  Mfg.  Oo,  v.  Walker, 
114  N.  Y.  7:  Tuska  v.  O^BHen,  68  N.  Y.  446; 
Walden  Nat,  Bank  v.  Birch,  180  N.  Y.  221, 
14  L.  R  A.  %\\,Winiamsburgh  Sav,  Bank  y. 
Solon,  186  N.  Y.  465. 

The  proceedings  in  the  district  court  were 
tegular,  or,  if  there  were  any  irregularities, 
they  were  cured  by  the  appearance  of  the  de- 
fendant in  the  district  court  and  by  his  stipula- 
tion in  the  supreme  court  on  the  trial,  and  by 
bis  failure  to  object  to  such  proceedings  either 
in  the  district  court  or  on  the  trial  of  this  ac- 
tion. But  even  if  irregularities  exist  and  are 
not  cured  by  such  appearance,  stipulation,  and 
failure  to  object,  they  cannot  now  be  raised 
collaterally. 

Wydcoff  y.  Frommer,  12  Misc.  149;  Bperry 
y.  Reynolds,  65  N.  Y.  179;  Oatman  y.  Taylor, 
29  N.  Y.  649;  Sterreit  y.  Third  Nat.  Bank, 
122  N.  Y.  659;  Blair  y.  Flack,  141  N.  Y.  68; 
<Hiphant  y.  Burns,  146  N.  Y.  218;  Adams  y. 
Irving  Nat.  Bank,  116  N.  Y.  606.  6  L.  R.  A. 
^UWeUington  y.  Morey,  90  N.  Y.  656;  Bono- 
wn  y.  Vandemark,  88  IM.  Y.  668. 

Martin»  J.,  deliyered  the  opinion  of  the 
court: 

On  the  24th  day  of  February,  1886,  the  trus- 
tees under  the  will  of  William  B.  Astor  leased 
to  the  plaintiff  premises  in  the  city  of  New 
York  known  as  the  'Cambridge  Hotel."  Af- 
terwards, and  on  or  about  the  1st  day  of  May, 
1887,  the  defendant  loaned  to  the  plaintiff  sev- 
eral large  amounts  of  money,  to  secure  the 
payment  of  which  the  plaintiff  gave  him  his 
bonds,  and  executed  to  him  mortgages  upon 
such  lease.  On  the  Ist  day  of  February,  1888, 
the  plaintiff  assigned  the  Astor  lease  to  the  de- 
fenaant,  and  thereupon  the  defendant  made 
and  executed  a  sublease  of  the  premises  to  the 
rlaintifl.  The  purpose  of  this  action  was  to 
procure  an  adjudication  to  the  effect  that  the 
lease  from  the  defendant  to  the  plaintiff  was 
in  fact  intended  as  a  mortgage,  that  it  was 
usurious,  and  that  the  assignment  by  the  plain- 
tiff to  the  defendant,  and  the  lease  from  the 
defendant  to  the  plaintiff,  should  be  delivered 
<ip  and  canceled,  upon  the  ground  of  such 
usury.  On  August  1, 1898,  the  sum  of  $18,250 
rent  became  due  to  the  defendant,  according 
to  the  terms  of  the  lease  between  the  parties, 
which  was  not  paid.  The  defendant  subse- 
quently commenced  summary  proceedings  in 
the  district  court  of  the  city  of  New  Yoft  in 
the  district  in  which  the  premises  are  situated 
to  dispossess  the  plaintiff  for  nonpayment  of 
rent.  Upon  the  return  day  of  the  precept  the 
plaintiff  herein  appeared  by  attorney.  No  an- 
swer was  interposed,  and  this  defendant  had 
87L.R  A. 


Judj^ment,  and  a  warrant  issued,  bat  was  stayed 
until  the  following  day,  when  the  plaintiff  paid 
the  amount  of  the  iudgment.  The  defendant 
subsequently  served  a  supplemental  answer  in 
this  action,  setting  up  the  foregoing  proceed- 
ings and  Judgment  as  a  defense  herein.  On 
the  trial  a  certified  copy  thereof  was  introduced 
in  evidence,  and  a  motion  was  made  on  the 
pleadings  to  dismiss  the  complaint,  wh<^n  the 
following  stipulation  was  made  In  open  court: 
"For  the  purposes  of  this  motion  it  is  conceded 
that,  in  August  last,  a  proceeding  was  insti- 
tuted in  the  sixth  judicial  district  court  in  the 
city  of  New  York,  whereby  this  defendant 
sought  to  dispossess  the  plaintiff,  on  the  ground 
that  there  was  a  certain  amount  of  rent  due 
under  the  lease  that  is  set  up  in  the  complaint, 
and  that  such  proceedings  were  bad  on  the  17th 
of  August,  1892,  [thatj  a  Judgment  was  en- 
tered, in  favor  of  the  petitioner,  that  said  peti- 
tioner have  possession  of  the  premises  therein 
described  by  reason  of  the  nonpayment  of  the 
tenant's  rent,  and  that  a  warrant  issue  to  re- 
move the  said  tenant  and  all  persons  from  the 
said  premises,  aud  to  put  the  petitioner  in  full 
possession  thereof;  that,  subsequently,  this 
plaintiff  paid  the  amount  stated  in  the  petition 
as  claimed  to  be  due  for  rent."  After  the  stip- 
ulation, the  motion  to  dismiss  the  complaint 
was  granted,  on  the  ground  that  the  judgment 
in  the  summary  proceedings  was  an  adjudica- 
tion that  the  relation  of  landlord  and  tenant 
existed  between  the  parties,  and  that  there  was 
a  valid  lease  of  the  premises  described  in  the 
complaint  from  the  defendant  to  the  plaintiff, 
and  that,  therefore,  the  plaintiff  was  estopped 
thereby  from  questioning  the  existence  of  that 
relation  or  the  existence  of  a  yalid  lease. 

The  correctness  of  that  ruling  is  challenged 
by  the  appellant,  and  presents  the  only  ques- 
tion involying  the  merits  of  this  controyers]r. 
An  examination  of  the  allegations  of  the  peti- 
tion, and  the  stipulation  of  the  parties  made 
on  the  trial,  renders  it  obvious  that  the  judg- 
ment entered  in  favor  of  the  defendant  in  the 
New  York  district  court  for  the  removal  of  the 
plaintiff  as  tenant  involved  a  direct  adjudica- 
tion between  the  parties  that  they  occupied  the 
relation  of  landlord  and  tenant,  and  that  the 
leaae  from  the  defendant  to  the  plaintiff  was 
valid.  A  judgment  taken  by  default  in  sum- 
mary proceedings  by  a  landlord  for  nonpay- 
ment of  rent  is  conclusive  between  the  parties 
as  to  the  existence  and  validity  of  the  lease,  the 
occupation  by  the  tenant,  andi  that  rent  is  due, 
and  also  as  to  any  other  facts  alleged  in  the  pe- 
tition or  affidavit  which  are  required  to  be  al- 
leged as  a  basis  of  the  proceedings.  Brown  v. 
Mw  York,  66  N.  Y.  885;  Jartis  v.  Driggs,  69 
N.  Y.  148;  Nemetty  y.  Naylor,  100  N.  Y.  562. 
To  authorise  a  Judgment  to  remove  a  tenant 
holding  over,  the  conventional  relation  of  land- 
lord Hud  tenant  must  exist,  and,  in  such  a  pro- 
ceeding, the  tenant,  under  a  denial  of  the  facts 
upon  which  the  summons  is  issued,  may  prove 
that  the  alleged  lease  was  executed  in  pursu- 
ance of  a  usurious  agreement,  and  is  void,  so 
that  such  relation  does  not  exist  People,  Ains- 
lee,  y.  Howlett,  76  N.  Y.  574.  The  principle 
of  the  authorities  cited  seems  decisive  of  the 
question  under  consideration.  To  establish 
the  relation  of  landlord  and  tenant  between  the 
parties,  and  to  entitle  the  defendant  to  a  judg- 
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inent  to  tbe  summary  proceediDgs,  the  exist- 
ence of  a  valid  lease,  upon  which  reut  was  due 
from  tbe  plaintiflf  to  the  defendant,  was  neces- 
sary. The  existence  of  such  a  lease  was  al- 
leged in  the  petition,  and  not  denied.  No 
cause  was  shown  before  the  district  court  why 
possession  of  tbe  property  should  not  be  deliv- 
ered to  the  petitioner.  The  plaintiff  neither 
alleged  nor  attempted  to  prove  tbat  tbe  lease 
was  usurious,  or  invalid  for  any  other  reason. 
Tbe  questions  whether  the  lease  was  intended 
as  a  mortgage,  and,  if  so,  whether  it  was  based 
upon  a  usurious  contract,  could  have  been 
tried  in  tbe  proceeding^  in  tbe  district  court. 
The  determination  in  that  proceeding  compre- 
hended and  involved  every  question  relating 
to  tbe  validity  of  the  lease  ana  the  relation  be- 
tween the  parties,  and  the  estoppel  of  tbe  judg- 
ment extends  to  them,  even  though  they  were 
not  litigated  or  considered  in  that  proceeding. 
OatesT,  Freston,  41  N.  Y.  118;  GoUins^.  Ben 
tiett,  46  N.  Y.  490;  Blair  v.  BarOett,  76  N.  Y. 
150j8l  Am.  Rep.  455;  Dunham  v.  Bower,  77 
N.  Y.  76.  88  Am.  Rep.  570;  Jordan  v.  Van 
Epps,  85  N.  Y.  487;  QriiRn  v.  Long  Idand  R, 
Ch,  102  N.  Y.  440;  LoriUardT.  Clyde,  122  N. 
Y.  41.  10  L.  R.  A.  113. 

Tbe  rule,  as  stated  by  Andrews,  J.,  in  Pray 
▼.  Hegeman,  08  N.  Y.  851,  must  be  regarded 
as  the  general  rule  in  this  state  governing  the 
question  of  estoppel  by  Judgment.  In  that 
case  it  was  said:  "The  general  rule  is  well 
settled  that  the  estoppel  of 7i  former  Judjnnent 
exteniis  to  every  material  matter  within  the  is- 
sues which  was  expressly  litigated  and  deter- 
mined, and  also  to  those  matters  which,  al- 
though not  expressly  determined,  are  compre- 
hended and  involved  in  the  thing  expressly 
staled  and  decided,  whether  they  were  or  were 
not  actually  litigated  or  considered.  .  .  . 
It  is  not  necessary  to  the  conclusiveness  of  a 
former  Judgment  that  issue  should  have  been 
taken  upon  the  precise  point  controverted  in 
the  second  action.  Whatever  is  necessarily 
implied  in  tbe  former  decision  is  for  the  purpose 
of  the  estoppel  deemed  to  have  been  actually 
decided."  This  rule  has  been  fully  indorsed 
by  the  subsequent  decisions  of  this  court,  as 
will  be  seen  by  an  examination  of  tbe  cases  of 
Griffin  v.  fjong  Island  R.  Co.  102  N.  Y.  452; 
Campbell  Printing  Pre88  dk  Mfg.  Co.  v.  Walker, 
114  N.  Y.  12;  Onourke  v.  Hadcork,  114  N.  Y. 
663;  Bymes  v.  Estey,  116  N.  Y.  509;  and  Thorn- 
9on  V.  Sanders,  118  N.  Y.  257. 

It  is  upon  tbe  principle  that  a  judgment  is  a 
bar  to  a  right  of'  recovery  where  a  party  has 
had  his  day  in  court,  with  full  opportunity  to 
be  heard,  and  to  assert  and  protect  his  rights, 
although  he  failed  to  do  so,  that  it  has  been 
held  that  a  former  Judgment  for  tbe  services 
of  a  physician  is  a  bar  to  an  action  against  him 
for  malpractice  (Oates  v.  Preston,  ^nd  Blair  v. 
Bartlett);  tbat  a  Judgment  for  the  board  of  a 
horse  is  a  bar  to  an  action  for  bis  conversion 
(Collins  V.  Bennett);  that  a  Judgment  by  a  car- 
rier for  freight  is  res  judicata  in  an  action  for 
tbe  destruction  of  the  property  caused  by  a 
failure  of  the  carrier  to  perform  his  contract 
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(BunJutm  v.  Botoer);  that  a  Judgment  in  parti- 
tion, to  which  the  plaintiff  was  a  party,  is  a> 
bar  to  a  recovery  in  an  action  by  her  for  dower 
(Jordan  v.  Van  Bpps);  tbat  a  judgment  in  an 
action  by  a  plaintiff,  as  receiver,  for  trespaaa- 
upon  tbe  property  of  a  corporation,  is  conclu- 
sive against  the  defendant's  claim,  in  a  sutee- 
quent  action,  that  the  plaintiff's  appointment 
was  invalid  (Oriffln  v.  Long  Island  R.  Co)\ 
and  tbat  where,  in  a  former  action,  there  wa» 
a  judgment  to  the  effect  that  the  plaintiff's 
cause  of  action  upon  contract  was  divisible,  it 
is  res  judicata  in  a  second  action  for  a  subse- 
quent default  (lAtrillard  v.  Clyde). 

While  the  attorney  for  the  appellant  has  pre- 
sented an  exhaustive  brief  and  argument  upon 
this  subject,  and  has  made  an  extensive  review  of 
the  authorities,  attempting  to  distinguish  the 
principle  established  by  them  from  that  involved 
in  this  case,  yet  after  carefully  examining  t he- 
cases  to  which  be  refers,  and  duly  considering 
his  ingenious  argument  upon  the'queKtion,  we 
are  still  of  the  opinion  tbat  tbe  decisions  of 
this  court  are  adverse  to  his  contention,  and 
that  the  learned  general  term  properly  held 
that  the  judgment  of  the  district  court  was- 
conclusive  upon  the  parties,  and  a  bar  to  this- 
action. 

The  appellant,  in  his  brief,  has  also  raised 
teveral  questions  as  to  the  regularity  of  the 
proceedings  and  tbe  validity  of  the  judgment 
entereil  in  the  district  court  We  do  not  deem 
it  necessary  to  examine  them  sepflritely.  The- 
record  discloses  that  the  plaintiff  t<i  this  action- 
appeared  in  tbe  district  court  sp  i  made  no  ob- 
jections to  the  regularity  of  the  proceedinga^ 
therein.  Furthermore,  upon  the  trial  of  tbis- 
action,  it  was  stipulated,  in  open  court,  that 
such  a  proceeding  was  instituted  for  the  pur- 
pose of  dispossessing  tbe  plaintiff,  and  that  OO' 
the  17th  of  August,  1892.  a  judgment  was  en- 
tered, in  favor  of  the  petitioner,  tbat  he  have 
possession  of  the  premises,  and  that  a  warrant 
issue  to  remove  him  therefrom.  There  was- 
then  no  claim  or  suggestion  that  any  of  the 
proceedings  which  resulted  in  that  judgment 
were  irregular,  or  that  the  judgment  was  in- 
valid. We  think,  when  properly  construed, 
this  stipulation  must  be  regaitied  as  an  admis- 
sion tnat  a  proper  and  valia  judgment  was  en- 
tered in  favor  of  tbe  petitioner.  Under  the  cir- 
cumstances, we  are  of  the  opinion  that  the 
plaintiff  is  not  in  a  position  to  raise  any  ques- 
tion as  to  the  regularity  or  validity  of  that 
judgment  Moreover,  no  such  objections  were 
taken  to  the  judgment  upon  the  trial  of  this 
action,  and  it  is  a  well-settled  rule  in  this  court 
that  a  question  which  was  not  raised  on  the 
trial  will  not  be  considered  for  the  first  time 
on  appeal.  Oatman  v.  Taylor,  29  N.  Y.  649, 
662;  SterreU  v.  Third  Nat.  Bank,  122  N.  Y. 
659:  Blair  v.  Flack,  141  K  Y.  58,  56;  Client 
V.  Bums,  146  N.  Y.  218,  286;  Adams  v.  Irving^ 
Nat.  Bank,  116  N.  Y.  606,  614, 6  L.  R  A.  491. 

We  think  the  judgment  of  the  General  Term' 
was  right,  and  should  be  ajfirmed,  with  costs. 

All  concur. 
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Simeon  B.  CHITTEKBEN  et  al.,  Be$pt8., 

V, 

Frederick  W.  WURSTER  et  al.,  AppU, 
(152  N.  Y.  81B.) 

1.  The  ppoTUloB  of  tbe  Constltation 
that  the  fltneas  of  persons  to  be  ap- 
pointed to  ollleiAl  positions  shaU  be  as- 
eertained  so  far  as  practicable  by  examlaa- 
tloDS  wbicb,  so  far  as  practicable,  shall  be  com- 
petitive. Is  not  self-ezeoutlDff,  but  requires  legis- 
lation for  Its  enforcement. 

8.  The  proTisions  of  the  eivil-serYice 
statutes  In  force  at  tbe  time  of  the  adoption  of 
tbe  Constitution,  with  the  exception  of  the 
clause  ezemptlnfr  discharged  soldiers  and  ntllors 
from  examination  tn  certain  cases,  are.  so  far  as 
they  provide  machinery  for  determioing  the  fit- 
ness of  applicanta,  continued  in  force  by  that  in- 
strument. 

8.  The  ConstitntiOB  does  not  require  a 
eompetitlTe  eyaminatton  for  the  ap- 
pointment to  olliee  of  a  person  who  is  to 
receive,  open,  read,  and  answer  the  letters  of  his 
ohief,  counsel  and  advise  him  with  reference  to 
the  conduct  of  his  ofllce.  sign  bis  name  to  checks 
and  warrants,  collect  and  pay  out  the  money,  and 
have  the  combination  of  his  safe  and  the  custody 
and  control  of  its  contents. 

4.  Positions  in  the  confidential  class  of 
the  civil  service*  applicants  for  which  are 
not  required  to  submit  to  a  competitive  examina- 
tion, are  not  limited  to  those  which  are  strictly 
secret. 

6.  A  classification  of  positions  in  the 
civil  service,  made  by  the  proper  officer,  who 
is  not  shown  to  have  acted  corruptly  or  dishon- 
estly in  making  it^  is  valid  and  a  protection  to 
heads  of  departments  and  employees  acting 
under  it  until  it  is  Judicially  determined  that  It  is 
erroneous. 

6.  Pagrment  of  oflicers  appointed  with- 
out examination  under  a  classification  made 
by  tbe  proper  officer  will  not  be  enjoined  or  the 
offices  declared  vacant  unul  it  has  been  Judicially 
determined  that  the  dassiflcatioo  is  erroneous. 

7.  Until  the  contrary  is  made  to  appear 
the  law  will  presume  that  the  executive  of- 
doer  of  a  city  in  classifying  the  positions  under 
the  civil  service  has  obeyed  the  provisioos  of  the 
statute  requiring  them  to  be  madebompetltlveso 
far  as  practicable. 

(Andrews,  Oh.  tT.,  and  Oray  and  O^Britn^  JJ^  dU- 
ient) 

(AprU  £0,  1807J 

APPEAL  by  defendants  from  a  Judgment  of 
the   Appellate  Division  of  the   Supreme 
Court,  Second  Judicial  Department,  affirming 
a  judgment   of  a   Special    Term  for  Kings 
County   in  favor   of  plaintiff  in   an  action 
brousbt  to   enjoin  defendants   from  paying 
salaries  to  city  officials  who  were  alleged  to  be 
holding  office  illegally.     Reversed, 
Tbe  facts  are  stated  in  the  opinions. 
Mr.  Joseph  A.  Burr*  for  appellants: 
Tbe  Revised  Constitution  which  went  into 
effect  on  the  Ist  day  of  January,  1895,  has  not 
repealed,  modified,  or  altered  the  provisions  of 

KOTS.— As  to  civil  service  reffulatlons,  see  also 
Re  Keymer  (N.  Y.)  85  L.  B.  A,  447,  and  footnote 
thereto. 
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the  statutes  relative  to  civil  service  in  the  state 
of  New  York  except  in  certain  particulars. 

The  necessity  and  duty  created  by  tbe  stat- 
ute of  classifying  positions  and  assiirning  tbem 
to  proper  schedules  for  tbe  purpose  of  ena 
bling  appointing  officers  to  make  appointments^ 
to  such  positions  in  accordance  therewith  have^ 
not  been  taken  away  by  the  Constitution. 

Koeh  v.  Ifew  Fork,  152  N.  Y.  72;  Rathbone- 
▼.  Wirth,  150  N.  Y.  470,  84  L.  R.  A.  408. 

In  the  construction  of  constitutional  pro- 
visions tbe  object  of  the  court  is  to  give  effect 
to  the  intent  of  tbe  people  adopting  it 

Cooley,  Const.  Lim.  6th  ed.  69. 

It  was  not  the  purpose  to  introduce  into  tbe 
Constitution  a  new  standard  of  classification. 

Re  SweOep,  12  Misc.  174;  Re  Keymer,  89« 
Hun.  292;  P^ple,  Carroll,  v.  ^ew  fork  Gity^ 
Civil  Service  Bd.  6  App.  Div.  164;  Peo^,  Sears, 
▼.  Tol>ey,  8  App.  Div.  468;  People,  Grady,  v. 
Palmer,  Kings  County  Special  Term;  Opinion 
of  Clement.  J.,  April  15,  1896,  Affirmed^  16> 
App.  Div.  504. 

In  making  tbe  necessary  classification  of  po- 
sitions the  determination  to  which  class  a  po- 
sition shall  be  assigned  and  which  method  of 
appointment  shall  oe  adopted,  is  both  by  the 
Constitution  and  the  statute  expressly  made  an. 
administrative  and  not  a  Judicial  question. 

Re  Keymer,  89  Hun,  292;  Atty.  Qen,  v. 
Northampton,  148  Mass.  589. 

The  duty  devolved  upon  the  governor  to- 
classify  tbe  positions  in  tbe  state  service,  sDd 
the  discretion  conferred  upon  him  to  determine 
as  to  the  manner  in  which  appointments  to- 
such  positions  shall  be  made,  and  the  like  duty 
devolved  and  discretion  conferred  upon  the 
mayors  of  cities  as  to  the  municipal  service, 
are  not  only  revoked  by  the  Constitution,  but 
are  necessarily  continued  until  some  other 
method  is  prescribed  by  law. 

Wiggin  ▼.  New  York,  9  Paige,  16;  United 
States,  Louisiana  Constr.  Co,,  v.  New  Orleans, 
81  Fed.  Bep.  587;  StaU  v.  Bonner,  Busbee,  L. 
267. 

The  power  of  determination  conferred  upoa 
tbe  governor  to  classify  positions  in  tbe  state- 
civil  service,  and  upon  the  msyors  of  cities  ta 
classify  positions  in  tbe  city  service,  if  exer- 
cised honestly  and  in  good  faith,  may  not  be 
reviewed  at  all  by  any  court. 

Cooley,  Const.  Lim.  52;  People,  Carter,  y. 
Rice,  180  N.  Y.  478. 16  L.  R.  A.  886;  Rairdv^ 
Kings  County  Supers.  188  N.  Y.  95;  Re  Baird, 
142  N.  Y.  528;  People,  Harris,  y.  Land  Office 
Oomrs.  149  N.  Y.  26. 

While  a  determination  arbitrarily  and  dis- 
honestly exercised  may  be  reviewed,  it  catt 
only  be  reviewed  in  a  proceeding  brought  di- 
rectly for  that  purpose,  either  to  correct  an  ex- 
iatiDg  classification  or  to  compel  a  new  one. 

MiUs  V.  Brooklyn,  82  N.  Y.  495. 

Tbe  civil-service  provision  of  tbe  Constitu- 
tion, so  far  as  tbe  classification  of  positions  and 
the  method  of  making  appointments  are  con- 
cerned, is  not  self  executing,  but  can  only  be- 
come operative  through  legislative  provisioos. 

Cooley,  Const  Lim.  6thed.99;  jfnited Statee 
y.  Reese,  92  U.  8.  214,  28  L.  ed.  568;  PtopU, 
Lawrence,  v.  Fallon,  4  App.  Div.  87. 

An  action  in  the  form  in  wbich  this  action  i» 
brought  will  not  lie. 

Taleott  y.  Buffalo,  125  N.  Y.  280;  Ziegler  ▼ 
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Ohapin,  126  N.  Y.  848;  Adamion  v.  Nnuau 
Electric  R.  Co.  89  Hun,  261;  Terrell  v.  Strong, 
14  Misc.  258. 

The  remedy  is  to  attack  tbe  classification  di- 
'•rectly  by  a  proceediog  for  that  purpose. 

Rathbone  v.  Wirth,  150  N.  Y.  498;  Curtin 
T.  BaHon,  189  N.  Y.  505,  34  L.  R.  A.  408. 

If  tbe  statute  casts  upoD  au  officer  a  duty  in- 
Tolving  skill  or  iotegrity,  and  a  liability  either 
peraooal  or  od  tbe  part  of  the  municipality 
-which  he  represents,  and  he  intrusts  tbe  dis- 
' charge  of  this  duty  to  another,  their  relations 
become  confidential. 

People,  Orummey,  v.  Palmer,  152  N.  Y.  217. 

Me$srs.    Henry    Tonm,    J.    Warren 

*  Greene,  and  Edward  Jll«  Shepard,  for 
'respondents: 

A  de  facto  officer  who  is  not  an  officer  de 
.  jure  has  no  right  to  the  salary  of  the  office. 

Dolan  V.  Neu>  York,  68  N.  Y.  274,  23  Am. 
Rep.  168. 

The  payment  of  salary  to  such  officers  will 
^be  restrained  in  taxpayers*  suits. 

Rogers  v.  Buffalo,  123  N.  Y.  178,  9  L.  R 
-A.  679;  Peek  v.  Belknap,  130  N.  Y.  394. 

Tbe  executive  offices  of  Brooklyn  are  them- 
'jelves  mere  creatures  of  legislation,  which  has 
^created  and  may  abolish  them. 

Demarest  v.  New  York,  74  N.  Y.  161;  1 
Dill.  Mun.  Corp.  93. 

So,  legislation  has  given  a  power  to  taz- 
;payer8  in  proper  cases  just  as  undoubted  as  the 
fpower  of  executive  officers. 

Tbe  taxpayers'  act  of  1887  recognized  two 
;kinds  of  wrong  of  which  the  public  had  had 
sad  experience,  and  from  which  the  legislature 
intended  that  taxpayers  should  be  able  to  ob- 
tain the  protection  of  the  court.    The  act  com- 
I  plained  of  might  be  "an  illegal  official  act," — 
'  that  is  to  say,  something  done  bevond  the  limit 
•of  statutory  authority;  or  it  might  be  "waste 
•or  injury," — that  is  to  say,  something  done 
within  the  limit  of  statutory  authority,  but  in 
.-abuse  of  it. 

Adam^on  v.  Nassau  Electric  B.  Co,  89  Hun, 
261;  Taleott  v.  Buffalo,  125  N.  Y.  280;  Ziegler 
▼.  Chapin,  126  N.  Y.  342;  Rogsre  v.  Buffalo, 
123  N.  Y.  178,  9  L.  R.  A.  579;  Peck  v.  Bel- 
knap, 130  N.  Y.  394. 

The  finding  of  practicability  by  the  court  be- 
>low  as  to  each  of  tbe  positions  in  suit  is  sus- 
tained by  an  overwhelming  mass  of  testimony. 
The  finding  is  not  open  to  review  in  this 
'Court. 

If  the  Constitution  meant  what  it  said,  that 
appointments   must,    where   practicable,    be 

•  made  by  competition,  then  this  appointment 
beyond  dispute  or  tbe  possibility  of  dispute 
was  unconstitutional. 

Rogers  v.  Buffalo,  123  N.  Y.  177,  9  L.  R.  A. 
579;  PeqpU,  mCUlland,  v.  Roberts,  148  N.  Y. 
866.  31  L.  R.  A.  399. 

The  constitutional  provision  is  in  substance 
negative  or  prohibitory,  though  not  so  in  form. 

A  constitutional  provision  of  this  character 
in  the  affirmative  is  to  be  interpreted  as  im- 
.  plying  with  equal  force  the  negative. 

Sturgis  v.  8pofford,  45  N.  Y.  450;  Rathbone  v. 
Wirth,  150  N.  Y.  468.  34  L.  R.  A.  408;  People, 
Wood.,Y.Draper,\6'S.YMi',  People,  McClelland, 
T.  Roberts,  148  N.  Y.  360.  81  L.  R.  A.  399. 

Practicability  is  the  final  arbiter. 

Be  Keymer,  148  N.  Y.  219,  85  L.  R.  A.  447. 
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The  constitutional  amendment  operated  as  a 
limitation  upon  the  power  of  appointment  in 
whosesoever  hands  the  power  or  appointment 
should  be  reposed. 

Demarest  v.  New  York,  74  N.  Y.  161;  1  Dili 
Mun.  Corp.  93. 

If  tbe  Constitution  command  tbe^legialature 
to  pass  a  law  of  a  certain  general  character, 
and  the  legislature  refuse  to  pass  the  law,  it  is 
guilty  of  disobedience  to  tbe  constitutional 
mandate,  but  there  is  in  general  no  relief  to  the 
citizen.  But,  after  the  legislature  has  passed 
the  law  in  obedience  to  the  Constitution,  a  re- 
peal of  the  law  without  putting  something 
equally  effectual  in  its  place  is,  in  the  very 
nature  of  the  case,  a  violation  of  the  Constitu- 
tion, and  therefore  void. 

People,  Lawrence^  v.  FaUon,  4  App.  Dir. 
87. 

Haiifht,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  taxpayers  of  the 
city  of  Brooklyn  against  the  fiscal  officers  of 
the  city  and  eleven  individuals  who  were  ap- 
pointees in  the  various  departments  of  the  city 
government  to  enjoin  and  restrain  the  fiscal 
officers  of  the  city  from  paying  to  any  of  the 
appointees  the  sauries  earned  by  them,  respec- 
tively. The  eleven  employees  were  appointed 
to  the  positions  held  by  them  since  the  1st  day 
of  January,  1895,  without  competitive  examina- 
tion; and  the  claim  is  that  such  examination 
in  each  case  was  practicable,  and  that  every  ap- 
pointment without  such  examination  was  m 
violation  of  the  provisions  of  the  Constitution 
which  went  into  force  on  that  day. 

Civil  service  first  had  its  introduction  in  this 
state  in  the  year  1888  by  the  passage  by  tbe 
legislature  of  chapter  854.  That  act  has  been 
several  times  amended.  It  related  to  appoint- 
ments to  be  made  in  the  civil  service  in  the 
state  and  cities,  and  at  the  time  of  the  adoption 
of  the  new  Constitution  in  substance  provided 
that  the  governor,  with  the  advice  and  consent 
of  tbe  senate,  should  appoint  three  persons  as 
civil-service  commissioners  of  the  state,  that 
they  should  aid  him  in  preparing  suitable  rules 
for  carrying  tbe  provisions  of  the  act  into 
effect,  and,  when  tbe  rules  should  be  promul- 
gated, it  should  be  the  duty  of  all  officers  of 
tbe  state,  in  the  departments  and  offices  to 
which  such  rules  relate,  to  aid  in  all  proper 
ways  in  carrying  the  rules  into  effect.  The 
rules  were  requir^  to  provide  and  declare,  as 
nearly  as  the  conditions  of  good  administra- 
tion will  warrant:  "(1)  For  open  competitive 
examinations  for  testing  the  fitness  of  appli- 
cants for  the  public  service  now  classified  or  to 
be  classified  hereunder.  Such  examinations 
shall  be  practical  in  their  character,  and,  so  far 
as  may  be,  shall  relate  to  those  matters  which 
will  fairly  test  tbe  relative  capacity  and  fitness 
ot  the  persons  examined  to  discbarge  the  duties 
of  that  service  into  which  they  seek  to  be  ap- 
pointed. (2)  All  the  offices,  places,  and  em- 
ployments so  arranged  or  to  be  arranged  in 
classes,  shall  be  filled  by  selections  from  among 
those  graded  highest  as  the  results  of  such  com- 
petitive examinations.  .  .  .  (7)  There  shall 
be  noncompetitive  examinations  when  compe- 
tition may  not  be  found  practicable."  It  was 
made  the  duty  of  the  governor,  within  four 
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«noDth8,  to  cause  to  be  arranged  in  claasea  the 
several  clerks  and  persons  employed  or  being 
in  the  public  service,  for  the  purposes  of  an  ex- 
amination, and  he  was  required  to  include  in 
one  or  more  of  such  classes,  so  far  as  practica- 
ble, all  subordinate  places,  clerks,  and  officers 
in  the  public  service  of  the  state.  Thereafter 
Ao  officer  or  clerk  was  permitted  to  be  ap- 
pointed, admitted,  or  promoted  in  either  of  the 
•classes  arranged  by  the  governor  until  he  had 
passed  an  examination,  or  had  shown  himself 
to  be  exempted  from  such  examination.  It 
was  made  unlawful  for  the  comptroller  to  draw 
his  warrant  for  the  payment  of  any  salary  or 
«ompeDsation  to  any  officer,  clerk,  or  other 
person  in  the  public  service  of  the  state,  in 
either  of  the  classes  arranged  by  the  governor, 
who  was  not  certified  as  having  been  appointed 
in  pursuance  of  the  law,  and  of  the  rules  and 
regulations  made  thereunder.  In  each  of  the 
■cities  of  th«  state  in  which  rules  and  regula- 
tions had  been  adopted  under  the  provisions  of 
the  act,  every  officer  thereof  whose  duty  it  was 
to  sign  or  countersign  warrants  was  prohibited 
from  signing  or  issuing  any  warrant,  on  the 
treasurer  or  other  disbursing  officer  of  such 
city,  for  the  payment  of  the  salary  of  any  per- 
.son  in  its  service  whose  appointment  had  not 
been  made  in  pursuance  of  the  provisions  of  the 
«ct,  and  of  the  rules  in  force  thereunder,  and 
«ny  sums  paid  contrary  to  the  provision  of  the 
«ct,  it  was  provided,  might  be  recovered  from 
•any  officer  signing  or  countersigning  warrants 
for  the  payment  of  such  salaries,  and  from  the 
sureties  on  his  official  bond,  in  an  action  in  the 
supreme  court  maintained  by  any  resident 
•citizen  taxpayer.  Section  7,  as  amended  by 
Laws  1894,  chap.  681.  It  was  further  pro- 
vided that  (§  8)  "the  mayor  of  each  city  in 
this  state  is  authorized,  and  is  hereby  directed 
io  prescribe  such  regulations  for  the  admission 
•of  persons  into  the  dvil  service  of  such  city  as 
may  best  promote  the  efficiency  thereof  and 
ascertain  the  fitness  of  candidates  in  respect  to 
character,  knowledge,  and  ability  for  the 
branch  of  the  service  into  which  they  seek  to 
•enter,  and  for  this  purpose  he  shall  from  time 
to  time  employ  suitable  persons  to  conduct 
4Buch  inquiries  and  make  examinations,  and 
4Bball  prescribe  their  duties  and  establish  regu- 
lations for  the  conduct  of  persons  who  may  re- 
xseive  appointments  in  the  said  service.  And 
the  regulations  so  to  be  prescribed  shall,  among 
-other  things,  provide  and  declare,  as  in  the  sec- 
•ond  subdivision  of  the  2d  section  of  this 
act  is  provided  and  declared,  in  reference  to 
regulations  for  admission  to  the  civil  service 
•of  the  state.  Within  two  months  after  the 
passa^  of  this  act  it  shall  be  the  duty  of  each 
•of  said  mayors,  in  and  by  such  regulations,  to 
cause  to  be  arranged  in  classes  the  several 
•clerks  and  persons  emploved  or  being  in  the 
public  service  of  the  city  or  which  he  is  mayor, 
iind  he  shall  include  in  one  or  more  of  such 
•classes,  so  far  as  practicable  for  the  purposes 
•of  the  examination  herein  provided  for.  all 
subordinate  clerks  and  officers  in  the  public 
service  of  the  said  city  to  whom  his  power  un- 
der this  act  extends.  After  the  termination  of 
three  months  from  the  passage  of  this  act  no 
officer  or  clerk  shall  be  appointed,  and  no  per- 
son shall  be  admitted  to  or  be  promoted  in 
•either  of  the  said  classes  now  existing  or  that 
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may  be  arranged  hereunder  pursuant  to  said 
rules,  until  he  has  passed  an  examination,  or 
is  shown  to  be  exempted  from  such  examina- 
tion in  conformity  with  such  regulations. 
Such  regulations  hereafter  prescribed  and  es- 
tablished, and  any  subsequent  modification 
thereof,  shall  take  effect  upon  the  approval  of 
the  New  York  civil  service  commission.  .  .  . 
It  shall  be  the  duty  of  all  those  in  the  official 
service  of  any  such  city  to  conform  to  and  com- 
ply with  any  regulations  made  pursuant  to  this 
act,  and  to  aid  and  facilitate  in  all  reasonable 
and  proper  ways  the  enforcement  of  all  regu- 
lations and  the  holding  of  all  examinations 
which  may  be  required  under  the  authority 
conferred  by  this  section.  .  .  .  And  all 
examinations  herein  authorized  shall  be  public 
and  all  regulations  shall  be  published.^'  As 
amended  by  Laws  1884,  chap.  410. 

Under  the  provisions  of  this  statute  it  was 
made  the  duty  of  the  mayor  of  the  city  of 
Brooklyn  to  arrange  in  classes  all  clerks  and 
persons  employed  in  the  public  service  of  the 
city,  and  to  include  in  one  or  more  of  such 
classes,  so  far  as  practicable  for  the  purposes 
of  a  competitive  examination,  all  the  subor- 
dinate clerKS  and  officers  in  the  public  service 
of  the  city.  In  compliance  with  ihese 
provisions,  the  Honorable  Seth  Low,  then 
mayor  of  the  city,  did  prescribe  rules  and 
regulations  for  the  admission  of  persons 
into  the  public  service  of  the  city,  and  did 
arrange  a  class  known  as  "Schedule  A,"  in 
which  were  enumerated  the  positions  in 
which  he  did  not  deem  a  competitive  exam- 
ination practicable,  and  another  class,  known 
as  "Schedule  B,"  containing  positions  in 
which  he  required  a  competitive  examina- 
tion as  a  condfition  precedent  to  an  appoint- 
ment. Among  others,  he  classified  as  positions 
in  Schedule  A  that  of  clerk  to  the  committees 
of  the  board  of  aldermen,  warrant  clerk  in  the 
department  of  finance,  dockmaster  in  the  de- 
partment of  finance,  chief  clerk  in  the  depar^ 
ment  of  audit,  and  law  clerk  in  the  department 
of  law.  These  rules  and  regulations  went  into 
operation  under  his  administration,  and  ever 
since  have  continued  to  be  in  force,  except  as 
to  ttie  following  modifications  made  by  his 
successors:  Mayor  Charles  A.  Schieren  claa- 
sified  the  clerk  in  the  department  of  health,  the 
surveyor  in  the  department  of  assessment,  the 
secretary  in  the  department  of  buildings,  and 
the  deputy  license  clerk  in  the  city  clerk's 
office,  in  Schedule  A;  and  Mayor  P.  W.  Wur- 
ster,  one  of  the  defendants  herein,  classified  the 
license  fee  collector  in  department  of  fire  in 
Schedule  A.  The  head  of  each  of  these  de- 
partments was  required  to  and  has  given  the 
usual  official  bond.  The  eleven  appointees, 
defendants,  were  appointed  to  the  positions 
above  named,  classified  in  Schedule  A.  They 
were  not,  therefore,  required  to  pass  a  compet- 
itive examination,  unless  the  classifications 
made  by  the  mayors  were  in  confiict  with  the 
provisions  of  the  civil  service  statute,  or  violat- 
ive of  the  provisions  of  the  Constitution. 

The  Constitution  (art  5.  §  9)  provides  that 
"appointments  and  promotions  in  the  civil 
service  of  the  state,  and  of  all  the  civil  divisions 
thereof,  including  cities  and  villages,  shall  be 
made  according  to  merit  and  fitness  to  be  ascer- 
tained; so  far  as  practicable,  by^^examinatk>ns 
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which,  80  far  as  practicable,  shall  be  competi- 
tive; provided,  however,  that  honorably  dis- 
charged soldiers  and  sailors  from  the  army  and 
navy  of  the  United  States  in  the  late  Civil  War. 
who  are. citizens  and  residents  of  this  state, 
shall  be  entitled  to  preference  in  appointment 
and  promotion,  without  regard  to  their  sand- 
ing on  any  list  from  which  such  appointment 
or  promotion  may  be  made.  Laws  shall  be 
made  to  provide  tor  the  enforcement  of  this 
section."  The  concluding  clause,  to  the  effect 
that  laws  shall  be  made  to  provide  for  the  en- 
forcement of  this  section,  would  seem  to  in- 
dicate that  it  was  within  the  contemplation  of 
the  constitutional  convention  that  some  legisla- 
tion would  be  necessary.  The  civil-service 
statutes  were  limited  to  the  state  and  the  cities. 
The  Constitution  extends  the  civil  service  to  all 
the  civil  divisions  of  the  state,  includinji:  vil- 
lages. Counties  and  towns  are  the  civil  divisions 
and  are  therefore  with  villaces  now  included 
in  the  civil  service.  Appointments  and  pro- 
motions '*shallbe  made  according  to  merit  and 
fitness."  This  provision  is  doubtless  manda- 
tory. It  asserts  a  duty,  which  has  always  ex- 
isted, and  devolves  upon  every  appointing 
officer,  of  ascertaining  the  merit  and  fitness  of 
the  persons  appointed  by  him  to  official  posi- 
tions. Then  follows  the  provision:  "To  be 
ascertained,  so  far  as  practicable,  by  examina- 
tions, which,  so  far  as  practicable,  shall  be  com- 
petitive." In  order  to  have  a  satisfactory  and 
effectual  competitive  examination  ttiere  must 
be  some  person  to  examine  and  decide,  some 
place  fixed,  and  notice  given,  in  order  that  the 
applicants  may  be  able  to  appear  and  have  a 
hearing.  The  Constitution  has  made  no  pro- 
vision with  reference  to  the  appointing  of  ex- 
aminers, or  for  the  manner  in  which  the  exam- 
inations shall  be  made,  or  how  the  qualifications 
of  the  applicants  shall  be  determined.  This  It 
has  left  to  the  legislature. 

This  view  is  in  accord  with  the  former  de- 
terminations of  this  court.  In  the  Stteeley  Gaae, 
12  Misc.  174,  Judge  Herrick,  in  discussing  this 
provision  of  the  Constitution,  says  that  it  does 
not  prescribe  the  rules  by  which  it  may  be  en- 
forced, and  that  it  needs  legislation  to  give  it 
life.  This  case  was  affirmed  by  this  court 
without  opinion  (146  N.  Y.  401).  and  his  opin- 
ion was  especially  commended  by  Judge  Bart- 
lett  in  the  Keymer  Case,  148  N.  Y.  219,  224, 85 
L.  K.  A.  447.  In  the  MeCUUand  Case,  91  Hun, 
101,  the  same  Judge  discussed  this  question 
more  fully,  and  held  that  the  execution  of 
this  provision  was  cLependent  upon  the  statute. 
That  case  was  also  affirmed  by  this  court  (148 
N.  Y.  860,  81  L.  R.  A.  899)  and  the  opinion 
below  was  commended  by  O'Brien,  J.,  who 
said,  with  reference  to  this  clause  of  the  Con- 
stitution, that  it  is  subject  to  legislative  regula- 
tion as  to  the  mode  and  manner  of  appoint- 
ment, and  is  brought  within  the  operation  of 
general  laws  on  that  subject.  It  is  true  that  in 
another  place  he  stated  that,  '*if  the  legislature 
should  repeal  all  the  statutes  and  regulations 
on  the  subject  of  appointments  in  the  civil 
service,  the  mandate  of  the  Constitution  would 
still  remain,  and  would  so  far  execute  itself  as 
to  require  the  courts,  in  a  proper  case,  to  pro- 
nounce appointments  made  without  compliance 
with  its  requirements  illegal."  But,  in  making 
this  statement,  he  had  reference  to  the  manda- 
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tory  provision  already  alluded  to,  as  appears 
from  the  clause  immediately  preceding,  and 
not  to  the  necessary  machinery  for  the  conduct- 
ing of  a  competitive  examination.  This  is  ap- 
parent from  another  expression  appearing  in 
bis  opinion,  in  which  he  refers  to  the  provision 
and  states  that  'Mt  was  framed  and  adopted  wiih 
reference  to  existing  laws,  which  were  intended 
togiveto  it  immediate  practical  operation."  This 
view  is  in  harmony  with  that  now  entertained  by 
us.  The  provision  is  mandatory  in  the  respect 
alluded  to,  but,as  to  the  machinery  necessary  for 
the  conducting  of  a  competitive  examination, 
its  execution  to  that  extent  is  dependent  upon 
the  statute.  In  counties,  towns,  and  villnges, 
no  examiners  have  been  provided  or  provisions 
made  for  the  carrylnsrof  this  clause  into  effect 
It  is  said  that  each  officer  having  appoint menta 
to  make  could  himself  examine  the  applicanta 
for  position,  and  in  that  way  determine  who 
should  be  the  appointee  by  a  competitive  ex- 
amination. Undoubtedly;  but  it  will  readilv 
be  seen  that  this  system  would  practically  nul- 
lify the  civil  service  law,  and  bring  it  into  dis- 
repute. The  learned  counsel  for  the  respond- 
ents says  that  there  was  "neither  statuto^  nor 
executive  machinery  for  putting  the  amend- 
ment into  effect  in  villages,  so  it  may  be  well 
that  as  to  villages  the  amendment  will,  until 
there  shall  be  legislation,  remain  ineffectual." 
We  quite  agree  with  him  in  this  regard.  What 
is  true  with  reference  to  villages  is  also  true  with 
reference  to  counties  and  towns.  This  ques> 
tinn  has  just  been  considered  by  us  in  the  case 
of  People,  Inebriatetf  Home,  v,  Brooklyn,  152  N. 
Y.  899,  to  which  we  here  refer  for  a  further 
discussion  of  the  question. 

There  were,  however,  in  existence  at  the  time 
of  the  adoption  of  the  Constitution  the  statutea 
to  which  we  have  alluded,  which  do  provide 
the  necessary  machinery  for  carrying  into  effect 
the  provisions  of  the  Oonstitution  in  the  state 
and  cities;  so  that,  upon  its  adoption,  in  the 
language  of  O'Brien,  J.,  in  the  McCldland  Caee, 
"it  had  immediate  practical  operation."  Arti- 
cle 1,  g  16,  of  the  Constitution,  provides  that 
**such  acts  of  the  legislature  of  this  state  as  are 
now  in  force  shall  be  and  continue  the  law  of 
this  state,  subject  to  such  alterations  as  the 
legislature  shall  make  concerning  the  same. 
But  all  such  parts  of  the  common  law,  and  such 
of  the  said  acts,  or  parts  thereof,  as  are  repug- 
nant to  this  Constitution,  are  hereby  abrogated. 
Are  the  provisions  of  the  civil,  service  act  repug- 
nant to  the  provisions  of  the  Constitution?  la 
the  Kfymer  Case,  148  N.  Y.  219.  224,  85  L.  K. 
A.  447,  we  held  that  the  provision  of  chapter 
844  of  the  Laws  of  1805,  which  exempted 
honorably  discharged  soldiers  and  sailors  in  the 
late  Civil  War  from  competitive  examination, 
where  the  compensation  did  not  exceed  $4  per 
day,  was  in  conflict  with  the  provisions  of  the 
Constitution.  But  our  attention  has  beea 
called  to  no  other  clause  of  the  statute  which 
appears  to  us  to  be  repugnant  to  the  Constitu- 
tion. O'Brien ,  J. .  in  the  Mc  CleLland  Caee,  say » 
that  it  was  "frsmed  and  adopted  with  reference 
to  existing  laws."  In  the  Swedey  Case.  13* 
Misc.  181,  it  was  said:  "The  civil  service  law 
of  the  state,  as  it  was  prior  to  the  adoption  of 
the  new  Constitution,  is,  with  the  exception  of 
the  acts  that  have  been  passed  relative  to  sol- 
diers, in  harmony  with  theXk)nstitutioD.''  Iti» 
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claimed  that  the  Const  itutioD  prescribes  a  dif- 
ferent rule  for  the  ascertainment  of  the  merit 
«Dd  fitness  of  those  who  are  candidates  for 
appointment  from  that  provided  in  the  statute. 
It  18,  as  we  have  seen,  that  the  merit  and  fit- 
ness shall  be  ascertained,  so  far  as  practicable, 
by  competitive  examination.  The  statute  pro- 
vides that  the  governor  shall  adopt  rules  which 
ahall  provide,  as  nearly  as  the  conditions  of 
good  administration  will  warrant,  for  open 
competitive  examination,  for  testing  the  fitness 
of  applicants.  And  again,  "He  shall  cause  to 
be  arranged  in  classes  the  several  clerks  and 
persons  employed  or  being  in  the  public  serv- 
ice, for  the  purpose  of  examination  herein 
provided  for,  and  shall  include  in  one  or  more 
of  such  classes,  so  far  as  practicable,  the  subor- 
dinate places,  clerks,  and  ofiScers  in  the  public 
service  of  the  state/*  And,  with  reference  to 
the  cities,  the  statute  provides  that  the  mayor 
flhall  prescribe  regulations  for  the  admission  of 
persons  into  the  civil  service  "as  may  best  pro- 
mote the  efiSciency  thereof,  and  ascertain  the 
fitness  of  candidates  in  respect  to  character, 
knowledge,  and  ability  for  the  branch  of  the 
aervice  in  which  they  seek  to  enter."  And 
again,  "He  shall  cause  to  be  arranged  in  classes 
(he  several  clerks  and  persons  employed  or 
being  in  the  public  service  of  the  city  of  which 
he  is  mayor,  and  he  shall  include  in  one  or 
more  of  such  classes,  so  far  as  practicable,  for 
the  purposes  of  examination  herein  provided 
for,  all  subordinate  clerks  and  officers  in  the 
public  service  of  said  city,"  eta  It  will  be 
seen  that  the  language  used  with  reference  to 
the  classification  in  the  state  by  the  governor 
Is,  "the  several  clerks  and  persons  employed," 
while  that  pertaining  to  the  city  is,  "all  subor- 
dinate clerks  and  offlcers."  It  is  not  pretented 
Chat  the  constitutional  provision  was  intended 
to  apply  to  the  heads  of  departments,  but  that 
it  only  has  reference  to  the  subordinates.  The 
statute  requires  classification  for  competitive 
examination,  "so  far  as  prscticable."  The 
provisions  of  the  Constitution  are  to  the  same 
effect.  It  consequently  appears  to  us  that  the 
existing  statutes,  in  so  far  as  they  have  been 
considered,  with  the  exception  mentioned,  are 
in  harmony  with  the  provisions  of  the  Consti- 
tution. 

We  are  thus  brought  to  a  consideration  of  the 
question  as  to  whether  the  classification  made 
by  the  mayors  of  Brooklyn  is  legal.  As  we 
have  seen,  with  the  exceptions  noted,  it  has  ex- 
isted for  nearly  thirteen  years  without  ques- 
tion. This  fact,  however,  may  not  excuse  us 
from  now  considering  the  question,  in  view  of 
the  fact  that  changes  have  been  made  which 
would  render  the  doctrine  of  practical  con- 
struction inapplicable.  In  determining  this 
question  we  must  have  reference  to  the  man- 
date of  the  Constitution  and  of  the  statute  re- 
quiring competitive  examination  so  far  as 
practicable.  It  was  evidently  contemplated 
that  there  were  positions  in  which  a  competi- 
tive examination  was  not  practicable.  Re 
Feymer,  148  N.  Y.  210.  86  L.  R.  A.  447.  The 
counsel  for  the  respondent  conceded  this,  and 
in  his  oral  ar^irument  mentioned  a  position  in 
the  health  department,  and  in  his  brief,  "a 
private  secretary,  or  an  ofiScer  or  attendHnt 
especially  assigned  to  an  executive  or  Judge." 
The  leasons  for  exempting  the  private  secre- 
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tary  of  the  governor,  or  the  personal  attend- 
ant upon  a  Judge,  exist  with  equal  force  with 
reference  to  many  other  positions,  and  it 
would  be  manifestly  unjust  to  limit  the  ex- 
ceptions to  the  positions  named.  In  order  to 
determine  whether  the  examination  of  a  can- 
didate for  an  ofi[lc6  is  practicable,  we  must 
first  ascertain  the  nature  and  character  of  the 
duties  of  his  position.  Having  ascertained 
the  facts,  the  question  of  exemption  then, 
doubtless,  becomes  one  of  law,  as  was  held  by 
the  majority  of  the  Judges  composing  the 
appellate  division.  In  the  classifications  which 
have  been  heretofore  made  in  the  state  and 
cities,  there  has  been  a  reservation  from  com- 
petitive examinations  of  those  occupying  con- 
fidential relations  to  the  appointing  ofiScer. 
This  it  is  now  claimed  is  unauthorized,  for  the 
reason  that  confidential  relations  are  not  men- 
tioned in  the  Constitution.  It  is  conceded, 
however,  bv  the  respondent's  counsel,  that,  as 
to  the  positions  mentioned  by  him,  they  ought 
to  be  excepted.  Confidential  positions  must  be 
classified  either  one  way  or  the  other.  Com- 
petitive examination  is  or  is  not  practicable  as 
to  such  positions.  We  have  carefully  read  the 
evidence  in  this  case,  and  not  a  word  have 
we  found  tending  to  show  that  a  competitive 
examination  is  practicable  for  a  position  where 
the  appointee  is  to  receive,  open,  read,  and 
answer  the  letters  of  his  chief,  where  he  is  to< 
counsel  and  advise  him  with  reference  to  the 
conduct  and  management  of  his  office,  sign  his 
name  to  checks  or  warrants,  collect  and  pay 
out  his  money,  have  the  combination  of  his 
safe,  and  the  custody  and  control  of  its  con- 
tents. A  candidate  may  be  ever  so  competent, 
and  still  lack  many  of  the  necessary  elements 
of  a  trustwortbv  ofiScer.  He  may  be  ever  so 
learned,  and  still  lacking  In  Judgment  and  dis- 
cretion. He  may  be  discreet,  and  still  without 
character.  He  may  be  honest,  and  yet  med- 
dlesome, and  a  person  in  whom  you  could  not 
confide.  To  our  minds  the  f tamers  of  the 
Constitution  or  of  the  statutes  never  contem- 
plated or  intended  that  a  competitive  examina- 
tion was  practicable  for  such  a  position. 

What  places  should,  then,  be  included  in  the 
confidential  list?  This  question  may  not  be 
easy  of  solution.  Facts  may  ari^e  with  refer- 
ence to  positions  which  are  now  unknown,  or 
not  presented  by  the  record  before  us,  which 
we  cannot  foresee  or  now  consider.  We  can, 
therefore,  only  speak  generally  upon  the  sub- 
ject, leaving  individual  cases  for  consideration 
when  they  arise.  We  think  the  civil  service 
laws  should  have  a  reasonable  interpretation, 
and  should  be  made  as  practicable  as  possible, 
and  that  we  should  avoid  a  construction  ren- 
dering them  so  burdensome  as  to  array  public 
sentiment  against  them.  We  have  recently 
had  occasion  to  consider  this  question  to  some 
extent  In  the  Crvtrnmey  Com,  152  N.  Y.  217. 
That  case  arose  under  another  statute,  but  was 
so  closely  akin  to  that  under  consideration  as 
to  give  it  an  important  bearing.  We  then 
regarded,  and  still  consider,  that  case  upon  the 
border  line,  beyond  which  we  should  not  go. 
We  then  were  of  the  opinion  that  where  the 
duties  of  the  position  were  not  merely  clerical, 
and  were  such  as  especially  devolved  upon  the 
head  of  the  office,  which,  by  reason  of  his 
numerous  duties,  he  was  compelled,  to  delegate 
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to  otben,  the  performaooe  of  whicb  reqaired 
skill,  judgment,  trust,  and  confidence,  and 
inyoWed  tbe  responsibility  of  tbe  officer  or  tbe 
muDicipality  which  he  represents,  theposition 
should  be  treated  as  confidential.  We  have 
not  changed  our  views  upon  the  subject.  We 
think  that  this  rule,  properly  applied,  will  not 
prove  unreasonable,  and  that  it  will  not  exempt 
from  examination  many  positions.  It  doubt- 
less would  relieve  one  warrant  clerk  in  an 
office  where  the  duties  were  the  same  as  those 
which  devolve  upon  Orummey;  but  the  work 
of  an  ofiSce  would  have  to  be  great,  and  it 
would  have  to  distinctly  appear  that  one  could 
not  discharge  the  duties  of  the  position,  in 
order  to  justify  the  exemption  of  more  than 
one.  We  have  said  that  we  did  not  think  this 
rule  would  prove  unreasonable.  Should  time 
and  experience  prove  that  we  are  in  error  In 
this  regard,  we  shall  not  hesitate  to  apply 
further  limitations,  so  as  to  carry  out  the 
spirit  and  intent  of  the  law. 

We  are  ur^ed  to  limit  the  positions  In  the 
confidential  class  to  those  which  are  strictly 
secret.  Most  of  the  public  offices  are  con- 
ducted openly,  and  every  citizen  has  the  right 
to  know  what  transpires.  The  strictly  secret 
positions  authorized  are  comparatively  few, 
and  are  of  far  less  importance  than  those 
where  tbe  appointee  is  intrusted  with  the  draw- 
iog  and  signing  of  warrants  for  the  payment 
of  millions  of  dollars  of  the  public  money. 
Such  a  construction  would  be  too  narrow  and 
burdensome,  and,  we  think,  not  justified.  As 
to  the  other  positions  in  whieh  competitive 
examination  is  not  practicable,  tbe  statute  itself 
furnishes  a  satisfactory  rule.  It  provides  as 
follows:  * 'Officers  elected  by  the  people  and 
the  subordinates  of  any  such  officer,  for  whose 
errors  or  violation  of  duty  ffuch  officer  is 
financially  responsible,  and  the  head  or  heads 
of  any  department  of  the  city  government  and 
persons  employed  in  or  who  seek  to  enter  the 
public  service  under  the  educational  depart- 
ments of  any  citv,  and  any  subordinate  officer 
who  by  virtue  or  his  office  bas  personal  cus- 
tody of  public  moneys  or  public  securities,  for 
the  safekeeping  of  which  the  head  of  an  office 
is  under  official  bonds,  shall  not  be  subject  to 
the  regulations  prescribed  pursuant  to  this  sec- 
tion." Section  8,  as  amended  by  Laws  1884, 
chap.  410.  This  statute  bears  the  impress  of 
careful  study  and  thought.  Under  our  system 
of  government  it  has  been  thought  wise  to  hold 
public  officials  to  strict  accountability  for  the 
management  of  their  offices,  and  for  the  faith- 
ful accounting  for  public  moneys  coming  into 
their  hands.  So  strict  is  the  law  in  this  regard 
that  in  most  cases  they  are  held  responsible  for 
losses  which  occur  even  without  their  fault. 
TiUinghast  v.  MerrtU,  151  N.  Y.  185.  84  L.  R. 
A.  678.  To  insure  an  accounting  they  are 
required  to  ^ve  official  bonds.  If  they  dele- 
gate to  appomtees  the  handling  of  public  mon- 
eys, they  still  remain  responsible  for  their  acts, 
and  usually  protect  themselves  by  'requiring 
such  appointees  to  furnish  bonds.  All  these 
facts  wdre  evidently  taken  into  consideration 
in  framing  the  provision, in  question.  It  was 
not  thought  to  be  just'  to  hold  an  official 
responsible  for  the  acts  of  an  employee,  who 
necessarily  had  the  custody  of  public  moneys, 
when  the  official  had  no  choice  In  his  selection. 
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Under  the  rules  established  by  the  civil  service 
commission,  the  appointment  must  be  made 
from  a  list  of  three  who  are  certified  as  stand- 
ing the  highest.  Neither  of  the  three  persons 
may  be  personally  responsible.  The  officer  baa 
no  power  to  demand  a  bond  or  other  security,, 
and  yet  upon  his  own  personal  responsibility 
he  may  be  compelled  to  intrust  the  appointee 
with  the  handling  of  the  entire  tax  receipts  of 
a  state  or  of  a  large  and  populous  city.  The 
legislature  was  not  willing  to  release  officials 
from  responsibility  for  public  monevs,  and  it 
did  not  deem  a  civU  service  examination  as 
practicable  or  a  sufficient  protection  to  such 
officers.  It  therefore,  and  we  think  properly^ 
exempted  such  positions  from  the  general  opera- 
tion of  the  act.  The  provision  with  reference 
to  those  seeking  to  enter  the  employment  of 
the  educational  departments  of  the  city  relates 
to  teachers  in  schools.  There  are  other  stat- 
utes which  reouire  them  to  pass  an  examina- 
tion and  obtain  a  certificate  before  they  can 
be  employed.  This  examination  was  deemed 
equivalent  to  that  required  under  tbe  civil 
service  acts,  and  they,  consequently,  were 
exempted.  The  positions  embraced  in  the 
above  provision  of  the  statute,  together  with 
those  included  in  the  confidential  list,  consti- 
tute the  exempt  class,  commonly  known  in  the 
classification  as  "Schedule  A." 

In  view  of  the  disposition  to  be  made  of  thia 
case,  we  are  not  now  called  upon  to  determine 
the  respective  claims  of  the  eleven  appointees. 
We  have  reached  the  conclusion  that  tbia 
action  ought  not  to  be  maintained.  Tbe  heada 
of  the  departments  making  the  appointments 
had  nothing  to  do  with  the  classification. 
That  duty  devolved  upon  the  mayor.  Under 
the  classincation  made  each  of  tbe  positions  in 
controversy  was  placed  in  Schedule  A.  The 
positions  in  Schedule  A  required  no  examina- 
tion, and  consequently  no  Usts  were  prepared 
by  the  examiners  from  which  such  positions 
could  be  filled.  It  is  not  pretended  that  the 
mayor  was  corrupt,  dishonest,  or  that  he  was 
actuated  by  improper  motives  in  making  the 
classification.  The  duty  devolved  upon  him 
under  ihe  statute;  and,  until  the  contrary 
appears,  we  must  assume  that  he  acted  con- 
scientiously and  upon  his  best  judgment.  Sucb 
a  classification  is  not  void .  It  may  be  yoidable^ 
for  his  action  is  subject  to  review;  but,  until  it 
is  judicially  determined  that  his  classification 
was  erroneous,  it  is  a  protection  to  the  subordi- 
nate heads  of  departments  and  employees  act- 
ing thereunder.  The  appointments  were  made 
in  accordance  with  the  statute  and  the  classifi- 
cation as  it  then  existed.  They  could  then  be 
made  in  no  other  way,  and,  until  the  proper 
classification  had  been  made,  the  appointments 
must  be  deemed  valid.  Ourtin  v.  Barton,  189 
N.  Y.  505.  The  same  conditions  would  exist 
with  reference  to  the  positions  vacated  by  the 
removal  of  the  incumbents  in  case  this  judg- 
ment should  be  affirmed.  There  would  be  no 
lists  from  which  new  appointments  could  be 
made.  Under  the  system  in  force,  the  exam- 
iners prepare  a  list  for  each  office  to  be  filled 
in  the  competitive  schedule,  and  the  appoint- 
ments have  to  be  made  from  that  list.  Tbe 
examinations  have  reference  to  the  particular 
duties  to  be  performed.  Consequently,  a  list 
prepared  for  bookkeepen  would  not^  answer 
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for  surveyoni,  Dor  a  list  for  warrant  clerks 
supply  applicants  out  of  wbtcb  doctors  could  be 
appointed  upon  tbe  board  of  bealth.  TV  bile  lists 
bave  been  prepared  for  tbe  places  enumerated 
in  8cbedule  B,  none  bave  been  made  for  tbe 
positions  in  tbe  exempt  Scbedule  A;  so  tbat, 
before  tbe  bead  of  a  department  could  fill  a 
position  made  vacant  by  tbis  judgment,  be 
would  bave  to  go  to  tbe  mayor,  get  bim  to 
revise  tbe  classification,  and  put  tbe  position  in 
Scbedule  B.  He  would  tben  bave  to  wait 
until  tbe  examiners  could  publisb  tbe  proper 
notice,  make  tbe  examinations,  and  prepare  a 
list  out  of  wbicb  tbe  appointment  could  be 
made.  -  Sbould  tbe  mayor  refuse  to  revise  bis 
classification,  tben  tbe  bead  of.  tbe  department 
would  be  powerless  to  fill  tbe  position,  except 
Id  tbe  manner  in  wbicb  tbe  defendant's  appoint- 
ments were  made. 

It  is  said  tbat  tbe  mayor  would  make  tbe 
cbange  in  tbe  scbedule  upon  tbe  application  of 
tbe  beads  of  tbe  departments.  Very  likely; 
but  wbetber  be  would  or  not  we  are  not 
advised.  We  are  considering  tbe  legal  propo- 
sition founded  upon  tbe  record  before  us.  It 
does  not  disclose  any  willingness  on  bis  i>art  to 
cbange  tbe  classification.  Tbe  cbange  bas  not 
been  made,  and  in  determining  tbe  legal  propo- 
sition we  must  treat  tbe  esse  accordingly. 
Tbe  people  are  not,  bowever,  witbout  a  rem^y. 
Tbere  is  one  wbicb  is  very  simple  and  effective. 
If  tbe  mayor  refuses  to  do  bis  duty,  or  if  be 
does  it  improperly,  be  may  be  compelled  by 
direct  proceeding,  as  by  mandamus,  or  per- 
haps in  some  cases  by  certiorari,  instituted  by 
any  resident  citizen,  to  do  it  in  accordance 
with  tbe  requirements  of  tbe  Constitution  and 
of  tbe  statute.  Tbe  courts  bave  tbe  power 
to  compel  tbe  discbarge  of  sucb  duties.  By 
making  tbe  classification  conform  to  tbe  stat- 
ute, beads  of  departments  and  officers  acting 
tbereunder,  making  appointments,  will  not 
subject  tbeir  appointees,  dependent  upon  com- 
pensation for  tbeir  services,  to  tbe  loss  of  wages 
earned  or  salaries  accrued.  In  tbis  situation  it 
is  obvious  tbat  tbe  taxpayers'  action  is  not  tbe 
appropriate  remedy.  Laws  1887,  chap.  678; 
FieopU,  Bolteer,  v.  Daley,  87  Hun.  461,  466; 
Jtoopfe,  Wright,  v,  Buffalo,  16  Abb.  N.  C. 
»6  (Affirmed  88  Hun,  637,  on  opinion  below; 
Appeal  dismissed,  101  N.  Y.  640);  People, 
MaihetM,  v.  Buffalo,  6  Misc.  86.  89;  Pec^, 
(herton,  v.  Whitestone  TnaUee,  71  Hun,  188; 
PeopU,  Steteni,  v.  Haleey,  87  N.  Y.  844;  Peo- 
ple, Ckiee,  V.  CoUing,  19  Wend.  66. 

We  bave  to  say,  in  conclusion,  tbat  tbe  duty 
rests  upon  tbe  legislature  and  tbe  courts  to  en- 
force tbe  civil  service  provisions  of  tbe  Consti- 
tution in  tbeir  letter  and  spirit  We  doubt 
not  tbat  at  an  early  day  tbe  legislature  will 
supplement  tbe  existing  civil  service  laws  by 
sucb  additional  enactments  as  will  cover  ail 
tbe  civil  divisions  of  tbe  state,  including  vil- 
lages, and  f umisb  a  complete  system  for  carry- 
ing out  the  mandates  of  tbe  Constitution.  We 
have  endeavored  to  solve  tbe  complicated 
problems  presented  by  tbis  appeal  so  tbat  tbe 
appointing  officer,  tbe  fiscal  agent,  and  tbe  ap- 
pomtees  sball  be  protected  until  final  judgment 
can  be  bad  as  to  tbe  correctness  of  classifica- 
tion, and  at  tbe  same  time  we  bave  pointed 
out  to  tbe  citizen  tbe  remedies  \)y  wbicb  be 
can  secure  the  enforcement  of  all  dvil-service 
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provisions  contained  in  tbe  ConstitutioD  and 
tbe  statutes. 

The  judgment  should  be  revened  and  tbe  com^ 
plaint  dismissed. 

Bartlettf  Martin,  and  Vann,  JJ.,  con- 
cur wilb  Haifl^ht,  J.,  for  reversal.     Gray*. 
J.,  reads  for  modification,  and  Andrewa,  Ch 
J.,  concurs.    O'Brien,  J.,  reads  for  affirm- 
ance. 

Orajr,  J.,  dissenting: 

Tbis  action  was  brought  by  certain  taxpay- 
ers of  tbe  city  of  Brooklyn  against  tbe  mayor 
and  tbe  other  fiscal  officers  of  tbe  city,  and* 
eleven  individuals  who  had  been  appointed  to- 
various  positions  in  tbe  municipal  service,  for 
tbe  purpose  of  obtaining  a  judgment  which, 
sbould  restrain  tbe  payment  of  tbe  salaries  of 
such  appointees.  These  appointments  were- 
made  subsequent  to  tbe  1st  day  of  January,. 
1895,  and  tbe  positions  were  as  follows:  Clerk, 
to  tbe  committees  of  tbe  board  of  aldermen,, 
assistant  warrant  clerk  in  tbe  department  of 
finance,  dockmaster  in  the  department  of 
finance,  chief  clerk  in  the  department  of  audit,, 
law  clerk  in  the  department  of  law.  surveyor 
in  the  department  of  assessment,  finance 
clerk  in  tbe  department  of  bealth,  license-fee 
collector  in  the  department  of  fire,  secretary  in 
tbe  department  of  buildings,  clerk  to  tbe  com- 
missioner of  dty  works,  and  deputy  license 
clerk  in  tbe  city  clerk's  office.  Tbe  complaint 
charged  that  these  appointments  bad  been 
made  witbout  tbe  appointees  having  been  sub- 
jected to  competitive  examinations  to  ascertain 
tbeir  merits  and  fitness,  and  tbat  for  the  fail- 
ure to  comply  with  tbe  law,  the  appolntmenta 
were  illeeai.  The  answers  admitted  the  alle- 
gation of  Uie  complaint  with  respect  to  tbe 
manner  of  tbe  appointments,  and  alleged  that 
tbe  defendant  city  officials,  who  were  charged: 
with  the  duty  of  the  payment  for  services  per- 
formed, intended  to  perform  tbat  duty  as  to. 
the  defendant  appointees.  The  answers  fur- 
tber  alleged,  with  respect  to  each  of  tbe  ap- 
pointees, tbat  be  was  duly  appointed  to  bis- 
position.  Upon  the  trial  of  the  action  the* 
plaintiffs  adduced  evidence,  by  tbe  examina- 
tion of  witnesses  and  in  tbe  production  of  ai 
large  number  of  documents,  consisting  of  ex- 
amination papers,  reports,  various  civil-services 
regulations,  etc.,  to  show  tbat  competitive  ex- 
aminations for  all  tbe  appointments  mentioned, 
in  tbe  complaint  were  practicable.  No  wit- 
nesses were  called  in  behalf  of  tbe  defendants,, 
and  tbe  only  evidence  adduced  by  tbem  con- 
sisted in  showing,  by  stipulation  and  by  cer- 
tain letters  addressed  by  Mayors  Scbieren  andi 
Wurster  to  the  civil  service  commissioners- 
between  March,  1894,  and  February.  1896, 
that  tbe  positions  of  tbe  defendant  appointees,, 
in  tbe  several  departments,  bad  been  assigned 
to  Scbedule  A.  which  is  tbe  noncompetitive 
scbedule  under  tbe  civil  service  regulations,, 
before  tbe  appointments  were  made.  At  tbe 
special  term  tbe  trial  justice  stated,  among  tbe 
grounds  of  his  decision. tbat  each  of  the  defend- 
ant appointees  to  positions  in  tbe  city  of  Brook- 
lyn bad  been  appointed  "witbout  an  ascertain- 
ment of  bis  merit  and  fitness  for  sucb  position 
by  competitive  examination,"  and  "tbat  it  was 
and  is  practicable  to  ascertain  thegmerit  and 
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-Atueas  of  a  person  to  be  appointed  to  each  of 
eaid  positions  by  competitive  examination." 

I  think  that  the  right  to  maintain  this  action 
turns,  in  the  first  place,  upon  the  existence  of 
any  authority  in  the  law  for  it,  and,  in  the 
second  place,  upon  the  eltect  which  the  inser- 
tion into  the  present  Constitution  of  the  civil- 
service  section  (art.  5,  §  9)  had  upon  existing 
statutes  and  political  conditions.  In  view  or 
the  objection  that  an  action  in  this  form  will 
not  lie,  its  prior  discussion  seems  the  more  ap 
propriate.  Authority  for  it  must  be  found  in 
the  provisions  of  the  Code  of  Civil  Procedure 
and  in  chapter  678  of  the  Laws  of  1887.  Sec- 
tion 1925  of  the  Code  provides  that  "an  action 
to  obtain  a  judgment  preventing  waste  of,  or 
injury  to,  the  estate,  funds,  or  other  property 
of  a  county,  town,  city,  or  incorporate*!  village 
of  the  state,  may  be  maintaiDed  against  any 
officer  thereof,  ...  by  a  citizen,  resident 
therein,  .  .  .  who  is  assessed  for  aod  is  liable  to 
fwy  ...  a  tax,''  etc.  This  section  was  a  re- 
vision of  chapter  161  of  the  Laws  of  1872, 
which  was  the  first  eoactment  upon  the  sub- 
ject. The  act  of  1887  provided  for  an  action 
against  "all  officers,  agents,  commissioners 
4ind  other  persons  acting  ...  for  and  on  be- 
half of  any  .  .  .  municipal  corporation  in  this 
«tate  ...  to  prevent  any  illegal  official  act  on 
the  part  of  any  such  officers.  .  .  .  or  to  prevent 
waste  or  injury  ...  to  anv  property,  funds, 
or  estate  of  such  .  .  .  municipal  corporation." 
Upon  a  consideration  of  the  broad  application 
which  has  been  given  to  these  statutory  pro- 
visions by  the  decisions  of  this  court,  I  do  not 
think  that  the  inquiry  into  the  right  of  these 
plaintiffs  to  muintain  this  action  can  be  said 
to  be  really  open  to  us  in  the  present  case.  The 
taxpayers'  act  was  passed  by  the  legislature 
with  ihe  intent  thereby  to  provide  a  sufficient 
4ind  ready  remedy  against  all  acts  of  public 
servants  and  agents  deemed  wrongful,  and  by 
which  taxpayers  might  be  prejudiced.  They 
were,  in  great  measure,  helpless  before;  and  the 
«ct  was  designed  to  furnish  them  a  legal 
remedy,  by  way  of  a  civil  action,  to  prevent 
injury'  to  the  municipal  estate  or  the  oommis- 
•sion  of  illegal  official  acts. 

There  have  been  pertinent  instances  of  ac- 
tions brought  under  the  authority  of  the  stat- 
ute, to  some  of  which  I  will  refer,  Rogers  v. 
Buffalo,  123  N.  Y.  173,  9  L.  R.  A.  579,  was  an 
action  brought  by  a  taxpayer  of  the  city  to  re 
strain  the  common  council,  mayor,  etc.,  of  the 
•city  from  paying  the  salary  of  the  street  and 
iiealih  inspector,  on  the  ground  that  his  ap- 
pointment was  in  violation  of  the  civil  service 
law.  and  a  recovery  was  sustained.  Taleott 
V.  Buffalo,  125  N.  1[.  280,  was  an  action  by  a 
taxpayer  of  the  city  to  restrain  the  municipal 
^authorities  from  substituting  electric  street 
lighting^ for  that  of  gas  in  certain  parts  of  the 
•city.  The  question  for  determination  there 
was  whether  a  taxpayer  can  maintain  an  ac- 
tion to  restrain  the  governing  body  in  a  city 
from  official  action,  within  its  power  and 
<li8cretion,  in  the  absence  of  some  charge  of 
fraud,  collusion,  corruption,  or  bad  faith.  It 
was  observed  that  the  terms  "waste"  and  "in- 
Jury,"  used  in  the  statute,  which  gives  a  right 
of  action  to  a  taxpayer  as  against  municipal 
officers,  comprehended  illegal,  wrongful,  or 
•dishonest  official  acts,  and  were  not  intended 
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to  subject  official  action  to  the  snperviaion  of 
judicial  tribunals  where  it  was  within  the  ju- 
risdiction and  discretion  of  the  officers  or 
municipal  bodies.  If  the  municipal  authorities 
had  not  had  the  power  to  provide  for  the 
regulation  and  lightioff  of  the  city's  streets  so 
as  to  leave  the  method  to  be  adopted  wiihin 
their  discretion,  our  decision  would  have  up- 
held the  judgment  recovered  below,  because 
of  the  illegality  of  the  municipal  action.  Im- 
providence, or  lack  of  wisdom,  would  not  war- 
rant such  an  action.  Ziegler  v.  Chapin^  126 
N.  Y.  342,  was  an  action  brought  by  a  tax- 
payer of  the  city  of  Brooklyn  against  the 
mayor  and  other  officials  to  annul  a  contract 
made  by  them  for  the  purchase  of  the  prop- 
erty of  a  water  company.  It  was  there  held 
that  the  action  was  maintainable,  upon  the 
ground  that  the  contemplated  purchase  by  the 
mayor  and  his  associates  was  beyond  their 
authority  and  illegal.  It  was  said  that  "the 
action  authorized  by  g  1925  of  the  Code  Is  one 
which  the  taxpayer  may  bring  against  the  pub- 
lic officer  because  of  some  fraud  or  bad  faith 
on  his  part,  or  to  restrain  some  illegal  action." 
Peek  V.  Belknap,  180  N.  Y.  894,  was  an  action 
brought  by  a  taxpayer  of  the  city  of  Rochester 
to  restrain  the  mayor  from  entering  into  a  con- 
tract of  (employment  with  the  defendant  Bel- 
knap and  to  restrain  the  diy  clerk  and  treas- 
urer from  paying  him  any  moneys.  The 
ground  of  the  action  was  that  Belknap  had  not 
passed  the  civil  service  examination.  It  was 
held  that  Belknap's  admission  into  the  service 
of  the  city  was  plainly  illegal,  because,  under 
the  disqualification  of  the  civil  service  law  the 
city  could  not  employ  an  individual  not  eligi- 
ble under  the  law.  It  was  held  that,  under 
§  1925  of  the  Code  of  Civil  Procedure  and 
chapter  678  of  the  Laws  of  1887,  an  action  is 
expressly  authorized  for  the  protection  of  tax- 
payers against  municipal  officers,  to  prevent 
any  illegal  official  acts  on  their  part,  or  to  pre- 
vent waste  or  injury  to  the  property  or  funds 
of  the  corporation. 

It  seems  to  me  that  these  cases  have  fully 
committed  this  court  to  the  doctrine  that  the 
statutes  comprehend  all  cases  where  the  wrong 
to  be  remedied  consists  either  in  a  waste  of  or 
an  injury  to  the  municipal  estate,  through 
corrupt  official  action  or  through  action  in 
abuse  of  the  powers  conferred  on  municipal 
bodies,  or  in  the  commission  of  illegal  official 
acts.  Nor  should  the  scope  of  the  remedy 
given  by  the  legislature  be  too  much  re- 
stricted by  construction.  As  it  was  said  in 
Ayers  v.  Lawrence,  59  N.  Y.  192,  which  was 
the  first  case  in  this  eourt  of  an  action  brouc^ht 
under  the  taxpayers'  act,  "In  the  construction 
of  laws  of  the  character  of  that  under  consid- 
eration, too  much  stress  should  not  be  laid 
on  the  strict  and  precise  signification  of  words, 
but  they  should  be  construed  liberally,  with  a 
view  to  the  beneficial  end  proposed  to  wit,  the 
suppression  of  mischief  and  advancement  of 
the  remedy."  It  was  there  observed  of  the  law 
that  its  language  was  "sufficiently  comprehen- 
sive to  embrace  every  wrong  by  which  taxpay- 
ers may  be  prejudiced,  as  within  the  purview 
of  the  act,  if  not  within  the  literal  and  precise 
meaning  of  ^e  words."  Upon  this  head  of 
the  appeal,  I  am  not  inclined  to  entertain  any 
doubt  as  to  the  right  of  the^plaintifEs  to  bring 
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their  action  to  prevent  the  defendant  Brook- 
Itd  city  ofBcials  from  paying  salaries  to  those 
•defendants  who  are  allegecTto  have  heen  ap- 
pointed to  positions  in  the  municipal  service 
without  a  competitive  examination  as  to  their 
4nerit8  and  fitness,  as  prescribed  by  law,  and  to 
be,  therefore,  holding  such  positions  illegally. 

We  have,  then,  to  consider  what  was  the 
effect  of  the  insertion  into  article  6  of  the  Con- 
stitution, as  amended  in  1894,  of  g  9,  which 
reads  as  follows:  "Appointments  and  promo- 
tions in  the  civil  service  of  the  state,  and  of  all 
the  civil  divisions  thereof,  including  cities  and 
villages,  shall  be  made  according  to  merit  and 
^tness  to  be  ascertained,  so  far  as  practicable, 
by  examinations,  which,  so  far  as  practicable, 
«hall  be  competitive;  provided,  however,  that 
honorably  discharged  soldiers  and  sailors  from 
the  army  and  navy  of  the  C  nited  States  in  the  late 
Civil  War,  who  are  citizens  and  residents  of  this 
«tate,  shall  be  entitled  to  preference  in  appoint- 
ment and  promotion  without  regard  to  their 
standing  on  any  list  from  which  such  apiM>int- 
nent  or  promotion  may  be  made.  Liaws  shall 
be  made  to  provide  for  the  enforcement  of  this 
section."  I  believe  this  state  to  be  the  only  one 
where  such  a  provision  affecting  its  civil  service 
has  thus  far  been  made  a  part  of  its  fundamental 
law,  and  we  are  bound  to  assume  by  reason 
of  its  presence  there,  and  by  reason  of  all  the 
circumstances  attending  its  insertion,  that  it 
was  a  most  deliberate  expression  of  the  views 
of  the  representatives  of  the  people.  In  the 
consideration  of  the  object  and  purport  of  a 
^institutional  provision,  it  is  useful  to  regard 
the  circumstances  attending  and  leading  to  its 
insertion.  The  reform  of  uie  civil  service  has 
long  been  the  subject  of  discussion  and  of  leg- 
islation, here  and  elsewhere.  Examinations, 
whereby  appointments  to  places  in  the  public 
service  mi^ht  rest  u|X>n  merits  and  fitness,  had 
been  provided  for  in  England,  some  years  be- 
fore the  first  of  our  acts  ui>on  the  subject  was 
passed  in  1888.  It  became  evident  there,  as 
here,  that  they  were  of  great  value  as  agencies 
for  the  improvement  and  elevation  of  the  pub- 
lic service,  and  the  project  of  civil-service  re- 
form made  rapid  progress.  Not  only  in  that 
most  important  respect,  but  also  in  the  per- 
-sonal  gain  to  the  executive  heads  of  depart- 
ments, who  were  relieved  of  the  burden  and 
the  responsibility  of  selecting  competent  sub- 
ordinates, it  commended  itself  to  the  general 
Approval  The  people  of  the  state  have  now 
formally  and  solemnly  declared  at  the  polls 
that  appointments  to  public  places  shall  be 
made  upon  the  basis  of  merit  and  fitness,  to 
he  ascertained,  so  far  as  practicable,  by  com- 
petitive examinations.  Their  will  in  that  re- 
spect has  been  ei pressed  in  the  most  impressive 
manner,  by  being  embodied  In  the  funda- 
mental law  of  the  state. 

That  it  should  be  given  full  effect  no  one 
will  deny,  and  one  of  the  questions  wLich  con' 
fronts  us  is  whether,  as  the  appellants  contend, 
4t  can  only  become  operative  through  legisla- 
tive provisions.  They  argue  that  the  pro- 
visions of  this  section  simply  indicate  the  prin- 
•ciples  in  accordance  wiih  which  appointments 
must  be  made,  and  that,  beine  affirmative  in 
character,  they  are  not  self -executing  until  a 
law  is  passed  providing  for  some  method  of 
•deteroiinaUon  and  clasmflcation  in  accordance 
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with  those  principles.  The  argument,  while 
having  some  force,  in  so  far  as  the  civil  divi- 
sions of  the  state  other  than  cities  are  con- 
cerned, where  the  legislature  has  failed  to 
make  a  classification,  or  to  provide  some  ade- 
quate machinery,  through  regulations  or 
boards  of  examiners,  falls  to  appreciate  the 
positive  and  imperious  nature  of  this  constitu- 
tional mandate.  The  argument  would  make 
of  the  provision  a  direction  without  imperative 
fores.  This  is  not  the  presumption  we  may 
indulge  in  when  we  read  the  language  and 
consider  the  very  apptUwnt  design  to  protect 
the  people  against  the  evil  effects  of  unfitness 
in  those  filling  subordinate  positions  in  the 
public  service.  From  the  time  that  the  revised 
Constitution  of  1894  went  into  effect,  it  com- 
manded that  all  appointments  should  be  made 
according  to  merit  and  fitness,  to  be  ascer- 
tained, when  practicable,  by  the  test  of  com- 
petitive examinations.  Every  officer  charged 
with  the  duty  of  appointing  his  subordinates 
in  office,  in  taking  his  oat£  of  office,  bound 
himself  to  obey  it  as  the  supreme  law  of  the 
state,  and  to  carry  it  into  effect  as  faithfully  as 
was  in  his  power.  It  needed  no  legislation  to 
give  force  to  the  command,  however  legislation 
might  be  needed  in  order  that  the  api>ointing 
officer  might  be  enabled  by  the  aid  of  proper 
machinery  to  competenUy  fulfil  his  oath  in 
making  appointments.  To  use  an  illustration 
of  the  respondent's  counsel,  the  neglect  or  re- 
fusal of  the  legislature  to  pass  appropriate  laws 
might  make  the  constitutional  command  as  in- 
effectual as  would  be  the  case  of  its  failure  to 
obey  the  command  to  provide  for  a  constitu- 
tional convention  every  twentv  years.  Would 
the  command  be  any  the  Jess  imperative? 
There  is  much  more  in  this  section  than  an  in- 
dication of  the  principles  upon  which  appoint- 
ments must  be  made.  There  is  the  establish- 
ment of  a  fundamental  principle,  which,  while 
the  constitutional  provision  remains,  is  a  su- 
preme law  for  the  state,  and  which  is  self-exe- 
cuting in  all  cases  where  the  legislature  has 
provided  the  ways  and  means  for  compliance 
with  its  requirements. 

The  provision  In  the  section,  that  * 'laws  shall 
be  made  to  provide  for  the  enforcement  of  this 
section,"  re  enforces  its  positive  command. 
8o  far  as  laws  do  not  already  exist  which  per- 
mit the  mandate  to  be  effectual,  there  shall  be 
further  legislation  in  the  line  of  regulations.  I 
do  not  see  bow  the  Sturgii  Case,  152  N.  Y.  11, 
which  arose  under  the  lottery  clause  of  the 
Constitution  (art.  1,  g  9),  and  to  which  counsel 
refers,  commits  us  to  any  different  view  of  the 
language  of  this  section.  It  was  there  held 
that  the  lottery  section  was  not  intended  to  be 
self- executing,  because  of  its  lanffuage,  that 
''the  legislature  shall  pass  appropriate  laws  to 
prevent  offenses  against  any  of  the  provisions 
of  this  section."  This  was  an  express  delega- 
tion of  authority  to  the  legislature  to  enact 
laws  by  which  the  section  should  be  given 
force.  The  legislature  was,  in  effect,  directed 
to  enact  laws  for  the  definition,  prevention, 
and  punHiment  of  crimes  Cf>ming  witliiu  the 
general  laiigunge  of  the  section,  which  forbade 
that  any  Ion  cry.  poolselliog,  bookmakinar,  or 
any  other  kind  of  gambling,  shall  '*be  author- 
ized within  this  state."  1'hat  section  is  very 
different  in  iu  language  from  ^^^f^ 
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^oulderfBff,  where  we  haTe  the  positlTe  and 
aomistakaBle  utteranoe  of  a  oommand  upon 
Uie  sabject  of  appointments,  and  where  the 
only  room  for  legislation  is  in  the  sphere  of 
providing  ways  and  means  for  a  general  and 
laithful  compliance  by  ezecntiye  officers. 

I  have  suggested  that  the  section  was  framed 
as  a  deliberate  expression  of  the  views  of  the 
representatives  of  the  people  in  the  constitu- 
tional convention,  held  in  the  vear  1894. 
Civil  service  reform  had  then  passed  the  tenta- 
tive stage.  In  1883  an  act  had  been  passed  re- 
lating to  appointments  in  the  civil  service  of 
the  state  which  provided  for  the  making  of 
rules  and  regulations  for  the  examination  of 
persons  seeking  admission  into  the  civil  service 
of  the  state  or  of  the  cities  of  the  state.  Laws 
1888,  chap.  854.  The  original.  sUtute  had 
been  made  the  subject  of  many  amendments, 
down  to  the  legislative  session  of  1894.  Regu- 
lations had  been  promulgated  by  the  governor 
and  bv  mayors  of  cities,  civil  service  commis- 
sions bad  been  appointed,  and,  in  the  decade 
that  had  elapsed  since  the  passage  of  the  first 
law,  the  public  attention  had  been  directed  to 
the  development  and  result  of  this  plan  for  ele- 
vating and  improving  the  dvil  service.  Civil 
service  examinations  had  not  gone  unchal- 
lenfi;ed  as  to  their  efficacy,  and  the  antagonism 
had  been  pronounced.  The  proposed  amend- 
ment of  the  Constitution  was  mtroduced  as 
early  as  in  the  month  of  June,  in  the  session 
of  the  constitutional  convention  of  1894.  It 
was  taken  up  in  the  month  of  September,  and 
made  the  subject  of  prolonged  debate.  I 
think  we  may  safely  and  fairly  presume  that 
the  members  of  the  convention  had  actually, 
and  well,  in  mind,  not  only  the  public  pro- 
ceedings had  in  legislative  and  administrative 
bodies  upon  the  subject,  but,  as  well,  what 
the  operation  of  the  law  had  been  reduced  to 
in  practice.  It  may  not  amount  to  a  legal  pre- 
sumption of  knowledge  as  to  all  the  details  of 
its  working;  but,  in  considering  the  duty  rest- 
ing upon  a  deliberative  body  chosen  to  revise  the 
Constitution  of  a  state,  I  regard  it  as  a  proper 
and  natural  presumption  to  indulge  in  that  the 
working  of  the  law  in  practice  and  the  con- 
ditions brought  about  by  rules  and  regulations 
were  the  subject  of  study  and  of  reflection. 

The  civil  service  article  for  cities  provided 
that  *'the  mayor  of  each  city  in  this  state  is 
.  .  .  hereby  directed  to  prescribe  such 
regulations  for  the  admission  of  persons  into 
the  civil  service  of  said  city  as  may  best  pro- 
mote the  efficiency  thereof,  and  ascertain  the 
fitness  of  candidates  in  respect  to  character, 
knowledge,  and  ability  for  the  branch  of  the 
service  into  which  they  seek  to  enter,  and  for 
this  purpose  he  shall,  from  time  to  time,  em- 
ploy suitable  persons  to  conduct  such  inquiries 
and  make  examinations,"  etc.  Such  regula- 
tions, by  the  article,  were  to  provide  and  de- 
clare, as  in  the  esse  of  admission  to  the  civil 
service  of  the  state,  "as  nearly  as  the  condi- 
tions of  good  administration  will  warrant," 
for  open  and  competitive  examinations  for  test- 
ing the  fitness  of  applicants,  which  should  be 
practical  in  their  character,  and  fairly  test  the 
relative  capacity  and  fitness  of  the  persons  ex- 
amined, and  that  "all  of  the  offices,  places, 
and  emplovmcnts  .  .  .  shall  be  filled  by 
selections  from  among  those  graded  highest  as 
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the  result  of  such  oompetiUve  examination.* 
The  mayor  was  required  to  arrange  in  classes 
the  clerks  and  persons  employed  in  the  public 
service  of  the  city,  and  *'he  shall  include  in 
one  or  more  of  such  classes,  so  far  as  practica- 
ble for  the  purposes  of  examination  herein  pro- 
vided for,  all  subordinate  clerks  and  •fficers 
in  the  public  service  of  the  said  city/'  etc  The 
further  provisions  of  the  article  relate  to  the 
exemption  from  the  regulations,  prescribed 
pursuant  to  the  section,  of  elective  officers  and 
the  subordinates  for  whose  errors  they  were 
financially  responsible,  of  heads  of  depart- 
ments, persons  in  the  educationsl  departments, 
and  every  subordinate  officer  who  by  virtue  of 
his  office  had  personal  custody  of  public  funds 
for  the  safe-keeping  of  which  the  head  of  the 
office  was  under  official  bonds.  Laws  1883, 
chap.  854,  §  8,  as  amended  by  Laws  1884» 
chap.  410,  §  2.  Under  this  article,  regulaiions 
were  variouslv  promulgated;  and  as'  we  are 
concerned  with  those  prescribed  by  the  mavors 
of  Brooklyn,  we  shall  refer  to  them.  They 
provided  for  three  schedules,  termed  "A.'* 
"B,"  and  "D."  iSchedule  A  included  places 
for  which  appointments  mi^t  be  made  with- 
out examination.  Schedule  B  included  places 
to  be  filled  upon  a  competitive  examination. 
Schedule  D  included  the  cases  of  laborers  and 
day  workmen.  It  was  also  provided  by  the 
regulations  that  all  new  or  omitted  positiona 
shall  be  deemed  to  be  in  Schedule  B,  unless 
the  assign raent  of  such  positions  to  some  other 
schedule  bv  made  by  the  mayor;  and  this  evi- 
dences that  thst  schedule  was  to  be  regarded 
as  containing  the-fl:eneral  rule  in  the  making  of 
appointments.  Classification  was  made  into 
schedules  of  the  various  clerks  and  persons  em- 
ployed in  the  city  service,  and  thereafter,  from^ 
time  to  time,  were  made  assignments  by  the 
mayors  of  positions  to  the  noncompetitive 
schedule,  so  that  prior  to  January  1,  1^5,. 
when  the  revised  Constitution  went  into  effect, 
six  of  the  positions  filled  by  the  appointees,, 
defendants  in  this  sction,  were  assigned  u> 
that  schedule,  and  after  that  date,  ^ye  were 
so  assigned.  Whether  any  of  these  defend- 
ants might  be  considered,  by  virtue  of  his^ 
offlice  or  his  relations  to  the  head  of  the  depart- 
ment, to  be  exempted  from  the  examinaiioift> 
prescribed  by  law,  is  a  matter  to  be  discussed 
later.  The  methods  and  extent  of  examination^ 
are  most  amply  exhibited  in  this  record,  and 
it  very  clearly  is  made  to  appear  that  the  civil 
service  commissioners  have  tested  the  qualifi- 
cations of  applicants  in  such  practical  ways  a» 
would  reveal  what  experience,  technical  equip- 
ment, character,  and  reputation  tiiey  pos- 
sessed. 

It  is  the  claim  of  the  appellants,  in  effect, 
thst  the  revised  Constitution  has  not  affected 
the  provisions  of  the  civil  service  statutes, 
nor  hss  substantiallv  changed  the  conditions, 
as  to  the  classification  of  positions,  the  deter- 
mination of  the  classes,  and  the  method 
of  appointment,  and  that  they  remain,  as- 
before,  questions  for  the  sole  determina- 
tion of  the  administrative  officers  of  the 
state  and  city  governments.  There  can 
be  no  doubt  that,  so  far  as  the  existing  law» 
were  consistent  with  the  provisions  of  the  Con- 
stitution,, they  were  unaffected  by  them.  Onlj' 
such  acts  of  the  legislature  as^^w^  repugnant 
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to  tbe  Coostitntion  were  expressly  abrogated. 
Artide  1,  §  16.  But  the  coDStitutioDal  pro- 
▼isioQ  was  so  radical  in  its  operation  that, 
thenceforth,  the  rather  plenary  exercise  of  dis- 
cretion, vested  by  the  statute  in  the  adminis- 
trative  officers  of  goyernment,  was  taken  away. 
There  was  no  longer  to  be  that  latitude  of  dis- 
cretion which  was  afforded  by  such  proyisions, 
as  that  the  regulations  should  be  such  *^may 
best  promote  the  efficiency  thereof,"  or  "as 
nearly  as  the  conditions  of  good  administration 
will  warrant.  The  constitutional  contention 
and  the  people  (who  adopted  their  work  of  re- 
Tision)  had  in  mind  a  more  stringent  principle 
in  appointing  persons  to  perform  duties  affect- 
ing the  pnblic  interests.  Thenceforth  appoint- 
ments should  be  upon  the  basis  of  a  fitness  for 
office,  to  be  solely  tested,  when  it  wts  practi- 
cable to  do  so,  by  exaroioations,  which  should 
be  competitive  in  their  nature  if  that,  too.  was 
practicable.  It  was  not  proposed  that  the  ben- 
efits which  they  believed  would  result  from  the 
strict  application  of  such  a  principle  should  be 
lost  or  dimi Dished,  by  the  exercise  of  a  merely 
formal  judgment  or  of  an  arbitrary  legislative 
discretion. 

We  have  recently  had  occasion  to  consider 
the  effect  of  this  constitutional  provision  in  de- 
priving the  legislature  of  any  purely  arbitrary 
power. of  determination  as  to  what  places  It 
was  practicable  to  fill  by  appointment  without 
competition.    The  Reymer  Cam,  148  N.  T.  219, 

86  L.  R  A.  447.  arose  under  chapter  844  of  the 
Laws  of  1895,  which  amended  the  civil  service 
act  so  as  to  create  an  exemption  in  favor  of  the 
veterans  therein  described  from  competitive 
examinations.  The  language  used  was  that 
'^competitive  examinations  shall  not  be  deemed 
practicable  or  necessary"  in  such  a  case.  We 
held  the  act  to  be  unconstitutional,  because  it 
referred  only  to  veterans  of  the  Civil  War  and 
created  a  favored  class,  and  because  it  arbitrar- 
ily declared  as  to  them  competitive  examina- 
tions should  not  be  deemed  practicable  in  cases 
where  the  compeosation  does  not  exceed  $4  per 
day.  Judge  Bartlett,  delivering  the  opinion  of 
this  court,  observed  that  "white  it  is  true  that 
the  Constitution  contemplates  that  it  may  not 
always  be  practicable  to  ascertain  merit  and  fit- 
ness by  examinations,  or  to  have  these  exam- 
inations competitive,  yet  a  mere  arbitrary  dec- 
laration in  an  act  of  the  legislature  that 
competitive  examinations  of  veterans  are  im- 
practicable in  cases  where  the  compensation 
does  not  exceed  $4  per  day  is  in  plain  violation 
of  the  provisions  of  the  Constitution  making 
competitive  examinations  necessary." 

The  use  of  the  word  "practicable"  in  the  sec- 
tion has  been  seized  upon  as  the  basis  for  an 
argument,  by  implication,  that  it  was  recog- 
nized that  it  might  not  always  be  possible  to 
test  merits  and  ntness.  in  every  instance,  by  an 
examination,  competitive  or  noncompetitive, 
and,  as  existing  laws  were  left  in  force,  so  far 
as  not  repugnant  to  the  Constitution,  that  all 
questions  of  classification,  and  of  matters  of 
appointment  thereunder,  are  left  to  the  deter- 
mination of  the  mayors,  as  provided  for  by  the 
acts  of  tbe  le^sislative  body  in  whom  such  a 
power  of  legislation  resided.  The  significance 
of  the  terminology  of  this  section  is  not  open 
to  so  broad  an  implication.  All  exceptions  to 
the  rule  of  examinationi  were  abrogated  by  the 
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section,  which  formerly  existed  by  statute,  or 
which  became  ingrafted  upon  the  law  by  reg- 
ulations. There  were  to  be  no  more  exemp- 
tions from  examinations  in  any  case,  unless  it 
was  one  where,  from  its  peculiar  nature,  it 
could  be  seen  that  an  examination  would  not 
be  practicable  for  the  purpose.  It  is  not  diffi- 
cult to  understand  what  was  intended,  however 
difficult  it  might  be  to  furnish  a  definition  ^ 
which  would  include  the  cases  where  examina- 
tions would  not  be  practicable.  Such  cases 
might  be  found  in  the  selection  of  a  private 
secretary,  where  the  statute  gave  the  power  to 
appoint  such,  or  in  the  selection  of  an  attend- 
ant or  clerk  by  a  Judicial  or  executive  officer, 
where  there  was  a  similar  power  to  make  the 
appointment.  In  such  and  like  cases  the  re- 
qmrements  for  the  place  might  consist  rather 
in  tbe  capacity  of  the  person  to  inspire  and  to 
deserve  personal  confidence  and  a  personal  lik- 
ing than  in  the  possession  of  experience  or 
knowledge  or  a  technical  equipment.  Such 
might  well  be  the  case  where  the  executive 
officer  is  charged  with  such  responsibility,  in 
the  performance  of  the  duties  of  his  office,  aa 
to  require  him  to  rest  upon  the  vigilance,  in- 
tegrity, and  personal  faithfulness  of  a  elerk, — 
qualiaes  which  examinations  mi^ht  insuffi- 
ciently display,  if  at  all.  So,  with  respect  to 
competitive  examinations,  cases  can  be  con- 
ceived of  where  they  might  not  be  practicable, 
whether  simply  from  the  absence  of  any  oom> 
petitors,  or,  more  pertinently,  where  the  nature 
of  the  work  to  be  performed  by  the  applicant 
is  such  that  an  examination  in  competition 
with  others  would  not  aid  in  determining  his 
fitness  for  the  particular  position  to  be  filled. 
It  would  not  be  profitable  for  us  to  attempt  any 
elaborate  definition.  As  cases  arise,  where  it 
is  sought  to  apply  the  exception  to  examina- 
tions, competitive  or  noncompetitive,  upon  the 
ground  of  the  impracticability  contemplated  by 
the  section,  they  will  have  to  be  passed  upon 
by  the  courts.  Tbe  question  is  necessarily  a 
Judicial  one.  Whether,  in  a  given  case,  a 
competitive  examination  is  practicable  to  ascer- 
tain the  merits  and  fitness  of  the  applicant  for 
the  place,  is  mainly  a  question  of  legal  con- 
struction, which  is  to  be  determined  by  refer- 
ence to  the  requirements  of  the  office  and  by 
the  use  of  judgment,  aided  by  the  facts  of  the 
case.  Whether  a  classification  or  a  determina- 
tion made  as  to  the  method  of  appointment  la 
in  conflict  with  the  constitutional  provision,  or 
is  in  evasion  of  its  spirit  and  purpose,  must  be 
a  question  for  the  ultimate  decision  of  the 
courts. 

There  should  be  no  ground  for  the  fear,  sug- 
gested by  the  appellants'  counsel,  of  an  undue 
interference  by  the  courts  with  the  exercise  of 
discretionary  powers  vested  by  law  in  the  ad- 
ministrative departments  of  government.  The 
exercise  in  good  faith  of  administrative  judg- 
ment, resting  upon  facts  and  circumstances, 
which  leave  tbe  question  of  the  practicability 
of  an  appointment  upon  the  examination  test 
prescribed  a  fairly  debatable  one,  should  not 
and  will  not  be  disturbed.  Nor  is  there  any 
inclination  to  intrude  upon  the  sphere  of  any 
legislative  action  when,  in  the  enactment  of  the 
laws  called  for  by  the  constitutional  provision, 
or  deemed  requisite  in  some  exigency,  it  shall 
undertake  to  classify  or  to  declare  with  respect  ^ 
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to  the  practicabflity  of  competitive  examina- 
tions ie  a  class  of  cases,  provided  that  its  action 
is  in  the  exercise  of  a  reasonable  discretion,  and 
not  open  to  the  charjire  of  intending  a  violation 
of  the  fundamental  law.  As  it  was  observed 
in  the  Kepmer  Case,  148  K.  Y.  219,  85  L.  R.  A. 
447,  with  respect  to  the  possibility  of  offices 
and  positions  arising  which,  in  the  light  of  ex- 
perience, could  not  be  filled  by  competition, 
''it  will  be  competent  for  the  legislature  to  pro- 
vide for  it  by  an  appropriate  act  disclosing  the 
circumstances  which  Justify  its  intervention." 
The  power  of  the  courts  is  rather  supervisory 
in  its  nature,  and  it  is  intended  that  it  shall  he 
invoked  whenever  the  charge  is  made  that  the 
constitutional  guaranties  have  been  infringed 
upon  by  legislation.  The  duty  of  the  court  is 
in  no  wise  to  classify,  but  to  pass  upon  a  ques- 
tion of  classification,  in  vie  wof  the  requirements 
of  the  Constitution. 

The  question  of  the  extent  to  which  the  con- 
stitutional provision  is  self -executing  is  to  be 
answered  from  a  reasonable  tftirvey  of  the 
whole  section.  It  is  sweeping  in  its  provision 
as  to  all  existing  exceptions  or  exemptions. 
Veterans  were  to  pass  examinations,  although 
accorded  a  preference  in  appointment  and  pro- 
motion upon  the  lists,  and  appointments  in  the 
department  of  public  works  of  the  state,  there- 
tofore without  the  operation  of  the  civil  serv- 
ice law,  were  brought  within  its  provisions. 
As  it  was  held  in  the  McClelland  Caee,  148  N. 
Y.  860,  81  L.  R.  A.  899,  the  result  of  requir- 
ing the  ffeneral  application  of  the  civil  service 
act  has  been  * 'effectually  accomplished  by  the 
adoption  of  anew  provision  in  the  fundamental 
law/'  As  previously  pointed  out,  the  Consti- 
tution provided  for  the  continuance  in  force  of 
all  legislative  acts  not  repugnant  to  it,  and, 
when  the  revisers  inserted  in  the  section  a  pro- 
vision that  laws  shall  be  made  to  provide  for 
its  enforcement,  they  understood  that,  while 
there  were  laws  in  existence  which  applied  to 
the  civil  service  in  the  state  and  in  the  cities, 
and  which  provided  for  the  appointment  of 
commissions  and  the  promulgation  of  regu- 
lations, etc. ,  there  were  none  which  were  ap- 
plicable to  the  villages  or  other  civil  subdi- 
visions of  the  state.  IThe  propriety  of  such 
legislation  as  would  enable  the  constitutional 
command  to  be  complied  with  everywhere  was 
obvious.  The  purpose  of  the  direction  in  the 
section  to  make  laws,  therefore,  was  to  make 
it  possible  that,  throughout  the  length  and 
breadth  of  the  civil  service  in  this  state,  there 
might  be  a  com  plete  obedience  to  the  command , 
through  an  authoritative  and  intelHfrent  adap- 
tation of  the  law  to  the  conditions  of  the  vari- 
ous localities.  It  became,  and  it  is,  the  duty 
of  the  legislature  to  enact  such  a  law  or  laws 
as  would  secure  to  the  people  of  the  state  in  all 
its  civil  divisions  the  b(  netits  of  a  compliance 
with  the  constitutional  provision.  The  failure 
of  the  legislature  to  do  so  should  be  attributed 
to  a  misapprehension  of  the  situation,  intro- 
duced by  the  adoption  of  the  revised  Constitu- 
tion, rather  than  to  any  intention  to  disregard 
the  duty  imposed  upon  it.  Until  such  legisla- 
tion is  bad  with  respect  to  the  counties,  towns, 
and  villages  of  the  state  that  positions  are 
classified,  and  that  commissions  or  boards  of 
examiners  and  all  necessary  machinerv  are  au- 
thorised and  provided  for,  the  amendment  of 
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the  Constitution  mav  remain  ineffectual.  In 
the  opinion  in  the  MeCleUand  Caee,  it  was  re- 
marked that  "it  was  the  intention  to  put  all  the 
new  provisions  of  the  Constitution  into  opera- 
tion through  the  instrumentality  of  such  laws 
as  were  then  in  force,  so  far  as  practicable,  and 
if,  in  practice,  thev  were  found  to  be  in  any  re- 
spect insufficient  for  that  purpose,  they  were  to 
be  replaced  or  supplemented  by  new  ones." 
That  the  section  is  self  executing  I  do  not  think 
we  can  deny,  and,  indeed,  we  so  held  in  the 
MeCleUand  Caie;  but  in  the  reasonable  sense. 
Legislation  was  only  needed  in  order  to  guide 
appointing  officers,  and  to  furnish  them  with 
proper  authority  and  rules  to  perform  their 
duty  under  the  law.  I  think  it  does  not  im- 
pair the  operative  force  of  the  constitutional 
prohibition  that  it  may  be  in  part  ineffectual 
untU  the  revision  of  present  laws  or  the  enact- 
ment of  new  ones  shall  prescribe  a  classification 
of  positions  or  the  mode  in  which  the  constitu- 
tional provision  should  be  complied  with. 

Kor  does  this  view  work  so  harshly  upon 
executive  officers,  or  upon  their  appointees, 
as  to  avoid  the  appointments  ab  initio,  and 
to  subject  the  former  to  some  personal  lia- 
bility, or  the  latter  to  the  loss  ot  their  com- 
pensation for  services  actually  performed, 
in  the  absence  of  bad  faith,  fraud,  or  collu- 
sion, appointments  made  under  existing  civil 
service  regulations  should  not  subject  the  ap- 
pointing officers  personally  to  liability  for  the 
salaries  paid:  if  it  be  determined  that  the  ap- 
pointments have  been  illegally  made.  The 
discretion  exercised  by  the  mayon  in  assign- 
ing positions  to  noncompetitive  schedules 
may  have  been  mistakenly  and  erroneously 
exercised;  but.  until  it  has  been  declared  ju- 
dicially that  those  positions  were,  within  the 
purview  of  the  Constitution,  such  as  it  was 
practicable  to  fill  by  appointment  from  lists  of 
persons  who  had  successfully  passed  the  re- 
quired examinations,  the  appointments  stand, 
and  the  incumbents  of  the  offices  are  entitled 
to  be  paid  their  salaries  or  compensation. 
The  constitutional  provision  must  be  humanly 
viewed.  It  recognizes  that  examinations  majr 
not  always  be  practicable  to  test  the  quah- 
fications  of  applicants  for  public  office,  and  a 
classification,  containing  a  noncompetitive 
schedule  or  a  determination  upon  the  method 
of  a  noncompetitive  appointment,  made  in  good 
faith,  will  not  be  presumed  to  have  been  in 
disregard  of  the  constitutional  requirements. 
Remedies  by  action  are  afforded  to  test  the 
legality  of  the  method  of  appointments  to  of- 
fice and  to  secure  a  judicial  revision  of  the 
subject  of  complaint.  I  am  of  the  opinion, 
therefore,  that  the  defendant  appointees  are  en- 
titied  to  the  salaries  or  compensation  earned 
by  them  until,  by  a  final  and  conclusive  judg- 
ment, the  legality  of  the  mayor's  classification 
has  been  determined  upon. 

Finally,  upon  the  question  of  the  positions 
held  by  the  defendant  appointees,  I  am  un- 
able to  find  any  ground  for  holding  that  com- 
petitive examinations  were  not  perfectly  prac- 
ticable to  test  their  merits  and  fitness.  Their 
positions  cannot  be  said  to  be  of  a  character 
which  makes  examinations  impracticable  as 
a  mode  of  ascertaining  the  fitness  of  appli- 
cants. In  almost  all  of  the  positions  in  the 
civil   service,  oonfldence  m^^  repoaed  in 
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tbe  appointee,  and  bis  honesty  is  an  important 
prerequisite;  and,  if  the  practicability  of  com- 
petitive examinations  were  made  to  depend 
upon  such  considerations  merely,  it  would  go 
far  to  emasculate  the  vieor  of  the  reform  in- 
tended to  be  effected  by  the  constitutional 
amendment.  The  disposition  should  not  be  to 
be  too  liberal  in  the  construction  of  the  term 
•*  practicable"  when  applied  to  competitive  ex- 
aminatioDS.  The  desire  of  the  people  for  the 
efficient  services  of  persons,  selected  for  their 
competency  to  perform  them,  should  not  be 
thwarted  by  refining  away  the  language  in 
Tvhich  that  desire  has  been  expressed.  The 
dominant  idea  was  that  public  servants  should 
be  competent  for  their  positions.  They  have 
solemnly  decided  that  surbordinate  public  of 
fices  in  the  departments  of  the  civil  service 
should  not  be  ^Ued  by  appointments  made  as 
mere  rewards  to  political  or  personal  adher- 
ents, but  upon  the  sole  basis  of  ascertained 
merits  and  fitness.  It  will  not  suffice,  to 
avoid  its  applicability  to  some  positions,  that 
it  requires  the  repose  of  some  trust  in  the  ap- 
pointee. This  is  not  the  true  significance  of 
the  language  of  the  section.  It  is  perfectly 
practicable  to  ascertain  the  fitness  of  a  person 
to  be  trusted  in  a  clerical  or  other  subordinate 
position  in  a  department  through  the  methods 
of  the  examinations  provided  for  by  the  refru- 
lations.  The  service  is  a  public  one  and  rarely 
confidential,  as  in  the  case  of  private  employ- 
ment. This  very  voluminous  record,  among 
other  matters  exhibited  to  illustrate  the  work- 
ings and  merits  of  the  civil  service  rules,  con- 
tains exhibits  of  actual  competitive  examina- 
tions held  for  applicants  for  positions  in  the 
different  grades  of  the  city's  service,  with  the 
method  of  marking;  and  that  they  are  practi- 
cal in  their  character,  and  relate  to  matters 
which  fairly  test  relative  capacity  and  fitness 
to  discharge  the  duties  of  the  ofl9ce  applied  for, 
I  do  not  think  can  Justly  be  denied.  I  do  not 
see  why  every  one  of  the  positions  described  in 
this  action  could  not  be  filled,  to  the  better 
satisfaction  of  the  executive  head  andthepu1> 
lie.  upon  competitive  examinations.  That 
moneys  will  be  handled  is  no  adequate  reason 
for  exemption.  As  before  said,  it  should  ac- 
tually appear  that  an  examination,  competi- 
tive or  noncompetitiye,  could  not  fully  satisfy 
the  peculiar  or  personal  requirements  of  the 
position  to  be  filled,  in  order  that  it  may  be 
held  to  come  within  the  purview  of  the  Con- 
stitution as  one  which  might  be  appointed  to 
by  a  mere  personal  selection.  None  of  the  de- 
fendants can  be  fairly  said  to  be  filling  such  a 
position. 

No  other  questions  demand  a  continuance 
of  this  discussion,  the  length  of  which  is  only 
justified  by  the  importance  of  the  questions, 
which  have  been  argued  with  exceptional 
thoroughness  and  ability  by  both  counsel. 
Generally  stated,  the  conclusions  I  have 
reached  are  that  §  9  of  article  5  of  the  new 
Constitution  operated  to  modify  the  civil  serv- 
ice laws  and  regulations  which  were  existing 
on  January  1, 1895,  and  to  establish  as  the  sole 
rule  for  appointments  to  subordinate  positions 
in  the  civil  service  an  ascertained  merit  and 
fitness  in  the  applicant,  upon  competitive  ex- 
amination; that  its  effect  was  to  abrogate  all 
exemptions  and  exceptions  to  the  rule,  unless 
87  L.B.A. 


in  some  case  where  such  examinations  wero 
impracticable  as  a  method  of  appointment; 
that  the  provision  executed  itself  in  the  public 
service  of  the  state  and  of  the  cities,  but 
needed  legislation  in  other  civil  subdivisions  to 
govern  the  conduct  of  appointing  ofiScials  and 
to  regulate  compliance  by  them;  that,  in  a 
case  arising  upon  the  legalitv  of  a  classifica^ 
tion  or  assignment  of  a  position  in  a  noncom- 
petitive 8ch«iule,  the  question  becomes  a  judi- 
cial one,  and  is  for  the  revision  of  tbe  courts, 
upon  the  facts  as  found  and  in  the  lisht  of  a 
common  experience  and  a  common  knowledge; 
that,  until  a  final  and  conclusive  judgment  is 
had.  which  determines  the  illegality  of  ap- 
pointments, the  appointees  in  office  are  en- 
titled to  be  paid  their  salaries  or  compensation; 
and,  finally,  that  competitive  examinations 
were  practicable,  in  Constitutional  purview, 
for  all  the  positions  filled  by  the  defendants. 
I  think  that  the  judgment  should  be  modified 
so  as  to  conform  to  this  opinion,  and,  as  so 
modified,  it  should  be  affirmed. 

O'Brien,  J. .  dissenting: 

I  concur  in  man^  of  the  general  conclusions 
of  Judge  Gray  with  respect  to  the  questions 
involved  in  this  case.  JBut,  since  I  have  ar- 
rived at  the  conclusion  that  the  judgment  ap- 
pealed from  is  right  in  its  entire  scope  and 
meaning,  I  prefer  to  state,  in  as  brief  language 
as  possible,  the  grounds  upon  which  it  is 
based.  Many  of  the  questions  discussed  at  the 
argument  and  upon  the  briefs  of  counsel  have 
long  been  settled,  and  have  been  so  clearly  re- 
moved from  the  domain  of  doubt  or  discus- 
sion that  a  bare  statement  of  the  principle  is 
sufficient.  The  right  of  a  taxpayer  to  main- 
tain such  an  action  is  no  longer  an  open  ques- 
tion. The  statute  gives  the  right  in  express 
words,  and  this  court,  in  at  least  two  cases, 
and  upon  facts  substantially  identical,  with 
those  appearing  in  this  record,  has  sustained 
the  right.  Bogera  v.  Buffalo,  123  N.  Y.  178, 
9  L.  ft.  A.  579;  Peek  v.  Belknap,  130  N.  Y. 
894.  We  have  recently  sustained  tbe  right  of 
a  taxpayer  to  maintain  an  action  to  restrain 
the  common  council  of  a  city  from  proceeding 
to  appoint  police  commissioners  under  a  law 
claimed  to  be  in  violation  of  the  Constitution. 
RatKbone  v.  TF»WA,  150  N.  Y.  459,  84  L.  R.  A. 
408.  This  is  an  action  to  restrain  the  pay- 
ment of  salaries  to  persons  appointed  in  the 
civil  service  of  the  city,  as  it  is  alleged,  in  vio- 
lation of  the  same  instrument.  That  was  an 
action  to  restrain  the  municipal  authorities  from 
making  the  appointments  for  similar  reasons. 
No  substantial  distinction  can  be  made  be- 
tween the  two  cases,  and  if  it  was  ever  desir- 
able to  limit  the  right  to  bring  actions  of  this 
character  by  refining  away  the  statute,  it  is  too 
late  now.  There  is  nothing  in  this  case  to 
warrant  the  court  in  reviewing  its  former  de- 
cisions on  this  subject,  much  less  in  reversing 
them.  Nor  is  the  right  to  maintain  the  action 
affected  by  the  fact  that  the  alleged  illegal  act 
may  be  reviewed  or  corrected  in  some  other 
way.  Such  a  rule  would  practicallv  repeal 
the  statute,  since  many  of  the  official  acts  of 
public  officers  are  subject  to  such  review. 
The  taxpayers'  action  is  an  additional  remedy 
in  equity,  and  exists  quite  independent  of  all 
other  methods  f6r  testing  the  question  whetheyr 
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the  proceedings  or  the  official  acts  in  any  given 
case  are  or  are  not  illegal. 

The  controversy  in  this  case  depends  upon 
the  meaning,  scope,  and  application  of  a  new 
provision  which  has  been  inserted  in  the  Consti- 
tation:  ''Appointments  and  promotions  in  the 
civil  service  of  the  state,  and  of  all  the  civil 
divisions  thereof,  including  cities  and  villages, 
shall  be  made  according  to  merit  and  fitness  to 
be  ascertained,  so  far  as  practicable,  by  exam- 
inations, which,  so  f ar  aa  practicable,  shall  be 
competitive.  .  .  .  Laws  shall  be  made  to 
provide  for  the  enforcement  of  this  section." 
Article  5,  ^  9.  No  one  can  denv  that  this  pro- 
vision of  the  Constitution  is  a  limitation  upon 
the  power  of  appointment  to  places  in  the  civil 
service.  It  is  not  a  mere  authority  to  the  legis- 
lature to  create  a  limitation.  It  is  a  limita- 
tion in  itself,  and  by  its  own  force  affects  not 
only  the  powep  of  the  legislature  over  the  sub- 
ject, but  that  of  every  public  officer  in  the 
state  who  has  been  intrusted  with  the  power 
to  make  appointments.  All  such  officers  who, 
since  the  1st  day  of  January,  1895,  have  taken 
the  oath  to  support  the  Constitution,  have 
virtually  sworn  that  they  would  make  no  ap- 
pointments in  the  civil  service  except  accord- 
ing to  merit  and  fitness,  to  be  ascertained,  so 
far  as  practicable,  by  competitive  examina- 
tions. The  argument  of  the  learned  corpora- 
tion counsel,  as  I  understand  it,  is  to  the  ef- 
fect that,  until  the  legislature  shall  make 
further  regulations  on  the  subject,  it  is  impos- 
sible to  carry  out  the  pledge  mvolved  in  such 
an  oath.  Since  it  will  be  necessary  to  refer  to 
this  subject  hereafter,  we  need  not  now  stop  to 
inquire  how  far  it  is  true  in  fact  that  public 
omcers  are  confronted  by  such  a  dilemma. 
The  scope,  meaning,  and  intent  of  everv  con- 
stitutional limitation  upon  power  must.  In  the 
end,  present  a  judicial  question.  Administra- 
tive or  ministerial  officers,  who  have  to  deal 
with  the  limitation  in  the  performance  of  their 
duties,  are  bound  to  decide  all  questions  that 
may  arise  as  to  its  application  according  to  the 
best  lights  that  they  may  have.  They  must 
discharge  all  the  obligations  imposed  by  con- 
science and  their  oaths  according  to  the  best 
of  their  ability.  But  when  their  acts  are  ques- 
tioned as  they  are  in  this  case,  they  must  be 
brought  to  the  test  of  the  Constitution  through 
Judicial  action.  The  governor,  the  legislature, 
the  mayor  of  a  city,  and  other  officers  exercis- 
ing like  powers  must  frequently  determine  for 
themselves  the  meaning  of  the  Constitution; 
but  when  it  is  alleged  that  any  such  deter- 
mination is  erroneous,  the  dispute  must  be 
finally  settled  by  this  court 

That  is  the  precise  character  of  the  contro- 
versy presented  by  this  record.  The  comp- 
troller and  other  executive  officers  of  Brook- 
lyn have  filled  eleven  designated  places  in  the 
civil  service  of  that  citv  since  the  Constitution 
went  into  effect  without  any  examination 
whatever  to  test  the  merit  of  fitness  of  the 
appointees.  If  they  have  made  these  appoint- 
ments with  regard  to  merit  or  fitness,  then, 
obviously,  they  must  have  ascertained  these 
qualities  in  the  appointees  in  some  other  wav 
or  by  some  other  method  than  that  which  is 
clearly  pointed  out  in  the  Constitution.  The 
validity  of  these  official  acts  is  challenged  by 
the  citizens  of  Brooklyn,  who  pay  taxes  and 
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who  are  authorized  to  bring  all  such  acts  to 
the  test  of  the  law  and  the  Constitution  by  an 
appropriate  action.  That  it  was  practicable, 
within  the  meaning  of  the  Constitution,  to  as- 
certain the  merit  and  fitness  of  these  eleven 
persons  by  competitive  examinations,  is  not,  I 
think,  now  an  open  question.  It  was  found 
unanimously  by  the  court  below  that  such 
examinations  were  practicable,  and,  even  if 
the  question  could  be  regarded  as  an  original 
one  here,  there  could  be  no  doubt  about  it 
from  the  nature  of  the  duties  to  be  performed. 
There  was  a  stamp  clerk  and  a  clerk  to  the 
board  of  aldermen,  a  dock  master  and  an  as- 
sistant warrant  clerk,  a  collector  of  license 
fees  in  the  fire  department  and  a  surveyor  of 
land  in  the  department  of  assessments,  a  clerk 
in  the  licenbe  bureau  and  another  in  the  de- 
partment of  audit,  what  Is  called  a  "secretary 
to  the  department  of  buildings,"  with  duties 
purely  clerical,  and  a  derk  in  the  law  depart- 
ment, and,  finally,  &  finance  clerk  in  the  health 
department.  It  appears  that  his  duties  are  to 
make  searches  in  the  department  for  the  records 
of  marriages,  births,  and  deaths,  and  to  receive 
and  pay  over  to  the  city  the  fees  therefor, 
which  amount  in  the  whole  year  to  about  $158 
per  month.  The  title  which  is  given  to  this 
appointee  does  not  describe  his  duties  which 
are  of  the  most  routine  character.  They  can- 
not, by  any  effort  of  the  imagination  or  any 
refinement  of  reasoning,  be  made  to  bring  tho 
place  within  any  exception  to  the  general  rule 
of  competitive  examination.  The -duties  of 
such  clerks  or  agents  are  not  involved  in  any 
doubt  or  mystery.  They  are  matters  of  com- 
mon knowledge,  and  it  would  be  impossible 
for  any  court  to  assign  any  satisfactory  reason 
why  such  places  cannot  be  filled  by  the  ap- 
pointing power  according  to  the  scheme  of  the 
Constitution. 

But  the  plaintiffs  at  the  trial  did  not  rest  the 
case  upon  the  right  of  the  court  to  take  judicial 
notice  of  the  duties  of  the  several  appointees. 
They  gave  a  mass  of  testimony,  derived  from 
various  sources,  tending  to  show  that  it  was 
practicable  to  fill  all  the  placed  by  competitive 
examination.  The  defendants  gave  none,  and. 
so  far  as  this  question  depends  upon  facts, 
the  proof  on  the  part  of  the  plaintiffs  was 
uncontradicted.  Six  judges  of  the  supreme 
court  have  determined  unanimously  that  it  was 
practicable  to  fill  all  these  places  by  competi- 
tive examinations.  In  my  opinion  this  court 
has  no  right  to  review  the  decision  upon  this 
question.  Whether  it  is  practicable  to  do  a 
certain  thing  in  a  certain  way  must,  in  some 
measure,  at  least,  depend  upon  facts  and  cir- 
cumstances that  may  be  the  subject  of  inquiry 
at  the  trial.  The  question,  when  determined 
there  and  affirmed  by  the  appellate  division, 
should  be  regarded  in  this  court  as  settled  for 
all  the  purposes  of  the  case.  The  jurisdiction 
of  this  court  is  confined  to  questions  of  law. 
and  whether  it  is  practicable  to  fill  a  given 
place  in  the  public  service  by  competitive  ex- 
amination is  not  a  pure  question  of  law.  It 
may  in  many  cases  require  proof  as  to  the  na- 
ture of  the  duties  to  be  performed,  and  when 
the  proof  is  given  it  is  for  the  trial  court  to 
pass  upon  it,and  the  finding  is  conclusive  upon 
this  court.  It  seems  to  me  that,  even  before  the 
provisions  of  the  present  Constitution  went 
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into  effect,  we  would  be  bound  to  follow  the 
findings  of  the  courts  below  on  this  question. 
In  the  face  of  the  findings  of  the  courts  below 
that  it  was  practicable  to  fill  the  places  in  ques^ 
lion  by  competitive  examinations,  the  learned 
corporation  counsel  does  not  attempt  to  show 
that  it  was  not.  His  position  is  that  the  ap- 
|)ointing  power  had  authority  to  decide  that  it 
was  not  practicable  to  fill  the  places  by  com- 
petitive examinations,  and  that,  having  so  de- 
cided, the  courts  have  nothing  further  to  do 
with  the  question.  The  soundness  of  this 
proposition  will  be  considered  hereafter,  but 
enough  has  been  said  to  show  that  this  court 
is  not  concerned  with  any  question  with  re- 
spect to  the  practicability  of  filling  all  these 
places  according  to  merit  and  fitness,  to  be  as- 
certained by  competitive  examinations.  That 
question  may  be  regarded  as  settled,  so  far  as 
this  esse  is  concerns,  by  the  judgment  of  the 
*  courts  below. 

When  the  Constitution  went  into  effect  on 
the  Ist  day  of  January,  1895,  it  became,  with 
respect  to  all  appointments  and  promotions  in 
the  civil  service  of  the  state  or  in  any  city,  the 
supreme  law  of  the  land,  anything  in  any  stat- 
utes, rules,  or  regulations,  to  the  contrary  not- 
withfitanding.  In  so  far  as  the  statutes,  rales, 
and  regulation  ?  upon  the  subject  of  admissions 
to  the  civil  service  were  not  repugnant  to  the 
Constitution,  thev  undoubtedly  remain  in 
force,  but  in  so  lar  as  they  were  inconsistent 
with  or  repugnant  to  it,  or  in  any  respect 
tended  to  defeat,  obstract,  or  evade  the  plain 
mandate  which  it  contained,  they  were  swept 
away,  and  immediately  ceased  to  exist.  The 
mandate  of  the  Constitution  was  that  there- 
after a  certain  thing  should  be  done  in  a  certain 
way  if  it  was  practicable  to  do  it  in  that  way, 
and  it  was  not  only  an  affirmative  command  to 
do  the  thing  in  that  way,  but  a  negative  prohi- 
bition against  doing  it  in  any  other  way.  Peo- 
ple, Wood,  V.  Draper,  16  K  Y.  544;  BatJibone 
v.  WivtK  150  N.  Y.  468,  84  L.  R.  A.  408,  If 
the  Constitution  did  not  contain  within  itself, 
or  with  the  existing  laws  which  it  preserved, 
all  the  means  for  the  execution  of  the  affirma- 
tive mandate  in  the  way  prescribed,  it  certainly 
was  potent  enough  in  its  negative  or  prohib- 
itory injunction  to  forbid  and  prevent  the  doing 
of  the  thin^  in  any  other  way.  Any  constitu- 
tional provision  is  self-executing  to  this  extent 
that  anything  done  in  violation  of  it  is  void. 
Coolev,  Const.  Lim.  5th  ed.  100;  Law  v.  Peo- 
pU,  tiuek,  87  111.  885.  If  it  be  true  that  the 
defendants  had  not  been  furnished  by  the  leg- 
islature with  the  necessary  machinery  for  mak- 
ing appointments  in  the  manner  prescribed  by 
the  Constitution,  then  the  result  would  be  that 
they  could  not  make  them  at  all. 

We  have,  therefore,  a  case  before  us  where 
the  Constitution  commands  that  appointments 
shall  be  made  only  after  competitive  examina- 
tions when  such  examinations  are  practicable. 
We  have  the  question  settled  that  it  was  practi- 
cable to  fill  the  places  by  competitive  examina- 
tions, and  we  have  the  conceded  fact  that  the 
appointments  were  made  without  any  examin- 
ations whatever.  The  vital  issue  between  the 
parties  to  this  action  is  whether  these  appoint- 
ments were  legal  or  illegal,  whether  made  in 
violation  of  law  or  in  conformity  with  law.  I 
tiave  thus  far  confined  the  discussion  to  certain 
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propositions  that  are  either  Admitted  or  not  se- 
riously contested.  Most,  if  not  all  of  them, 
are  so  plain  as  to  be  self-evident.  If  they  are 
not,  then  they  are,  as  it  seems  to  me,  so  strongly 
intrenched  in  reason  and  in  law  that  they  can- 
not be  weakened  by  argument  or  entangled  by 
sophistry.  They  lead  logically  and  inevitably 
to  the  conclusion  that  the  appointments  in  ques- 
tion were  illegally  made,  and,  but  for  the 
elaborate  argument  of  the  learned  corporation 
counsel  to  prove  that  they  were  made  in  ac- 
cordance with  the  C'Onstitution  and  the  law, 
the  discussion  might  end  here.  That  argu- 
ment deserves  a  fair  analysis,  though  it  is 
quite  difficult  to  summarize  it  accurately.  It 
would  not  be  fair  to  approach  the  argunientin 
justification  of  these  appointments  in  any  nar- 
row, captious,  or  fault-finding  spirit.  We  are 
are  not  much  concerned  with  individuals,  and 
we  can  look  at  their  acts  and  conduct  with  the 
broadest  charity.  We  are  dealing  with  princi- 
ples, and  not  men.  We  are  concerned  with 
the  Constitution  and  the  laws  in  their  relation 
to  the  civil  service  of  a  great  state  and  in  the 
great  cities  of  that  state.  The  future  of  the 
law  which  now  rests  upon  the  basis  of  the 
Constitution  is  dependent  upon  the  decision  of 
this  court.  The  decision  in  this  case  will  either 
place  the  reform  upon  a  reasonable  and  just 
basis,  and  command  the  approval  of  all  good 
men,  or  it  will  be  a  step  backward.  We  can- 
not allow  this  case  to  turn  upon  any  smaller 
question  than  the  true  intent  and  meaning  of 
the  Constitution.  If  the  intent  and  meaning 
be  what  the  corporation  counsel  claims,  then . 
there  is  no  case  against  the  officers  who  have 
been  made  defendants;  but  if,  on  the  contrary, 
the  Constitution  has  been  ignored  in  making 
the  appointment,  we  ought  to  declare  the 
fact,  no  matter  who  is  affected  by  the  result. 

The  argument  of  the  learned  corporation 
counsel  may  be  summarized  as  follows:  (1) 
The  Constitution  has  neither  enlarged  the  du- 
ties nor  abridged  the  powers  of  public  officers 
making  appointments  in  the  civil  service  of  the 
state  or  of  any  city.  The  Constitution  was 
simply  intended  to  preserve  the  statute,  and  it 
means  just  what  the  statute  meant,  and  no 
more.  (2)  These  appointments  were  made  in 
conformity  with  the  statute  and  rules  regulat- 
ing admissions  to  the  civil  service  in  force  prior 
to  January  1, 1895;  that  the  rules  under  which 
they  were  made  were  then  in  force,  and  are 
still  in  force,  not  having  been  affected  by  the 
adoption  of  the  Constitution.  (8)  That  the 
mayor  of  Brooklyn  was  authorized  to  deter- 
mine, and  has  determined,  that  it  was  not  prac- 
ticable to  fill  any  of  these  eleven  places  by 
competitive  examinations,  and  that  such  de- 
termination protects  the  defendants  and  all 
their  appointees,  and  is  binding  upon  the 
courts.  (4)  That  all  questions  with  respect  to 
such  appointments  are  purely  administrative, 
within  the  power  and  discretion  of  the  appoint- 
ing power,  whose  decision  is  final,  and  not 
subject  to  be  questioned  in  an  action  by  a  tax- 
payer. 

These  propositions  are  slightly  softened  or 
modified  in  the  course  of  the  argument  by  cer- 
tain exceptions,  and  these  'exceptions  will  be 
noticed  hereafter;  but  it  is  believed  that  this  is 
a  fair  outline  of  the  argument,  though  perhaps 
expressed  in  different  form  of  words.    It  will 
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be  convenieDt  here  to  briefly  Dotice  the  third 
propositioD,  slDce  it  is  based  upon  matters  of 
fact  There  is  nothiDg  io  the  record  to  show 
that  any  mayor  of  Brooklyn  ever  made  any 
decision  that  these  eleven  places,  or  any  of 
them,  could  not  be  flUed  by  competitive  exam- 
inations, or  that  it  was  not  practicable  to  do 
so.     There  is  nothing  to  show  that  any  such 

?uestion  was  ever  considered  or  passed  upon, 
t  does  appear  that  all  the^e  places  were  put 
into  the  noncompetitive  schedule  from  time  to 
time  by  the  mayor,  two  of  them  having  been 
placed  there  since  the  present  Constitution 
went  into  effect.  So  far  as  appears,  the  only 
reason  for  this  was  the  request  of  the  beads 
of  departments.  It  is  a  singular  fact  that  no 
mayor  has  ventured  to  assert,  either  as  a  wit- 
ness in  this  case,  or  in  any  other  way,  that 
even  one  of  these  places  was  placed  in  that 
schedule  for  the  reason  that  it  was  decided  to 
be  impracticable  to  fill  the  place  by  competi- 
tive examination.  The  corporation  counsel  is 
thus  compelled  to  stand  upon  the  narrow,  and, 
as  it  seems  to  me,  untenable  ground  that 
the  mere  designation  of  these  places  in  the 
noncompetitive  schedule,  for  any  reason,  or 
for  no  reason,  necessarily  and  conclusively  im- 
ports a  determination  .by  the  proper  authority 
that  it  was  not  practicable  to  fill  the  places  by 
competitive  examinations.  This,  of  course, 
would  make  every  arbitrary  addition  to  that 
schedule  conclusive,— a  proposition  that  seems 
to  me  to  be  impossible  to  defend  in  reason  or 
in  law. 

The  noncompetitive  schedule  plays  such  an 
important  part  in  this  controversy,  and,  in- 
deed, must  play  such  an  important  part  in 
the  administration  of  every  civil  service  law, 
that  the  questions  in  dispute  cannot  be  fairly 
treated  or  clearly  understood  without  an  ac- 
curate knowledge  of  the  origin,  growth,  and 
real  meaning  of  that  schedule.  Before  the  Con- 
stitution was  adopted,  and  under  the  statute 
and  rules,  the  administration  of  the  law  in 
the  state  was  left  largely  with  the  governor, 
and  in  cities  with  the  mayor.  They  could  ex- 
ercise what  may  well  be  called  the  "dispen- 
sing power;"  that  is,  the  power  to  say  whether 
the  law  and  the  rules  should  apply  to  a  par- 
ticular case.  Applications  were  constantly 
made  to  them  to  take  some  particular  place 
out  of  the  operation  of  the  law,  and  it  is 
known  that  these  applications  were  seldom 
refused  when  pressed  by  the  head  of  some 
department,  and  so  the  noncompetitive  sched- 
ule became  the  repository  of  executive  favors. 
It  was  not  necessary  to  determine,  and  in 
fact  scarcely  ever  was  determined,  that  it 
was  not  practicable  to  fill  the  place  by  com- 
petitive examinations.  They  could  exempt 
the  place  for  various  reasons,  at  discretion 
or  without  any  reason.  This  resulted  from 
the  vague  language  of  the  statute,  which 
did  not,  as  the  Constitution  now  does,  un- 
qualifiedly limit  such  special  exceptions  to 
cases  w  here  it  is  not  practicable  to  fill  the  place 
by  competitive  examination.  The  places  were 
to  be  filled  by  examinations  **as  nearly  as  the 
conditions  of  good  administration  will  war- 
rant "  The  mayor  was  to  make  regulations 
for  the  admission  of  persons  10  the  civil  serv- 
ice of  the  city  upon  the  principle  of  competi- 
tive examinations  "as  may  best  promote  the 
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eflaciency  thereof."  These  vague  and  ill-de- 
fined exceptions  and  limitations  did  not  con- 
fine the  appointing  power  to  the  question  of 
practicability,  as  the  Constitution  now  does. 
It  is  true  that  the  word  is  used  in  the  statute, 
but  only  in  connection  with  the  vague,  discre- 
tionary provisions  above  referred  to.  The  re- 
sult was,  as  might  well  have  been  expected, 
that  there  was  constant  complaint  that  the- 
power  to  dispense  with  the  operation  of  the- 
law  was  frequently  abused.  Such  vague  pow- 
ers always  have  been  and  always  will  be  abused. 
The  dispensing  power  was  the  prolific  source 
of  irritation  between  the  government  and  the 
people  in  England  for  centuries,  and  we  know 
what  the  result  was  in  the  end.  When  the 
oriffinal  regulations  were  made  by  Mayor  Low, 
in  1884,  there  were  only  five  of  the  places  in 
question  placed  in  that  favored  schedule.  The 
other  six  have  been  added  since  1894.  The  ex- 
emption of  the  five  places  in  the  original  sched- 
ule was  not  made  because  it  was  impracti- 
cable to  fill  them  from  the  eligible  list,  but 
on  grounds  of  policy  and  expediency,  which 
constrained  a  cautious  executive  to  avoid  at- 
tempting too  much  with  a  new  and  untried 
law,  which  he  had  reason  to  believe  was  not 
popular  with  all  classes.  The  other  six  placea 
were  dropped  into  the  schedule  since  1894  at 
the  request  of  the  heads  of  the  departments. 

So  it  is  plain  that  this  schedule,  at  the  time 
these  appointments  were  made,  had  little,  if 
any,  relation  to  the  question  of  practicability. 
It  represented  many  other  things,  and  was 
based  upon  many  other  reasons.  It  repre- 
sented a  liberal  exercise  by  the  mayor  of  hla 
dispensing  power,  based  simply  upon  the  wiahea 
of  heads  of  departments.  They  frequently 
found  the  law  an  obstacle  in  .the  way  of  dis- 
charging obligations  which  were  supposed  to 
be  due  to  personal  or  political  friends,  and 
often  succeeded  in  persuading  the  executive 
to  relieve  them  from  its  trammels,  and  the  non- 
competitive schedule  was  the  favorite  device 
for  this  purpose.  Thus,  by  the  exercise  of  the 
discretion  conferred  by  the  statutes  upon  the 
executive  to  dispense  with  the  law  in  special 
cases,  all  the  evils  which  the  statute  was  in- 
tended to  suppress  grew  and.fiourisbed  under 
it,  until  the  method  of  administration  became 
a  reproach  to  all  concerned,  and  the  law  itself 
was  in  danger  of  falling  into  contempt  with 
the  people.  The  convention  to  amend  the  Con- 
stitution was  regarded  by  the  friends  of  the 
law  as  a  favorable  opportunity  to  rescue  it 
from  the  scandal  connected  with  administra- 
tion which  originated  in  the  exercise  of  dis- 
cretionary power,  and  they  seized  upon  it,  and 
the  result  was  that  the  principle  was  embodied 
in  the  Constitution  in  language  that  is  not  to 
be  mistaken.  It  was  precisely  the  abuses  to 
which  I  have  referred,  and  especially  the  eva- 
sions which  had  theretofore  existed  through 
the  operation  of  the  noncompetitive  schedule, 
that  were  intended  to  be  swept  away  by  the 
Constitution.  Nothing  can  be  clearer  than 
that  there  were  present  to  the  minds  of  the 
members  of  the  convention  the  abuses  in  the 
administration  of  the  law  which  have  been  re- 
ferred to.  The  amendment  was  evidently 
drawn  by  the  friends  of  the  reform,  and  the 
convention  was  called  upon  to  adopt  or  reject 
it.    The  former  course  was  decided  to  be  the 
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best,  and,  under  tbeie  circumstances,  what 
this  or  that  member  said  upon  the  subject,  or 
the  interpretation  that  he  put  upon  the  lan- 
guage or  the  amendment,  is  of  little  conse- 
quence. The  obTious  effect  of  the  Constitu- 
tion was  to  remoTe  the  eleven  places  in  question 
irom  the  noncompetiti?e  schedule,  since  it  was 
practicable  to  fill  them  all  by  compeiitive  ex- 
aminations. It  should  also  be  noted  that  the 
placing  of  these  positions  in  that  schedule  was 
in  the  nature  of  a  privilege  or  a  favor  to  the 
appointing  ofQcer.  He  was  not  obliged  to  ac- 
cept the  privilege  or  act  upon  the  dispensation. 
He  could  still  fill  the  place,  if  he  wanted  to, 
from  the  eligible  list,  made  up  as  the  result  of 
competitive  examinations.  He  could  still  act 
upon  the  general  rule,  which  was  competition, 
and  refuse  to  avail  himself  of  the  right  to  dis- 
pense with  the  law.  A  place  that  may  be  filled 
without  an  ezamiuation  ma^  also  be  filled,  at 
the  election  of  the  appointing  officer,  by  the 
appointment  of  a  person  whose  merit  and  fit- 
ness for  the  place  have  been  ascertained  by 
competitive  examination.  Even  in  cases  where 
the  constitutional  test  may  be  dispensed  with, 
the  fact  that  the  candidate  has  passed  the  test 
can  never  disqualify  him  for  any  appointment. 
The  learned  corporation  counsel  nrfrues  that 
the  defendants  could  not  have  made  these  ap- 
pointments in  any  other  way.  In  this  he  is 
clenrly  mistaken,  since,  when  the  noncompeti- 
tive schedule  was  abrogated  by  the  Constitu- 
tion, they  bad  the  eligible  list  to  fall  back 
upon,  and  could  have  selected  every  one  of  the 
appointees  from  that  list  Had  they  taken 
that  course,  they  would  now  stand  upon  solid 

JTound,  and  would  be  armed  with  (he  weapons 
or  a  complete  answer  and  defense  to  all  such 
actions  as  this.  The  claim  that  the  mandate 
of  the  Constitution  could  not  be  obeyed,  when 
the  appointing  power  bad  all  the  time  at  hand 
the  eligible  list  to  select  from,  cannot  for  a  mo- 
ment be  entertained.  Even  if  it  were  true 
that  these  appointments  could  not  have  been 
made  under  the  Constitution,  the  worst  that 
could  happen  would  be  not  to  make  them  at 
all.  The  defendants  found  the  places  all  filled 
by  persons,  many  of  whom  had  served  for 
years,  and,  even  if  the  Constitution  had  tied 
their  hands,  and  left  them  without  the  power 
to  change  a  stamp  clerk  or  a  custodian  of  the 
records  of  marriages,  births,  and  deaths,  there 
is  nothing  in  the  record  to  show  that  this 
would  have  been  any  great  calamity.  But  we 
have  seen  that,  in  so  far  as  the  noncompetitive 
schedule  bad  been  abrogated  by  the  Constitu- 
tion, the  competitive  schedule  and  eligible  list 
took  its  place,  and  there  was  not  the  slightest 
difticully  in  making  the  appointments  from 
them.  The  eleven  names  in  question  were  not 
found  on  any  list.  The  places  had  been  thrown 
into  the  noncompetitive  schedule,  and  the  de- 
fendants, in  the  belief,  no  doubt,  that  the  old 
state  of  things  continued,  selected  the  appoint- 
ees according  to  their  own  will. 

The  learned  corporation  counsel  has  made 
one  important  exception  to  his  fundamental 
proposition  that  the  power  of  the  mayor  to 
dispense  with  examinations  in  special  cases 
still  exists.  He  adtnits  that  the  privileges  of 
veterans  have  been  abolished.  This  court  has 
so  decided,  and  also  that  the  legislature  has  no 
power  to  dispense  with  the  law  in  cases  where 
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the  compensation  does  not  exceed  $41)er  day. 
Keymer'%  Com,  148  N.  Y.  219, 80  L.  R.  A.  447^ 
Swidey's  C(ue,  13  Misc.  174,  on  Appeal. 
146  N.  7.  401.  This  is  a  significant  admis- 
sion.  If  the  legislature  had  no  power  to  ex- 
empt veterans,  and  had  no  power  to  make  the- 
test  of  practicability  depend  on  compensation, 
what  became  of  those  numerous  exemptions' 
from  all  examinations  made  from  time  to  time 
by  the  mayor,  not  only  before  but  after  the- 
CTonstitution  went  into  effect,  where  examina- 
tions were  practicable?  What  good  reason  is- 
there  for  the  contention  that,  while  the  former 
have  been  abrogated  or  invalidated  by  the 
Constitution,  the  latter  remain  in  full  forcef 
The  Constitution  has  left  but  one  exception  to 
the  general  rule,  and  that  is  a  case  where  it  i 
not  practicable  to  fill  the  place  by  competitive 
examination.  It  is  not  enough  that  the  legis- 
lature, or  some  administrative  officer,  has  de- 
clared that  it  is  not  practicable  in  a  given  case. 
It  must  appear,  when  all  the  reasons  and  cir- 
cumstances are  known,  to  be  in  fact  imprac- 
ticable; and,  while  that  question  may  be  de- 
cided by  the  appointing  power  in  the  firsi 
instance  yet  in  all  cases  of  dispute  it  must  be 
decided  by  the  courts.  The  fatal  weakness  in. 
the  argument  of  the  learned  corporation  coun- 
sel is  found  in  the  assumption  that  not  only  all 
assignments  made  by  the  mayor  to  the  non- 
competitive schedule  prior  to  the  adoption  of 
the  Constitution  on  January  1,  1895,  remained 
in  force,  but  that  after  that  date  he  had  the 
power  to  continue  to  make  such  assignments, 
with  or  without  reason,  and  without  regard  to> 
the  question  whether  examinations  were  prac- 
ticable or  not.  In  other  words,  the  claim  i»> 
made  that  the  dispensing  power  has  not  been 
affected  by  the  Constitution.  This  position  i» 
plainly  untenable.  Every  assignment  to  that 
schedule  made  before  the  Constitution  toolL 
effect,  in  which  it  was  practicable  to  fill  the 
place  by  competitive  examination,  has  beea 
abrogated,  and  every  assignment  of  a  like  char- 
acter since  made  is  void,  since  they  are  in  con- 
flict with  the  Constitution.  When  the  ap- 
pointments were  made  they  were  all  by  force 
of  the  Constitution  in  the  competitive  sched- 
ule, which  in  fact  and  in  terms  covered  every 
one  of  the  places,  and  the  appointees  should 
have  been  selected  from  the  eligible  list. 

The  question  whether  the  Constitution  is 
self-executing  is  not  a  practicsJ  one  in  thia 
case.  The  question  is  whether,  by  its  own 
force,  and  by  force  of  all  the  civil  service  lawt- 
and  regulations  which  are  behind  it  and  are 
preserved  by  it,  these  eleven  appointments- 
should  not  have  been  made  from  the  eligible 
list.  The  Constitution  found  and  left  a  com- 
plete system  of  statute  law  in  force,  which  wa» 
ample  to  enable  every  appointing  officer  to  ex- 
ecute its  mandate,  and  it  extended  the  civil- 
service  principle  to  all  the  civil  divisions  of 
the  state,  including  villages.  It  is  said  that» 
since  counties  and  villages  have  no  adequate 
means  of  putting  the  constitutional  provision, 
in  force,  it  cannot  be  self -executing,  but  must 
await  legislation.  This  is  undoubtedly  the 
most  favorable  situation  that  can  be  selected 
to  enforce  the  argument  that  the  Constitutioa 
is  dependent  upon  legislation.  It  has  been  said 
that  a  constitutional  provision  is  self -executing, 
if  it  supplies  a  sufficient  rule  by  means  of  which. 
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the  right  given  may  be  enjoyed  and  protected 
«r  the  duty  imposed  mav  be  enforced.  Cooley, 
Const.  Lim.  100.  While  we  are  not  concerned 
In  this  ca.<ie  with  appointments  in  villages  or 
•counties,  it  would  not  be  diflQcuU  to  show  that 
there  is  not  a  village  or. county  in  the  state 
In  which  the  mandate  of  the  Constitution 
oinnot  be  complied  with  to-day  without  fur- 
ther legislation.  It  is  only  necessary  that  the 
^ppoinling  authority  should  be  in  harmonv 
with  the  law,  and  absolutely  bound  to  obey  ft 
and  respect  bis  official  oath.  If  he  is  zealous 
to  comply  with  the  Constitution,  all  difficulties 
will  immediately  vanish.  Let  him  but  an- 
nounce to  the  public  that  he  will  make  do  ap- 
pointments to  office  except  according  to  merit 
and  fitness,  to  be  ascertained  hy  competitive 
•examinations,  and  he  will  not  fail  to  find  can- 
didates at  hand  who  have  complied  with  the 
test.  The  state  civil-service  examinations  are 
held  periodically  in  every  locality  of  the  state, 
and  from  that  source  he  can  obtain  an  abundant 
supply  of  qualified  candidates  for  every  place 
that  he  may  desire  to  fill.  It  is  not  necessary, 
in  order  to  put  the  mandate  of  the  Constitution 
Into  immediate  operation,  to  wait  until  a  vil- 
lage or  a  county  civil-service  board  is  organ- 
ized by  the  legislature.  All  the  Constitution 
requires  is  that  there  shall  be  an  honest, 
•open,  competitive  examination,  and  the  state 
•can  furnish  that  even  to  candidates  in  the  par- 
ticular county  better  than  any  local  authority. 
A  village  or  county  civil  service  board  would 
be  likely  to  be  or  become  a  weak,  inefficient 
thing,  while  the  state  has  every  facility  for 
placing  at  the  door  of  the  appointing  officer  all 
-ttie  machinery  necessary  to  enable  him  to  exe- 
•cute  the  mandate  of  the  Constitution.  Any 
•county  clerk  or  other  county  officer  who  has 
appointments  to  make,  and  who  earnestly 
desires  to  comply  with  the  Constitution,  will 
^nd  no  difficulty  in  accomplishing  his  purpose. 
The  legislature  has  undoubted  power  of  reg- 
ulation, and  doubtless  there  may  be  cases  where 
it  should  be  exercised,  but  the  broad  assertion 
that  the  Constitution  must  remain  a  dead  letter 
until  the  legislature  moves  cannot  be  sustained 
"by  any  sound  argument  One  of  the  main 
purposes  of  the  CoostitutloD,  and  of  every  dvil 
service  law  or  regulation,  is  to  produce  an 
honest,  eligible  list.  When  the  appointing 
power  has  lull  and  free  access  to  that,  there  can 
De  no  difficulty  in  complying  with  the  letter 
«nd  spirit  of  the  Constitution.  Even  before 
the  constitutional  provision  went  into  effect, 
competitive  examinations  were  the  rule 
•of  the  civil  service,  and  no  examinations 
whatever  the  exception.  These  exceptions 
have  been  abolished,  and  the  Constitution  has 
put  it  out  of  the  power  of  the  legislature,  or 
'Of  any  executive  officer,  to  make  a  new  excep- 
tion or  to  maintain  an  old  exception  to  the 
general  rule  that  competition  shall  prevail,  un- 
less sho'wn,  as  matter  of  fact,  to  be  imprac- 
ticable. That  is  the  only  condition  upon 
which  the  Constitution  will  permit  any  devia- 
tion from  \he  law,  and  since,  in  every  view 
-of  this  case,  that  condition  did  not  exiAt,  the 
appointments  in  question  were  in  violation  of 
the  commands  of  the  Constitution. 

There  is,  it  seems  to  me,  a  strange  discord  be- 
tween the  doctrines  of  the  prevailing  opinion 
In  this  case  and  the  former  utterances  of  this 
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court  on  the  same  questiona.  The  kejDoCe  at 
that  opinion  is  that  the  classtfication  of  ibe 
governor  or  the  mayor,  though  in  coDflict  with 
the  Constitution  and  the  statute,  is  Devertbeksi 
good,  and  protects  all  executive  officers  and 
appointees  until  set  aside.  If  this  propoeitloe 
is  sound,  then  it  follows  that  the  major  maj 
place  all  appointments  in  the  noncompetitife 
schedule,  and  thus  abolish  al{  examfnatiopi, 
and  no  one  can  complain  till  this  olassificatioa 
itself  is  attacked  by  some  proceeding  to  aet  it 
aside.  We  are  not  told  how  or  by  whom  thii 
executive  act,  abolishing  examinations,  maybe 
set  aside,  though  mandamus  or  certiorari  are 
both  hinted  at  as  remedies.  The  classificatioa 
in  this  case  was  made  about  thirteen  years  ago, 
and  it  is  too  plain  for  argument  that  mandamoi 
will  not  He  to  compel  the  mayor  to  change  it  or 
to  make  it  in  some  other  way.  It  is  elementary 
law  that,  while  mandamus  will  lie  to  compd 
a  public  officer  to  act  who  refuses  to  move  at 
all ,  it  will  not  lie  to  compel  him  to  act  in  some 
particular  way.  An  erroneous  claasificatioo, 
once  made,  cannot  be  corrected  by  mandamus; 
so  the  suggestion  of  any  relief  from  such  a 
source  may  be  dismissed.  People,  bquitaiU 
L.  AmiT.  Soe,,y,Chapin,  108  N.Y.  «35;  People, 
Millard,  v.  Chapin,  104  N.  Y.  96;  J*eoiU, 
Demarest,  v.  Fairchild,  67  N.  Y.834.  It  a 
equally  clear  that  certiorari  will  not  He.  That 
writ  must  be  brought  within  four  months 
from  the  time  of  the  classification,  and,  there- 
fore, the  right  of  review  in  that  form  expired 
more  than  twelve  years  ago,  if  it  ever  existed. 
Code,  §  2125.  But  it  Is  obvious  that  the  ri^t  to 
review  by  means  of  that  writ  does  not  exist  at 
all,  and  never  did  exist.  The  writ  of  certioraii 
is  now  governed  and  regulated  b;^  §  812V, 
chap.  16,  art.  7,  of  the  Code,  and  it  is  only 
necessary  to  read  the  statute  fn  order  to  see 
that  it  has  no  appUcation  to  the  acts  of  the 
governor  or  mayor  under  the  civil-service  law. 
Official  acts  that  are  executive,  legislative,  or 
administrative  in  their  nature  and  character 
were  never  subject  to  review  by  certiorari 
That  a  classification  made  by  the  executive 
under  the  civil  service  law  is  such  an  act,  and, 
therefore,  not  subject  to  such  review,  is  indis- 
putable. People,  Capcutt,  v.  Tonkert  Board 
of  Health,  140  N.  Y.  1,  23L.  R  A.  481;  P^opU, 
Jamaica,  v.  Queens  CovntySupere.  181 K.  Y. 
468;  People,  Second  Ave.  JR.  Co.,  v.  New  York 
Public  Park  Gomre.  97  N.  Y.  87;  P^opie,  Cbr- 
win,  V.  Walter,  68  N.  Y.  408:  PtoplU,  Sdku^ler^ 
ville  it  U.  KR,  Co.,  V.  BetU,  55  N.  Y.  600. 
Indeed  the  decision,  when  followed  to  all  Its 
logical  oonsequences,  practically  abrogates 
both  the  Constitution  and  the  statute,  since  it 
makes  the  will  of  the  executive  the  supreme 
law.  It  is  certainly  a  radically  new  departure 
in  this  class  of  actions  to  turn  the  plaintiffs  out 
of  court  who  as  taxpayers,  are  seeking  to  re- 
strain the  operation  of  official  acts,  conceded 
to  be  illegal,  upon  the  theory  that  they  should 
have  resorted  to  such  fanciful  and  impossible 
remedies.    The  judgment  should  be  affirmed. 

'  A  motion  for  reareument  having  been  pre- 
sented on  June  d.  1897,  Hais^ht,  J.,  handed 
down  the  following  response: 

It  is  claimed  that  the  court,  in  the  disposTtioD 
of  this  case,  overlooked   important  questions, 
misapprehended  the  position  of  counsel,  aod 
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fell  into  error  with  reference  to  the  provisions 
of  the  statute.  In  the  opinion  we  stated  that 
"under  the  provisions  of  this  statute  it  was 
made  the  duty  of  the  mayor  of  the  dty  of 
Brooklyn  to  arrange  in  classes  all  clerks  and 
persons  employed  in  the  public  service  of  the 
city,  and  to  include  in  one  or  more  of  such 
classes,  so  far  as  practicable  for  the  purposes  of 
competitive  examination,  all  the  subordinate 
clerks  and  officers  in  the  public  service  of  the 
city."  Antey  p.  800.  It  is  now  said  by  counsel, 
with  reference  to  this  statement,  that  '*the 
only  requirement  that  the  mayor  should  classify 
is  contained  in  §  8  of  the  civil  service  act.  That 
section  requires  him  to  prescribe  regulations 
which  shall,  according  to  g  8,  provide  and  de- 
clare as  in  the  second  subdivision  of  the  second 
flection  of  this  act  is  provided  and  declared  in 
reference  to  regulations  for  admission  to  the 
civil  service  of  the  state.  That  subdivision  pro- 
vided for  open  and  competitive  examination, 
but  only  as  nearlv  as  the  conditions  of  good 
administration  will  warrant."  Counsel  are 
mistaken  in  saying  that  the  subdivision  pro- 
vided for  open  and  competitive  examinations, 
but  only  as  nearly  as  the  conditions  of  good 
administration  will  warrant.  This  was  the 
only  requirement  of  the  original  statute  of 
1883,  but  under  chapter  410  of  the  laws  of  1884, 
§  8,  was  amended,  and  our  statement  was  taken 
from  the  amended  provision,  which  was  in 
force  at  the  time  the  opinion  was  written.  We 
will  quote  the  part  alluded  to  again:  *' Within 
two  months  after  the  passage  of  this  act  it  shall 
be  the  duty  of  each  of  said  mayors  in  and  by 
fluch  regulations  to  cause  to  be  arranged  in 
classes  the  several  clerks  and  persons  employed 
or  beinff  in  the  public  service  of  the  city  of 
which  he  is  mayor,  and  he  shall  include  in 
one  or  more  of  such  classes,  so  far  as  practicable 
for  the  purposes  of  the  examination  herein  pro- 
vided for,  all  subordinate  clerks  and  officers  in 
the  public  service  of  the  said  city  to  whom  his 
I>ower  under  this  act  extends."  Here  we 
have  a  mandatory  provision.— he  shall  include, 
80  far  as  practicable,  etc.  This  is  a  require- 
ment in  addition  to  the  provision,  '*as  nearly  as 
the  conditions  of  good  administration  will  war- 
rant." To  our  minds,  it  not  only  ejffectually 
disposes  of  the  contention  that  Mayor  Low  did 
not  make  his  classification  for  a  competitive 
examination  so  far  as  practicable,  but  justifies 
our  conclusion  that  the  Constitution  was  in- 
tended to  be  Ita  harmony  with  the  statute. 
This  provision  of  the  statute  was  approved  on 
the  29th  day  of  May,  1884.  On  the  15th  dav  of 
August  thereafter  the  mayor  proceeded  to 
make  his  rules  and  regulations  in  accordance 
with  its  provisions,  specifically  referring  to  it. 
saying:  **In  pursuance  of  the  8th  section  of 
chapter  854  of  the  Laws  of  1883,  as  amended 
by  chapters  857  and  410  of  the  Laws  of  1884, 
I,  Selh  Low,  mayor  of  the  city  of  Brooklyn, 
hereby  prescribe  the  following  regulations  for 
the  admission  of  persons  into  the  civil  service 
of  the  city  of  Brooklyn,"  etc.  He  was  then 
Che  mayor  of  Brooklyn,  and  sworn  to  faith- 
fully discbarge  the  duties  of  his  office.  The 
statute  commanded  him  to  classify  for  a  com- 
petitive examination  so  far  as  practicable,  and 
until  it  is  otherwise  made  to  appear  the  law 
will  presume  that  he  discharged  his  duty.  The! 
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other  questions  do  not  require  further  consid- 
eration. 
The. motion  for  reargument  thotUdbe  denied. 

All  concur,  except  O'Brien*  J.,  not  voting. 


Theodore  B.  8ILEMAN,  ^ppt., 

9. 

BOARD  OP  WATER  COMMISSIONERS 
of  the  City  of  Tonkers,  Be^t. 
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1*  Rente  ehmrged  for  water  aetnally 
need  are  not  taxes  so  as  tp  entitle  persons 
asainst  whom  tbey  are  obarg^  to  notice  and 
an  opportunity  to  be  heard  before  the  rates  are 
estabUsbed. 

8.  An  appUeatlon  to  be  eupplieil  with 
water  under  the  rates  and  subject  to  the  rules, 
reirulations,  and  ordinances  of -the  board  of 
water  oommlssiooers  of  a  city  constitutes  an  ex- 
press consent  by  tbe  applicant  to  pay  the  rates 
charged  for  water. 

8.  iShmr^flng  lese  water  rates  where  a 
large  amount  of  water  is  used  tban 
where  a  small  quantity  is  consumed  is  not  un- 
reasonable. 

<March88,1807.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  General  Term  of  tbe  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
a  Special  Term  for  Westchester  Oeunty  dis- 
missing the  complaint  in  a  suit  to  recover  back 
water  rents  alleged  to  have  been  illegally  ex- 
acted and  to  enjoin  defendant  from  cutting 
off  the  water  supply.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr»  Theodore  H.  Silkman,  in  propria 
pereoTM,  with  Mmre.  Rndd  *  Hunt,  for  ap- 
pellant: 

The  water  rents  authorized  by  the  act  of  the 
legislature,  under  which  defendant  acted,  and 
which  were  adopted  and  imposed  by  the  de- 
fendant, were  taxes,  and  could .  not  be  estab- 
liBhed  without  giving  those  assessed  a  reason- 
able opportunity  to  be  heard,  and  the  rata 
must  be  uniform  and  justly  apportioned. 

Springfield  F,  dt  M.  Im,  Co,  v.  EeeeevUle, 
li8N.  T.  46,  80L.R.  A.  600. 

Pure  and  wholesome  water  is  as  much  % 
necessity  for  the  municipal  inhabitants  as  po- 
lice, sewers,  fire  departments,  and  other  like 
benefits,  tbe  cost  of  which  are  paid  by  gen- 
eral taxation;  indeed,  it  is  such  public  use  as 
specially  authorizes  a  tax. 

Cooley,  Taxn.  1st  ed.  98;  Smith  ▼.  Nashtnlle, 
88  Tenn.  464, 7  L.  R.  A.  469;  Allen  v.  Dreto, 
44  Vt.  174,  187;  Burden  v.  Stein,  27  Ala.  104, 
62  Am.  Dec.  758;  Wayland  v.  Middleeex 
County  Camre.  4  Gray.  500;  Stafford  v.  Prom- 
dence,  10  R.  L  567,  14  Am.  Rep.  710;  New 
York  V.  Bailey,  2  Denio,  488. 

Tbe  iniquity  of  def  endaDt's  scheme  is  appar- 
ent Not  only  do  the  small  consumers  pay 
much  more  per  gallon  than  the  large  consum- 


NOTB.— For  water  rates  as  taxes,  eee  also  Wag'- 
net  y.  Bock  Island  (IlL)  21 L.  K.  A  619,  and  nuU. 
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en,  but  th^  are  oompelled  to  pay  a  tax,  appor- 
tiooed  accordlDg  to  the  value  of  their  property, 
to  make  up  a  deficiency  due  to  the  fact  that  tbe 
iarire  cousumers  do  not  pay  as  much  a8  they  do. 

Re  Flower,  55  Hud,  158;  Rftnsen  v.  Wheder, 
106  N.  T.  578;  Touvg  v.  Bo%ton,  104  Mass.  95: 
B6  Union  College  TruBteea,  129  N.  T.  806; 
Cooley.  Const.  Lira.  4th  ed.  616,  617;  Cooley, 
Taxn.  182, 187, 288;  2  Kent.  Com,  831;  Gordon 
▼.  Comes,  47  N.  Y.  608;  Stuart  v.  Palmer,  74 
N.  Y.  188.  80  Am.  Rep.  289. 

Municipal  corporations  have  do  inherent 
power  of  tazaiiou.  Their  right  to  tax  is  by 
delegation  from  the  state,  but  the  legislature 
cannot  confer  any  greater  power  than  the  state 
itself  possesses,  and  it  must  observe  the  restric- 
tions and  limitations  of  the  organic  law,  tbe 
Constitution,  which  requires  that  the  assessed 
must  be  given  an  opportunity  to  be  heard,  and 
tbe  taxation  must  be  equalized  or  so  uniformly 
apportioned  as  to  impose  equal  burdens. 

Otbome  ▼.  Mobile,  44  Ala.  498;  Bradley  t. 
MeAtee,  7  Bufih,  667,  8  Am.  Rep.  809;  (yDon- 
nell  V.  Bailey,  24  Miss.  886;  Alexander  v.  Bal- 
Umore,  5  Gill,  888,  46  Am.  Dec.  680;  State, 
yorth  Missouri  G.  R,  Co,,  v.  Linn  County  Ct. 
44  Mo.  504;  Ffimm  v.  BelletUle,  59  111.  142; 
Prondent  Jn»t.for  Savings^,  Jersey  City,  118 
U.  8.  506,  28  L.  ed.  1102. 

The  water  rents  being  taxes  or  a  form  of 
taxation,  they  must  be  so  rated  that  an  equal 
burden  is  imposed,  and  it  is  conceded  that  here 
it  has  not  been. 

Cooley.  Taxn.  Ist  ed.  2;  Potter,  Corp.  g  616; 
Beach,  Pub.  Corp.  1404. 

Again,  by  the  defendant's  svstem,  persons 
paying  for  water  at  the  rate  of  25  cents  per 
hundred  cubic  feet,  for  domestic  purposes,  and 
havlnff  their  property  taxed  for  the  deficiency 
towards  the  maintenance  of  the  water  supply, 
are  in  tbe  6ame  class  with  those  who  may  have 
larger  properties  and  use  larger  quantities  of 
water  for  the  same  purposes,  but  who  only 
pay  12  cents  per  hundred  cubic  feet;  yet  the 
law  favors  taxing  the  rich  and  not  the  poor. 

Cooley,  Taxn.  129,  and  note. 

The  scale  adopted  compels  tbe  small  prop- 
erty holder  to  pay  a  greater  proportion  of  tbe 
municipal  tax  for  the  support  and  mainte- 
nance of  the  water  supply  than  his  neighbor 
who  is  a  larger  property  holder  and  the  user 
of  larger  quantities  of  water. 

Merrimack  River  Sav.  Bank  t.  LotM,  152 
Mass.  560,  10  L.  R.  A.  122. 

The  defendant,  being  a  public  corporation, 
supported  by  the  issue  of  bonds  of  a  munici- 
pality, using  the  public  streets  of  the  munici- 
pality, and  having  the  right  of  eminent  domain 
exercised  in  its  behalf,  is  held  to  all  the  obli- 
gations, if  not  more.in  reference  to  its  dealings 
with  the  public,  as  apply  to  and  control  com- 
mon carriers. 

Root  V.  Long  Isf^nd  R  Co,  114  N.  Y.  800, 
4  L.  R.  A.  881,  2  Inters.  Com.  Rep.  576. 

Mr.  Joseph  F.  Daly,  for  respondent: 

Tbe  amounts  charged  against  plaintiffs 
property  and  mentioned  in  the  complaint  are 
rents  for  the  amount  of  water  actually  used  on 
the  plaintiff's  premises,  and  are  in  no  sense  a 
tax,  assessment,  or  lien  upon  bis  premises. 

Vreeland  v.  ClfHl,  86  N.  J.  Eq.  899,  87  N. 
J.  Eq.  574;  State,  Vreeland,  v.  Jersey  City,  48 
N.  J.  L.  185;  Provident  Inst,  for  Savings  v.  Jer- 
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sey  City  MS  U.S.  506.  28  L  ed.  1162;  TreadueU 
V.  Van  Sehaick,  80  Barb.  444;  Hill  v.  Thomp- 
son, 18  Jones  &  8.  167;  Reid  v.  New  Tork^ 
56  Hun.  156. 

The  rule  made  by  the  board  of  water  com- 
missioners is  reasonable  and  within  the  power 
given  to  it  by  its  act  of  incorporation. 

Martin,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  corporation  organized  by 
and  in  pursuance  of  chapter  86  or  the  Lawa 
of  1878.  The  purpose  of  that  act  was  to  pro- 
vide a  supply  of  water  to  tbe  city  of  Yonkera 
and  its  residents.  The  act,  after  providing  for 
the  acquisition  of  the  necessary  lands  and  the 
construction  of  a  plant  for  that  purpose,  au- 
thorized the  board  of  water  commissioners  to 
establish  a  scale  of  rents  to  be  charged  to  per- 
sons using  the  water,  or  to  property  where 
such  water  was  used,  to  be  apportioned  to  the 
different  lots  or  parcels  of  land  in  front  of  or 
near  which  water  pipes  were  laid,  having  ref- 
erence to  their  dimensions,  values,  exposure  to 
fire,  ordinary  or  extraordinary  uses,  or  con- 
sumption of  water,  as  near  as  was  practicable^ 
and  from  time  to  time  to  modify,  amend,  in- 
crease, or  diminish  sucb  rents.  Tbe  act  also 
provicfed  that,  in  case  the  water  rents  should 
prove  insufficient  to  pay  the  current  expenaea 
of  maintaining  and  supporting  the  water- 
works and  the  interest  on  the  bonded  debt  au- 
thorized by  the  act,  the  amount  of  the  defi- 
ciency should  be  assessed  and  become  a  lien 
upon  the  real  property  in  front  of  and  near 
which  tbe  water  pipes  were  laid  within  tbe 
district  to  be  supplied  by  water,  the  boundaries 
of  which  were  to  be  fixed  by  the  common 
council  in  tbe  manner  prescribed,  such  assess- 
ments to  be  made  and  collected  upon  a  sepa- 
rate assessment  roll  and  by  a  separate  war- 
rant. Thus,  by  the  statute,  the  expenses  of 
constructing  and  maintaining  waterworks  io 
the  city,  and  paying  the  interest  upon*  tbe 
kx)nds  issued  for  their  construction,  were  to  be 
paid  by  rents  which  were  charged  for  the  use 
of  water,  if  sufficient  for  that  purpose.  If 
insufflcient,  then  a  tax  was  to  be  levied  to  pay 
any  deficiency  that  might  exist.  In  pursuance 
of  the  provisions  of  this  act,  the  defendant 
established  a  scale  of  rents  to  be  charged  to 
persons  using  the  water,  which,  so  far  as  ap- 
plicable to  the  question  in  this  case,  was  gov- 
erned bv  tbe  quantity  of  water  consumed,  the 
rate  beinff  reduced  in  proportion  to  the  in- 
crease of  the  quantity  taken.  Tbe  plaintiff 
was  the  owner  of  premises  In  the  city  of 
Yonkers.  known  as  "Nos.  58  and  60  Hudson 
Street,"  upon  which  city  water  was  used,  and 
charged  to  the  plaintiff  according  to  Ibe 
scale  of  rents  established  by  the  board. 
When  presented  the  plaintiff  objected  to  the 
amount  of  tbe  bills  for  water  rents,  and  the 
defendant  then  threatened  to  cut  off  the  water 
supplied  to  his  buildings  unless  tbe  rents  were 
paid,  whereupon  the  plaintiff  pnid  them  under 
protest.  This  action  was  brought  to  restrain 
the  defendant  from  shutting  off  the  water, 
and  to  recover  certain  of  the  rents  so  paid, 
upon  the  ground  that  they  were  Illegal. 

The  first  contention  of  the  plaintiff  is  that 
tbe  water  rents  authorized  by  this  act,  and 
imposed  by  the  defendant^ere  taj^s,  and 
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could  not  be  establUbed  without  giying  the 
indiyidual  against  whom  tbey  were  charged  a 
reaaoDable  notice  and  opportunity  to  be  heard 
as  to  their  propriety  and  equality.  Hence  the 
ISrst^  and  practically  the  only,  important 
^laeetion,  is  whether  the  water  rents  established 
by  the  defendant  under  the  provisions  of  this 
act  were  so  far  in  the  nature  of  taxes  as  to 
entitle  the  parties  liable  therefor  to  a  notice 
and  an  opportunity  to  be  heard  before  they 
were  established.  It  is  perhaps  true  that  the 
legislature  might  have  authorized  the  payment 
of  the  cost  and  expenses  of  constructing  and 
maintaining  the  waterworlcs  by  taxation  alone, 
when  the  plaintiff  would  have  been  entitled  to 
the  notice  and  hearing  contended  for.  But  in 
this  case,  instead  of  doing  that,  it  provided 
for  the  payment  of  a  great  portion  of  such 
expenses  from  a  fund  to  be  obtained  by  charg- 
ing water  rents  to  the  persons  by  whom  the 
water  was  used.  That  there  is  a  clear  distinc- 
tion between  rents  paid  for  water  actually 
furnished  by  a  corporation  and  used  by  an 
individual,  and  the  payment  of  a  sum  in  the 
nature  of  a  tax  for  an  anticipated  benefit  aris- 
ing from  the  presence  of  water  in  the  city, 
we  have  no  doubt.  Where  an  assessment  for 
water  is  made  upon  a  vacant  lot,  no  use  beinff 
made  of  the  water  by  the  person  assessed,  it 
may  be  that  a  sum  thus  assessed  for  a  sup- 
posed benefit  arising  from  the  presence  or 
J>ublic  use  of  the  water,  as  distinguished  from 
ts  private  use  by  the  individual,  is  in  the  na- 
ture of  a  tax.  and  that  in  such  cases  notice  and 
an  opportunity  to  be  heard  are  essential  to  the 
Talidity  of  the  tax.  BetMen  v.  Wheeler,  105 
N.  Y.  578;  Re  Union  CoOege  Truaiees,  129  N. 
Y.  808.  If  so,  that  principle  has  no  applica- 
tion here.  While  it  is  not  denied  that,  as  to 
the  portion  of  the  expense  of  constructing 
and  maintaining  the  waterworks  by  the  de- 
fendant which  was  raised  by  taxation,  the 
plaintiff  was  entitled  to  notice  and  an  oppor- 
tunity to  be  heard  before  any  tax  was  levied 
upon  his  property,  still  it  cannot  be  properly 
•said  that  rents  which  are  charged  for  water 
actually  used  are,  in  any  just  sense,  taxes,  so 
that  persons  against  whom  they  are  charged 
are  entitled  to  notice  and  an  opportunity  to 
be  heard  before  they  are  established.  Tread- 
^tell  T.  Van  Shaiek,  80  Barb.  444;  HiU  v. 
77ump»on,  18  Jones  &  8.  165;  Beid  v.  I^eto 
York,  56  Hun,  156;  VreOand  v.  (TNeil, 
«6  N.  J.  Eq.  899,  87  N.  J.  Eq.  574; 
Provident  Inst,  far  Savings  ▼.  Jersey  City, 
118  U.  S.  506.  514,  28  L.  ed.  1102,  1105. 
Tbe  authorities  cited  in  effect  hold  that 
rents  which  are  charged  for  water  actually 
used  are  valid,  although  the  rates  are  estab- 
lished without  notice  or  opportunity  to  be 
^7  L.  R.  A. 


heard  by  the  person  pavinff  them.  This  if 
upon  the  ground  of  an  implied  contract  be- 
tween the  parties,  it  being  said  that,  as  the 
rates  are  known  to  persons  applying  for  a  sup- 
ply of  water,  when  the  application  is  made, 
it  is  in  effect  an  assent  by  the  applicant  to 
those  terms,  and  constitutes  a  contract  between 
the  parties.  Moreover,  in  this  case,  in  the  ap- 
plication made  by  the  plaintiff,  he  asked  to  be 
supplied  with  water  under  the  rates  and  sub- 
ject to  the  rules,  regulations,  and  ordinances 
of  the  board  of  water  commissioners.  It  was 
by  virtue  of  these  rules  that  the  rate  charged 
had  been  established,  and  hence  this  applica- 
tion must  be  regarded  as  an  express  consent 
upon  his  part  to  pay  the  rates  charged.  We  are 
of  the  opinion  that,  under  these  circumstances, 
the  water  rents  charged  the  plaintiff  were  not 
in  the  nature  of  taxes,  but  were  rents  estab- 
lished for  water  actually  used  and  supplied 
to  him  under  an  express  contract  that  he 
would  pay  for  it  at  the  rates  established  by 
the  defendant;  and  therefore  he  is  not  entitled 
to  either  enjoin  the  defendant  from  coUectiog 
them,  or  to  recover  any  portion  of  them  paid 
under  protest. 

The  claim  of  the  plaintiff  that  the  rents  es- 
tablished  by  the  defendant  were  not  author- 
ized by  the  act  incorporating  it  cannot  be  sus- 
tained. |In  broad  terms,  the  act  conferred 
upon  the  defendant  the  power  to  establish  a 
scale  of  rents  to  be  charged  and  paid  for  the 
use  and  supply  of  water,  having  reference  to 
matters  referred  to  in  the  statute,  among 
which  was  the  consumption  of  water.  The 
objection  made  here  is  that  the  persons  who 
consumed  large  quantities  of  water  were  not 
charged  as  much  per  hundred  cubic  feet  as 
those  who  consumed  a  less  amount,  tfnder 
this  statute,  tbe  question  of  consumption  was 
one  of  the  elements  to  be  considered  in  de- 
termining the  rates.  Surely,  it  cannot  be 
said  to  be  unreasonable  to  provide  less  rates 
where  a  large  amount  of  water  is  used  than 
where  a  small  quantity  is  consumed.  That 
principle  is  usually  present  in  all  contracts  or 
established  rents  of  that  character.  It  will  be 
found  in  contracts  and  charges  relating  to 
electric  lights,  gas,  private  water  companies, 
and  the  hke,  and  is  a  business  principle  of 
genera]  application.  We  find  in  the  rates  as 
they  were  established  nothing  unreasonable, 
or  that  would  in  any  way  justify  a  court  in 
interfering  with  them.  It  follows  that  the 
decisions  of  the  courts  below  were  correct, 
and  should  be  affirmed. 

The  judgment  should  U  c^ffirmed,  with  costa. 

All  concur. 
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1.  The  decree  of  knowledi^,  skill*  aad 
care  required  of  a  pbyaidan  or  sursreoo 
is  that  wblch  is  ordlDarily  possessed  by  those 
practising  in  similar  localities,  and  is  not  neoee- 
sarily  limited  to  that  which  is  in  fact  exercised  In 
his  particular  locality. 

8«  An  inrtmction  that  plaiiitiir»  who 


firom  a  phyaieiaii  for 

improperly  bandaffinff  his  arm,  was  required  to 
conform  to  all  reasonable  directions  of  the  phy- 
Bloiao  in  regard  to  it,  is  proper,  where  defendant 
claims  that  his  instructions,  if  followed,  would 
have  prevented  the  injury,  and  both  parties  have 
treated  this  question  as  in  issue. 
8.  A  walid  daim  fi>r  eervleee  rendered 
by  a  physician  may  co-exist  with  and  constitute 
a  counterclaim  against  a  claim  for  damages  sus- 
tained by  the  patient  In  consequence  of  mal- 
practioe. 

(April  10, 1807.) 


NOT^— Degree  of  eare  and  Oeftt  wMehajihiitician  or 
BUTQeon  must  exerdae* 
L  OeneraldutyofphvHeian. 
IL  What  he  tmdertakea  txt  do» 

a.  Oenerai  etatementa, 

b.  Does  not  undertake  to  cuir9, 
o.  Special  eoniract. 

in.  Degree  of  eare  and  sMtt  reqiOred, 
rv.  Liable  for  uthaL 

a.  Ingenerai^ 

b.  ForianoranetL 
o.  When  he  does  not  eaute  injwy* 

d.  For  acte  af  others, 

e.  For  nonattendanee, 

f .  Mirrors  of  fudgmenL 
e.  CHvina  InstructiUms. 

T.  WTiat  are  provsr  eare  and  ae€BL 
VL  MustfoOowestdblishedpraUiet^ 

a.  In  general. 

b.  Of  his  own  school, 
VII.  No  presumption  agafnst  Mau 

VHL  F¥ee  service, 
DL  Qtneral  repuit4Xtion, 
X.  Who  judges  of  sMXL 
XL  SurviwO.  of  action. 

L  General  duty  of  physician. 
When  a  physician  is  employed  to  attend  npon  a 
sick  person,  his  employment  continues  while  the 
sickness  lasts,  unless  put  to  an  end  by  the  assent  of 
the  parties,  or  revoked  by  the  express  dismissal 
of  the  physician.  The  physician  is  bound  to  be- 
stow such  reasonable  ordinary  care,  skill,  and  dili- 
gence as  physicians  in  the  same  neighborhood,  in 
the  same  general  line  of  practice,  ordinarily  have 
and  exercise  in  like  cases.  Time  and  locality  are 
to  be  taken  into  account,  and  the  physician  is 
bound  to  exercise  the  average  degree  of  skill 
possessed  by  the  profession  In  such  locality.  In 
the  absence  of  special  agreement,  his  engagement 
Is  to  attend  the  case  as  long  as  it  requires  atten- 
tion, unless  he  gives  notice  of  bis  Intention  to  dis- 
continue his  visits,  or  is  dismissed  as  aforesaid; 
and  he  is  bound  to  exercise  reasonable  and  ordi- 
nary  care  and  skill  In  determining  when  his  at- 
tendance should  cease.  But  his  engagement  is 
not  to  cure  the  patient;  that  is,  he  does  not  Insure 
that  his  treatment  will  be  successful.  The  mere 
failure  to  effect  a  cure  does  not  even  raise  a  pre- 
sumption of  a  want  of  proper  care,  skill,  and  dili- 
gence. It  is  the  duty  of  the  patient  to  co-operate 
with  the  physician,  and  to  conform  to  his  prescrip- 
tions  and  directions,  and  if  he  neglect  to  do  so  he 
cannot  hold  the  physician  responsible  for  his  own 
neglect.  On  the  other  hand,  be  has  a  right  to  rely 
upon  the  instructions  and  direcrlons  of  his  phy- 
sician, and  incurs  no  liability  by  so  doing.  Lawson 
V.  Conaway,  87  W.  Va.  160, 18  L.  R.  A.  607. 
IL  Whathtundertakesto  do, 
a.  General  statemonts. 
The  contract  of  the  physician  is  that  he  possesses 
that  reasonable  degree  of  skill,  learning,  and  ex- 
87  L.R  A. 


perienoe  which  is  ordinarily  possessed  by  othere 
of  bis  profession,  and  that  he  will  use  reasonable 
and  ordinary  care  and  diligence  in  the  treatment 
of  the  case  committed  to  him;  that  he  will  use  hi^ 
best  judgment  in  all  cases  of  doubt  as  to  the  best 
course  of  treatment.  Leighton  v.  Sargent,  27  N- 
H.  400,60  Am.  Dec  888. 

The  contract  of  a  physician  is  that  he  possesses- 
the  ordinary  knowledge  and  skill  of  members  of 
his  profession,  and  that  he  will  use  his  best  judg- 
ment and  skill  in  deciding  upon  the  nature  of  the 
disease,  the  best  mode  of  treatment,  and  that  he 
will  at  all  times  use  reasonable  and  ordinary  care 
and  diligence  in  the  treatment  of  the  ease.  Bum- 
ham  V.  Jackson,  1  Oolo.  App.  837. 

The  physician  assumes  to  possess  that  degree  of 
learning  and  skill  which  is  ordinarily  possessed  by 
members  of  his  profession,  and  undertakes  to  use 
reasonable  care  and  diligence  and  bis  best  Judg- 
ment in  the  treatment  and  application  of  such- 
knowledge  and  skill  in  the  treatment  of  the  case^^ 
Boldt  v.  Murray,  S  N.  Y.  &  B.  »S. 

The  physician  undertakes  that  be  is  possessed  of 
that  degree  of  knowledge  and  skill  which  usually 
pertains  to  the  other  members  of  the  profession- 
Ely  V.  Wilbur.  40  N.  J.  L.  68S,  80  Am.  Bep.  688b 

A  physician  undertakes  that  he  possesses  that 
reasonable  degree  of  learning  and  skill  which  i^ 
ordinarily  possessed  by  the  professors  of  that  art* 
and  which  is  ordinarily  required  by  the  community 
and  by  those  conversant  with  the  employment  as- 
necessary  to  qualify  him  to  engage  in  the  business;, 
that  he  will  use  reasonable  care  and  diligence  in 
the  exerelse  of  his  care  and  skill;  and  that  he  will 
use  his  best  Judgment  In  the  exercise  of  his  skili 
and  the  application  of  his  diligence.  Oarpenter  v. 
Blake,  10  Hun,  868. 

In  many  cases  of  amputation  the  care  and  aklllt 
of  the  surgeon  are  Involved  as  much  in  the  seleo- 
tion  of  the  pomt  of  amputation  as  in  the  manner  or 
its  performance  after  the  point  has  been  selected. 
Wright  V.  Hardy, »  Wis.  84B. 

One  who  attempts  to  treat  an  eye  as  a  specialist 
must  have  that  degree  of  skill  and  knowledg*- 
which  is  ordinarily  possessed  by  physicians  who  de- 
vote special  attention  and  study  to  the  treatment 
of  the  eye:  and  he  must  exercise  bis  best  Judgment 
in  the  application  of  his  skill  and  use  ordhiary  care- 
In  the  performance  of  the  operation.  Eeeney  v. 
Spalding,  80  Me.  UL 

The  physician  or  surgeon  must  exercise  suoli^ 
reasonable  skill  and  diligence  as  are  ordinarily  ex- 
ercised in  his  profession,  and  regard  must  be  had- 
to  the  advanced  state  of  the  profession  at  the  time- 
McCandless  v.  Me  Whs,  2S  Pa.  281. 

The  phyBician*s  relation  to  his  patient  Implies 
that  he  possesses  and  will  employ  in  the  treatment 
of  the  case  such  reasonable  skill  and  diligence  aa* 
are  ordinarily  exercised  in  his  profession  by  thot^ 
oughly  educated  physicians.  Haire  v.  Be^  r 
Phiia.  188. 
In  the  treatment  of  cases  they  must  exeroise  r 
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APPEAL  bT  plalntiil  from  a  JudgmeDt  of 
the  Distnct  Coart  for  Hardin  County  in 
his  favor  for  a  less  amount  than  be  claimed  in 
an  action  brouirht  to  recover  damaees  for  al- 
leged uDskilfulnesa  in  reducing  a  fracture  in 
plaintiff's  arm  wJbicl)  caused  the  arm  to  become 
crooked.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Scales*  for  appellant: 

The  required  degree  of  skill  and  diligence 
la  the  average  of  the  profession  generally,  and 
not  the  average  in  a  vicinitv. 

Smothen  v.  Banka,  84  Iowa,  289, 11  Am. 
Rep.   141;  Peek  v.  Huiehinean,  88  Iowa.  820; 


Deering,  Torts;  Cooley,  Torts,  649;  Oramm 
V.  Boener,  56  Ind.  497;  Small  y.  Eatcard.  1» 
Mass.  131,  85  Am.  Rep.  868. 

It  may  be  that  actions  ex  eontradu  are- 
maintainable  for  the  recovery  of  special  dam- 
ages, resulting  from  a  breach  of  duty  founded 
on  contract,  even  though  injury  to  the  person^ 
results. 

3  Parsons,  Contr.  6th  ed.  66. 

The  works  on  torts  take  up  the  subject 
where  the  works  on  contracts  drop  it— not 
where  an  injurv  results  to  the  person,  whether 
inoonsequeDtiaf  or  considerable,  though  it  be* 
from  the  lack  of  skill— but  where  an  injury  re- 


sonable  and  ordlnaiy  care  and  dlligeooe,  and  they 
must  use  their  best  skill  and  Judirmeot  to  deter- 
mine tbe  nature  of  the  malady  and  the  best  mode  of 
treatment.  Patten  v.  Wlggin,  61  Me.  fiOi,  81  Am. 
Dec.  608. 

An  instruction  that  If  tbe  physician  could  have 
told  tbe  nature  of  the  injury  and  applied  tbe  proper 
remedy,  and  failed  to  do  so,  he  wiU  be  liable,  re- 
quires too  high  a  desree  of  skill,  Qulnn  v.  Dono- 
van, 85  TU.  194. 

Id  Kuebo  v.  Wilson,  18  Wis.  lOS,  which  was  a  case 
of  the  treatment  of  a  colt,  tbe  court  says  one  who 
professes  to  bave  skill  in  a  business  is  understood 
to  bave  engaged  to  use  a  degree  of  diligence  and 
skill  adequate  to  tbe  performance  of  his  undertak- 
ing. 

Tbe  physician  undertakes  to  use  aU  known  and 
reasonable  means  to  aocomplisb  a  cure.  Haire  v. 
Ree8e,7Phila.]88. 

The  physician  is  under  an  implied  obligation 
when  he  undertakes  to  treat  diseases  or  injuries  to 
bring  to  bis  aid  sucb  obtainable  remedies  and  ap- 
pliances as  discovery  and  experience  bave  found 
to  be  the  most  appropriate  and  beneficial  in  aiding 
recovery.  But  in  some  oases  the  best  and  most  ai^ 
propriate  appliances  or  remedies  may  t>e  very 
simple  and  commonplace,  and  itmaybethebigbest 
type  of  skill  wbieb  applies  these  simple  appliances 
to  aid  nature  In  its  bealing  processes.  Stevenson 
V.  Gelstborpe,  10  Mont  663. 

If  a  physician  knows  himself  Incompetent  to 
treat  tbe  case  be  sbould  recommend  the  employ- 
ment of  anotber  pbyslcian.  If  he  knows  ttaat  be  is 
competent  but  is  uncertam  or  in  doubt  as  to  tbe 
nature  and  extent  of  tbe  injury  be  must  use  bis* 
best  Judgment  as  to  wbetber  be  sbould  consult 
Bome  other  surgeon  or  not.  Mallen  v*  Boynton, 
]»  Mass.  448. 

b.  Does  not  undertake  to  Mrs. 

Tbe  law  raises  no  implication  on  tbe  part  of  the 
surgeon  to  effect  a  cure.  Orlndie  v.  Rush,  7  Ohio, 
pt.  2,  p.  128. 

A  surgeon  does  not  undertake  to  perform  a  cure, 
nor  does  be  undertake  to  use  tbe  highest  degree  of 
skill,  but  be  undertakes  to  brings  fair,  reasonable, 
and  competent  degree  of  skUL  Lamphierv.  Phipos* 
80ar.ftP.475. 

A  physician  is  not  considered  as  warranting  a 
oure  unless  under  a  special  contract  for  such  pur- 
pose.   Teflt  V.  Wilcox,  6  Kan.  40. 

Tbe  physician  is  not  liable  because  Injurious  re- 
sults follow  tbe  treatment  unless  the  condition  of 
tbe  patient  is  such  that  ordinary  professional  In- 
telligeooe  and  skill  would  teach  that  sucb  results 
would  follow.  Wells  V.  World^s  Dispeofiary  Medi- 
oalA8SO.0N.  T.8.K.45e. 

wben  a  skilful  and  careful  surgeon  exercises  bis 
best  Judgment  in  a  case  of  doubt  he  cannot  be  held 
liable  for  a  want  of  success.  Williams  v.  Popple- 
ton,  8  Or.  189. 

A  dentist  or  pbyslcian  using  chloroform  as  an 
snestbetic  Is  not  answerable  for  negligence  be- 
cause of  results  arising  from  the  peculiar  condition 
tt7  L.  R.  A. 


or  temperament  of  tbe  patient,  of  which  he  bad  no 
knowledge.    Bogle  v.  Winslow,'6  PhiUu  136. 

The  mere  fact  that  tbe  patient  grew  worse  under 
the  pbyslcian^s  treatment,  and  became  better  when^ 
his  services  were  dispensed  with,  is  no  evidence  of 
malpractice.   Wurdemann  v.  Barnes,  82  Wis.  806. 

The  fact  that  the  injured  limbs  are  slow  in  heal- 
ing, and  are  imperfectly  healed  at  last,  is  not  or 
itself  evidence  of  malpractice.  Wood  v.  Barker, 
48  Mich.  296. 

Tbe  mere  fact  that  a  leg  which  has  been  set  ie: 
shorter  than  tbe  other  does  not  establish  tbe  fact 
that  tbe  treatment  was  not  skilful.  Piles  v.lHugbes, 
10  Iowa,  679. 

•'  A  pbyaician  Is  not  an  Insurer  of  tbe  success  of  bla 
treatment.    Yunker  v.  Marshall,  66  111.  App.  687. 

Tbe  Jury  cannot  draw  the  conclusion  of  unskil- 
fnlness  from  the  result  of  the  treatment.  81ms  v.. 
Parker,  41  lU.  App.  284. 

A  surgeon  cannot  be  held  liable  for  not  discover- 
ing a  fracture  of  a  bone  if  at  tbe  time  of  the  exami- 
nation tbe  arm  was  so  swollen  that  an  assui-anoe  of 
tbe  extent  of  tbe  injury  could  not  be  discovered  by 
a  careful  and  skilful  examination.  Gtedney  v.. 
Klngsley,  41 K.  Y.  &  B.  794. 

o.  Special  eontraU, 

A  surgeon  may  contract  to  effect  a  cure.  Van-^ 
hooser  v.  Bergboff,  90  Mo.  487. 

But  an  undertaking  merely  to  attend  and  to  cure- 
and  heal  a  broken  leg  does  not  impose  upon  the 
physician  any  more  liability  than  Is  imposed  by 
law.    Hooplngamer  v.  Levy,  77  Ind.  466. 

IIL  Dearee  of  care  and  ekUl  required. 

Tbe  courts  In  defining  tbe  skill  and  care  required^ 
In  tbe  treatment  of  a  case  have  used  such  words  as 
'^proper,'*  ^'reasonable,**  **ordlnary.**  But  these 
words  mean  practically  tbe  same  thing.  Sucb  care 
must  be  used  as  would  ordinarUy  be  regarded  as> 
proper,  under  the  circumstances  of  the  case. 

A  surgeon  Is  not  liable  for  want  of  the  highest 
degree  of  skllL  Howard  v.  Orover,  28  Me.  97,  48 
Am.  Dec.  478. 

A  physician  cannot  be  required  to  use  bis  full 
skUi  and  ability  upon  pain  of  being  held  liable  for 
failure  to  do  so.   Quinn  v.  Donovan,  86  111.  194. 

A  dentist  is  not  required  to  use  all  the  knowledge 
and  skill  to  which  tbe  art  has  at  the  time  advanced. 
Simonds  v.  Henry,  89  Me.  166. 68  Am.  Dec.  611. 

In  QetcheU  v.  Lmdley,  24  Minn.  286,  it  is  said  that 
the  fact  that  defendants  mode  of  treatment  was 
not  the  best  that  might  bave  been  adopted  will  not 
render  him  liable.  But  the  verdict  against  him  was 
sustained  on  tbe  evidence. 

A  physician  must  exercise  a  reasonable  degree  of 
care  and  professional  skill,  and  what  that  is  must 
be  determined  in  each  case  rrom  tbe  droumstanoes.. 
And  regard  is  to  be  bad  to  the  advanced  sute  of 
the  profession  at  the  time.  Braunberger  v.  Cleia 
(Pa.)  4  Am.  L.  Beg.  N.  8. 687. 

The  degree  of  care  and  skill  required  In  tbe  per- 
formance of  a  surgical  operation  is  that  reasonable 
degree  of  care  and  skill  that  physlolans  and  ( 
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«a1t8  to  the  patieDt  from  the  lack  of  ordinary 
«ki11  and  diligence;  when  the  services  are  tor- 
iious  in  law  and  tbo  pbyniclan  is  liable. 

Uighton  V.  Sargent,  27  N.  H.  460,  59  Am. 
Dec.  8«8;  Bute  v.  Potts.  76  Cal.  804. 

It  is  not  the  injury  that  results  from  treat- 
ment that  makes  it  tortious,  but  the  failure  to 
exercise  ordinary  skill  and  diligence,  and  the 
injury  renders  the  physician  or  surgeon  liable 
because  of  the  wrong;  because  it  constitutes 
•malpractice. 

If  in  a  single  case  any  part  of  the  serriccs 
is  so  unskilful  or  negligent  as  to  render  the 
physician  or  surgeon  guilty  of  malpractice, 
not  mere  errors  in  applying  skill  or  exercising 


diligence,  with  resultant  injuries,  but  a  want 
of  ordinary  skill  and  diligence,  be  is  not  only 
debarred  of  the  right  of  recovery  therefor  but 
liable  for  the  consequent  injury. 

Bellinger  v.  Cratgue,  81  Barb.  584;  PatUn 
▼.  Wiggin,  51  Me.  594,  81  Am.  Dec.  593:  8ul- 
lens  V.  Chicago,  R,  L  dk  P.  R.  Co.  74  Iowa,  659; 
JHOson  y, Harrington,  73  Wis.  591,  1  L.  K.  A. 
719. 

On  rehearing. 

Physicians   in    small    towns,  or   rural    or 

sparsely  settled  districts,  are  bound  to  possess 

and  exercise  at  least  the  average  degree  of 

skill  possessed  and  exercised  in  such  localities 

'  generally. 


.ffeons  ordinarily  exercise  in  the  treatment  ot  their 
patients.  State,  Jaoney,  v.  Houselceeper,  70  Md. 
162, 2  L.  R.  A.  6H7. 

A  veterinary  surgeon  in  the  absence  of  speoiai 
4M)ntract  engages  to  use  such  reasonable  sktil,  dili- 
gence, and  attention  as  may  ordinarily  be  ex- 
pected of  persons  in  that  profession.  In  other 
words,  the  care  which  a  careful  and  trustworthy 
man  would  be  expected  to  exercise.  Barney  v. 
IPinkham,  28  Neb.  8b0. 

A  physician  must  exercise  reasonable  skill  tak- 
ing into  account  the  advancement  of  professional 
•learning.    Hitchcock  v.  Burgett  88  Mich.  601. 

Whatever  may  t>e  the  character  of  the  injury 
which  the  physician  is  called  on  to  treat,  he  is  only 
held  to  employ  a  reasonable  amount  of  care  and 
•skill.  Utley  v.  Bums,  70  111.  1(»:  Peek  v.  Martin,  17 
Ind.  116;  Branner  v.  Stormont,  0  Kan.  51;  O^Hara  v. 
Wells,  14  Neb.  406:  Reynolds  v.  Graves,  8  Wis.  ae. 

What  are  reasonable  care  and  skill  must  be  de- 
termined In  each  case  from  the  oircumstanoes. 
Braunberger  v.  Cleis  (Pa.)  4  Am.  L.  Reg.  N.  &  687. 

There  is  no  substantial  difference  in  the  use  of 
the  words  "ordinary**  and  ''reasonable,**  indeftning 
the  care  and  skiU  required  of  a  pbysiclan  in  his 
•employment.    Kendall  v.  Brown,  74  HI.  282. 

It  is  not  error  for  the  court  to  tell  the  jury  that 
•ordinary  skill  is  the  skill  which  a  surgeon  would 
under  the  circumstances  of  the  case  reasonably  use 
in  treating  the  case,  if  there  is  no  request  for  more 
•apeciflc  instructions.  Boon  v.  Murphy,  108  N.  C. 
187. 

The  skin  which  is  required  is  that  of  the  ordi- 
narily skilled  physician.  Kendall  v.  Brown,  86  111. 
^87. 

In  Alder  v.  Buckley,  1  Swan,  68,  which  was  an  ao- 
tion  for  compensation,  the  court  says  the  surgeon 
'Undertakes  for  a  due  and  proper  degree  of  skill 
and  diligence  in  his  profession. 

Tbe  requirement  by  tbe  court  in  its  charge,  of  a 
tair  knowledge  and  skill.  Is  not  erroneous  if  in  an- 
other part  of  the  charge  he  characterizes  the  nec- 
essary knowledge  as  fair  or  ordinary.  Jones  v. 
Angell,  96  Ind.  376. 

He  must  use  the  ordinary  skill  and  care  of  the 
profession  generally.  Wllmot  v.  Howard,  88  Vt. 
447, 94  Am.  Dec.  338;  Bliss  v.  Long,  Wright  (Ohio) 
861:  Gallaber  v.  Thompson,  Wright  (Ohio)  466;  Bel- 
linger V.  Craigue,  31  Barb.  684:  Doyle  v.  New  York 
Bye  ft  Ear  Infirmary,  80  N.Y.  681;  Grlswold  v.Hutch- 
4nson,  47  Neb.  727:  GetcheU  v.  Hill,  ti  Minn.  464. 

In  Hyatt  v.  Adams,  16  Mich.  180,  malpractice  is 
defined  to  be  the  want  of  proper  skill  and  care  In 
the  performance  of  the  operation. 

And  in  Becknell  v.  Hosier,  10  Ind.  App.  6,  it  is 
aald  there  will  be  no  actionable  negligence  In  fall- 
ing to  discover  a  dislocation  unless  it  really  existed 
and  irs  existence  was  ascertainable  by  the  exercise 
of  proper  care  and  skill,  nor  in  falling  to  reduce  it 
unless  It  was  capable  of  reduction  by  the  exercise 
•of  such  care  and  skill. 

The  physician  is  bound  to  have  the  necessary 
«7  L.  R.  ▲. 


knowledge,  skill,  and  science  which  the  profession 
demands.    Wood  v.  Clapp,  4  Sneed.  66. 

A  pbysioian  in  passing  from  patients  Infected 
with  contagious  diseases  to  others  who  are  not  so 
affected  must  take  such  precautions  as  experience 
may  have  shown  to  be  necessary  to  prevent  tbe 
communication  of  tbe  infection.  IMper  v.  Menifee, 
12  a  Mon.  4115, 64  Am.  Dec.  647. 

Bo,  to  render  tbe  physician  liable  the  negligence 
need  not  be  great  and  gross,  but  a  want  of  ordinary 
diligence,  care,  and  skill  is  sufficient.  Landon  ▼• 
Humphrey,  9  Conn.  SOO,  28  Am.  Dec.  338. 

rv.  lAKOAeforwhaL 
a.  In  genarai. 

The  phyaiolan  will  be  liable  for  injuries  resulthiy 
from  a  lack  of  care  and  skilL  Mitchell  v.  Hind- 
man,  47  111.  App.  481,  Affirming  ISO  111.  688. 

The  pbysiclan  will  be  liable  for  the  death  of  a 
person  who  Is  killed  by  taking  a  prescription  which 
he  has  improperly  written  by  mistake  or  through 
negligence.    Murdock  v.  Walker,  43  Hi.  App.  SBfk 

In  Cadwell  v.  Farrell,  28  111.  438.  in  which  the 
principal  question  was  as  to  the  proper  form  of  ao- 
tton,  the  court  says  that  if  the  employment  was  In- 
duced by  false  and  fraudulent  representations,  or 
if  proper  sldll  was  not  employed,  case  would  be  the 
proper  remedy. 

But  either  assumpsit  or  case  may  be  maintained 
for  breach  of  the  Implied  obligation  to  use  care, 
skill,  and  proper -treatment.  Kuhn  v. -Brownfield, 
84  W.  Va.  268, 11  L.  R.  A.  700. 

The  iujured  person  has  a  right  to  sue  for  the  in- 
jury either  as  upon  contract  or  in  tort  as  for  breach 
of  duty  Imposed  by  law  upon  the  physician  whether 
for  hire  or  not  Goble  v.  Dillon,  86  Ind.  827,  44  Am. 
Rep.  806;  Lane  v.  Boioourt,  128  Ind.  420,  explaining 
Boor  V.  Lowrey,  108  Ind.  468,  68  Am.  Rep.  519.      « 

If  injury  results  to  a  patient  by  reason  of  tbe 
want  of  ordinary  skill  or  ordinary  attention  of 
the  attending  physician  the  patient  may  recover 
damages.  Carpenter  v.  McDavitt,  88  Mo.  App. 
896. 

The  physician  is  liable  for  want  of  requisite  skill 
or  for  omission  to  exerdse  proper  care.  Carpenter 
V.  Blake,  76  N.  Y.  12. 

Failure  to  exercise  proper  care  will  authorize  a 
recovery.    Link  v.  Sheldon,  136  N.  Y.  L 

If  there  was  want  of  ordinary  skill  in  not  defect- 
ing the  nature  of  tbe  Injury  for  fifteen  days,  and 
tbe  patient  suffered  pain  and  incurred  expenses  Id 
consequence  thereof,  the  physician  will  be  liable. 
Fowler  v.  Sergeant,  1  Grant,  Cas.  366. 

The  plaintiff  Is  entitled  to  recover  only  for  the  ad- 
ditional pain  and  sufferinir  caused  by  the  malprac- 
tice, not  for  tbe  pain  and  suffering  caused  by  the 
Injury.    Wenger  v.  Calder,  78  111.  275b 

The  physician  is  chargeable  with  knowledge  of 
the  probable  consequences  of  an  injury,  or  of 
negligence  in  its  treatment,  or  of  unskilful  treat- 
ment. Dubois  V.  Decker,  130  N.  Y.  825,  14  L.  B.  A. 
429. 
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Gramm  y.  Boener,  56  Ind.  497:  14  Am.  & 
£ng.  Edc.  Law,  p.  79;  Kelsey  v.  Bay,  84  Ind. 
189:  1  Witthaus  &  Becker ,  Med.  Jurisp.  79; 
PMy  y.  Palmer  (Mich.)  8  Det.  L.  N.  198; 
SmaU  ▼.  Hoioard,  128  Mass.  181,  35  Am.  Ren. 
863:  Hatham  t.  Richmond,  48  Vt.  657;  WtU 
mot  ▼.  HotMrd,  89  Vt.  447,  94  Am.  Dec.  888; 
/Vs*T.  Hutchinson,  88  Iowa.  820:  Hatoard  v. 
^rowr.  28  Me.  97.  48  Am.  Dec.  478. 

Malpractire  surgery  or  treatment  without 
ordinary  skill  that  results  in  injury  is  a  com- 
plete defense  to  an  action  for  services  by  a 
physician  and  surgeon.  The  services  are  not 
only  valueless  but  tortious. 

BuHon  y.  Bar$tow,  19  Pa.  169;  14  Am.  & 


£ng.  £nc.  Law,  p.  84;  Nugent  v.  Boeton,  C.  S 
M.  R.  Co.  80  Me.  62;  OladweU  v.  SteggaU,  6 
Bing.  N.  C.  783. 

A  physician  and  surgeon's  right  to  recover 
for  professional  services  performed  depends 
upon  a  contract,  express  or  implied;  bui  his 
liability  for  the  lack  of  the  application  of  "or- 
dinsry  skill  or  diligence  in  no  manner  de- 
pends upon  or  concerns  such  a  contract  of 
service,  express  or  implied. 

His  right  to  compensation  depends  upon 
contract,  express  or  implied. 

18  Am.  &  Eng.  Enc.  Law,  p.  482. 

His  liability  depends  on  whether  he  has 
been  guilty  of  a  tort 


The  fact  that  the  physician  Is  liable  to  a  penalty  I  of  a  case  if  he  prescribes  for  It  riffbcly.   Fowler  y* 
for  practlsinir  without  a  license  will  not  pri^veat  a  1  8erReant«  1  Grant,  Cas.  8B&. 
recovery  Sffainst  him  in  a  civil  action  In  case  be  is 


guilty  of  malpractice.  Muaser  v.  Chase,  89  Ohio  St. 
4m. 

If  a  physician  Is  employed  to  examine  a  man  en- 
^a^red  to  be  married  to  a  woman,  for  the  purpose 
•of  ascertaining  whether  or  not  he  is  diseased,  be 
•may  maintain  an  action,  in  case  the  engagement  is 
broken,  by  reason  of  a  wrong  diagnosis  through 
the  physldan^s  want  of  ordinary  skill  and  learning, 
or  of  ordinary  care.  Harriott  v.  Plimpton,  166 
Mass.  68&. 

Physicians  are  liable  for  want  of  ordinary  care 
«nd  prudence  in  examining  a  person  for  insanity. 
Ayers  ▼.  Russell,  fiO  Hun,  282. 

But  in  Maine  it  is  held  that  without  sUtutory 
provisions  authorizing  it  there  cannot  be  a  civil  ac- 
tion for  damages  against  a  physician  based  upon  the 
insufficiency  of  the  methods  which  he  pursued  in 
reaching  and  certifying  a  conclusion  as  to  the  san- 
ity of  a  person.    Pennell  v.  Cummlngs,  76  Me.  163. 

Vindictive  damages  may  be  recovered  in  case  of 
improper  treatment  and  the  application  of  im- 
proper remedies.    Coehran  v.  Miller,  18  Iowa,  128. 

The  physician  may  be  liable  for  exemplary  dam- 
4Utes  if  he  shows  such  an  entire  want  of  care  as  to 
evince  that  he  was  probably  conscious  of  the  prob- 
able consequences  of  his  carelessness,  and  indifler-i 
•ent  to  the  danger  to  which  the  patient  was  sub- 
jected.   Brooke  v.  Clark,  57  Tex.  106. 

A  physician  is  responsible  for  all  the  ill  oonse- 
'quenoea  which  come  from  the  administration  of 
medicine  to  a  slave  without  the  consent  of  the 
-owner.    Bord  v.  Grimes,  13  B.  Moo.  188. 


b.  For  ionoranee. 

One  holding  himself  out  as  a  surgeon  is  liable  for 
want  of  skiU.    Carpenter  v.  Blake,  60  Barb.  488. 

A  physician  is  liable  for  damages  arising  as  well 
from  the  want  ot  skill  as  from  negligence  in  the 
application  of  skill.  Long  v.  Morrison,  14  Ind.  606f 
77  Am.  Dec.  72. 

If  an  arm  is  refractured  because  of  gross  igno- 
rance or  want  of  ordinary  care  or  skill  the  physician 
•doing  it  will  be  liable.  Boydston  v.  Glltner,  8  Or- 
119. 

An  action  on  the  case  will  lie  airainst  a  surgeon 
for  grofie  ignorance  and  want  of  skill  in  his  profes- 
aion,  as  well  as  for  negligence  and  carelessness  to 
the  detriment  of  a  patient.  8eare  v.  Prentice,  8 
East.  848.  The  court  in  that  case  says  that  no  want 
•of  skill  was  imputed  to  the  defendant,  but  the 
lower  court  had  told  the  jury  that  unskilfulnera 
«lone,  without  negligence,  would  not  maintain  the 
action:  and  it  was  held  that  this  inatrucdoo  was 
erroneous. 

So.  it  is  a  good  defense  to  an  action  by  an  apothe- 
•cary  for  his  pay.  that  he  treated  the  patient  igno- 
rant ly  or  improperly.  Kannen  v.  M'Mullen,  Peake, 
«». 

But  a  physician  Is  not  chargeable  with  ignorance 
4r7  L.  R.  A.  58 


a  When  he  does  not  cause  injury. 

In  an  action  to  recover  for  the  death  of  a  pa- 
tient ■  through  the  alleged  negligent  treatment  of 
the  physician,  no  recovery  can  be  had  if  there  was 
any  inter  venmg  cause  in  the  absence  of  which  it  is 
reasonably  probable  that  the  patient  would  not 
have  died.    Gores  v.  Graff,  77  Wto.  174. 

There  can  be  no  recovery  if  do  Injury  resulting 
from  the  act  of  the  pliysidan  Is  shown.  Craig  t. 
Chambers,  17  Ohio  St.  258. 

The  plaintiff  must  show,  not  only  that  the  physi- 
cian was  negligent  or  unskilful,  but  also  that  the 
injury  resulted  from  such  negligence  or  unslcilf  ul- 
ness.    Swing  y.  Goode,  78  Fed.  Rep.  442. 

The  burden  Is  on  the  plaintiff  to  show  that  the 
injury  resulted  from  the  negligence  of  the  phyal- 
dan.    Chase  v.  Nelson.  80  III.  App.  68. 

So,  to  entitle  plaintiff  to  recover,  there  must  be 
no  contributory  negligence.  Hibbard  y.  Thomp. 
son,  100  Mass.  286;  Hitchcock  v.  Burgett,  88  Mich. 
601:  Chamberlain  y.  Porter,  0  Minn.  200:  Gelselman 
V.  Scott.  25  Ohio  St  80:  Heber  v.  Herring,  115  Pa- 
600;  Link  v.  Sheldon,  45  N.  Y.  S.  R.  166. 

But  the  injured  person  is  not  bound  to  seek  aid 
from  other  physicians  to  mitigate  the  consequences 
of  the  mistake  of  the  attending  physician.  Chanu 
berlin  y.  Morgan,  68  Pa.  168. 

d.  Jlbr  acts  of  oUien, 

A  physician  Is  not  liable  for  injuries  resulting 
from  too  great  heat  in  a  bath  which  he  has  ordered 
for  a  patient  and  left  to  the  nurse  to  be  adminis- 
tered, if  he  was  not  present  and  did  not  assist  in 
preparing  the  bath.  Perionowaky  y.  Freeman,  4 
Fost.  &  P.  077. 

If  the  parents  of  the  patient  who  attempted  to 
nurse  him  did  not  follow  directions,  and  so  were 
contributors  to  the  injury,  no  recovery  can  be  had 
against  the  physician.  Potter  y.  Warner,  01  Pa. 
862, 36  Am.  Rep.  668. 

The  physician  is  not  liable  for  the  results  of  cara* 
leesness  of  the  nurses,  unless  his  own  carelessness 
contributes  to  the  injury.  Sanderson  y.  Holland* 
80  Mo.  App.  288. 

The  physician  Is  not  liable  for  the  negligence  of 
nurses  in  a  hospital  where  the  patient  Is  placed, 
over  whom  he  has  no  control.  Baker  v.  Went- 
worth,  156  Mass.  38H. 

But  the  physician  is  liable  for  his  own  acts  aU 
though  the  acts  of  others  may  aggravate  the  In- 
jury.   Hathom  v.  Richmond.  48  Vt  567. 

So,  if  the  improper  treatment  makes  the  Injury 
unavoidable  an  action  against  the  physician  will 
not  be  defeated  by  the  fact  that  mismanagement 
or  negligence  of  the  nurses  may  aggravate  the 
case.    WUmot  v.  Howard,  39  Vt.  440, 04  Am.  Deo. 


A  physician  cannot  be  held  responsible  for  in- 
juries caused  by  Improper  treatment  by  one  called 
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A  failure  to  exercise  ordinary  skill  (with  or 
without  the  usual  sequence— an  injury)  grives 
the  services  a  character  that  deprives  the  phy- 
sician of  the  right  of  recovery. 

BeUinger  v.  Craigue,  81  Barb.  534;  PaUen 
T.  Wigain,  51  Me.  594.  81  Am.  Dec.  598. 

The  liability  of  a  physician  or  surgeon  does 
not  depend  on  the  contractual  relations  with 
the  patient. 

McNeving  ▼.  Ztwtf,  40  111.  209;  Oraig  t. 
Chambers,  17  Ohio  St.  258;  Langolfy,  Pfromer, 
2  Phila.  17. 

A  claim  for  professional  services  of  a  phy- 
sician and  surgeon  and  a  claim  against  him  for 
malpractice  in  the  same  trdnsaction  cannot  co- 
exist. 


PaUen  v.  Wiggtn,  51  Me.  594,  81  Aul  Dec 
598;  Alder  v.  BuekUy,  1  Swan,  69;  BdUn^tr 
V.  Oraigue,  81  Barb.  534;  Wharton  &  Stiile. 
Grim.  Fros.  and  Actions  for  Torts.  pL  IL 
§  1086;  8  Bl.  Com.  117;  26  Am.  &  £og.  Esc 
Law,  p.  72. 

Metars.  F*  M.  WlllUuns  and  Albrook  h 
LuBdy*  for  appellee: 

A  judgment  for  services  in  favor  of  the  d^ 
fendant  would  not  be  a  bar  to  plaintiff  nnlesB 
pleaded  as  a  defense. 

Iowa  Code,  2522;  PixUr  v.  NichoU,  8  Iowa, 
106,  74  Am.  Dec.  298;  MeClay  v.  B^ge^  19 
Iowa,  66;  ByerUe  y.  Mendel^  39  Iowa.  sSS; 
WolfY.  Qerr,  43  Iowa,  809;  .jSStna  Iron  AS. 
Works  V.  Kossuth  County,  79  Iowa,  44. 


In  to  take  his  place.  Link  v.  Sheldon,  1.36  N.Y.  1 ; 
Meyers  v.  Uolborn(N.J.Err.&App.)aO  L.R.A.345. 

A  physioian  is  liable  for  the  aorg  of  hia  partner 
Id  negliflpently  reaetttng  a  dislocation,  and  In  oase 
the  partner  dies  the  action  will  survive  acralnst 
him.    Hess  v.  Lowrey,  V&  Ind.  £»,  7  L.  B.  A.  flO. 

In  an  action  agrainst  a  firm  of  physicians  «f or 
breach  by  one  of  them  of  their  contract  to  treat  the 
patient  properly  all  must  be  Joined  as  defendants. 
Whittaker  v.  Collins,  34  Minn.  299. 67  Am.  Bep.  56. 

Parrnen  in  the  practice  of  medicine  are  all  re- 
sponsible for  the  neirligenoe  of  one  of  them  within 
the  scope  of  the  partnership  business.  Hyrne  v> 
Brwin,  28  8.  C.  288.  66  Am.  Rep.  16. 

A  surgeon  is  answerable  for  the  want  of  proper 
skill  of  his  apprentice.  Hancke  v.  Hooper,  7  Oar. 
*P.8L 

A  mere  omission  of  an  attending  physician  to  use 
ordinary  skill  in  diagnosing  a  oase  of  smallpox, 
and  his  reporting,  it  to  the  health  department  as 
such,  will  not  render  him  liable  for  the  removal  of 
a  patient  to  the  pest  house,  if  it  is  the  duty  of  the 
heialth  inspector  to  form  an  indeitondent  Judgment 
upon  the  case,  and  the  removal  only  takes  place 
after  he  has  done  sa  Brown  v.  Purdy,  22  Jones  & 
8.109. 

e.  For  wmaUmOanee, 

In  Dale  v.  Donaldson  Lumber  Go.  48  Ark.  188,  the 
trial  Judge  charged  the  Jury  that  if  a  physician  is 
called  to  attend  a  patient,  not  only  reasonable  care 
and  skill  should  be  exercised,  but  also  continued  at- 
tention as  long  as  the  oondition  of  the  patient  might 
reqdire  it  in  the  exercise  of  an  honest  and  properly 
educated  Judgment,  and  any  culpable  negligence 
in  this  respect  would  render  him  liable  to  an  action. 

A  physician  who  leaves  a  patient  at  a  critical 
ftage  of  the  disease  without  reason  or  suflQcient 
notice  to  enable  him  to  procure  another  medical 
attendant  is  guilty  of  culpable  dereliction  of  duty. 
Barbour  v.  Martin,  82  Me.  696. 

If  a  physician  is  sent  for  by  one  whose  family 
physician  he  has  been  for  years,  the  effect  of  his 
responding  to  the  call  will  be  an  engagement  to  at- 
tend to  the  case  so  long  as  it  needs  attention  unless 
he  gives  notice  to  the  contrary  or  is  discharged. 
And  he  is  bound  to  use  ordinary  care  and  skill,  not 
only  in  bis  attendance,  but  in  determining  when  it 
may  be  safely  snd  properly  discontinued.  Ballon 
V.  Prescott,  64  Me.  806. 

A  veterinary  surgeon  must  give  such  attention 
after  an  operation  upon  a  oolt  as  the  necessity  of 
the  caee  requires.  In  the  absence  of  special  ag-ree- 
ment  or  reasonable  notice  to  the  contrary  Will- 
iams V.  Oilman,  71  Me.  21. 

The  phypician  must  exercise  reasonable  care  in 
determining  when  the  attendance  may  be  safely 
discontinued.    DashieU  v.  Griffith,  84  Md.  863. 

The  physician  must  Judge  at  his  peril  of  when  it 
is  safe  to  discontinue  treatment  in  the  absence  of 
consent  by  the  patient  to  its  discontinuance  or 
reacionable  notice  to  procure  other  attendance. 
Becker  v.  Janinski,  27  Abb.  N.  a  46. 
W  L.  R.  A. 


But  a  physician  is  not  liable  for  aendinr  aiMtber 
physioian  who  Is  In  independent  practice  to  atreod 
the  case,  although  he  has  promised  to  wo  binselt 
and  injury  results  from  the  neirliireQce  of  the 
other  physician.  Meyers  v.  Holbom  (Si.  J.  &r.  k 
App.)80L.R.A.846. 

So,  a  physioian  who  is  attending  a  patient  for  lU- 
nesB  is  not  liable  for  damages  which  result  from  h« 
neglect  to  fulfil  his  promise  to  send  an  ooculiat  to 
look  at  the  patient's  eyes  which  ace  troalile8oai& 
Jones  V.  Vroom,  8  Colo.  App.  148^ 

f  .  Brrors  of  SudgmemU 

While  the  responsibility  of  the  medJoal  practi- 
tioner and  surgeon  Is  great,  and  care  appropriata 
should  be  observed  in  the  exerciser  of  his  proftt- 
sional  employment,  when  his  errors  are  chooe  of 
Judgment  only  if  he  keeps  within  reooirnteed  and 
approved  methods  he  is  not  liable  tor  their  coiifle> 
quences.  Wells  v.  World*B  Dispensary  Medksti 
ASS0.9N.Y.8.B.  452. 

If  ordinary  care  and  skill  are  used  the  physiciia 
is  not  liable  for  a  mistake  of  Judgment.  Fisher  v. 
Niocolls,  2  ni.  App.  4B4;  Hea<Lh  v.  Glisan,  S  Or.  64. 

There  is  no  responsibility  for  error  of  Judgnent 
unless  it  is  so  gross  as  to  Imply  a  want  of  dae  cars 
and  skill.    Becker  v.  Janinski.  27  Abb.  N.  GL  46l 

Whether  errors  of  Judgment  will  or  will  not  make 
a  physician  liable  in  a  given  case  depends  upoe. 
not  merely  that  he  may  be  ordinarily  skilfuL  bat 
whether  he  has  treated  the  case  skilfully  or 
has  exercised  in  its  treatment  such  reaaoDahie 
skill  and  diligence  as  are  ordinarily  exeroiecd  is 
his  profession.  Jackson  v.  Burnham,  20 Colo.  S3S. 

The  liability  of  a  surgeon  for  error  of  Jud^mefit 
depends,  not  merely  upon  the  fact  that  he  maybe 
ordinarily  skilful  as  such,  but  whether  he  has 
treated  the  case  skilfully  or  has  exercised  in  ifi» 
treatment  such  reasonable  skill  and  diligence  as  i» 
ordinarily  exercised  in  his  profession.  The  error 
of  Judgment  may  be  so  great  as  to  be  inoonaistent 
with  that  degree  of  skill  that  it  is  the  duty  of  evety 
surgeon  to  possess.    West  v.  Martin,  81  Mo.  8«S. 

When  there  are  reasonable  grounds  for  doubt 
and  difference  of  opinion  the  profeseiooal  mso, 
after  the  exercise  of  his  best  Judgment  admlttiog 
that  he  possesses  the  necessary  knowledge.  Is  not 
responsible  for  errors  of  Judgment  or  mistakea.  and 
is  not  chargeable  with  error  where  such  error 
could  not  have  arisen  except  from  want  of.  or 
the  exercise  of,  reasonable  skill  and  diligenoa. 
Burnham  v.  Jackson,  1  Colo.  App.  237. 

A  person  who  holds  himself  out  as  a  surgeoa 
without  competent  skill  Is  not  entitled  to  the  ben- 
efit which  would  inure  to  a  skilful  surgeon  in  cass 
of  an  error  of  Judgment,  but  will  be  held  liable 
for  having  adopted  a  process  which  la  not  suoocss- 
ful,  when  other  processes  might  have  been  so. 
Carpenter  v.  Blake,  60  K.  Y.  696. 

A  liability  does  not  attach  as  against  a  doctor 
who  commits  an  error  in  the  practice  of  hIa  pt^ 
f  ession.    Langf  ord  v.  Jon€«rl8  Or.  807.f 
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On  rehearing, 

A  clafm  for  aeryice  aod  a  counterclaim  of 
malpractice  existed. 

Latoeon  y.  Conaway,  87  W.  Va.  169, 18  L. 
R  A.  627;  Qatet  y.  FUiecher,  67  Wis.  504; 
NeUon  y.  Harnngton,  78  Wia.  597.  1  L.  R.  A 
719;  Haihorn  r,  Richmond,  48  Vt.  557. 

Quasi  torts  ate  a  class  of  wtoDji(fe  which  lie 
In  the  borderland  between  contract  and  tort; 
and  for  which  action  ex  contractu  or  ex  delicto 
may  be  brought  at  the  pleasure  of  the  party 
injured. 

Moak's  Underbill,  Torts,  2d  ed.  1881,  chap. 
28. 

There  are  authorities  that  hold,  if  it  be  im- 
possible to  separate  the  injury  occasioned  by 


the  neglect  of  the  plalntifT  from  that  occa- 
sioned by  the  neglect  of  the  defendant,  the 
plaintiff  cannot  recover ,  but  if  they  can  be 
separated,  for  such  injury  as  the  plaintiff  may 
show  tfius  proceeded  solely  from  the  want  of 
ordinary  skill  or  ordinary  care  of  the  defend- 
ant he  may  recoyer. 

Hibbard  y.  Thompson,  109  Mass.  286;  Law-  . 
eon  y.  Conavay.  37  W.  Va.  159,  18  L.  R.  A. 
627;  16  Am.  &  Eng.  Enc.  Law,  pp.  448.  445. 

Robinsoiif  J.,  delivered  the  opinion  of  the 
court: 

In  October,  1892,  the  plaintiff  suffered  an 
oblique  fracture  of /the  humerus  of  the  left 
arm,  at  a  point  about  8  inches  above  the  elbow ; 


But  the  rule  that  error  of  jadgment  is  not  mal- 
practice has  no  application  in  case  of  a  person  who 
kDows  DOtbiDg  of  aDatomy,  surgery,  or  physics, 
since  be  can  have  no  Judgment  In  tbe  matter.  The 
law  contemplates  a  judgment  founded  on  skill  and 
knowledge  in  these  sciences.  The  man  who  would 
hold  bimselX  out  to  the  world  as  an  occuUst  with- 
out any  knowledge  of  this  science,  and  obtains  a 
patient  and  commences  tinkering  with  the  most 
delicate  of  all  the  organs,  the  eye,  must  be  reckless 
indeed.  Error  in  judgment  in  a  science,  of  a  man 
unskilled  in  that  science.  Is  malpractice.  A  person' 
who  attempts  to  practise  In  physics  or  surgery 
without  having  first  obtained  a  knowledge cf  such 
sciences  is  liable  for  all  the  damage  which  is  tbe 
result  of  his  practice.  Courtney  y.  Henderson  (N. 
T.  Marine  Ct.)  McClelland,  Ciyil.Malpractloe,  27& 

g.  Oivino  iMtructione, 

Failure  to  give  the  proper  instructions  to  the  at- 
tendants is  culpable  negligence.  Carpenter  y. 
Blake,  60  Barb.  488. 

A  physician  not  negligent  In  setting  a  broken  leg 
may  be  negligent  in  not  giving  proper  Instructions 
as  to  the  care  and  use  of  it  when  tbe  bandages  are 
removed,  so  as  to  be  liable  for  an  injury  resulting 
from  the  insufflcient  Instructions.  Beck  y.  Qer- 
man  Klinik,  78  Iowa,  608, 7  L.  R.  A.  5«6. 

▼.  What  are  proper  eare  and  akOL 

There  are  some  statements  In  the  cases  upon  this 
question  which  appear  to  be  conflicting.  But  there 
is  little  room  for  conflict  when  the  circumstances 
of  the  cases  are  the  same.  The  principal  difference 
of  opinion  is  as  to  whether  or  not  the  standard  of 
comparison  must  be  other  physicians  in  the  same 
neighborhood.  Probably  the  courts  which  bold 
to  a  limitation  to  the  same  general  neighborhood 
would  not  do  so  if  there  was  no  other  physician 
there  or  if  whoever  was  there  was  grossly  ignorant. 
The  assumption  seems  to  be  that  there  are  educated 
physicians  in  the  neighborhood  and  if  such  is  the 
fact  it  seems  imnuiterial  whether  a  local  or  general 
comparison  is  made. 

In  Smothers  v.  Hanks,  84  Iowa,  280,  11  Am.  Bep. 
141,  it  is  said  that  the  standard  of  ordinary  skill  may 
vary  even  in  tbe  same  state  according  to  the 
greater  or  less  opportunities  afforded  by  the  locaU- 
Ity  for  observation  and  practice. 

Tbe  physician  is  entitled  to  show  by  expert  eyl- 
dence  that  the  treatment  given  was  such  as  a 
surgeon  of  ordinary  knowledge  and  skill  would 
and  ought  to  have  given.  Quinn  y.  Hlgglns, 
63  Wis.  864,  58  Am.  Bep.  805. 

Physicians  are  not  required  to  possess  the  highest 
or  even  the  average  skill,  knowledge,  or  experi- 
ence, but  only  such  as  will  enable  him  to  treat  the 
case-  nnderstandingly  and  safely.  Patten  y.  Wig- 
gin.  61  Me.  504, 81  Am.  Deo.  608. 

The  skill  need  not  be  that  of  thoroughly  educated 
persons  only,  but  must  be  that  of  the  average  have 
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ing  regard  to  tbe  improvement  and  advanced  state 
of  the  profession  at  tbe  time  of  the  treatment. 
Peck  V.  Hutchinson,  88  Iowa,  880;  Smothers  v. 
Hanks,  84  Iowa,  S80,  11  Am.  Bep.  141;  Almond  v. 
Nugent,  84  Iowa,  800, 11  Am.  Bep.  147. 

The  physician  is  bound  to  possess  and  exercise 
that  degree  of  skill  which  is  ordinarily  possessed  by 
physicians  in  practice.  Hallam  y.  Means,  38  IlL  879, 
25  Am.  Bep.  828. 

A  physician  idfbound  to  exercise  in  the  treatment 
of  his  patients  such  degree  of  care  and  skill  as  is 
ordinarily  exercised  by  others  In  his  profession. 
Dashlell  v.  Grifflth,  84  Md.  868;  Becker  v.  Janlnski, 
27Abb.N.C.45. 

By  ordinary  sUll  Is  meant  such  skill  as  is  com- 
monly possessed  by  men  engaged  in  the  profession. 
Heath  v.  Glisao,  8  Or.  64. 

In  Hewitt  v.  Charier,  16  Pick.  888,  which  involved 
the  question  of  the  right  to  practise  surgery  with- 
out a  license,  the  court  says  there  is  no  doubt  that 
by  tbe  common  law  physicians  and  surgeons  un- 
dertaking to  practise  their  professions  are  responsi- 
ble, not  only  for  due  care  and  diligence,  but  for 
that  degree  of  skill  and  capacity  which  ordinarily 
belongs  to  those  who  practise  them;  and  this  will 
depend  much  upon  the  state  of  the  science  and 
tbe  means  of  education  at  any  particular  period. 

A  physician  practising  in  a  small  village  who  un- 
dertakes to  perform  a  difBoult  operation  is  bound 
to  possess  that  skill  and  ability  only  which  physi- 
cians and  surgeons  of  ordinary  ability  and  skill 
practising  in  similar  localities  with  opportunities 
for  no  larger  experience  ordinarily  possess.  He  is 
not  bound  to  possess  the  high  degree  of  art  and 
skill  possessed  by  eminent  surgeons  practising  in 
large  cities.  Small  v.  Howard,  128  Mass.  181, 85  Am. 
Bep.  863. 

In  determining  what  constitute  the  reasonable 
and  ordinary  skill  and  diligence  which  it  is  the 
duty  of  a  physician  to  possess  and  exercise,  the  test 
Is  the  degree  of  skill  and  diligence  which  other 
physicians  in  the  same  g^'neral  neighborhood  and 
in  the  same  general  line  of  practice  ordinarily  have 
and  practice.  Force  y.  Gregory,  68  Conn.  167, 2S  L. 
B.  A.848. 

The  physician  must  have  such  skill  as  phjrsiolans 
in  the  same  general  neighborhood.  In  tbe  same  gen- 
eral line  of  practice,  ordinarily  have  and  exercise 
in  like  cases.  Hathorn  v.  Bichmond,  48  Yt.  507; 
Gates  y.  Fletsoher,  67  Wis.  604;  Nelson  y.  Harring- 
ton, 72  Wis.  501, 1  L.  B.  A.  710. 

A  physician  is  required  to  use  no  more  than  the 
care  and  skill  of  tbe  physicians  of  his  neighborhood 
if  there  are  other  physicians  there  presumably  of 
average  ability  when  compared  with  similar  local- 
ities.   Pelky  v.  Palmer  (Mich.)  8  Det  L.  N.  196. 

In  contrast  with  the  above,  it  has  been  held  that 
the  physician  must  exercise  at  least  the  average 
degree  of  skill  possessed  by  members  of  the  profes- 
sion In  such  localities  generally  as  those  In  which 
he  practises,  and  the  standard  cannot  be  set  ^ 
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and  the  defendant,  a  physician,  was  employed 
to  reduce  the  fracture.  He  did  so,  and  con- 
tinued to  trpat  the  injury  at  intervals  until 
abofit  the  middle  of  December,  1892,  when  it 
was  regarded  as  healed.  The  arm  is  now 
crooked.  The  plaintiff  alleges  that  its  con- 
dition is  due  to  negligent  and  unskilful  treat- 
ment on  the  part  of  the  defendant,  in  conse- 
quence of  which  the  fracture  was  not  properly 
reduced;  that  the  parts  of  the  bone  did  not  and 
could  not  unite,  but  remained  out  of  place  and 
disconnected,  so  that  recovery  was  impossible; 
and  that  the  arm  is  left  in  a  deformed  and  dis- 
abled condition.  The  defendant  denies  the  al- 
leged negligence  and  lack  of  skill  in  treating 
the  injury,  and  avers  that  the  condition  of  the 
arm  is  due  to  a  fall  upon  it  after  the  defendant 


had  ceased  to  treat  it;  that  by  reason  of  the 
fall  the  arm  was  injured  and  became  bent;  and 
that  its  present  condition  is  due  to  the  negli- 
gence of  the  plaintiff  in  failing  to  call  a  physi- 
cian and  have  the  arm  treated  after  the  fall. 
The  defendant,  in  a  counterclaim,  seeks  to  re- 
cover $48  for  services  rendered  in  reducing 
and  treating  the  fracture.  The  verdict  was 
for  $1  and  the  judgment  was  for  that  sum  and 
costs.  This  is  the  second  submission  of  this 
case  in  this  court.  After  the  opinion  on  the 
first  submission  was  filed,  a  rehearing  was 
granted,  and  the  cause  is  again  submitted  for 
our  consideration. 

1.  The  court,  in  the  fourth  paragraph  of  its 
charge,  instructed  the  jury  that  it  was  the  duty 
of  the  defendant,  under  his  employment,  "to 


averafresklJI  in  his  own  locality.  Gramm  v.  Boe- 
ner,  66  Ind.  487;  Kelsoy  v.  Hay,  84  Tod.  189. 

While  the  law  does  not  exact  the  biirbest  degree 
of  skill  and  proflcleDoeattMinabie  In  the  profession, 
ft  does  not,  on  the  other  band,  contemplate  mere 
average  merit.  Holtamian  v.  Hoy,  118  111.  684. 60 
Am.  Rep.  880.  The  ecu  re  says,  in  order  to  determine 
who  will  come  up  to  the  legal  standard,  we  are  not 
permitted  to  agrffreffate  into  a  common  class  the 
quacks,  the  new  men  who  have  had  no  practice, 
the  old  ones  who  have  dropped  out  of  practice,  the 
irood  and  the  very  best,  and  then  strike  an  averajre 
between  them.  This  method  would  place  the 
standard  too  low. 

In  McMurdook  y.  Kimberlln,  SB  Mo.  App.  628, 
where  the  treatment  was  of  an  eye,  instructions 
were  held  proper  requiring  the  Jury  to  find  whether 
the  defendant  held  himself  out  as  poeseselnpr  a  de- 
cree of  skill  and  diligence  in  the  treatment  of  the 
eye  as  higrh  as  that  possessed  by  other  good  sur- 
geons in  that  special  practice,  and  If  they  so  found 
to  further  find  whether  he  had  exercised  the  skill 
which  would  ordinarily  be  exercised  by  good  and 
careful  sursreons. 

It  is  not  enough  to  render  the  physician  liable 
that  he  has  a  less  degree  of  skill  than  some  other 
medical  man  might  have  shown,  or  a  lees  degree  of 
care  than  be  himself  mlflrht  have  bestowed,  nor  is 
it  enough  that  he  acknowledges  some  want  of  care; 
there  must  have  been  a  want  of  ordinary  care  and 
skill,  and  to  such  a  degree  as  to  have  led  to  a  bad 
result.    Rich  v.  Pierpont,  8  Fost.  ft  F.  86. 

Failure  of  a  physician  to  discover  a  severe  rup- 
ture of  the  perineum  after  repeated  examinations 
for  that  purpose  is  actionable  negligence.  Lewis 
V.  Dwinell,84Me.487. 

The  jnry  may  find  that  it  is  negligence  for  the  at- 
tending physician  to  faU  to  discover  and  remove  a 
detached  portion  of  the  placenta  after  a  miscar- 
riage.   Moratzky  v.  Wirth  (Mino.)  88  N.  W.  48U. 

Failure  of  a  surgeon  who  undertakes  to  perform 
an  operation  upon  a  woman  to  discover  the  fact  of 
her  pregnancy,  by  reason  of  which  she  suffered  a 
misoarriaffe.  Is  not  negligence  unless  the  condition 
of  pregnancy  was  so  apparent  that  it  could  have 
been  detected  by  the  exercise  of  reasonable  judg- 
ment and  intelligence  and  ordinary  dUigence  on 
his  \»ru    LanKford  v.  Jones,  18  Or.  307. 

YL  If  list  foOovD  eatdbliaied  practice, 
a.  IngcnertiL 

The  rule  is  very  strict  against  trying  experiments, 
BO  that  it  would  seem  that  any  advancement  in  the 
art  must  be  at  the  personal  risk  of  the  physician 
rather  than  of  the  patient. 

Any  deviation  from  the  established  mode  of 
practice  is  sufficient  to  charg'e  the  surgeon  In  case 
of  any  injury  arising  to  the  patient.  Z  Esp.  N.  P. 
•801. 

A  person  will  be  liable  for  giving  a  certain  treat- 
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ment  in  a  case  in  which  it  is  wholly  unfit.   Jones  ▼. 
Fay,4F0et.&F.626. 

Physicians  are  bound  by  what  is  unirersally  set- 
tled in  the  profession,  not  by  what  some  writers 
and  practicable  surgeons  recommend.  And  the 
mere  fact  that  writers  and  practicable  surgeons 
prescribe  a  certain  mode  of  treatment  does  not 
make  it  incumbent  on  a  surgeon  called  to  treat  an 
ailment  to  conform  to  such  mode  of  treatment. 
Burnham  ▼.  Jackson,  1  Colo.  App.  :!87. 
•  If  the  ordinary  and  established  practice  of  the 
profession  is  to  treat  an  ailment  in  a  particular 
manner,  and  the  attending  physician  adopts  H>me 
other  mode  that  proves  injurious,  it  is  immaterial 
how  much  skill  he  possessed,  since  his  failure  to  ex- 
ercise it  constitutes  negligence.  Jackson  ▼.  Bum- 
ham,  80  Colo.  68& 

If  the  settled  practice  of  the  profession  allows 
but  one  course  of  treatment  in  the  case,  any  de- 
parture from  such  course  might  properly  be  re- 
garded as  the  result  of  want  of  knowledge,  skill, 
and  experience  or  attention.  Patten  v.  Wig^n,  SI 
Me.  684,  81  Am.  Dec.  688. 

A  physician  cannot  try  experiments  with  his 
patients  to  their  injury.  Hesse  v.  Knlppel,  1  Mich. 
K.  P.  108. 

The  established  treatment  must  be  followed. 
Carpenter  ▼.  Biake,  60  Barb.  488. 

Where  a  particular  mode  of  treatment  is  upheld 
by  the  consensus  of  opinion  among  the  members  of 
the  medical  profession,  it  should  be  followed  by 
the  ordinary  practitioner,  and  if  he  sees  fit  to  ex- 
periment with  some  other  mode  he  does  so  at  his 
peril.   Jackson  v.  Burnham,  SO  Colo.  68S. 

In  Slater  v.  Baker,  8  Wils»  848.  where  defendant 
disunited  the  callus  of  a  bone  which  had  been  set, 
the  court  says  many  men  very  skilful  in  thetr  pro- 
fessions have  frequently  acted  out  of  the  common 
way  for  the  sake  of  trylnir  experiments;  but  fur- 
ther says  that  it  appears  from  the  evidence  that  it 
was  improper  to  disunite  the  callus  without  con- 
sent. Then  it  was  ignorance  and  unskilf  ulness  to 
do  contrary  to  the  rule  of  the  profession  what  no 
surgeon  ought  to  have  done.  Again  it  is  said:  For 
anything  that  appears  this  was  the  Drst  experi- 
ment made  with  a  new  instrument  which  defendant 
used  **aud  if  it  was.  It  was  a  rash  action,  and  he  who 
acts  rashly  acts  ignorantly;  and  although  defend- 
ants in  general  may  be  as  skilful  In  their  respective 
professions  as  any  two  gentlemen  in  England,  yet 
the  court  cannot  help  saying  that  in  this  particular 
case  they  have  acted  ignorantly  and  unskilfully, 
contrary  to  the  known  rule  and  usage  of  surgeons.** 

But  in  Cater  v.  Fernald  (N.  H.  Stralford,  Common 
Pleas)  McClelland,  Civil  Malpractice,  18.  the  court 
charged  the  Jury  that  to  show  the  want  of  skill 
It  is  never  sufficient  to  prove  that  the  physician 
has  not  treated  in  that  mode  nor  used  those  meas- 
ures which  in  the  opinion  of  other  medical  men 
the  case  required.   The  plaintp  must  go  farther 
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ezercbe  that  degree  of  proficiency,  skill,  and 
care  in  the  treatnaent  of  the  plaiDtiff*8  Id  juries 
that  is  ordiDarily  possessed  and  exercised  by 
men  of  average  skill,  learning,  and  proficiency 
in  the  me<iical  profession  generally,  in  the 
vicinity  of  where  the  defendant  practised,  and 
was  bound  to  possess  and  exercise  such  degree 
of  proficiency,  skill,  and  care,  both  in  the  re- 
duction of  the  fracture  of  plaintiff's  arm,  and 
in  its  treatment  at  the  time  and  afterwards 
during  the  course  of  his  employment."  In  the 
fifth  paragraph  the  court  further  charged  the 
jury  that  ^'negligence,  in  this  case,  consists  of 
the  doing  by  the  defendant,  in  the  treatment 
of  the  plaintiff's  injury,  of  some  act  which  a 
physician  and  surgeon  possessing  the  average 
proficiency,  skill,  and  care  of  the  medical  pro- 


fession in  the  Ticinity  of  defendant's  residence 
would  not  ordinarily  do  under  like  circumstan- 
ces, or  the  omission  to  do  some  act  in  such 
treatment  which  a  physician  or  surgeon  -pos- 
sessing such  average  proficiency,  skill,  and 
care  would  ordinarily  do  under  like  circum- 
stances." The  application  of  the  rule  thus 
given  to  the  evidence  in  the  case  was  then 
stated.  The  appellant  claims  that  the  portions 
of  the  charge  thus  given  were  conflicting  and 
erroneous.  We  do  not  think  tbere  is  any  ma- 
terial conflict  between  them,  but  are  of  the 
opinion  that  the  rule  in  regard  to  proficiency, 
skill,  and  care  required  in  such  cases  was 
erroneously  stated.  In  Smothers  v.  Hanks,  34 
Iowa,  287,  11  Am.  Rep.  141,  it  was  said  that 
the  skill  and  diligence  required  are  '*tbat  ordi- 


and  show  that  be  had  not  the  requisite  qualltlca- 
tlons  and  did  not  use  them. 

Dlreotloff  a  person  with  a  broken  arm  to  bathe  it 
with  wormwood  and  vinegar,  although  condemned 
by  experts,  is  not  such  a  departure  from  estab- 
lished practice  as  will  justify  a  recovery  against 
the  surg:eon,  there  beinir  nothing  to  show  that  it 
would  cause  injury.  Winner  v.  Lathrop,  07  Hun, 
6U. 

Althoufrh  the  ordinary  practice  in  case  of  a  frac- 
ture of  both  bones  of  the  leg  would  be  to  extend 
the  leg  to  iis  original  lenirth  and  then  use  appli- 
ances to  keep  it  there,  yet,  if  the  character  of  the 
injury  and  condition  of  the  patleac  are  such  that  he 
could  not  endure  extension  and  oontra-extenslon, 
a  failure  to  resort  to  such  appliance  does  not  show 
a  want  of  sklU  or  nearligence.  Hallam  v.  Means,  88 
m.  879, 26  Am.  Bep.  888. 

b.  0/  his  own  sehooL 

All  the  physician  undertakes  is  that  he  will  faith- 
fully treat  the  case  according  to  the  recoflrnlaEed 
rules  of  his  particular  school.  Patten  v.  WIggin, 
61  Me.  504, 81  Am.  Dec.  608. 

The  skill  of  the  physician  is  to  be  Judged  by  the 
school  of  practice  to  which  he  belongs.  Force  v. 
Gregory,  68  Oonn.  167,  ftS  L.  B.  A.  848. 

A  physician  Is  expected  to  practice  according  to 
his  professed  and  avowed  systeuL  Bowman  v. 
Woods.  1 G.  Greene,  4ti. 

One  who  professes  to  adhere  to  a  particular 
school  of  practice  must  come  up  at  least  to  Its  aver- 
age standard.    Hesse  v.  Knlppel,  1  Mich.  N.  P.  100. 

But  clairvoyant  physicians  do  not  constitute  a 
school,  and  must  be  held  to  the  duty  of  treating 
their  patients  with  the  ordinary  skill  and  knowi- 
edge  of  physicians  in  good  standing,  practising  in 
the  vicinity.  Nelson  v.  Harrington,  72  Wis.  501, 1 
L.  B.  A.  719. 

The  court  sajrs  one  who  holds  himself  out  as  a 
medical  expert  and  accepts  employment  as  a  healer 
of  diseases,  but  who  relies  exclusively  for  diag- 
nosis upon  some  occult  influence  exerted  upon 
him  or  some  mental  intuition  received  by  him 
when  in  an  abnormal  condition,  takes  the  risk  of 
the  quality  and  accuracy  of  such  influence  or  In- 
tuition. 

VII.  Nn  presumptUm  against  him. 

The  plaintiff  must  prove  that  the  injury  was  pro- 
duced by  the  treatment,  and  that  the  physician  did 
not  exercise  ordinary  skill  and  care.  Pettigrew  v. 
Lewis,  46  Kan.  78. 

The  person  alleging  the  unskllf  ulness  must  prove 
it.    Robinson  v.  Campbell.  47  Iowa,  625. 

The  plaintiff  must  show  want  of  proper  knowl- 
edge and  skill.  Leigh  too  v.  Sargent,  31  N.  H.  119, 
64  Am.  Dec.  828. 

So  the  negligence  of  the  physician  must  be  al- 
leged and  proved.  Scudder  v.  Croasan,  48  ind.  843. 
87  L.K.  A. 


'So,  the  ground  relied  on  for  recovery  must  be 
distinctly  stated  in  the  declaration. 

If  abandonment  of  the  case  is  relied  on  for  a  re- 
covery, it  must  be  set  out  in  the  declaration.  Be- 
mus  V.  Howard,  8  Watts,  266. 

If  the  declaration  charges  a  want  of  ordinarr 
care  and  skill  evidence  is  not  admissible  of  a  claim 
by  the  physician  that  he  possessed  extraordinary 
skill  and  would  effect  a  cure.  Goodwin  v.  Hersom* 
65  Me.  228.     ^ 

In  an  action  for  malpractice  which  rendered  am- 
putation necessary  a  recovery  is  not  authorized  by 
proof  of  negligence,  carelessness,  or  inattention, 
causing  pain  and  suffering.  Moor  v.  Teed,  8  OaL 
180. 

Vin.  Freeservies, 

In  Bitohey  v.  West,  28  III.  886,  it  is  said  that  rea* 
sonable  care,  skill,  and  diligence  are  necessary  un- 
less the  services  rendered  were  gratuitous. 

But  in  the  later  case  it  is  held  that  if  a  person 
holds  himself  out  to  the  public  as  a  physinian,  he 
must  be  held  to  an  ordinary  care  and  skill  In  every 
case  whether  in  the  particular  case  he  has  received 
any  fees  or  not.  McNevms  v.  Lowe,  40  III.  200,  ex- 
plaining Bitchey  v.  West,  23  IlL  886. 

The  law  requires  the  same  degree  of  care  of  a 
surgeon  when  his  services  are  gratuitous  as  when 
he  receives  compensation  therefor.  Peck  v. 
H  utchlnson,  88  Iowa,  8S0. 

The  fact  that  no  bill  for  the  services  has  been 
rendered  is  immaterial.  Bahrd  v.  Gillett,  47  N.  Y. 
186. 

It  is  immaterial  that  the  physician^s  services  are 
gratuitous.    Becker  v.  Janinski,  27  Abb.  N.  a  46. 

But  no  recovery  can  be  had  if  the  services  were 
gratuitously  rendered,  especially  if  the  one  render- 
ing them  did  not  profess  to  t)e  a  physician.  The 
court  says  a  person  who  without  special  quallflca- 
tion  volunteers  to  attend  the  sick  can  at  most  be 
required  to  exercise  the  skill  and  diligence  usually 
bestowed  by  persons  of  like  qualiflcatlona  under 
like  circumstances.  Higgins  v.  McCabe,  126  Mass. 
18,  80  Am.  Bep.  642. 

So  in  2  Esp.  N.  P.  *WU  it  is  said  that  if  a 
person  undertakes  tbe  cure  of  any  wound  or 
disease,  and  by  negligence  or  Ignorance  the  per- 
son is  not  cured,  or  suffers  materially  in  his  health, 
he  may  recover  damages.  But  tbe  person  must  be 
a  common  surgeon  or  one  who  makes  public  pro- 
fession of  such  busineas,  for  otherwise  it  Is  the 
plaintiff*s  own  folly  to  trust  to  an  unskilful  person 
unless  such  person  expressly  undertakes  the  cure. 

Although  a  person  not  qualified  as  not  being  a 
regular  medical  practitioner,  but  assuming  to  be  or 
to  practise  as  such  and  undertaking  to  treat  another 
for  a  disease,  is  liable  for  injury  caused  by  igno- 
rance or  Improper  treatment  by  which  the  patient 
is  rendered  worse.  Buddock  v.  Lowe,  4  Fost.  k  F. 
610. 
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partly  exercised  in  the  profession  by  the  mem- 
bers thereof »  as  a  body  That  is,  the  average 
of  the  reasonable  skill  and  diligence  ordinarily 
exercised  by  the  profession  as  a  whole;"  that, 
*1n  determining  this  ordinary  sIlIU,  'regard 
should  be  had  to  the  improyements  and  ad- 
vanced state  of  the  profession  at  the  time;' " 
and  that  "it  is  also  doubtless  true  that  the 
standard  of  ordinary  skill  may  vary  even  in  the 
same  state,  acoordine  to  the  greater  or  lesser 
opportunities  afforded  by  the  locality  for  ob- 
servation and  practice,  from  which  alone  the 
highest  degree  of  skill  can  be  acquired."  See 
also  Almond  v.  Nugent,  84  Iowa,  800,  11  Am. 
Rep.  147;  Beck  v.  ButehiMon,  88  Iowa,  827. 
It  was  said  in  Small  v.  Howird,  128  Mass.  186, 
85  Am .  Rep.  368,  of  a  physician  charged  with 
malpractice,  that  ''he  was  bound  to  possess 


that  skill  only  whidi  physldaDfl  and  sargeors 
of  ordinary  ability  and  skill,  practlsiDg'Ui  simi 
lar  localities,  with  opportunities  for  no  lai^ 
experience,  ordinarily  possess."     In  Oramm  t. 
Boener,  06  Ind.  497,  it  is  said:      "II  seems  ro 
us  that  physicians  or  surgeons  practittne  is 
small  towns  or  rural  or  sparsely  populated  dt^^ 
tricts  are  bound  to  possess  and  exercise  at  leas' 
the  average  degree  of  skill  possessed  and  exer 
cised  by  ue  profession  in  such  localities  gecer 
ally,  it  will  not  do,  as  we  think,  to  saj  that,  if 
a  surgeon  or  physician  has  exercdsed  such  ade 
gree  of  skill  as  is  ordinarily  exercised  in  tbr 
particular   locality  in  which  be  practises,  i* 
will  be  sufficient.    There  might  be  but  fe« 
practising  in  the  given  locality,  all  of  whom 
might  be  quacks*,  ignorant  pretenders  to  knovri 
edge  not  possessed  by  them,  and  it  would  no: 


IX.  Oeneral  reputation. 

The  question  is  not  as  to  the  geoenil  skill  of  tbe 
physician,  but  ss  to  his  conduot  In  tbe  particular 
case.   Merts  v.  Detweller,  8  Watts  ft  8. 876. 

The  liability  of  the  pbysioian  does  not  depend 
upon  tbe  skill  which  he  possesses,  but  rather  upon 
tbe  fact  whether  ha  has  applied  that  reasonable 
skill  and  diligeoce  which  are  ordinarily  used  in  the 
profession.    Cayf ord  v.  Wilbur,  86  Me.  414. 

If  ordinary  care  and  skill  are  not  used  in  a  par- 
ticular case,  the  general  reputation  of  the  pbysi- 
oian for  sklU  and  leamloff  is  ImmaterlaL  Holta- 
man  v.  Hoy,  10  111.  App.  4M. 

The  fact  that  the  physician  Is  one  of  ordinary 
skill  does  not  raise  the  letral  presumption  that  his 
,  services  In  aparticular  case  were  skilfully  rendered. 
Graham  v.  GauUer,  21  Tex.  111. 

Whether  or  not  the  physician  has  a  proper  di- 
ploma is  immaterial  upon  the  question  of  the  skil- 
ful ness  of  his  treatment.    Bute  v.  Potts,  T6  Cal.  90i. 

The  fact  that  a  doctor  Is  reputed  to  be  neffii^ent 
and  unskilful  cannot  be  allowed  as  proof  to  estab- 
lish nealigenoe  or  unskilful  treatment  in  a  particu- 
lar case.    Stevenson  v.  Gelsthorpe,  10  Mont  WL 

X  WhojudoetQfiMU, 

Wliether  a  physician  in  making  a  disgnosls  usee 
ordinary  care  and  skill  is  a  question  of  fact  for  the 
Jury.    Harriott  v.  Plimpton,  166  Mass.  686. 

Whether  a  surgeon  after  reducing  a  dislocation 
of  the  hip  and  discovering  a  tendency  not  to  re- 
main in  place  is  Justified  In  adopting  a  rude  substi- 
tute for  the  regulation  splint  to  keep  it  tn  place  is  a 
question  for  the  Jury.  Vanhooser  v.  Berghoff,  90 
Mo.  407. 

If  after  a  broken  bone  has  been  set  there  Is  a  pro- 
tuberance plainly  to  be  seen  which  is  evidence  to  a 
surgeon  that  the  bones  are  not  In  plaoe,  it  is  for 
the  Jury  to  say  whether  tbe  failure  of  the  attend- 
ing surgeon  to  dlscdver  this  is  evidence  of  want  of 
attention  or  want  of  skill.  Carpenter  v.  Blake,  60 
Barb.  488. 

It  is  for  the  Jury  to  say  on  the  evidence  whether 
the  omission  of  certain  treatment  was  or  was  not 
negligence.    Carpenter  v.  Blake.  60  Barb.  488. 

Tbe  question  whether  or  not  there  was  such  neg- 
ligence or  unskllfuiness  as  to  entitle  the  plaintiff  to 
damaires  is  for  the  Jury.  Barton  v.  Govan,  4  N.  Y. 
6.  a  876. 

Whether  the  physician  bas  exercised  reasonable 
care  in  the  case  is  a  question  for  the  jury.  Bo  we  v. 
Iient,42N.  7.S.R.483. 

Whether  or  not  tbe  treatment  was  negligent  and 
unskilful  is  a  question  for  the  Jury.  Olmsted  v. 
Gere,  100  Pa.  127. 

It  Is  for  the  Jury  to  say  upon  all  the  evidence 
what  treatment  amounts  to  negligence  under  the 
rule  of  skill  required.    Hewitt  v.  Bisenbart,  86 Neb. 
704. 
S7  L.  R.  A. 


The  question  whether  or  not  plaintiff  had  sus- 
tained injury  by  reason  of  the  want  of  skiil  of  tbe 
physician  Is  for  the  jury.  Linkv.8lieldoiu46K.T. 
8.R.166. 

But  It  has  been  held  that  juries  should  not  be  al- 
lowed to  determine  for  themselves  hy  Inspectioa 
whether  a  physlcian*s  course  of  treatment  had  beeo 
proper  or  improper.  Oarstens  y.  Hanaelniao,  11 
Mich.  426. 

And  m  North  Carolina  it  Is  held  tbat  what  sic 
ordinary  skill  and  due  care  In  tbe  treatment  of  s 
patient  is  a  question  of  law,  and  it  la  error  to  lesv* 
it  to  the  determination  of  a  Jury.  Woodward  t. 
Hancock,  7  Jones,  L.  884. 

In  Kansas  it  Is  said  that  tbe  deOnltion  of  what 
constitutes  ordinary  skill,  care,  and  diligeooe  is  s 
question  of  law.  but  the  application  of  the  law  to 
the  facts  is  for  the  jury,  so  that  tbe  questlea 
whether  or  not  there  has  been  due  care  in  the  psr- 
ticular  case  Is  a  mixed  question  of  law  and  Eseu 
Tefft  V.  Wilcox,  6  Kan.  4A. 

In  Oregon  the  court  said  tbat  a  trial  court  sboold 
never  allow  a  case  of  malpractice  to  be  submitted 
to  a  Jury  unless  the  plaintiff  has  fairly  shown  by 
competent  proof  tbat  defendant  is  iruUty  of  the 
charge  alleged  against  him.  Langford  v.  Jooei,  il 
Or.  807. 

If  tbe  treatment  is  according  to  a  reoo^nted  sys- 
tem of  surgery  the  court  and  jury  cannot  under- 
take to  determine  whether  that  system  is  the  t«L 
Williams  v.  Poppieton,  8  Or.  180. 

The  question  whether  a  surgical  operatloa  hti 
been  unskilfully  performed  or  not  Is  one  of  sdenoe, 
and  Is  to  be  determined  by  tbe  testimony  of  skilful 
snroreons  as  to  their  opinion,  founded  either  whoUy 
on  an  examination  of  the  part  operated  upon,  or 
partly  on  such  examination  and  partly  on  Informsp 
tlon  derived  from  the  patient,  or  partly  oo  such 
examination,  partly  on  suoh  information,  ami 
partly  on  facts  conceded  or  proved  at  the  tnsL 
or  partly  on  suoh  examination  and  partly  oo  facts 
conceded  or  proved  at  the  trial.  And  It  was  beM 
that  the  plaintifl  could  be  required  to  submit  to  an 
examination  by  experts  for  tbe  purpose  of  ena  tUfng 
them  to  determine  the  extent  of  the  injuriesL 
Walsh  V.  Sayre,  McClelland,  Civil  MalpraoUoe,  8091 

XL  SwrvMl  of  aeUon, 

It  bas  been  held  that  an  action  against  tbe  sur- 
geon does  not  survive  bis  death.  Boor  v.  Lowrey. 
108  Ind.  468, 63  Am.  Rep.  610. 

The  action  will  not  lie  against  the  adminimator 
of  the  deceased  pbysioian.  Jenkins  v.  French,  9 
N.  H.  682:  Vittum  v.  Oilman,  48  N.  H.  416;  W<Mf  t. 
Wall,  40  Ohio  St.  111. 

But  In  view  of  the  decisions  holding  that  the  ac- 
tion may  be  on  contract,  tuprcL^  TV.  a,  as  w«ll  u 
some  of  the  modem  statutes,  that  probably  caniMt 
be  regarded  as  tbe  gencnU  rule.  H.  P.f. 
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io  to  saj  that,  because  one  possessed  and  ez- 
erciBed  as  much  skill  as  the  others,  he  could 
Dot  l>e  chargeable  with  the  want  of  reasonable 
Bkill."  See  also  KeUey  ▼.  Hay,  84  Ind.  189; 
Howard  ▼.  Qimer,  28  Me.  97,  48  Am.  Dec. 
A78,  note;  Wilmot  ▼.  Howard,  89  Yt.  447.  94 
Am.  Dec.  888;  Pdky  ▼.  Palmer  (Mich.)  8  Det. 
L.  N.  198:  Tefft  v.  WOeox,  6  Kan.  48,  60. 
There  are  authorities  which  tend  to  support 
the  rule  as  stated  bj  the  district  court.  Oate$ 
V.  Fleiwcffer,  67  Wis.  W6i  Nelson  t.  BarHng- 
tan,  72  Wis.  691,  1  L.  R.  A.  719;  Law9on  ▼. 
ChnauKiy,  87  W.  Va.  169.  18  L.  R  A.  627, 
Teffi  T.  Wilcox,  6  Kan.  46;  Hathom  T.  Rieli- 
wnond,  48  Vt.  667;  14  Am.  &  Eng.  Enc.  Law, 
p.  78.  But  we  are  of  the  opinion  that  the  cor- 
rect rule  is  that  a  physician  and  surgeon,  when 
-em ployed  in  his  professional  capacity,  is  re- 
-quired  to  exercise  that  decree  of  knowledge, 
•skill,  and  care  which  physicians  and  surgeons 
practising  in  similar  localities  ordinarily  pos- 
sess. We  conclude,  however,  that  the  portions 
•of  the  charge  under  consideration,  although 
not  correct,  considered  abstracily,  could  not 
•bave  prejudiced  the  plaintiff.  The  evidence 
shows  that  there  were  seyeral  educated  and  ex- 
perienced physicians  and  surgeons  who  prac- 
tised in  Iowa  Falls  and  yiclnity.  They  are  not 
-shown  to  have  been  Incompetent,  and  the  pre- 
sumption is  that  they  had  the  average  ability 
ordinarily  possessed  by  men  of  their  profession 
in  similar  localitiei.  Pelky  y.  Palmer  (Mich.) 
«  Det.  L.  N.  198. 

2.  The  plaintiff  complains  of  the  sixth  par- 
agraph of  the  charge  on  the  ground  that  it  re- 
fers to  a  matter  not  in  issue.  The  complaint 
is  not  well  founded.  The  paragraph  instructed 
the  jury  that  it  was  the  duty  of  the  plaintiff  to 
-co-operate  with  the  defendant,  and  to  conform 
to  all  of  his  reasonable  directions  in  regard  to 
the  care  and  treatment  of  the  injury,  and  that, 
if  he  failed  to  follow  such  directions,  he  could 
not  hold  the  defendant  liable  for  iniurious  con- 
sequences for  the  failure.  The  plaintiff  claims 
that  the  defendant  bandaeed  the  arm  in  an  im- 
proper manner,  and  that  ui jury  resulted.  The 
defendant  claims  that  he  had  given  instructions 
in  regard  to  the  bandage,  which,  if  followed, 
would  have  prevented  the  injury;  and  the  par- 
agraph of  the  charge  In  question  was  applica- 
ble to  that  controversy.  It  was  treated  by  both 
parties  as  in  issue,  and  it  was  not  erroneous 
for  the  court  to  charge  the  jury  with  respect  to 
it,  and  the  statement  of  the  law  given  appears 
to  be  substantially  correct,  as  applied  to  the 
facts  of  the  case. 

8.  The  eleventh  paragraph  of  the  charge  to 
Ihe  jury  is  as  follows:  "You  will  determine 
the  amount,  if  anything,  due  the  defendant  on 
his  counterclaim,  and,  after  deducting  the  les- 
ser from  the  greater  amount,  you  will  return 
your  verdict  for  the  difference,  if  any,  in  favor 
•of  the  plaintiff  or  defendant,  as  you  find  the 
fact  to  be.  If  you  find  nothing  due  either 
parly,  you  will  simplv  return  a  verdict  in  fa- 
vor of  the  defendant.  The  appellant  com- 
plains of  this  paragraph,  and  urges  that  a  valid 
«lalm  for  services  rendered  by  a  physician^  and 
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one  for  damages  sustained  by  the  patient  in 
consequence  of  malpractice,  cannot  coexist; 
that  a  recovery  for  one  is  a  bar  to  a  recovery 
for  the  other.  Some  authorities  tend  to  sup- 
port this  claim.  Bellinger  y.  Craipu^  81  Barb. 
684;  PatUn  v.  Wiggin,  61  Me.  594,  81  Am. 
Dec.  693.  The  thought  of  the  appellant  seems 
to  be  that  the  right  of  a  physician  to  recover 
for  services  rendered  rests  upon  a  contract, 
and  that,  if  he  fails  to  use  the  requisite  dili- 
gence and  skill,  he  forfeits  all  right  to  a  com- 
pensation. That  is  not  in  accord  with  the  law 
and  the  practice  of  this  state.  It  was  held  in 
Pixler  V.  Nichols,  8  Iowa,  107,  74  Am.  Dec. 
298,  that  a  person  who  has  contracted  to  ren- 
der services  need  not  show  that  he  has  fuilv 
performed  his  contract,  as  a  condition  preced- 
ent to  a  recovery,  but  that  he  may  show  per- 
formance in  part,  and  recover  the  value  of  the 
services  rendered.  That  rule  was  followed  in 
McClap  V.  Hsdffe,  18  Iowa,  66;  Byerlee  y.  Men- 
del,  89  Iowa.  885;  Wolf  v.  Oerr,  48  Iowa,  841; 
and  JEt7ia  Iron  db  8.  Works  y.  Kossuth  County, 
79  Iowa,  40.  The  principle  upon  which  the 
rule  rests  has  been  recognized  in  other  cases. 
The  right  of  one  party  to  a  contract  but  partly 
performed  by  him,  to  recover  the  value  of  the 
services  he  has  rendered,  is  subject  to  the  right 
of  the  other  party  to  a  proper  allowance  for 
damages  he  may  have  sustamed  without  fault 
on  his  part  for  the  failure  of  the  party  seeking 
to  recover  to  fulfil  the  agreement  on  his  part. 
We  do  not  know  of  any  sufficient  reason  for 
not  applying  these  rules  to  the  contract  between 
a  physician  and  his  patient.  A  physician  may 
render  service  which  in  the  main  is  sll  that  is 
required  of  bim,  but  he  may  have  been  negli- 
gent in  some  particulars,  to  the  injury  of  his 
patient,  and  in  such  a  case  a  proper  allowance 
for  the  injury  should  be  made.  If  the  physi- 
cian's treatment  is  so  unskilful  or  negligent 
that  the  injury  exceeds  the  value  of  his  serv- 
ices, he  should  be  permitted  to  show  the  value 
of  the  services,  to  reduce  the  amount  for  which 
he  is  liable.  And  this  is  true  whether  the  ac- 
tion against  him  for  malpractice  is  regarded  as 
founded  upon  contract  or  tort.  The  claim  of 
the  defendant  was  properly  set  out  as  a  coun- 
terclaim. Code.  ^  2669.  And  the  charge  to 
the  jury  required  it,  in  fixing  its  verdict,  to  al- 
low each  party  the  amount  to  which  the  evi- 
dence showed  him  to  be  entitled  on  the  claim 
he  made.  The  result  thus  sought  was  just  to 
both  parties,  and  should  not  he  defeated  by 
technical  considerations.  The  case  of  Eesse- 
quie  V.  Byers,  6*3  Wis.  650,  88  Am.  Rep.  775, 
supports  our  conclusion. 

4.  Other  questions  are  discussed,  but  we  do 
not  find  any  of  them  of  sufficient  importance 
to  require  special  mention.  We  have  examined 
all  of  them,  but  without  finding  any  ground 
upon  which  the  judgment  of  the  district  court 
should  be  disturbed,  and  it  is  therefore  affirmed, 
t 

Kinne*  Ch.  J.,  dissenting: 

I  do  not  agree  to  the  result  reached  in  this 
case,  and  I  espedallv  dissent  from  the  conclu- 
sion reached  in  the  nxst  division  of  the  opinion. 
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!•  A  state  tax  allowlii^  to  resldeiits  a 
dednetlon  of  debts  without  allowioff  such  de- 
duction to  noDresidents  is  a  denial  of  tbe  equal 
privileges  and  immunities  of  citisens  ffuaranteed 
by  U.  8.  Const,  art.  4, 1 2L 

2.  The  fact  that  ataxpaxernamed  (»ther 
persons  to  whom  he  was  indebted  with- 
out givinii  tbe  places  of  their  residence  does  not 
Justify  the  listers  in  ref usmer  to  consider  his  in< 
debtedness  to  parties  whose  residence  is  griven. 

8«  A  request  for  instractlons  is  properly 
denied  where  there  is  no  evidence  to  show  the 
facta  on  which  the  instruction  is  based. 

(May  Term,  ISOOu)! 

EXCEPTIONS  by  defendant  to  rulings  of 
tbe  Rutland  County  Court  made  during 
the  trial  of  a  proceeding  instituted  to  reduce 
an  assessment  for  taxation  which  had  been 
made  on  plaintiffs  property.     Ajfirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stewart  Sb  Wilds  and  Joel  C. 
Baker*  for  defendant: 

Tbe  act  does  not  violate  any  provision  of  tbe 
Constitution  of  Vermont.  There  is  no  pro- 
vision in  our  Constitution  requiring  uniformity 
of  taxation.  If  tbere  was,  the  denial  of  offsets 
for  debts  as  against  real  estate  could  not  be  vin- 
dicated. 

Be  Asseament  A  Collection  tff  Taxes,  4  6. 
D.  6;  Fayette  County  v.  PeopWe  &  D.  Bank, 
47  Obio  St.  508.  10  L.  R  A.  196;  People,  Lock- 
port  City  Bank,  v.  IxHikport  Bd.  of  Edn,  46 
Barb.  688;  Florer  v.  Sheridan,  187  Ind.  88.  28 
L.  R.  A.  278;  Pe^/pU  v.  McCreery,  34  Cal.  482. 

Tbe  act  is  not  expressly  designed  to  dis- 
criminate affainst  national  bank  shares.  If  tbe 
actual  working  out  of  the  statute  operates  to 
work  an  unjust  disorimiDation  against  national 
bank  shares,  the  act  will  be  treated  voidable  in 
any  given  case  where  such  an  invalid  applica- 
tion of  it  is  made.  Tbe  act  will  stand,  but  any 
invalid  application  of  it  will  be  relieved. 

Palmer  v.  MeMahon,  188  U.  S.  666, 88  L.  ed. 
775. 

Classification  is  not  necessarily  discrimina- 
tion. 

Kitty  Boup'e  Caee,  8l»  Pa.  211;  Leeper  ▼. 
Texas,  189  U.  8.  46>.  85  L.  ed.  225;  Qiozza  v. 
liernan,  148  U.  S.  662,  87  L.  ed.  601;  PecpU, 
Thurber  Wytand  Co.,  v.  Barker,  141  N.  Y. 
118.  28  L.  R.  A.  96:  PeopU,  Beeker-Jonee- 
Jewell  Mill  Co.,  v.  Barker,  147  N.  Y.  89.  29  L. 
R.  A.  893;  Pollock  v.  Garment  Loan  dt  T.  Co, 
157  U.  8.  429,  89  L.  ed.  759. 

Tbe  plaintiff  is  not  entitled  to  deduction  for 
debts  owing  by  reason  of  his  failure  to  truly 
answer  interrogatory  19  in  bis  inventory. 

SmaOey  v.  Burlington,  63  Vt.  443. 


NOTB.— As  to  tbe  iDfriDgemeot  of  equal  rights  by 
taxation,  gee  also  note  to  Louisville  Safety  Vault 
AT.  Co.  V.  Louisville  &  N.  &.  Co.  (Kyj  14  L.  B.  A. 
on  page  588. 
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Tbe  levy  upon  and  sale  of  plaintiff's  bank 
stock  is  DO  invasion  of  tbe  plaintiff's  legal 
rights. 

Sprague  v.  Fletcher,  67  Vt.  46;  Albanjf 
County  Supers,  T.  Stanley,  105  (J.  8.  805.  26  L. 
ed.  1044. 

Domicil  is  "a residence  at  a  particular  place, 
accompanied  with  positive  or  presumptive- 
proof  of  continuing  it  an  unlimited  time. 

Phillemore.  Domicil,  p.  18;  Quier  v.  &Dan^ 
iel,  1  Binn.  849.  note. 

The  place  wbere  a  person  lives  or  bas  bis. 
home. 

Story.  Confl.  L.  §  41. 

Tbe  place  where  a  ]3erson  lives  is  taken  to. 
be  bis  domicil  until  facte  adduced  establish  tb& 
contrary. 

Bruce  v.  Bruce,  2  Boa.  &  P.  229,  note^ 
Bempde  v.  Johmtone,  8  Ves.  Jr.  201;  Stanley  y. 
Berne,  8  Ha^g.  Eccl.  Rep.  374;  Best,  Presump- 
tions of  Law  &  Fact,  285. 

A  domicil  once  acquired  is  presumed  to* 
continue  until  it  is  shown  to  have  beea 
changed. 

SomerviUe  v.  Lord  Somertille,  5  Ves.  Jr.  787;. 
Harnard  College  v.  Gore,  5  Pick.  870;  Whart. 
Confl.  L.  §  55. 

Wbere  a  chan^  of  domicil  is  alleged,  tbe- 
burden  of  proving  it  rests  upon  tbe  persoa 
making  tbe  allegation. 

Crookenden  v.  Fuller,  1  8wab.  &  T.  441^ 
Hodgson  v.  BeBeauehesne,  12  Moore,  P.  C.  C. 
288. 

To  constitute  tbe  new  domicil  two  things  are 
indisi)ensable.  First,  residence  in  tbe  new 
locality;  and  second,  the  intention  to  remain, 
tbere. 

Wbart.  Confl.  L.  §  55. 

Among  tbe  circumstances  usually  reliech 
upon  to  establish  tbe  animus  motendi  are: 
Declarations  of  tbe  party;  tbe  exercise  of  polit- 
ical rigbte;  tbe  payment  of  personal  taxes;  a. 
house  of  residence:  a  place  of  business. 

Phillemore,  Domicil,  p.  100;  Whart.  Confl. 
L.  §  62. 

The  act  and  intent  must  concur,  and  tbe  in- 
tent may  be  inferred  from  declarations  and. 
conduct. 

Lyman  v.  Fiske,  17  Pick.  281.  28  Am.  Dec.. 
298;  Long  v.  Byan,  30  Gratt.   718;  Bolmes  v. 
Greene,  7  Gray,  299;  Re  Steer,  8  Hurlst.  <&  N. 
594;  5  Am.  iftEng.  Enc.  Law,  p.  862;  Jacobs.. 
Domicil,  §  187;  Dicey,  Domicil.  77. 

1.  The  intention  must  amount  to  a  purpose* 
or  choice. 

2.  The  intention  must  be  an  intention  to  re- 
side permanently,  or  f 9r  an  indefinite  period. 

8.  Tbe  intention  must  be  an  intention  of' 
abandoning,  ».  «.,  of  ceasing  to  reside  perma- 
nently in  the  former  domicil. 

4.  The  intention  need  not  be  an  intention  Uh 
cbange  allegiance. 

Udnyy.  Ddny,  L.  R.  1  8c.  App.  Cas.  441; 
King  v.  Foxu:eU,  L.  R.  8  Ch.  Div.  518;  Kos- 
kins  V.  Matthews,  25  L.  J.  Ch.  N.  8.  689;  Atty. 
Gen.  V.  PoUinger,  30  L.  J.  Exch.  N.  8.  284; 
Douglas  v.  Douf/las.  L.  R  12  Eq.  617;  Mattass 
V.  Matfass,  1  Rob.  Eccl.  Rep.  67;  Jopp  v.  Wood, 
34  L.  J.  Cb.  N.  8.  212;  Lyally.  Baton,  25  L. 
J.  Ch.  N.  8.  748:  Brunei  v.  Brunei,  L.  R.  13: 
Eq.  298;  Cockrell  v.  Cockrell,  25  L.  J.  Ch,  N^ 
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S.  780:  Eu^eU  t.  BuUtt,  87  Yt.  581;  Piekeritig 
y.  Cambridge,  144  Mass.  244 
Mr.  C.  A.  Pronty  for  plaintiff. 

Start*  J.,  delivered  the  opinion  of  the 
court: 

The  evidence  tended  to  show  that  the  de- 
fendant had  authority  to  collect  several  taxes 
tbat  were  assessed  against  the  plaintiff  on  the 
^rand  list  of  the  town  of  Brandon  for  the  year 
1898;  that  he  duly  distrained^  posted,  and  sold 
the  bank  stock  declared  for,  in  accordance 
with  the  requirements  of  No.  11  of  the  Acts  of 
1882.  That  the  plaintiff  purchased  the  same  at 
tbe  official  sale  thereof,  and  paid  therefor;  that 
the  defendant  made  due  return  of  his  proceed- 
ings, and  delivered  duly  attested  copies  thereof 
to  the  clerk  and  cashier  of  the  bank  issuing  tbe 
slock;  and  that  no  transfer  of  the  stock  was 
made  upon  the  books  of  the  bank,  and  no  cer- 
tificate of  transfer  issued.  At  the  close  of  the 
evidence,  the  defendant  insisted  that  an  inva- 
sion by  the  defendant  of  the  plaintiff's  right  in 
tbe  stock  had  not  been  shown,  and,  upon  this 
ground,  moved  for  a  verdict  This  motion 
was' denied,  and  the  defendant  excepted.  The 
defendant  now  insists  that  the  motion  should 
have  been  granted,  because  the  stock  was  not 
transferred  upon  the  books  of  the  bank,  and  a 
certificate  of  transfer  issued  to  the  plaintiff. 
We  think  this  motion   was  properly  denied. 

When  the  defendant  delivered  copies  of  bis  tax 
warrants,  with  his  return  thereon  duly  attested, 
in  accordance  with  the  requirements  of  No.  11 
of  the  Acts  of  1882,  It  became  the  dutv  of  the 
proper  officers  of  the  bank  to  transfer  the  stock 
upon  the  books  of  the  bank,  and  issue  a  certifi- 
cate of  transfer  thereof  to  the  purchaser  named 
in  the  defendant's  return.  This  was  not  done, 
because  the  stock  then  stood  in  the  name  of 
the  purchaser  upon  the  books  of  the  bank. 
There  was  no  occasion  for  such  transfer  and 
issue  of  a  certificate.  Tbe  defendant's  return 
showed  that  the  plaintiff  became  the  purchaser 
at  the  official  sale  of  the  stock,  and  his  title  was 
perfect  without  such  transfer  and  certificate. 
The  defendant  could  not  transfer  tbe  stock 
upon  the  books  of  the  bank,  or  issue  a  certifi- 
cate of  transfer  thereof.  When  he  bad  dis- 
trained it,  posted  it  for  sale  at  public  auction, 
offered  it  for  sale  to  the  highest  bidder,  sold  it 
to  tbe  plaintiff  (because  be  was  such  bidder 
and  paid  therefor),  and  made  return  of  his  do- 
ings as  the  law  requires,  he  had  invaded  the 
plain tifl's  right  in  the  stock,  and  done  all  he 
could  to  devest  tbe  plaintiff  of  all  title  to  it,  ex- 
cept tbe  title  acquired  by  its  purchase  from 
him.  He  had  compelled  the  plainiiff  to  be- 
come tbe  purchaser  thereof,  or  submit  to  hav- 
ing bis  stock  sold  to  a  stranger,  transferred 
upon  tbe  books  of  the  bank,  and  a  certificate  of 
transfer  thereof  issued,  which  would  place  it 
beyond  his  reach  or  control  for  a  time,  if  not 
permanently,  or  to  institute  legal  proceedings 
to  prevent  such  sale  or  transfer  thereof.  The 
plaintiff  has  paid  ibe  defendant  for  the  stock. 
He  has  done  this,  not  as  a  volunteer,  but  be- 
cause tbe  defendant,  in  bis  official  capacity,  bv 
invoking  the  aid  of  tbe  law,  has  compellecl 
him  to  do  so,  or  stay  the  hand  of  the  defend- 
ant by  resort  to  equity  for  an  injunction,  or 
suffer  his  ittock  to  pass  out  of  his  control  to  an 
extent  tbat  would  for  a  time,  at  least,  deprive 
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him  of  dividends  thereon,  and  preclude  him. 
from  voting  and  participating  in  tbe  business- 
and  management  of  the  affairs  of  the  bank  to- 
the  extent  that  he  otherwise  would:  and  we 
think  this  was  such  an  invasion  of  the  plain- 
tiff's right  in  the  stock  as  was  held  actionable* 
when  this  case  was  before  us  on  demurrer  to- 
the  declaration .    Sprague  v.  Fletcher,  67  Vt.  48. 

The  plaintiff,  whose  domicil  was  in  Brook- 
lyn.  New  York,  as  the  lury  have  founds 
claimed  to  be  domiciled  in  Brandon, Vermont, 
and  duly  returned  to  the  listers  of  Brandon  an 
inventory  of  his  i^rsonal  estate,  and  therein- 
claimed  a  deduction  for  specified  debts  that  he 
was  owinff,  to  the  full  amount  of  the  appraised 
val  ue  of  his  personal  estate.  The  listers  treated 
him  as  a  nonresident,  and,  in  accordance  with> 
the  provisions  of  No.  17  of  the  Acts  of  1892, 
refused  to  make  the  deduction  to  the  extent 
claimed,  and  placed  his  personal  estate  in  the 
list  at  $65,640;  and  this  sum  entered  into  the 
list  on  which  the  taxes  in  question  were  as- 
sessed. The  court  below  held  that  this  statute 
was  unconstitutional,  and  ordered  a  verdict  for 
the  plaintiff,  to  which  the  defendant  excepted. 

Section  12  of  No.  2  of  the  Acts  of  1882  pro- 
vides that  listers,  in  making  up  the  lists  of  the 
several  taxpayers,  shall  deduct  from  the  ap- 
praised value  of  personal  estate  a  sum  equal  U> 
the  excess,  if  any,  of  debts  owing  bv  such  tax- 

Sayer  over  the  aggregate  amount  of  his  United 
tates  bonds  and  other  stocks  and  b^nds  ex- 
empt from  taxation  by  the  laws  of  this  state, 
ana  the  amount  of  his  deposits  in  all  the  sav- 
ings banks,  saving  institutions,  and  trust  com- 
panies in  this  state  or  elsewhere,  and  shall  take 
1  per  cent  of  the  balance  as  the  li^t  of  the  per- 
sonal estate  of  such  taxpayer.  This  statute  i» 
feneral,  and  was  applicable  to  lists  of  nonresi- 
entas  well  as  resident  taxpayers,  until  the  act 
under  which  the  listers  proceeded  was  passed; 
and  it  would  have  been  the  duty  of  the  lister* 
to  have  proceeded  under  it,  in  making  up  the 
plaintiff's  list,  but  for  the  later  statute,  whicb 
was  enacted  after  the  statute  above  cited  had 
been  in  force  some  ten  years,  and  provides  that 
no  deduction  shall  be  made  for  debts  owing  b^ 
a  corporation  or  person  residing  without  thia 
state,  and  doine  business  within  this  state,  ex- 
cept such  as  were  contracted  by  reason  of  busi- 
ness done  within  this  state,  and  which  are  in- 
excess  of  cash  on  hand  within  and  without  this 
state,  and  sums  due  without  this  state  by  rea- 
son of  business  done  within  this  state.  Had 
the  listers,  in  making  up  the  plaintiff's  list. 
procee<1ed  under  the  statute  first  enacted,  and 
made  the  deductions  thereby  authorized,  no 
sum  for  personal  estate  would  have  remained 
for  taxation;  and  the  plaintiff  would  have  been 
exempt  from  taxation  to  tbat  extent.  Thi» 
statute  remains  in  force,  and  under  it  a  resi- 
dent of  this  state  is  entitled  to  a  deduction 
from  the  appraised  value  of  his  personal  es- 
tate equal  to  all  debts  owine  by  him  in  excess 
of  tbe  value  of  his  nontaxable  bonds,  stocks, 
and  deposits:  and,  if  these  debts  equal  or  ex- 
ceed the  appraised  value  of  bis  personal  estate, 
his  personal  estate  is  exempt  from  taxation. 
Under  the  later  statute,  this  right,  which  had 
been  for  ten  years  extended  to  nonresidents  do- 
ing business  in  this  state,  is  taken  away;  snd 
the  right  remains  only  to  a  resident  of  this 
state.     A  nonresident  doing  business  J^lhi^ 
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«tnte  is  allowed  a  deduction  from  the  appraised 
value  of  his  personal  efltate  for  only  such  debts 
as  were  contracted  by  reason  of  business  done 

'in  this  state,  and  these  are  diminished  by  sums 
due  to  him  without  this  state  by  reason  of  busi- 

rness  done  in  this  state,  and  cash  on  hand 
within  and  without  this  state  that  may  be  the 

'proceeds  and  accumulations  of  business  done 

•entirely  without  this  state.  This  statute  pro- 
vides only  for  lists  of  nonresidents,  and,  be- 

•cause  the  plaintiff  was  a  nonresident,  the  listers 

Proceeded  under  it,  and  denied  the  claimed  de- 
uctions  in  makinp;  his  list,  and,  in  so  doing:, 
denied  to  him  an  immunity  from  taxntion  that 
48  given  to  our  own  citizens.  If  the  listers  had 
made  the  deduction  from  the  valuation  of  the 
plaintiff's  personal  estate  that  is  allowed  to 
residents,    they    would    have   exempted    the 

Slaintiff's  entire  personal  estate  from  taxation. 
!y  proceeding  under  the  statute  relating  to 

•nonresidents,  the  listers  have  assessed  the 
plaintiff  for  property  valued  at  $65,640  that 
they  would  have  exempted  from  taxation  if 

'the  plaintiff  had  been  a  resident  of  this  state. 
The  effect  of  the  statute  is  to  exempt  from 

'taxation  all  the  personal  estate  of  a  resident  of 
this  state,  except  the  excess  in  value  of  such 

^estate  over  debts  owing  in  excess  of  nontaxable 
bonds,  stocks,  and  deposits,  and  to  tax  a  non- 
resident's property,  circumstanced  the  same, 

•except  that  the  owner  resides  out  of  the  state; 
and,  in  so  far  as  it  does  this,  it  provides  an 
immunity  from  taxation  to  a  resident  that  it 
denies  to  a  nonresident,  discriminates  in  favor 
of  a  resident  and  against  a  nonresident,  and 
denies  to  citizens  of  other  states  an  immunity 
given  to  our  own  citizens.  Such  discrimina- 
tion and  denial  are  clearly  forbidden  by  the 
Constitution  of  the  United^  States,  which  pro- 
vides that  the  citizens  of  each  state  shall  be 

.-entitled  to  all  the  privileges  and  immunities  of 
citizens  of  the  several  states.     U.  S.  Const. 

>art.  4,  g  2. 

When  a  nonresident  observes  laws  that  are 
enacted  with  a  view  to  regulate  the  conduct 
and  action  of  our  citizens,  it  is  his  right  and 
privilege  to  have  his  property,  situate  in  this 
state,  protected  under  our  laws  as  effectually 
as  the  property  of  a  resident;  and  if  his  prop- 
erty is  subject  to  taxation,  burdens,  and  dimin- 
utions that  a  resident's  property,  circumstanced 
the  same,  is  exempt  from,  his  property  is  not 
thus  protected,  and  he  is  denied  an  immunitv 
under  our  law  that  is  given  to  our  own  citi- 
zens. A  nonresident  cannot  be  taxed  hifrher 
for  personal  property,  situate  in  this  state,  than 
a  resident  owning  like  property  under  like 
circumstances,  nor  can  he  be  compelled  to  pay 
taxes  on  such  properly  if  like  property,  cir- 
cumstanced the  same,  is  exempt  from  taxation 
in  the  hands  of  a  resident.  A  nonresident 
conforming  to  our  statute  relating  to  taxation 
is  entitled  to  deductions  from  the  appraised 
value  of  his  personal  estate,  situate  in  this 
state,  for  debts  owing,  as  favorable  as  those 
given  to  a  resident;  and  he  is  entitled  to  a 
mode  of  classification  and  of  determination  as 
to  what  sum  his  property  shall  be  placed  in  the 
list  at  for  the  purpose  oi  taxation  that  does  not 
subject  him  to  taxation,  when  he  would  be 
exempt  therefrom  if  he  were  a  resident  of  this 
state,  owning  like  property. 
Under  our  system  of  taxation,  when  a  non- 
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resident's  property  is  placed  in  the  grand  list, 
it  is  there  for  all  purposes  of  taxation  that  the 
resident's  property  is  subject  to  when  placed 
in  the  list,  and  to'the  same  extent.  The  list  is 
increased  by  denyine  deductions  and  exemp- 
tions and  diminished  by  allowing  them.  The 
only  opportunity  to  discriminate  is  in  making 
-up  the  list,  as  the  rate  of  taxation,  or  percent- 
age of  the  grand  list,  for  residents  and  nonresi- 
dents, is  the  same.  Therefore  discrimination 
should  be  avoided  in  the  method  of  making  up 
the  list  for  taxation.  A  mode  of  makinsr  up 
the  grand  list  of  a  nonresident,  or  a  system  of 
classifying,  that  results  in  placing  his  property 
in  the  grand  list  when  a  resident's  property, 
under  like  circumstances,  is  not,  or  is  plac^ 
at  a  lower  valuation  by  reason  of  a  deduction 
from  its  appraised  value  that  is  not  allowed  to 
a  nonresident,  subjects  the  nonresident  to  a 
greater  rate  of  taxation,  and  to  the  payment  of 
taxes  that  are  not  exacted  of  a  resident.  In 
New  York,  Williami,  v.  Weaver,  100  U.  S. 
689,  25  L.  ed.  705,  it  is  held  that  a  statute  of 
New  York  which  permits  a  debtor  to  deduct 
the  amount  of  his  debts  from  the  valuation  of 
all  his  property,  including  moneyed  capital, 
except  his  banlL  shares,  taxes  those  shares  at  a 
greater  rate  than  other  moneyed  capital,  and 
is  therefore  in  conflict  with  so  much  of  the 
national  banking  act  as  provides  that  taxa- 
tion on  shares  of  national  banks  shall  not  be  at 
a  greater  rate  than  is  assessed  upon  other  mon- 
eyed capital  in  the  hands  of  individuals,  and 
void  as  to  the  shares  of  national  banks.  Mr. 
Justice  Miller,  in  delivering  the  opinion  of  the 
court,  said:  "It  cannot  be  disputed — it  is  not 
disputed  here  nor  is  it  denied  in  the  opinion  of 
the  state  court — that  the  effect  of  the  state  law 
is  to  permit  a  citizen  of  New  York,  who  has 
moneyed  capital  invested  otherwise  than  in 
banks,  to  deduct  from  that  capital  the  sum  of 
all  his  debts,  leaving  the  remainder  alone  sub- 
ject to  taxation,  while  he  whose  money  is  in-, 
vested  in  shares  of  bank  stocks  can  have  no 
such  deductions.  Nor  can  it  be  denied  that, 
inasmuch  as  nearly  all  the  banks  in  that  state 
and  in  all  others  are  national  banks,  that  the 
owner  of  such  shares  who  owes  debts  is  sub- 
jected to  a  heavier  tax  on  account  of  those 
shares  than  the  owner  of  moneyed  capital  oth- 
erwise invested,  who  dso  is  in  debt,  because 
the  latter  can  diminish  the  amount  of  his  tax 
by  the  amount  of  his  indebtedness,  while  the 
former  cannot.  That  this  works  a  discrimina- 
tion against  the  national  bank  shares  as  sub- 
jects of  taxation,  unfavorable  to  the  owners  of 
such  shares,  is  also  free  from  doubt.  .  .  . 
The  section  to  be  construed  begins  by  declar- 
ing that  these  shares  may  be  In  ^uded  in  the 
valuation  of  the  personal  pro  <  rty  of  the 
owner,  in  assessing  taxes  impose )  by  authority 
of  the  state  within  which  the  as  uciation  is  lo- 
cated.' This  valuation,  then,  is  part  of  the  as- 
sessment of  taxes.  It  is  a  necessary  part  of 
every  assessment  of  taxes  which  is  governed  by 
a  ratio  or  percentase.  There  can  be  no  rate  or 
percentage  without  a  valuation.  This  taxa- 
tion, says  the  act,  shall  not  be  at  a  greater  rate 
than  is  assessed  on  other  moneyed  capital. 
What  is  it  that  shall  not  be  greater?  The 
answer  is,  taxation.  In  what  respect  shall  it 
be  not  greater  than  the  rate  assessed  upon 
other  capital  ?  We  see  that  Congress  had  in  its 
Digitized  by  V 
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mind  an  aflseasment,  a  rate  of  anessmeiit,  and 
«  valuation;  and,  taking  all  these  together,  the 
^taxation  on  these  shares  was  not  to  be  greater 
than  that  on  other  moneyed  capital.  .  .  . 
We  are  therefore  of  the  opinion  that  the  stat- 
ute of  New  York,  as  construed  by  the  court  of 
appeals,  in  refusing  to  plaintiff  the  same  de- 
•duction  for  debts  due  by  him,  from  the  yalua- 
tiou  of  his  shares  of  national  bank  stock,  that 
it  allows  to  those  who  have  moneyed  capital 
•otherwise  invested,  is  ia  conflict  with  the  act 
•of  Congress." 

By  our  statute,  the  method  of  ascertaining 
«t  what  sum,  if  any,  the  personal  estate  of  a 
nonresident  shall  be  placed  in  the  list  for  gen- 
eral taxation,  is  so  radically  different  from  the 
method  of  ascertaining  like  facts  for  the  pur- 
poses of  a  resident's  list  that  it  subjecta  the 
nonresident  doing  business  in  this  state,  and 
having  personal  estate  situate  in  this  state,  and 
owing  debts  not  contracted  by  reason  of  busi- 
cess  done  in  this  state,  to  taxation  that  he 
would  be  exempt  from  as  a  resident  of  this 
«tate,  or  to  a  higher  rate  of  taxation.  By  mak- 
ing the  plain tili's  list  under  the  statute  in  ques- 
tion, instead  of  the  statute  relating  to  lists  of 
residents,  he  was  denied  an  immunity  from 
taxation  given  to  our  own  citizens, — an  inn- 
munitv  that  he  claimed,  and,  by  his  inventory, 
placed  himself  in  a  position  to  be  heard  in  re- 
«pect  to  and  insist  upon.  The leffislature  may 
have  power  to  provide  a  methoa  for  making 
^p  the  grand  list  of  a  nonresident  that  differs 
from  the  method  of  making  up  the  list  of  a 
resident,  and  to  classify  property  for  the  pur- 
poses of  taxation,  if  tbepurposeof  the  different 
method  and  classification  is  to  secure  uniform- 
lity  of  taxation,  and  they  have  a  tendency  to 
secure  it;  but  it  has  not  the  power  to  deny  to  a 
nonresident  a  deduction  which  is  allowed  a 
resident,  that  has  the  effect  to  place  his  prop- 
•erty  in  the  list  for  taxation,  and  exempt  like 
property  of  a  resident,  circumstanced  the  same 
^except  that  it  is  owned  by  a  resident  Such 
legislation  denies  to  citizens  of  other  states 
privileges  and  immunities  of  citizens  of  this 
•state.  We  do  not  give  to  the  words  "privi- 
leges and  immunitier'  the  effect  and  meaning 
^intended  by  the  framers  of  the  Constitution, 
t}or  the  meaning  they  fairly  import,  unless  we 
give  to  the  citizens  of  all  the  states  the  same 
benefits  and  advantages  of  acquiring  and  hold- 
ing property,  and  having  the  same  protected, 
:as  we  give  our  own  citizens.  If  we  subject 
their  property  to  taxation  and  burdens  from 
which  the  property  of  our  citizens  is  exempt, 
we  discriminate  against  them  in  a  manner  for- 
bidden bv  tbe  Federal  Constitution. 

In  Ward  v.  Maryland,  79  U.  S.  12  Wall.  418, 
20  L.  ed.  449.  the  state  imposed  a  higher  li- 
cense tax  upon  a  nonresident  than  upon  a  resi- 
dent for  the  privilege  of  selling  goods  by 
sample,  and  it  was  held  that  the  act  was 
void  under  tbe  3d  section  of  the  4th  article 
of  the  Federal  Constitution.  Mr.  Justice  Clif- 
ford, in  speakiuf^  of  "privileges  and  immuni- 
lies,"  says:  "Beyond  doubr,  those  words  are 
words  of  very  comprebenRive  meaning;  but  it 
will  be  sufficient  to  SHy  that  the  cause  plainly 
•and  unmistakably  secures  and  protects  the 
right  of  a  citizen  of  one  state  to  pass  into 
-■any  other  state  of  the  Union,  for  the  pur- 
pose of  engaging  in  lawful  commerce,  trade, 
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or  business,  without  molestation;  to  aoauire 
personal  property;  to  take  and  hold  real  es- 
tate; to  maintain  actions  in  the  courts  of  the 
state;  and  to  be  exempt  from  any  higher 
taxes  or  excises  than  are  imposed  by  the  state 
upon  ita  own  citizens.  .  .  .  Comprehen- 
sive as  the  power  of  the  states  is  to  lay  and 
collect  taxes  and  excises,  it  is  nevertheless 
clear,  in  the  judgment  of  the  court,  that  the 
power  cannot  be  exercised  to  any  extent  in 
a  manner  forbidden  bj  the  Constitution; 
and,  inasmuch  as  the  Constitution  provides 
that  the  citizens  of  each  state  shall  be  en- 
titled to  all  the  privileges  and  immunities  of 
citizens  in  the  several  states,  it  follows  that  the 
defendant  might  lawfully  sell,  or  offer  or  ex- 
pose for  sale,  within  the  district  described  in 
the  indictment,  any  goods  which  the  perma- 
nent residents  of  the  state  might  sell,  or  offer 
or  expose  for  sale,  in  that  district,  without  be- 
ing subjected  to  any  higher  tax  or  excise  than 
that  exacted  by  law  of  such  permanent  resi- 
dents. .  .  .  Important  as  these  provisions 
have  been  supposed  to  be,  still  it  is  clear  that 
thev  would  become  comparatively  valueless  if 
it  sDould  be  held  that  each  state  possesses  the 
power  in  levying  taxes  for  the  support  of  its 
own  government  to  discriminate  against  the 
citizens  of  every  other  state  of  the  Union." 

In  Wiky  v.  hmner,  14  Ala.  637,  it  is  held 
that  the  statute  of  the  state,  taxing  the  slaves 
of  a  nonresident  at  double  the  amount  at  which 
those  of  a  resident  were  taxed,  was  unconsti- 
tutional. 

In  mUt^s  Pietition,  68  N.  H.  185,  it  is  held 
that  a  state  cannot  refuse  a  peddler's  license  to 
a  citizen  of  another  state,  asked  for  upon  the 
same  terms  that  it  grants  licenses  to  its  own 
citizens.  The  court  said:  "The  state  power 
of  taxation  cannot  discriminate  against  the  cit- 
izens of  other  states.  The  equality  of  priv- 
Ueges  and  immunities  guaranteed  by  tbe  Fed- 
eral Constitution  (art.  C  §  8)  to  the  citizens  of 
each  state  exempts  them  from  any  higher 
taxes  than  the  state  imposes  upon  her  own 
citizens." 

In  Siate  v.  Lancaster,  68  N.  H.  267,  it  is 
held  that  an  act  requiring  nonresidents  to  pro- 
cure a  license  for  the  sale  of  trees  and  shrubs 
which  residents  of  the  state  are  permitted  to 
sell  without  license  is  in  contravention  of  the 
Federal  Constitution. 

In  MeQuire  v.  Parker,  83  La.  Ann.  882,  it 
is  held  that  a  state  law  requiring  the  payment 
of  $25  per  month  by  every  nonresident  selling 
goods  by  sample,  as  a  traveling  salesman,  Sl 
unconstitutional. 

In  Oliver  v.  Washinffton  MilU,  11  Allen,  280, 
it  is  held  that  a  tax  upon  the  shares  of  nonres- 
ident, and  not  upon  those  of  resident,  stock- 
holders in  domestic  corporations,  is  void,  as  a 
discrimination  against  the  citizens  of  another 
state.  In  the  course  of  the  opinion,  the  court 
said:  "We  are  unable  to  seehow  it  can  be  sup- 
ported consistently  with  that  provision  of  the 
Constitution  of  the  United  States  which  secures 
to  the  citizens  of  each  state  all  the  privileges 
and  immunities  of  citizens  of  the  several  states. 
.  .  .  It  is  obvious  that  the  power  of  a  state 
to  impose  different  and  greater  burdens  or  im- 
positions on  the  property  of  citizens  of  other 
states  than  on  tbe  same  property  belonging  to 
its  own  subjects  would  directly  conflict  wil^ 
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this  coDStltutlonal  provisIoD.  By  ezemptiog 
its  own  citizens  from  a  tax  or  excise  to  which 
citizens  of  other  states  were  subject,  the  former 
would  enjoy  an  immunity  of  which  the  latter 
would  l>e  aeprivcd.  Such  has  been  the  judi< 
cial  interpreuiion  of  this  clause  of  the  Consti- 
tution by  courts  of  justice  in  which  the  ques 
tion  has  arisen." 

In  Farmington  y.  Downing^  decided  by  the 
supreme  court  of  New  Hampshire  in  1898,  re- 
ported in  80  Atl.  845, 67  N.  H.  — ,  the  plaintiff 
assessed  a  tax  on  fifty  shares  of  the  capital  stock 
of  ttie  Farmington  National  Bsnk,  located  in 
tlie  plaintiff  town.  The  defendant  was  a  resi- 
dent of  Massachusetts,  and  claimed  that  the 
shares  were  not  liable  to  taxation  because  of  his 
indebtedness.  The  court, in  deliyering  the  opin- 
ion, said:  "For  taxable  purposes,  Downing's 
national  bank  stock  is  to  be  treated  as  money 
on  hand  or  at  interest;  and  if  he  had  been  a 
resident  of  this  state  the  excess  only  of  the 
yalue  of  the  stock  oyer  his  interest-bearing  in- 
debtedness would  baye  been  taxable,  .  .  . 
and,  as  the  yalue  of  the  stock  did  not  exceed 
the  amount  of  his  indebtedness,  it  would  not 
baye  been  taxable.  The  taxable  yalue  of  the 
shares  is  not  determined  by  the  residence  of 
the  owner.  If  the  stock  was  not  taxable  to 
Downing  as  a  citizen  of  New  Hampshire,  it 
was  not  taxable  to  him  as  a  citizen  of  Massa- 
chusetts. The  imposition  of  a  higher  tax  upon 
him  as  a  citizen  of  Massachusetts  than  he  would 
be  obliged  to  pay  as  a  citizen  of  this  state 
would  ^  in  conflict  with  the  proyision  of  the 
Federal  Constitution  that  the  citizens  of  each 
state  shall  be  entitled  to  the  priyileges  and  im- 
munities of  citizens  of  the  seyeral  states." 

In  PwTfie,  Thurher  Wyland  Co,,  y.  Barker, 
141  N.  Y.  118,  28  L.  R.  A.  95,  relied  upon  by 
the  defendant,  it  is  held  that  the  New  York 
statute  does  not  authorize  a  deduction  of  debts 
from  sums  invested  in  business  in  that  state  by 
nonresidence.  In  this  holding,  the  court  only 
gaye  a  construction  to  the  New  York  statute, 
and  did  not  consider  or  decide  whether  the 
statute  denied  to  a  nonresident  an  immunity 

fuaranteed  by  the  Federal  Constitution, 
'berefore  the  case  is  not  an  authority  upon  the 
question  we  haye  under  consideration.  The 
New  York  statute  only  provides  that  sums  in- 
vested by  nonresidents  in  business  shall  be 
taxed,  while  our  statute  subjects  all  property 
of  a  nonresident,  situate  in  this  state,  to  taxa- 
tion to  the  same  extent  that  a  resident's  prop- 
erty is  taxed,  and  denies  a  deduction  to  a  non- 
resident that  is  given  to  a  resident. 

The  plaintiff  claimed  to  be  a  resident  of  this 
state,  and  sought  to  place  himself,  for  the  pur- 
poses of  taxation,  upon  the  same  ground  that  a 
resident  is  placed.  By  his  inventory,  he  re- 
turned his  property  for  taxation  to  the  same 
extent  that  he  would  have  been  required  to  do 
had  he  been  a  resident  of  this  state.  He  re- 
turned his  chattels,  cash  on  hand,  notes,  mort- 
gages, leases,  sums  due  to  him  from  parties  re 
sidmg  within  and  without  this  state,  taxable 
and  nontaxable  bonds,  stocks,  etc.  He  an 
swered  all  interrogatories  in  the  inventory,  and 
complied  with  all  laws  respecting  taxation  that 
are  applicable  to  residents,  and  insisted  upon 
the  same  immunity  from  taxation  that  our  stat- 
ute gives  to  them.  It  was  his  right  to  have 
the  indebtedness  set  forth  in  his  inventory  con- 
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sidered  by  the  listers;  and  if  found  bona  Me^ 
and  that  be  had  complied  with  the  law  that  a 
resident  must  comply  with  to  be  entitled  to  a 
deduction  for  debts  owing,  be  was  entitled  to- 
haye  the  excess  of  such  indebtedness  oyer  bia 
nontaxable  bonds,  stocks,  and  deposits  deducted 
from  the  appraised  yalue  of  his  personal  estate. 
Had  this  been  done,  no  sum  for  personal  estate 
would  have  remained  for  taxation,  and  his  per- 
sonal estate,  situate  in  this  state,  would  haye 
been  exempt  from  taxation.  This  right  waa 
denied  him.  The  listers  refused  to  consider 
his  indebtedness,  and  denied  this  exemption 
from  taxation,  because  he  was  a  nonresident,, 
and,  in  so  doing,  denied  to  him  an  immunity 
from  taxation  that  is  given  by  our  statute  to 
residents  of  this  state.  This  was  the  denial  of 
a  right  guaranteed  by  the  Federal  Constitution, 
and,  because  of  this  denial,  the  assessmenta 
against  him  must  be  held  for  naught. 

The  defendant  insiHts  that  the  listers  prop- 
erly refused  the  deduction  claimed  for  debta 
owing,  because  the  plaintiff  did  not  give  suffi- 
cient information  as  to  the  residence  of  the 
parties  to  whom  he  was  indebted,  and  because 
he  gave  his  stock  in  the  Sprague  National  Bank 
in  answer  to  interrogatory  14,  when  he  should 
haye  giyen  it  in  answer  to  interrogatory  19. 
It  was  clearly  the  duty  of  the  plaintiff,  if  he 
claimed  deductions  for  debts  owing,  to  furnish, 
by  his  inyentory.  such  information  as  would 
enable  listers  to  determine  whether  he  was  en- 
titled to  such  deductions;  and  we  think  he  baa 
done  80.  He  gave  the  residence  of  persons  to- 
whom  he  was  indebted  with  sufficient  definite- 
ness,  and  the  amount  owing  to  each  to  aa 
amount  exceeding  the  yalne  of  his  taxable  and 
nontaxable  personal  estate.  This  information, 
if  the  indebtedness  was  bona  fide,  was  suffi- 
cient to  enable  the  listers  to  determine  that  hia 
indebtedness  exceeded  his  entire  personal  es- 
tate by  many  thousand  dollars;  and  the  fact 
that  he  named  other  persons  to  whom  he  was 
indebted,  without  giving  the  place  of  their  res- 
idence, did  not  justify  the  Usters  in  refusing  to 
consider  his  indebtedness  to  parties  whose  res- 
idence was  giyen.  Interrogatory  19  of  the  in- 
yentory was  aa  follows:  "What  itmount  of 
stocks  and  bonds,  claimed  to  be  exempt  from 
taxation  under  the  lawsof  this  state,  was  owned' 
or  held  by  you  on  the  1st  day  of  April,  1893?" 
To  this  interrogatory  the  plaintiff  answered, 
"None."  Interrogatory  14  was  as  follows; 
"What  stock  in  banks,  trust  companies,  and 
other  corporations  in  this  state  (except  what  ia 
exempt  in  manufacturing  and  railroad  corpo- 
rations in  this  stale)  was  owned  or  held  by  you 
on  the  Ist  day  of  April,  1898?"  In  answer  to- 
this  interrogatory  the  plaintiff  gaye  in  his  stock 
in  the  Sprague  National  Bank  as  taxable  prop- 
erty, instead  of  claiming  it  as  exempt,  in  an- 
swer to  interrogatory  19,  as  he  might  have 
done  if  the  bank  issuing  the  stock  was  located 
without  this  state;  but  no  one  was  wronged  by 
this.  The  listers  had  no  reason  to  complain, 
and  they  did  not.  They  did  not  deny  a  de- 
duction because  the  inventory  was  not  full  and 
complete,  but  because  they  adjudged  that  the 
plaintiff  was  a  nonresident.  They  knew  from 
the  inyentory  that  the  plaintiff  had  this  stock. 
It  will  be  noticed  that  interrogatory  19  called 
upon  the  plaintiff  to  state  what  amount  of* 
stocks  he  claimed  to  be  exempt  from  taxatioo^ 
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under  the  laws  of  this  state.  He  was  under  no 
•duty  to  claim  that  bis  bank  stock  was  exempt, 
when  be  bad  returned  it  as  taxable  property  in 
answer  to  interrogatory  14.  It  does  not  appear 
from  tbe  inventory  where  the  bank  in  wliicb 
be  owned  stock  was  located.  If  it  was  located 
in  this  state,  it  was  his  duty  to  return  it  as  ux- 
able  property  in  answer  to  interrogatory  14. 
As  the  plaintiff  was  circumstanced  in  respect 
to  assets  and  liabilities,  it  could  make  no  dif- 
ference whether  his  bank  stock  was  deducted 
from  bis  indebtedness,  or  his  indebtedness  de- 
ducted from  bis  bank  stock,  as  by  either 
method  no  sum  for  personal  estate  would  re- 
main for  taxation. 

Tbe  defendant  requested  tbe  court  to  in- 
struct the  jury  that  tbe  plaintiff  was  not  en-, 
titled  to  any  deduction  as  claimed  by  him  if 
be  wilfully  misrepresented  and  underestimated 
the  value  of  the  Sprague  National  Bank  stock 
in  his  inventory.  This  request  was  properly 
denied,  unless  the  plamtiff  placed  a  value  upon 
this  stock  in  bis  inventory,  and  tbe  evidence 
tended  to  show  that  he  wilfully  misrepresented 
and  undervalued  his  stock.  It  does  not  appear 
from  the  defendant's  exceptions,  nor  from  the 
plaintiff's  inventory,  that  tbe  plaintiff  placed 
any  value  upon  his  stock.  It  appears  that 
aome  figures  were  placed  opposite  tbe  shares 
of  stock,  and  erased;  but  by  whom  they  were 
placed  there,  or  when  erased,  whether  before 
or  after  tbe  delivery  of  the  inventorv,  does  not 
appear.  It  does  not  appear  from  the  defend- 
ant's exceptions,  or  from  any  evidence  to  which 
our  attention  has  been  called,  that  the  evidence 
tended  to  show  that  the  plaintiff  wilfully  made 
any  misrepresentations  respecting  the  value  of 
bis  stock,  by  his  inventory  or  otherwise. 

The  defendant  claims  that,  if  the  tax  on  the 
personal  estate  is  invalid,  the  judgment  should 
oe  reversed,  and  that  the  plaintiff  should  have 
relief  only  in  respect  to  taxes  assessed  upon 
bis  personal  estate,  as  deductions  for  debts 
owing  do  not  extend  to  real  estate.  In  respect 
to  this  claim  it  is  sufficient  to  say  that  it  does 
Dot  appear  from  the  defendant's  exceptions 
that  any  of  the  taxes  in  question  were 
upon  the  plaintiff's  real  estate. 

Judgment  affirmed. 


FIRST  NATIONAL  BANK  OP  BRANDON 

George   BRIGGS'S   ASSIGNEES  in   Insol- 
vency. 


.Vt.. 


.) 


1*  The  bond  of  a  cashier  of  a  bank  eon- 
ditioned  for  the  faithfU  dlaeharg^  of 
hia  dntiea  as  caahler  forever  so  loofr  as  he 
shall  occupy  tbe  position  extends  for  bat  one 
year,  where  bis  flrrt  election  was  for  tbe  eosuioR 
year  and  be  was  thereafter  re-elected  annually 
and  a  by-law  of  tbe  company  provided  tbat  be 
should  be  appointed  to  bold  bis  office  darlnff  tbe 
pleasure  of  tbe  board. 

8*  An  Instrument  in  the  form  of  a  bond 
but  without  seals*  if  executed  for  a  suffi- 
cient consideration  and  delivered  to  take  effect  as 
seourity.  Is  a  valid  contract  obligation. 


Note.— For  similar  case,  see  Wesiervelt  v.  Hoh^ 
renstecber  kC  C  App.  8th C.)  34  L.  R.  A.  477. 
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(Hay  Term,  1W4.) 

EXCEPTIONS  by  defendants  to  rulings  of 
the  Rutland  County  Court  recognizing  the 
validity  of  a  claim  by  plaintiff  asainst  defend* 
Hnts  upon  a  suret3  8bip  obligation  of  defend- 
ants' assignor  upon  a  bond  of  plaintiff's  cashier. 
Rever9ed. 

The  facts  are  stated  in  the  opinion. 

Meesre.  Stewart  Ik  Wilds,  for  defendants: 

On  the  81st  of  February,  1888,  the  directors 
of  tbe  plaintiff  bank  elected  Frank  E.  Briggs 
"cashier  for  the  year  ensuing." 

It  was  to  the  iiilfllment  with  fidelity  of  this 
contract  of  employment  that  his  co-obligor, 
George  Briggs,  was  invited  to  stand  as  suiety. 
The  surety's  lis  bill  ty,  therefore,  upon  the  bond 
in  suit  cannot  be  more  extensive  than  the  con- 
tract of  employment,  to  secure  the  faithful 
performance  of  which  the  bond  was  given, 
unless  there  be  unequivocal  words  in  the  bond 
importing  a  liability  in  retpect  to  further  con- 
tracts of  employment. 

The  "forever''' of  the  bond  is  the  **forever" 
of  the  contract  of  employment.  The  stream 
cannot  rise  above  its  source. 

Lord  Arlington  v.  Merrieke,  8  Wms.  Saund. 
411;  State  Treasurer  t.  Mann,  84  Yt.  871,  80 
Am.  Dec.  688;  Peppin  v.  Cooper,  2  Barn.  & 
Aid.  481;  Proprietors  of  Liverpool  Watertoorkt 
V.  Atkinson,  6  East.  G07;  Bassell  v.  Long,  3 
Maule  &  8.  868;  8t.  Saviour's  v.  Bostoek,  3 
Bos.  &  P.  N.  R.  175;  Kitson  y.  Julian,  4  El. 
&  Bl.  854;  Dover  v.  Twombly,  43  N.  H.  59; 
Tfumias  v.  Summeu,  1  Jones,  L.  554;  Munford 
V.  Rice,  6  Munf.  81;  Tyler  y.  Nelson,  14  Gratt 
314;  Norridgewoek  v.  BaU,  80  Me.  863. 

The  cases  are  in  accord  all  over  the  country 
as  to  the  exemption  of  the  surety  from  liability 
for  subsequent  elections  in  the  case  of  an  an- 
nual office  fixed  by  statute. 

So,  too.  the  cases  are  numerous  and  in  per- 
fect accord  when  the  annual  quality  of  the 
office  is  fixed  by  a  by-law. 

Mutual  Loan  d  Btdg,  Asso.  v.  Priee,  16  Fla. 
304.  36  Am.  Rep.  708;  Welch  v.  Seymour,  38 
Conn.  887;  KingUon  Mut.  Ins.  Co.  v.  dark, 
88  Barb.  196. 

Sureties  upon  the  bond  of  an  officer  elected 
or  appointed  for  a  fixed  or  ascertained  term 
are,  unless  tbev  have  expressly  assumed  a 
mater  responsibility,  bound  only  for  such  de- 
faults as  may  occur  daring  the  term  for  which 
they  became  sureties. 

Mechem,  Pub.  Off.  §  386;  Throop,  Pub.  Off. 
§  305;  Thompson,  Liability  of  Officers,  p.  513, 
^  8;  Murfree,  Official  Bonds,  %  ^20  et  seq.; 
Com,  V.  Reading  Sav.  Bank,  139  Mass.  78. 

The  plaintiff  cannot  recover  because  the 
bond  bore  no  seal. 

Bamet  v.  Abbott,  SS  Vt  130;  Rutland  v. 
Paige,  34  Yt.  181;  Kitson  v.  Julian,  4  El.  & 
Bl.  854;  Dover  y,  Twombly,  43  N.  H.  59. 

Mr.  J*  C.  Baker  for  plaintiff. 

Mansoiit  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  a  corporation  organized  un- 
der the  national  bank  act.  Its  board  of  direct- 
ors was  empowered  by  that  act  to  appoint  a 
cashier,  and  dismiss  him  at  pleasure,  and  to 
prescribe  by-laws,  not  inconsistent  with  law, 
regulating  the  manner  in  which^  the  cashier 
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should  be  appointed.  A  by-law  was  adopted 
which  provided  that  the  cashier  should  be  ap- 
pointed to  hold  his  oflSce  during  the  pleasure 
of  the  board.  The  insolvent's  first  election  as 
cashier  was  for  the  year  ensuine,  and  he  was 
thereafter  for  ten  years  annually  re-elected. 
Boon  after  his  first  election,  he  gave  the  bond 
in  controversy,  which  is  conditioned  for  the 
faithful  discharge  of  his  duties  as  cashier  for- 
ever, so  long  as  he  should  occupy  the  position. 
The  defaults  complained  of  occurred  after  the 
expiration  of  his  first  official  year. 

We  are  not  aware  that  the  precise  question 
raised  by  this  statement  has  been  passed  upon, 
but  a  review  of  the  course  of  decision  by  which 
courts  have  arrived  at  what  must  now  be  re- 
garded the  settled  law  upon  the  subject  of  offl> 
cial  bonds  will  aid  us  in  the  disposition  of  the 
case.  In  Lord  Arlington  v.  Merricke^  2  Wms. 
Saund.  411a,  the  delinquent  was  a  deputy 
postmaster,  who  was  originally  appointed  for 
six  months,  but  whose  bond  was  for  and  dur- 
ing all  the  time  that  he  should  continue  in  the 
office.  The  time  for  which  he  was  appointed 
was  recited  in  the  condition,  and  it  was  consid- 
ered that  the  terms  of  the  obligation  must  be 
held  to  refer  to  the  recital,  and  that  the  liabil- 
ity was  thereby  limited  to  six  months.  In 
Ptoprtetors  of  Liverpool  Waiervorks  v.  Atkin- 
son, 6  East,  507,  there  was  a  recital  in  the  con- 
dition of  the  bond  that  the  defendant  had 
agreed  with  the  plaintiff  to  collect  its  revenues 
for  twelve  months,  and  the  condition  was  that 
the  defendant  should  lustly  account  during  the 
continuance  of  such  his  employment,  and  for 
so  long  as  he  should  continue  to  be  employed; 
and  it  was  held  that  the  obligation  was  con- 
fined to  the  twelve  months  mentioned  in  the 
recital.  These  cases  are  authority  for  saying 
that,  when  a  definite  period  of  appointment  is 
recited  in  the  condition,  the  obligation  will  not 
be  extended  beyond  that  period  by  any  subse- 
quent general  words.  In  St.  aaviour^s  v. 
Bostoek,  2  Bos.  &  P.  N.  R  175,  it  was  shown 
by  the  recital  in  the  condition  that  the  prin- 
cipal was  appointed  collector  of  the  church 
rate  of  the  parish,  but  the  period  of  appoint- 
ment was  not  stated.  It  appeared  from  the 
replication  that  the  first  appointment  was  for 
one  year,  and  that  the  incumbent  was  con- 
tinued in  office  by  annual  reappointments. 
The  office  was  apparently  an  annual  one,  by 
virtue  of  the  local  act  under  which  the  rates 
of  the  parish  were  managed.  The  bond  was 
upon  condition  that  the  collector  should  from 
time  to  time  account  for  all  moneys  received 
by  him  on  account  of  the  rate  assessed,  or  of 
any  other  rates  which  might  thereafter  be 
made  and  coUected  by  him.  The  court  consid- 
ered that  the  case  could  not  be  distioguished 
from  that  of  Proprietors  qf  Liverpool  Water- 
works  V.  Atkinson.  In  Peppin  v.  Cooper,  2 
Barn.  &  Aid.  481,  the  condition  recited  an  ap- 
pointmeot  as  collector  of  land  taxes  under  an 
act  of  Parliament,  but  the  term  of  appoint- 
ment was  not  stated.  The  condition  of  the 
bond  was  to  account  for  moneys  received  at 
all  times  thereafter.  The  court  held  that  these 
words  must  be  construed  with  reference  to  the 
recital  and  the  nature  of  the  appointment 
therein  mentioned;  and  that,  inasmuch  as  the 
fact  that  the  appointment  was  an  annual  one 
could  be  learned  from  the  act  of  Parliament 
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under  which  it  was  made,  it  was  unnecessary 
to  state  that  fact,  either  in  the  bond  or  ia 
pleading.  These  cases  are  authority  for  saving: 
that,  when  the  appointment  is  for  a  definite 
period  fixed  by  law,  a  recital  of  the  term  in 
the  bond  is  not  necessary  to  limit  the  effect  of 
general  words  which  in  themselves  would  in- 
dicate a  continuing  liability. 

The  above  cases,  and  others  of  the  same 
holding,  were  reviewed  by  this  court  in  Stat^ 
Treasurer  v.  Hann,  84  Vt.  871,  80  Am.  Dec. 
688,  and  it  was  then  considered  upon  their  au- 
thority to  be  perfectly  settled  that  when  the 
appointment  is  for  a  limited  period,  which  i» 
recited  in  the  condition  of  the  bond,  or,  if  nos 
recited,  is  fixed  by  law,  the  liability  will  be 
confined  to  the  period  named  in  the  condition 
or  fixed  by  law,  although  the  language  of  the 
condition  is  general  and  unlimited.  In  that 
case  the  delinquent  was  the  director  of  a  bank 
by  whose  charter  the  office  was  made  annual. 
Acts  1842,  p.  107.  At  his  first  election  he  gave 
a  bond  conditioned  to  secure  the  due  perform- 
ance of  his  duty  as  director  while  he  should 
continue  in  the  office,  and  gave  no  bonds  when 
subsequently  re-elected.  The  bond  was  held 
to  cover  the  defaults  of  the  first  year  only.  It 
is  sufficient  to  say  that  the  authorities  in  this 
country  are  entire! v  in  accord  with  this  deci- 
sion. Kitson  V.  JiiUan,  4  El.  &  Bl.  854,  covers 
ground  in  advance  of  these  cases.  In  that  case 
the  delinquent  was  appointed  an  officer  of  a 
private  corporation,  and  gave  a  bond  condi- 
tioned to  account  for  all  moneys  collected  by 
him  *'from  time  to  time,  and  at  all  times  so 
long  as  he  should  continue  to  hold  the  said 
office  or  employment."  The  bond  contained 
no  recital  of  the  period  for  which  he  was  ap- 
pointed. The  plea  averred  that  the  appoint- 
ment was  for  one  year  from  a  day  named. 
The  replication  ayerred  that  the  appointee 
continued  in  his  employment,  with  the  assent 
of  the  defendants  and  the  company,  after  the 
expiration  of  the  year.  It  was  held  that,  in- 
asmuch as  the  condition  of  the  bond  recited 
the  appointment,  it  was  to  be  assumed  that  the 
extent  of  that  appointment  was  known  to  the 
signers  of  the  bond,  and  that  they  contracted 
with  reference  to  it.  This  case  is  authority 
for  saying  that  general  words  will  not  extend 
the  liability  beyond  the  term  of  the  appoint- 
ment named  in  the  recital,  although  the  extent 
of  the  appointment  is  neither  given  in  the  re- 
cital nor  fixed  by  law. 

It  is  not  to  be  understood,  however,  that 
words  may  not  be  used  in  the  condition  sufli- 
ciently  specific  to  extend  the  liability  beyond 
the  time  of  the  original  appointment.  But,  to 
have  this  effect,  the  words  must  be  such  as 
dearly  to  indicate  that  the  parties  contracted 
with  reference  to  a  further  liability.  In  Hcts- 
sell  V.  Long,  2  Maule  &  8.  868,  the  officer  was 
a  collector  of  taxes  imposed  by  act  of  Parlia- 
ment, and  the  condition  was  to  account  for 
moneys  received  on  any  tax  then  imposed,  or 
which  might  thereafter  be  imposed.  The 
court  held  that  inasmuch  as  the  imposition  oft 
further  taxes  within  the  vear,  however  im- 
probable, was  not  impossifile,  the  words  em- 
ployed were  not  sufficiently  clear  and  certain 
to  extend  the  liability  beyond  the  current  year. 
But  whenever  the  words  clearly  indicate  that 
it  was  the  intention  of  the  uaitties  to  furnish 
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security  for  the  time  the  appointee  should  con- 
tinue in  office,  without  regard  to  the  term  of 
his  appointment,  they  are  to  bejB^ven  their  full 
effect.  In  Augero  y.  Kern,  1  Mees.  &  W.  890, 
the  condition,  after  reciting  the  appointment, 
held  the  appointee  to  an  accounting  for  such 
moneys  as  he  should  receive  "from  time  to 
time  at  all  times  thereafter  during  such  time 
as  he  should  continue  in  his  said  office  of  col- 
lector, whether  by  virtue  of  his  aforesaid  ap- 
pointment, or  of  any  reappointment  thereto." 
The  court  considered  the  liability  of  the  ob- 
ligors for  the  entire  period  to  be  beyond  ques- 
tion. The  same  effect  was  given  to  wordB  of 
like  import  in  Onoald  v.  Berwiekupon-TtMed, 
5  H.  L.  Cas.  856.  It  is  also  held  that,  when 
the  office  is  b^  term  annual,  a  further  provi- 
sion that  the  mcumbent  shall  remain  in  office 
until  his  successor  is  appointed  does  not  take 
the  case  out  of  the  rule  above  presented. 
In  State  Treasurer  v.  Mann,  already  cited,  it 
was  said  that  the  office  was  to  be  regarded 
as  annual,  notwithstanding  such  a  provision. 
In  Welch  v.  Seymour,  28  Conn.  887,  the 
articles  of  association  of  a  corporation  pro- 
vided that  its  treasurer  should  continue  in 
office  until  the  next  annual  meeting,  and 
until  another  should  be  elected  in  his  stead. 
It  was  held  that  the  office  was  an  annual 
one,  and  that  the  obligation  of  the  bond 
did  not  extend  beyond  the  year.  In  Dover  v. 
TumrMy,  42  N.  H.  69,  the  incumbent  of  an 
annual  office  held  through  another  year,  by 
force  of  a  statutory  provision,  in  default  of  the 
appointment  of  a  successor.  It  was  held  that 
Uie  bond,  although  general  in  terms,  was  good 
only  for  the  time  for  which  the  principal  was 
appointed.  In  Chelmtford  Co.  v.  Demareet,  7 
Gray,  1,  it  was  provided  that  the  treasurer  of  a 
corporation  should  be  chosen  annually,  and 
hold  office  until  the  election  and  qualification 
of  his  successor.  Here  it  was  said  that  the 
obligation  of  the  bond  extended  to  the  next  an- 
nual meeting  or  the  meeting  at  which  the  next 
annual  election  should  be  made,  and  for  such 
reasonable  time  after  that  as  would  enable  the 
successor  to  complete  his  qualification  and  no 
further: 

The  plaintiff  does  not  question  the  doctrine 
of  this  decision,  but  it  contends  that,  in  view 
of  the  statutory  provision  regulating  the  tenure 
of  these  appomtments,  it  must  be  considered 
that  the  cashier,  althoush  appointed  for  a  year, 
and  re-elected  at  the  end  of  the  year,  was  hold- 
ing his  office  during  the  pleasure  of  the  board, 
and  that  bis  various  re  elections  did  not  create 
new  terms,  but  were  simply  expressions  of  the 
will  of  the  directors  that  he  should  continue  in 
office.  Much  of  the  reasoning  relied  upon  in 
support  of  this  contention  is  derived  from  Am- 
herel  Bank  y.  Root,  2  Met  522.  In  that  case 
it  appeared  from  the  records  of  the  corporation 
that  the  cashier's  first  appointment  was  for  the 
year  ensuing,  and  that  at  the  expiration  of  the 
year  he  was  again  appointed  for  the  year  en- 
suing, after  which  he  continued  to  serve  for 
several  years  without  reappointment.  There 
was.  however,  a  statutory  provision  that  a  cash- 
ier should  retain  his  place  until  removed,  or 
until  anoiher  was  appointed  in  his  stead;  and 
it  was  considered  that,  although  the  election 
was  for  a  year,  the  law  made  it  a  continuing 
office.  Dewey,  J.,  dissented,  on  the  ground 
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that  the  appointment  havfaig  been  in  fact  mad* 
for  a  year,  the  sureties  could  not  be  holden  for 
defaults  occurring  after  the  year.  It  is  said 
in  1  Morse,  Banks  &  Banking,  §  27,  upon  the 
authority  of  Amheret  Bank  v.  Boot,  that  a. 
mere  usage  of  the  directors  to  re-elect  every 
year  does  not  impart  to  the  office  the  legal 
character  of  annual  duration;  that  suretiea^ 
will  not  be  presumed  to  have  contracted  with, 
reference  to  such  a  usage;  and  that  a  re-elec- 
tion in  pursuance  of  the  usage  will  not  limit 
the  obligation  of  the  bond.  But  this  must  be- 
read  with  a  remembrance  that  in  the  case  under 
review  the  court  considered  that  the  office  was 
a  continuing  one,  bv  force  of  the  statute.  The 
controlling  effect  of  the  statute  upon  the  dis- 
position of  Amheret  Bank  y.  Boot,  2  Met.  522» 
18  emphasized  by  a  later  case.  In  Bichardeon 
School  Fund  v.  Dean,  180  Mass.  242,  where- 
the  statute  left  with  the  corporation  the  right 
to  fix  the  term  of  office  as  it  saw  fit,  it  did  not 
appear  what  the  by-laws  of  the  corporatioa 
were,  but  the  corporation  had  for  a  long  series* 
of  terms  elected  its  treasurer  triennially.  It 
was  held  that  as  there  was  no  statute  which, 
made  the  office  a  continuing  one,  the  reason- 
ing in  AmheretBank  v.  Boot  was  not  applica- 
ble, and  that  the  corporation  had,  by  its  long 
and  uniform  practice,  made  the  office  a  trien- 
nial one,  so  that,  when  the  defendants  made 
their  contract,  it  was  with  reference  to  a  fixed 
and  limited  term. 

It  is  evident  that  the  case  of  Amherst  Bank  v. 
Boot,  if  followed,  will  not  be  decisive  of  the  case 
at  bar,  unless  the  United  States  statute  is  held 
to  have  the  same  effect  that  was  given  to  the 
Massachusetts  statute.  The  two  provisions  are 
not  similar  in  terms.  The  Federal  regulation 
is  simply  that  the  directors  may  appoint  the 
necessary  officials,  and  remove  them  at  pleas- 
ure. The  only  case  that  has  come  to  our 
notice  in  which  this  provision  has  been  con- 
sidered is  the  case  of  Harrington  v.  First  Nat. 
Bank,  1  Thomp.  &  C.  861.  There  a  teller, 
who  had  been  employed  for  a  year,  was  dis- 
charged before  the  expiration  of  the  year,  and 
sought  to  recover  compensation  for  the  full 
term.  The  court  held  that  the  appointment 
was  subject  to  a  right  of  dismissal  given  the 
defendant  by  law.  The  decision  goes  no  fur- 
ther than  the  express  provision  of  the  statute. 
As  is  said  in  2  Morse,  Banks  &  Banking,  pt  2,. 
g  108d,  the  cashier  of  a  national  bank  cannot  be- 
irrevocably  appointed  for  a  definite  time.  It  is- 
evident  that  the  further  statement  in  §  109,  that 
a  national  bank  cannot  hire  its  officers  for  any 
specified  time,  was  not  intended  to  convey  a 
broader  meaning.  The  Massachusetts  statute 
contemplated  a  termination  of  the  incumbency 
by  an  act  removing  or  superseding  the  incum- 
bent, which  impli«l  a  continuing  office.  We 
see  nothing  in  the  language  of  the  bank  act 
which  requires  that  a  limited  appointment 
under  it  be  treated  as  of  this  character.  The- 
provision  that  an  officer  may  be  dismissed  at 
pleasure  can  apply  as  well  to  an  appoint- 
ment limited  to  a  given  time  as  to  an  appoint- 
ment for  an  indefinite  period.  It  does  not  im- 
pliedly prohibit  the  fixing  of  a  time  beyond 
which  the  appointment  shall  not  extend.  Its. 
effect  is  simply  that  the  appointment,  however 
made,  shall  be  terminable  nt  the  pleasure  ot 
the  appointing  power.    An  appointment  mi^y 
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tM  made  which,  if  DOt  previously  terminated 
by  the  action  of  the  directors,  will  continue 
for  the  period  designated,  and  expire  by  its 
•own  limitation.  There  is  nothing  in  the  stat- 
ute which  requires  us  to  hold  that  this  surety 
contracted  with  reference  to  an  unlimited 
period  when  the  appointment  was  in  terms 
for  a  specified  term.  The  cashier's  reelection 
-was  something  more  than  a  meaningless  ex- 
pression of  the  pleasure  of  the  directors.  It 
was  the  filling  of  a  Tacancy  occasioned  by  the 
limitation  of  their  previous  appointment. 

It  remains  to  determine  whether  the  defend- 
4ints'  liability  is  affected  by  the  provision  of  the 
plaintiff's  by- law,  that  the  cashier  should  be 
appointed  to  hold  his  office  during  the  pleasure 
•of  the  board.  It  is  claimed  by  defendant's 
•counsel  that  this  provision  does  not  contem- 
plate an  appointment  for  an  indefinite  period; 
but,  in  disposing  of  the  point  stated,  we  shall 
assume  that  it  does.  It  thus  becomes  necessary 
to  consider  whether  the  surety  shall  be  held  to 
liave  contracted  with  reference  to  the  term  con- 
templated bv  the  by-law,  or  the  term  fixed  by 
the  vote  of  the  directors  in  making  the  appoint- 
ment. The  case  cannot  be  put  on  the  ground 
that  the  corporation  had,  by  long  and  uniform 
practice,  made  the  office  an  annual  one,  not- 
withstanding the  provision  of  its  bv-law.  This 
bond  was  given  at  the  cashier's  first  election, 
and  the  case  does  not  show  what  the  previous 
•course  of  the  corporation  had  been.  But,  ir- 
respective of  any  previous  action  of  a  similar 
•character,  we  think  the  liability  of  the  surety 
Is  to  be  determined  with  reference  to  the  ap- 
pointment as  made.    The  case  discloses  noth- 


ing to  place  the  surety  in  any  other  position  as 
regards  the  by-law  than  that  of  a  Strang; 
and  the  doctrine  is  that  by-laws  of  this 
nature  are  merely  provisions  for  the  ^vern- 
ment  of  the  corporation,  that  straotrers  are  not 
bound  to  know  them,  and  that  notice  of  them 
will  not  be  presumed.  Morawetz,  Priv.  Corp. 
^^  500,  502,  598.  The  early  decisions  to  the 
contrary  in  New  York  have  been  ij^nored  in 
recent  cases.  Bathbun  v.  Snow,  123  N.  T.  343, 
10  L.  R.  A.  855.  But.  if  the  surety  were  to  be 
held  charsred  with  notice  of  the  by-law,  we 
think  his  liability  would  not  be  extended  by  IL 
The  by-law  and  the  vote  making  the  appoint- 
ment were  expressions  of  the  same  authority. 
It  is  not  necessary  to  consider  what  the  situa- 
tion may  be  when  the  by-law  is  adopted  by  one 
quorum,  and  the  appointment  made  by  another, 
or  when  the  votes  are  taken  at  meetings  held 
upon  different  notices;  for  the  case  does  not 
present  these  questions.  The  identical  power 
which  made  the  b^-law  could  fomaally  abra 
gate  it,  or  ignore  it  in  a  particular  instance.  It 
was  dispensed  with  for  the  time  beins;  when 
a  vote  inconsistent  with  it  was  passed  and 
bavingbeen  disregarded  in  limitinfrthecasbier^s 
appointment,  It  cannot  now  be  invoked  to  ex- 
tend the  liability  of  his  surety.  The  instru- 
ment in  question  in  this  suit  is  in  form  a  bond, 
but  without  seals.  Such  an  instrument  is  a 
valid  contract  obligation,  if  executed  upon  a 
sufficient  consideration,  and  delivered  to  take 
effect  as  security.  United  StaUiv.  Linn,  40  U. 
S.  15  Pet.  290,  10  L.  ed.  742. 
Judgment  retened,  and  eatm  remanded. 


WISCONSIN  SUPREME  COURT. 


<}.    D.    6ARTZ,    Receiver,   etc,  of   Henry 

Paulus, 

•• 

William  A.  PAFF,  Exr.,  etc.,  of  Jacob  Paff, 

Deceased,  et  oL 

(96  Wis.  96.) 

1  •  That  the  time  for  performajiea  la  not 
■pecUled  will  not  prevent  the speoiflo  perform- 
ance of  a  contract  to  sell  land  for  which  a  port 
of  the  purchase  price  is  paid  and  the  purchaser 
let  into  possession,  since  the  price  will  be  payable 
on  demand. 

'2«  The  lien  of  a  Jud^^ent  acpalnat  the 
equitable  owner  under  a  contract  to  pur- 
chase land  does  not  affect  a  purchaser  in  ffood 
faith  without  notice  from  one  who  holds  the  ti- 
Ue. 

■8.  One  holdinflp  the  title  to  real  estate 
in  trust  for  another  is  not,  upon  selhng  the 
land,  bound  to  search  the  records  for  liens 
atrainst  the  true  owner  before  paying  over  the 
proceeds  to  him  in  order  to  avoid  the  risk  of  be- 
in;  compeUed  to  account  for  the  proceeds  a  sec- 
ond time  to  his  judgment  creditors. 


(November  2i,  1806.) 

CROSS- APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Marathon  Coonty  in  an 
action  brought  to  collect  assets  allc^ged  to 
belong  to  Henry  Paulus;  plaintiff  appealing 
from  so  much  of  the  Judgment  as  refused  to 
subject  land  in  the  hands  of  Herman  Lemke 
to  the  demand;  and  defendant  Paff  appealing 
from  80  much  of  the  judgment  as  held  his  in- 
testate liable  for  money  which  had  been  re- 
ceived by  him  as  trustee  for  Paulus  and  turned 
over  by  the  latter.  Reversed  on  defendan^e  ap- 
peal.   Affirmed  on  plaintijj^e  appeal . 

Statement  by  Marshall*  J.: 

This  cau8e  was  commenced  against  Jacob 
Paff  and  others.  Subsequently  he  died,  and 
the  cause  was  duly  revived  against  his  repre- 
sentative. The  complaint,  by  appropriate 
allegations,  sets  forth  that  in  March,  188S,  a 
cause  of  action  for  damages  accrued  to  Ed- 
ward Meier  against  defendant  Henry  Paulus, 
growing  out  of  negligent  treatment  by  ine 
latter  of  the  former  while  he  was  under  the 
care  of  Paulus,  as  superintendent  of  4he  Mar- 


Nora.— Express  adjudication  that  a  trustee  is  not  l  him  the  proceeds  of  the  trust  property  Is 
required  to  eearch  the  record  for  liens  on  the  in-    here  apparently  for  the  first  time, 
terest  of  the  cestui  que  truat  before  paying  over  to '  >^^  t 
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athon  county  poorhouse;  that  in  1886  an  ac- 
tion was  commenced  in  the  circuit  court  for 
Langlade  county,  Wisconsin,  to  recover  dam- 
ages for  such  negligent  treatment;  that  such 
action  was  prosecuted  in  the  circuft  court  and 
in  the  supreme  court  till  Judgment  was  finally 
rendered  in  Meier's  favor,  and  against  Paulus; 
that  the  Judgment  was  docketed  in  Langlade 
couDty  on  the  20th  day  of  Septemher,  1889, 
and  in  Marathon  county  on  the  26th  day  of 
September,  1889.  The  complaint  further  seU 
forth  that,  after  the  cause  of  action  accrued, 
defendant  Paff  contracted  to  sell  80  acres 
of  land  in  Marathon  county  to  Paulus  for  $10 
an  acre,  and  8  per  cent  interest  per  annum 
thereon  till  paid;  that  said  contract  was  made 
with  the  understanding  that  Paff  should  re- 
tain the  title,  in  order  to  hinder  and  delay  the 
satisfaction  of  Meier's  claim;  that  Paulus 
went  into  immediate  possession  of  the  land, 
and  thereafter,  on  the  21st  day  of  October, 
1890,  sold  40  acres  thereof  to  defendant 
Herman  Lemke  for  $500;  that  Paff  made  the 
requisite  conveyance;  and  Paulus  received  the 
consideration;  that  prior  thereto  10  acres  of 
the  land  were  sold,  the  conveyance  made,  and 
•coD8i(ieratlon  passed  in  the  same  manner;  that 
the  remainder  of  the  land  was  largelv  paid 
-for,  but  that  the  title  remained  in  Paff;  that 
such  dealing  was  pursuant  to  a  fraudulent 
agreement  and  purpose  to  defeat  Meier  in  the 
collection  of  his  claim  participated  in  by  both 
Paff  and  Lemke.  The  complaint  further  sets 
forth  that,  after  the  rendition  of  the  judg- 
ment, such  proceedings  were  duly  had  for  the 
•collection  thereof  that  plaintiff  was  appointed 
receiver  of  the  property  of  Paulus;  that  he 
then  brought  this  action  to  have  the  title  to 
the  land  decreed  to  have  been  in  Paulus  from 
the  date  of  his  contract  with  Paff,and  to  have 
the  deed  to  Lemke  declared  void  as  to  plain- 
tiff, or,  if  that  could  not  be  done,  for  Judg- 
ment for  damages  against  Paff.  The  de- 
fendants answerra,  putting  in  issue  all  allega- 
tions of  fact  made  to  charge  them  on  the 
ground  of  fraud.  The  trial  resulted  in  find- 
ing, among  other  things,  the  existence  of  all  the 
facts  alleged  in  the  complaint  respecting 
Meier's  claim,  Judgment,  and  the  appointment 
of  the  receiver;  also,  that  in  1884  or  1885  Paff 
made  a  verbal  contract  with  Paulus  to  sell  to 
the  latter  the  land  mentioned  in  ihe  complaint, 
for  the  price  there  alleged,  Paulus  to  have  the 
privilege  to  take  timber  therefrom  and  sell  the 
SHme.  paying  the  proceeds,  as  received,  to 
Paulus,  to  apply  on  the  purchase  money;  that 
Paulus  entered  upon  the  land,  made  improve- 
ments thereon,  and  paid,  of  the  purchase 
tnoney,  |400;  that  two  parcels  of  the  land 
were  sold,  deeded,  and  the  consideration 
passed  to  Paulus,  as  alleged  in  the  complaint, 
save  and  except  the  sum  of  $70  retained  by 
Paff.  for  interest,  out  of  the  first  sale  of  ten 
acres:  that  Paff  knew  at  the  time  of  the  sale 
1o  Lemke  of  the  judgment  against  Paulus,  and 
had  constructive  notice  of  the  docketing  of 
the  same  in  Marathon  county;  that  Lemke 
purchased  in  good  faith,  without  notice  that 
Paulus  bad  anv  interest  in  the  land.  The  ef- 
fect of  the  findings  on  this  point  is  that 
Lemke  supposed  Paulus  was  merely  acting  as 
agent  of  Paff  in  making  the  sale.  The  court 
further  found  that  Paulus  had  an  enforceable 
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contract  for  the  land  at  the  time  Meier's  Judg* 
ment  was  docketed  In  Marathon  county;  that 
such  Judement,  from  that  time,  was  a  lien 
thereon,  that  plaintiff  was  not  entitled  to  any 
relief  against  Lemke;  that  Paff  was  liable  to 
account  to  plaintiff  for  the  $500  received  | 
from  Lemke,  and  was  liable  for  costs;  and 
that  Lemke  was  entitled  to  costs  against 
the  plaintiff.  Exceptions  were  filed  sufficient 
to  preserve  for  review  the  questions  considered 
in  the  opinion.  Judgment  was  entered  ac- 
cording to  the  findings.  Plaintiff  appealed 
from  that  part  of  the  judgment  decreeing 
Lemke  a  purchaser  in  good  faith,  without  no- 
tice of  Paulus's  interest  in  the  land,  and  from 
the  judgment  for  costs  in  Lemke's  favor. 
Defendant  Paff  appealed  from  the  judgment 
against  him  for  |500  and  costs. 

MewTM,  Silverthonit  Hurley*  Rran»  4k 
Jonea*  for  appellant: 

The  agreement  between  Paulus  and  Paff  for 
the  purchase  of  the  80  acres  was  in  and  by  its 
terms  executory. 

The  contract  was  void  for  uncertainty.  It 
could  not  be  enforced  in  equity  by  either  Paff 
or  Paulus;  plaintiff  can  have  no  greater  right 
than  Paulus  had. 

Bout  V.  Godfrey,  88  N.  Y.  609;  FeVUM%  t. 
Z«tfM,  65  Ala.  848,  89  Am.  Rep.  1;  SmUlie  v. 
Qtttn/i,  90  N.  Y.  498;  WiUiams  v.  Stewart,  25 
Minn.  516;  mehols  v.  WiUiamB,  22  N.  J.  £q. 
68;  P&tU  V.  Whitehead,  20  N.  J.  Eg.  60;  Port 
JervU,  Jf.  dbN,  T.  R.  Co.  v.  New  York,  L.  E. 
A  TT.  B.  Co.  82  N.  Y.  8.  R.  859;  EdieKal  BuU 
lion  Co.  V.  Columbia  OM  Min,  Co.  87  Va.  641; 
Brundige  v.  Blair,  48  Kan.  864;  Bom  v.  AlUn, 
45  Kan.  231,  10  L.  R.  A.  885;  Bogen  v.  Wolfe, 
104  Mo.  1;  Bickford  v.  Bavii,  11  Fed.  Rep.  549; 
Pullman  Palace  Car  Go.  v.  Texas  A  P.  B.  Co. 
11  Fed.  Rep.  6?5:  Butland  Marble  Co.  v.  Bip- 
ley,  77  U.  8.  10  Wall.  856.  19  L.  ed.  960;  Ket^ 
daU  V.  Almy,  2  Sumn.  278;  Barr  v.  LapeUy, 
14  U.  8.  1  Wheat.  151,  4  L.  ed.  68:  Carr  v. 
Duval,  89  U.  8.  14  Pet  88, 10  L.  ed.  864;  Bur- 
nett V.  KuUak,  76  Cal.  585;  Diamond  State 
Iron  Co.  V.  Todd,  6  Del.  Ch.  168. 

From  the  fact  that  Paulus  had  paid  $400 
voluntarily, — that  Is,  paid  it  to  Paff  without 
being  under  any  legal  promise  or  obligation  to 
do  so,— did  he  thereby  become  entitled  to  en- 
force the  specific  performance  of  this  contract 
to  the  extent  of  such  payment? 

Paulus's  remedy  is  to  sue  for  the  $800  in  an 
action  for  money  bad  and  received.  He  had  a 
claim  against  Paff  for  $800.  Paff  was  owing 
him  that  sum.  If  Paff  refused  to  pay  it  to 
him  on  demand  his  proper  and  his  only  remedy 
was  an  action  for  the  money. 

Tucker  v.  Grover,  60  Wis.  288;  Thomae  T. 
Sowardi,  25  Wis.  681;  Northwestern  U,  Packet 
Co.  V.  Shaw,  87  Wis.  655, 19  Am.  Rep.  781. 

Possession  to  be  notice  must  be  open,  visible, 
exclusive,  and  unambiguous. 

Elyy.  TFt7<»a?,  20  Wis.  524,  91  Am.  Dec. 486. 

Mesere.  Mylrea,  Marehetti*  4k  Bird*  for 
respondents: 

There  was  no  claim  made  that  Lemke  had 
either  actual  knowledge  or  actual  notice. 

Lemke  made  all  the  inquirv  he  would  have 
made  and  learned  all  he  could  have  learned  by 
inquiry,  even  if  he  had  sufiicient  notice  to  re- 
quire It.    Lemke  could  have  done notbingf ur-   t 
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ther  to  guard  against  latent  equitiea.  Paulus 
aaid  the  land  belonged  to  Faff;  Pall  said  the 
land  was  his. 

Since  the  inquiry  was  as  a  matter  of  fact  un- 
availing, bis  title  as  an  innocent  purchaser, 
free  from  the  lien  of  this  Judgment  must  be 
confirmed. 

Williamson  v.  Brtnen,  15  N.  Y.  854;  Boger 
T.  Jones,  8  N.  H.  264:  Thompson  v.  Pioclie,  44 
Cal.  508;  Fair  v.  SUvenot,  29  Cal.  486;  16  Am. 
&  Eog.  Enc.  Law,  p.  800,  805;  Wade,  Law  of 
Notice,  §  286. 

Maamhall,  J.,  delivered  the  opinion  of  the 
court: 

The  first  question  in  order  in  the  discussion 
of  this  case  is.  Was  the  contract  between  Jacob 
Paff,  deceased,  and  Henrv  Paulus  so  far  ex- 
ecuted as  to  render  it  enforceable  in  equity? 
It  does  not  appear  that  there  is  any  cootro- 
versy  respecting  what  the  contract  was  in 
fact  The  only  objection  raised  to  its  en- 
forcement appears  to  be  that  it  was  indefinite 
in  respect  to  the  time  of  payment  for  the  land. 
The  price  per  acre  was  agreed  upon.  The 
vendee  was  put  in  possession  of  the  premises, 
and  he  continued  in  such  possession  from  the 
making  of  the  contract,  in  1884  or  1885,  down 
to  the  commencement  of  this  action.  In  the 
meantime  he  made  improvements,  and  paid 
half  the  purchase  monev.  No  time  being  spec- 
ified for  payment  of  the  purchase  money,  it 
was  payable  on  demand.  Therefore  there 
was  no  element  of  uncertainty  in  that.  The 
rule  is  that  part  payment  of  the  purchase 
money,  and  delivery  of  possession  of  one  of 
the  parcels  of  land  included  in  the  parol  con- 
tract, are  sufficient  to  enable  the  purchaser  to 
enforce  specific  performance  as  to  all  the  parcels. 
Jones  V.  Pease,  21  Wis.  645;  School  Diet:  No, 
S  V.  Mado(m,^Yf\A,  79;  Brandeisy.  Neustadtl, 
18  Wis.  142;  DocUr  v.  BeUberg,  65  Wis.  415. 
It  follows  that  the  conclusion  of  the  trial 
court  on  this  branch  of  the  case  cannot  be 
disturbed. 

Paulus,  being  the  equitable  owner  of  the 
land,  the  Judgment  against  him  attached,  as 
ft  lien  on  such  interest,  food  as  against  all 
persons  except  purchasers  In  good  faith  with- 
out notice,  as  soon  as  the  same  was  docketed 
in  Marathon  county.  The  trial  court  found 
that  Lemke  purchased  and  paid  for  the  40 
acres  without  notice  that  Paulus  had  any  in- 
terest therein,  and  in  good  faith  believing  that 
the  land  belonged  to  Paff;  therefore,  that  be 
took  title  thereto  under  the  Paff  deed,  dis- 
charged from  the  lien  of  the  judgment.  The 
findings  of  fact,  in  that  regard,  appear  to  be 
sustaiued  by  the  evidence.  Therefore  the 
conclusion  of  law  based  thereon  followed  as  a 
matter  of  course.  The  important  question  to 
be  determined  is  whether  Paff  is  responsible 
or  not  for  the  purchase  money  paid  to  him  by 
Lemke  and  turned  over  to  Paulus.  So  far, 
at  least,  as  the  purchase  money  had  been 
paid  to  Paff  on  his  contract  with  Paulus,  he 
held  the  title  to  the  land  as  trustee  for  those 
beneficially  interested,  first  as  trustee  lor 
Meier,  who  was  entitled  to  first  lien  thereon 
under  his  judgment,  then  for  Paulus,  the 
equitable  owner,  subject  to  such  judgment. 
wins'ow  V.  OoweU,  32  Wis.  639;  Church  v. 
Smith,  89  Wis.  492,  If  actual  notice  of  the 
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existence  of  the  judgment  had  been  brooglK 
home  to  Paff  prior  to  the  conveyanoe  to 
Lemke,  the  relation  between  bim  and  tlK 
judgment  creditor  would  have  been  precisely 
the  same  as  in  Church  v.  Smith,  though  created 
in  a  somewhat  different  manner.  There  this 
court  held  that  the  cestui  que  truU  had  such 
an  interest  in  the  land  that  he  waa  endiled  to 
come  into  a  court  of  equity  and  enforce  the 
execution  of  the  trust.  Such  is  reallv  the 
nature  of  this  action  as  between  plaintiff  and 
Paff.  It  was  to  enforce  a  trust,  or,  if  the 
trust  could  not  be  en  forced,  by  reason  of  a  vi- 
olation of  duty  on  the  part  of  the  trustee^ 
then  for  damages  for  such  violation,  and  it 
was  and  is  governed  by  the  law  respecilDg 
that  subject.  The  damages,  if  any,  for  which 
Paff  was  liable  to  plaintiff,  representing  the 
judgment  creditor,  grew  out  of  some  vioTatioo 
of  duty  on  the  part  of  the  former  which  be 
owed  to  the  latter.  The  transfer  of  the  40 
acres  to  Lemke,  a  bona  fide  purchaser  for 
value,  without  notice,  and  the  payment  of  the 
consideration  to  Paff,  were  effectual  to  re- 
move the  lien  of  the  judgment  from  that  part 
of  the  land.  The  same  act  that  removed  the 
lien  from  the  land  transferred  auch  lieo  to 
the  fund  in  the  hands  of  the  trustee,  under  the 
general  rule  that  no  change  in  form  of  the 
trust  property  effected  by  the  trustee  will  im- 
pede the  rights  of  the  beneficial  owner  to  remch 
it  and  to  compel  its  transfer,  provided  it  cao 
be  identified  as  a  distinct  fund.  If  the  pro- 
ceedings had  been  instituted  against  Paff  to 
charge  him  as  trustee,  while  he  retained  the 
txmdi  in  his  hands,  obviously  he  would  have 
been  liable  to  account  for  it;  and  if  it  were 
found  that,  with  notice  of  the  existence  of  the 
judgment,  he  parted  with  the  fund,  he  would 
have  been  liable  to  respond  in  damagea  as  for 
a  breach  of  trust.  2  Pom.  Eq.  Jur.  ]058: 
Laihrop  v.  Bampton,  81  Cal.  17.  89  Am.  Dec 
141;  3  Story,  Eq.  Jur.  1232.  The  difficulty  in 
this  case  grows  out  of  the  fact  that  Paff  did 
not  know  of  the  judgment  lien  when  the 
transaction  with  Lemke  took  place.  The  juds:- 
meot  had. been  docketed,  but  that  fact  waa  not 
known  to  Paff,  and  the  court  expressly  acquits 
him  of  participation  in  any  fraudulent  scheme 
to  defeat  the  collection  of  the  judgment;  hence 
there  is  no  principle  of  law  upon  which  he  can 
be  held  liable  in  damages  for  a  breach  of  truai. 
unless  the  law  is  that  one  so  circumstaoced  is 
required,  before  paying  the  money  received 
from  the  vendee  to  the  equitable  owner,  io  ex- 
amine the  records  and  to  investigate  respecting 
whether  there  is  any  lien  upon  the  land  or  nou 
No  duty  can  exist  without  knowledge  of  the 
fscts,  or  knowledge  sufficient,  at  least,  to  put 
one  on  inquiry  which  will  lead  to  a  discovery 
of  the  facts,  upon  which  such  duty  rests.  The 
rule  respecting  the  subject  is  laid  down  with 
clearness  in  Freem.  Judgm.  §  849,  aa  fbllowai 
'*If  the  trustee  sells  and  conveys  the  land  clear 
of  the  lien,  the  proceeds  of  the  sale,  while  in 
his  bands,  are  subject  to  the  lien.  But  he  is 
not  bound  to  search  the  records,  and  therefore 
is  relieved  from  all  liability  if.  without  any 
knowledge  of  the  existence  of  any  judgment, 
[on  the  property],  he  pays  over  the  surplus 
without  regard  to  the  lien.**  This  seema  to 
accord  with  reason  and  common  sense,  when 
applied  to  the  practical  affaifs  of  Jife^  ^If  8uci> 
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be  DOt  the  Uw,  then,  as  before  stated,  in  ef- 
fect, DO  trustee  of  the  title  to  land  is  safe  Id 
ezecuiiog  his  trust  by  selliog  the  interest  of  the 
c€9tui  que  truHt  by  autfaoritv  of  the  latter,  and 
partiDg  with  the  proceeds  for  bis  beoeflr.  with- 
nut  searcbiDff  the  records  for  iDformatioD  re- 
specting aDY  judgment  Heu  that  may  rest  od 
the  equitable  interest  of  the  beneficial  owner; 
and  If  he  sells  such  interest,  with  or  without 
notice  of  such  Judgment  lien,  if  one  exists;  he 
Is  liable  to  account  to  the  Judgment  creditor, 
or  to  respond  to  him  in  damages,  as  for  an 
abuse  of  trust.  We  may  safely  venture  the 
assertion  that  no  authoritj  can  be  found  any- 
Tvhere  to  charge  a  person  as  trustee  of  a  fund 
after  he  has  parted  with  it,  or  to  hold  him  per- 
Boually  liable  in  damages  for  a  breach  of  trust, 
without  bringing  home  to  him  knowledge  of 
the  existence  of  the  trust  relation  to  which  he 
Is  a  party,  before  the  a1  leged  breach .  The  quea- 
tion  under  consideration  was  expressly  decided 
In  Cook  V.  DiUon,  9  Iowa.  407,  74  Am,  Dec. 
854,  in  the  following  language,  in  substaDce: 
IdoDey  that  comes  into  the  hands  of  a  trustee 
under  such  ctrcumstancea  is  subject  to  the  lien 
of  the  judgment,  and  such  lien  is  enforceable 
In  equity:  but,  if  the  money  ia  paid  over  with- 
out knowledyee  of  the  lien,  the  trustee  will  not 
have  to  account  for  it  a^in,  or  to  be  under 
aDy  liability  therefor.  It  Is  not  his  duty  to 
search  aud  make  iDqniry  re8pect4Dg  the  exiat- 
eDce  of  such  lien,  but  it  devolyes  upon  the  per- 
son holding  the  lien  to  giye  notice  of  and  en- 
force it. 

Applying  the  foregoiDg  to  this  case,  the  judg- 
meot  against  Paff  for  $500^  received  from 
licmke  aDd  paid  over  to  Paulus  iu  ignoraDce 
of  the  lien  of  the  judgment  is  inequitaDle  and 
opposed  to  well-established  principles  of  law. 
The  learned  circuit  judge  fell  into  the  error  of 
holding  that  Paff  committed  a  breach  of  duty 
-which  he  owed  to  the  Judgment  creditor,  by 
assuming  that  the  mere  docketing  of  the  Judg- 
ment charged  the  former  with  notice  of  it. 
The  docketing  of  a  judgment  is  not  notice,  at 
common  law,  to  anybody  dealing  with  the 
judgment  debtor.  Kerr,  Fraud  a  Mistake. 
267.  And  certainly  it  is  not  by  any  statute  of 
this  state.  With  that  element  out  of  the  case, 
Paff  stands  entirely  innocent  of  any  wrong  to 
the  judgment  creditor,  Meier.  The  learned 
circuit  judge  so  found,  in  the  following  words, 
vvbich  we  quote  from  his  opinion:  ''I  acquit 
Mr.  Paff  of  any  fraudulent  motive  or  intent, 
or  of  an^  design  to  assist  Paulus  in  defrauding 
his  creditors."  As  it  appears  from  the  record 
that  Paff  made  no  defense  in  the  court  below 
to  the  enforcement  of  the  contract  between  him 
and  Paulus,  so  as  to  render  the  ludgment  an 
effectual  lien  upon  the  remaining  land,  the 
judgment  against  him  for  costs,  as  well  as  for 
the  damases,  must  be  reversed,  and  judgment 
be  entered  in  the  court  below  in  bis  favor  for 
costs. 

On  the  appeal  of  WiUiam  A.  Paf,  eu  executor, 
etc, ,  the  judgment  of  the  court  below,  for  $600 
and  coets,  u  reverted;  and  on  the  appeal  of  O. 
D.  Bartz,  ae  receiver,  the  judgment  of  the  court 
bOow  in  fator  of  Herman  Lemke  ie  affirmed. 
The  cause  is  remanded,  with  directions  to  ren- 
der judement  in  accordance  with  this  opinion, 
in  favor  of  William  A.  Paff,  as  executor, 
against  G.  D.  Bartz,  receiver,  for  coats  to  be 
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taxed  according  to  law.  Coats  are  awarded 
against  the  receiver,  in  this  court,  on  both  ap- 
peals. 

Cassoday*  Ch.  J.,  concurring: 
I  concur  in  the  reversal,  but  not  in  the  rea- 
sons given  therefor,  nor  the  mandate  of  the 
court.  It  appears  from  the  findings  of  the  trial  f 
court,  in  effect,  that  the  judgment  recovered 
against  Paulus.  and  docketed,  as  mentioned  in 
the  opinion  filed,  was  for  $2,621.45;  that,  prior 
to  the  commencement  of  this  action,  execution 
was  Issued  thereon  to  the  sheriff  of  Marathon 
county,  and  by  him  returned  wholly  unsatis- 
fied; that  the  plaintiff  was  duly  appointed  re- 
ceiver, and  thereupon  filed  this  creditors'  bill; 
that,  as  early  as  1885,  Paulus  entered  upon  the 
land  in  Question,  cut  timber  and  firewood 
thereon,  cleared  8  or  4  acres,  built  a  fence 
around  the  clearing,  built  a  small  building  on 
said  land  in  which  to  stable  his  horses,  and 
paid  taxes  on  said  land  from  ^ear  to  year,  as 
the  same  became  due;  that,  prior  to  1889,  Pau- 
lus had  paid  to  Paff,  from  time  to  time,  the 
sum  of  $400  on  the  purchase  price  of  the  land, 
besides  some  interest;  that  July  27,  1889,  Pau. 
lus  sold  10  acres  of  the  land  to  one  Zeich  for 
$800,  and,  by  agreement  with  Paulus.  Paff 
deeded  the  10  acres  to  Zeich,  and  $70  of  thia 

Surchaae  price  was  paid  to  Paff  upon  interest 
ue  upon  the  contract,  and  the  remainder  was 
used  by  Paulus  to  pay  notes  upon  which  Paff 
was  an  indorser.  given  in  part  for  money  used 
by  Paulus  in  carrying  on  the  Meier  litigation,  ' 
and  was  so  known  by  Paff;  that,  when  Paff 
conveyed  the  40  acres  to  Lemke,  the  said 
"Lemke  paid  to  said  Paff  the  sum  of  $500,"  as 
the  purchase  price  thereof,  *' which  money  was 
by  said  Paff  turned  over  to  .  .  .  Paulus;** 
that  Paff  then  and  there  elected  to  hold  the  bal- 
ance of  the  purchase  money  due  him  from 
Paulus  against  the  remaiDing  80  acres  of  the 
land,  instead  of  taking  it  out  of  the  $500 so  re- 
ceived by  him  from  Lemke;  that  at  that  time 
there  was  due  from  Paulus  to  Paff,  upon  the 
purchase  price  of  said  land,  only  the  sum  of 
$400  and  interest  from  June  14,  1889;  that, 
from  a  time  prior  to  the  rendition  of  said  judg- 
ment, Paulus  was  insolvent,  and  had  no  prop- 
erty, real  or  personal,  out  of  which  said  judg- 
ment could  he  satisfied,  except  the  interest  he 
had  in  the  lands  mentioned,  and  that  these  facta 
were  known  to  Paff,  who  knew  of  the  exist- 
ence of  the  suit  by  Meier  against  Paulus,  and 
what  it  was  for,  and  the  rendition  of  the  judg- 
ment therein,  about  the  time  it  was  entered, 
and  had  constructive  notice  of  the  docketing 
of  said  Judgment  in  Marathon  county  at  the 
date  thereof. 

Our  statute  declares  that  "every  such  Judg- 
ment, when  so  docketed,  shall,  for  a  period 
expiring  ten  years  from  the  date  of  the  rendi- 
tion thereof,  be  a  lien  on  the  real  property  in 
the  county  where  the  same  is  docketed,  except 
the  homestead,"  etc.,  of  ''every  person  against 
whom  such  Judjrment  shall  be  rendered  and 
docketed  and  which  he  may  have  at  the  time 
of  docketing  thereof  in  the  county  in  which 
such  real  estate  is  situated,  or  which  he  shall 
acquire  at  any  time  thereafter  within  said 
period  of  ten  years."  Rev.  8tat.  %  2902;  Moor^ 
V.  Smead,  89  Wis.  567.  The  statute  also  de- 
clares that  **the  word  'land'  or  'landaT^nd  ti^Tp 
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words  'real  estate'  and  'real  property/  shall  be 
construed  to  include  lands,  tenements,  and 
hereditaments,  and  all  rights  thereto,  and  in- 
terests therein."  Sanborn  &  Berry  man.  Anno. 
Stat,  subdiv.  0.  §  4971.  The  statute  thus  mak- 
ing the  Judgment  a  lien  uses  substantially  the 
same  language  as  the  statute  skiving  a  meoban- 
ic's  lien.  Rev.  Sut  g  88l4.  Paulus,  being 
thus  in  the  possession  of  the  70  acres  at  the 
time  of  the  rendition  and  docketing  of  the 
Judgment  against  him,  and  having  previously 
made  valuable  improvements  thereon,  and 
paid  one  half  of  the  purchase  price  and  in- 
terest, as  mentioned,  thereby  became  the  legal 
owner  of  a  substantial  interest  in  the  land, 
whereby  he,  or  anyone  succeeding  to  his  in- 
terest in  the  land,  might  have  compelled  Paff 
to  specifically  convey  the  remaining  title  upon 
payment  of  the  unpaid  purchase  price.  That 
such  specific  performance  might  have  been  en- 
forced is  conceded  in  the  opinion  filed,  and  au 
thorities  are  there  cited  in  support  of  the 
proposition.  See  also  Me  Whinne  v.  Martin,T7 
Wis.  182;  Wall  v.  Minneapolis,  St.  P.  A  8.  8, 
Jf.  R,  Co.  86  Wis.  57,  68,  and  cases  there  cited. 
The  reason  for  the  rule  is  that  by  such  posses- 
sion, payment,  and  improvements,  the  contract 
ceased  to  be  executory  merely,  and  became  so 
far  executed  as  to  operate  as  a  fraud  on  the 
vendee  to  allow  the  vendor  to  repudiate  the 
same,  and  hence  he  is  estopped  from  doing  so. 
Ibid, 

The  question  recurs  whether,  under  our  stat- 
utes, the  Judgment  so  docketed  became  a  lien 
upon  such  interest  of  Paulus  in  the  land.  The 
opinion  filed  seems  to  go  upon  the  theory  that 
the  title  to  the  land  was  wholly  in  Paff,  who 
held  the  same  in  trust  for  Paulus.  and  those 
rightfully  claiming  under  him,  and  that  Paulus 
had  a  mere  equitable  interest  in  the  land,  to 
which  the  judgment  did  not  attach  as  a  lien, 
and  which  could  be  enforced  only  against  those 
having  actual  knowledge,  not  only  of  the  exist- 
ence of  the  judgment,  but  that  it  had  been 
docketed.  Upon  that  theory,  it  is  difficult  to 
perceive  why  actual  knowledge  of  the  rendition 
of  the  Judgment  should  be  less  potential  in 
equity  than  actual  knowledge  of  such  docket- 
ing. While  the  relation  of  vendor  and  vendee 
may  be  as  indicated  where  the  contract  is 
purely  executory,  and  no  provision  is  made  as 
to  the  time  when  the  title  shall  pass,  and  hence 
where  the  vendor  is  actually  or  presumptively 
in  the  possession  of  the  land,  yet,  in  my  Judg- 
ment, it  has  no  application  to' the  facts  found 
in  the  case  at  bar.  28  Am.  &  £ng.  Enc.  Law, 
pp.  105-122.  As  indicated,  the  principles  of 
law  governing  this  case  are  those  applicable  to 
a  case  where  the  vendee  has  for  several  years 
been  in  the  actual  possession,  made  valuable 
improvements,  and  paid  a  considerable  portion 
of  the  purchase  price.  The  rule  is  elementary 
that:  *'If  the  vendee  is  in  possession,  he  is 
treated  as  owner  of  the  property.  He  may 
mortgage  it  or  create  an  easement  upon  it. 
The  estates  or  rights  thus  created  are  com- 
plete as  against  himself,  but  are  liable  to  be 
defeated  by  the  assertion  of  the  vendor's  rights, 
if  they  have  been  infringed  upon."  28  Am, 
&  Eng.  Enc.  Law,  p.  122,  and  cases  there  cited. 
A  learned  author  cited  by  my  Brother  Mar- 
shall in  the  opinion  filed  says:  '*We  have 
already  shown  that  the  lien  of  a  Judgment  at- 
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taches  to  the  real  as  contradistinguished  from 
the  apparent  interest  of  the  Judgment  debtor. 
It  follows  from  this  rule  that  upon  the  re- 
covery and  docketing  of  a  judgment  against 
a  vendor  or  a  vendee,  the  interest  which  may 
pass  by  any  sale  made  to  render  such  lien 
available  will  be  govern^,  if  the  lien  is  against 
the  vendee,  by  the  proportion  of  the  purchase 
money  paid  by  him;  and  if  it  is  against  a 
vendor  who  retains  the  legal  title,  by  the 
portion  of  purchase  money  remaining  un- 
paid. In  other  words,  the  purchaser  under  a 
lien  against  a  vendee  will  be  entitled  to  a  con- 
veyance from  the  vendor  upon  precisely  the 
same  terms  which  would  have  been  open  to  the 
vendee  under  his  contract;  and  a  purchaser 
under  a  lien  against  a  vendor  will  be  compelled 
to  make  a  conveyance  to  the  vendee  upon  pre- 
cisely the  same  terms  upon  which  the  vendor 
could  have  been  compelled  to  convey.  In  all 
cases  a  purchaser  at  a  sale  under  a  Judgment 
succeeds  to  the  rights  and  responsibilities  of  the 
Judgment  debtor,  and  to  no  other."  Fr^em. 
Judgm.  §  868,  where  numerous  adjudications 
are  cited  in  support  of  the  propositions.  This 
court  has  repeatedly  sanctioned  the  principles 
thus  stated.  Van  Camp  v.  Peerenboom,  14 
Wis.  66;  Bates  v.  CampUl,  25  Wis.  618;  Coe 
V.  Manseau,  62  Wis.  81;  LiUie  v.  Dunbar,  62 
Wis.  198;  QaUotoaff  v.  Hamilton,  68  Wis.  651. 
See  also  Noyes  v.  EaU,  97  U.  S.  84,  24  L.  ed. 
909;  Floud,  v.  Harding,  28  Gratt.  401;  Jack- 
son,  8tone,  v.  SeoU,  18  Johns.  94;  Jackson, 
Cary,  v.  Parker,  9  Cow.  78;  Sancf  v.  Oarner, 
75  Iowa,  811;  Pugh  v.  Good,  8  Watte  &  8.  56, 
87  Am.  Dec.  584.  Thus,  in  Van  Camp  v. 
Peerenboom,  14  Wis.  66,  it  was  held,  in  etfect, 
that  where  a  person,  having  a  C3ntract  for  the 
purchase  of  land,  under  which  he  had  gone 
into  possession,  conveyed  the  land  by  warranty 
deed,  with  covenant  of  seisin,  his  grantee  ac- 
quired an  interest  in  the  land  which  was  sub- 
ject to  the  lien  of  a  judgment  against  him,  and 
to  a  sale  on  execution,  even  where  such  grantee 
had  conveyed  back  to  his  grantor,  who  there- 
upon contracted  to  convey  to  the  respondent 
In  that  case  Mr.  Justice  Cole  said:  '*The  stat- 
ute made  the  judgment  a  charge  upon  the  real 
estate  belonging  to  Ansel mus  at  the  time  of  iu 
rendition,  and  the  words  'real  estate'  are  very 
comprehensive,  sufficiently  so  to  include  bis 
interest  acquired  by  the  conveyance  from  the 
appellant.*'^  And  he  there  cites  cases  from 
New  York  to  the  effect  "that  even  possession 
of  lands  is  an  interest  which  may  be  sold  on  an 
execution  against  the  possessor, ''and  "also  that 
a  person  in  the  possession  of  land  under  a  con- 
tract for  the  purchase  and  sale  of  it,  had  an  in- 
terest therein  which  might  be  sold  on  execu- 
tion," except  where  the  statute  otherwise 
enacted.  In  some  of  the  cases  cited,  bare 
possession  was  held  to  constitute  an  interest  in 
lands  sufficient  to  sustain  ejectment  against  a 
mere  wrongdoer.  In  Coe  v.  Manseau,  62  Wis. 
81,  it  was  held,  that  "actual  possession  of  the 
vendee  under  an  unrecorded  contract  for  the 
sale  of  land  is  sufficient  to  put  all  persons  upon 
inquiry  as  to  his  right,  and  they  are  chargeable 
with  that  knowl^ge  of  the  vendor's  title 
which  they  would  have  obtained  by  such  in- 
quiry." Church  V.  Smii?i,  89  Wis.  492,  cited 
in  the  opinion  filed,  is  not  in  conflict  with,  but 
supports,  the  views  here  expressed.    It  was 
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there  beld,  in  effect,  that  the  vendor  in  sucb 
contract  "holds  the  legal  title  as  security  for 
the  unpaid  purchase  money,"  and  that,  if  he 
transfers  to  another  the  notes  given  for  such 
unpaid  purchase  price,  be  still  '* holds  the  legal 
title  in  trust  for  the  security  of  bis  assignee." 
The  judgment  in  the  case  at  bar  was,  under 
our  statute,  a  lien  at  law  upon  Paulus's  interest 
and  right  to  the  70  acres,  subject  only  to  the 
payment  of  the  balance  of  the  purchase  money, 
which,  as  found,  was  less  than  $500.  Lemke. 
as  a  bona  fide  purchaser,  was  held  to  have  ob- 
tained title  to  the  40,  relieved  of  the  Hen,  be- 
cause the  possession  of  Paulus  of  that  40  was 
not  open  and  notorious.  But  neither  Paulus 
nor  Fair,  nor  both  of  them  together,  could  di- 
minish sucb  interest  and  rights  acquired  by  the 
plaintiff  by  virtue  of  such  nen.  When  Lemke 
paid  the  $500  to  Faff,  as  found  by  the  trial 
court,  it  necessarily  operated  as  full  payment 
of  all  there  was  due  to  bim  from  Paulus  on  the 
contract,  and  left  the  ludgment  a  lien  on  the 
remaining  80  acres,  free  from  any  further 
claim  on  the  part  of  Faff. 

Rehearing  denied. 


E.  B.  BELDEN,  County  Judge,  Reipt^ 

V, 

Henry  W.    HURLBUT  et  al..  Impleaded, 
AppU, 

(94  Wis.  80S.) 

1«  Ob«  who  al^Bfl  Ml  ■ure^y  a  probate 
bond*  and  delivers  it  to  the  a^nt  of  the 
principal  with  aothing  oo  its  faoe  to  iodicate 
that  other  sureties  are  to  be  obtained,  will  not, 
af  ler  it  has  been  delivered  to  the  probate  Judfre, 
who  has  no  notice  of  the  omission  to  obtain  the 
other  sureties,  be  permitted  to  defeat  bis  lia- 
bility on  it,  by  contending  that  it  was  not  to  be 
delivered  without  the  addition  of  the  names  of 
other  persons  assuredes  to  it, 

8«  Afltrmanee  of  a  Judgment  in  fhvor  of 
a  eoiinty  Judg^  upon  a  probate  bond  will  not 
be  preyented  by  the  fact  that  bis  interest  has 
been  transferred  and  the  estate  settled,  since  the 
rffrhts  of  the  transferee  may  be  protected  by 
tbe  trial  court. 

S.  AArmaiiee  of  a  Jod^^ment  on  a  pro- 
bate bond  for  the  IVill  amount  will  not  be 
preyeoted  by  the  fact  that  some  of  the  sureties 
have  paid  their  proportion  of  tbe  Judgment,  since 
that  fact  occurring  after  Judgment  cannot  be 
considered  by  tbe  appellate  couru 

(December  16, 1886.) 

APPEAL  by  defendants  Huribut  and  John- 
son from  a  Judgment  of  the  Circuit  Court 
for  Racine  County  in  favor  of  plaintiff  in  an 
action  brought  to  enforce  the  alleged  liability 
of  defendants  as  sureties  on  a  bond.  Affirmed, 

Statement  by  Winslow,  J.: 

This  is  an  action,  brought  by  the  county 
udge  of  Racine  county,  under  subdiv.  4, 
g  4014,  Rev.  Stat  to  recover  for  breach  of  two 


Nora— As  to  the  lia  bility  of  a  su  rety  on  a  bond  de- 
livered without  bis  consent  when  it  purported  to  be 
Biirned  by  the  principal,  see  Gk>odyear  Dental  Vul- 
canite Co.  V.  Bacon  (MasBj  8  L.  B.  A.  486w 
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administration  bonds.  The  facts  In  the  case, 
which  are  undisputed,  or  found  by  tbe  court: 
upon  ample  evidence,  are  briefly  as  follows^ 
One  Alexander  Bugbee  died  in  September, 
1804,  intestate,  in  the  city  of  Racine,  leaving 
an  estate  amounting  to  more  than  $100,000, 
and  leaving  surviving  him  as  his  heirs  at  law 
his  widow,  Lavinia  Bugbee,  and  four  children,  . 
Emma,  Ida,  Walter,  and  Carrie,~the  last  two 
of  said  children  being  minors.  On  the  lOtb 
day  of  November,  1804,  one  David  Spencer 
was  appointed  administrator  of  the  estate, 
and  filed  his  bond  as  such  administrator  in  the 
sum  of  $70,000,  which  bond  was  signed  by  the 
widow,  Lavinia,  and  the  two  adult  children, 
Emma  and  Ida,  as  sureties.  On  tbe  14th  dav 
of  November,  the  court,  deeming  the  bond  al- 
ready given  inade<]unte,  made  an  order  requir- 
ing Spencer  to  givmg  an  additional  bond^ith 
sureties.  In  the  penal  sum  of  $110,000.  Upon 
the  making  of  this  order,  Spencer,  who  had 
already  entered  upon  his  duties,  procured 
from  the  county  Judge  an  administration  bond 
in  tbe  usual  form,  which  was  filled  out.  ex- 
cept that  tbe  spaces  for  the  names  of  the  sure- 
ties were  left  blank,  and  took  it  to  one  E.  C. 
Deane,  the  cashier  of  a  bank  at  Racine,  and 
requested  him  to  procure  the  signatures  of 
sufficient  sureties.  Mr.  Deane  undertook  to 
procure  the  signatures  of  sufficient  sureties 
from  among  the  directors  of  the  bank,  the  un- 
derstanding being  that  the  moneys  of  the  estate 
were  to  be  deposited  in  his  bank.  In  pursuance 
of  this  arrangement  Messrs.  O.  R.  Johnson  and 
H.  W.  Huribut,  who  were  directors  of  the  bank, 
signed  the  bond  as  sureties,  and  left  it  with 
Mr.  Deane,  with  the  understanding  that  he 
was  to  obtain  the  signatures  of  the  other  di- 
rectors of  the  bank  before  delivering  it.  Be- 
fore obtaining  any  other  signatures,  however, 
the  county  judge  called  upon  Mr.  Deane  and 
obtained  the  lx)nd  without  knowledge  of  any 
condition  affecting  in  any  way  its  validity, 
filed,  and  approved  it.  '  Mr.  Spencer  pro- 
ceeded to  administer  the  estate  for  about  a 
year,  when,  upon  proceedings  duly  bad,  he 
was  removed  by  the  county  court,  and  one  C. 
R.  Carpenter  appointed  administrator  de  bo- 
nis nan.  Upon  the  accounting  before  the 
county  court  after  his  removal,  it  was  found 
and  adjudged  that  Mr.  Spencer  had  failed  to 
account  for  $6,340.40,  which  amount  he  was 
ordered  to  pay  over  to  the  administrator  ds 
bonis  non.  Upon  his  failure  to  comply  with 
this  Judgment  this  action  was  brought  jointly 
against  the  sureties  upon  both  bonds.  After 
the  commencement  of  the  action  Mr.  Johnson 
died  testate,  and  the  appellants  Emily  John- 
son and  others  were  duly  appointed  and  have 
qualified  as  executors  of  his  last  will  and  testa- 
ment Upon  these  facts  Judgment  was  ren- 
dered against  the  three  sureties  upon  the 
first  bond  and  against  Mr.  Huribut  and  the  ex- 
ecutors of  Johnson  for  the  entire  amount  of 
Spencer's  deficit,  with  costs.  From  this  judg- 
ment, Huribut  and  the  executors  of  Johnson 
appealed. 

Mr.  Thomas  M.  Keamej*  for  appel- 
lants: 

The  plaintiff  failed  to  show  title  to  the  bond 
PT prilled  by  O.  R,  Johnson  and  Henry  W. 
Huribut,  and,  therefore,  in  so  far  as  they  or 
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their  interests  herein  are  concerned,  the  plain- 
tiff cannot  maintain  this  action  tliereon. 

Deliyery  is  essential  to  the  validity  of  every 
written  undertakinj^  and  this  implies  a  parting 
with  the  possession  and  of  the  power  and  con- 
trol of  the  instrument  for  the  benefit  of  the 
party  to  be  benefited  thereby,  at  the  time  when 
the  change  of  possession  takes  place. 

EoerU  y.  Agnes,  4  Wis.  343.  65  Am.  Dec. 
814,  6  Wis.  458;  Beloit  cfc  M.  B.  Co.  v.  Palmer, 
19  Wis.  675;  Walker  v.  Ebert,  29  Wis.  194,  9 
Am.  Bep.  548;  Keilogg  v.  8teiner,29  Wis.  636; 
Andrewi  v.  Thayer,  80  Wis.  238;  TiMher  v. 
Beektoith,  80  Wis.  55.  11  Am.  Rep.  546;  Chip- 
man  V.  Tucker,  88  Wis.  48,  20  Am.  Rep.  1; 
Prutaman  v.  Baker,  80  Wis.  644,  11  Am.  Rep. 
592;  HiU/tdale  College  ▼.  Thomas,  40  Wis.  661; 
Lehigh  Coal  <t  1.  Oo,  t.  West  Superior  Iron  it 
A  Co.  91  Wis.  221. 

The  mere  possession  of  a  written  obligation 
without  the  consent  of  the  maker,  and  its  pos- 
session, evidenced  by  what  is  known  in  the  law 
as  its  delivery,  gives  no  right  of  action  thereon 
to  the  holder,  however  innocent  or  faultless  he 
maybe. 

State  Bank  t.  Evam.  15  N.  J.  L.  155,  2A 
Am.  Dec  400:  Jackson.  Grate,  v.  Collins,  2 
Johns.  248;  Shep.  Touch.  59;  Stone  v.  DutaU, 
n  m.  475;  AUen  v.  Ayer;2^  Or.  589;  Henry 
▼.  Carson,  96  Ind.  422;  People  v.  Bostwick,  82 
K.  Y.  445:  Whitford  v.  Laidler,  94  N.  Y.  145; 
King   v.  Smith,  2  Leigh,  157;  Bibb  v.  Beid, 

8  Ala.  88;  Bobertson  v.  Coker,  11  Ala.  466; 
Firemen's  Ins.  Co.  v.  McJ/illan,  29  Ala.  160; 
Fsrtig  V.  Bueher,  8  Pa.  808;  WhitseU  v.  Me- 
hane,  64  N.  C.  845;  Baylies.  Sureties  &  Guar- 
antors, p.  97;  Ayres  v.  Milroy,  58  Mo.  516; 
lAnn  County  t.  Farris,  52  Mo.  75.  14  Am. 
Bep.  889;  Carter  v.  McClintock,  29  Mo.  464. 

The  plaintiff,  E.  B.  Belden,  at  the  time 
when  he  received  the  bond  from  £.  C.  Deane 
was  chargeable  with  notice  of  the  fact  that  it 
was  incomplete  and  not  ready  for  delivery. 

The  plaintiff  had  notice,  at  the  time  of  re- 
ceiving this  bond  from  Mr.  Deane,  that  others 
than  those  whose  names  appeared  on  the  face 
of  the  paper  were  to  sign  as  sureties. 

The  court  erred  in  ordering  judgment  against 
the  appellants  for  the  full  amount  of  the  de- 
ficiency herein. 

The  liability  of  the  signers  on  the  second 
bond,  if  valid,  was  no  greater  than  that  of  the 
adult  heirs.  The  liability  of  all  the  sureties 
was  a  joint  and  several  one,  and  contributions 
could  be  compelled  as  between  such  sureties 
as  to  any  amounts  paid  by  any  of  them 
thereon. 

It  was  competent  for  these  heirs  to  waive  all 
bonds  in  so  far  as  their  interests  in  the  estate 
were  concerned. 

Code,  2,  8,  29;  Cooley,  Const.  Lim.  11; 
Baker  v.  Braman,  6  Hill,  47, 40  Am.  Dec.  887; 
Embury  v.  Conner^  8  N.  Y.  511,  58  Am.  Dec. 
825;  Mobile  db  0.  B.  Co.  v.  StaU,  29  Ala.  586; 
lAe  V.  Tillotson,  24  Wend.  887,  85  Am.  Dec 
624;  Detmold  v.  Drake,  46  N.  Y.  818;  People 
V.  Murray,  5  Hill,  468;  Be  Cooper,  98  N. 
Y.  507;  Baird  v.  New  York,  74  N.  Y.  382; 
Zelke  V.  Morgan^  50  Wis.  660;  Manseau  v. 
Mueller,  45  Wis.  480:  Wicker  v.  Comstock,  52 
Wis.  815;  Ladd  v.  Hildebrant,  27  Wis.  185, 

9  Am.  Bep.  445. 

Having  so  waived  bond  and  consented  to 
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the  assumption  of  his  trubt  by  the  administra- 
tor the  adult  heirs  were  estopped  from  takini^ 
any  contradictory  position  concerning  the  lia- 
bility to  them  on  the  administrator's  bond. 

Pardons  v.  Cooley,  60  Iowa,  268;  Hilton  t. 
Fonda,  86  N.  Y.  889;  Pisani  v.  Atty.  Qen,  10 
Moak,  Eng.  Bep.  78. 

Beinff  thus  concluded  they  cannot  directly 
or  indirectly  secure  any  benefit  out  of  the 
bonds  given,  and  thus  assume  inconsistent  re- 
lations in  this  action. 

Dicey.  Parties  to  Actions,  79,  176;  Pearson 
V.  Nesbit,  1  Dev.  L.  816;  Denny  v.  Metcalf,  28 
Me.  889;  BlaisdeU  v.  Ladd,  14  N.  H.  180; 
Pierce  v.  Boston  Five  Cents  Sav.  Bank.  129 
Mass.  425.  87  Am.  Rep.  871;  ConneU  v.  Wood- 
ard,  5  How.  (Miss.)  670;  Story.  Partn.  221; 
Jones  V.  Yates.  9  Barn.  &  C.  582. 

Meesrs,  Winkler,  Fljhnders,  Sadth« 
Bottum,  A  Vilas*  for  respondent: 

When  a  surety  signs  a  bond  complete  in  it- 
self, and  intrusts  it  to  his  principal  or  other  co- 
obligor  or  other  party,  to  be  delivered  to  the 
obligee  after  obtaining  other  signatures,  and  it 
is  delivered  without  performing  the  oral  con- 
dition, the  suretv  is  bound  by  it  if  the  obligee 
had  no  notice  of  the  condition. 

MeCormick  v.  Bay  City,  28  Mich.  457:  State 
T.  Peck,  53  Me.  284;  Dair  v.  United  States,  88 
U.  8.  16  Wall.  1,  21  L.  ed.  491;  Fork  County 
Mvt.  F.  Ins,  Co.  V.  Brooks,  51  Me.  506, 8  Am.  L. 
Beg.  N.  8.  899,  note  by  Judge  Bedfleid;  Bus- 
sell  V.  Freer,  56  N.  Y.  67;  StaU,  Bothrick,  v. 
Potter,  68  Mo.  212,  21  Am.  Bep.  440;  CuUer 
V.  Boberts,  7  Neb.  4,  29  Am.  Bep.  871;  Nash 
V.  FugaU,  24  Gratt.  202.  18  Am.  Bep.  640; 
Dun  V.  Oarrett,  98  Tenn.  650;  Owen  v.  UdaU, 
89  Neb.  14;  Brandt,  Suretyship  &  Guaranty. 
§  855;  Bantfs  v.  Bangs,  41  Hun,  41;  Thomas  v. 
meakie,  186  Mass.  569. 

The  surety  is  bound,  though  his  name  Is  not 
mentioned  in  the  body  of  the  instrument. 

Brandt.  8uretysbip  &  Guaranty,  856. 

The  insertion  of  the  name  of  a  surety  by  the 
obligee  in  the  body  of  the  bond  after  it  has 
been  signed  by  the  former  does  not  discharge 
the  surety. 

Smith  V.  Orooker,  5  Mass.  588;  State,  Me- 
Carty,  v.  Pepper,  81  Ind.  76;  Chicago  v.  Oage, 
96  111.  593,  85  Am.  Bep.  182. 

This  is  not  an  action  for  contribution,  and 
the  question  to  be  determined  on  this  appeal  is 
whether  the  Judgment  against  appellants  for 
the  amount  named  is  in  accordance  with  the 
terms  of  their  bond  and  the  evidence  in  the 
case. 

NetdU  T.  Woodbum,  160  111.  209;  Hblden  ▼. 
Curry,  85  Wis.  504. 

Winslow*  J.,  delivered  the  opinion  of  the 
court: 

The  appellants  insist  that  the  second  bond, 
which  bears  the  names  of  Hurlbut  and  John- 
son as  sureties,  was  never  delivered  so  as  to 
become  a  binding  obligation  upon  them. 
Their  contention  is  that,  having  left  the  bond 
with  Deane  upon  the  understanding  that 
other  sureties  were  to  sign  before  delivery, 
there  could  be  no  delivery  as  against  them 
until  such  condition  was  complied  with,  not- 
withstanding the  fact  that  the  county  Judge 
knew  nothing  of  the  condition  when  he  re- 
ceived and  approved  tli6i^tond.  ai»l  c 
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though  there  was  nothing  on  the  face  of  the 
t)ond  indicatiDg  that  other  sureties  were  ex- 
pected to  sign.  The  manifest  consequences 
of  such  a  principle,  when  applied  to  the  vast 
number  of  official  bonds  which  are  (con- 
stant! v)  behig  given,  are  so  serious  and  far- 
reaching  that,  If  it  is  to  be  accepted,  it  must 
needs  be  based  upon  very  cogent  reasoning 
and  strong  authority.  The  argument  in  sup- 
port of  the  proposition  is  this:  There  must 
be  a  delivery  of  an  obligation  before  it  is 
t>inding;  there  cannot  be  a  delivery  without 
intention  to  deliver;  hence,  as  Johnson  and 
Hurlbut  had  no  intention  to  deliver  ths  bond, 
and  the  act  of  Deane  was  unauthorized,  the 
Instrument  has  never  been  delivered,  so  as 
to  become  binding  upon  them.  There  are 
•cases  which  seem  more  or  less  fully  to  sup- 
port the  proposition.  Among  them  may  be 
noted  Pawling  v.  ITnited  States,  8  U.  S.  4 
Cranch.  219,  2  JL.  ed.  601;  State  Banky.  Bnam, 
15  N.  J.  L.  156. 28  Am.  Dec.  400;  Bibber.  Beid, 
3  Ala.  88;  People  v.  Bostvoiek,  82  N.  T.  446. 
The  current  of  decision,  and  especially  of 
modern  decision,  is,  however,  decidedly  to  the 
contrary.  In  the  case  of  Dair  v.  United  States, 
88  U.  8.  16  Wall.  1,  21  L.  ed.  491,  which  was 
Ma  action  upon  an  official  bond,  the  exact  con- 
tention now  before  us  was  made;  butit  was  en- 
tirely repudiated.  It  was  there  held  that  sure- 
ties who  had  signed  a  distiller's  bond,  and  left 
4t  with  their  principal  to  be  delivered  only 
upon  his  obtaining  certain  other  sureties, 
were  estopped  to  deny  the  due  delivery  of  the 
bond  where  it  had  been  delivered  by  the  prin- 
cipal to  the  officers  of  the  government,  who  did 
not  know  of  the  condition;  there  being  nothing 
on  the  face  of  the  bond  to  indicate  that  other 
sureties  were  expected  to  sign.  In  the  opinion 
in  that  case  the  following  very  pertinent  ob- 
servation is  made:  "It  Is  easy  to  see,  if  ob- 
ligors are  at  liberty,  when  litigation  arises, 
and  loss  is  likely  to  fall  upon  them,  to  set  up 
a  condition,  unknown  to  the  person  whose 
•duty  it  was  to  take  the  bond,  and  which  is  un- 

iust  in  its  result, the  difficulties  of  procuring  sat- 
ifactory  indemnity  from  those  who  are  required 
by  law  to  give  it  will  be  greatly  increased. 
Especially  is  that  so,  since  parties  to  the  action 
are  permitted  to  testify."  This  case  was  fol- 
lowed in  Bussell  v.  Freer,  66  N.  Y.  67,  when 
the  previous  case  of  People  v.  Bostwiek,  82  N. 
Y.  445.  was  practically  overruled.  In  the  re- 
vised edition  (with  notes)  of  the  New  York  Re- 
.  ports  will  be  found  an  exhaustive  note,  sub- 
Joined  to  the  case  of  People  v.  Bastmek,  citing 
more  than*  twenty  cases  in  various  courts  of 
last  resort  which  have  disapproved  of  the 
principle  laid  down  in  the  Bostwiek  Case.  We 
shall  content  ourselves  with  citing  a  few  of 
4he8e  cases:  State  v.  Peek,  63  Me.  284:  AfcCor- 
miek  v.  Bap  City,  23  Mich.  467;  Bangs  v. 
Bangs,  41  Hun,  41;  Thomas  v.  Bleakie,  186 
Mass.  668;  State,  Bothrick,  v.  Potter,  63  Mo. 
212. 21  Am.  Rep.  440.  In  the  case  of  State 
y.  Peck  the  following  apt  remarks  are  made 
which  apply  exactly  to  the.case  before  us:  "  It 
Is  believed  that  the  doctrine  contended  for  in' 
the  defense  here  would  be  mischievous  beyond 
•endurance.  Take,  for  example,  that  very  nu- 
merous class  of  securities, — probate  bonds, — 
varying  in  amount  as  they  do  from  less  than 
one  hundred  dollars  to  many  thousands,  sel- 
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dom  executed  In  the  presence  of  both  parties, 
rarely  becoming  the  subjects  of  litigation  till 
after  such  a  lapse  of  time  that  the  details  of  the 
transaction  have  faded  and  become  obscure 
in  the  memory  of  the  actors;  what  can  be 
done  to  insure  their  validity  if  the  obligors  are 
at  liberty,  under  the  stimulus  of  impending 
loss,  to  do  away  with  their  declaration  of  ab- 
solute delivery  (which  they  have  caused  to  be 
subscribed  in  their  own  presence  and  allowed 
to  be  presented  to  the  probate  judge)  by  some 
ill  remembered  conversation  about  other  pro- 
posed sureties  whom  they  now  claim  as  indis- 
pensable parties,  no  hint  of  which  conversation 
has  ever  reached  the  officer  who  receives  and 
approves  the  bond?  The  simplest  maxims  of 
good  faith  forbid  the  effect  which  the  defend- 
ants propose  to  give  to  their  conyersatioa 
among  themselves." 

It  would  be  difficult  to  state  the  considera- 
tions bearing  against  the  doctrine  urged  by 
the  appellants  more  strongly  than  is  done  in 
the  above  quotation,  and  we  shall  not  make 
the  attempt.  The  cases  cited  all  go  upon  the 
principle  of  estoppel,  or  upon  that  other  prin- 
ciple, which  is  closely  akin,  if  not  identical, 
namely,  that  where  one  of  two  innocent  per- 
sons must  suffer  by  the  acts  of  a  third,  he 
who  has  enabled  such  third  person  to  occasion 
the  loss  must  sustain  it.  The  modern  text 
writers  also  sustain  the  doctrine  of  the  IkUr 
Case.  See  2  Brandt,  Suretyship  &  Guaranty, 
2d  ed.  g  408,  where  the  authorities  are  col- 
lected in  a  note;  Murfree,  Official  Bonds, , 
§  166.  There  may,  indeed,  be  a  different  rule 
where  a  bond  is  committed  to  a  stranger,  to 
be  delivered  only  upon  performance  of  some 
condition  (  Baylies.  Sureties  &  Guarantors, 
pp.  99. 100);  but  the  courts  are  now  well-nigh 
unanimous  that,  if  a  surety  clothes  his  princi- 
pal with  apparent  authority  to  deliver  a  bond 
bearing  no  indication  on  its  face  that  others 
are  to  sign  it,  and  it  is  delivered  to  the  obligee, 
and  actM  upon  by  him  without  notice  of  any 
condition,  the  surety  is  bound.  In  the  present 
case,  while  the  bond  was  not  given  to  the  prin- 
cipal himself,  it  was  given  to  Mr.  Deane,  who 
was  acting  for  Mr.  Spencer  and  at  his  request 
in  procuring  sureties;  and  his  possession  of  the 
bond  must  be  considered  as  the  same,  in  legal 
effect,  as  though  Spencer  had  possession  of  it. 

While  the  principles  above  stated  have  been 
adopted  by  the  great  majority  of  the  courts  of 
last  resort  which  have  had  occasion  to  consider 
the  question,  it  is  vigorously  and  ably  con- 
tended that  a  different  rule  has  been  laid  down 
in  several  cases  which  have  come  before  this 
court,  and  hence  a  consideration  of  those  cases 
becomes  necessary.  There  is  a  class  of  cases 
in  this  court  holding  substantially  that,  where 
it  appears  dearly  and  satisfactorily  that  one 
signed  a  negotiable  note  relying  upon  fraudu- 
lent representations  that  the  paper  was  of  a  dif- 
ferent character,  he  is  not  bound  thereby,  even 
in  the  hands  of  a  bona  fide  holder  for  value,  if 
he  be  not  guilty  of  negligence  in  failing  to  as- 
certain its  true  character.  Walker  v.  Ebert,  29 
Wis.  194.  9  Am.  Rep.  648:  KeUogg  T.  Steiner, 
29  Wis.  626.  This  principle,  plainly,  is  not  in 
any  sense  applicable  to  the  present  case.  Again, 
there  is  another  class  of  cases  holding  or  inti- 
mating, in  effect,  that  where  a  deed  is  executed 
and  held  by  the  grantor,  or  placed  in  escrow. 
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and  it  is  afterwards  purloined  by  the  grantee, 
or  obtained  by  fraud  from  the  grantor  or 
the  depositary,  without  consent  of  the  gran- 
tor, and  without  performance  of  the  condi- 
tions, it  will  pass  no  title,  even  in  the  hands  of 
a  bonda  fide  purchaser,  at  least  in  the  absence 
of  negligence  by  the  grantor.  This  class  in- 
cludes the  cases  of  EtertsY.  Agnes^  4  Wis.  348, 
66  Am.  Dec  814,  6  Wis.  468;  TUher  ▼.  Beck 
with,  80  Wis.  66,  11  Am.  Rep.  646.  See  also 
Andrews  t.  Thayer,  80  Wis.  228.  In  this  last- 
named  class,  like  the  preceding  class,  there  is 
the  element  of  actual  and  intentional  fraud  on 
the  part  of  the  grantee,  and  the  obligation  or 
security  is  deemcMl  to  be  vitiated  by  such  fraud, 
so  that  it  can  acquire  no  validity  even  in  the 
hands  of  an  innocent  purchaser,  provided  there 
be  no  element  of  estoppel  arising  from  negli- 
gence on  the  part  or  the  grantor  or  obligor. 
There  are  certainly  two  cases,  however,  which 
approach  quite  closely  the  question  before  us, 
and  these  are  the  cases  of  Beloii  db  M,  B,  Co,  v. 
Palmer,  19  Wis.  674,  and  Chipman  v.  Tucker, 
88  Wis.  48,  20  Am.  Rep.  1.  In  the  first  of 
these  cases  Palmer  signed  a  subscription  to  the 
stock  of  a  railroad,  with  others,  and  left  the 
list  with  a  fellow  subscriber,  with  the  under- 
standing.that  it  was  not  to  be  delivered  unless 
the  depot  was  located  in  a  certain  place.  The 
list  was  delivered  without  performance  of  the 
condition,  and  Palmer  was  held  not  to  be 
bound.  In  the  second  case  Tucker  executed 
a  note  and  morteaee  in  aid  of  a  railroad,  and 
it  was  placed  in  the  hands  of  a  custodian,  under 
•  an  agreement  with  the  agent  of  the  railroad 
company  that  it  was  not  to  be  delivered  until 
after  a  meeting  of  all  similar  subscribers  and  a 
determination  at  such  meeting  to  deliver  their 
securities.  The  custodian  having  delivered  the 
note  and  mortgage  without  performance  of  the 
condition,  and  without  Tucker's  consent,  they 
were  held  not  valid,  even  in  the  hands  of  a 
bona  fide  purchaser.  In  the  Tucker  Case  it  is 
evident  that  there  was  the  element  of  actual 
fraud  on  the  part  of  the  grantee,  because  the 
condition  had  been  agreed  to  by  both  parties, 
and  the  security  was  obtained  from  the  custo- 
dian surreptitiously.  In  the  Palmer  Case, 
however,  it  does  not  appear  that  the  grantee 
knew  of  any  condition  attached  to  the  subscrip- 
tion. While  it  cannot  be  denied  that  these  cases, 
and  especiallv  the  Palmer  Case,  tend  to  sup- 
port the  appellant's  contention,  they  differ  from 
the  case  in  hand  in  that  they  involve  business 
transactions  between  man  and  man  only,  where 
the  grantee  is  perfectly  able  to  ascertain  and 
investigate  the  status  of  the  transaction,  and 
they  do  not  involve  the  considerations  of  pub- 
lic policy  and  the  preservation  of  the  estates  of 
widows  and  minors,  which  are  so  strongly  set 
forth  in  the  quotations  we  have  made  from  the 
cases  otDair  v.  Untied  States,  88  U.  8. 16  Wall. 
1,  21  L.  ed.  491,  and  State  v.  Peek,  68  Me.  284. 
If  it  be  necessary  to  draw  a  distinction  between 
those  cases  and  the  present  case,  it  may  with 
justice  be  drawn  at  official  and  probate  bonds. 
Certainly,  we  shall  not  extend  the  doctrine  of 
those  cases  to  other  cases,  where  the  facts  are 
not  fully  and  fairly  within  the  facts  of  those 
cases. 

It  appears,  by  certain  motion  papers  filed  in 
this  court  iust  prior  to  the  argument  of  the 
case,  that  Waller  J.  Bugbee,  one  of  the  heirs, 
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purchased  this  Judgment  of  the  administrator 
dc  bonis  non,  and  obtained  an  assignment 
thereof,  and  that  thereupon  the  estate  waa 
finally  settled  in  the  county  court,  and  that 
the  attorneys  appearing  in  this  court  represent 
Walter  J.  Bugbee,  and  not  the  county  judge. 
Upon  this  ground  objection  was  made  to  their 
appearance  here,  and  motion  was  made  to  ex- 
clude them  from  the  case.  This  only  showa 
that  there  has  been  a  transfer  of  interest  pend- 
ing the  litigation,  and  does  not  make  absolutely 
necessary  even  a  substitution  of  parties.  Rev. 
Stat.  §  2801.  There  seems  to  be  no  valid  or 
serious  objection  to  allowing  the  affirmance  of 
the  judgment  in  the  name  of  the  county  lud^^ 
If,  in  fact,  the  whole  beneficial  interest  m  it  ia 
now  owned  by  Walter,  his  interest  as  owner 
can  be  protected  by  the  circuit  court  It  waa 
suggested,  also,  that  in  the  course  of  the  settle- 
ment of  the  estate  in  the  county  court  (after 
this  judgment  was  entered),  the  obligors  on  the 
first  bond,  Lavinia,  Emma,  and  Ida,  had  paid 
to  Walter  their  share  of  the  liability  upon  this 
judgment,  viz.,  seven-eighteenths  thereof,  and 
that  this  judgment  should  not  be  affirmed  a» 
to  the  whole  amount  of  the  defalcation,  but,  at 
most,  only  to  the  amount  of  cleveneighteentha 
thereof.  This  is  a  matter  occurring  after  judg- 
ment, which  we  cannot  consider.  If  the  judg- 
ment has  been  in  fact  partially  paid,  the  circuit 
court  will  have  ample  power  to  determine  the 
fact,  and  see  that  the  amount  paid  is  duly  cred- 
ited. We  fiod  no  error  in  the  record. 
Judgment  afflrmed. 


CHICAGO  &   NORTHWESTERN   RAIL- 
WAY  COMPANY,  Appt, 

V. 

MILWAUKEE,    RACINE.    <&   KENOSHA 

ELECTRIC   RAILWAY  COMPANY, 

Bespt. 

(06  Wis.  ML) 

An  electric  rmllway  in  a  TiUa-gf e  street*. 

whiob  forms  part  of  a  ooDDeotlDir  line  between 
cities  for  transportlog  merchaDdise,  personal 
bagflrage,  mail,  and  express  matter,  as  well  as 
passengers,  constitutes  an  additional  servitude 
or  burden  upon  tbe  lands  of  abutting  owners  for 
wbich  they  are  entitled  to  compensation. 

(April  7,  1897.) 

APPEAL  by  plaintiff  from  an  order  of  thfr 
Circuit  Court  for  Milwaukee  County  de- 
nying a  preliminary  injunction  to  restrain  de- 
fendant from  proceeding  to  construct  its  roack 
along  a  highway  in  front  of  complainant's 
property  and  over  complainant's  tracks.  Be- 
versed. 

Statement  by  Cassodayt  Ch.  J. : 

The  plaintiff  is  a  corporation  organized  under 


NOTB.— On  the  question  whether  an  electric  rail- 
way is  an  additional  burden  on  the  streets  or  not*, 
see  note  to  Western  Ry.  of  Alabama  ▼.  Alabama  G» 
T.  R.  Co.  (Ala.)  17  L.  R.  A.  478.  See  also  State;  Ken- 
neUy,  y.  Jersey  aty  (N.  J.)  S5L.  R.  A.  281;  Pennsyl- 
vania R.  Ck>.  V.  Montgomery  County  Pass.  R.  Co. 
(Pa.)  27  L.  R.  A.  700;  State,  Roebling,  y.  Trentoa 
Pass.  R.  Co.  (N.  J.)  83  L.  R.  A.  120. 


See  also  .39  L.  R.  A.  751;  41  L.  R.  A.  345,  575 
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the  laws  of  this  skate,  and  owns  and  operates  by 
steam  power  a  line  of  railway,  consisting  of 
two  main  tracks  from  Milwaukee  to  Chica^ro. 
Said  railway  passes  through  the  village  of  South 
Milwaukee  and  the  cities  of  Racine  and  Ken- 
osha, and  is  engaged  in  the  carriage  of  passen- 
gers and  freight.  That  within  the  village  of 
South  Milwaukee  the  plaintiff's  said  railroad 
tracks  cross  Milwaukee  avenue,  one  of  the 
main  public  streets  therein.  Milwaukee  ave- 
nue runs  in  an  east  and  west  direction,  and 
crosses  the  railroad  tracks  nearly  at  right 
angles.  Immediately  south  of  the  avenue 
is  the  plaintiff's  passenger  station  and  depot 
grounds  connected  therewith,  which  station 
and  grounds  are  necessarily  used  by  the  plain- 
tiff m  connection  with  its  business  and  rail- 
road, and  the  plaintiff  is  the  owner  of  the 
whole  thereof  in  fee  simple.  Such  depot 
grounds  abut  upon  the  south  side  of  the  said 
avenue  for  a  distance  of  200  feet  on  the  east 
side  of  its  tracks.  On  the  north  side  of  said 
avenue,  and  immediately  east  of  the  railroad 
tracks,  the  plaintiff  is  the  owner  in  fee  simple 
of  a  strip  of  land  or  right  of  way  50  feet  in 
width,  abutting  upon  the  north  side  of  said 
public  street.  The  plaintiff  is  the  owner  in 
fee  simple  of  the  lands  so  within  the  public 
street  to  the  center  thereof  on  the  south  side 
for  a  distance  of  200  feet  and  on  the  north  side 
for  a  distance  of  50  feet,  subject,  however,  to 
the  easement  vested  In  the  public  therein,  and 
the  servitude  necessarily  Incident  to  its  occu- 
pation and  use  as  and  for  a  public  highway. 
The  defendant,  at  the  dates  and  times 
herein  mentiouMi,  was,  and  is  now,  a  corpora- 
tion organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  this  state,  having  its  prin- 
cipal office  and  place  of  business  at  Racine. 
It  appears  by  the  articles  of  association  of 
the  defendant  that  it  is  authorized  to  build  and 
operate  a  street  railway  with  a  track  or  tracks 
and  cars  to  be  run  thereon  for  the  purpose  of 
carrying  passengers,  merchandise,  personal 
baggage,  mail,  and  express  from  a  point  within 
the  village  of  South  Milwaukee  northerly  into 
and  through  the  village  of  Cudahy,  and  the 
towns  of  Lake  and  Oak  Creek,  in  the  county 
of  Milwaukee,  and  southerly  into  and  through 
the  town  of  Oak  Creek  aforesaid,  and 
into  and  through  the  towns  of  Caledonia 
and  Mt.  Pleasant,  and  the  city  and  county  of 
Racine,  and  into  and  through  the  towns  of 
Somers  and  Pleasant  Prairie,  and  the  city  and 
county  of  Kenosha.  The  defendant,  at  the 
time  of  the  commencement  of  this  action,  was 
and  is  engaged  in  the  construction  of  a  railroad 
In  and  through  the  village  of  South  Milwaukee 
and  along  said  Milwaukee  avenue  in  said  vil- 
lage, and  had  reached  the  property,  lands, 
right  of  way,  and  tracks  of  the  plaintiff,  and 
had  men  at  work  upon  the  construction 
of  its  roadbed  in  said  street,  and  the  laying  of 
ties  and  rails  thereon,  and  had  threatened,  and 
still  threatens,  that  it  will  construct  its  road 
and  lay  its  ties  and  tracks  in  said  street  over 
and  across  the  above-described  lands  of  the 
plaintiff  and  Its  railroad  tracks  on  said  lands, 
and  string  electric  wires  over  the  tracks  for 
the  purpose  of  furnishing  electric  power  for 
the  running  of  its  cars.  Until  restrained  it 
had  actually  entered  upon  the  said  lands  of  the 
plaintiff  abutting  on  said  avenue,  and  had  ez- 
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cavated  therein,  and  made  grades  thereon,  for 
the  purpose  of  constructing  its  road,  and  had 
placed  heavy  ties  on  said  grade  for  the  pur- 
pi)se  of  laying  the  rails  of  its  tracks  thereon. 
The  defendant  intends  to  use  said  railroad, 
when  constructed,  for  the  transportation  of 
freight,  mails,  and  express  matter,  as  well  at> 
for  passengers.  By  its  articles  of  associa^ 
tien  the  defendant  has  the  right  to  use  loco- 
motive engines  and  trains  propelled  by  electric 
or  any  other  power.  The  defendant  admits- 
that  it  is  its  object  and  purpose,  if  it  may  so- 
lawfully  do,  to  build  and  operate  a  street-rail- 
way system  for  the  purpose  of  carrying  pas- 
sengers and  personal  baggage  and  other 
merchandise,  mail,  and  express,  under  the- 
authority  of  the  proper  municipal  officers,  and 
subject  to  such  rules  and  regulations  and  the- 
payment  of  such  license  fees  as  they  may  from 
time  to  time  prescribe,  over  and  along  the  pub- 
lic streets  and  highways  within  the  village  of 
South  Milwaukee  aforesaid,  and  over  i^id 
along  the  highways  north  and  south  of  said 
village:  that  the  village  board  of  South  Mil- 
waukee, by  ordinance,  granted  authority  and 
permission  to  the  defendant.  Its  successors  and 
assigns,  to  lay  and  maintain  single  or  double- 
tracks  for  a  street  railway  with  all  necessary 
switches,  curves,  turnouts,  Y's,  poles,  wires,  and 
other  appliances  and  conveniences  usually  em- 
ployed in  the  operation  of  a  street-railway  sys- 
tem using  electric  or  other  power  excepting- 
steam.  over  and  upon,  along  and  across  those  cer- 
tain streets,  bridges,  culverts,  and  public  placea^ 
within  the  corporate  limits-  of  the  village  de- 
scribed, includmg  Milwaukee  avenue,  and  to> 
operate  thereon  a  street-railway  system  with 
electric  or  other  power  excepting  steam  for  the- 
carrying  of  passengers,  personal  bnggage,  mer- 
chandise, mail,  and  express  for  the  term  of 
fifty  years.  The  supervisors  of  the  town 
of  Oak  Creek  had  given  to  the  defendant  like 
authority;  but  the  plaintiff  has  not  given  the 
defendant  its  consent  or  permission  to  con- 
struct such  railway  upon  or  across  its  said 
lands  and  railroad,  or  upon  said  street  in  front 
of  said  lands,  nor  to  enter  upon  said  lands  of 
the  plaintiff  in  said  street  for  the  purpose  of 
— ""ing  the  same,  or  laying  ties  or  construct- 


ng  its  railway  thereon,  or  stretching  electric 
wires  over  and  across  the  same,  nor  has  the 
defendant  entered  into  any  agreement  with 
the  plaintiff  company  as  to  how  and  upon 
what  terms  such  crossing,  if  made  at  all,  shall 
be  made,  or  any  agreement  touching  plain- 
tiff's damages  on  account  of  such  crossing  by 
defendant's  road;  nor  has  the  defendant  taken 
any  steps,  by  condemnation  or  otherwise,  to- 
acquire  the  right  to  cross  the  plaintiff's  said 
lands  and  railroad  in  the  manner  and  for  the- 
purpose  in  which  it  proposes  to  cross  the  same. 
The  defendant  threatens  and  intends  to, 
and  the  plaintiff  believes  that  It  will,  enter 
upon  the  plaintiffs  said  land,  and  cross  its  said 
railroad  with  the  defendant's  railroad  now 
being  constructed,  without  the  consent  of  the 
plaintiff,  and  without  making  any  compenssr 
tion  to  it,  unless  restrained  by  the  order  and 
injunction  of  the  court.  If  the  defendant 
shall  construct  and  operate  its  railroad  over 
and  upon  and  along  the  plaintiff's  lands  and 
railroad,  serious  and  irreparable  damage  and 
injury  will  necessarily  result  to  tbei>laintiff ia 
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iU  use  and  enjoyment  of  said  Ufids  and  railroad, 
and  in  the  exercise  of  its  rights  and  franchises 
connected  therewith. 

November  17, 1806,  the  plaintiff  commenced 
this  action  to  perpetually  enjoin  the  defendant 
from  constructing  its  said  track  over  and  across 
-or  upon  the  said  land  and  the  railroad  tracks  of 
the  plaintiff,  or  anv  part  thereof,  and  from  in 
any  manner  working  upon  or  interfering 
therewith,  and  from  proceeding  with  the  lay- 
ing of  the  track  of  the  defendant  over  and 
across  the  railway  and  lands  of  the  plaintiff, 
•or  in  any  manner  interfering  with  the  same 
during  the  pendency  of  this  action,  or  antil 
the  further  order  of  the  court.  January  0, 
1897»  the  plaintiff's  motion  for  preliminary  in- 
junction was  denied,  with  $10  costs  of  motion. 
From  that  order,  and  the  whole  thereof,  the 
f  plaintiff  brings  this  appeal 

Meatrs,  Fish  A  Car^»  for  appellant: 

A  public  or  commercial  railroad  is  one  that 
-carries  persons  and  property. 

Sanborn  &  Berryman  (Wis.)  Stat.  §  1820. 

It  may  be  permitted  by  a  municipal  corpo- 
ration or  town  to  lay  its  tracks  laterally  in  a 
Sublic  street  or  highway,  but  it  imposes  an  ad- 
itional  burden  on  the  land  and  is  liable  to 
abutting  owners  for  damages  to  their  lands. 

Indianapolis,  B.  d  W.  B.  Co.  v.  BarOep,  67 

HI.  489,  16  Am.  Rep.  634;  Ford  v.  Chieago  d 

If.  W.  R  Co.  14  Wis.  609,  80  Am.  Dec.  791; 

Pomeroy  t.  Milwaukee  dt  C.  R  Co.  16  Wis. 

'•641. 

It  is  the  use  to  which  the  road  is  put.  not  the 
< power  that  propels  its  cars,  which  determines 
"its  character 

Williame  V.  City  Electric  Street  B.  Go.  41 

Ted.  Rep.  656;  Manhattan  Trust  Go.  ▼.  Sioux 

City  Cable  R  Co.  es  Fed.  Rep.  82;  2  Beach, 

Priv.  Corp.  g  408;  Carti  v.  SUUwater  Street  R. 

^  Transfer  Co.  28  Minn.  878, 41  Am.  Rep.  290. 

A  municipality  may  grant  a  street  railway 
permission  to  lay  its  tracks  In  a  public  street, 
and  its  use  does  not  impose  any  additional 
burden  on  the  lands  over  which  the  street  is 
laid,  unless  it  deprives  the  owner  of  free  access 
to  his  lands  or  buildings,  or  otherwise  imposes 
additional  burdens  on  his  lands  which  were  not 
•contemplated  by  its  appropriation  as  a  public 
street,  in  which  case  the  road  cannot  be  built 
without  just  compensation. 

Pe(ypU  V.  Kerr,  27  N.  Y.  204;  Hobarty.  Mil- 

•  waukee  City  B.  Co.  27  Wis.  194,  9  Am.  Rep. 
461. 

Laying  a  street-railway  track  may  impose  an 

•  additional  burden  on  the  streets  of  a  munici- 
pality, but  it  does  impose  an  additional  bur- 

•  den  on  country  roads. 

Pennsylvania  B.  Co.  v.  Montgomery  County 
Pass.  B.  Co.  167  Pa.  62,  27  L.  R.  A.  766. 

Defendant  has  the  same  powers  and  is  bound 
'  to  perform  the  same  duties  as  if  it  were  organ- 
ized as  a  public  or  commercial  railroad  under 

•  chapter  87  of  the  Laws  of  Wisconsin.  These 
duties  it  may  be  compelled  by  law  to  perform. 

Milwaukee  Electric  B.  dt  Light  Go.  v.  Mil- 
waukee (Wis.)  86  L.  R.  A.  45. 

If  the  defendant  were  organized  under  chap- 
ter 84  with  precisely  the  same  powers  and  the 
'  same  duties  to  the  public,  it  could  not  occupy 
the  plaintiff's  land  in  the  street  wiUiout  its  con- 
•»7  L.R  A. 


sent  and  without  exercising  the  power  of  emi- 
nent domain. 

Buehner  v.  Chicago,  M.  dt  N.  W.  B.  Co.  60 
Wis.  272;  Ford  v.  Chicago  4b  N.  W.  B.  O0.  14 
Wis.  609,  80  Am.  Dec  791;  P&meroy  v.  Mil- 
waukee  A  C.  B.  Co,  16  Wis.  641;  Heaar  v.  Chi- 
cago AN.  W.  R  Co.  26  Wis.  624;  Sherman  v. 
Milwaukee,  L.  S.  A  W.  R  Co.  40  Wis.  650; 
BUsch  V.  Chicago  A  N.  W.  B.  Co.  48  Wis.  188. 

The  plaintiff  bad  pursued  the  proper  remedy 
to  prevent  the  crossing  of  its  land. 

Bohlman  v.  Oreen  Bay  A  L.  P.  B.  Co.  SO 
Wis.  106;  Diedrichs  v.  Northwestern  U.  B.  Co, 
88  Wis.  219;  Uren  v.  Walsh,  67  Wis.  98. 

Defendant  had  no  right  to  commence  the 
construction  of  its  road,  and  a  court  of  equity 
would  enjoin  it  from  proceeding  to  build  its 
track  over  the  land  of  any  individual  or  within 
a  town  or  village. 

Pennsylvania  R  Co.  v.  Montgomery  County 
Pass.  B.  Co.  167  Pa.  62,  27  L.  R  A.  766;  Bahn 
Twp.  V.  Tamagua  A  L.  Street  B.  Co,  167  Pa. 
84. 

Messrs.  Qnarles*  Spenee*  A  Quarles* 
with  J/amts.  Kearney*  Phipps,  IkThomp- 
■on«  for  respondent: 

The  defending  corporation  is  organized  un- 
der chapter  86,  Rev.  Stat  It  therefore  is  not 
and  cannot  become  a  commercial  railway. 

If  the  claim  of  the  right  to  carry  freight 
means  the  right  to  be  a  commercial  railway, 
we  have  in  the  articles  an  excessive  and  unlaw- 
ful claim. 

Such  unwarranted  claim  in  the  articles 
should  be  rejected  as  surplusage. 

Thomp.  Corp.  ^  229;  Becket  v.  JTniontown 
Bldg.  A  L.  Asso.  88  Pa.  211;  Albright  v.  La 
Fayette  Bldg,  A  Sav,  Asso.  102  Pa.  411;  Bast. 
&rn  PI.  Boad  Co.  v.  Vaughan,  14  N.  Y.  551 ; 
Oregon  R  A  Nav.  Co.  v,  Oregonian  B.  Co.  ISO 
U.  S.  1-25,  82  L.  ed.  887-842;  People,  Peabody, 
V.  Chicago  Qas  Trust  Co.  180  111.  268,  8  L.  R.  A. 
497;  Baker  v.  State,  80  Wis.  419. 

General  words  in  a  corporate  charter  must 
not  be  so  construed  as  to  allow  the  corporation 
to  do  acts  that  are  prohibited  by  the  general 
public  law  of  the  state,  but  such  words  are  to 
be  construed  in  subordination  to  such  general 
laws. 

4  Thomp.  Corp.  §  5671. 

The  distinctive  difference  between  a  com- 
mercial railwav  and  a  street  railway  lies  in  the 
manner  in  which  they  respectively  use  the 
street.  A  steam  railway,  as  ordinarily  built 
and  operated,  excludes  or  seriously  obstructs 
the  common  travel,  and  therefore  creates  a 
new  servitude.  The  street  railway  conform- 
ing to  the  natural  surface,  not  only  does  not 
obstruct  common  travel,  but  is  In  furtherance 
of  the  geneial  public  easement  and  part  of  it. 

Booth,  Street  Railways,  88;  Hobart  v.  Mil- 
waukee City  B.  Go.  27  Wis.  194,  9  Am.  Rep. 
461 ;  Briggs  v.  Lewiston  A  A.  Horse  R  Co.  79 
Me.  868;  NeweU  v.  Minneapolis,  L.AM.R  Co. 
85  Minn.  115.  59  Am.  Rep.  808;  Detroit  City 
B.  Co.  V.  MiUs,  85  Mich.  656:  East  End  B.  Co. 
V.  DoyU,  88  Tenn.  747,  9  L.  R.  A.  100;  HaUey 
V.  Bapid  Transit  Street  B.  Co.  41  N.  J.  Eq. 
880;  Chicago,  B.  A  Q.  B.  Co.  v.  \^est  Chicago 
Street  B,  (&.  156  HI.  268.  29  L.  R.  A.  485; 
State,  Boebling,  v.  Trenton  Pass.  R  Co.  ^ 
N.  J.  L.  666,  88  L.  R  A.  129;  Wmiams  t. 
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City  Electric  Street  R.  Co.  41  Fed.  Rep.  568; 
Montgomery  v.  Santa  Ana  Weatminster  B.  Co, 
104  Cal.  186.  25  L.  R  A.  654;  HieJioU  v.  Ann 
Arbor  df  T.  Street  R.  Co,  87  Mlcb.  861, 16  L.  R 
A.  871;  Taggart  v.  Newport  Street  R.  Co.  16  R 
I.  668,  7  L.  R.  A.  206;  Chicago,  B.  db  Q.  R.  Co. 
T.  Weet  Chicago  Street  R.  Co.  156  Ul  269,  29 
L.  R.  A.  485. 

The  conveDience  of  the  owners  of  adjacent 
property  and  of  people  using  the  highway 
may  be  encroached  upon  to  a  certain  degree 
without  impairing  their  constitutional  rights  or 
furnishing  a  claim  for  additional  compensation. 

Cuehing  t.  Boston,  122  Mass.  178;  Atty-Oen. 
•▼.  Metropolitan  R.  Co.  125  Mass.  517,  28  Am. 
iRep.  26l;  Chagrin  Falli  d  C.  Fl.  Road  Co.  ▼. 
Cane,  2  Ohio  St.  419. 

The  right  of  the  street  railway  to  be  con- 
«idered  a  part  of  the  general  pnbllc  easement 
has  been  fully  recognized,  and  its  right  to 
across  the  tracks  of  steam  railways  has  been 
•recognized  as  not  amounting  to  a  constitutional 
inyasion  of  the  rights  of  the  steam  railway. 

Cfiicago  d  C.  Terminal  R.  Co.  v.  Whiting, 
H.dE.C.  Street  R.  Co.  189  Ind.  297,  26  L. 
R.  A.  887;  Chicago,  B.  d  Q.  R.  Co.  ▼.  West 
Ohieago  Street  R.  Co.  156  IlL  255,  29  L.  R  A. 
485;  Pittsburgh,  C.  C.  d  Si.  L.  R.  Co.  v.  West 
Chicago  Street  R.  Co.  156  111.  885;  Nevf  York, 
N.  H.  dH.  R.  Co.  T.  Bridgeport  Traction  Co. 
«5  Conn.  410,  29  L.  R  A.  867;  02(f  Colony  R 
Co.  y.  Rockland  d  A.  Street  R.  Co.  161  Mass. 
416. 

The  possible  inconyenience,  danger,  annoy- 
ance, and  expense  to  the  plaintiff  arising  from 
the  operation  of  its  road  after  the  crossing  shall 
haye  been  put  in  are  too  remote  and  cannot  be 
considered  as  ground  for  an  injunction. 

Massac/iusetU  0.  R.  Co.  y.  Boston,  C.  d  F. 
R.  Co.  121  Mass.  124;  Chicago  dN.  W.R.  Co. 
w.  Chicago,  140  Dl.  809;  Chicago,  B.  d  Q.  R. 
Co.  y.  West  Chicago  Street  R.  Co.  156  111.  262, 
129  L.  R.  A.  485:  Boston  d  M.  R.  Co.  y.  York 
County  Comrs.  79  Me.  886;  Clarke.  Saybrook, 
HI  Conn.  828;  Bridgwort  y.  New  York  d  N. 
H.  R.  Co.  86  Conn.  255,  4  Am.  Rep.  68;  Al- 
-dany  Northern  R.  Co.  y.  Brownell.  24  N.  Y. 
«45;  New  York,  N.  H.  d  H.  R.  Co.  v.  Bridge- 
port Traction  Co.  65  Conn.  410,  29  L.  R  A. 
867;  Racine  y.  Chicago  dN.  W.  R.  Co.  92  Wis. 
118. 

If  any  peculiar  damage  is  suffered  by  the 
plaintiff,  resort  may  be  had  to  an  action  at 
•law. 

Hobart  y.  MUwauJcee  City  R.  Co.  27  Wis. 
194,  9  Am.  Rep.  461;  Dean  t.  Ann  Arbor 
street  R.  Co.  98  Mich.  881. 

If  the  defendant  is  not  proposing  to  take 
any  property  of  the  plaintiff,  no  defect  in  its 
legal  equipment  is  ayailable  to  the  plaintiff  in 
this  suit. 

Detroit  City  R.  Co.  y.  MiUs,  85  Mich.  656; 
Pennsylvania  R.  Co.  v.  Qreenburg,  J.  d  B. 
Street  R  Co.  176  Pa.  559,  86  L.  R.  A.  839; 
Newell  Y.  Minneapolis,  L.  d  M.  R.  Co.  95 
Minn.  112,  59  Am.  Rep.  808;  West  Jersey  R. 
Co.  y.  Camden,  O.  d  W.  R.  Co.  52  N.  J.  Eq. 
«1. 

Under  the  ordinance  and  license  the  de- 
fendant may  be  required  to  stop  at  any  place 
to  be  designated  by  the  local  authorities. 

This  is  one  of  toe  sharp  and  essential  points 

47j:i.ra. 


of  difference  between  .the  defendant  and  a 
steam  railway. 

Nieman  y.  Detroit  8.  Street  R.  Co.  108  Mich. 
256;  Highland  Ave  d  B.  R.  Co.  y.  Birmingham 
U.  R.  Co.  98  Ala.  505. 

The  construction  and  operation  of  a  street 
railway  under  the  direction  of  and  subject  to 
regulation  by  the  public  authorities  is  a  legiti- 
mate public  use  of  such  way,  and  does  not  im- 
pose any  additional  burden  thereon  to  that  of 
the  easement  yested  therein  in  the  public. 

Hobart  y.  Milwaukee  City  R  Co.  27  Wis. 
194,  9  Am.  Rep.  461;  Booth,  Street  Railways, 
88:  DetiYfit  City  R  Co.  y.  MilU,  85  Mich.  684; 
Potter  T.  Saginaw  Union  Street  R.  Co.  88 
Mich.  285.  10  L.  R  A.  176;  Barbery.  Saginaw 
Union  Street  R  Co.  e»  Mich.  299;  Koch  v. 
North  Ave.  Street  R  Co.  75  Md.  222,  15  L.  R 
A.  877;  Halsey  y.  Rapid  Transit  Street  R.  Co. 
47  N.  J.  Eq.  880;  Cincinnati  Inclined  Plane  R. 
Co.  Y.  City  d  8.  Teteg.  Aeso.  48  Ohio  St.  890, 
12  L.  R  A.  584;  Lockhart  y.  Craig  J^eet  R.  Co. 
189  Pa.  419;  Taggart  y.  NewpoH  Street  R  Co. 
16  R  I.  668,  7  L.  R  A.  206;  Williams  y.  City 
Electric  Street  R.  Co.  41  Fed.  Rep.  556;  Ogden 
City  R  Co.  y.  Ogden  City,  7  Utah,  207;  New- 
ellY.  Minneapolis,  L.  d  M.  R  Co.  25  Minn. 
112,  59  Am.  Rep.  808. 

The  occupation  of  the  street  by  the  plaintiff 
being  for  a  priyate  purpose,  and  the  proposed 
occupation  by  the  defendant  being  for  a  pub- 
lic use,  ihe  plaintiff  has  no  standing  in  equity 
to  preyent  the  defendant  from  connecting  its 
tracks  and  crossing  the  tracks  of  the  plaintiff. 

Chicago  d  C.  Terminal  .R.  Co.  y.  Whiting, 
H.  d  E.  a  Street  R  Co.  189  Ind.  297,  26L  R 

A.  887:  Chicago,  B.  d  Q.  R.  Co.  y.  West  CM- 
cage  Street  R  Co.  156  111.  255,  89  L.  R  A. 
485;  Pittsburgh,  C.  C.  d  St.  L.  R  Co.  Y.  West 
Chicago  Street  R.  Co.  156  111.  255,29  L.  R  A. 
485;  Elisabethtown,  L.  d  B.  S.  R.  Co.  y.  Ash- 
landd  C.  Street  R.  Co.  96  Ky.  847:  Old  Colony 
R.  Co.  Y.  Rockland  d  A.  Street  R  Co.  161 
Mass.  416;  Chicago,  B.dQ.R  Co.  y.  Steel,  47 
Neb.  741;  Morris  d  E.  R.  Co.  y.  Newark  Pass. 
R  Co.  51  N.  J.  £q.  879;  West  Jersey  R  Co.  y. 
Camden,  Q.  d  W.  R  65?.  52  N.  J.  Eq.  31; 
Phelps  y.  Lake  Street  EUv.  R.  Co.  165  El.  526. 

A  party  seeking  relief  either  by  interlocu- 
tory or  final  injunction  should  show  some 
clear,  legal,  or  equitable  right  which  the  other 
party  to  the  controyersy  seeks  to  injure  or  de- 
stroy. 

High,  Inj.  IT  8;  BordenY.  Atlantic  Highlands 

B.  B.  d  L.  B.  Electric  R  Co.  (N.  J.  Ch.)  83 
Atl.  276;  Salisbury  y.  Metropolitan  R  Co.  d» 
L.  J.  Ch.  N.  S.  429;  Folkestone  y.  Woodward, 
L.  R  15  Eq.  159;  Isaacson  y.  Thompson,  41  L. 
J.  Ch.  N.  8.  101:  Gordon  y.  Cheltenham  d  O. 
W.  U  R.  Co,  5  Beay.  229;  Cooper  y.  Hubbuck, 
7  Jur.  N.  8.  457. 

The  granting  of  a  preliminary  injunction 
does  not  rest  m  strict  right,  but  rests  in  the 
sound  discretion  of  the  court  Inasmuch  as 
that  plaintiff  on  its  motion  submitted  this 
question  to  the  trial  court  and  secured  its 
order  thereon,  the  subject  is  one  not  open  for 
reyiew  here. 

2  Beach,  Mod.  Eq.  Jur.  §  646:  Pioneer 
Wood-Pulp  Co.  Y.  Bensley,  70  Wis.  476;  Shel- 
don y.  RockweU,  9  Wis.  166,  76  Am.  Dec  265; 
Pettibons  ▼.  La  Crosse  d  M.  R  Co.  14  Wia» 
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448;  CM  y.  SmitK  16  Wit.  662;  Cooper  ▼. 
Mineral  Pointy  84  Wis.  181. 

Where  the  incoDYenience  of  the  party  ask- 
ing for  the  iDJiinetion  would  be  slight,  and 
that  of  the  party  against  whom  the  injunction 
Is  prayed  for  would  be  /^reat,  if  the  question 
between  the  parties  be  at  all  in  dispute,  equity 
will  not  interfere  pendini?  the  final  determina- 
tion of  the  action,  by  injunction. 

Honerr  WoodPvlp  Co.  v.  BenOey,  70  Wis. 
476:  Shrewsbury  dt  G.  R.  Co,  v.  Sfirewsbury  <fe 
B,  R.  Co.  1  Sim.  N.  8.  410;  1  High,  Inj.  §  598. 

Cassoday*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Milwaukee  avenue,  at  South  Milwaukee, 
runs  east  and  west,  and  the  plaintiff's  ndlroad 
tracks  cross  it  nearly  at  right  angles.  Its 
depot  grounds  at  that  place  extend  east  from 
such  tracks  along  the  south  side  of  the  avenue, 
and  abutting  thereon,  for  a  distance  of  200 
feet.  On  the  north  side  of  the  avenue,  and 
abutting  thereon,  and  immediately  east  of  said 
tracks  the  plaintiff  owns  a  strip  of  land  or  right 
of  way  50  feet  in  width.  The  answer  expressly 
admits  "that  the  plaintiff  is  the  owner  of  tibe 
lands"  80  described,  ''within  said  public  street, 
and  to  the  center  line  thereof,"  on  both  sides, 
•'subject  to  the  easement  vested  in  the  public/' 
This  admission  is  in  accordance  with  the  well- 
settled  rule  of  law  in  this  state  to  the  effect 
that  the  owner  of  land  abutting  upon  a  public 
street  or  highway  has  the  legal  title  to  the  cen- 
ter of  such  street  or  highway,  subject  only  to 
the  public  easement.  mUwatihee  v.  MiUoauJcee 
A  B.  R.  Co.  7  Wis.- 85;  Mariner  v.  achulte,  18 
Wis.  692.  Upon  this  principle  it  has  been  held 
by  this  court  that  the  abutting  owner  has  such 
rights  of  property  in  the  soil  within  the  limits 
01  a  street  or  highway  that  he  may  remove 
portions  thereof,  and  construct  vaults  or  other 
areas  under  the  sidewalk,  with  openings  in 
the  walk,  and  construct  projecting  bay  win- 
dows, provided  he  does  so  in  a  manner  not 
to  interfere  with  or  endanger  public  travel. 
Papworth  V.  Milwaukee,  64  Wis.  889;  Hay  v. 
Weber,  79  Wis.  590.  The  general  rule  is  that, 
subject  to  such  public  easement,  the  abutting 
owner  has  all  the  rights  and  remedies  of  an 
absolute  owner  in  fee.  8  Elliott,  Railroads, 
§  1085.  Such  being  the  facts  and  the  law  in 
this  case,  it  is  obvious  that  the  adjudication 
of  cases  arising  in  certain  states  and  cities 
where  the  title  to  the  land  within  the  limits  of 
public  streets  and  highways  is  vested  in  the 
state  or  the  public  can  have  no  bearing  upon 
the  question  here  involved,  since  the  title  to 
the  land  of  such  abutting  owner  in  such  states 
and  cities  terminates  at  the  outer  lines  of  the 
street  or  highway;  and  hence  such  abutting 
owner  in  such  states  and  cities  can  only  have, 
in  addition  to  such  public  easement,  a  right  of 
ingress  and  egress  to  and  from  bis  premises, 
or,  as  it  is  sometimes  called,  an  "easement  of 
access"  to  and  from  his  premises.  Ibid.  The 
question  presented,  therefore,  is  whether  the 
construction  of  the  defendant's  track  and  oper- 
ating its  street  railway,  as  proposed,  across  the 
plaintiff's  tracks,  and  upon  and  over  the  plain- 
tiff's lands  so  within  Milwaukee  avenue,  would 
be  merely  an  exercise  tt  the  public  easement 
previously  acquired  by  the  construction  of 
that  avenue,  or  an  additional  servitude  and 
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burden,  for  which  the  plaintiff,  as  such  abut- 
ting owner,  is  entitled   to  compensation.     la 
Ford  V.  Chicago  dt  N.  W.  R.  Co.   14  Wis.  610^ 
616,  Dixon.  Ch.   J.,  speaking  for  the  court, 
and  following  New  York  and  MaspachusctTs- 
cases,  among  other  thinjis,  in  effect,  said:   "It 
is  too  well  settled  to  allow  it  now  to  be  drawa 
in  dispute  before  thin  court,    that  the  pro- 
prietors of  lots  bounded  by  a  public  street 
within  a  recorded  town  plot  or  village  take  to- 
the  center  of  the  street  and  own  tbe  soil  sub- 
ject to  the  public  easement."    The  conclusioa 
is,  therefore,  "that  a  railroad  company  can- 
not appropriate  and  occupy  it  with  the  track: 
of  its  road  without  the  consent  of  such  pro- 
prietor, or  without  compensation  madetohim,. 
and  that  neither  the  legislature  nor  the  mu- 
nicipal authorities  have  any  power  to  dispeose- 
with  such  compensation,    seems  irresistible. 
.    .    .    The  reason  is  stated  in  few  words  by- 
Chief  Justice  Shaw:    .    .    .    'The  two  uses- 
are  almost,  if  not  wholly,  inconsistent  with 
each  other;  so  that  taking  the  highway  for 
a  railroad  will  nearly  supersede  the  former 
use  to  which  it  had  been  legally  appropriated.' 
The  dedication  to  the  public  as  a  highway  en- 
hances the  value  of  the  lot  and  renders  it  more- 
convenient  and  useful  to  the  owner.     The 
use  by  the  railroad  company  diminishes  its 
value  and  renders  it  inconvenient  and  com- 
paratively useless.    It  would  be  a  most  unjust, 
and  oppressive  rule  which  would  deny  the- 
owner    compensation     under    such    circum- 
stances."   Accordingly  the  court  affirmed  the^ 
judgment  granting   a   perpetual  injunction. 
To  the  same  effect:  Begar  v.    Chicago  d  If, 
W.  R.    Co.  26  Wis.  624;  Pettibone  v.  Ham-^ 
ilton,  40  Wis.  411;  Kneeland  v.  Van  Valken- 
burgh,  46  Wis.  484,  82  Am.  Rep.  719;  Burba^ 
V.  Schteeinler,  56  Wis.  891;  Norerou  v.  Orif- 
fiths,  65  Wis.  607,  611,  66  Am.  Hep.  642.  Since 
such  abutting  owners  have  the  legal  title  to  the 
lands  in  tbe  street,  subject  only  to  the  public 
easement,  it  follows  that  whenever  such  street 
is  abandoned  or  vacated  such  easement  be- 
comes extinguished,  and  such  abutting  own- 
ers, respectively,  thereby  acquire  the  right  to- 
possession  as  reversioners.    Burbach  v.  Sakwein- 
ler,  56  Wis.  891;    Raeine  v.  Croteenberg,  61 
Wis.  485, 50  Am.  Rep.  149.     'It  is  well  settled 
in  this  state  that  the  appropriation  of  a  public 
highwav  for  the  purposes  of  a  railroad  is  the 
imposition  of  an  additional  burden  upon  the 
abutting  owners,  and  hence  is  the  taking  of 
private  property   for  public    use  within  tbe 
meaning  of  ^  18,  art.  1,  Const."    Bvehner  v. 
Chicago,  M,  db  N,  W.  R.  Co.  60  Wis.  272.    Such 
are  tbe  settled  rules  of  law  applicable  to  ordi- 
narv  steam  railways  constructed,  maintained, 
and  operated  in  public  streets  for  the  carriage 
of  passengers  and  freight    The  question  re- 
curs  whether   the    proposed    street  railwi^ 
comes  within  the  principles  of  law  thus  stated, 
or  whether  it  will  be  a  mere  exercise  of  the 
easement  acquired  by  the  public  when  Mil- 
waukee avenue  was  first  opened  to  public  use. 
In  Bobart  v.  Milwaukee  City  R.  Co.  27  Wis. 
194.  9  Am.  Rep.  461,  it  was  held  that  **Uie 
construction  and  operation  of  a  horse  railway 
in  the  public  streets  of  a  city,  bj  authoritv  from 
the  city  government,  is  not  a  new  burden  im- 
posed upon  the  owners  of  the  fee  of  the  land, 
and  they  are  not  entitled  to  a  compensation. 
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therefor,  except  where  some  private  right  of 
such  an  owner  (as  his  free  access  to  his  own  land 
or  buildings)  has  been  materially  impaired 
thereby."  The  learned  chief  Justice,  who 
wrote  the  opinion  of  the  court  in  that  case, 
after  showing  that  different  courts  and  differ- 
ent Judges  of  the  same  court  have  disagreed  as 
to  whether  the  establishment  and  running  of  a 
horse  railroad  in  a  public  street  was  an  imposi- 
tion of  an  additional  burden  upon  the  land  of 
the  abutting  owners,  reaches  the  conclusion 
"that  the  laying  down  of  the  rails  and  run- 
ning of  the  cars  in  the  manner  shown  by  this 
case,  is  not  the  appropriation  of  the  street  to  a 
sew  use,  requiring  compensation  to  be  made 
therefor  to  the  plaintiff,  unless  he  has  shown 
that  he  will  suffer  some  private  and  peculiar 
injury  by  being  deprived  of  that  free  access  to 
his  premises  which  otherwise  be  would  con- 
tinue to  have  and  enjoy."  In  that  case  the 
vehicles  were  drawn  by  horses,  the  same  as 
ordinarj^  carriages,— the  only  difference  being 
in  the  size  and  shape  of  the  vehicles,  and  the 
fact  that  in  the  one  case  they  were  confined  to 
the  fixed  iron  track  at  grade,  while  in  the  other 
they  were  not;  and  yet,  even  in  that  case  the 
conclusion  of  the  court  mentioned  was  mani- 
festly so  reached  with  some  hesitation.  The 
defendant  in  that  case  was  incorporated  under 
a  special  charter,  and  the  Uw  in  force  at  the 
time  authorized  the  municipality  to  grant  to 
such  corporation  "such  use  ...  of  any 
streets  within  its  limits  for  the  purpose  of  lay- 
ing single  or  double  tracks  and  running  cars 
thereon  for  the  carriage  of  passengers  only,  to 
be  propelled  by  animals  or  such  other  power  as 
shall  be  agreed  on."  Sections  1, 8.  4,  chap.  818, 
Laws  1860;  Rev.  Stat.  §  1862.  The  same  act 
authorized  such  corporation  to  extend  its  rail- 
ways to  any  points  within  any  town  adjoining 
such  municipality,  and  to  lay  and  operate  its 
railway  upon  the  highways  therein  so  as  not  to 
obstruct  public  travel  thereon,  upon  procuring 
the  written  consent  of  a  majority  of  the  super- 
visors of  such  town.    Rev.  Stat.  §  1868.    In 

1880  the  powers  of  such  street-railway  corpora- 
tions were  enlarged  and  extended  so  as  to  au- 
thorize the  same  to  build  and  operate  their  rail- 
ways '*in  any  village  or  town,  or  to  extend 
from  any  point  in  one  village  or  town  to,  into, 
or  through  any  other  village  or  town;  and 
for  running  of  cars  propelled  by  animals,  for  the 
carnage  of  either  passengers  or  freight;  .  .  . 
but  not  so  as  to  obstruct  the  common  public 
travel  thereon."  Laws  1880.  chap.  221;  San- 
born &  Berryman.  Anno.  Stat,  g  1868.    In 

1881  the  powers  of  such  street-railway  corpora- 
lions  were  further  enlarged  and  extended  so  as 
to  authorize  the  same  to  run  "cars  thereon  for 
the  carriage  of  freight  and  passengers,  to  be 
propelled  by  animals  or  such  other  power  as 
shall  be  agreed  on."  Laws  1881,  chap.  219; 
^^anbo^n  &  Berryman,  Anno.  Stat,  g  1862.  In 
1891  the  act  of  1880  (Sanborn  &  Berryman, 
Anno.  Stat.  §  1868).  was  amended;  and  the 
powers  of  such  corporations  further  enlarged 
and  extended  so  that  such  railways  should  not 
be  limited  to  "streets,"  and  so  that  cars  might 
be  propelled  thereon  by  "other  power"  as  well 
as  "by  animals,"  "for  the  carriage  of  either 
passen^rs  or  freight."  Laws  1891,  chap.  887. 
As  indicated  in  the  statement  made,  the  part  of 
the  defendant's  proposed  railway  in  question 
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is  to  be  a  part  of  its  connecting  line  of 
railway  from  the  city  of  Kenosha  to  the 
city  of  Milwaukee;  and,  as  expressed  in  the 
defendant's  charter,  it  intends  to  use  said 
railway,  when  constructed,  for  the  carriage 
and  transportation  of  passengers,  merchan- 
dise, personal  baggage,  mail,  and  express  mat- 
ter, in  cars  and  trains  propelled  by  locomc- 
tive  engines  and  electricity  and  other  power; 
but  with  no  provision  for  condemning  lands  or 
acquiring  the  right  of  way.  nor  for  joining  and 
uniting  with  other  railways  in  forming  cross- 
ings^ intersections,  and  connections,  nor  in  ad- 
Justing  differences  in  case  of  disagreement,  as 
required  by  statute  in  the  case  of  steam  rail- 
ways. Sanborn  &  Berryman,  Anno.  Stat 
§  1828,  subd.  6.  Such  a  railway  is  not  a  street 
railway,  within  the  ruling  of  the  Hohari  Caae, 
nor  as  generally  understc^.  Upon  what  prin- 
cijpleof  law  can  it  be  said  that  before  the  plain- 
tiff can  construct  its  railway  across  or  upon  a 
public  street  or  highway  at  grade  it  must  make 
compensation  to,  or  acquire  the  consent  of,  the 
abutting  landowner,  and  yet  that  the  defend- 
and  can  do  the  same  thing  without  such  com- 
pensation or  consent  The  mere  difference  in 
motive  power  would  seem  to  be  insufficient 
Besides,  there  is  certainly  far  more  difference 
in  the  use  of  mere  horse  power,  as  in  Hobari 
V.  Milwaukee  City  R,  Oo.  27  Wis.  194,  9  Am. 
Rep.  461,  and  electric  power,  as  in  the  case  of 
the  defendant,  than  there  is  in  the  case  of  elec- 
tricity and  steam.  A  mere  street  railway  for 
carrying  "passengers  only,"  as  the  statute  pre- 
scribed under  which  the  Hdbart  Caee  was  de- 
cided, would  greatly  relieve  the  streets  of  a 
city  or  village  from  travel,  and  hence  would, 
to  that  extent,  facilitate  travel  on  foot  or  by 
carriage.  Such  street  railways,  under  the  de- 
cision m  that  case,  do  not  necessarily  consti- 
tute an  additional  servitude  or  burden  for 
Which  the  abutting  owners  are  entitled  to  com- 
pensation. The  same  would ,  to  some  exten  t  be 
true  as  to  the  suburbs  of  cities  and  villages.  But 
the  principle  has  no  application  to  the  country 
towns  between  Kenosha  and  Milwaukee.  The 
carriage  of  "passengers  only"  probably  in- 
cludea  such  articles  and  effects  as  the  passen- 
gers retained  in  their  own  personal  custody. 
But  the  several  amendments  of  the  Revised 
Statutes,  mentioned,  purposely  dropped  out  the 
word  "only,"  and  added  the  word  "freight." 
and  also  added  the  words  "other  power,"  as 
well  as  horse  power.  In  other  words,  the 
manifest  purpose  of  the  amendments  was  to 
authorize  the  construction  and  operation  of 
commercial  railways  upon  such  streets  and 
highways  without  consent  of,  or  compensation 
to,  abutting  owners.  The  charter  of  the  de- 
fendant company  contemplates  the  construc- 
tion and  operation  of  such  commercial  railway 
between  Milwaukee  and  Kenosha,  which,  of 
course,  on  the  same  theory,  might  be  extended 
to  Chicago.  That  such  commercial  railway 
upon  public  streets  and  highways,  engaged  in 
the  carriage  and  transportation  of  merchandise, 
personal  Mggage,  mail,  and  express  matter,  as 
well  as  passengers,  would  tend  to  obstruct  and 
interfere  with  the  ordinary  uses  of  a  street  or 
highway,  would  seem  to  be  quite  manifest 
Such  use  of  streets  and  highways  by  such  com- 
mercial railways  constitutes,  in  our  judgment, 
an   additional  servitude  or  burden  upon  th^ 
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lands  of  abutting  owners  for  which  thej  are 
entitled  to  compensation.  This  certainly  is  in 
harmony  with  the  decisions  of  this  court. 
While  there  is  much  contrariety  of  opinion  on 
the  subject,  yet  the  better  rule  seems  to  be  that 
a  commercial  railroad  constitutes  an  additional 
servitude  or  burden  for  which  abutting  owners 
are  entitled  to  compensation.  8  Elliott,  Rail- 
roads, g  1087,  and  cases  there  cited.  Shepard- 
9on  V.  Milwaukee  dk  B,  JR.  Co.  8  Wis.  606;  S/ier- 
man  v.  Milwaukee,  L  8,  A  W.  R.  Co.  40  Wis. 
645;  Sweet  y.  Beehel,  159  U.  S.  880,  40  L.  ed. 
188;  Lahr  y.  Metropolitan  ESlet>.  R.  Co.  104  N. 
Y.  268;  Willamette  Iron  Work*  y.  Oregon  R.  A 
Nav.  Co.  26  Or.  224,  20  L.  R.  A.  88;  8laU  y. 
Chicago,  M.  dt  St.  P.  R.  Co.  86  Minn.  402. 

The  order  of  the  Circuit  Court  is  ref>ersed, 
and  the  cause  is  remanded,  with  directions  to 
grant  the  temporary  inlunction,  and  for  far- 
ther proceedings  according  to  law. 


Ella  EN08  et  al.,  Ezrs.,  etc.,  of  Horace 
Chase,  Deceased,  Appti., 

V. 

Casper  M.  SANGER  et  al.,  Reipti. 


.Wto.. 


.) 


A  grantee  of  real  property  who  aMnunes 
and  aiprees  to  pay  a  mortem a^  thereon 

is  personally  liable  for  tbe  deflcienoy  on  foreclo- 
sure, althouffb  bis  immediate  frraotor  did  not  as- 
sume tbe  payment  of  tbe  mortirage,  and  was  not 
liable  tberefor,  as  tbe  rule  in  WisoodsId  is  that 
wbere  one  person  for  a  valuable  eonsideratJon 
eoffages  witb  anotber  to  do  some  act  for  tbe  ben- 
efit of  a  third  person,  tbe  latter  may  maintain  an 
aotion  aflraiost  tbe  promisor  for  tbe  breach  of  the 
agreement. 

(April  80, 1807.) 

APPEAL  by  complainants  from  a  ludgment 
of  tbe  Huperior  Court  for  Milwaukee 
County  refusing  to  establish  a  personal  liabil- 
ity for  the  payment  of  a  mortgage  on  tbe  part 
of  a  grantee  of  the  mortgaged  property  who 
had  received  his  conveyance  subject  to  the 
mortgage.    Reversed. 

Statement  by  Marshall,  J.: 

On  tbe  29th  day  of  April,  1898,  Casper  M. 
Banger  executed  to  plaintiffs  a  mortgage  upon 
certain  real  estate  to  secure  the  payment  of 
$22,600  at  the  times  and  with  the  interest 
therein  provided  for.  On  the  25th  day  of  July, 
1898,  the  mortgagor,  by  deed  with  full  cov- 
enants except  as  to  such  mortgage,  conveyed 
such  real  estate  to  Emil  and  Alfred  T.  Sanger. 
On  the  19th  day  of  August,  1898,  the  last- 
named  grantees,  by  a  deed  with  full  covenants 
except  as  to  the  aforesaid  mortgage,  conveyed 
auch  real  estate  to  the  C.  M.  Sanger  Sons  Com- 
pany. Such  deed  contained  a  clause  in  the 
usual  form,  to  the  effect  that  the  grantee,  C. 
M.  Sanger  Sons  Company,  assumed  and  agreed 
to  pay  the  said  mortgstre  debt.  Default  was 
made  in  the  payment  of  interest  accruing  on 


NoTB.— As  to  tbe  riabt  of  a  person  to  sue  on  a 
contract  made  for  bis  benefit  with  anotber  person, 
see  noU  to  Jefferson  v.  Asoh  (Minn.)  26  L.  fi.  A.  257. 
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such  debt,  and  thereupon  this  action  wa» 
brought  to  foreclose  such  mortgage.  The  com- 
plaint contained  the  usual  prayer  for  relief  to- 
the  effect  that  the  decree  should  provide  for 
personal  Judgment  against  all  partiea  person- 
allv  liable  for  the  mongage  debt  in  case  of  a 
failure  to  realize  a  sufficient  sum  from  a  sale 
of  the  property  to  satisfy  such  debt,  with  in- 
terest and  costs.  All  the  facts  were  found  as- 
above  set  forth.  The  trial  court  held  that  tbe 
C.  M.  Sanger  Sons  Company  was  not  person- 
ally liable  for  the  mortgage  debt,  and  there* 
upon  judgment  was  entered  as  prayed  for  ia 
the  complaint,  except  in  respect  to  providini^ 
for  a  deficiency  Jucgment  against  the  C.  M. 
Sanger  Sons  Company.  Plaintiff  thereupon 
appealed  from  that  part  of  the  Judgment  re- 
fusing to  provide  for  such  a  deficiency  Judg- 
ment. 

Messrs.  Miller*  Noyes,  MiUer»4b  WaU*. 

for  appellants: 

All  cases  deciding  that  a  mortgagor's  grantee 
who  assumed  the  payment  of  a  mortgage  on* 
the  premises  conveyed  is  personally  liable  for 
any  deficiency  are  based  originally  on  the 
theory  that  where  a  person,  for  a  valuable  con- 
sideration, engages  another  to  do  some  act  for 
the  benefit  of  a  third  person,  the  latter  may 
maintain  an  action  against  the  promisor  for 
breach  of  the  engagement. 

In  Wisconsin  the  rule  that  wbere  a  person, 
for  a  valuable  consideration,  engages  another 
to  do  some  act  for  tbe  benefit  of  a  third  person, 
the  latter  may  maintain  an  action  agaioat  the 
promisor  for  breach  of  engsgement,  haa  not 
been  limited  in  any  manner. 

BasseU  v.  Hughes,  48  Wis.  819;  Houghton  y. 
Milbum,  64  Wis.  554;  PlatteviUe  v.  Hooper,  e» 
Wis.  881;  Larson  v.  Cook,  85  Wis.  564.  See 
also  Orant  v.  Diebold  Bafe  d  Lock  Co.  77  Wis. 
72;  Palmeter  v.  Carey,  68  Wis.  426. 

In  other  states,  where  the  doctrine  as  to  the 
rights  of  beneficiaries  of  contracts  to  sue  in 
their  own  name  has  not  been  limited,  and 
where  the  law  with  respect  thereto  is  the  same 
as  the  doctrine  applied  by  our  supreme  court, 
it  has  been  held  that  the  grantee  of  mortgaged 

{>roperty  who  has  assumed  the  mortgage  debt 
s  liable  to  the  mortgagee,  irrespectively  of  the 
personal  liability  of  his  graniors. 

Merriman  v.  Moore,  90  Pa.  78;  Deany.  Wal- 
ker, 107  III  642,  47  Am.  Rep.  467;  HoiTs  Ap- 
peal, 24  Pa.  200;  Townsend  v.  Long,  77  Pa.  148,. 
18  Am.  Hep.  488;  Justice  v.  TaUman,  86  Pa. 
147;  Heim  v.  Vogel,  69  Mo.  629;  Urquhnrt  v. 
Brayton,  12  R.  L  169;  Bretoer  v.  Maurer,  88 
Ohio  St  648,  48  Am.  Rep.  486. 

Mr.  Charles  F.  Hunter,  for  respondents: 

The  cases  are  numerous  which  hold  that  a 
grantee  purchasing  from  one  who  is  bound  to 
pay  a  mortgage  debt,  by  assuming  the  debt,  be- 
comes in  turn  bound. 

The  courts  have  arrived  at  that  conclusioii 
by  two  different  and  distinct  lines  of  reason- 
ing:  one  line  being  the  equitable  theory  of  sub- 
rogation, and  the  other  that  of  contract. 

As  between  the  parties  to  the  deed  tbe  grantee 
thereby  becomes  the  principal  debtor  for  the 
morttfsge  debt,  which  has  been  allowed  to  him 
out  of  the  purchase  money,  and  the  grantor  ia 
thenceforward  merely  a  suretv  for  the  debt; 
and  then,  upon  the  familiar  principle  that  the 
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creditor  U  eDtUled  by  wav  of  equitable  subro- 
gation to  all  aecurities  held  by  a  surety  of  tbe 
prindpal  debtor,  tbe  mortga'ifi:ee  is  entitled  to 
tbe  benefit  of  this  agreement  made  by  the  pur- 
chaser. 

Jones,  Mortg.  5th  ed.  §  766,  and  cases  cited. 

The  foregoing  rule  has  received  the  sanction 
of  our  own  court. 

Palmeier  ▼.  Carey,  68  Wis.  426;  Boardman 
▼.  Ixirrahee,  61  Conn.  89. 

But  in  order  to  secure  this  equitable  subro- 
gation there  must  be  a  lisbility  resting  upon 
the  purchaser's  grsntor  at  the  time  of  tbe  mak- 
ing of  the  couYeyance  which  contained  the 
clause  of  assumption. 

Jones.  Mortg.  6th  ed.  S  765,  p.  711;  Wi9e  ▼. 
FuUer,  29  N.  J.  Eg.  267;  OrowU  ▼.  Currier, 
27  N.  J.  Eg.  162;  OrauieU  v.  Hoepital  cf  Saint 
Barnabas,  27  N.  J.  Eq.  660;  Moor^s  Appeal 
88  Pa.  450,  82  Am.  Rep.  469;  Mount  y.  Van 
Ness,  88  N.  J.  Eq.  262;  Of^barne  v.  CabeU,  77 
Ya.  462;  Norwood  y.  De  Hart,  80  N.  J.  Eq.  412; 
Dean  ▼.  Walker,  107  HI.  540,  47  Am.  Rep.  467; 
Biddei  ▼.  Brizeoiara,  64  Cal.  861. 

The  contract  theory  is  expressed  in  the 
proposition  that  when  one  person,  for  a  val- 
uabie  consideration,  makes  a  promise  for  the 
benefit  of  a  third  person,  that  person  may 
maintain  an  action  upon  it. 

Where  the  grantor  is  not  personally  bound 
to  pay  the  mortgage  debt,  his  grantee  does  not 
become  bound  by  reason  of  having  assumed 
the  pavment  of  the  mortgage  debt  in  the  deed. 

Vrooman  y.  Turner,  69  «.  T.  280,  25  Am. 
Rep.  195:  Norwood  v.  De  Hart,  80  N.  J.  Eq. 
412;  King  ▼.  WhitHy,  10  Paige,  466;  Trotter  v. 
Hughte,  12  N.  T.  74,  62  Am.  Dec.  187. 

The  findings  of  the  court  do  not  show  that 
the  promise  of  tbe  C.  M.  Sanger  Sons  Com- 
pany to  pay  the  mortgage  was  a  part  of  the 
consideration  for  the  conveyance. 

There  is  nothing  to  warrant  the  inference 
that  the  contract  was  made  for  the  benefit  of 
the  mortgagee  or  the  plaintiif.  He  was  not 
put  forward  as  the  party  to  whom  the  consid- 
eration was  to  be  paid,  or  to  receive  a  part  of 
it  reserred  in  the  hands  of  tbe  grantee  for  bis 
benefit;  nor  was  there  any  debt  or  obligation 
due  from  the  grantor  which  the  grantee 
assumed  to  pay  as  part  of  the  consideration, 
and  thus  made  his  own  debt. 

Brown  v.  Stillman,  48  Minn.  126;  Neleon  v. 
Rogers,  47  Minn.  108;  Morris  y.  Mix,  4  Ean. 
App.  654. 

The  inquiry  must  always  be  as  to  the  intent 
of  the  parties  to  the  contract.  If  it  appear  in 
this  instance  that  a  fund  is  retained  by  the 
crantee,  out  of  which  to  pay  the  mortgage  in- 
debtedness, then  it  would  be  apparent  that  the 
contract  was  for  the  benefit  of  the  mortgagee, 
and  the  retention  of  the  fund  would  be  in- 
equitable. 

A  mere  stranger  cannot  intervene,  and  claim 
by  action  the  oenefit  of  a  contract  between 
other  parties.  There  must  be  either  a  new 
consideration  or  some  prior  right  or  claim 
against  one  of  the  contracting  parties,  by  which 
he  has  a  legal  interest  in  the  performance  of 
the  agreement 

Vrooman  v.  Turner,  69  N.  T.  280,  25  Am. 
Rep.  195.  See  King  v.  Whitely,  10  Paige.  465; 
Trotter  v.  Hughes,  12  N.  Y.  74,  62  Am.  Dec. 
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187;  Wager  v.  Link,  184  N.  Y.  122;  Qark  v.. 
Hoteard,  160  N.  Y.  282. 

When  a  purchaser  merely  scquires  an  equity 
of  redemption  and  does  not  assume  tbe  mort- 
gage as  part  of  the  purchase  price,  he  is  noti 
held  for  the  debt. 

Brown  v.  Stillman,  48  Minn.  126;  Nelson  v.. 
Rogers.  47  Minn.  108;  Morris  v.  Mix,  4  Ean. 
App.  654. 

Marshailt  J.,  delivered  the  opinion  of  the' 
court: 

Tbe  decisions  of  the  various  courts  are  by  no- 
means  uniform,  either  in  respect  to  the  bind- 
ing effect  of  a  covenant  by  a  grantee  of  land  to> 
pay  the  consideration  therefor  to  a  third  per- 
son, or  the  ground  upon  which  the  obligation' 
rests,  if  sustained,  it  is  useless  to  review  and 
try  to  harmonize  the  various  adjudications. 
In  fact,  it  is  difficult  to  find  a  line  upon  which 
they  can  be  harmonized  respecting  the  ground! 
of  the  liability.  In  this  state  tbe  liability  rests 
upon  the  doctrine  that  where  one  person,  for  a 
valuable  consideration,  engages  with  another  to 
do  some  act  for  the  benefit  of  a  third  person, 
the  latter  may  maintain  an  action  against  the 

Sroraisor  for  the  breach  of  the  agreement., 
uch  doctrine  is  the  settled  law  in  Uiis  state. 
Bassett  y.  Hughes,  48  Wis.  819;  Boiley.  Bailey „ 
58  Wis.  484;  Grant  ▼.  Diebold  Safe  d  Lock  Go. 
77  Wia  72;  Kollcck  v.  Pareher,  62  Wis.  898; 
and  many  other  cases  that  might  be  cited.  All 
that  is  required  to  render  such  rule  applicable- 
is  for  the  obligor,  for  a  sufficient  consideratioa 
to  support  tbe  promise,  to  agree  to  do  some  act 
for  the  benefit  of  a  third  person.  No  questiooi 
of  subrogation  or  novation  is  involved.  Such 
third  person,  whether  sustaining  any  relation 
to  the  person  with  whom  tbe  agreement  ia 
made  or  not,  or  to  the  person  from  whom  the 
consideration  moves,  may  adopt  such  promise 
made  for  his  benefit,  and  thereby  bring  him- 
self into  privitywith  the  obligor,  and  enforce^ 
the  promise.  While  the  incidental  effect  of  the 
execution  of  such  promise  is  to  discharge  the 
debt  of  another  to  such  third  person,  such 
promise  is  really  to  pay  the  debt  of  tbe  prom- 
isor, to  perform  his  own  contract,  entered  into- 
for  a  sufficient  consideration  to  support  it. 
Kaioek  V.  Pareher,  52  Wis.  898;  Hode  v.  Bai- 
ley, 58  Wis.  484.  In  Bishop  v.  Douglass,  26. 
Wis.  696,  the  liability  of  the  grantee  to  pay  tbe- 
mortgage  debt  was  placed  on  tbe  ground  that 
he  received  tbe  conveyance  subject  to  a  condi- 
tion, and  thereby  became  bound  to  perform  it, 
which,  as  applied  to  the  facts  of  that  case,  is 
only  another  way  of  stating  the  rule  before 
referred  to.  In  Palmeier  v.  Carey.  68  Wis.  426,. 
tbe  liability  was  based  on  the  same  principle,, 
though,  as  in  Bishop  v.  Douglass,  25  Wis.  696,. 
the  rule  was  not  distinctly  stated  other  than  by 
saying  that  '*the  grantee  became  liable  for  pay- 
ment of  tbe  mortgage  debt  by  making  a  valid! 
Sromise  to  pay  it."  In  Brewer  v.  Dyer,  7  Cush. 
B7,  the  principle  is  stated  in  the  language  ot 
Mr.  Justice  Bigelow  as  follows:  Thus  "upoa 
the  principle  oflaw,  long  recognized  and  clearly 
established,  .  .  .  that  when  one  person,  for  & 
valuable  consideration,  engages  with  another 
.  .  .  to  do  some  act  for  the  benefit  of  a  tbihi, 
the  latter,  who  would  enjoy  the  benefit  of  the 
act,  may  maintain  an  action  for  the  breach  of 
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«ucli  eDgagement.  ...  It  does  not  rest  upon 
the  ground  of  any  actual  or  supposed  relation- 
ship befween  the  parties,  as  some  of  the  earlier 
•cases  would  seem  to  indicate,  .  .  .  but  upon 
the  broader  and  more  satisfactory  basis  that 
the  law,  operating  on  the  acts  of  the  parties, 
•creates  the  duty,  establishes  the  privity,  and 
Implies  the  promise  and  obligation,  on  which 
the  action  is  founded."  In  most,  if  not  all, 
Jurisdictions,  where  the  liability  of  a  grantee 
to  pay  a  debt  secured  upon  the  property  eun- 
▼eyed  to  him,  because  of  his  promise  in  the 
•conveyance,  is  sustained  on  the  ground  stated, 
the  fact  of  whether  the  grantor  was  liable  for 
the  debt  or  not  is  held  immaterial.  Dean  v. 
iraM»r,107I11.540,47,Am.Rep.467;BByy.  WiO^ 
iams,  112  III.  91, 54  Am.  Rep.  209;  HerrimanY, 
Moore,  90  Pa.  78;  Bare  ▼.  Murphy,  45  Neb.  809, 
'89L.  R  A.  851.  From  the  foregoing  authorities, 
which  more  directly  state  the  doctnne  which  has 
long  prevailed  in  this  state,  applicable  to  this 
•class  of  cases,  than  anv  case  in  our  own  court, 
mnd  from  the  general  principle  upon  which 
such  cases  rest,  which  has  long  been  the  settled 
law  here,  we  deduce  the  following:  Where  a 
«7L.R.A. 


grantee,  in  the  conveyance  to  him,  assumes 
and  agrees  to  pay  the  debt  of  a  third  person  as 
part  of  the  consideration  for  his  purchase, 
there  is  no  necessity  for  any  consideration  to 
pass  from  such  third  person  or  his  debtor  to 
such  grantee  to  support  such  agreement^  a  por- 
tion of  the  consideration  for  the  purchase  being 
left  in  such  grantee's  hands,  appropriated  by 
the  grantor  to  the  payment  of  such  debt,  which 
debt  such  grantee  agreed  to  pay  in  considera- 
tion of  the  convevance  and  01  such  appropria- 
tion of  the  purchase  money.  He  cannot  be 
heard  to  object  to  the  performance  of  his  con- 
tract because  his  grantor  was  not  liable  to  such 
third  person.  When  the  grantor  makes  such 
an  appropriation,  and  the  grantee,  for  a  suffi- 
cient consideration,  promises  to  pay  the  amount 
so  appropriated  to  the  third  person,  such  grantee 
thereby  becomes  liable  to  such  third  person, 
and  such  liability  rests  solely  on  such  considera- 
tion and  such  promise. 

I%e  judgment  of  the  Baperiar  Court  ie  re- 
vereed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 
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8H0WIK0  the  Chanffes,  Progress,  and  Deyelopment  of  the  Law  dmlnff  the  First  Quarter  of 
the  Judicial  Tear  fiesinning  with  October  1, 1887,  Olassifled  as  FoUows: 

L  Public,  Official,  akd  Statutobt  MATrBBib 

II.   COMTBACTUAL  Ain>  COMMEBOLAL  RbLATIOHB. 

III.  COBFOBATIOH8  AXD  AseOOIATIONfl. 

IV.  D011B8TIC  Rblatioks. 
V.  Pbbsonal  Capacitt. 

YL  ToBTS ;  NBGLiaRKCB;  Injubiibs. 
VII.  Pbopbbtt  Rights;  Wills;  Libks. 
yill.  Civil  Reiibdib8. 
IX  Obdokal  Law  and  Pbactiob. 


L  Public,  Official,  and  Btatutobt  Mattbbs. 


OoniHiutional  righU. 
8ee  also  ivfra^  pasrim. 

The  constitutionality  of  a  statute  authorizing 
a  lotowner  to  build  a  party  wall  one  half  on 
the  land  of  his  neighbor,  and  when  the  latter 
chooses  to  use  the  wall  recover  of  him  one  half 
the  expense,  is  sustained  as  an  exercise  of  the 
police  power,— especially  where  the  statute  has 
been  enforced  unquestioned  for  more  than 
forty  years.    (Iowa)  462. 

A  statute  makinffit  unlawful  to  bum  natural 
gas  in  flambeau  fights  for  illuminating  pur- 
poses is  sustained  against  contentions  that  it 
infringes  the  constitutional  rights  of  the  owner 
of  the  gas.    and.)  294. 

The  validity  of  a  statute  prohibiting  more 
than  eight  hours  labor  per  day  in  underground 
mines  unless  in  case  of  emergency  is  sustained 
under  the  Utah  Constitution,  which  expressly 
authorizes  the  legislature  to  pass  laws  for  the 
aafety  of  employees  in  factories,  smelters,  and 
mines.    (Utoh)  108,  106. 

The  provisions  of  a  statute  requiring  a  rail- 
road company  to  pay  employees  when  dis- 
charged all  wages  earned  up  to  that  time  with- 
out any  deduction  for  payment  before  the  time 
agreed,  and  in  default  thereof  that  the  wages 
shall  continue  until  paid,  but  not  more  than 
sixty  days  unless  action  is  brought  within  that 
time,  are  held  constitutional.  (Ark.)  604. 
Offleeri. 

A  constitutional  provision  that  the  fitness  of 
persons  for  office  shall  be  ascertained,  so  far 
as  practicable,  by  competitive  examinations,  is 
held  not  to  be  self  executing,  and  also  held  not 
to  be  applicable  to  confidential  employees. 
<N.T.)809. 

The  ofBce  of  governor,  and  that  of  mayor 
of  a  city,  are  held  to  be  incompatible  where 
the  governor  has  power  to  remove  the  mayor, 
although  the  necessity  for  removal  may  be  re- 
mote.   (Mich.)  211. 

A  statute  attempting  to  deprive  the  governor 
of  his  constitutional  power  to  appoint  judges 
of  an  inferior  court  by  changing  the  name  of 
the  court,  and  requiring  the  judge  to  be  elected 
without  champing  the  jurisdiction  of  the  court 


or  its  functions,  is  held  void.    (N.  J.)  781. 
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The  right  of  the  mayor  of  a  city  to  investl- 

fate  the  books  of  city  officers  is  held  to  give 
im  no  right  to  aid  a  private  individual  in  ob- 
taining an  examination  of  the  books  for  private 
purposes,  and  the  obstruction  of  the  mayor  in 
his  attempt  to  examine  the  books  is  held  to 
constitute  a  criminal  offense,  if  he  was  acting 
officially,  but  not  otherwise.  (Mich.)  222. 
Notary, 

A  notary  public  is  held  not  to  be  disqualified 
from  taking  an  acknowledgment  of  a  mortgage 
to  a  corporation  merely  b^use  he  is  its  sec- 
retary and  treasurer.    (Neb.)  484. 
PamafMntary  law, 

A  majority  vote  being  required  to  confirm  a 
city  officer,  it  is  held  that  when  one  half  the 
members  of  the  council  refuse  to  vote  and 
the  other  half  vote  in  favor  the  mayor  is  en- 
titled to  give  a  casting  vote  in  favor  of  the  con- 
firmation, on  the  ground  that  there  is  a  tie, 
unless,  indeed,  the  silence  is  to  be  regarded  as 
an  assent  to  the  confirmation,  which  renders 
the  casting  vote  unneblessary.  (Mont.)  206. 
Boards. 

The  revocation  of  a  license  is  held  invalid 
because  of  the  fact  that  the  chairman  of  the 
board  which  revoked  it  had  emploved  a  minor 
to  purchase  whisky  of  the  dealer  for  the  pur- 
pose of  obtaining  evidence  on  which  to  revoke 
the  license.    (Wis.)  289. 

CtmrU. 

A  tribal  Indian  killing  a  member  of  the  same 
tribe  while  oH  the  reservation  is  held  to  be 
subject  to  trial  in  the  courts  of  the  state  accord- 
ing to  state  law.    (Colo.)  686. 

The  appointment  of  city  commissioners  by 
circuit  judges  is  held  not  to  be  an  executive  or 
legislative  function,  although  it  is  not  strictly 
Judicial,  and  therefore  it  is  sustained  against 
the  contention  that  it  violates  the  constitutional 
provision  for  the  separation  of  the  departments 
of  government.    (Ind.)  189. 

Enactment  of  $iatute. 

The  signature  of  a  bill  by  the  governor  after 

the  adjournment  of  the  legislature  is  sustained 

in  Michigan  if  made  within  ten  days  after  its 

passage,  although  it  was  not  pasKd.  within  the 
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last  five  days  of  the  sessioD,  and  the  Con- 
stitution expressly  proyides  for  signing  bills 
passed  during  the  last  flye  days  of  the  session 
within  flye  days  alter  adjoamment.  (Mich.) 
801. 

(huntie$.  , 
The  liability  of  a  county  to  garnishment  is 
denied  in  the  absence  of  any  statute  authoriz- 
ing it,  and  a  judgment  against  a  county  in  such 
case  is  held  yoid  on  collateral  attack.  fWash.) 
207. 

Municipalities. 
A  municipal  ordinance  regulating  the  busi- 
ness of  secondhand  stores  is  held  to  be  in  excess 
of  the  powers  of  a  municipal  council  unless  the 
authority  therefor  is  conferred  by  express  legis- 
latiye  authority.    (La.)  678. 

A  creditor  of  a  city  claimini^  under  a  con- 
tract which  is  disputed  and  in  litigation  is  de- 
nied the  right  to  an  Injunction  against  an  ap- 
f)ropriation  on  the  municipal  budsret  for  the 
awful  purpose  of  remoying  garbage  which  is 
the  subject  of  his  alleged  contract,  although 
any  party  in  interest  may  haye  an  injunction 
aeainst  an  appropriation  for  an  illegal  purpose. 
(La.)  540. 

The  power  of  a  dty  to  compel  a  railroad 
company  to  light  each  street  crossed  by  its 
road  at  the  point  of  crossing  from  dark  to  dawn 
with  an  arc  lamp  of  2,000  candle  power  is  de- 
nied, where  its  only  schedule  train  at  night 
passes  through  the  city  at  8  o'clock  in  the 
eyening.    (Ind.)  175. 

A  power  of  the  city  of  New  Orleans  to  grant 
an  exclusiye  right  for  ninety-nine  years  to  a 
railroad  company  for  the  occupation  of  batture 
in  front  of  its  riparian  property  on  the  bank  of 
the  Mississippi  riyer  is  held  to  be  in  excess  of 
the  municipal  authority,  since  it  had  no  right 
to  alienate  the  property  but  only  the  power  of 
administration.    (La.)  661. 

A  railway  in  city  streets  for  rapid  transit  is 
held  to  constitute  a  highway  for  a  city  parpose 
within  the  meaning  of  a  constitutional  proyi- 
sion  against  incurring  indebtedness  except  for 
city  purposes.    (N.  Y.)  788. 

The  lowest  responsible  bidder  is  held  to  haye 
no  yested  or  absolute  right  to  a  contract  under 
statutes  requiring  property  to  be  let  to  the 
lowest  bidder,  as  the  statutes  are  not  for  the 
benefit  of  the  bidders,  and  the  courts  will  not 
compel  the  award  of  the  contract.  (C.  C.  App. 
8th  C.)  680. 

A  statute  prohibiting  a  city  to  acquire  a 
water  plant,  except  by  purchase,  from  priyate 
parties  if  a  contract  has  been  made  or  a  fran- 
chise giyen  for  a  priyate  water  supply,  is  held 
to  yiolate  constitutional  provisions  against  stat- 
utes leyying  taxes  for  municipal  purposes  or 
imposing  liabilities  upon  a  city  for  past  con- 
siderations or  transactions.  (Idaho)  412. 
Eminent  domain. 
An  electric  railway  in  a  yillage  street  form- 
ing part  of  a  line  between  cities  for  the  trans- 
portation of  mails,  merchandise,  baggaee,  and 
express  matter,  as  well  as  passengers,  is  held 
to  constitute  an  additional  seryitude  for  which 
abutting  owners  are  entitled  to  compensation. 
(Wis.)  856. 

Taxei. 
The  water  power  created  by  a  dam  is  held 
to  be  taxable  only  as  an  element  of  yalue  of 
the  mill  where  the  power  is  applied,  and  there- 
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fore  such  power  cannot  be  taxed  where  the  dua 
is  situated  if  it  is  applied  in  a  different  place. 
(Me.)  651. 

A  constitutional  proyision  requiring  capita- 
tion taxes  to  be  levied  equal  to  the  tax  on  $80l> 
of  property  is  held  not  self  operative  for  the 
purpose  of  correcting  a  statute  which  adopts  a 
different  ratio,  but  the  statute  is  in  such  case 
yoid.    CN.  C.)246. 

Money  in  the  hands  of  a  receiyer,  although 
much  of  it  was  paid  over  to  him  by  receivers 
in  other  states  under  an  agreement  that  the 
claims  in  all  the  slates  should  share  ratably,  is 
held  to  be  within  the  jurisdiction  of  the  state 
for  the  purpose  of  taxation.    (Ind.)  442. 

A  yessel  duly  registered  under  the  acts  of 
Congress  is  held  to  be  taxable  at  her  home 
port,  and  not  elsewhere,  when  owned  by  a  cor- 
poration of  that  place.    (Fla.)  518. 

A  yery  vigorous  opinion  establishes  the  lia- 
bility to  assessment  for  omitted  taxes  of  the 
property  of  a  person  who  had  carried  on  busi- 
ness in  the  state  for  years  claiming  a  residence 
elsewhere.  The  use  of  the  property  in  the 
state,  although  the  owner  is  a  nonresident,  i» 
held  to  make  it  taxable.    (Ind.)  884. 

A  statute  providing  that  the  property  within 
the  state  of  an  interstate  express  company  shall 
be  assessed  at  the  proportion  of  capital  stock 
which  the  number  of  miles  of  railway  employed 
in  the  state  bears  to  the  total  number  of  miles 
of  railway  is  construed,  for  the  purpose  of  up- 
holding it,  to  be  mandatory  only  when  there  is 
no  evidence  that  the  true  yalue  of  the  property 
in  the  state  is  otherwise,  and  it  is  held  that  the 
true  yalue  of  the  property  in  the  state  may  be 
taken  as  part  of  a  profi^producing  plant,  and 
need  not  be  limited  necessarily  to  the  tangible 
property  in  the  state.    (Ark.)  871. 

A  statute  allowing  a  deduction  of  the  debta 
of  a  resident  taxpayer  without  allowing  the 
same  deduction  to  nonresidents  is  held  to  be  a 
denial  of  equal  privileges  and  immunities  of 
citizens.    (Yt.)  840. 

License  taxes, 
A  contract  giving  a  street-railway  company 
the  right  to  operate  its  road  for  a  term  of  years 
is  held  to  give  no  implied  exemption  from  a 
license  tax  although  it  Is  levied  for  purposes  of 
revenue.    (Mo.)  446. 

Water  rents  and  supply. 
Rents  charged  for  water  actually  used  are 
held  not  to  be  taxes  so  as  to  entitle  the  person 
to  notice  and  opportunity  to  be  heard  before 
they  are  established,  and  an  application  for  a 
supply  of  water  is  held  to  constitute  assent  to 
the  rates.    (N.  T.)827. 

The  owner  of  premises  is  held  unable  to  re- 
quire of  the  board  of  water  commissioners  the 
supply  of  water  to  each  of  his  tenants  as  a  sep- 
arate consumer  with  the  collection  of  rates  di- 
rectly from  them,  although  he  puts  shut  offa 
with  locks  and  keys  at  nis  own  expense  in 
each  room,  and  tenders  the  keys  to  the  boards 
(Mich.)  675. 

8eh4)6ls, 
See  also  infra,  YL 

A  rule  of  the  board  of  health  excluding  chil- 
dren from  the  public  schools  if  they  haye  not 
been  yaccinated  is  held  yoid  unless  authorized 
by  statute,  and  the  legislative  power  on  this 
subject  it  is  said  cannot  be-delegate(k  It  is 
gitizedbyVLjOOgle 
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ableness  in  the  absence  of  any  epidemic  or 
probability  of  an  epidemic  of  smallpox.  (Wis.) 
157. 

ParadM. 

The  right  of  a  military  body  to  the  exclusive 
use  of  a  street  for  the  purpose  of  a  parade  is 
declared  to  rest  necessarily  upon  an  express 
legislative  provision,  and  in  default  thereof  the 
arrest  of  a  man  for  refusing  to  make  way  for  a 
parade  while  on  the  public  street  is  held  to  be 
unauthorized.  (Ga.)  642. 
EUctwM, 

The  right  of  women  to  vote  is  held  not  to 


the  right  to  male  citizens,  although  there  is  no 
express  negative  of  the  right  oi  women,  and 
the  14th  Amendment  to  the  Federal  Constitu- 
tion is  held  not  to  give  such  right.  (Ind.)  644. 
A  maioritv  of  the  taxpayers  voting  at  an 
election  is  held  to  be  all  that  is  required  by  a 
constitutional  provision  that  a  majority  of  the 
taxpayers  shall  be  required  to  authorize  the  in- 
crease of  taxes,  and  those  who  do  not  vote  are 
presumed  to  assent  and  cannot  be  counted. 
(La.)  76U 
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See  also  infra,  m.,  YL 

An  agreement  by  a  railroad  companv  to  es- 
tablish a  depot  at  a  certain  place  is  held  to  be 
satisfied  where  it  established  it  and  maintained 
it  for  thirty-six  years  but  then  removed  it  be- 
cause of  the  exigencies  of  the  business.  (C.  C. 
App.  5th  C.)  94. 

The  validity  of  an  oral  sale  of  timber  under 
the  4th  section  of  the  statute  of  frauds  is  sus- 
tained in  Maryland,  and  it  is  held  it  is  valid 
under  the  17th  section  if  the  purchaser  has 
been  put  in  possession  and  commenced  opera- 
Uons.    (Md.)  449. 

Accord  and  MtisfacHan. 

Payment  of  a  less  sum  for  a  greater  distinctly 
accepted  as  in  full  satisfaction  is  held  sufficient 
on  a  review  of  the  decisions,  and  with  sharp 
criticism  of  those  which  decide  to  the  contrary. 
(Miss.)  771. 

Latoofplae^. 

The  disability  of  a  married  woroai^  in  re- 
spect to  a  guaranty  of  her  husband's  obliga- 
tions is  held  to  extend  to  the  delivery  of  such  a 
contract  in  another  state  by  her  agent,  whose 
agency  was  created  in  the  state  of  her  resi- 
dence.   (Conn.)  453. 

Agency. 

An  express  warranty  made  without  author- 
ity by  one  assumiag  to  act  as  agent  is  held  not 
to  be  ratified  by  adopting  the  ssle  and  deliver- 
ing the  goods  without  knowledge  of  his  repre- 
sentations or  warranty,  if  there  was  no  custom 
to  make  warranty  in  such  sales.  (N.  T.)  709. 
Carrieri, 

A  ticket  entitling  a  person  to  "personal  pas- 
sage*' is  held  not  to  include  the  right  to  carry 
packages  of  groceries  on  the  train;  but  the  car- 
rier is  held  to  have  no  right  to  take  the  pack- 
ages away  from  him,  although  if  he  persists  in 
carrying  them  it  may  remove  him  with  the 
packages  from  the  car.    (N.  J.)  417. 

The  delivery  of  a  package  of  monev  to  an 
impostor  by  an  express  company  is  held  to 
create  a  liability  to  the  real  owner,  although 
the  impostor  tele^aphed  for  the  money  in  the 


Dame  of  the  consignee,  and  received  the  reply 
which  was  sent  as  well  as  the  package.  (Ui.) 
177. 

Illegality. 
An  agreement  between  a  labor  association 
and  an  employer's  association  that  all  members 
of  the  latter  shall  be  members  of  the  former, 
and  that  no  employee  shall  work  more  than 
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four  weeks  without  becoming  a  member,  !• 
condemned  as  an  illef^al  conspiracy  affainsi 
those  who  are  not  members.     (N.  Y.)  803. 

A  loan  of  money  without  a  license,  although 
constituting  a  misdemeanor  under  the  statute^ 
which  also  provides  for  collecting  the  license 
tax  with  stated  damages,  is  held  valid  between 
the  parties  on  the  ground  that  the  statute  is  es- 
sentially a  revenue  act.    (Idaho)  509. 

A  contract  bv  which  a  person  buys  a  large 
amount  of  stock  in  a  newspaper  company  doee 
not  violate  public  policy  by  a  provision  that  he 
for  five  years  shall  have  the  control  and  man- 
agement of  the  policy  of  the  journal  as  editor 
and  manager,  when  all  the  stockholders  assent 
to  the  arrangement.    (Mo.)  683. 

A  contract  by  attorneys  to  prevent  the  find- 
ing of  an  indictment  against  a  person  accused 
of  crime  is  held  to  be  void  as  against  public 
policy,  irrespective  of  the  nature  of  the  acta 
done  by  them  or  of  their  belief  in  his  inno- 
cence.   (Ohio)  380. 

OacenanU, 

A  peculiar  case  as  to  grantees  of  a  life  ten- 
ant and  reversioner  under  joint  conveyances 
holds  that  a  covenant  for  the  perpetual  repair 
of  the  roof  by  the  reversioner  alone,  in  a  deed 
of  the  third  story,  does  not  operate  on  their 
subsequent  grantees  of  the  rest  of  the  building, 
so  long  as  the  life  estate  is  outstanding,  because 
they  are  still  enjoying  possession  under  the  life 
estate  (Minn.)  404. 


AMumption  of  mortgage. 

id  agreeing  i 
pay  a  mortgage  on  it  is  helii  liable  for  a  defi- 


A  grantee  of  land  assuming  and  agreeing  to 


ciency  on  the  foreclosure,  although  his  imme- 
diate grantor  did  not  assume  the  payment  of 
tha  mortgage  and  was  not  liable  for  it.  (Wis.) 
863. 

RaekM. 

Without  deciding  as  to  the  right  to  give  one 
omnibus  line  an  exclusive  privilege  of  depot 
grounds,  it  is  held  that  the  designation  as  be- 
tween competing  lines  of  the  places  they  shall 
occupy  cannot  be  complained  of  by  either, 
(Ind.)  876. 

TMoivency* 

An  agreement  for  compromise  between 
debtor  snd  creditors  between  the  execution  of 
a  chattel  mortgage  on  a  stock  of  goods  and  an 
assignment  made  for  creditors  is  held  to  pre- 
vent the  mortgage  from  being  part  of  the  as- 
signment, though  the  debtor  said  that  if  he  was 
attached  he  must  execute  an  assignment.  aad^T^ 
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his  inability  to  carry  out  bis  part  of  the  com 
promise  agreement  resulted  in  aitacbment  and 
aasignment.  .  (Or.)  465. 

An  instrument  transferrinff  property  to  a 
trustee  with  authority  to  sell  it  and  make  a 
deed  '*in  the  name  of  the  grantors."  with  a  pro- 
vision for  a  return  of  the  surplus  to  the  gran- 
tors, is  held  to  be  a  deed  of  trust,  and  not  an 
aasignment  for  creditors.  (Tex.)  837. 
Sureties. 

A  surety  on  a  probate  bond  is  held  to  have 
DO  defense  based  on  a  claim  that  the  bond  was 
delivered  without  getting  other  sureties,  as 
had  been  promised  him.  (Wis.)  868. 

AuimMnent. 

The  assignability  of  a  preference  of  a  claim 
for  wages  is  sustained  on  the  ground  that  while 
personal  it  is  an  incident  of  the  debt.  (Or.)  254. 

The  want  of  corporate  power  of  a  corpora- 
tion to  take  an  assi^^nment  of  a  claim  for  dam- 
ages growing  out  of  a  conspiracy  to  defraud  is 
held  not  to  constitute  a  defense  to  an  action 
thereon,  but  the  action  is  held  to  be  defeated 
as  such  a  claim  is  not  aasignable.  (Wis.)  188. 

Banks, 

The  insolvency  of  a  bank  at  which  a  note  is 
payable  is  held  to  require  presentation  to  the 
receiver  of  the  bank,  who  is  in  charge  of  its 
assets  at  the  place  where  he  Is  administering 
his  trust,  where  that  is  in  the  same  city  and  its 
location  well  known  in  the  community,  al- 
though it  is  not  the  former  banking  house. 
(Tenn.)  89. 

BtUs  and  notes, 

A  stipulation  for  attorney's  fees  provided 
a  note  was  collected  by  suit  or  placed  in  the 
hands  of  an  attomev  for  collection  is  held,  on 
review  of  the  conflicting  authorities,  to  make 
the  instrument  non-negotiable.  (8.  C.)  86. 

A  promissory  note  for  the  purchase  of  a 
library  for  a  school  district  is  held  to  be  en- 
forceable, where  the  district  has  on  the  faith 
of  the  gift  incurred  obligations  and  expenses. 
<Mo.)S6. 

Bonds. 
A  bond  of  a  cashier  conditioned  for  the 
faithful  discharge  of  bis  duties  as  cashier  for- 
ever so  long  as  he  shall  occupy  the  position  is 
held  to  extend  for  one  year  only,  where  his 
election  was  for  a  year  at  a  time  and  a  by- 
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law  provided  that  he  should  hold  daring  the 
pleasure  of  the  board.  (Vt.)  845. 

Inmranee. 

A  provision  that  an  insurance  policy  may  be 
canceled  by  notice  and  repayment  of  unearned 
premiums  is  held  to  constitute  a  continuing, 
irrevocable  offer  by  the  insured,  the  acceptance 
of  which  will  terminate  the  policy,  but  such  ac 
ceptance  is  held  necessary  to  effect  cancelation 
in  the  absence  of  further  action  on  the  part  of 
the  insured,  and  a  tender  of  unearned  pn;- 
mium  with  a  demand  for  the  surrender  of  the 
policy  on  a  claim  to  rescind  the  contract  from 
the  beginning  is  not  suflldent  for  the  purposes 
of  cancelation.  (Wis.)  181. 

In  a  benefit  certificate  promising  to  pay  a 
speciOed  sum  on  the  death  of  a  member  a 
condition  that  when  the  membership  of  the 
division  is  below  a  certain  number  payment  of 
the  amount  that  a  full  assessment  upon  the  di- 
vision will  bring  shall  be  a  payment  In  full, 
is  held  valid  and  not  repugnant  to  the  contract. 
(Iowa)  687. 

An  attempt  by  a  member  of  the  Knights  of 
Pythias  to  substitute  for  his  wife  as  beneficiary 
or  an  endowment  certificate  another  person 
whom  he  intends  to  hold  as  trustee  for  a 
creditor  is  held,  under  the  laws  of  the  order, 
to  be  ineffectual,  and  the  widow  and  children 
are  held  to  be  entitled  to  the  benefit  of  the 
cerUficate.  (Miss.)  559. 

An  anti-suicide  clause  adopted  by  the  board 
of  control  of  the  Knights  of  Pythias,  and  in- 
cluded in  an  application  by  a  knight  for  insur- 
ance in  the  endowment  rank  to  which  he  is 
entitled,  is  held  not  to  be  binding  upon  him 
when  the  provision  had  not  been  adopted  by 
the  supreme  lodge.  (Miss.)  775. 

The  application  of  insurance  money  upon 
the  purchase  price  of  premises  is  ordered  where 
the  insurance  was  paid  for  by  a  lessee  of  a  por- 
tion with  an  option  to  purchase  under  a  con- 
tract to  apply  rent  paid  as  part  of  the  purchase 
money.    (Conn.)  150. 

The  right  of  a  mortgagee  to  maintain  an  ac- 
tion at  law  in  bis  own  name  for  a  loss  on  a 
policy  payable  to  him,  as  his  interest  may  ap- 
pear, is  sustained  where  his  mortgage  debt  Is 
more  than  the  amount  of  the  insurance  or  of 
the  value  of  the  property.  (Miss.)  779. 
See  also  infra,  lY. 
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See  also  supra,  II. 

Power  to  appoint  a  receiver  before  trial,  in  a 
suit  to  oust  persons  from  the  exercise  of  a 
franchise  without  authority,  is  denied.  (Wash. ) 
111. 

The  attempt  to  prolong  a  franchise  of  a  toll- 
road  company  In  favor  of  a  new  company 
which  purchased  the  road  before  the  original 
charter  expired  is  unsuccessful  in  a  case  which 
decides  that  on  the  expiration  of  the  original 
charter  the  road  becomes  a  public  way.  (Colo.) 
711. 

A  bylaw  of  a  savings  bank  declaring  a 
waiver  of  the  liability  of  stockholders,  whether 
claimed  under  the  Constitution  or  laws  of  the 
state,  is  held  void  because  by-laws  must  be 
consis'ient  with  the  Constitution  and  laws. 
(Cal.)  619. 
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The  fact  that  a  club  is  incorporated  Is  held  to 
be  of  no  importance  In  determining  the  rights 
of  a  member  in  respect  to  a  gaming  transaction 
carried  on  in  the  club  from  which  it  receives  a 
small  profit.    (Ky.)  197. 

An  association  to  prevent  competition  of 
those  not  belonging  to  it  is  held  not  to  be  un- 
lawful, although  the  withdrawal  of  patronage 
from  wholesalers  who  sell  to  those  not  mem- 
bers is  the  means  used.    (R.  I.)  455. 

On  a  contract  made  In  the  name  of  a  cor- 
poration after  Its  articles  are  recorded  but  be- 
fore one  half  Its  capital  stock  has  been  sub- 
scribed, the  corporation  is  held  liable,  but 
persons  who  had  previously  subscribed  for 
stock  in  the  corporation  to  be  organized  were 
held  not  to  be  stockholders  *'then  existing^'  so 


as  to  be  personally  liabk.  jdihougfa  they  wa^ 
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■eiraently  beoame  itockholden  in  fact    (Wis.) 

The  fact  that  an  executor  permitted  bia  aon, 
whom  he  had  no  reason  to  distrust,  to  have  a 
key  to  a  box  in  which  securities  were  kept, 
does  not  relieve  a  corporation  from  liability 
for  transferring  shares  of  stock  surrendered 
by  the  son  with  forged^  powers  of  attorney, 
(xa.)  ToO. 

A  combination  by  an  association  of  masons 
and  builders  whereby  all  members  are  com- 
pelled to  submit  their  bids  in  advance  to  a 
committee  of  the  association,  with  the  result 
that  at  least  6  per  cent  is  added  to  the  lowest 
bid  before  it  is  submitted  in  the  competition, 


800 

(Wis.) 


is  held  to  be  contrary  to  public  policy. 
127. 

Real  estate  of  a  partnership  on  dissolution  by 
the  death  of  a  member  is  treated  as  personal 
property,  and  a  settlement  approved  by  the 
probate  court,  by  which  the  surviving  partner 
takes  the  real  property,  is  held  effectual  to 
give  him  title  without  any  formal  conveyance.  / 
OEUn.)  105. 

A  retiring  member  of  a  firm  is  held  not  to 
become  a  mere  surety  on  a  firm  debt  because 
of  the  continuing  partner's  agreement  to  pay 
the  firm  debts  and  the  creditor's  knowledge 
thereof.    (Mont.)  616. 


IV.  DoMBsno  RBLATiont 


A  statute  authorizing  a  deserted  wife  to  sue 
in  the  name  of  her  husband,  and  recover  debts 
and  property  due  him,  is  held  constitutional. 
(Minn.)  679. 

After  divorce  without  any  order  as  to  the 
custody  of  a  child  the  father  is  held  not  to  be 
liable  to  a  subsequent  husband  of  the  wife  for 
the  support  of  the  child  merely  because  he 


allows  the  mother,  after  surreptitiously  taking 
the  child,  to  keep  him.    (Mass.)  680. 

A  woman's  interest  in  a  policy  of  Insurance 
on  her  life  for  her  benefit  is  held  to  be  a  part 
of  her  estate  within  the  meaning  of  a  statute 
limiting  contracts  between  husband  and  wife 
respecting  her  estate.    CN.  C.)  781 


y.  PbBBONAL  OAPiLOITT. 


A  person  who  Is  unable  to  comprehend  the 
obligation  of  an  oath,  or  to  understand  and  in- 
telligently answer  the  questions  put  by  the 
court  on  a  fxnr  dire  examination,  is  held  in- 
competent to  be  a  witness.    (Neb.)  423. 

An  insane  delusion  is  held  to  be  properly  de- 
fined as  a  false  belief  for  which  there  is  no  rea- 


sonable foundation,  and  which  would  be  in- 
credible under  the  given  circumstances  to 
the  same  person  if  of  sound  mind,  and  concern- 
ing which  his  mind  is  not  open  to  permanent 
correction  through  evidenoe  or  arguments. 
(Conn.)  261. 


VL  ToBTB;  Nboligbncb;  Ikjubibi. 


MaXioUnu  tuU, 

Applying  the  rule  that  undisclosed  motives 
are  immaterial  where  one  is  exercising  a  legal 
right,  it  is  held  that  a  malicious  entry  of  Judg- 
ment on  a  Judgment  note  of  a  solvent  debtor  at 
10  o'clock  at  night,  and  issuing  execution  im- 
mediately, and  breaking  open  his  store  and  levy- 
ing on  bis  goods,  with  intent  to  injure  his 
credit  and-reputatlon,  are  not  actionable.  (Wis.) 
580. 

T)raud, 

A  representation  that  notes  are  as  good  as 
gold  is  held  to  be  actionable,  if  made  with  in- 
tent to  state  facts  within  the  knowledge  of  the 
person  making  it,  and  relied  npon  by  the  other 
party.    (Mass.)  402. 

The  right  to  relv  on  representations  concern- 
ing property  sold  is  a  somewhat  vexed  question 
on  which  the  authorities  are  reviewea  in  re- 
spect to  the  sale  of  a  gas  and  electric*light  plant, 
and  the  right  to  rely  on  the  representations  is 
sustained.    (N.  D.)  508. 

Negliffenoe, 

The  fact  that  a  landlord  employed  an  inde- 
pendent contractor  to  put  a  new  roof  on  a 
leased  building  at  the  tenant's  request  is  held 
Insafflcient  to  relieve  him  from  liability  for  the 
contractor's  negligence  resulting  in  damages 
to  the  tenant's  property  from  the  elements. 
(Wis.)  146. 
87  KB.  A. 


The  driver  of  a  truck  hired  fof  use  in  a  pro- 
cession, and  on  which  a  superstructure  was 
built  by  the  hirer,  as  the  driver  knew,  becomes 
a  special  servant  of  the  hirer,  although  he  is  in 
the  general  employ  of  the  owner  of  the  truck, 
and  cannot  bold  the  owner  liable  for  injuries 
caused  by  defects  in  the  superstructure.  (C. 
C.  App.  6th  0.)  88. 

A  street-car  company  owning  a  park  at 
which  exhibitions  are  given  is  held  liable  for 
negligence  where  a  boy  was  killed  by  the  fall 
of  a  pole  used  for  a  balloon  ascension,  and  the 
fact  that  the  boy  did  not  go  to  the  park  on  a 
street  car  was  held  immaterial.    (Va.)  858. 

At  ioeUetrieity, 

An  electric-light  company  maintaining  wires 
upon  the  same  pole  with  other  companies  is 
charged  with  knowledge  of  the  fact  that  line- 
men of  the  other  companies  may  come  in  con- 
tact with  the  wires,  and  therefore  is  chargeable 
with  care  in  insulating  its  wires  for  theu:  pro- 
tection.   (C.  C.  App.  8d  C.)  726. 

The  death  of  a  night  patrolman,  caused  by 
a  shock  when  he  turns  the  electricity  on  to 
electric-light  wires  from  which  the  insulation 
had  been  burned  off  by  lightning,  as  it  would 
be  his  duty  to  do  if  it  had  been  left  turned  off  by 
the  trimmers,  is  held  to  make  a  case  for  the 
Ipry,  both  as  to  his  negligence  and  as  to  the  neg- 
ligence of  the  company  in  leaving  the  wins 
igitizedbyLjOOgTe 
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nneat  and  the  electricity  merely  tarned  off 
from  that  pole.    (Mhss.)  728. 

Storing  expUmftet, 

Storing  gunpowder  and  dynamite  In  a 
wooden  building  in  a  populous  part  of  the 
city  is  held  to  be  negligence  so  as  to  create  a 
liability  for  the  destruction  of  property  re- 
sulting from  an  explosion  which  throws  Are 
brands  several  hundred  feet  to  such  property, 
although  the  fire  originated  on  other  premises 
without  fault  of  the  keeper  of  the  explosives. 
(Ala.)  489. 

But  the  keeping  of  gunpowder  in  large 
quantities  in  a  public  place  is  held  not  to  be 
per  M  a  nuisance  so  as  to  create  liability  with- 
out regard  to  negligence.    (Ala.)  497. 

A9  to  can. 
Bee  infra,  YIL,  as  to  dogs. 

A  time  table  for  the  running  of  trains  on 
regular  time  is  held  insuflScient  to  satisfy  the 
obligation  of  a  railroad  company  if  it  makes 
no  arrangement  for  emergencies  arising  from 
the  train  being  behind  time.    (Conn.)  688. 

Injury  to  a  young  child  which  is  non  $ui 
jurii,  in  consequence  of  the  failure  of  a  rail- 
road company  to  keep  its  track  fenced,  is  held 
to  make  the  company  liable  under  the  Minne- 
sota statute.    (Minn.)  591. 

The  relative  rights  of  an  electric  street  car 
company  as  to  the  rnnning  of  a  car  in  a  street 
and  of  other  travelers  on  the  street  are  consid- 
ered at  some  length  in  a  case  which  denies  that 
there  is  any  difference  in  the  nature  of  their 
rights,  but  that  each  must  so  act  as  not  to  inter- 
fere unreasonably  with  the  Just  righta  of  the 
other.    (Conn.)  588. 


RfiauMi  OF  DBcmoire. 
(pBOPnoT  Bights;  Wxusi  Lxnn.) 


Driving  a  fire  truck  at  toch  speed  that  tte, 
horses  cannot  be  stopped  in  time  to  avoid  col- 
lision with  a  street  car  at  a  crossing  is  held  neg- 
ligence, although  the  fire  truck  has  the  right 
of  way.    (Mich.)  689. 

A  person  walking  along  a  railroad  right  of 
way  in  a  street  which  has  not  been  abandoned 
but  is  used  by  pedestrians  and  sometimes  by 
wagons  is  held  not  to  be  a  trespasser  but  to  tie 
entitled  to  reasonable  care  on  the  part  of  the 
railroad  company.    (Ark.)  616. 

Although  the  rule  to  stop,  look,  and  listen  is 
held  not  strictly  applicable  to  a  person  cross- 
ing a  street-railway  track,  yet  it  is  held  that 
some  evidence  of  a  want  of  contributory  neg- 
ligence is  necessary  to  permit  a  recovery  for 
the  death  of  a  person  struck  and  killed  by  an 
electric  car  who  is  found  45  feet  from  a  cross- 
ing on  the  nearest  side  of  which  he  had  step- 
ped from  another  car  going  in  the  other  di- 
rection, and  which  ran  to  the  other  side  of  the 
crossing  and  stopped  before  it  was  passed  by 
the  car  which  killed  him.  (Ind.)  878. 
Physician's  negligence. 

The  degree  of  knowledge,  skill,  and  care 
required  of  a 'physician  or  surgeon  is  held  to 
be  that  which  is  ordinarily  possessed  by  prac- 
titioners in  similar  localities,  and  not  necessa- 
rily limited  to  that  which  is  in  fact  ezerdaed 
in  that  locality.  (Iowa)  880. 
Bchools, 

A  school  district  is  held  not  to  be  liable  for 
injuries  caused  by  the  negligence  of  its  officers 
or  agents  unless  expressly  made  so  by  statute, 
or  unless  it  is  given  authority  to  raise  money 
from  its  taxpayers  to  pay  claims  of  that  kind. 
(Ind.)  801. 


VII.  Pbop*rtt  Rights;  Wills;  Libks. 


Bight  of  re-entry. 
The  grantor's  right  of  re-entry  for  breach 
of  a  condition  subsequent  by  a  grantee  in  fee 
is  held  not  to  constitute  an  estate  or  interest  in 
real  property  which  can  be  devised,  but  the 
grantor's  heir  will  succeed  to  the  right.  (N.T.) 

AMraets  cf  tiUe, 

Books  and  maps  contaming  records  of  land 
titles  which  have  been  mortgaged  are  held  to 
be  subject  to  sale  on  foredosure.  although 
they  have  no  value  unconnected  with  the  right 
to  use  them.  (Wash.)  115. 
Dogs, 

The  liability  of  a  railroad  company  for  neg- 
ligently killing  a  dog  is  sustained  in  Arkansas 
where  the  law  makes  railroads  responsible  for 
all  damages  done  to  property  by  the  running 
of  trains.    (Ark.)  659. 

Descent, 

The  inability  of  an  alien  to  inherit  under 
state  law  is  held  to  be  removed  bv  a  treaty  be- 
tween the  United  States  and  the  alien's  country 
which  gives  the  right  to  inherit.    (Iowa)  588. 

The  right  to  set  off  against  a  share  of  an  heir 
or  distributee  his  indebtedness  to  the  estate  is 
upheld  against  a  creditor  who  purchased  his 
interest  under  judicial  process,  and  it  is  held 
not  to  be  affected  by  the  fact  that  the  indebt- 
edness is  secured  by  a  lien  on  other  property. 
(Tex.)  98. 
87  L.  R.  A. 


Tradename, 
A   tradename  of  an   orchestra  organized, 
hired,  and  paid  by  a  leader  is  held  not  to  be 
assignable  because  it  rests  on  the  personal  rep- 
utaUon  and  skill  of  the  leader.    (Mass.)  721. 

Riparian  rights. 

Riparian  owners  who  have  been  benefited  by 
the  raising  of  the  level  of  the  lake  by  a  dam 
maintained  so  long  that  the  proprietor  has  ac- 
quired a  prescriptive  easement  to  maintain  it, 
during  which  time  they  have  incurred  great 
expense  in  fitting  their  property  for  summer 
resorts,  are  held  to  have  an  easement  on  their 
part  which  gives  them  a  right  to  preveut  the 
lowt^rine  of  the  leyel  of  the  lake  by  the  owner 
of  the  dam,  at  least  so  long  as  he  aoes  not  sur- 
render or  abandon  his  easement  to  maintain  it 
above  its  natural  level.  (Wis.)  285. 
Wins, 

The  mere  execution  of  a  subsequent  will 
without  any  clause  of  revocation  is  held  insuf- 
ficient to  revoke  the  former  will  so  that  it 
will  not  be  revived  by  the  destruction  of  the 
latter.    (Mich.)  561. 

TrusU, 

A  secret  trust  raised  by  a  testator's  reliance 
on  the  promise  of  legatees  to  distribute  the 
property  given  them  amonff  certain  charities  is 
held  void  as  aeainst  his  wife,  child,  or  parent 
where  this  is  done  to  evade  a  statute  limiting 
the  amount  which  he  can  give^by  will  to  char- 
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ities;  but  it  is  held  that  if  the  rij^hts  of  those 
relatives  are  extinguished  the  trust  can  be  en- 
forced against  the  legatees.    (N.  T.)  805. 

A  trustee  of  real  estate  who  pays  over  the 
proceeds  of  the  land  to  a  beneficiary  is  held 
not  to  be  affected  by  notice  on  the  records  of 
liens  against  the  true  owner.    (Wis.)  848. 
Mortgages, 

A  chattel  mortgage  delivered  unconditionally 
to  an  unauthorized  third  person  by  whom  ft 
was  filed  under  the  morgagor's  directions,  if 
-tubsequently  accepted,  is  held  to  take  effect,  as 


between  the  parties,  from  the  time  of  its  first 
delivery,  but  not  so  as  to  intervening  lienors. 
(Neb.)  429. 

Pledge. 
So-called  storaflre  warrants  Issued  by  a  fur- 
nace company  for  pig  iron  in  its  yard,  when  it 
is  not  in  fact  carrying  on  a  warehousing  or 
storasre  business,  are  held  not  to  constitute  ne- 
gotiable warehouse  receipts,  and  the  mere  deliv- 
ery thereof  is  held  insufficient  to  make  a  con- 
structive deliverv  of  the  iron  which  will  sua- 
Uin  a  pledge.    (Wis.)  16A. 


YIIL  Civil  Rbkbdibs. 


Jurisdiction  to  subject  property  within  the  | 
territorial  jurisdiction  of  the  court  to  judgment 
In  a  suit  by  a  wife  who  has  been  deserted  by 
ber  husband,  to  set  aside  conveyances  by  him 
in  fraud  of  her  rights,  is  held  to  be  acquired 
by  service  of  process  by  publication  together 
with  the  appointment  of  a  receiver  for  the 
f>roperty.    (Cal.)  626. 

The  liability  of  stockholders  in  Kansas  cor- 
porstioDstoan  action  by  judgment  creditors  of 
the  corporation  is  held  enforceable  by  an  action 
In  California  on  the  ground  that  the  liability  is 
•contractual  and  the  action  provided  by  the 
Xansas  statute  transitory.  (Cal.)  622. 
Injvnctum, 

An  injunction  against  the  drilling  of  a  gas 
'well  near  a  residence  is  denied  on  the  ground 
that  it  does  not  appear  that  any  gas,  oil,  or 
water  will  be  found,  or  that  if  gas  is  found  it 
•cannot  be  so  managed  as  to  avoid  serious  in- 
Jury.    (Ind.)881. 

An  injunction  against  the  prosecution  of  ac- 
tions in  another  state  for  the  purpose  of  evad- 
ing the  laws  of  the  state  in  which  the  parties 
reside  is  sustained,  where  the  actions  were 
•oppressive  and  intended  to  defeat  justice,  al- 
though one  defendant  resided  in  the  state  where 
the  actions  were  brought.  (Md.)  654. 
OarnUhment, 

A  verdict  in  a  purely  tort  action  before  the 


entry  of  judgment  is  held  not  to  be  the  subject 
of  garnishment.  (Wis.)  383. 
Damcigea, 
The  measure  of  damages  for  breach  of  a 
contract  to  loan  or  advance  money  to  pay  off 
liens  on  real  property  is  held  to  be  nothing  more 
than  nominal  damages,  although  the  practical 
result  was  the  loss  of  the  property  by  fore- 
closure.   (Ind.)  238. 

Evidenee, 

The  rule  as  to  the  admissibility  of  testimony 
to  expressions  of  pain  and  suffering  is  dis- 
cussed at  some  length  in  a  case  which  holds 
that  the  testimony  must  be  limited  to  expres- 
sions made  at  the  time  of  the  suffering,  and 
w bich  constitute  a  part  of  the  tm  ge$tm.  (Minn.) 
199. 

Fareehsure. 

The  foreclosure  and  sale  of  mortgaged  prem- 
ses  for  part  of  the  mortgage  debt  are  held  to 
exhaust  the  lien  of  the  mortgage  so  that  the 
purchaser  takes  the  property  entirely  dis- 
charged therefrom.    ((;.  C.  App.  8th  C.)  788. 

Besjudicata. 
A  Judgment  by  default  In  a  summary  pro- 
ceeding by  a  landlord  is  held  to  be  a  bar  to  a 
pending  action  in  another  court  to  have  the 
lease  adjudged  a  mortgage  and  held  void  for 
usury.    (N.  Y.).806. 


IX.  Cbtminal  Law  akd  PBAcno& 


The  finder  of  a  pocket  book  which  contains 
receipts  from  which  the  owner  can  bereasona- 
l)ly  identified  is  held  guilty  of  larceny  if  he 
^appropriates  the  property.    (Iowa)  116. 

Prizes  or  premiums  at  a  horse  race  are  held 
■not  to  constitute  a  lottery  or  gambling  within 
the  meaning  of  the  constitutional  provisions  on 
the  subject.    (N.  Y.)  227. 

The  fact  that  an  insolvent  bank  receiving 
inoney  on  deposit  issued  a  certificate  of  deposit 
payable  with  interest  in  one  year,  and  provid- 
^L.R.A. 


ing  that  the  money  should  not  be  subject  to 
check,  is  held  not  to  change  the  transaction 
into  a  loan  rather  than  a  deposit  so  as  to  take 
it  out  of  the  statute  making  it  a  criminal  of- 
fense to  receive  money  on  deposit  in  a  bank 
known  to  be  insolvent.    (Wis.)  142. 

The  revocation  of  a  license  by  a  board  of 
exdae  commissioners,  although  based  on  vio- 
lations of  law,  does  not  violate  the  constitu- 
tional right  to  trial  by  Jury,  in  case  of  prose- 
cution for  crime.    (K,  J.)  289. 
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mercantlie  agency;  (X)  fiduciary  rela- 
tions; (XL)  statements  of  third  persons: 
(Xn.)  active  fraud  or  concealment; 
(Xm.)  statutes;  (XTY.)  question  for  Jury   W 

OAinilghiiieiit;  liability  of  oounty  to  garn- 
ishment:—In  general;  cases  holdliig  the 
oounty  liable;  eqitable  relief;  not  subject 
If  principal  defendant  could  not  sue  fOt 

Inoompeteiit  peraons.     Bee  also  Wir- 


Whatare  insane  del  usion8:—(L)  Insane  de- 
lusions defined;  (IL)  must  be  insane;  (IIL) 
must  be  against  evldeoce;  (IV.)  must  be 
connected  with  the  act  in  questionj  (V.) 
must  be  suflloient  to  excuse  if  true;  (yL> 
prejudice;  illwill;  (VIL)  eccentricities  and 
belief  in  absurdities;  (YIIL)  application 
of  ordinary  tests;  (UL)  delusions  on  par- 
ticular subjects:'  (a)  religious  belief;  (b> 
belief  ki  spiritualism;  (e)  belief  in  witch- 
craft; (d)  belief  as  to  marital  infidelity;  (a) 
belief  as  to  illegitimacy;  (f)  delusions  as 
to  misconduct  of  heirs;  (o)  belief  as  to 
persecution  and  intent  to  injure;  (h)  delu- 
sions as  to  grandeur  or  power;  (i)  delusions 
as  to  property;  (J)  halludnatioDS  and  de- 
lusions of  the  senses  881 
Jujimetloii;  to  protect  personal  rights,  see 

iBMUiity*   SeeWiTxmsaB. 

Ingolwone^ ;  effect  of  insolvency  statutes 
upon  a  mortgage  or  sale  preferring  cred- 
itors 4M^ 
b  a  preference  by  mortgage  or  sale  an  as- 
signment for  creditors?  VT 

Insnraaeef  rights  of  vendor  and  vendee  to 
proceeds  of:— Insurance  does  not  pass 
with  property;  party  insuring  may  keep 
proceeds;  vendor  may  retain  proceeds; 
vendee  may  retain  proceeds:  effect  of 
contract;  effect  of  fraud  or  other  spedal 
circumstance;  equitable  division  UK)- 

Judi^ont;  decree  on  foreclosure  for  part  of 
mortgage  debt  787 

landlord  Mid  toiiMit;  reliance  on  fraud- 
ulent sutements  In  case  of  OSt 

lAreeayi  of  property  found 
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XjOg^lature;  aigniug  bill  as  leirlslatlye  aot, 

BeeSTATDTBS. 

XiOSt  property.   See  Findxb. 

3£af  Icets;  neoessUy  of  franchise  for  718 

^t^wt^^  mnd  servaAt;  which  of  two  or 
more  persons  is  the  master  of  another  who 
is  conceded  to  be  the  servant  of  one  of 
them:  — (L)  Introductory;  (IL)  tests  of 
the  existence  of  the  relation  of  master 
and  servant:  (a)  in  ffeneral;  (5)  value  of 
tests  other  than  the  power  of  control:  (1) 
payment  of  waires;  (2)  power  of  hiring  and 
dlscharflrinff;  (8)  for  whom  the  aot  com- 
plained of  was  done;  (c)  ownership  of  in- 
strumentalities manafired  by  servant:  in- 
ferences from;  (d)  how  far  general  princi- 
ples hold  in  the  case  of  servants  in  the 
•employ  of  the  irovernment;  (in.)  effect  of 
plalntifTs  ifirnorance  of  actual  conditions: 
(a)  in  the  case  of  strangers;  (b)  in  the  case 
of  servants;  (IV.)  liability  for  acts  of  serv- 
■ants  regularly  acting  for  dissociated  em- 
ployers in  different  capacities;  (V.)  rela- 
tlonshipwhere  servants  are  hired  by  one  in 
the  employment  of  another:  (a)  position  of 
servants  hired  by  an  agent:  (1)  actions  by 
third  person  for  injuries;  (2)  actions  by 
servants  for  personal  injuries;  (8)  criminal 
proceedings:  (2»  positionof  servants  hired 
liy  independent  contractors:  (1)  actions  by 
third  persons  for  injuries;  (2)  actions  by 
servants  for  personal  injuries;  (8)  exercise 
of  control  by  principal  employer;  effect 
of;  (VI.)  whose  servants  are  the  crew  of  a 
chartered  vessel:  (a)  general  principles;  (b) 
what  kind  of  contract  will  operate  to 
transfer  the  control  from  the  owner;  (s) 
-effect  of  contract  tested  by  considering 
who  has  the  power  of  controlling  the 
•crew;  (d)  power  of  control  in  the  case  o 
vessels  chartered  by  the  state:  (e)  rule 
where  the  charterer  is  the  captain  of  the 
«hip;  ( VII.)  position  of  servants  of  railroad 
oompanies  which  are  using  thesame  prem- 
ises: (a)  rights  of  third  persons;  (b)  rights 
of  tserrants:  (1)  generally;  (2)  defense  of 
•common  employment;  (VHI.)  position  of 
servants  working  for  connecting  carriers; 
(IX.)  relation  between  a  lessor  or  licensor 
«nd  the  servants  of  the  lessee  or  licensee; 
(X.)  position  of  servants  delivering  or  re- 
oeiving  goods  elsewhere  than  at  the  em- 
ployer's place  of  business:  (a)  generally;  (b) 
oommon-law  rules  changed  by  legislation 
In  Pennsylvania;  (XL)  position  of  servants 
working  on  the  same  trains;  (XTT.)  posi- 
tion of  servants  delegated  to  perform 
work  contracted  for  by  their  master:  (a) 
:geoerally;  (Z>)  position  of  servants  sent  to 
work  In  charge  of  plant:  (1)  general  sum- 
mary of  principles;  (2)  bearing  of  these 
principles  on  the  doctrine  of  imputed  neg- 
ligence; (8)  apparent  Inconsistencies  in 
the  deoisiODs;  discussion  of;  (4)  illustrative 
oases;  (c)  special  drcamstanoes  tending  to 
show  which  employer  had  control  of  a 
servant  in  charge  of  plant:  (1)  selection  of 
a  partlonlar  servant;  (2)  length  of  period 
of  hiring;  (8)  personal  interference  on  the 
part  of  the  hirer ;  (H  exercise  of  a  lim- 
ited measure  of  control  by  the  hirer  under 
the  terms  of  the  contract;  (6)  hirer  ra- 
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sponsible  for  acts  of  person  appointed  by 
himself  to  perform  work  with  respeot  to 
the  chattel  hired;  (d)  position  of  servants 
sent  to  work  without  plant;  illustrative 
cases;  (s)  general  employer  remains  liable 
to  some  extent  as  masten  (Xm.)  coo- 
structlve  service  as  predicated  from  the 
necesRtty  of  discharging  special  obliga- 
tions (0  the  public:  (a)  in  general;  (b)  re- 
sponsibility for  injuries  resulting  from 
works  of  construction;  (c)  constructive 
service  predicated  from  the  duties  of  rail- 
road companies  as  carriers:  (d)  responsibil- 
ity of  a  grantee  of  pubHc  franchises  for 
the  acts  of  the  servants  of  a  lessee  in  pos- 
session under  an  unauthorised  contract: 
(1)  as  regards  third  persons;  (2)  as  regards 
servants;  (e)  responsibility  where  the 
lessee  is  in  possession  under  an  authorized 
contract:  (1)  as  regards  third  persons;  (2) 
in  the  case  of  servants;  (XIV.)  position  of 
servants  operating  railroads  tor  receivers 
and  trustees  for  mortgage  bondholders        88 

liercajitile  Siflroiftcy;  reliance  on  fraudu- 
lent statements  to  618 

BIUls;  right  to  take  toll  without  franchise        711 

Mortipaij^   See  also  iHBOiiVxiror. 

Proceedings  to  enforce  a  mortgage  for  a 
part  of  the  mortgage  debt:— < I.)  Right  to 
enforce:  (a)  generally;  (b)  for  Interest  la 
default;  (IL)  parties:  (a)  comortgagees;  (b) 
holders  of  instalment  notes  and  assigneeB; 
(TIL)  decrees:  (a)  generally:  (b)  providing 
for  sale  of  portion:  (6)  providing  for  bcd- 
ance  of  the  debt;  (d)  deficiency:  (TV.)  stay 
of  proceedings;  (V.)  sale:  (a)  validity  of; 
(b)  effect  of:  (VL)  redemption;  right  to; 
(Vn.)  as  affected  by  prior  proceedings:  {a} 
where  the  prior  proceeding  is  invalid 
or  insuffldent;  (b)  where  the  parties  are 
different;  (c)  where  the  Hen  Is  exhausted: 
(d)  where  the  lien  is  preserved:  (e)  where 
there  is  a  redemption;  (/)  in  matters  of 
merger;  (g)  in  regard  to  another  remedy 

Nei^Ufl^nce;  of  physician,  see  Phtbzgiaiib. 
Effect  to  preclude  action  for  fraud 

Oplnoas;  fraud  in  expression  of 

Patento;  reliance  on  fraudulent  statements 
as  to 

Peraoma  righto.  SeeBQuiTT. 

Pbysiciaiig:  degree  of  care  and  skill  which  a 
physician  or  surgeon  must  exercise:— <L) 
Ctoneral  duty  of  physician;  (IL)  what  ho 
undertakes  to  do:  (a)  general  statements: 
(b)  does  not  undertake  to  cure;  (c)  special 
contract;  (IIL)  degree  of  care  and  skill  re- 
quired; (TV.)  liable  for  what:  (a)  in  gen- 
eral; (b)  for  ignorance;  (e)  when  he  does 
not  cause  Injury;  (d)  for  acts  of  others;  (e> 
for  noiuittendanoe;  (/)  for  errors  of  Judg- 
ment; (a)  giving  instructions;  (V.)  what 
are  proper  care  and  skill;  (VI.)  must 
follow  established  practice:  (a)  in  gen- 
eral; (b)  of  his  own  school:  (VIL)  no  pre- 
sumption against  him;  (Vm.)  free  serv- 
ice; (IX.)  general  reputation;  (XJ  who 
Judges  of  skill;  (XI.)  survival  of  action      880 

Port  oharf^es;  necessity  of  franchise  for       718 

Railroads;  llabUlty  for  kiUlng  dogs  088 

Who  regarded  as  servants  of  89 

Roal  propert;^  notice  by  record  as  affect- 
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Seoordfl.   See  Bbal  pROPncrr, 

Reward;  for  fladiog'  property.  119 

Sehools;  liability  of  acbooldiatriotorachool 
corporation  to  action  for  damaffee  from 
negllirenoe  801 

ttilppiiii^  whose  senrants  are  the  crew  of  a 
chartered  vesnel  64 

Ships.   See  Taxes. 

SpiiitiuUisiii;  as  insane  delusion  270 

Steiotes;  right  of  the  executive  to  siim  a  bill 
after  the  adjournment  of  the  lecrislaUTe 
bodies:— <L)  The  right  denied;  (11.)  the 
right  sustained;  (IIL)  whether  the  signing 
is  an  executive  or  legislative  act;  (lY.) 
conclusion  801 

Taxes;  where  ships  are  taxable:— In  general; 
different  Jurisdictions  within  the  same 
state;  vessels  away  iherely  on  a  voyage; 
▼essels  away  Iddellnitely;  what  is  home 
port  SIS 

Titles.   Bee  Rbax<  Pbopbbtt. 

Tolls;  right  to  take  without  a  franchise:— (L) 
In  general;  (TL)  mills;  (III.)  ferries:  (a)  in 
general;  (b)  privileges  of  landowner;  (e) 
termination  of  franchise:  (IV.)  canals  or 
other  waterways;  (V.)  toll  roads  and 
bridges:  (a)  in  general;  (Z»  termination  of 
franchise;  (TL)  fUrs,  markets,  and  sales; 
(Yn.)  port  charges  711 

Trade  talk.   See  Fraud. 

Trial;  <iue8tlon  for  Jury  as  to  right  to  rely  on 
fraudulent  statements  813 

Trusts;  fiduciary  relations  as  affecting  reli- 
ance on  fraudulent  statement  fil8 

Tender  and  parehaser;  fraud  In  contract 
of,  see  Fbaub. 
See  also  Insubahcs. 

Wills;  revocation  of  will  by  subsequent  will, 
and  revival  of  former  by  destruction  of 
the  latter:— <1.)  General  rules  as  to  wills 
propen  (o)  revocation  by  oral  will;  (b)  ez- 
presB  revocation  by  w  ritten  will:  (1)  in  gen- 
eral; (X)  conditions  which  will  not  defeat  ths 
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clause;  (e)  im  plied  revocation  by  other  will; 
(1)  mere  execution  of  later  will;  (2)  use  of 
words  *^la8t  wlU*^  not  alone  sufficient;  (8) 
Inconsistent  disposition:  (a)  as  to  the  en- 
tire estate;  (b)  as  to  part  pro  tanto;  (4)  re- 
vocation not  prevented  by  matter  outside 
the  will;  (5)  revocation  not  prevented  by 
death  before  execution;  (6)  rule  as  to  the 
holographic  wills;  (7)  effect  of  the  '"wills 
act;**  (IL)  modification  of  the  general 
rules:  (a)  when  later  will  complements  the 
former:  (1)  rule  as  to  property;  (2)  rule  as 
to  executors;  (b)  when  two  wills  bear  the 
same  date;  (e)  when  two  wills  have  no 
dates:  (d)  when  later  will  disposes  of  a  dif- 
ferent estate:  (1)  estate  in  foreign  coun- 
try; (2)  estate  held  under  a  power;  (e)  when 
later  will  valid  as  to  chattels  only:  (1)  Eng- 
lish rule:  (2)  American  rule;  (/)  when  later 
will  invalid;  (g)  when  later  will  lost  or 
stolen;  (HL)  rule  applied  to  codicil:  (a)  as 
to  express  revocation;  (b)  as  to  implied  rev- 
ocation: (1)  limitation  of  the  rule;  (2)  rule 
applied  to  prior  codicil;  (8)  rule  spplied  to 
entire  estate;  (i)  rule  applied  to  executors; 
(6)  revocation  not  prevented  by  matter 
outside  the  codicil;  (e)  codicil  to  earlier 
will  revokes  later  wiU;(iy.)  revival  of 
former  will:  (a)  by  mere  destruction  of 
the  latter:  (1)  after  implied  revocation;  (2) 
after  express  revocation;  (5)  presumption 
and  proof  of  Intention;  (e)  effect  of  stat- 
utes: (d)  by  destruction  of  revoking  codi- 
cil; (V.)  revival  of  former  codicil  861 
Witchcraft;  belief  in,  as  insane  delusion  272 
Witnesses;  effect  of  insanity  on  competency 
of  witness:— (L)  The  general  rule:  (II.)  by 
whom  and  how  determined:  (IIL)  pre- 
sumption and  burden  of  proof;  (IV.)  evi- 
dence to  establish;  (V.)  effect  of  inquisi- 
tion, confinement,  etc;  (VL)  effect  in 
cases  of  subsequent  insanity;  (YIL)  effect 
of  iDsanltj  of  advecse  portj  tf8 
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JLBAHDOVMBVT.      See    Afpbai.  and 
Srbor,  1;  BomNt,  9. 

▲B8TRACT.    See  alio  Lett  ahd  SBzas- 
vnm,  2. 

Notes  aed  Bbibfb. 

Alwtracts;  property  rights  in.  116 

JkCCORD  AND  SATISFACTION. 

The  acceptance  from  a  debtor  of  a  sam 
of  moDey  less  than  is  actuaUv  due,  on  a  dis- 
tinct agreement  tbat|it  shall  extinguish  the 
-whole  debt,  may  operate  as  a  discbarge,  al- 
though it  is  not  paid  at  any  different  time  or 
place  than  that  agreed  upon  originally.  C2ay- 
4on  T.  Clark  (Miss.)  771 

JkCKNOWLBDOMENT. 

1.  A  conveyance  of  a  homestead  is  abso- 
lutely Toid  under  Neb.  Comp.  Stat.  1895,  chap. 
•36,  §  4,  unless  it  is  acknowledged  by  both  hus- 
band and  wife.    Harhach  t.  T^rr^M  (Neb.)  484 

2.  The  act  of  an  officer  in  taking  an  ac- 
knowledgment of  tbe  grantor  to  a  conveyance 
•of  real  estate  is  a  ministerial  one.  /d. 

8.  A  notary  public  is  not  disqualified  from 
taking  an  acknowledgment  of  a  mortgage 
made  to  a  corporation,  merely  because  he  is 
the  secretary  and  treasurer  of  the  mortgagee, 
where  it  does  not  appear  that  he  was  a  stock- 
holder or  otherwise  beneficially  interested  in 
shaving  the  mortgage  made.  Id. 

Notes  akd  Bbiefs. 

Acknowledgment;  who  may  take;  validity 
oi\  mhilBterial  act.  485 

A.CTION  OR  SUIT.     See  also  Iejueo- 
TION,  4,  5. 

1.  The  invalidity  of  a  gratuitous  contract  to 
•do  a  certain  act  is  no  defense  to  an  action  by 
the  promisee  for  injuries  sustained  by  want  of 
•due  care  and  skill  in  doing  it.  Wertheifner  t. 
Saunders  (Wis.)  146 

2.  Tbe  fact  that  an  action  at  law  is  the 
proper  remedy  is  not  ground  for  the  dismissal 
of  a  suit  in  equity  under  Iowa  Code,  g  2514, 
which  provides  in  effect  that  an  error  as  to  the 
kind  of  proceedings  adopted  shall  not  cause 
the  abatement  or  dismissal  of  the  action,  but 
merely  a  change  into  the  proper  proceedings 
^nd  a  transfer  to  tbe  proper  docket.    Bwift  v. 

Ca^nan  (Iowa).  462 
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8.  One  who  seeks  relief  from  the  courts  for 
a  breach  of  duty  imposed  upon  public  ofllcers 
bT  statute  mus(  have  a  Tested  right  to  the  dis- 
cbarge of  such  duty,  and  the  statute  imposing 
it  must  hsTS  been  enacted  for  the  t)enefit  of 
himself  and  others  in  like  situation.  Colorado 
Pat,  Co,  V.  Murphy  (0.  0.  App.  8th  C.)      680 

4.  One  has  no  right  to  maintain  an  action  at 
law  or  a  suit  in  equity  because  of  a  breach  of 
dutr  imposed  upon  public  officers  by  statute, 
if  the  duty  was  imposed  for  the  benefit  of  an- 
other person  or  class  of  persons,  and  his  adTan- 
tage  from  its  discharse  is  merely  incidental, 
and  not  a  part  of  the  design  of  the  statute.  Id. 

6.  The  lowest  reliable  and  responsible  bid- 
der for  a  contract  for  public  work  has  no  such 
Tested  or  absolute  right  to  a  compliance  with 
provisions  of  the  statute  requiring  a  contract 
to  be  let  to  the  lowest  reliable  and  responsible 
bidder  as  will  entitle  him  to  maintain  an  in- 
junction against  their  Tiolation  by  public  offi- 
cers, as  sucb  provisions  are  not  for  his  benefit 
or  for  that  of  his  dass.  but  for  the  benefit  of 
property  holders  and  taxpayers.  Id, 

Notes  and  Bbiefs. 

Actions:  parties  on   foreclosure,  see    Mobt- 

GAGE. 

Survival  of,  for  negligence  of  physician. 


ADDITIONAL    BURDEN.     See  Em- 

HENT  DOMAOr. 

ADJOURNMENT. 

Notes  aed  Bbiefs. 
Of  legislature,  see  STATUTEfli 
AFFIDAVIT.  SeelHTOzxoATiEoLiqnoBS, 

a. 

ALIENS.      See  Descent  and  DisTBiBn- 
TioN,  1,  8|  Notes  and  Bbiefs;  Tbeatt. 

ANIMALS.     See  also  Railboads,  Notes 
AND  Briefs. 

Dogs  are  property  within  the  meaning  of 
Ark.  Const,  art.  17,  ^  12,  and  Sand.  &  H. 
(Ark.)  Dig.  g  6849,  making  railroads  responsi- 
ble for  all  damages  to  propertv  done  or  caused 
by  the  running  of  trains.  Si.  Louis  B.  W. 
S.  Co.  T.  StanjEOd  (Ark.)  r^ ^^ 
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APPEAL  AND  ERROR. 

1.  Ad  abaodonmeDt  of  an  appeal  Is  Dot  ef- 
fected, as  by  a  new  appeal,  by  the  bringing  up, 
by  a  writ  of  certiorari  on  application  of  appel- 
lant, of  a  bill  of  exceptions  purporting  to  con- 
tain a  part  of  the  evidence  and  matters  sup- 
posed to  be  necessary  to  present  reserved  ques- 
tions of  law,  as  a  part  of  the  record  on  the 
appeal.    Lowe  v.  Turjde  (Ind.)  288 

2.  That  a  joinder  in  error,  indorsed  upon 
the  record  and  signed  by  attorneys  who  desig- 
nated themselves  as  attorneys  lor  appellees, 
W8S  unauthorized,  will  not  defeat  the  jurisdic- 
tion on  appeal  if  the  appellees  have  otherwise 
appeared  in  the  appellate  court.  Id. 

8.  Parties  to  the  record,  but  not  parties  to 
the  iudgment,  are  not  required  to  be  made 
parties  on  appeal,  or  to  be  served  with  notice. 

Id. 

4.  Coparries  to  a  Judgment  need  not  be 
made  coappellants  in  a  term-time  appeal,  in  any 
case  pending  when  Ind.  act  1895,  p.  179,  took 
effect.  Id. 

6.  Matters  as  to  the  selection  of  jurors  can- 
not be  brought  into  the  record  by  copying 
them  into  the  motion  for  a  new  trial.  Town^- 
end  y.  8taU  (Ind.)  294 

6.  Findiuffs  by  the  trial  court  cannot  be 
looked  to  by  the  appellate  court  to  ascertain 
the  facts  in  a  suit  for  maintenance  by  a  de- 
serted wife,  where  there  was  no  necessity  for 
findings,  and  under  the  statute  such  findings,  if 
made,  do  not  constitute  part  of  the  judgment 
roll.    Murray  y.  Murray  (Cal.)  628 

7.  All  the  facts  warranted  by  the  evidence 
and  necessary  to  support  a  judgment  entered 
upon  a  decision  staling  concisely  the  grounds 
upon  which  the  Issues  were  decided,  and  di- 
recting entry  of  a  judgment,  as  provided  by 
N.  Y.  Code  Civ.  Proa^  1022,  without  stating 
separately  the  facts  found  and  the  conclusions 
of  law,— are  presumed  on  appeal  to  the  court 
of  appeals  from  a  judgment  of  affirmance  by  a 
former  general  term  of  the  supreme  court  to 
have  been  found  by  the  trial  court,  and  such 
facts  are  conclusive  on  the  court  of  appeals  if 
there  is  any  evidence  to  sustain  them.  Am- 
herst Mlege  v.  Riteh  (N.  Y.)  805 

8.  A  decision  of  the  trial  court  stating  con- 
cisely the  grounds  upon  which  the  issues  have 
been  decided,  and  directing  judgment  to  be  en- 
tered thereon  as  provided  by  N.  x .  Code  Civ. 
Proc.  §  1022.  without  stating  separately  the 
facts  found  and  the  conclusions  of  law,  has  the 
same  effect  as  a  general  verdict  rendered  by  a 
jury,  and  the  same  presumptions  arise  in  ito 
support.  Id. 

9.  Allegations  of  a  complaint  which  are 
necessary  to  support  the  judgment  will  be 
deemed  on  appeal  to  have  had  confirmation  in 
the  evidence.    Murray  v.  Murray  (Cal.)    626 

10.  Reviewing  courts  have  power  on  appeal 
to  so  amend  the  pleadings  as  to  conform  them 
to  the  proofs,  in  order  to  affirm  a  judgment, 
but  have  no  such  power  for  the  purpose  of  re- 
versing a  judgment  Atnhent  OMege  v.  Bitch 
(N.  Y.)  805 
Grounds  of  roTersal. 

11.  An  error  which  is  not  prejudicial  will 
not  require  reversal  of  a  judgment.  John  V, 
Farwell  Oo.  v.  Jotephson  (Wis.)  188 
87  L.  a  A. 


12.  Error  in  sustaining  a  demurrer  to  para- 
graphs of  an  answer  is  harmless  if  the  same 
evidence  can  be  given  under  other  paragrapha. 
Lucas  v.  Eerbert  (Ind.)  875 

18.  A  variance  between  plaintiff's  pleading 
and  proof  is  not  fatal  on  appeal,  where  the  pre- 
cise nature  of  the  defect  would  be  peculiarly 
within  defendant's  knowledge,' and  there  haa 
been  no  surprise  unless  to  the  plaintiff.  WtUey 
v.  Boston  Electric  Light  Co.  (Mass.)  728 

14.  The  refusal  of  instructions  which  cor- 
rectly state  the  law  as  to  an  issue,  which  would 
not  be  material  otherwise,  may  constitute  error 
if  the  court  gives  other  instructions  on  that 
issue  which  may  mislead  the  jury.  Tryon  v. 
Pingree  (Mich.)  22^ 

15.  Error  in  a  statement  by  the  judge  that 
the  jury  are  not  to  try  the  constitutionality  of 
a  statute  will  not  require  reversal  of  a  convic- 
tion when  no  motion  was  made  to  discharge 
the  jury,  and  the  iudge  at  the  proper  time  in- 
structed them  to  determine  the  law  for  them- 
selves,—-especially  when  there  is  no  question 
as  to  the  fact  that  the  statute  was  violated. 
Toummnd  v.  StaU  (Ind.)  294 

16.  Evidence  of  the  commission  of  an  offense 
at  different  times  will  not  require*  the  reversal 
of  a  conviction  where  the  offense  is  a  continu- 
ous one  and  all  prior  violations  are  barred  by 
the  conviction.  Id. 

17.  Permitting  proponent's  counsel  to  ask 
.contestant  if  she  did  not  destrojr  a  subsequent 
will  in  which  she  was  beneficiaiy  is  not  re- 
versible error,  where  the  court  charged  that  if 
the  will  was  not  destroyed  by  testator,  but  by 
another  person,  it  is  still  his  last  will,  since, 
although  the  evidence  might  prejudice  con- 
testant, it  was  proper  as  bearing  upon  a  possible 
change  of  testator's  mind  towards  contestant 
Chemter  v.  North  (Mich.)  561 
JndgmeDt. 

\S.  Affirmance  of  a  judgment  on  a  probate 
bond  for  the  full  amount  will  not  be  prevente(^ 
by  the  fact  that  some  of  the  sureties  have  paid 
their  proportion  of  the  judgment,  since  that 
fact  occurring  after  judgment  cannot  be  con- 
sidered by  the  appellate  court.  BMsn  v. 
HurUmt  (Wis.)  868> 

19.  Under  statutes  providing  that  in  wiU 
contesta  the  court  may  award  costs  to  either 
party  in  its  discretion,  and  upon  appeal  the 
cosU  shall  be  paid  by  appellant  or  respondent, 
''and  shall  be  directed  by  the  court,"  the  costa 
allowed  should  be  limited  to  the  actual  taxable 
costs.     Cheeper  v.  North  (Mich.)  561 

20.  Interest  on  the  amount  of  the  judgment, 
although  directed  bv  statute  to  be  added  to  the 
costs,  IS  no  part  of  the  costo  so  as  to  be  in- 
cluded in  an  affirmanee  by  the  appellate  court 
of  the  allowance  by  the  trial  court  of  costs,  if 
the  appellate  court  designates  the  amount  of 
interest  to  be  allowed.  John  F.  FarwU  Oo.  v. 
Joi^^hson  (Wis.)  188- 

NoTBB  Ain>  Briefb. 

Appeal;  review  of  decision  as  to  negligence. 

APPROPRIATIONS.    See  Ihjuhctzon,. 
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ARREST. 

1.  Ad  arrestwithouta  warrant  for  obstmct- 
ing  a  public  street  and  iDterrupting  a  military 
parade  in  violation  of  Ga.  Code,  1 1108^,  may 
be  made  by  a  policeman,  although  the  power 
of  arrest  in  such  cases  is  expressly  giyen  by 
that  section  to  the  commanding  officers  on  the 

Cirade,  since  their  authority  is  merely  cumu- 
tive.     WhiU  7.  State  (Ga.)  642 

2.  A  policeman  who  without  a  warrant 
arrests  a  citizen  for  refusing  to  make  way  for 
a  parade  on  the  public  street,  although  he  has 
been  ordered  by  the  chief  of  police  to  clear  the 
street,  is  liable  to  an  action  for  false  imprison- 
ment, if  there  was  no  express  l^islative  au- 
thority for  the  exclusive  appropriation  of  the 
street  for  the  purpose  of  the  parade.  Id, 

ASSIGNMENT.    See  also  Cobforationb, 
6,  6;  MoRTeAGB,  5-7,  9. 

1.  A  cause  of  action  which  will  survive  is 
assignable.    Lehmann  v.  Detuter  (Wis.)     888 

2.  A  cause  of  action  for  personal  injuries  re- 
sultinir  from  n^ligence  is  assignable  under 
Wis.  Rev.  Stat.  §  4258,  as  amended  bv  Wis. 
Laws  1887,  chap.  280,  which  provides  for  the 
survival  of  actions  for  assault  and  battery, 
false  imprisonment,  "or  other  damages  to  the 
person."  Id. 

8.  A  claim  for  damages  growing  out  of  a 
conspiracy  to  defraud  is  not  assignable.  John 
F.  JntrwOl  Go,  V.  Jo$ephson  (Wis.)  188 

4.  The  fact  that  a  claim  is  assiirned  for  col- 
lection does  not  destroy  its  validity  or  deter 
the  holder  from  suing  in  his  own  name.  FcU- 
conio  V.  Lanen  (Or.)  254 

5.  The  preference  of  claimsforwages,given 
by  Or.  act  Februarv  20,  1891,  in  case  of  an 
assignment  for  creditors,  is  an  incident  of  the 
debt  or  claim  for  wages,  which  is  assignable 
therewith  so  as  to  entitle  the  assignee  to  the 
benefit  thereof;  and  he  may  prosecute  the  claim 
in  his  own  name.  Id. 

Notes  and  Brdefs. 

Assignment;  of  cause  of  action  for  tort. 

189.884 

ASSOCIATIONS.    See  also  Bills   and 
Notes,  8;  Conbpiract;  Contracts,  9. 

Notice  by  a  plumbers'  association  that  it 
will  withdraw  its  patronage  from  wholesale 
dealers  who  sell  to  any  who  are  not  members 
of  the  association  is  not  unlawful,  although 
the  cause  and  excuse  for  the  notice  arc  the 
selfish  purpose  of  the  association  to  rid  its 
members  of  the  competition  of  those  who  are 
not  members.    MaeauUy  v.  Tierney  (R.  I.)  455 

Notes  and  Briefs. 

Associations;  effect  of  constitution  of.     776 

ATTACHMENT.    See  Mortgage,  2,  8. 

ATTORNEYS.    See  also  Appeal  and  Er- 
ror, 2;  Contracts,  11, 12. 

Notes  and  Bribefsi 
Attorneys;  lien  of.  255 
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ATTORNEYS*  FEES.  See  also  BiLL» 
AND  Notes,  2,  Notes  and  Briefs. 

BALLOON.    See  Negligence,  ft. 

BANKS.  See  also  Bills  and  Notes,  9t 
Bonds,  8;  Eyidence,  24;  Limitation  of^ 
Actions. 

1.  A  bank  having  money  to  the  credit  of 
the  maker  of  a  note  which  it  holds  is  not 
obliged  to  apply  the  money  thereon,  even  if  it 
may  have  the  rii^bt  to  do  so  without  the  con- 
sent of  the  depositor.    Docter  v.  Riedel  (Wis.> 

580 

2.  A  corporate  debt  or  liability  is  created 
by  a  deposit  in  a  savings  bank  having  a  capital 
stock  and  stockholders,  which  is  organized, 
under  Cal.  Civ.  Code,  div.  1,  pt  4,  Ut.  10. 
Wells  V.  Black  (Gal.)  610« 

8.  A  by-law  of  a  savings  bank  declaring  a. 
waiver  by  depositors  of  all  individual  liability 
of  officers  or  stockholders,  whether  founded 
upon  Constitution  or  statutes  of  the  state,  is- 
void,  since  by-laws  must  be  consistent  with  tho^ 
Constitution  and  laws.  Id. 

4.  An  agreement  printed  at  the  top  of  eacl^ 
page  of  what  is  called  a  ''signature  book"  of  a. 
savings  bank,  below  which  are  ruled  lines  ex- 
tending across  the  page,  and  under  these  the- 
spaces  divided  by  perpendicular  lines,  is  not 
made  binding  on  a  depositor  by  his  writing  his 
name  in  one  of  the  ruled  columns  at  the  top* 
of  which  is  the  word  ''signature."  Id.. 

5.  A  certificate  of  deposit  for  money  re- 
ceived bv  an  insolvent  bank,  providing  that  the- 
money  shall  not  be  subject  to  check,  but  shall 
be  payable,  with  interest,  in  one  year  on  return 
of  the  certificate,  does  not  make  the  transaction 
a  loan  instead  of  a  deposit,  or  take  it  out  of  the 
operation  of  Wis.  Rev.  Stat.  §  4541,  making  it 
an  offense  punishable  by  imprisonment  to  re- 
ceive money  on  deposit  in  a  bank  when  the  one- 
receiving  it  knows,  or  has  good  reason  to  know,, 
that  the  bank  is  unsafe  or  insolvent.  State  v. 
Shave  (Wis.)  149* 

8.  The  mere  fact  that  a  portion  of  the  de- 
posit received  by  an  insolvent  bank  was  made- 
by  the  surrender  of  a  certificate  of  deposit  held 
against  the  same  bank,  and  the  accrued  inter- 
est thereon,  does  not  relieve  the  bank  from  the^ 
criminal  liabilitv  imposed  by  statute  for  receiv- 
ing a  deposit  when  insolvent.  Id. 

7.  The  closing  of  the  doors  of  a  national 
bank  by  the  controller  of  the  currency  on  ac- 
count of  insolvency,  and  the  appointment  of  a 
receiver  and  placing  him  in  charge  of  its  assets, 
to  administer  them  for  the  benefit  of  creditors, 
does  not  extinguish  the  corporation  or  work  a. 
forfeiture  of  its  charter.  Hutchieon  v.  Crutcher 
(Tenn.)  89- 

Notes  and  Briefs. 

Banks;  certificate  of  deposit;  fraud  by  insol- 
vent bank.  148^ 

Relations  of  savings  bank  with  depositor; 
effect  of  by-laws  and  entries  in  deposit  book. 

eii^ 


BATTUKE. 

Qbounds. 
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SEITEVOLENT  SOCIETIES.    See  also 
Insubancb,  1-^,  13. 

NOTB8  AHD  BrIBFS. 

Benefit  societies;  power  of  board  of  control 
•of  Knights  of  Pythias.  775 

BILLS   AND   NOTEa     See  also   Cob- 

TRACTS,  22. 

1.  Notes  placed  by  the  maker  in  the  hands 
•of  another  person,  with  directions  to  hand 
-them,  when  called  for,  to  a  board  of  education 
to  which  they  were  made  payable,  are  suffl- 
•ciently  delivered.  Karucu  CUjf  School  Diit.  y. 
Stocking  (Mo.)  406 

2.  A  promissory  note  is  rendered  non-nei;o- 
>tiable  by  a  provision  for  attornev's  fees  in  addi- 
tion to  principal  and  interest  if  it  is  collected 
by  suit  or  placed  in  the  hands  of  an  attorney 
tor  collection.  Sylteaiter  Bleckley  Oa,  y.  Ale- 
vdne  (8.  C.)  86 

8.  A  note  for  benefits  and  advantages  re- 
'ceived  or  expected  to  be  received  by  a  mem- 
ber of  an  association  under  the  provisions  and 
by-laws,  which  are  contrary  to  public  policy, 
'Cannot  be  enforced  by  the  association  against 
•the  maker.  Milwaukee  Maeonif  A  B,  jSao.  v. 
Jfiezerowiki  (Wis.)  127 

4.  Persons  who  indorse  a  note  before  deliv- 
-ery ,  in  order  to  ffive  credit  to  the  maker,  are  lia- 
ble as  joint  makers  rather  than  as  indorsers. 
Sylteeitr  BUckUy  Co,  y.  Alemne  (S.  G.)        86 

6.  The  i^eneral  rule  that  the  holderof  a  note 
-ox  bill  is  not  required  to  make  personal  or  other 
-demand  on  the  maker  as  a  condition  of  holding 
the  indorser  if  the  place  of  payment  designated 
in  the  note  or  bill  is  closed  on  the  dav  the  paper 
tails  due  is  not  modified  or  altered  by  the  fact 
that  a  new  bank  is  occupying  the  place  where 
the  bank  at  which  the  paper  was  made  payable 
had  formerly  been  engaged  in  business.  Butch- 
i$on  V.  CruUher  (Tenn.)  89 

6.  The  holder  of  a  bill  or  note  payable  by 
its  terms  at  a  national  bank  must,  as  a  condition 
-of  holding  the  indorser,  present  the  same  to  a  re- 
•ceiver  of  the  bank,  appointed  by  the  con- 
troller of  the  currency  because  of  its  insol- 
yency,  in  charge  of  its  assets  and  administering 
them  for  the  benefit  of  its  creditors,  where  the 
place  in  which  he  is  administering  his  trust, 
though  not  the  former  banking  house,  is  in  the 
isame  city,  and  its  location  is  well  known  in  the 
business  community.  Id. 

Notes  and  Briefs. 

Bills  and  notes:  negotiability  as  affected  by 

rpro vision  for  attorney's  fees.  87 

Necessity  of  delivery;  given  on  subscription. 

407 
Place  for  demanding  payment.  89 

BLANK.    See  Mortgage,  6;. 

BOARDS. 

1.  The  disqualification  of  one  of  the  three 
members  of  a  lown  board  to  sit  on  a  bearing 
tor  the  revocation  of  a  license  will  make  the 
•decision  of  the  board  revolcing  the  license  in 
valid.     StaU,  Getehel,  y.  Bradish  (Wis.)     289 

2.  The  chairman  of  a  town  board  is  disqual- 
•87  L.a  A. 


ifled  to  sit  as  a  memlterof  the  board  in  bearing 
a  case  for  the  revocation  of  a  liceose  to  aell  in- 
toxicatinff  liquors,  under  Wis.  Rey.  8tat 
$§  1558  aeeq,,  when  he  has  procured  and  hired 
a  minor  to  purchase  whisky  of  the  dealer  for 
the  purpose  of  procuring  evidence  on  which  to 
revoke  the  license.  Id. 

N0TB8  Ain>  BRIEF8. 
See  also  BsinEyoLBNT  8ocibtie& 
Boards;  disqualification  of  member.        888 

BONDS.    See  also  Appeal  akb  Error,  18; 
PriroipaIi  ard  Surbtt,  a. 

1.  An  instrument  in  the  form  of  a  bond 
but  without  seals,  if  executed  for  a  sufficient 
consideration  and  delivered  to  take  effect  as  se- 
curity, is  a  valid  contract  obligation.  Firtt 
Nat.  Bank  v.  BHffgi  (Yt)  845 

2.  A  defendant  who  is  made  a  party  by 
substituted  service  cannot  be  required  to  give 
a  bond  to  support  his  deserted  wife.  Murray 
y.  Mnrray  (Cal.)  620 

8.  The  bond  of  a  cashier  of  a  bank  condi- 
tioned for  the  faithful  discharge  of  his  duties  as 
cashier  forever  so  lone  as  he  shall  occupy  the 
position  extends  for  out  one  year,  where  his 
first  election  was  for  the  ensuing  year,  and  he 
was  thereafter  re-elected  annually,  and  a  by. 
law  of  the  company  provided  that  he  ahould 
be  appointed  to  hold  his  office  during  die  pleas- 
ure of  the  board.  FirU  Nat.  Bank  y.  irifffft 
(Vt)  846 

4.  Affirmance  of  a  Judgment  in  favor  of  a 
county  judge  upon  a  probate  bond  will  not  be 
prevented  by  the  fact  that  his  interest  has  been 
transferred  and  the  estate  settled,  since  the 
rights  of  the  transferee  may  be  protected  by  the 
trial  court.    Belden  v.  HurUmt  (Wis.)         853 

NOTE6  AKD  BrIEFB. 

Bonds;  of  cashier;  effect  of  yearly  appoint- 
ment. 845 
Delivery  of;  unwritten  condition  as  to    854 

BOOKMAKINQ.      See    Gaxiho,    2,   8» 
NoTKs  AND  Briefs. 

BRIDGES. 

Notes  and  Briefs. 

Bridges;  necessity  of  franchise  for  taking 
tolls  on.  715 

BROKERS.    See  Insurance,  4-(L 

BUILDINGS.    0ee  CoyBNANT. 

BY-LAWS.    See  Banks*  8;  Contracts*  9. 

CANALS. 

Notes  and  Briefs. 

Canals;  necessity  of  franchise  for  taking 
tolls  on.  715 

CARRIERS.    See  also  Haokb. 

1.  The  right  to  carry  packages  of  ffroceries 
for  the  use  of  one's  family  is  not  included  in 
the  right  of  a  passeng^:Ho  Tide  on  a  commu- 
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tatioB  ticket  entitlinft  him  to  "j^enooftl  pusage 
^nly."  BuUoek  v.  Delaware  L.  d  W.  R,  Co. 
=<N.  J.  Bup.)  417 

2.  The  remedy  of  a  carrier,  when  apasaen- 

Sr,  after  notice  to  remove  packages  which  he 
a  no  right  to  carry,  refutes  to  give  them  up, 
ia  to  remove  the  pasaeuser  and  his  packages, 
uaiog  DO  unnecessary  forc6;  but  the  carrier 
-baa  no  right  to  take  nia  packages  away  from 
him  forcibly.  Id. 

8.  The  forcible  removal  of  parcels  from  a 
•passenser  whose  ticket  does  not  entitle  him  to 
carry  themp  and  the  transfer  of  them  to  an 
express  car,  with  orders  to  carry  them  onward, 
•constitute  a  conversion.  Id, 

4.  A  carrier  is  an  insurer  of  the  safe  deliv- 
^ery  of  the  goods  to  the  person  to  whom  they  are 
consigned.    Pacific  E&preai  Oo,  v.  Shearer  (111.) 

6.  An  express  company  is  not  relieved 
"from  liability  for  the  delivery  of  a  package  of 
money  to  an  impostor  representing  that  he  is 
the  consignee,  by  the  fact  that  such  Impostor 
telegraphed  for  such  money  in  the  name  of  the 
<K>nsignee  and  a  reply  to  the  latter  was  delivered 
*to  such  impostor,  and  that  the  sender  of  the 
money  believed  that  the  telegram  was  from 
the  person  by  whom  it  purported  to  have  been 
«ent.  Id, 

6.  No  fraud  or  imposition  practised  upon  a 
carrier,  and  no  mistake  of  the  carrier  or  its 
asent,  however  satisfactory  the  circumstances 
^7  identification  may  be,  will  relieve  the  car- 
rier from  liability  for  delivery  of  the  goods  to 
«  person  other  than  the  one  to  whom  they  are 
•consigned.  Id, 

KOTBS  ASD  BBIEFB. 

See  also  Strbbt  Ra^ilwatb. 

Right  of  passenger  to  carry  packages.      4t7 
Carriers;  delivery  to  impostor  by  carrier:— 
<I.)  General  rule  as  to  delivery;  (II.)  imposi- 
tion on  carrier;  (in.)  imposition  on  consignor. 

177 

CASHIER.    See  Bokds,  8. 

CERTIFICATE.    See  Warehoubbmen. 

CERTIFICATE   OF   DEPOSIT.     Bee 

Banks,  6,  6. 

CHARITIES.    See  also  Wills,  fk 
KoTBs  Aim  Briefs. 
Charities;  jurisdiction  of  court  over.       404 

CIVIL   SERVICE.    See  also   CoNBTirn- 
TiONAL  Law,  8;  Evidence,  2. 

1.  Positions  in  the  confidential  class  of  the 
•civil  service,  applicants  for  which  are  not  re- 
<]uired  to  submit  to  a  competitive  ezaminAtion, 
are  not  limited  to  those  which  are  strictly  se- 
<5ret.     Chittenden  y.  ir«r»ter  (N.  T.)  809 

3.  Payment  of  ofi9cers  appointed  without 
examination  under  a  classification  made  by  the 
proper  officer  will  not  beenjoiDcd  or  the  offices 
declared  vacant  until  it  has  been  judicially  de- 
termined that  the  classification  is  erroneous. 

Id. 
^7  L.  R  A, 


8.  A  classification  of  positions  in  the  dvH 
service,  made  by  the  proper  officer,  who  is  not 
shown  to  have  acted  corruptly  or  dishonestlv 
in  making  it,  is  valid,  and  a  protection  to  beaaa 
of  departments  and  employees  acting  under  it 
until  It  is  judicially  determined  that  it  is  erro- 
neous. Id, 

4.  The  Constitution  does  not  require  a  com- 
petitive examination  for  the  appointment  to 
oflSce  of  a  person  who  is  to  reoeivep  open,  read, 
and  answer  the  letters  of  his  chief,  counsel 
and  advise  him  with  reference  to  the  conduct 
of  his  office,  sign  his  name  to  checks  and  war- 
rants, collect  and  pay  out  the  money,  and  have 
the  combination  of  his  safe  and  uie  custodv 
and  control  of  its  contents.  Id, 

6.  The  provisions  of  the  civil-service  stat- 
utes in  force  at  the  time  of  the  adoption  of  the 
Constitution,  with  the  exception  of  the  clause 
exempting  discharged  soldiers  and  sailors  from 
examination  in  certoin  cases,  are,  so  far  as  they 
provide  machinery  for  determining  the  fitneaa 
of  applicants,  continued  in  force  by  that  in- 
strument.* Id. 

NOTBg  AKD  BRTEFS. 

Civil  service;  constitutional  privileges  as  to; 
confidential  employeea.  809 

CLUBS.    See  also  Contraotb.  10. 

Stockholders  of  an  incorporated  dub  in 
which  gambling  is  carried  on,  from  the  win- 
nings of  which  they  receive  some  interest, 
however  small,  must  be  regarded  in  such  mat- 
ter as  individuals.     White  v.  Wilson  (Ky.)  197 

NOTBB  AND  BbISFB. 

Club;  member  of,  as  participator  in  gamb- 
ling. 198 

CODICIL.     See  Wills,  Notbs  Ain>  Briefs. 

COMPROmSE.    See  also  Inm>ltbnct,  8. 

Settlement  out  of  court  after  an  action  is 
brought,  if  made  without  the  knowledge  or 
consent  of  the  attorney  for  the  plaintiff,  is  to 
be  viewed  with  suspicion.— especially  if  the  de- 
fendant knew  of  a  contract  giving  the  attorney 
supervisory  control  over  the  distribution  of  the 
collection.    Fakonio  v.  Lareen  (Or.)  254 

CONDITION.    See  Rbal  Pbopbbtt. 

CONFLICT  OF  LAWS. 

1.  A  guaranty  executed  by  a  married  wo- 
man in  the  state  of  her  residence,  where  the  law 
does  not  give  her  capacity  to  execute  it,  does 
not  become  valid  on  its  delivery  in  another 
state  by  her  agent  whose  agency  is  created  in 
the  state  of  her  residence.  Freeman* e  Appeal 
(Conn.)  452 

2.  The  validity  of  an  order  drawn  by  a 
married  woman  upon  the  executor  of  her  fath- 
er's estate  must  be  determined  by  the  laws  of  hei 
domicil,  when  she  signs  the  instrument  and  it 
is  accepted  by  the  executor  in  that  state,  al- 
thouiEh  it  is  dated  in  another  state  and  after  its 
execution  it  is  mailed  by  an  agent  of  the  payee 
of  the  order  to  such  payee  in  another  state.    Id, 

8.  Engagements  which  coverture  prevents 


a  woman  from  making  herself  she  c^motmato^ 


ConSPIBACT;  COHBTITUTIONAL  LAW. 


through  the  interposition  of  an  agent  whom  she 
assumes  to  constitute  as  such  in  the  state  of  her 
domicil.     Freeman's  Appeal  (Conn.)  452 

4.  An  action  to  charge  stockholders  with 
the  amountof  a  judgment  against  a  corporation, 
which  is  one  of  the  remedies  authorized  by 
Kan.  Stat  chap.  28,  art  4,  §  1192,  is  transitory, 
and  may  be  brought  in  a  court  of  general  juris- 
diction  in  another  state,  where  personal  serv- 
ice can  be  made  upon  the  stockholder.  Fergu- 
9on  Y.  Sherman  (Cal.)  622 

5.  The  liability  of  stockholders  under  the 
Kansas  statutes,  to  the  amount  of  their  stock, 
for  payment  of  dues  from  the  corporation,  is  a 
contractual,  and  not  a  penal,  liability.  Id. 

6.  Judgment  against  the  corporation  ob- 
tained in  a  Federal  court  in  a  district  of  Kan- 
sas is  sufficient  to  entitle  a  creditor  to  bring  an 
action  in  a  California  court  against  a  stock- 
holder who  is  found  in  the  latter  state,  without 
having  obtained  a  judgment  against  the  cor- 
poration in  California.  Id, 

KoTBs  Ain>  Briefs.     • 

Conflict  of  laws;  as  to  contract  of  married 

woman.  458 

As  to  liability  of  foreign  corporations.     622 

CONSPIRACY.    See  also  Absigkiibnt,  8; 

AbBOCIATIOMB;  COBPORATIOltB,  6. 

1.  An  agreement  among  the  members  of  an 
association  of  plumbers  not  to  deal  with  whole- 
sale dealers  who  sell  to  any  who  are  not  mem- 
bers of  the  association,  and  the  sending  of  no- 
tices to  that  end,  do  not  constitute  an  unlaw- 
ful coonpiracy,  since  the  object  of  the  com- 
bination and  the  means  adopted  for  its  accom- 
plishment are  lawful.  MaeauUy  y.  Tiemey 
(R.  L)  455 

2.  An  agreement  between  a  labor  associa- 
tion and  an  employer's  association,  that  all 
employees  of  the  members  of  the  latter  associa- 
tion shall  be  members  of  the  former  associa- 
tion, and  that  no  employee  shall  work  for  a 
longer  period  than  four  weeks  without  becom- 
ing a  member,  is  illegal  and  constitutes  no 
deiense  to  an  action  for  conspiracy  by  an  em- 
ployee who  is  discharffed  in  pursuance  of  such 
agreement,  because  of  bis  refusal  to  become  a 
member  of  the  labor  association.  Curran  t. 
QaUn  (N.  T.)  802 

NOTBB  AlO)  BBIEF& 

Conspiracy;   what  constitutes;  by  associa- 
tion. 456 
To  prevent  obtaining  employment  808 
What  is  indictable.                                  228 

CONSTITUTIONAL    LAW.    See    also 
Civil  Sbryice,  5;  Courts,  1;  Taxbb,  14; 

YOTEBB  AND  ELECTIONS,  8;  WaTBRB,  4,  5. 

1.  Powers  of  a  state  government  embrace 
all  that  are  not  forbidden,  while  those  of  the 
national  government  consist  of  those  delegated. 
Holden  v.  Hardy  (Utah)  108 

2.  A  statute  cannot  be  declared  unconstitu- 
tional simply  because  it  may  be  wrong  and 
unjust  or  because  it  violates  the  spirit  of  our 
institutions  or  impairs  those  rights  which  it  is 
87  L.  R.  A. 


the   object   of   free  government  to  ptfMet, 
Townsend  v.  State  (IndC)  20* 

8.  The  provision  of  the  Constitution,  that 
the  fitness  of  persons  to  be  appointed  to  offlcial 
positions  shall  be  ascertained,  so  far  as  prac- 
ticable, by  examinations  which,  so  far  aa  prac- 
ticable, shall  be  competitive,  is  not  self-ezecut- 
ine,  but  requires  legislation  for  its  enforcement. 
ChitUnden  v.  Wurtur  (N.  Y.)  801^ 

4.  The  constitutional  provision  that  the 
general  assembly  shall  levy  a  capitation  tax 
equal  to  the  tax  on  property  valued  at  $800- 
does  not  by  its  own  force  overrule  a  different 
ratio  fi&ed  by  statute,  and  adjust  the  equation 
of  the  taxes  so  as  to  correct  the  unconstitu- 
tional statute.    Rumea  v.  Ayer  (N.  C.)       246> 

5.  A  statute  declaring  or  reciting  a  fact 
which  the  legislature  has  ascertained  by  inves- 
tigation in  order  to  apply  the  proper  remedy 
by  legislation  is  not  a  usurpation  of  judicial 
power.     TowMend  v.  State  (Ind.)  294 

6.  The  power  to  appoint  dty  commission- 
ers, given  to  circuit  judges  by  fnd.  Rev.  Stat 
1894,  g  8629,  although  it  is  not  strictly  Judicial, 
does  not  belong  either  to  the  executive  or  the 
legislative  department  of  the  state  government, 
and  therefore  is  not  within  the  inhibition  of  ar- 
ticle 8  of  theConstitution,  which  niakesthoee  de- 
partments independent .  Terre  Haute  v.  Btane- 
viUe  dtT.E.  6.  Co.  (Ind.)  18» 

Delefpatiott  of  power. 

7.  Legislative  power  cannot  be  deleeated 
to  the  state  board  of  health  so  as  to  ens  me  it, 
without  the  enactment  of  any  statute  upon  the 
subject,  to  pass  any  rule  excluding  children 
who  are  authorized  by  statute  to  attend  the 
public  schools  from  such  attendance  unlesa 
they  have  been  vaccinated.  State,  Adame,  v. 
Burdge  (Wis.)  15T 

Eqn&lity. 

8.  A  statute  imposing  certain  duties  and 
liabilities  upon  one  class  of  corporations  only 
does  not  deny  them  the  equal  protection  of  the 
laws  if  the  peculiar  character  of  the  business, 
of  those  corporations  is  sufficient  to  justify  the 
discrimination.  St.  Louie,  I.  M.  d  S.  R  Co, 
V.  PatU  (Ark.)  604 

9.  A  railroad  company  is  not  deprived  of 
the  equal  nrotection  of  the  laws  by  the  Arkan- 
sas act  of  March  25,  1889,  providing  that  ss  to- 
contracts  thereafter  made  such  a  company  on 
the  discharge  of  an  employee  must  pay  sit 
wages  then  earned  at  the  contract  rate  without 
any  abatement  or  deduction  for  pavment  be- 
fore the  time  agreed  upon,  and  that  in  default 
thereof  the  wages  shsll  continue  at  the  same 
rate  until  paid,  but  not  more  than  sixty  days, 
unless  an  action  therefor  is  commenced  within- 
that  time.  Id. 

10.  The  equal  protection  of  the  laws  is  not 
denied  to  persons  within  the  scope  of  a  statute 
prohibiting  labor  in  underground  mines  for 
more  than  eight  hours  per  day.  Bblden  v. 
Eardy  (Utah)  108 

11.  The  guaranty  of  equal  privileges  and 
immunities  to  citizens  of  the  United  States  by 
the  14th  Amendment  of  the  Federal  Constitu- 
tion does  not  limit  the  power  of  the  state  gov- 
ernment over  the  rights  of  its  own  citizens.  Id, 

12.  A  state  tax  law  alkrwinff  to  reddenU  ^ 
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deduction  of  debts  without  allowing  such  de> 
duction  to  nonresideDts  is  a  denial  ot  the  equal 
privileges  and  immunities  of  citizens  guaran- 
teed by  D.  8.  Const,  art.  4,  g  9.  Sprague  v. 
F£ttefier(Vi.)  840 

13.  Tbe  equal  privileges  or  immunities  of 
citizens  are  not  violated  by  prohibiting^  tbe 
wasteful  use  of  gas  by  burning  flambeau  lights. 
Tovniend  v.  8iaU  (Ind.)  294 
Due  process  of  law. 

14.  A  valid  exercise  of  the  police  power 
does  not  deprive  any  person  of  liberty  without 
due  process  of  law.    Eoid&n  t.  Bardif  (Utah) 

108 

10.  A  statute  authorizing  a  deserted  wife  to 
prosecute  or  defend  in  the  husband's  name  any 
action  which  he  might  have  prosecuted  or  de- 
fended, and  giving  her  the  same  powers  and- 
rights  therein  as  he  might  have  had,  even  if  it 
is  construed  to  give  her  authority  to  collect 
debts  due  to  him,  is  not  unconstitutional  as  de- 
privinff  him  of  his  i^roperty  without  due  pro- 
cess of  law.  AUen  v.  Minrusota  Loan  A  T, 
Co.  (Minn.)  679 

16.  Constitutional  guaranties  of  life,  liber- 
ty, and  the  pursuit  or  happiness  are  not  in- 
fringed by  a  statute  which  prohibits  the  burn- 
ing of  natural  gas  for  illuminating  purposes  in 
flambeau  lighto.  Toumiond  v.  8taU  (Ind.)  294 
PoUeo  power. 

17.  A  person  is  not  deprived  of  the  full  and 
free  use  ox  his  property  by  a  statute  exercising 
tbe  police  power  of  the  state,  which  restrains 
him  from  wasting  natural  sas  to  the  injury  of 
others  or  to  tbe  injury  of  the  public  by  burn- 
ing flambeau  lights.     Town%end  v.  State  (Ind.) 

294 

18.  A  statute  prohibiting  the  employment  of. 
workingmen  in  underground  mines  more  than 
eight  hours  per  day,  except  in  cases  of  emer- 
gency where  life  or  property  is  in  imminent 
danger,  is  a  valid  exercise  of  the  police  power, 
under  Utah  Const,  art.  16,  §  6.  authorizing  the 
legislature  to  pass  laws  to  provide  for  the  health 
and  safety  of  employees  in  factories,  smelters, 
and  mines.    Hotdin  v.  Hardy  (Utah)  108 

19.  An  act  providing  that  the  period  of  em- 
ployment of  workingmen  in  smelters  shall  be 
only  eight  hours  per  day,  except  in  case  of 
emergency,  is  authorized  by  Utah  Const,  art. 
16,  §  6,  requiring  the  le^^islature  to  pass  laws 
to  provide  for  the  health  and  safety  of  em- 
ployees in  smelters.    State  y.  Eolden  (Utah) 

108 

20.  The  provisions  as  to  party  walls  in 
Iowa  Code,  §g  2019.  2020,  2027,  giving  a  lot- 
owner  the  right  to  build  a  wall  not  more  than 
18  inches  wide,  half  upon  the  land  of  his 
neighbor,  and  to  recover  from  the  neighbor 
hall  the  expense  thereof  when  the  latter  shall 
use  the  wall,  cannot  be  held  so  plainly  in  vio- 
lation of  the  Constitution  probibiiing  private 
property  to  be  taken  for  private  use  without 
compensation  that  they  can  be  held  invalid 
after  more  than  forty  vears'  recognition  and 
enforcement,  although  their  validity  is  not  free 
from  doubi,  but  they  must  be  upheld  as  an  ex- 
ercise of  the  police  power.  Swift  v.  Calnan 
(Iowa)  462 

Notes  aio)  Briefs. 

Bee  also  Civil  Sbbvigb 
S7L.R  A. 


Construction  of;  sovereignty;  equally.    644 
Safeguards  of;  amendments.  788 

Self  executing  provisions.-  620 

Delegation  of  legislative  power.  169 

Discrimination   against  nonresidents  as  to 
toxes.  840 

Violation  of  contract  rights;  due  process  of 
law.  179 

Due  process;  dsss  legislation;  restriction  on 
contracts  with  employees.  106 

Equal  protection  of  laws;  rights  of  corpora- 
tion; class  legislation;  right  of 'contract.      604 
Police  power  to  prevent  destruction  or  waste 
of  property.  29ft 

CONTRACTS.  See  also  Aotton  ob  Suit^ 
1,  6;  Bills  and  Kotbs,  8;  Cobforatioms^ 
4;  Mortgage.  4, 

CottsiderfttloB. 

1.  The  expenditure  of  a  considerable  sunk 
in  holding  an  election  bv  a  school  district,  and 
the  incurring  of  a  valid  indebtedness  for  a 
large  amount  by  the  issue  of  bonds  voted  at 
tbe  election  to  secure  money  for  the  erection 
of  a  librarv  building,  will  constitute  a  sufficient 
consideration  for  a  promissory  note  to  the  dis- 
trict which  the  maker  intended  should  go  for 
tlie  purchase  of  a  site  for  the  building  but 
which  he  consented  might  be  used  as  the  board 
should  deem  best  in  aid  of  the  enterprise.  Kan- 
ooB  City  School  Diet.  v.  Stocking  (Mo.)         40(^ 

2.  The  incurring  of  an  expense  and  the 
creation  of  a  liability  in  furtherance  of  an  en- 
terprise which  a  donor  intended  to  promote,, 
and  in  reliance  upon  his  promises,  will  be  taken 
to  have  been  incurred  and  created  at  his  in- 
stance and  request,  and  will  estop  his  execu- 
tors to  plead  a  want  of  consideration  for  his 
promise  contained  in  a  promissory  note.      Id, 

8.  The  erection  of  a  library  building  being 
discretionary  with  the  board  of  directors  of  a 
school  district,  and  not  an  imperative  legal 
duty  resting  upoD  the  board  under  Mo.  Rev. 
Stat.  1889,  §g  8109,  8112,  while  the  board  la 
given  express  power  to  accept  gifts  for  the 
erection  of  such  a  building,  its  erection  may 
be  a  sufficient  consideration  for  a  promise  to 
give  money  in  aid  of  the  enterprise.  Id. 

Statue  of  firauda. 

4.  A  parol  contract  in  consideration  of  a 
deed  to  certain  real  estate  to  convey  to  the 
erantor  certain  other  real  estate,  .of  which  he 
18  not  put  in  possession,  is  Invalid  under  the 
statute  of  frauds.     Lotoe  v.  Turpie  (Ind.)  288 

6.  A  parol  contract  to  pay  another's  note 
to  a  third  person  is  void  under  the  statute  of 
frauds,  although  in  consideration  of  the  prom- 
ise the  promisor  receives  a  conveyance  of  real 
estate  from  a  surety  on  the  note,  which  he  had 
received  from  the  maker  as  indemnity  against 
his  liability  thereon.  Id, 

6.  A  parol  contract  as  to  a  party  wall 
which  is  not  different  from  that  which  the  law 
makes  is  not  void  under  Iowa  Code,  §  8080, 
which  provides  that  special  agreement  about 
such  walls  must  be  in  writing.  Sioift  v.  Cal- 
nan (Iowa)  462 

7.  A  parol  sale  of  growing-4imber  ianot 
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within  g  4  of  the  statute  of  frauds  in  Mary- 
land.   Leonard  v.  Medford  (Md.)  449 

8.  Placing  the  purchaser  in  f  ull  poesession 
<yf  timber  under  an  oral  purchase,  ana  bis  com- 
mencing performance  of  the  contract,  will  pre- 
Tent  the  seller  from  repudiating  the  contract  on 
the  ground  that  it  is  Yoid  under  g  17  of  the 
statute  of  frauds.  Id, 
VaUditsr. 

9.  The  by-laws  or  rules  of  a  masons'  and 
builders'  association  which  require  all  mem- 
bers who  wish  to  compete  for  any  contract  or 
Job  to  bring  their  bids  in  adTance  to  the  rooms 
of  the  association  for  examination  by  a  com- 
mittee, and  that  6  per  cent  at  least  shall  be 
added  to  ihe  amount  of  the  lowest  bid  before 
it  can  be  submitted  in  the  competition,  with 
the  result  that  owners  are  compelled  to  pay  for 
the  erection  of  buildings  by  members  of  the 
association  6  per  cent  in  excess  of  what  they 
would  otherwise  be  obliged  to  pay  if  the  bid- 
ding was  uninfluenced  by  such  combination. — 
are  contrary  to  public  policy  and  roid.  MU- 
toaukee  Matonr  d  B,  A^to,  y.  NieuirowM 
(Wis.)  127 

10.  A  member  of  a  club  who  shares  in  a 
''take-out"  or  percentage  of  the  winnings  of 
gambling  which  the  dub  receives  from  games 
played  in  it,  and  in  which  he  to  some  extent 
acts  as  manager,  is  such  a  Joint  wrongdoer 
with  the  winner  that  he  cannot  recover  on  a 
note  for  money  loaned  by  him  with  knowledge 
that  it  was  to  be  used  in  such  game.     YfhiU  ▼. 

Wiiwii  (Ky.)  197 

11.  The  corrupting  tendencjr  of  a  contract 
to  prevent  the  finding  of  an  indictment  renders 
it  void  as  matter  of  law,  and  its  validity  cannot 
depend  on  the  question  whether  or  not  any 
acts  were  done  in  the  execution  of  the  agree- 
ment which  would  contravene  public  morals  or 
subvert  the  administration  of  justice.  Wthw 
T.  .SAaj^(Obio)  380 

12.  A  contract  by  attorneys  at  law  to  ren- 
der services  to  prevent  the  finding  of  an  indict- 
ment against  one  accused  or  suspected  of  crime 
Is  illegal  and  void  without  respect  to  their  be- 
lief as  to  his  guilt;  and  therefore  they  cannot 
recover  on  a  contract  for  such  services.        Id, 

18.  A  contract  giving  the  right  to  manage 
a  newspaper  and  control  its  policy  for  five 
years,  to  a  person  employed  as  editor  and 
manager,  is  not  contrary  to  public  policy  when 
it  is  part  of  an  agreement  by  which  he  pur- 
chases a  large  qusntity  of  stock  from  the  con- 
trolling sba/eholder,  and  tbe  agreement  is  ap- 
proved and  ratified  by  all  the  stockholders. 
JoiUM^.  Williams  {yio.)  682 

14.  Tbe  inducement  to  order  and  bold  an 
election  and  to  issue  the  bonds  of  a  school  dis- 
trict for  the  purpose  of  building  a  library, 
which  is  made  by  the  promise  of  a  private  in- 
dividual to  pay  the  expense  of  buying  a  site 
for  the  building,  is  not  contrary  to  public  pol- 
icy when  tbe  board  has  previously  exercised 
its  Judgment  and  determined  the  desirability 
of  a  new  library  building,  but  is  unable  to  pro- 
ceed with  the  enterprise  until  money  is  provided 
to  purchase  a  site.  Kansas  City  Sefiool  Dist. 
y.  Stocking  (ilo.)  406 

16.  To  the  general  rule  that  an  act  in  viola- 
tion of  the  statute  forbidding  it  is  void,  there 
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is  an  exception  when  the  statute  is  for  tbe  pro- 
tection of  tbe  public  revenue  and  does  not 
make  the  act  itself  void,  and  the  act  is  not 
fnalum  in  se  eit  detrimental  to  good  morals. 
Vermont  Loan  d  T.  Co.  v.  Hoffman  (Id.)   609 

16.  A  contract  for  the  loan  of  money  by  a 
foreign  corporation  which  has  not  paid  'the 
license  tax  required  by  Id.  Rev.  But.  g  1644, 
of  all  persons  engaged  in  that  business,  is  not 
void,  although  the  statute  makes  the  loan  a 
misdemeanor  and  provides  for  suit  to  recover 
the  tax.  with  damages,  since  it  is  essentially  a 
revenue  law,  and  the  business  itself  is  not  pro- 
hibited altogether.  /d. 

17.  The  presentation  by  a  reliable  and  re- 
sponsible bidder  of  the  lowest  bid  for  a  contract 
for  pnblicwork  to  officials  wbose  duty  it  is  under 
a  city  charter  to  let  the  contract  to  the  lowest  re- 
liable and  responsible  bidder,  but  who  have  the 
right  and  have  given  notice  that  they  reserve  tbe 
right  to  reject  any  and  all  bids,  does  not  con- 
stitute an  agreement  that  they  will  make  a 
contract  for  tbe  work  with  such  a  bidder,  nor 
vest  in  him  such  an  absolute  richt  to  the  con- 
tract as  will  authorize  a  court  of  equity  at  bis 
suit  to  compel  them  or  the  municipality  to 
make  tbe  contract  with  him,  when  they  are 
about  to  award  or  have  awarded  it  to  a  higher 
bidder.  Colorado  Pw.  Co,  v.  Murphy  (C.  C. 
App.  8th  C.)  600 

18.  The  invalidity  of  a  gratuitous  contract 
to  do  a  certain  act  is  no  defense  to  an  action  by 
the  promisee  for  injuries  sustained  by  want  of 
due  care  and  skill  in  doing  it.  Wertheimer  v. 
Saunders  (Wis.)  146 

Performance. 

19.  An  agreement  by  a  railroad  company, 
in  consideration  of  a  right  of  way,  to  establish 
a  depot  on  the  land,  is  complied  with  by  estab- 
lishing the  station  and  maintaining  it  upon  tbe 
land  for  thirty-six  years,  although  the  depot  is 
then  removed  b^use  of  the  exigencies  of 
business.  Texas  dtR  B.  Co.  t.  ScoU  (C.  C. 
App.  6th  C.)  94 

20.  An  agreement  on  the  part  of  a  railroad 
company  to  establish  a  station  at  a  particular 
point  is  not  one  to  keep  it  there  forever,  but  is 
made  subject  to  tbe  general  contingencies  of 
business,  the  public  interest,  and  the  change, 
modification,  and  growth  of  transportation 
routes  as  they  may  affect  the  requirements  of 
the  railroad  company's  business.  Texas  d  P. 
B.  Co.  V.  Scott  (G.  C.  App.  5th  C.)  94 

BeTOcation* 

21.  The  purchase  of  a  site  for  a  library 
without  payment  of  the  price  therefor,  before 
tbe  collection  of  notes  given  to  a  school  dis- 
trict for  tbe  purchase  of  such  a  site,  does  not  ef- 
fect a  revocation  of  the  contract  contained  in 
the  notes.  Kansas  City  School  Diet.  ▼.  Slock- 
ing (Mo.)  406 

22.  The  fact  that  the  maker  of  notes  became 
insane  after  be  had  given  them  to  be  used  for 
the  purchase  of  a  site  for  a  library  In  a  school 
district,  and  before  the  site  was  bought  but 
after  the  district  had  expended  money  and  in- 
curred liability  in  promoting  the  enterprise, 
does  not  revoke  his  contract.  Id. 

Notes  Ain>  Briefs. 
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Public  policy  as  to;  inducement  to  action  by 

public;  validity  of  subecription.  407 

Public  policy  as  to;  mutuality.  686 

Public  policy;  unlawful  combinations  and 

associations.  8 

Want  of  license  for  business  as  affecting; 

effect  of  penalty  on.  609 

Public;  rights  of  lowest  bidder.  631 

Executory;  uncertainty  of.  849 

CORPORATIONS.  Bee  also  Aoknowii- 
BDGMBNT,  8;  Bankb,  7;  Clttbb;  Conflict 
OF  Laws,  4-6;  Conbtitdtional  Law,  8, 9; 
Contracts,  18, 16;  EquiTT,  8;  Estoppel, 
4;  EviDBNCE,  8;  Limitation  of  Actions; 
Recbiybrb,  1;  Tolls,  2. 

1.  The  management  of  the  entire  business 
of  a  corporation  may  be  intrusted  to  its  presi- 
dent,  either  by  an  express  resolution  of  the 
directors  or  by  their  acquiescence  in  a  course 
of  dealing.    Jone$v,  WiUianuiUo,)  682 

2.  Statutes  requiring  a  corporation  to  be 
controlled  and  managed  by  directors,  but  au- 
thorizing them  to  appoint  such  subordinate  of- 
ficers and  agents  as  Uie  business  may  require, 
do  not  prevent  the  directors  from  intrusting 
the  entire  management  of  the  business  to  a 
president,  as  this  is  not  a  delegation  of  corpo- 
rate rights  and  powers,  but  a  mere  authoriza^ 
tion  to  perform  the  business  for  and  in  the 
name  of  the  corporation.  Id, 

8.  A  stockholder  has  no  implied  authority 
to  make  a  contract  for  the  corporation  merely 
because  he  owns  a  large  majority  of  the  stock, 
and  has  power  thereby  to  select  and  control  the 
board  of  directors.  Id, 

4.  To  bind  a  corporation  by  a  contract 
made  by  one  who  has  authority  to  act  for  it, 
it  is  not  necessary  that  his  authority  should  be 
recited  in  the  contract  or  the  corporate  name 
be  signed  to  it  or  his  official  designation  be 
added  to  his  signature.  Id, 

6.  The  want  of  corporate  power  to  take  an 
assignment  of  a  cause  of  action  cannot  be  in- 
terposed as  a  defense  to  an  action  by  a  corpo- 
ration as  assignee  of  a  claim  for  damages. 
John  F.  Farwdl  Co,  ▼.  Jo9epJi9on  (Wis.)      188 

6.  A  corporation  does  not  possess  power 
to  acquire  by  assignment  a  claim  for  damages 
growing  out  of  an  alleged  conspiracy  to  de- 
fraud which  is  in  no  way  connected  with  its 
own  affairs.  Id, 

7.  A  corporation  may  become  liable  on  a 
contract  made  in  its  name  and  on  its  behalf 
after  its  articles  of  association  are  recorded  un- 
der Wis.  Rev.  Stat,  g  1772,  providing  that  It 
shall  have  no  legal  existence  "until  such  arti- 
cles be  so  left  for  record."  Badger  Paper  Co, 
Y.  Bo9e  (Wis.)  162 

8.  A  contract  subscribing  "for  the  capital 
stock  of  a  corporation  to  be  organized"  does 
not  constitute  the  subscribers  stockholders 
within  the  provisions  of  Wis.  Rev.  Stat,  g  1778, 
making  stockholders  "then  existing"  person- 
ally liable  on  obligations  of  the  corporation 
incurred  before  one  half  of  its  capital  stock 
has  been  subscribed;  and  they  are  not  made 
liable  by  the  fact  that  they  subsequently  be- 
come in  fact  stockholders,  and  that  the  corpo- 
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ration  thereafter  has  the  benefit  of  the  trans- 
action In  which  the  obligation  was  created. 

Id, 
9.  An  electric  street-railway  company  is 
not  a  "railroad"  corporation  witnin  the  mean- 
ing of  the  exemption  of  the  stockholders  of 
railroad  corporations  from  individual  liability 
equal  to  the  amount  of  their  stock.  Fergu9orh 
Y.  ahtrman(09X.)  622 

10.  A  corporation  which  transfers  shares 
of  stock  on  the  surrender  of  the  original  certif- 
icates and  the  supposed  authority  of  powers  of 
attorney  from  executors  whose  signatures  were 
forged  is  not  relieved  from  liability  to  the  es- 
tate by  reason  of  the  fact  that  the  forgery  was 
committed  by  a  son  of  one  of  the  executors, 
who  had  been  intrusted  with  a  key  to  the  box 
in  which  the  shares  were  kept,  when  there  was 
nothing  to  show  that  his  father  had  not  reason 
to  suppose  him  trustworthy.  Penniylvania 
Co.  for  Iru,  on  Liwi,  etc,  t.  Franklin  Fire 
Im.  Co.  (Pa.)  780 

11.  A  conveyance  by  a  corporation  during 
its  corporate  life  of  all  its  property  and  fran- 
chises cannot  impart  to  any  other  corporation 
or  to  a  natural  person  the  power  to  continue 
the  exercise  of  its  corporate  franchise  after  that 
franchise  has  expired  by  limitation  of  law. 
Virginia  Canon  ToU  Boad  Co,  v.  People,  Vivian 
(Colo.)  711 

12.  Putting  in  issue  the  corporate  existence 
of  relator,  at  whose  instance  an  alternative 
writ  of  prohibition  has  been  issued  to  prevent 
a  receivership  illegally  instituted  over  another 
corporation  from  being  extended  over  prop- 
erty which  was  transferred  by  the  latter  corpo- 
ration to  relator,  is  not  sufficient  to  affect  the 
force  of  the  writ,  since  relator,  although  only 
a  de  facto  corporation,  is  entitled  to  possession 
of  its  property  until  deprived  of  it  by  a  proper 
proceeding.  Slate,  Ameterdameeh  TrusUee 
Kantoor,  y.  Spokane  County  Super.  Ct.  (Wash.) 

Ill 

KOTBB  AHD  BrIBFB. 

Corporations;  limitation  of  powers;  right  of 
contract  by.  189 

Effect  of  by-laws.  620 

Ultra  vires  coniTtLcU  effect  of  bylaws.    775 
Contract  by  manager  of;  ultra  viree;  ratifi- 
cation. 685 
Ratification  of  contract  by  promoters;  con- 
tract to  sul)scribe  to  stock.  163 
Liability  of   stockholders;  of  railroads;  of 
foreign  corporation;  mode  of  enforcing.    622 

COSTS.    See  also  Afpbal  asd  Erbor,  19, 
20. 

1.  The  cost  of  procuring  evidence  which 
was  proper  to  establish  the  cause  of  action  on 
plaintiff's  original  claim  is  taxable  in  bis  favor, 
although  a  portion  of  it  was  incurred  in  estab- 
lishing liability  on  claims  assigned  to  plaintiff, 
but  which  the  court  held  were  not  properly  as- 
signable. John  F.  FanceU  Co,  y.  Jotepiuon 
(WU.)  188 

2.  Failure  to  perfect  Judgment  within 
sixty  days  after  the  entry  of  the  verdict  will 
prevent  the  successful  partyj^romjecovering 
costs   under  Sanb.  &  JB,  r     ' 
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g  2894a,  nl though  he  procured  the  taxation  of 
the  costB  before  that  time  and  an  unsuccessful 
motion  to  set  aside  the  verdict  and  obtain  a 
new  trial  was  made.  MUvBatUtee  M<uon$  db  B. 
Auo.  T.  NiezefWJDski  (Wis.)  127 

COUNTIES.    See  also  Judgmevt,  1;  Lsyt 

AKD  SeIZUBB,  1;  MaJ^DAMUB,  1. 

1.  A  county  is  not  liable  to  garnishment 
unless  made  so  iy  express  statutory  proTision. 
SttOe,  SummerflOd,  v.  Tyler  (Wash.)  207 

2.  A  statute  naming  corporations  among 
those  subject  to  garnishment  does  not  apply  to 
a  county.  Id, 

Notes  and  Briefs. 

Bee  also  Qaknibhment. 

Counties;  enforcement  of  claims  against. 


COURTS.    See  also  Boabdb,  2;  Cokstitu- 
TiOKAL  Law,  6,  6;  Taxes.  16. 

1.  The  court  will  not  hold  that  an  act  is 
not  within  the  police  power  of  the  state  unless 
it  is  so  clearly  without  as  to  remove  every  rea 
son  able  doubt  that  It  Is.  ffolden  v.  Hardy 
(Utah)  108 

2.  A  legislative  determination  of  the  fact 
that  the  burning  of  natural  gas  in  flambeau 
lights  is  wasteful  and  extravagant  is  conclusive 
on  the  court.     Townsend  v.  State  (Ind.)      294 

8.  A  tribal  Indian  killing  a  member  of  the 
same  tribe  while  off  the  reservation  is  subject 
to  be  tried  for  the  crime  in  the  courts  and  ac- 
cording to  the  laws  of  the  state  within  whose 
jurisdiction  the  crime  was  committed,  since 
the  passage  of  the  act  of  Congress  of  March  8, 
1885.    Fablo  v.  People  (Colo.)  686 

Notes  and  Bbiefb. 

Courts;  jurisdiction  of  crimes  by  Indians. 

686 
Review  of  discretion  of  common  council. 

189 

COVENANT. 

A  covenant  to  repair  a  roof,  made  by  a 
reversioner  alone  without  the  joinder  therein  of 
a  life  tenant,  although  both  join  in  conveying 
part  of  the  building  covered  by  the  roof,  does 
not  run  with  the  life  estate,  and  therefore  so 
long  as  the  life  estate  Is  outstanding  their  sub- 
sequent grantees  under  Joint  conveyances  of 
other  portions  of  the  building  hold  possession 
under  the  life  estate  so  that  the  covenant  of 
the  reversioner  does  not  operate  upon  them, 
and  the  charge  upon  them  for  the  maintenance 
of  the  roof  can  be  only  for  an  equitable  share 
of  tbe  cost.  Boehetter  Lodge  No,  tl.  A,  F.  dk 
A.  M,  Y.  Graham  (Minn.)  404 


CREDITORS*  BILL. 

Laws,  6. 


See  Conflict  of 


CRIMINAL  LAW,    See  Appeal  and  Er- 
ror, 16. 

CUSTOM.    See  Evidbncb,  19. 
87L.R  A. 


DAMAGES. 

1.  The  measure  of  damages  for  deceit  ta 
the  sale  of  property  is  the  difference  between 
what  it  would  have  been  worth  if  as  repre- 
sented and  what  it  actuallv  was  worth  at  the 
time  of  the  sale.  Fargo  QaeUghl  d  O,  Oo,  v. 
Fargo  Ga$  d  E,  Co.  (N.  D.)  608 

2.  The  value  of  the  goods  at  the  place  and 
the  time  when  they  were  obtained,  and  not  the 
contract  price,  is  the  measure  of  damages  for 
fraud  in  obtaining  them.  John  K  FarweU  Co. 
Y.  Joeepheon  (Wis.)  188 

8.  The  measure  of  damages  for  breach  of 
an  agreement,  by  one  who  receives  a  convey- 
ance of  real  estate  as  security,  to  advance 
money  to  pay  debts  of  the  grantor  and  satisfy 
liens  upon  his  estate,  is  the  same  as  for  breach 
of  a  contract  to  loan  money  direct.  Lotee  v. 
Turpie  (Ind.)  283 

4.  No  more  than  nominal  damages  can  be 
recovered  for  breach  of  a  contract  to  furnish 
monev  to  pay  off  liens  on  real  estate,  by  rea- 
son of  which  the  real  estate  is  lost  to  tbe  own- 
er, if  it  does  not  appear  that  the  owner  did  not 
Isnow  of  the  Intended  breach  until  too  late  to 
enable  him  to  procure  money  elsewhere  to  sat- 
isfy the  lien.  Id. 

0.  That  a  landowner  has  placed  all  his 

Eroperty  and  means  of  paying  his  debts  in  the 
ands  of  one  who  has  contracted  to  pay  such 
debts  and  satisfy  the  liens  on  the  property,  and 
is*  therefore  unable  to  procure  money  else- 
where to  satisfy  such  liens,  will  not  entitle  him 
to  more  than  nominal  damages  for  refusal  to 
carry  out  the  contract  to  advance  the  money, 
by  reason  of  which  the  property  is  lost       Id. 

6.  The  measure  of  damages  for  failore  to 
comply  with  a  contract  to  pay  encumbrances 
on  a  lot,  by  reason  of  which  the  lots  are  lost, 
is  not  the  value  of  the  lots,  but  only  the  amount 
that  was  to  be  paid,  although  the  title  was  con- 
veyed to  the  one  mailing  the  promise  under 
the  agreement  that  he  was  to  satisfy  the  en- 
cumbrances and  convey  the  property  to  the 
one  bringing  the  suit.  Id. 

7.  The  exemplary,  damages  allowed  for 
nonpayment  of  wases  on  the  discharffe  of  an 
employee  under  Ark.  act  March  25,  1889,  pro- 
viding that  in  such  case  the  wages  shall  con- 
tinue at  the  contract  rate  until  paid  but  not 
more  than  sixty  days  unless  action  is  brought 
in  that  time,  are  not  unreasonable.  8t,  Louis, 
L  M,  A  a.  B.  Co.  V.  Paul  (Ark.)  504 

8.  All  the  damages  sustained,  and  not 
merely  the  value  of  the  real  estate  actually 
taken,  can  be  recovered  by  a  railroad  company 
under  Ind.  Bev.  Stat  18i^,  §§  8629-57,  when 
a  street  is  laid  out  across  its  tracks.  Terre 
Haute  V.  EvanetnOe  dbT.H.B,  Co.  (Ind.)    189 

Notes  and  Briefs. 

Damages;  for  breach  of  contract  to  loan  or 
advance  money.  288 

Measure  of,  for  breach  of  contract  to  main- 
tain railroad  depot  94 


DEBTOR  AND  CREDITOR.    See  Ih- 
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1>EEDS. 

Notes  and  BuiBTfl. 
Deedf ;  acceptance  and  delivery.  427 

]>E  FACTO.    See  Corpobations,  12. 

OEI.EOATION  OF  POWER.    SeeCoN- 

BTITUTIOJIAL  LaW,    7;    CORPORATIONB.  2. 

DEPOT.    See  Contraots,  10,  20;  Hacks. 

DESCENT     AND     DISTRIBUTION. 

See  also  Tbbatt;  Wills,  6. 

1.  Under  the  laws  of  Iowa  the  Don resident 
Alien  motber  of  an  intestate  cannot  inherit  her 
property.     Opel  ▼.  Shoup  (Iowa)  588 

2.  The  treaty  between  the  United  States  and 
-tbe  King  of  Bavaria  removes  the  disability  of 
«iib1ect8  of  Bavaria  to  inherit  property  in  tbe 
United  States,  which  is  imposed  by  laws  of  the 
«taie  where  the  property  is  situated.  Id. 

8.  The  grantor's  right  of  re-entry  for 
breach  of  condition  subsequent  by  a  grantee  in 
-fee  is  not  an  estate  or  interest  in  real  property, 
-within  the  meaning  of  a  statute  permitting 
-such  estate  or  interest  to  be  devised;  but,  not- 
vrithstanding  a  will  containing  a  general  resid- 
vary  clause,  the  right  to  re-enter  belongs  to 
tbe  heir  after  thegrantor's  decease.  UpingUm 
▼.  (hrrigan  (N.  Y.)  794 

K0TB6  Ain>  BRiEFa. 
Descent;  of  right  of  re-entry.  795 

To  alien;  effect  of  treaty.  688 

1>ETECTIVE8.    See  Injunction,  1. 

1>008.     See  Anhcalb;  Railroads,  NonEg 
ahdBrievs. 


i>nE  PRocEsa 

Law.  14. 


See  CoNSTiTcnoNAL 


DTNAHITE.    See  Explosions,  8. 

EASEMENTS.    See  also  Waters.  2,  8. 

A  railroad  company  which  builds  its 
road  at  considerable  expense  over  a  right  of 
way,  and  openly,  notoriously,  and  continu- 
ously occupies  and  uses  it  for  thirty-six  years, 
even  without  special  claim  of  right  in  words, 
acquires  the  right  to  an  easement  over  the 
land,  although  it  entered  thereon  under  a  ver- 
bal agreement  by  which  the  owner  gave  it  the 
right  to  use  the  land  upon  condition  that  it 
would  establish  a  depot  thereon  and  give  him 
and  his  family  free  transportation  over  the 
road.  Texoi  S  P.  R  Co.  v.  SeoU  (C.  C.  App. 
5lh  C.)  94 

EIGHT-HOUR   LAW.      See    Constitu- 
tional Law,  10,  18, 19. 

EIiECTIONS.  See  Voters  AND  Elections. 

ELECTRICAL   USES  AND   APPLI- 

ANCES.    See  also  Trial,  5,  6. 

1.  An  electric-light  companv  maintaining 
wires  upon  the  same  pole  with  other  companies 
€7  L.  R.  A. 


is  bound  to  know  that  linemen  of  the  other  com- 
panies may  come  in  contact  with  its  wires,  and 
must  use  due  care  in  insulating  such  wires. 
Meioark  EUctrie  Light  d  P.  Co.  v.  Oarden  (C. 
C.  App.  8d  C.)  725 

2.  An  electric-light  company  is  not  bound 
to  keep  the  insulation  of  its  wires  upon  a  pole 
in  good  condition  as  against  a  bare  volunteer 
or  mere  trespasser  who  intrudes  upon  such 
pole.  Id, 

8.  An  employee  of  a  railroad  company 
rightfully  maintaining  wires  upon  a  pole 
owned  by  a  telegraph  company  and  also  used 
by  a  telephone  company  and  an  electric  light 
company  is  not,  while  engaged  in  transferring 
wires  of  the  railroad  company  to  other  poles, 
a  trespasser  in  setting  his  foot  upon  a  cross-arm 
bearing  the  electric-Tight  wires,  so  as  to  relieve 
the  electric- light  company  from  liability  for 
his  death  occasioned  by  the  imperfect  insula- 
tion of  its  wires.  Id, 

Notes  and  BRiBVBb 

Negligence  as  to  wires.  729 

ELECTRIC     RAILWAYS.      See    also 
Corporations,  9. 

Notes  and  Briefs. 

Electric  railways;  between  cities;  running 
through  village;  as  additional  burden.        860 

EMINENT  DOMAIN.    See  also  CoNffn- 
tutional  Law,  .20. 

An  electric  railway  in  a  village  street, 
which  forms  part  of  a  connecting  line  between 
cities  for  transporting  merchaudise,  personal 
baggage,  mail,  and  express  matter,  as  well  as 
passengers,  constitutes  an  additional  servitude 
or  burden  upon  tbe  lands  of  abutting  owners 
for  which  they  are  entitled  to  compensation. 
Chicago  AN.W.  R.  Co,  v.  Milwaukee,  B.  dK. 


Etee.  R.  Co,  (Wis.) 


866 


Notes  and  Briefs. 
Eminent  domain;  additional  burden  of  rail- 
road on  highway;  of  electric  road  on  street. 

858 
For  street  purposes;  to  lay  street  across  rail- 
road. 190 

EQUITY.    See  also  Action  or  Suit,  2. 

1.  Want  of  mutuality  which  will  prevent 
a  court  of  equity  from  granting  injunctive  re- 
lief against  the  denial  of  a  contract  right 
to  the  control  and  management  of  a  newspaper 
does  not  exist  where  the  contract  itself  pro- 
vides a  test  of  the  duty  and  success  of  tbe 
manager,  with  a  remedy  in  case  of  his  failure 
by  removal  from  his  position  and  forfeiture  of 
the  contract.    Jonee  v.  WiUiame  (Mo.)        682 

2.  An  action  for  damages  is  not  an  ade- 
quate remedy  at  law  which  will  preclude  an 
injunction  against  breach  of  a  contract  giving 
a  person  tbe  right  to  edit  and  manage  a  news- 
paper according  to  his  own  Judgment  for  a 
term  of  years,  when  the  contract  was  coupled 
with  a  purchase  of  stock  in  which  be  invested 
his  entire  capital,  and  the  control  and  manage- 
ment of  the  paper  was  to  him  the  chief  induce- 
ment to  the  contract.  ^^-^         Mr 

CooqI 
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EsTorpBL;  Eyidkmcb. 


8.  Equity  has  Jurisdiction  of  a  suit  to 
compel  a  corporatioD  to  caDcel  a  transfer  of 
shares  of  stock  which  it  has  made  on  the  faith 
of  forged  powers  of  attorney,  and  to  reissue 
the  stock  to  the  real  owner,  or  else  pay  the 
▼ahie  thereof,  since  the  corporation  is  a  trustee 
of  the  shareholder  to  protect  his  title.  Penn- 
gyltania  Co,  for  In$.  on  Lives,  etc.  y.  Franklin 
F.  Ins.  Co,  (Pa.)  780 

NoTB0  AND  Briefs. 

Equity;  Can  court  of  equity  protect  per- 
■onfld  rights: — (I.)  The  general  rule;  (11.) 
rights  relating  to  physical  life;  (III.)  rights  re- 
lating to  theiDtellectual,  emotional,  and  moral 
life;  (IV.)  conclusion.  788 

ESTOPPEL. 

1.  A  legatee  by  accepting  an  absolute 
legacy  ratifies  a  promise  made  by  his  colegar 
tees  in  behalf  of  themselves  and  him  to  devote 
the  property  to  purposes  indicated  by  the  tes- 
tator, although  the  legacy  was  to  them  as  ten- 
ants in  common,  and  not  as  joint  tenants.  Am- 
herH  CMUge  v.  Biteh  (N.  Y.)  805 

2.  The  beneficiaries  in  a  secret  trust  raised 
against  the  residuary  legatees  because  of  the 
testator's  reliance  on  their  promise  to  dis- 
tribute the  property  among  them  are  not  es- 
topped to  assert  the  trust  against  the  residuary 
legatees  and  the  donees  in  a  deed  of  f^tx  from 
them  by  which  they  attempted  to  divert  the 
trust  property  to  lostitutions  of  their  own  se- 
lection, by  the  consent  of  such  beneficiaries  to 
the  postponement  of  their  specific  legacies  un- 
der the  will  to  the  payment  of  the  amount 
which  the  legatees,  for  the  purpose  of  remov- 
ing an  obstacle  to  the  enforcment  of  the  deed 
of  gift,  agree  to  pay  the  widow  and  next  of 
kin  for  the  release  of  their  rights  under  N.  Y. 
act  1880,  forbidding  one  having  a  wife  to  will 
more  than  one  half  his  estate  to  institutions  of 
the  class  to  which  both  the  beneficiaries  and 
the  donees  belong,  where  the  circumstances  in- 
dicate that  they  intended  to  consent  to  the 
payment  alone,  and  not  to  the  settlement  as 
such.  Id. 

8.  An  estoppel  to  assert  a  secret  trust 
against  a  residuary  legatee  cannot  be  based  on 
acts  of  the  beneficiaries  inducing  the  residu- 
ary legatees  in  their  capacity  as  executors  not 
to  exercise  their  discretionary  power  to  with- 
hold the  specific  legacies  to  such  beneficiaries 
in  case  their  condition  and  circumstances  shall 
be  so  changed  as  to  render  it  inexpedient  to 
pay  over  the  moneys  bequeathed  to  them,  as 
such  power  cannot  be  exercised  arbitrarily. 

Id. 

4.  The  state  is  not  estopped  to  question 
the  right  to  exercise  a  franchise  to  take  tolls 
because  of  the  assessment  and  collection  of 
taxes  upon  the  property  after  the  expiration  of 
the  charter.  Virginia  Canon  ToU  Road  Co.  v. 
I^ople,  Ftwan  (Colo.)  711 

5.  A  stipulation  by  a  party  to  a  suit,  that 
a  summary  proceeding  was  instituted  by  a 
landlord  for  the  dispossession  of  his  tenant, 
which  resulted  in  a  judgment  in  favor  of  the 
petitioner,  will  preclude  the  one  entering  into 
the  stipulation  from  denying  that  the  judg- 
ment was  proper  and  valid.  Beieh  y.  Cochran 
(N.  Y.)  805 
87L.R.A. 


Notes  and  Briefs. 
Estoppel;  requisites  of.  80S 

Of  state  by  act  of  officer.  87T 

EVIDENCE.    See  also  WrrNBBflBB,  1. 

1.  The  court  does  not  know  judicially 
that  a  powder  magazine  may  not  be  con- 
structed and  so  provided  as  to  insure  absolute* 
security  from  lightning.  Kinney  y.  Koopmann 
(Ala.)  497 
Plresnmptionfl  and  burden  of  proofl 

2.  Until  the  contrary  is  made  to  appear^ 
the  law  will  presume  that  the  executive  offi- 
cer of  a  city  in  classifying  the  positions  under 
the  civil  service  has  obeyed  the  provisions  of 
the  statute  requiring  them  to  be  made  competi<» 
tive  so  far  as  practicable.  Chittenden  y.  Wurs- 
tor(N.  Y.)  80»« 

8.  A  person  will  not  be  presumed  to  be  a 
stockholder  in  a  corporation  merely  because- 
he  is  its  secretaiy  and  treasurer.  Horbach  v. 
Tyrrdl  (Neb.)  43^ 

4.  A  plaintiff  who  grounds  his  action* 
upon  an  allegation  of  negligence  by  the  de- 
fendant must  show,  not  only  that  the  conduct 
of  which  he  complains  was  negligent  in  char- 
acter,  but  also  that  it  was  violative  of  some 
duty  which  was  owing  to  him.  Newark  EUe- 
trie  Light  d  P.  Cb.  v.  Garden  (0.  0.  App.  dd 
0.)  725 

6.  Negligence  of  a  railroad  company  in 
case  a  door  falls  from  a  moving  freight  train 
upon  a  pedestrian  is  presumed  under  the  Ar- 
kansas statute  providing  that  railroads  shall  be* 
* 'responsible  for  all  damages  to  persons  or 
property  done  or  caused  by  the  running  of 
trains."  J^.  Louis,  L  M.  it  8,  B.  Co.  y.  Ifeely 
(Ark.)  616^ 

6.  Some  slight  proof  at  least  of  a  want  of 
contributory  negligence  on  the  part  of  a  man 
killed  by  an  electric  car  and  found  about  45- 
feet  from  a  crossing,  at  the  nearest  side  of 
which  he  had  stepped  from  another  car  going- 
in  the  other  direction  and  which  had  run  slowly 
to  the  other  side  of  the  crossing  and  stopped 
before  it  was  passed  by  the  car  which  struck 
him,— must  be  given  m  order  to  permit  a  re- 
covery for  causing  his  death.  EtanstdlU  Street 
R.  Co.  v.  Gentry  (Ind.)  878* 

7.  That  a  will  was  kept  in  testator's  cus- 
tody, and  could  not  be  fouud  after  his  death, 
raises  the  presumption  that  it  was  destroyed 
with  a  view  to  cancelation.  Cheever  y.  North 
(Mich.)  661 

8.  One  who  asserts  that  a  second  will  con- 
tained a  clause  of  revocation  has  the  burden  of 
estabHsfaiog  that  fact.  Id. 
DocumentaTy. 

9.  The  mere  calling  for  a  paper  or  writing 
which  is  produced  under  order  of  the  court 
does  not  make  it  obligatory  on  the  party  calling 
for  it  to  put  it  in  evidence.  Laitfer  y.  Bridge- 
port Traction  Co.  (Conn.)  588 

10.  The  putting  in  evidence  of  statements 
from  a  report  which  is  produced  by  the  other 
party  under  order  of  the  court  does  not  make 
the  whole  report  admissible  on  the  part  of  the 
party  who  produced  it;  but  so  much  of  it  aa 
relates  to  the  matters  contained  in  the  state- 
ments put  in  by  the  other  party  may  be  proved. 

/d. 
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CoBtradietlon  of  writing. 

11.  No  proof  as  to  mistake  or  error  can  be 
heard  in  court  to  contradict  the  proTisions  of  a 
atatute  which  is  perfectly  regular  on  its  face 
and  has  passed  its  several  readiairs  and  been 
duly  ratified.    BumU  y.  Ayer  (N.  C.)         246 

Opinion  or  eonelnsion* 

12.  A  witness  who  has  testified  to  his  ao- 
quaJntaooe  with  a  testator  and  to  his  appear- 
ance, conduct,  and  conversation  on  different 
occasions,  and  has  giyen  his  opinion,  founded 
on  such  facu,  that  the  testator  was  of  sound 
fflindy  may  be  asked  whether  he  observed  any- 
thing in  the  testator  at  any  time  to  indicate 
mental  unsoundneML  Kimberlff$  Appeal 
(Conn.)  201 

Admission* 

18.  Although  the  admissions  arising  from  a 
demurrer  to  the  complaint  in  an  action  for  the 
death  of  a  railroad  employee  cannot  be  used  as 
substantive  evidence  of  defendant's  liability  for 
substantial  damages,  it  may  be  considered 
where  plaintiff  has  made  a  prima  facie  case 
for  such  damages  and  defendant  relies  on  hav- 
ing made  a  time  card  and  rules  governing  the 
running  of  iu  trains  for  the  purpose  of  show- 
ing that  such  time  card  and  rules  were  never 
shown  to  the  conductor  who  negligently  caused 
the  accident.  Bpraffus  y.  JVdto  fork  it  X.  B. 
B.  Co.  (Conn.)  688 

Doelmdrations;  ros  gemim, 

14.  Testimony  ss  to  expressions  of  pain  or 
suffering  cannot  extend  to  descriptions  of  past 
symptoms,  or  to  statements  based  on  past  ex- 
perience. WUliami  y.  Great  Northern  B,  Co. 
(Minn.)  199 

10.  A  statement  by  a  party  to  his  physician 
that  he  has  lost  his  sexual  powers  is  not  "admis- 
sible as  original  evidence  in  his  own  favor, 
being  mere  hearsay.  Id, 

10.  Expressions  or  complaints  showing 
bodily  suffering  are  competent  evidence  as  part 
of  the  ree  gesta,  and  mtLj  be  testified  to  and  de- 
scribed by  any  person  m  whose  presence  they 
were  uttered,  if  uiey  were  made  at  the  time  of 
the  suffering.  Id. 

17.  The  complaints  of  the  prosecutrix  on  a 
trial  for  Eape  are  inadmissible  as  independent 
evidence  of  the  offense  charged,  except  when 
made  in  extremis,  even  though  she  is  incompe- 
tent to  testify  from  imbecility  or  other  causes. 
StaU  y.  Meyers  (Neb.)  428 
BoleTMaey. 

18.  Evidence  of  what  was  done  after  a  fatal 
accident  by  an  electric  shock  to  prevent  danger 
is  admissible  for  the  purpose  of  showing  what 
could  have  been  done  to  avoid  the  accident. 
WilUy  y.  Boston  Bleetric  Ugkt  Co.  (Mass.)  728 

19.  A  street-railway*  company  cannot  prove 
its  custom  as  to  running  cars  on  a  bridge,  Ih 
order  to  disprove  its  negligence  on  a  particular 
occasion,— especially  when  the  alleged  prac- 
tice is  not  shown  to  have  been  known  to  the 
other  party.  Laufer  y.  Bridgeport  Traction 
Cb.(Conn.)  588 

20.  Evidence  that  a  car  was  running  yery 
rapidly  at  other  places  on  the  same  trip  is  ad- 
missible to  support  a  claim  that  at  the  time  of 
an  accident  it  was  behind  schedule  time  and 
trying  to  make  up.  Id, 
87  L.a  A. 


21.  Testimony  as  to  the  management  of  aa 
electric  car,  bv  the  president  and  the  inspector 
of  a  street-railway  company,  who  are  experta 
in  the  management  of  electric  cars,  is  admissi- 
ble in  behalf  of  the  plaintiff  in  an  action  against 
such  company,  to  show  what  sort  of  manage- 
ment of  such  a  car  would  be  reasonable.     Id: 

22.  Evidence  that  the  maker  of  promissory- 
notes  amounting  to  $25,000  as  a  gift  to  a  pub- 
lic enterprise  was  a  man  of  large  wealth  is  ad- 
missible on  the  issue  raised  by  his  executors 
that  he  was  of  unsound  mind  and  incapable  of 
transacting  business  wlen  he  ^ave  the  notes. 
Kansas  City  School  Dist,  y.  Stocking  (Mo.)  406' 

28.  Evidence  that  the  object  of  a  mayor  in 
demanding  an  examination  of  the  books  of  an* 
ofScer  was  not  the  performance  of  an  official 
duty,  but  to  aid  a  reporter  to  obtain  informa* 
tion  for  bis  newspaper,  is  admissible  on  an  is- 
sue as  to  whether  the  mayor's  act  was  official 
or  private.     Tryon  v.  Pingree  (Mich.)         22a 

24.  On  the  question  of  the  insolyency  of  a. 
bank  when  receiving  a  deposit,  evidence  may 
be  given  of  the  amount  of  its  liabilities  at  that 
date  for  deposits  subject  to  check  and  certifi- 
cates of  deposit  and  demand  certificates,  and 
of  the  worthlessness  of  various  assets  of  the- 
bank  consisting  of  commercial  paper.  Stats 
y.  Shove  (Wia)  149* 
Weight. 

25.  Testimony  that  a  tesUtor  exhibited  to^ 
witness  a  paper  signed  and  witnessed,  which 
did  not  dispose  of  all  his  property,  and  which 
he  stated  made  some  slight  changes  in  his  wilU 
of  which  he  said  certain  persons  were  executors^ 
accompanied  by  evidence  that  such  persons 
were  named  as  executors  in  only  one  will, — 
furnishes  some  evidence  that  such  paper  waa 
a  codicil  to  that  one.     Cheet&r  y.  North  (Mich.)* 

561 

26.  The  court  is  not  bound  bv  the  uncon 
tradicted  testimony  of  one  of  the  legatees  in  a. 
residuary  legacy,  as  to  instructions  given  him 
by  the  testator  respecting  the  disposition  of  th» 
property,  the  effect  of  which  would  be  to  ren-^ 
der  indefinite  a  secret  trust  arising  by  virtue  of 
the  testator's  reliance  upon  the  promise  of  the 
legatees  to  distribute  the  property  among  cer- 
tain institutions  although  he  has  no  mercenary^ 
interest,  where  the  legatees  have  attempted  to- 
divert  Uie  property  from  such  institutions  to 
others  selected  by  themselves.  Amfierst  Col- 
lege y.  Bitch  (N.  Y.)  805 

NoTBB  AHD  Briefs. 
See  also  WmnssaES. 

Judicial  notice  of  reasonableness  of  speed  of 

street  car.  «^84 

Of  complaints  of  injured  person  to  physician. 

19» 


Of  precaationa  after  accident 


728 


EXECUTORS  AND  ADMIiriSTRA- 
TORS.  See  also  Appeal  asd  Error, 
16;  Bonds,  4. 

1.  A  creditor  who  acquires  a  nominal  in- 
terest of  an  heir  or  distributee  in  an  estate  by 
sale  and  purchase  under  judicial  process  ac- 
quires no  oetter  right  than  the  debtor  has,  and 
takes  it  subject  to  the  right  to  offset  against  it 
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«ii  indebted 0688  of  the  heir  or  distributee  to  the 
•estate.     Oxsheer  v.  Nave  (Tex.)  98 

2.  The  fact  that  the  indebtedDess  to  the 
•estate,  of  afa  iDsolveot  distributee,  is  partially 
secured  by  a  lien  on  other  property,  does  not 
in  any  wise  affect  the  right  to  offset  it  against 
his  share  ir.  the  estate.  Id. 


NoTBs  Ain>  Bbikfs. 
Rights  of  creditor  of  distributeei 


08 


EXPLOSIONS.    Set     also     Fboxdcatb 
Causb. 

1.  Neisligence  in  the  keeping  of  gunpow- 
•der  or  in  the  manner  of  its  keeping  is  requisite 
to  impose  a  liabilit^r  for  damages  resulting  to 
-another  by  an  accidental  explosion  or  fire. 
Kinney  v,  Koopmann  (Ala.)  407 

2.  One  who  keeps  gunpowder  in  Tiolatlon 
of  Ala.  Crim.  Code,  §  4098,  will  be  liable  to  a 
person  damaged  in  consequence  of  such  yiola- 
tion,  if  the  latter  was  one  for  whose  protection 
'the  statute  was  intended.  Id, 

8.  Keeping  large  quantities  of  dynamite 
>«sd  gunpowder  in  a  wooden  store  in  a  thickly 
"iettl^  portion  of  an  incorporated  town,  where 
there  are  many  buildings  and  persons  in  prox- 
imity, will  create  a  liability  for  the  burning  of 
«  building  which  is  set  on  fire  by  firebrands 
•east  upon  it  by  an  explosion  of  the  dangerous 
materials,  although  this  was  caused  by  a  fire 
which  orii^insted  on  the  premises  of  a  third 
person  and  without  any  fault  of  the  owner  of 
^e  explosives.    Rudder  y.  Ko(fpmann  (Ala.) 

489 

EXPRESS   COMPANIES.      See  JOar- 

RiEBS,  4,  5;  Taxbb,  10-18. 

TAIRS. 

KoTSB  Aim  Briefs. 

Fairs;  necessity  of  franchise  for.  718 

TAL8E   IMPRISONMENT.     See   also 
Arrest.  3. 

An  action  for  false  imprisonment  will 
not  lie  against  the  complainant  where  the  im- 
prisonment was  made  under  a  warrant  from  a 
•court  having  jurisdiction  of  the  subject-matter 
and  which  was  good  upon  its  face.  Iryon  y. 
Pingree  (Mich.)  328 

FERRIES. 

Notes  and  Briefs. 
Ferries;  necessity  of  franchise  for.  718 

FINDERS.    See  also  Larcent. 

Notes  and  Brhefs. 

Finders;  rights  and  liabilities  of  finder 
of  property  ;~(I.)  General  cItII  rights  and  du- 
ties; duty  of  finder  in  caring  for  property  and 
searching  for  owner;  right  to  possession;  place 
■of  finding;  finder's  rignt  of  action;  right  to 
<x>mpensation;  right  to  reward;  joint  finding; 
m.)  what  property  is  lost;  (III.)  larceny;  au- 
thorities denying  larceny;  criminal  intent  nec- 
•essary;  formation  of  felonious  intent  after 
finding;  marks  indicating  ownership;  guilt  if 
97  L.R.  A. 


the  owner  is  known:  means  of  finding  owner; 
belief;  necessity  of  search;  holding  for  re- 
ward; effect  of  finder's  belief  as  to  his  rights; 
property  not  lost;  other  rulings;  (IV.)  statutes. 

116 

FIRE  DEPARTMENT.    See  Highwats, 
8.8. 

FORGERY.    See  Corporations,  10. 

FRANCHISE.      See  Corporations,    11; 
Tolls,  1,  Notes  and  Briefs. 

FRAUD.    See   also   Damages,  1,  8;  Hus- 
RAin>  AND  Wnrs,  8,  3. 

1.  The  purchaser  of  a  gas  and  electric- 
light  plant  on  false  representations  as  to  its 
condition  and  amount  of  earnings  and  prices 
charged  customers  is  not  preciuded  from  re- 
lying on  the  representations  made  because  be 
did  not  make  an  investigation  which  might 
have  shown  their  falsity.  Fargo  OoiUghi  A 
0.  Oo.  V.  Fargo  Oa$  d  E,  Oo,  (N.  D.)         598 

8.  Ordinarily  one  who  buys  property  has 
the  right  to  rely  upon  representations  of  the 
seller,  and  if  they  were  false  and  made  with 
intent  to  deceiye.  the  seller  cannot  urge  that 
the  buyer  by  inyestigation  oould  haye  dis- 
ooyered  their  falsity.  Id. 

8.  Fraud  which  will  invalidate  releases 
from  the  widow  and  next  of  kin  to  the  resid- 
uary legatees,  of  all  rights  under  the  New 
York  statute  of  1880,  forbidding  on^  having  a 
wife  to  will  more  than  one  half  of  bis  property, 
after  payment  of  his  debts,  to  literary  or  h^ 
nevolent  corporations,— does  not  result  as  a 
matter  of  law  from  the  legatees'  failure  to  in- 
form the  widow  and  next  of  kin  that  the  resid- 
uary legacy  was  subject  to  a  secret  trust  in 
favor  of  certain  colleges,  and  that  the  effect  of 
the  trust  was  to  vest  the  bulk  of  the  residuary 
estate  in  the  widow  and  next  of  kin  because  of 
the  statute,  where  there  was  no  concealment 
of  the  facts  out  of  which  such  trust  arose,  and 
the  widow  and  next  of  kin  were  represented 
by  counsel  who  contended  that  there  was  a 
secret  trust  which  was  invalid  because  of  the 
statute.    Amheret  CoU^  v.  .81^  (N.  T.)  806 

4.  A  representation  that  notes  turned  over 
as  part  of  the  price  of  land  are  as  good  as  gold, 
if  intended  to  be  and  properly  understo^  to 
be  a  representation  of  facu  within  the  knowl- 
edge of  the  vendee,  while  the  vendor  knew 
nothing  of  those  facts,  may  constitute  an  ac- 
tionable false  representation,  and  not  merely 
an  expression  of  opinion.  Andrewe  y.  Jaekeon 
(Mass.)  409 

Notes  akd  BRiErs. 

•Fraud:  what  representations  are  actionable. 

40S 

Right  to  rely  upon  representations  made  to 
effect  contract  as  a  basis  for  a  charge  of  fraud: 
— (I.)  General  rules;  (II.)  person  ruUty  of 
fraud  cannot  urge   negligence  of  defrauded 

Sarty ;  (HL)  obvious  fact  or  facts  of  which  the 
efrauded  party  has  knowledge:  (a)  statements 
known  to  be  false;  (b)  where  mistatemenu  are 
obvious;  (IV.)  indefinite  or  suspicious  state 
ments;  (V.)  rule  where  defrauded  psrty  has 
means  of  knowing  truth:  lo^eenersl  rule;  (6) 
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contents  of  writing;  (e)  effect  of  attempted  in- 
vestigation; (YI.)  what  diligence  is  required  of 
one  to  whom  statement  is  made:  (a)  general 
rule;  (b)  duty  to  investigitte;  (e)  effect  of  refer- 
ence to  source  of  knowledge;  (d)  proper  source 
of  knowled^re  must  be  sought;  («)  title,  records: 
(VII.)  statements  not  regarded  as  of  fact:  (a) 
opinions;  (b)  law;  te)  trade  talk;  (d)  credit  of 
third  person;  (VIII.)  positive  assurance  and 
express  reliance:  (a)  general  rule;  (^)  positive 
statement  of  facts;  (Ia.)  statements  not  easily 
tested:  (a)  no  means  of  knowledge;  (()  property 
«t  a  distance  or  not  at  band;  {c)  boundaries,  sit- 
uaiion,  and  quantity  of  property;  {d)  concealed 
facts;  (e)  facts  peculiarly  within  knowledge  of 
one  stating  them;  (/)  regarding  patents;  ig) 
statements  to  mercantile  agency;  (X.)  fiduciary 
relations;  (XI.)  statements  of  third  persons; 
<XII.)  active  fraud  or  concealment;  (XUI.^ 
statutes;  (Xiy.)  question  for  juiy.  598 

OAMINO.    See  also  Clubs;   Coktraotb, 

10;  LOTTBBT. 

1.  The  offer  or  payment  by  racing  associa- 
tions, of  premiums  or  prizes  tor  definite  sums, 
without  regard  to  the  amount  of  entrance  fees 
received,  and  payable  out  of  their  ceneral 
funds  in  the  manner  permitted  by  N.  Y.  Laws 
18^,  chap.  570,  does  not  constitute  gambling 
within  N.  Y.  Const,  art.  1,  §  9,  prohibitinffafi 
kinds  of  gambling.  People,  Lawrence,  v.  Tal- 
Ion  (N.  Y.)  227 

2.  The  making  or  recording  on  a  race 
course  authorized  ^  and  entitled  to  the  benefit 
of  N.  Y.  Laws  1895,  chap.  570,  of  a  bet  on  the 
result  of  a  race  taking  place  thereon,  unaccom- 
panied bv  any  of  the  acts  enumerated  in  §  17, 
which  take  the  bet  out  of  the  provisions  of  the 
section  making  the  forfeiture  of  an  amount 
equal  to  the  bet  the  exclusive  penalty, — is  not 
within  N.  Y.  Pen.  Code,  g  851,  condemning 
the  offenses  of  pool  selling  or  book  making,  and 
punishing  it  with  imprisonment,  even  if  the  act 
might  be  called  book  making.  PeopU,  Sturgie, 
v.  jralhn  (N.  Y.)  419 

8.  The  prohibition  by  N.  Y.  Const,  art  1, 
S  9,  of  pool  'selling,  book  making,  or  any  other 
kind  of  gambling,  and  the  requirement  that 
the  legislature  shall  pass  appropriate  laws  to 
prevent  offenses  against  the  provision  of  the 
section,  are  not  contravened  by  N.  Y.  Laws 
1805,  chap.  570,  §  17,  forfeiting  the  making  of 
bets  on  race  courses  authorize  by  or  entitled 
to  the  benefiu  of  the  act,  but  making  the  forfeit- 
ure of  an  amount  equal  to  the  bet  the  exclusive 
penalty  in  the  absence  of  certain  acts  therein 
enumerated,  as  the  section  is  in  some  degree 
appropriate  to  carry  into  effect  the  purpose  of 
the  Constitution,  althoush  it  mav  not  be  en- 
tirely adequate.  Id, 

NoTRs  Aim  Brievs. 

Oaming;  by  book-making;  evasion  of  Consti- 

tuUon.  419 

What  constitutes;  horse  race  as.  227 

GARBAGE. 

Notes  akb  Briefs. 
Garbage;  ordinance  as  to  removal  of.      640 
87L.aA. 


GARNI&BMENT.  See  also  Countibs; 
Judgment.  1. 

A  mere  verdict  in  a  purely  tort  action 
is  not  the  subject  of  garnishment  before  judg- 
ment.   Lehmann  v.  DeuUer  (Wis.)  sil 

Notes  and  Briefs. 

Qamishment;  liability  of  county  to  garnish- 
ment:— ^In  general;  cases  holding  the  county 
liable:  equitable  relief ;  notsubject  if  principal 
defendant  could  not  sue.  207 

GAS,  See  also  Constitutional  Law,  18, 
16,  17;  Fraud,  1;  Injunction,  7. 

Notes  and  Briefs. 

Gas;  nature  of  property  in;  statute  against 
waste  of.  295 

GIFT*    See  also  Contracts,  2,  8. 

The  note  of  a  donor  to  a  donee  is  not 
the  subject  of  a  gift.  Eansae  City  School  Diet. 
V.  Stocking  (Mo.)  406 

GOVERNOR.    See  also  Officers,  2,  8. 

1.  The  right  of  the  governor  to  remove  all 
dty  officers  chosen  by  the  electors  of  any  city, 
given  by  How.  (Mich.)  Ann.  Stat,  g  658,  is  not 
superseded  as  to  the  mayor  of  a  given  city  by 
the  mere  fact  that  the  charter  of  such  d^  pro- 
vides for  the  removal  of  other  city  officers, 
but  not  the  mayor.  Attorney  General,  More- 
land,  V.  Detroit  (Mich.)  211 

3.  The  power  to  remove  the  mayor  of  any 
dty,  conferred  on  the  governor  by  How.  (Mich.) 
Ann.  Stat.  §658,  is  authorized  by  Mich.  Const, 
art.  12,  §  7,  requiring  the  legislature  to  pro- 
vide by  law  for  the  removal  of  anv  officer 
elected  by  a  county,  township,  or  school  dis- 
trict, in  such  manner  and  for  such  cause  as 
shall  seem  Just  and  proper,  and  art.  15,  §  18, 
conferring  on  the  legislature  exclusive  author- 
ity over  the  organisation  of  dties  and  villages. 

8.  The  office  of  mayor  of  a  city  whose 
charter  makes  the  mayor  a  conservator  of  the 
peace  and  a  member  of  the  board  of  health, 
and  empowers  him  to  administer  oaths  and 
hear  complaints  and  annul  or  suspend  licenses 
for  violations  of  the  charter  or  any  other  law 
of  the  state,  is  within  Mich.  Const,  art.  5,  §  15, 
providing  that  no  person  holdinff  office  under 
"this  state"  shall  execute  the  office  of  gover- 
nor. Id. 

GUARANTT.    See  Conflict  of  Laws,  1. 

GUNPOWDER.  See  Explosions;  Nui- 
sances, 2,  Notes  and  Briefs;  Pbozimate 
Cause. 

HACKS. 

The  owner  of  an  omnibus  line  which  is 
given  access  to  depot  grounds  and  allowed  by 
the  railroad  companv  to  occupy  a  particular 
stand  cannot  complain  because  the  position  is 
not  as  favorable  as  that  siven  to  a  competing 
line.     Liteas  v.  Herbert  (Ind.)  876 

Notes  and  Briefs. 
Hacks;  equal  privileges  of,  at  railroad  sta- 
tions. ^       87ft 
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HEALTH.  See  Constituttokal  Law,  7; 
Schools,  9,  8,  Notes  and  Briefs. 

HIGHWAYS.  See  also  Damages,  8;  Muni- 
cipal   CORPOBATIONB,    4;     PARADES,    8; 

Railroads,  2. 

1.  Streets  can  be  laid  out  across  a  railroad 
freight  yard  and  tracks  notwithstaDding  the 
fact  that  the  second  public  use  may  be  iocon- 
sistent  with  the  first,  under  lod.  act  March  6, 
1891  (Ind.  Rev.  Stat.  1894,  g  8628),  authorizing 
the  common  council  to  lay  out  streets  and  con- 
demn therefor  the  right  of  way  or  other  lands 
of  any  railroad  company,  whether  "such  lands 
be  occupied  and  used  or  not."  Terr$  Haute  v. 
EtanwilU  A  T.  K  R.  Co.  (Ind.)  189 

2.  For  the  driver  of  a  flre  truck  in  going 
to  a  fire  to  approach  the  crossing  of  a  street  on 
which  are  electric  street-car  tracks,  without 
having  his  horses  under  such  control  as  to  per- 
mit ofstopping  in  case  collision  with  a  street 
car  is  probable,  is  negligence,  although  by  the 
city  oral  nance  he  has  the  right  of  way.  Oar- 
rityyi.  Detroit  Cititentt  Street  B,  Co.  (Mich.) 

629 
8.  Negligence  in  approaching  a  crossing 
of  an  electric  street-car  track  without  having 
his  horses  under  control  will  not  preclude  a  re- 
covery for  injuries  which  the  driver  of  a  fire 
truck  receives  by  collision  with  a  street  car  in 
attempting  to  cross  in  front  of  the  car,  if  at  the 
time  he  discovered  the  car  the  circumstances 
were  such  as  to  Justify  a  prudent  man  in  at- 
tempting to  make  the  crossing.  Id, 

Notes  and  Briefs. 

See  also  Eminbnt  Domain. 
Highways;  laying  out  across  railroad.    189 
Negligence  in  driving  flre  truck.  529 

Walking  on  railroad  in;  injury  to  pedestrian 

by  negligence  of  railroad  company.  616 

HOMESTEAD.    See  Acknowledgment,!  . 

HORSE  RACE.  See  also  Gaming;  Lot- 
tery; Statutes,  8. 

Notes  and  Brief& 

Horse  race;    lawfulness   of;   preipium   to 
winner.  227 

HUSBAND  AND  WIFE.  See  also 
Acknowledgment,  1 ;  Bonds,  2;  Con- 
flict OP  Laws,  1-8;  Constitutional 
Law,  16;  Insurance,  18,  U;  Recetvers, 
2,8. 

1.  Recovery  for  the  support  of  a  minor  son 
surreptitiously  taken  from  the  father  by  the 
mother  after  divorce,  without  any  decree,  as  to 
the  custody  of  the  child,  when  he  continues  to 
live  with  the  mother  after  her  remarriage,  cannot 
be  had  bv  her  husband  from  the  father  merely 
because  he  has  permitted  the  child  to  remain 
with  them  without  anv  agreement  or  demand 
for  compensation  to  mem.  Fooe  v.  Harttoell 
(Mass.)  589 

2.  A  deserted  wife  may  maintain  an  action 
to  set  aside  a  deed  of  her  husband,  made  for 
the  purpose  of  defrauding  her  of  her  right  to 
maintenance.  Murray  v.  Murray  (Cal.)  626 
87L.R.A. 


8.  That  the  marriage  had  not  been  soIod- 
nized  at  the  time  a  man  transferred  his  property 
to  defeat  the  rights  of  the  intended  wife  to 
maintenance  will  not  prevent  her  from  maio- 
tainingan  action  to  set  aside  the  transfer,  after 
the  marriage  is  solemnized  and  she  has  been 
deserted,  if  at  the  time  of  the  transfer,  she  was 
with  child  by  him,  and  therefore  In  no  position 
to  exercise  a  fair  option  whether  she  would 
fulfil  her  engagement  with  him  or  not.        Tfi. 

4.  The  court  should,  in  setting  aside  » 
transfer  of  property  as  in  fraud  of  a  deserted 
wife's  right  to  support,  direct  what  part  of  tiie- 
property  seized  should  remain  in  the  hands  or 
the  receiver,  and  what  should  be  restored  to 
the  persons  from  whom  it  was  taken.  Jd^ 

NoTBB  AND  Briefs. 

See  also   Conflict  of  Laws;  Parent  ani> 
Child. 

Constitutionality  of  statutes  in  favor  of  de- 
serted wife.  679 

Jurisdiction  of  suit  by  deserted  wife  to  set 
aside  oonvevances  in  fraud  of  her  rights:  serv- 
ice by  publication;  appointment  of  receiver. 

62<^ 

Validity  of  oontracU  between.  785 

INCOMPETENT  PERSONS.    See  also 
Contraot6,22;  Trial,  1-8;  WiTNEsasa,  2l 

Notes  and  Briefs. 
See  also  Witnesses. 

Incompetent  persons;  what  are  insane  de- 
lusions :--<L)  Insane  delusions  defined;  (II.) 
must  be  insane ;  (III.)  must  be  against  evidence; 
(IV.)  must  be  connected  with  the  act  in  ques- 
tion; (Y.)  must  be  sufl9cient  to  excuse  if  true; 
(VL)  prejudice;  ill-will;  (VII.)  eccentricities 
and  belief  in  absurdities;  (YIIL)  application  of 
ordinary  tests;  (IX)  delusions  on  particular 
subjects:  (a)  religious  belief:  ib)  belief  in 
spiritualism;  (e)  belief  in  witchcraft;  {d)  belief 
as  to  marital  infidelity:  (e)  belief  as  to  illegiti- 
macy; if)  delusions  as  to  misconduct  of  heirs; 
07)  Mliei  as  to  persecution  and  intent  to  injure; 
(A)  delusions  as  to  grandeur  or  power;  (t)  de- 
lusions as  to  property;  (/)  hallucinations  an<t 
delusions  of  the  senses.  261 


INDEPENDENT         CONT  RACTOR 

See   Landlord  aud  TENAifT;   Master 
AND  Servant,  8. 

INDIANS.    See  Coitrts,  8. 

INFANTS.    See  Husrand  and  Wife,   1; 
Railroads,!. 

INJUNCTION.    See  also' Action  or  Suit, 
5;  Civil  Service,  2;  Equitt,  1,  2. 

1.  An  injunction  against  the  employment 
of  detectives  to  follow  and  watch  a  person,, 
causing  him  annoyance  and  inconvenience,  in- 
terfering with  his  social  intercourse  and  busi- 
ness, and  causing  suspicions  which  damage 
bis  financial  credit,  will  not  be  granted,  as  there 
is  an  adequate  remedy  at  law.  ChappM  v. 
Stewart  (Md.)  78a 

2.  A  contract  giving  the  control  and  man- 
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«gemeiit  of  a  newspaper  for  a  term  of  yean  to 
«n  editor  aod  manager  is  not  such  a  contract 
Cor  mere  personal  services  or  simple  employ- 
ment that  be  cannot  have  an  injunction  against 
tbe  denial  of  his  contract  right  J<mu  v.  Wii- 
iimms  (Mo.)  682 

8.  A  purchaser  of  the  name  and  trade- 
mark in  the  words  by  which  a  ladies'  orchestra 
4a  known,  and  of  all  the  ri^bt.  title,  and  in  ter- 
sest in  and  to  the  organization,  from  one  who 
organized  the  orchestra  and  hired  and  paid  the 
members  of  it,  but  who  has  no  contract  with 
tbe  other  members,  cannot,  after  they  have 
«11  left  her,  bavean  injunction  against  the  use 
of  the  name  by  a  corporation  wnich  includes 
ms  members  some  of  the  members  of  the  origi- 
nal organization,  since  any  beneficial  useto  tJbe 
purchaser  of  the  name  would  be  only  to 
mislead  and  defraud  by  implying  that  the 
musicians  she  employed  were  the  same  that 
bad  formerly  gained  the  reputation  under  that 
name.    Mesaer  v.  The  Fadettet  (Mass.)         721 

4.  An  injunction  against  the  prosecution 
of  actions  in  another  state  will  be  granted 
when  the  plaintiffs  have  gone  out  of  their  own 
state  to  sue  a  fellow  citizen,  for  tbe  purpose  of 
evading  the  laws  of  their  state,  and  their  ac- 
itions  are  oppressive  and  unreasonable,  tending 
Co  embarrass  and  defeat  Justice.  MiUer  v. 
<BiiUng9  (Md.)  664 

5.  The  fact  that  one  defendant  resides  in 
-tbe  state  in  which  action  against  partners  is 
brought  will  not  prevent  an  injunction  against 
it  in  another  state  where  the  other  partner  and 
4>laintiffs  reside,  if  the  plaintiffs  went  out 
of  their  own  Jurisdiction  to  evade  its  laws  and 
«  judgment  for  them  would  prejudice  the 
xights  of  the  latter  partner.  Id. 

6.  A  business  which  merely  threatens  to 
t)ecome  a  nuisance  will  be  enjoined  only  where 
^be  court  is  satisfied  that  the  threatened  nui- 
sance is  ineviuble.  WindfaUMfg.  Co.  v.  P^t- 
*ter9em,  (Ind.)     .  881 

7.  An  injunction  affainst  drilling  a  well 
^within  162  feet  of  a  dwelling  to  obtain  natural 
^aa  needed  for  use  in  a  brick  and  tile  factory 
which  had  been  operated  by  gas  for  several 
7ear8  before  the  residence  was  located  there 
will  not  be  granted  on  account  of  the  noise, 
«tench.  pollution  of  tbe  air,  and  tbe  danger 
'from  fire,  explosion,  and  lightning  that  would 
result  from  operating  a  gas  well  at  that  place  or 
on  account  of  the  danger  of  the  overflow  of  wa- 
ter or  oil  from  tbe  well, — at  least  where  it  is  not 
certain  that  any  water,  oil,  or  gas  will  be  found 
there,  and  it  is  not  shown  that  a  gas  well  could 
•not  be  so  managed  as  not  to  be  of  more  than 
«light  or  barely  possible  danger  of  annoyance. 

Id. 

8.  The  collection  of  all  taxes,  including 
those  justly  due,  will  not  be  enjoined  because 
.part  are  erroneous.    Buck  v.  MtUer  (Ind.)  885 

9.  The  excessive  amount  of  a  tax  levv  is 
•not  ground  for  an  In  Junction  against  the  whole 
tax,  but  the  amount  which  could  be  lawfully 
imposed  should  be  tendered  by  one  who  asks 
relief  in  equity  against  the  tax.  WetU,  Fargo, 
-^  Co'9  ExpreuY.  Orwutford County  (Ark.)  871. 

10.  Injunction  will  be  mnted  to  restrain 
the^sale  for  taxes  of  a  vessel  properly  assessed 
"f  or  taxation  in  another  state,  where  the  threat- 
^  L.  R.  A. 


ened  injury  is  shown  to  be  of  an  irreparable 
nature.  JohTiton  v.  De  Bary-Baya  Merchants 
Line  (Fla.)  618 

11.  Illegal  appropriations  on  the  budget  of 
a  city  for  the  payment  of  debts  and  liabilities 
of  previous  years,  which  cannot  legally  be 
paid  out  of  the  current  funds,  may  be  enjoined 
Dv  any  party  in  interest.  State,  Badger,  v. 
New  Orleane  (La.)  640 

18.  Tbe  creditor  of  a  city,  whether  by 
contract  or  otherwise,  cannot,  because  be  is 
left  off  the  budget,  enjoin  an  appropriation  on 
tbe  budget  for  a  legitimate  municipal  purpose 
to  which  appropriation  he  conceives  he  is  en- 
titled under  his  contract,  when  the  city  treats 
his  contract  as  void.  Id. 

NOTBS  AKD  BbIEFB. 

Injunction    to    protect    personal  rights,  see 

Bqumr. 

Against  illegal  tax.  872 

Against  prospective  nuisance.  881 

Against  public  improvements;  remedy  at 

law.  681 

Against  violation  of  covenant  687 

INSANITY.    See  WrrNESSBB,  Notes  and 
Bbiefs. 

INSOLVENCY.    Bee  also  AasroNMEirr,  6. 

1.  An  instrument  transferring  property  to 
a  trustee,  with  authority  to  sell  it  and  make  a 
deed  '*in  the  name  of  the  grantors."  and  pro- 
viding for  return  of  the  surplus  to  the  grant- 
ors, is  a  deed  of  trust,  and  not  an  assignment 
for  creditors.     Tittle  v.  Vanteer  (Tex.)        887 

2.  An  agreement  for  compromise  between 
a  debtor  and  hlB  creditors,  between  the  date  of 
the  execution  of  a  chattel  mortgage  on  bis 
stock  and  an  assignment  by  him  for  oenefit  of 
creditors,  will  prevent  the  mortgage  being  a 
part  of  the  assignment,  although  he  said  that 
if  he  was  attached  he  must  execute  an  assign- 
ment, and  his  inability  to  carry  out  his  part  of 
tbe  compromise  agreement  resulted  in  an  at- 
tachment and  assignment.  Mnn  t.  Wilkine 
(Or.)  466 

KOTES  ANDrBRIRFa, 

Insolvency;  effect  of  insolvency  statutes 
upon  a  mortgage  or  sale  preferring  creditors. 

466 

Is  a  preference  by  mortgage  or  sale  an  as- 
signment for  creditors?  887 

INSURANCE. 

1.  The  board  of  control  of  the  Knights  of 
Pythias,  being  a  mere  ministerial  committee 
vested  with  adpinistrative  functions  in  rela- 
tion to  the  endowment  rank,  has  no  power  to 
pass  a  law  making  a  condition  which  will 
avoid  a  benefit  certificate  in  case  of  suicide. 
aupreme  Lodge  K.  of  P,  v.  Stein  (Miss.)      776 

2.  An  anti-suicide  clause  contained  in  an 
application  by  a  Enlght  of  Pythias  for  insur- 
ance in  the  endowment  rank  to  which  he  is 
entitled  is  not  binding  upon  him  when  such 
provision  has  not  been  adopted  by  the  supreme 
lodge,  but  only  by  the  board  of  controlQ^^^Tp 


InsuBAHca 


8.  A  condition  of  a  benefit  certificate 
promising  to  pay  $8,000  upon  the  death  of 
the  assured,  that  whenever  the  division  has 
less  than  1,200  members  a  payment  of  the 
amount  which  a  full  assessment  upon  the 
division  will  bring  shall  be  a  payment  in  full, 
is  not  void  for  repusnancy.  Tnuenen  v.  Iowa 
Mut.  Ben.  Asso,  (Iowa)  587 

4.  Within  the  scope  of  the  authority  of  an 
insurance  broker  to  procure  insurance,  his 
principal  is  bound  by  whatever  he  mav  do,  to 
the  same  extent  as  if  it  was  done  by  the  prin- 
cipal himself.  Jolin  R.  Davis  Lumber  Ca,  v. 
liarlford  F.  Ins.  Co.  (Wis.)  181 

5.  A  statute  providing  that  whoeyer  as- 
sists in  making  a  contract  of  insurance  except 
for  himself  shall  be  held  to  be  an  agent  of  the 
insurer,  to  all  intents  and  purposes,  does  not 
prevent  a  broker  in  the  procurement  of  a  pol- 
icy from  binding  the  insured  in  matters  per- 
taining to  such  procurement.  Id. 

6.  An  agreement  by  an  insurance  broker 
that  double  lines  of  insurance  shall  not  be 
taken  in  the  same  company  by  his  principal  is 
binding  on  the  principal,— especially  where 
the  principal,  after  knowledge  of  the  facta, 
insists  on  taking  the  benefit  of  the  policy.  Id. 
CajieeUktioa. 

7.  Provisions  for  cancelation  in  an  insur- 
ance policy  must  be  strictly  followed  to  effect 
that  result  Id. 

8.  If  an  insurance  company,  upon  learn- 
ing that  an  insured  has  taken  a  double  line  of 
insurance  with  it,  contrary  to  his  agreement 
not  to  do  so,  immediately  tenders  back  the 
premium,  and  demands  a  return  of  the  later 
policy,  and  maintains  that  position  consist- 
ently, the  policy  cannot  be  enforced  for  a  loss 
which  occurred  after  its  date  and  before  the 
fact  of  the  double  line  of  insurance  was  disr 
govered  and  the  notification  of  the  intention 
not  to  be  bound  by  the  contract  given.        Id. 

9.  Service  of  notice  of  cancelation  of  an 
insurance  policy,  upon  the  broker  who  pro- 
cured it,  after  the  policy  has  been  delivered 
and  the  broker's  connection  with  the  trans- 
action as  agent  to  procure  it  has  ceased,  is  not 
suffi cient  to  bind  the  princi pal.  Id . 

10.  A  tender  of  unearned  premium  upon 
an  insurance  policy,  and  demand  for  surrender 
of  the  policy,  made  for  the  purpose  of  rescis- 
sion of  the  contract  from  the  beginning,  and 
refused  upon  that  ground,  is  not  a  sufficient 
tender  to  effect  a  cancelation  under  the  terms 
of  the  policy.  Id. 

11.  A  provision  in  an  insurance  policy, 
that  it  may  be  canceled  by  notice  and  repay- 
ment of  unearned  premiums,  is  in  the  nature 
of  a  continuing  irrevocable  offer  by  the  in- 
sured, which,  when  accepted  according  to  its 
terms,  terminates  the  policy  from  the  aate  of 
such  acceptance;  but  such  acceptance  is  neces- 
sary to  effect  a  cancelation,  in  the  absence  of 
further  action  on  the  part  of  the  insured.  Id. 
tUghtu  in  proceeds* 

12.  The  widow  and  children,  and  not  a 
creditor,  are  entitled  to  the  benefits  of  an  en- 
dowment certificate  of  a  deceased  member  of 
the  Knights  of  Pythias,  although  he  had 
changed  the  beneficiary,  substituting  for  his 
wife  another  person  whom  he  intended  to  be  a 
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nominal  beneficiary  as  trustee  for  a  creditor^ 
since  the  constitution  of  the  organization  pro- 
vides that  the  benefits  shall  be  for  persons  re- 
lated to  or  dependent  upon  the  member,  ukI 
that  the  benefit  shall  never  be  appropriated  to 
the  payment  of  any  debts  against  the  estate  of 
the  deceased  member.  Careon  v.  Vieiaburff 
Bank  (Miss.)  559 

18.  A  woman's  interest  in  a  policy  of  in- 
surance on  her  life  for  her  benefit  is  a  part  of 
the  body  of  her  estate  within  the  meaning  of 
a  statute  that  no  contract  between  hualxand 
and  wife  shall  be  valid  to  affect  or  change  the 
body  or  capital  of  her  personal  estate  for  a 
lonffer  time  than  three  years  next  ensuing  the 
making  thereof,  unless  it  is  in  writing  and 
duly  proved  as  is  required  for  the  conveyance 
of  land.     Sifdnor  v.  Boyd  (N.  C.)  784 

14.  A  note  for  a  premium  on  a  policy  of 
insurance  which  was  to  be  written  on  the  life 
of  the  wife  of  the  applicant  for  his  benefit 
cannot  be  enforced  if  the  policy  is  written  for 
her  benefit  and  the  company  refuses  to  be  re- 
sponsible for  the  validity  of  an  assignment  to 
the  husband  which  the  agent  induces  the  wife 
to  indorse  on  the  back  of  the  policy.  Id. 

15.  A  mortgagee  may  maintain  an  action 
at  law  in  his  own  name  alone  for  a  loss  on  an 
insurance  policy  payable  to  him  as  his  interest 
may  appear,  where  the  amount  of  his  debt 
exceeds  the  whole  value  of  the  insurance  and 
the  whole  yalue  of  the  property  destroyed. 
Lawry  v.  Inttiranee  Co.  ef  N.  A.  (MJaa.)      Tt^ 

16.  Insurance  on  a  building  in  the  name 
of  the  owner,  but  the  premiums  for  which  are 
paid  by  a  lessee  of  a  portion  thereof,  with  an 
option  to  purchase  the  whole  and  have  all 
payments  of  rent  applied  as  part  of  the  pur- 
chase money,  is  for  the  benefit  of  the  latter  on 
hia  acceptance  of  the  option,  where  the  con- 
tract required  him  to  keep  the  building  in  con- 
dition to  be  desirable  for  tenants,  and  provided 
that  on  his  failure  to  realize  from  rents  col- 
lected by  him  as  mvch  as  he  paid  for  rent  and 
expenses  the  difference  should  be  returned  to 
him.     Williame  v.  Lilley  (Conn.)  150 

17.  The  unexpended  balance  of  insurance 
money  on  a  building,  a  portion  of  which  ha» 
been  used  in  commencing  repairs  thereon  after 
a  fire,  is  to  be  applied  toward  the  purchase 
price,  at  least  if  the  building  is  not  completely 
restored,  where  the  insurance  was  taken  in  the 
name  of  the  owner  by  a  lessee  of  a  portion  of 
the  building  who  was  an  inchoate  or  initiate- 
purchaser  of  the  whole  building  with  the  right 
to  have  all  paymenU  of  rent  applied  as  part  of 
the  purchase  money  and  no  express  agreement 
was  made  as  to  the  application  of  the  inaur* 
ance  money.  Id. 

KOTBS  AKD  BbIEFS. 

See  also  Bbnevolsht  8ocibtib8. 

Insurance  by  mutual  company;  unauthorized 
contract;  construction  of  contract.  587 

Cancelation  of.  188^ 

Insurance;  rights  of  render  and  vendee  to 
proceeds  of:— Insurance  does  not  pass  with 
property;  party  insuring  may  keep  proceeds; 
vendor  may  retain  proceeds;  vendee  may  retain 
proceeds;  effect  of  contract;  effect  of  fraud  or 
other  special  circumstance;  equitable  division. 
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niTEREST.    See  also  AffbalahdEbrob, 
20. 

Interest  coupon  Dotee  which  by  their 
terms  hear  interest  after  maturity  violate  Id. 
Rev.  Stat.  §  1266,  allowiog  interest  upon  inter- 
est only  when  agreed  upon  after  the  interest  is 
overdue,  and  it  is  immaterial  that  the  interest 
provided  by  the  notes  when  added  to  the  sim- 
ple interest  is  less  than  the  parties  might  have 
contracted  for  under  |  1264.  Vermont  Loan 
d  T.  Co.  V.  Hoffman  (Id.)  609 

INTOXICATIHO  LIQUORS.    See  also 

BOABDB. 

1.  A  license  to  sell  intoxicating  liquor,  al- 
though the  statute  provides  for  traDsferrine  it. 
Is  a  mere  privilege,  and  not  a  property  light 
such  that  it  cannot  be  taken  away  from  the 
holder  except  by  a  Judicial  proceedmg.  Voight 
T.  Nouiark  Bd.  of  mem  (N.  J.  8up.)  292 

2.  An  affidavit  verlfyioff  a  complaint  under 
N.  J.  act  March  20, 1889,  ^r  the  revocation  of 
a  license  to  sell  iotozicating  liquors,  should  set 
out  the  particulars  of  the  alleged  violations  of 
law,  and  attest  the  truth  thereof.  /d 

8.  The  revocation  of  a  license  by  a  board 
of  excise  commissioners  on  account  of  viola- 
tions of  the  excise  laws  does  not  constitute  a 
violation  of  the  constitutional  provision  as  to 
trial  by  Jury  on  prosecution  for  crime.        Id, 

JUDOMEHT.    See  also  EraoppAL,  5. 

1.  A  judgment  against  a  county  as  gar- 
nishee  defendant,  when  the  statutes  do  not 
make  a  county  subject  to  garnishee  process,  is 
void  on  collateral  attack.  BUiU,  Summerfleld, 
V.  Tyler  (Wash.)  207 

2.  A  conclusion  of  law  that  plaintiff  is  en- 
titled to  a  conveyance  of  certain  real  estate  is 
erroneous  if  the  description  of  the  property 
does  not  correspond  with  the  description  in 
the  ilnding  of  facto,  fjowe  v.  Turpie  (Ind.)  288 

8.  The  eqnitoble  owners  of  real  estate  in 
possession  thereof  cannot  be  deprived  of  thcdr 
title  by  a  suit  in  favor  of  one  holding  an  en- 
cumbrance thereon,  unless  they  are  made  par* 
ties  to  the  suit.  M, 

4.  A  conclusion  of  law  basing  a  right  to 
recover  upon  the  theorv  that  plaintiff  was  en- 
titled to  the  value  of  land  conveyed  by  him 
to  defendant  is  erroneous  when  the  plaintiff 
claimed  damages  for  failure  to  convey  other 
land  which  by  contract  was  to  be  given  in  ex- 
change for  that  conveyed  by  him.  Id. 

6.  An  order  of  the  surrogate  in  proceed- 
ings under  the  New  York  collateral  inheri- 
tance act  to  the  effect  that  the  testator  be- 
queathed a  specified  amount  to  each  of  the 
residuary  legatees  named  in  the  will,  made 
upon  the  report  of  an  appraiser  that  he  was 
not  satisfied  that  the  residuary  property  was 
charged  with  a  secret  trust  in  favor  of  certain 
colleges, — is  not,  except  for  the  purposes  of 
the  tax,  res  jtidieata  as  to  the  nonexistence  of 
such  a  trust,  which  is  claimed  to  have  arisen 
by  virtue  of  acto  ddwn  the  will.  Amhent 
VoUege  v.  Riteh  (N.  Y.)       ,  806 

6.  Jurisdiction  to  subject  property  within 
the  territorial  Jurisdiction  of  the  court  to  ito  [ 
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Judgment  may  be  acquired  by  due  service  of 
process  bv  publication  and  the  placing  of  the- 
property  in  the  hands  of  a  receiver.  Murrap 
V.  Murray  (Cal.)  626 

7.  Deeds  and  leases  not  mentioned  in  the 
complaint,  or  to  persons  not  made  parties  to- 
the  action,  should  not  be  canceled  in  an  action 
to  set  aside  transfers  of  property  as  in  fraud  of 
a  deserted  wife's  right  to  support.  Id. 

8.  A  Judgment  bv  default  in  a  summary 
proceeding  by  a  landlord  for  nonpayment  of 
rent  will  defeat  an  action  pending  in  another 
court  by  the  tenant  to  have  the  lease  adjudged 
to  be  a  mortgage,  and  surrendered  up  and 
canceled  on  the  ground  of  usury.  BHeh  v. 
Cochran  (N.  Y.)  80S^ 

9.  The  lien  of  a  Judgment  against  the 
equitable  owner  uuder  a  contract  to  purchase 
land  does  not  affect  a  purchaser  in  good  faith 
without  notice,  from  one  who  holds  the  title. 
BarU  V.  Pa/ (Wis.)  84a 

Notes  and  Bribfs. 

Judgment;  as  a  bar  to  other  cause  of  action. 

806^ 
Collateral  attack  on.  20a 

Decree  on  foreclosure  for  part  of  mortgage- 
debt.  7St 

JURISDICTION. 

NOTBS  AND  BbIEFS. 

Jurisdiction;  on  service  by  publication,  see- 
Husband  and  Wive. 

KNIGHTS  OF  PYTHIAS.    See  Insub- 

ANCE,  1,  2,   12. 

LABOR  ORGANIZATIONS.    SeeCoHe 

BPIBACY,  2. 

LAKE.    See  Watebs,  8. 

LANDLORD  AND  TENANT.  See  also. 
Estoppel,  6;  Judombnt,  8;  Watebs,  1, 
6,7. 

A  landlord's  duty  to  use  reasonable  care 
to  protect  the  property  of  his  tenant  from  ih- 
Juiy  by  the  elements  while  repairing  a  roof  or 
putting  on  a  new  one  at  his  request  cannot  be 
delegated  to  an  independent  contractor,  so  as 
to  relieve  the  landlord  from  liability  for  the 
contractor's  negligence.  Wertheimer  v.  i&iun- 
<f«r«  (Wis.)  146. 

Notes  and  Bbisfs. 

Landlord  and  tenant;  reliance  on  fraudulent 
statements  in  case  ol  612: 

LARCENT. 

1.  The  presence  of  receipts  in  a  pocket 
book,  which  furnish  reasonable  means  of 
Identifying  the  owner,  is  equivalent  to  actual 
knowledge  of  the  owner  within  the  meaning 
of  a  statute  making  it  larceny  for  the  finder  or 
an  article  of  which  he  knows  the  owner  to  ap- 
propriate it  to  his  own  use.  State  v.  Bayee 
aowa)  lid 

2.  To  constitute  larceny  of  money  found 
in  a  pocket  book,  the  hitent  to  appropriate  the^ 
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money  need  not  exist  at  the  time  of  finding 
the  pocketbook,  if  at  that  time  the  fact  that 
>it  coDtaiDS  money  ia  not  known.  It  is  auffi- 
•dent  if  the  intent  is  formed  when  the  money  is 
discovered.    State  v.  Sdye$  (Iowa)  116 

Notes  akd  BRisFa.  ^ 


Larceny;  of  property  found. 


121 


XE ASE.    See  Muhioipal  Cobpobationb,  7. 

l«EOISLATUBE. 

Notes  Am>  Briefs. 

Xegislature:  signing  bill  as  legislative  act,  see 
Statutes. 

XEVY  AND  SEIZURE. 

1.  The  provision  of  Utah  Comp.  Law* 
1888,  g  8410,  giving  a  party  in  whose  favor 
"iudgment  is  rendered  a  right  to  ezecation,  and 
^  8429,  subd.  10,  exempting  certain  classes  of 
property  from  execution  against  a  countv,  can- 
'not  be  extended  so  as  to  include  the  right  to 
'levy  an  execution  against  the  property  of  a 
•county,  state,  or  municipal  organization,  in  the 
'absence  of  a  statute  expressly  granting  such 

right.    Emery  County  v.  Burreeen  (Utah)    782 

2.  Books  and  maps  containing  a  record  of 
the  land  titles  in  a  certain  county,  which  have 
been  mortgaged  to  secure  a  loan,  may  be  sold 
in  case  of  default  in  payment,  although  the 
abstract  and  indices  were  prepared  by  the 
mortgagor  and  have  no  value  unconnected 
with  the  right  to  use  them.  Washington  Bank 
T.  Fidelity  Abstract  d  8.  Oo.  (Wash.)         115 


Notes  Aim  Briefs. 
Levy;  on  abstracts  of  records. 
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XIBRARY.    See   Contracts,    1,   8,   14, 
21.22. 

UCENSE. 

1.  A  grrant  by  ordinance  of  the  exclusive 
right  for  ninety-nine  years  to  the  use  of  batture 
in  front  of  riparian  property  is  in  the  nature  of 
a  perpetuity,  and  is  not  a  mere  revocable  li- 

•  cense  which  is  within  the  scope  of  the  admin- 
istrative power  of  city  authorities  who  have  no 
power  of  alienation.    Louisiana  Const,  db  L 

'  Co.  V.  lUinoU  C,  R.  Co,  (La.)  661 

2.  A  contract  giving  a  street  railway  com- 
pany the  privilege  of  operating  its  road  in  a 

-  street  for  a  term  of  years  without  any  provision 
*that  it  shall  be  exempt  from  license  taxes  does 

-  not  preclude  the  subsequent  imposition  of  a  mu- 
nicipal license  tax  under  statutory  authority 
within  the  contract  period,  even  if  it  is  im- 
posed for  revenue  purposes  and  not  simply  for 
the  purpose  of  police  regulation.  Springfield 
T.  Smith  (Mo.)  446 

Notes  Ain>  Briefs. 

License;  for  street  railway.  446 

-UENS.    See  also  MoRTGAaB,  10, 11;  Taxes, 
18. 

A  mechanic's  lien  cannot  be  had  for 
half  the  expense  of  a  party  wall  which  the 
person  who  built  it  is  entitled  to  recover  from 
87  L.  R.  A. 


his  neighbor  under  Iowa  Code,  §§  2020,  2027, 
or  under  the  contract  of  the  parties,  when  the 
latter  uses  and  appropriates  the  wall.  Swift 
V.  Calnan  (Iowa)  462 

LIFE  ESTATE.    See  Cotbnant. 

LIMITATION  OF  ACTIONS. 

The  statute  of  limitations  begins  to  run 
against  a  liability  of  stockholders  for  savings 
bank  deposits  under  Cal.  Code  Civ.  Proc. 
$  859,  at  the  time  of  the  acceptance  of  each 
deposit.     WaUs  v.  Black  (Cal.)  619 

LOST  PROPERTY.  See  Finders,  Notes 
AHD  Briefs, 

LOTTERY. 

A  test  of  speed  or  endurance  of  bors^ 
for  prizes  or  premiums,  is  not  a  lottery  within 
N.  T.  Pen.  Code,  chap.  8,  forbidding  lotteries 
and  deflniog  a  lottery  as  a  scheme  for  the  dis- 
tribution of  property  by  chance  among  persons 
who  pay  a  valuable  consideration  for  the 
chance.    People,  Lawrence,  v.  Fallon  (N,  Y.) 

227 

Notes  and  Brief& 
Lottery;  what  constitutes;  race  as.  227 


MAJORITY. 

tions,  4. 


See  Voters  and  Elbx> 


MALICIOUS  PROSECUTION. 

Maliciously  entering  judgment  upon  a 
Judgment  note  against  a  solvent  maker  at  10 
o'clock  at  night  and  immediately  issuing  exe- 
cution thereon,  breaking  into  his  store,  and 
levying  upon  his  stock  of  goods  with  the  pur- 
pose to  injure  and  destroy  his  business  credit 
and  reputation,  does  not  make  the  creditor  lia- 
ble for  malicious  prosecution  or  .abuse  of  pro- 
cess.   Docter  v.  Bisdel  (Wis.)  680 

Notes  and  Briefs. 

Malicious  prosecution;  by  civil  action;  mo- 
tive for.  680 
Effect  of  advice  of  counsel.  222 

MANDAMUS. 

1.  The  remedy  against  a  county  which 
fails  to  pay  a  judgment,  which  by  virtue  of 
Utah  Comp.  Laws  1888.  p.  807,  §  190,  has  the 
effect  of  an  audited  claim,  is  by  writ  of  man- 
damus.   Emery  Countvr.  Burresen(UtAh)  783 

2.  The  writ  of  mandamus  cannot  be  used 
to  enforce  disputed  claims  against  a  municipal- 
ity which  are  alleged  to  arise  under  contracts 
the  validity  and  performance  of  which  are 
denied  and  controverted  in  a  litigation  pending 
when  the  mandamus  issues.  /SSate,  Badger,  v. 
New  Orleans  (La.)  640 

MARKETS. 

Notes  and  Briefs. 
Markets;  necessity  of  franchise  for.        716 
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MASTER  AND  SERTAVT.     Bee  also 

COKBPIBACT.    2;    CoiTBTITUTIONAIi    LaW, 

9,  10,  18;  Damages,  7;  Lahdlobd  amb 
Tbnast. 

1.  The  owner  of  a  track  hired  for  nae  in 
a  pfoceflsioo  is  not  under  an  implied  obligatioD 
to  his  employee  whom  be  sends  to  drive  it,  for 
defects  in  a  superstructure  built  upon  the  track 
by  the  hirer,  when  the  driver  knew  who  built 
it  and  had  no  reason  to  believe  that  his  em- 
ployer had  taken  any  part  in  its  erection  or 
aupervision.  Hardy  v.  S/Udden  Co.  (G.  O. 
App.  6th  C.)  88 

2.  The  hiring  of  a  track  to  be  built  upon, 
•so  that  its  nature  as  a  vehicle  is  changed,  for 
temporary  use  in  a  procession,  with  an  agree- 
ment that  the  owner  shall  send  horses  and 
drivers,  makes  a  driver,  although  he  is  in  the 
general  employment  of  tbe  owner  of  the  track, 
a  special  servant  in  the  employ  of  the  hirer 
while  engaged  in  the  tatter's  business.         Id. 

8.  Tbe  negligence  of  an  independent  con- 
tractor or  his  employees  will  be  chargeable  to 
the  person  for  whom  tbe  work  is  dooe,  if  an 
injury  might  be  anticipated  as  a  direct  or 
probable  consequence  of  the  performance  of 
the  work,  unless  reasonable  care  be  used. 
Wertheimer  v.  Saunders  (Wis.)  146 

4.  A  railroad  engineer  is  not  guilty  of  neg- 
ligence amounting  to  want  of  ordinary  care  by 
following  the  directions  of  tbe  conductor 
placed  in  charge  of  his  train.  Spragve  v.  ^eto 
York  db  Jf.  E,  B,  Co.  (Conn.)  688 

5.  A  railroad  company  does  not,  as  matter 
of  law,  perform  all  its  duty  to  its  employees  by 
preparing?  a  timetable  and  printed  rules  for 
the  running  of  tbe  trains  on  regular  time  with- 
out making  arrangement  for  emergencies  aris- 
ing  from  a  train  being  behind  time.  Id. 

6.  A  remedy  of  a  "defect  in  Che  condition 
of  the  macbinery"  for  the  safety  of  employees 
under  Mass.  Stat.  1887,  chap.  270,  §g  1,  2, 
does  not  mean  putting  the  machinery  in  per- 
fect condition  for  working  purposes,  but  the 
removal  of  the  source  of  danger  to  employees, 
which  may  be  done  by  a  temporur  device  as 
well  as  by  permanent  repairs.  WiUey  v.  Bos- 
ton EUetric  Light  Co.  (Mass.)  72a 

Notes  and  Briefs. 

I  r  Master  and  servant;  which  of  two  or  more 
persons  is  the  master  of  another  who  is  con- 
ceded to  be  the  servant  of  one-  of  them:— 
(I.)  Introductory;  (ID  tests  of  the  existence 
of  the  relation  of  master  and  servant :  (a) 
in  general;  (6)  value  of  tests  other  than  the 
power  of  control:  (1)  payment  of  wages;  (2) 
power  of  hirio^  and  discharging;  (3)  for  whom 
tbe  act  complained  of  was  done:  {e)  ownership 
of  instrumentalities  managed  by  servant;  in- 
ferences from;  id)  how  far  general  principles 
hold  in  the  case  of  servants  in  tbe  employ  of 
the  government;  (III.)  effect  of  plaintiff's  ig- 
norance of  actual  conditions:  (a)  in  the  case 
of  strangers;  (6)  in  the  case  of  servants;  (IV.) 
liability  for  acts  of  servants  regularly  acting 
for  dissociated  employers  in  different  capaci- 
ties; (Y.)  relationship  where  servants  are  hired 
by  one  in  the  employment  of  another:  (a)  posi- 
tion of  servants  hired  by  an  agent:  (1)  actions 
by  third  persons  for  injuries;  (2)  actions  by 
S7  L.  R.  A. 


servants  for  personal  injuries;  (8)  criminal  pro- 
ceedings; (&)  position  of  servants  hired  bv  1q> 
dependent  contractors:  (1)  actions  \sj  third  per- 
sons for  inluries;  (2)  actions  by  servants  for 
personal  injuries;  (8)  exercise  of  control  by 
principal  employer;  effect  of;  (YI.)  whose  serv- 
ants are.  the  crew  of  a  chartered  vessel:  (a) 
general  principles;  (ft)  what  kind  of  contract 
will  operate  to  transfer  the  control  from  the 
owner;  {e)  effect  of  contract  tested  by  consider- 
ing who  has  the  power  of  controlling  the  crew; 
(<f)  power  of  control  in  the  case  of  vessels  char- 
tered by  the  state;  («)  rale  where  the  charterer 
is  the  captain  of  the  ship:  (VII.)  position  of 
servants  of  railroad  companies  which  are  using 
the  same  premises:  (a)  rights  of  third  persons; 
{h)  rights  of  servants:  (1)  generally;  (2)  defense 
of  common  employment;  (YIII.)  position  of 
servants  working  for  connecting  carriers; 
(IX.)  relation  between  a  lessor  or  licensor  and 
the  servants  of  the  lessee  or  licensee;  (X.)  posi- 
tion of  servants  delivering  or  receiving  goods 
elsewhere  than  at  the  employer's  place  of  busi- 
ness: (a)  generally;  ip)  common-law  rules 
changed  by  legislation  in  Pennsylvania;  (XI.) 
position  of  servants  working  on  the  same  trains; 
(XII.)  position  of  servants  delegated  to  perform 
work  contracted  for  by  their  master:  {a)  gen- 
erally; (6)  position  of  servants  sent  to  wori  in 
charge  of  plant:  (1)  general  summary  of  prin- 
ciples; (2)  bearing  of  these  principles  on  the 
doctrine  of  imputed  negligence;  (8)  apparent 
inconsistencies  in  the  decisions;  discussion  of; 
(4)  illustrative  cases;  (e)  special  circumstances 
tending  to  aliow  which  employer  had  control 
of  a  servant  in  charge  of  plant:  (1)  selection  of 
a  particular  servant;  (2)  length  of  period  of 
hiring;  (8)  personal  interference  on  the  part 
of  the  hirer;  (4)  exercise  of  a  limited  measure 
of  control  by  the  hirer  under  the  terms  of  tbe 
contract;  (5)  hirer  responsible  for  acts  of  per- 
son appointed  by  himself  to  perform  work 
with  respect  to  the  chattel  hired ;  {d)  position 
of  servants  sent  to  work  without  plant;  illus- 
trative cases;  {e)  general  emplover  remains  lia- 
ble to  some  extent  as  master;  (SlIII.)  construc- 
tive service  as  predicated  from  the  necessity  of 
discharging  special  obligations  to  the  public: 
(a)  in  general;  (&)  responsibility  for  injuries  re- 
sulting from  works  of  constraction;  {e)  con- 
structive service  predicated  from  the  duties  of 
railroad  companies  as  carriers;  {d)  responsibil- 
ity of  a  erantee  of  public  franchises  for  the 
acts  of  ttie  servants  of  a  lessee  in  possession 
under  an  unauthorized  contract:  (1)  as  regards 
third  persons;  (2)  as  regards  servanto:  {e)  re- 
sponsibility where  the  lessee  is  in  possession 
under  an  authorized  contract:  (1)  as  regards 
third  persons;  (2)  in  the  caseof  servanU;  (XlY.) 
position  of  servants  operating  railroads  for  re- 
ceivers and  trustees  for  mortgage  bondholders. 

38 

Assumption  of  risks  by  employee;  contrib- 
utory negligence.  726 

Duty  of  railroad  as  to  regulation  of  trains; 
to  provide  for  emergency  of  trains  behind  time. 

688 

Liability  for  acts  of  contractor.  258 

Negligence  of  independent  contractor.    147 


1.  Equality  is  equity.     Swift  v.  Calnan 
(Iowa)  ^  462 
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8.  ExpresslouDiusezclusioalterius.  Buck 
T.  Miller (lTid.)9SAi  Oougarv,  Timberlakeilnd,) 

844 

8.  He  who  asks  equity  most  do  equity. 
Wells,  Fargo,  dt  Co.'sEa^euv.  Orawford  Caun 
<y(Ark.)  871 

4.  Mobilia  peraoDam  sequuntur.  Buck 
T.  Miller  (Ind.)  885 

5.  Solus  populi  raprema  lex.  Bolden  y. 
Eardy  (Utah)  108 

6.  Where  oue  of  two  iuDocent  penona 
-  must  suffer  a  loss  from  the  fraud  of  a  third  the 

loss  must  be  borne  by  the  oue  whose  nefllgeDce 
enabled  the  third  person  to  commit  the  fraud. 
Pennsylvania  Co.  for  Ins.  on  Lives,  etc.  v. 
Franklin  F.  Ins.  Co.  (Pa.)  780 

MAYOR.  See  Eyidbnce,  28;  Goybrnor, 
1;  Municipal  Corporations.  1;  Opfi- 
CBR8,  2,  8;  Pabliambntabt  Law,  Notbs 

AND  BrIKFS. 

MERCAHTII.E  AGENCY. 

NoTRS  A»D  Briefs. 

Mercantile   agency;  reliance  on  fraudulent 
statemenU  to.  618 

MIIilTABY  PARADES.    SeePARADSB. 


MILLS. 


Notes  and  Briefs. 


Mills;  right  to  take  toll  without  franchise. 

711 

MINES.    See  CoKSTrrnnoNAL  Law,  10. 

^  MORTGAGE.  See  also  Acknowledg- 
ment, 8;  Inbolvbnct;  Insurance,  16; 
Vendor  and  Purchaser. 

1.  The  delivery  of  mortj^aged  property  by 
the  mortgagee  to  a  stranger  is  not  an  abandon- 
ment, of  the  lien  of  the  mortgage.  Rogers  v. 
Heads  Iron  Foundry  (Neb.)  429 

2.  To  make  a  deed  of  trust  valid  against 
an  attachment  of  the  propertv,  it  must  have 
been  accepted  by  some  of  the  beneficiaries 
before  the  attachment  was  levied.  Tittle  v. 
Vanleer  (Tex.)  887 

8.  The  possession  of  the  trustee  in  a  deed 
of  trust  which  has  been  accepted  Xsj  the 
beneficiaries  will  authorize  him  to  maintain 
a  suit  to  protect  the  property  from  attaching 
creditors  without  Joining  all  the  beneficiaries. 

Id. 

4.  A  grantee  of  real  property  who  assumes 
and  agrees  to  pay  a  mortgage  thereon  is  per- 
sonally liable  for  the  deficiency  on  foreclosure, 
althoui^h  his  immediate  grantor  did  not  assume 
the  payment  of  the  mortgsge,  and  was  not 
liable  therefor,  as  the  rule  in  Wisconsin  is  that 
where  one  person  for  a  valuable  consideration 
engages  with  another  to  do  some  act  for  the 
benefit  of  a  third  person,  the  latter  iuay  main- 
tain an  action  against  the  promisor  for  the 
breach  of  the  agreement.  Bnos  v.  Sanger 
(Wis.)  862 

5.  An  araiiniment  of  a  mortgage,  in  which 
no  name  of  a  grantee  is  inserted,  is  ineffective 
87  L.  K.  A. 


until  some  name  is  written  therein.     Ourtis  t. 
Cutler  (C.  C.  App.  8lh  C.)  737 

6.  The  sale  of  notes  secured  by  mort- 
gage, without  a  valid  assignment  of  the 
mortgage,  leaves  the  legal  title  to  the  mort- 
gage in  the  mortgagee.  Id. 

7.  A  foreclosure  by  advertisement  in  the 
name  of  the  mortgagee,  of  a  mortgage  assigned 
in  blank,  is  regiilar  where  the  name  of  the 
assignee  is  not  written  in  the  assignment  until 
after  the  sale.  Id. 

8.  A  mortgagee  who  retains  the  title  to  the 
mortgage,  although  the  debt  secured  thereby  is 
assigned,  is  an  indispensable  party  to  a  valid 
foreclosure  of  the  mortgage  by  advertisement; 
and  foreclosure  in  his  name  is  regular  and 
legal  and  conclusive  upon  the  owner  of  th«t 
debt  if  he  authorizes  or  permits  the  mortgagee 
to  do  so.  Id. 

9.  An  assignee  of  two  notes  secured  by 
mortgage,  who  authorizes  and  permits  an  invest- 
ment company  which  has  guaranteed  and  paid 
to  him  the  first  to  mature  of  such  notes  to 
foreclose  the  mortgage  therefor,  cannot  fore- 
close for  the  second  note  as  against  a  judgment 
creditor  of  the  mortgagor  who  has  redeemed 
from  the  sale.  Id. 

10.  The  foreclosure  and  sale  of  mortgaged 
premises  for  a  part  of  the  mortgage  debt 
exhausts  the  lien  of  the  mortgage;  and  the 
purchaser  and  creditors  holding  liens  who 
redeem  from  him  take  the  property  entirely 
discharged  from  the  mortgage.  Id. 

11.  Judgment  creditors  who  redeem  from 
a  sale  by  advertisement  under  a  mortgage  for 
failure  to  pay  one  of  two  notes  secured  thereby, 
and  take  a  proper  conveyance  from  the  sheriff, 
are  vested  with  the  title  to  the  mortgaged 
premises  discharged  of  the  lien  of  the  mort- 
gage. IdL 
Of  chattelB. 

12.  A  chattel  mortgage  by  a  man  to  hia 
wife,  which  is  fair  on  its  face  and  given  to 
secure  an  honest  claim,  will  be  valid  if  she 
takes  possession  of  the  property  two  days  after 
it  is  given,  and  retains  control  until  after  an 
attachment  is  levied  on  the  stock,  retaining  the 
proceeds  of  sales  upon  her  claim,  and  not 
receiving  them  for  the  benefit  of  the  mort- 
gagor.   Sabin  v.  WiUcins  (Or.)  466 

18.  A  chattel  mortgage  delivered  uncon- 
ditionally by  the  mortgagor  to  an  unauthorized 
third  person,  by  whom  under  the  mortgagor's 
directions  it  is  filed  for  record,  takes  effect,  as 
between  the  mortgagor  and  mortgagee,  from 
the  time  of  the  first  delivery;  but  it  takes  effect 
as  to  a  second  mortgagee,  who  receives  his 
mortgage  before  such  acceptance,  only  from 
the  time  of  its  acceptance  by  the  mortgagee. 
Rogers  v.  Head^s  Iron  Foundry  (Neb.)         42tt 

Notes  and  Briefs. 
See  also  Insolvrnct. 
Mortgage;  liability  of  vendee  assuming.  868 
Proceedings  to  enforce  a  mortgage  for  a  part 
of  the  mortgage  debt: — (I.)  Right  to  enforce: 
(a)  generally;  (ft)  for  interest  in  default;  (II ) 
parties:  (a)  comortgagees;  (ft)  holders  of  instal- 
ment notes  and  assignees;  (III.)  decrees:  (a) 
generally;  (ft)  providing  for  sale  of  portion;  (c) 
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iroTidiDg  for  balance  of  the  debt ;  (d)  deflcieocj; 

[y.)  8U7  of  proceediDgs;  (Y.)  sale:  (a)  validity 
of:  {b)  effect  of;  (Yl.)  redemption;  right  to; 
(YII.)  as  affected  by  prior  proceedings:  (a) 
where  the  prior  proceeding  is  invalid  or  insuf- 
ficient; (6)  where  the  parties  are  different;  (c) 
where  the  lieu  is  exhausted;  (d)  where  the  lien 
is  preserved;  («)  where  there  is  a  redemption; 
(/)  in  matters  of  merger;  {g)  in  regard  to  an- 
other remedy.  787 

MUNICIPAI.  CORPORATIOHS.    See 

also  Injun OTiON,  11, 12;  License,  1;  Man- 
damus, 2;  Parliambntakt  Law;  Public 
Grounds;  Statutes,  2;  Waters,  4,  6. 

1.  It  is  no  part  of  the  official  duty  of  a 
mayor  to  aid  individuals  in  obtaining  their 
rights  to  examine  the  books  of  other  officers, 
although  it  is  within  his  province  to  investi- 
gate the  books  and  five  public  information 
thereof  if  he  thinks  best.  Trtfon  ▼.  Pingree 
(Mich.)  222 

2.  A  city  council  is  without  authority  or 
power  to  enact  an  ordinance  for  the  regulation 
of  secondhand  stores  unless  it  is  given  by 
special  legislative  authority.  BtaU  v.  itgeovitdi 
(La.)  673 

8.  A  city  cannot,  under  the  power  granted 
by  Ind.  Acts  1898,  p.  802,  authorizing  it  to  re- 
quire lights  at  railway  crossings  for  the  "se- 
curity and  safety  of  citizens,"  require  a  rail- 
road company  whose  only  scheduled  train  at 
sight  passes  through  the  city  at  8  o'clock  to 
light  each  street  crossed  by  its  road,  at  the 
crossing,  from  dark  to  dawn,  with  an  arc  lamp 
of  2,000  candle  power.  Cieteland,  0,  0.  d  St. 
L.  E.  Co,  V.  OonnentiUe  (Ind.)  175 

4.  A  railway  in  the  streets  of  a  city  to  fur- 
nish rapid  transit  to  its  inhabitants  is  a  high- 
way for  a  city  purpose,  within  the  meanlne  of 
a  constitutionid  provision  prohibiting  cities 
from  incurring  indebtedness  except  for  city 
purposes.  Sun  Printing  db  Pub.  Ano.  v.  Ntui 
Twk  (N  Y.)  788 

5.  A  municipality  is  not  prohibited  from 
building  and  ownine  railroads  by  a  constitu- 
tional provision  that  it  shall  not  give  any  money 
or  property  or  loan  its  monev  or  credit  to  or  in 
aid  of  any  individual,  association,  or  corpora- 
tion, or  become  directly  or  indirectly  the  owner 
of  stock  in  or  bonds  of  any  association  or  cor- 
poration. Id, 

6.  A  provision  for  a  lease  of  the  road  and 
for  successive  renewals  thereof,  in  a  statute 
eiving  a  municipality  power  to  build  a  railway 
in  its  streets,  and  which  provides  that  the  road 
shall  be  and  remain  the  absolute  property  of 
the  municipality,  does  not  make  bonos  issued 
in  aid  of  the  construction  of  the  road  a  loan  of 
the  credit  of  the  city  to  the  persons  leasing  the 
road.  Id. 

7.  A  lease  in  perpetuity  is  not  authorized 
by  a  statute  permitting  a  municipality  to  build 
a  railroad  in  its  streets,  and  to  lease  it  for  a 
period  not  less  than  thirty-five  years  nor  more 
than  fifty  years,  and  containing  a  provision  for 
successive  renewals  thereof.  id. 

Notes  ahd  Brixfs. 
As  to  water  rents,  see  Waters. 
Validity  of  contract,  see  Contracts. 
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See  also  Parliamentary  Law. 
Local  self-government;  power  of  city  board; 

rapid  transit  act;  power  to  own  railroad.    788 
Right  to  make  contracts;  ordinance  as  to 

garbage  and  dead  animals.  -540 

Purchase  of  water  plant  by. '  418 

Requiring  railroad  to  light  crossing.        175  f 
Tax  on  street  railway  as  license.  446 

MUTUALITY.    See  Equnr,  1« 

NEGLIGENCE*  See  also  Action  or  Su't. 
1;  AssiGNicENT,  2;  Electrical  Uses  am> 
Appliances:  Evidence,  4^,  18-21; 
Highways,  2,  8;  Master  and  Servant; 
Railroads;  Schools,  1;  Street  Rail- 
ways; Trial,  ^-8. 

1.  The  standard  of  the  ordinarily  prudent 
man  must  be  applied  in  every  case  where  tlie 
inquirv  is  whether  or  not  a  party  has  acted 
with  due  care.  Laufer  v.  Bridgeport  Traction 
Co.  (Conn.)  588 

2.  Any  person  who  en^ges  in  a  highly 
dangerous  occupation  is  bound  to  take  such 
precaution  in  its  pursuit  as  a  sensible  man 
would  ordinarily  take  to  avoid  doing  serious 
injury  to  one  who  comes  upon  his  premises, 
not  as  a  mere  trespasser  or  wrongdoer,  but  for 
a  purpose  in  itself  lawful  and  which  the  owner 
has  reason  to  believe  may  bring  him  there. 
Newark  Bleetrie  Light  d  P.  Co.  v.  Qardm  (C. 
C.  App.  8d  C.  726 

8.  Recovery^  for  injuries  received  in  at- 
tempting to  extricate  one's  self  from  a  perilous 
position  cannot  be  had,  although,  he  exercised 
his  best  Judgment  in  the  effort,  if  his  own  neg- 
ligence placed  him  in  the  dangerous  situation.  - 
Qwrrity  v.  Detroit  Citiuni  Street R  Co.  (Mich.)' 

52» 

4.  A  street-car  company  which  owns  and 
manages  a  park  to  which  it  seeks  to  attract 
visitors  for  the  purpose  of  increasing  its  reve- 
nues is  liable  for  the  death  of  a  boy  killed  by 
the  release  of  a  pole  used  in  connection  with  a 
balloon  ascension,  if  no  notice  that  the  pole 
would  fall  was  given,  or  any  precautions  taken 
to  prevent  its  falling  upon  and  injuring  by- 
standers. Richmond  d  M.  R  Co.  v.  Moore 
(Va.)  258 

6.  The  manner  in  which  a  decedent 
reached  a  park  maintained  by  a  street-car 
company  as  a  place  of  attraction  for  pas- 
sengers over  its  line  is  not  material  in 
an  action  for  death  caused  by  a  failure  to  use 
proper  care  to  protect  persons  from  danger 
while  there.  Id. 

6.  That  a  balloon  ascension  in  a  park 
owned  by  a  streetcar  company,  to  which  the 
public  are  invited,  is  given  by  an  independent 
contractor,  will  not  relieve  the  owner  of  the 
park  from  liability  for  failure  to  use  due  care 
that  persons  visiting  it  shall  not  be  injured  by 
the  dangerous  character  of  the  apparatus  con- 

balloon. 


nected  with  the  inflation  of  the  1 


Id. 


Notes  ahd  Briefs. 
Negligence  of  physician,  see  Phybiciaks. 
See  also  Highways;  Street  Railways. 
Effect  to  preclude  action  for  fraud.         694C 
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In  public  exhibition.  258 

Toward  licensee  or  trespaaaer.  726 

ITEWSPAPERS.  See  Cohtbacts,  18; 
Equity,  1,  2;  iHjTmcnoN,  2. 

NEW  TRIAL. 

A  motion  for  a  new  trial  because  of 
newly  discovered  evidence  is  insufficient  unless 
it  states  the  facts  upon  which  the  court  can  de- 
termine that  due  diligence  has  been  used. 
8i,  Louis  8.  W.  R  Oo.  r.  Stanfleld  (Ark.)    669 

NOTARY.    See  Acknowlbdgmbut,  8. 

NUISANCES.    See  also  Lf junction,  6. 

1.  The  difference  between  a  public  nul- 
aance  and  a  private  nuisance  doea  not  consist 
in  any  difference  in  the  nature  or  character  of 
the  thing  itself,  but  a  nuisance  la  public  when 
the  daoper  is  to  the  public,  and  private  when  the 
danger  is  to  the  individual  as  distinguished  from 
the  public.    Kinney  v.  Eoopmann  (Ala.)    497 

2.  Gunpowder  kept  in  large  quantitiea  In 
public  places  is  not  per  ee  a  nuisance  without 
regard  to  the  manner  of  ita  use  or  keeping.  Id, 

Notes  AND  BRiXFfl. 

Nuisance;  liability  for;  what  ia;  ofikeepinff 
gunpowder.  493 

OBSTRUCTING  JUSTICE.] 

An  obstruction  of  an  executive  officer 
in  the  exercise  of  his  lawful  right  to  examine 
the  l)ooks  of  a  city  officer  for  a  proper  purpose 
is  an  indictable  offense.  Tryon  v.  Pingree 
(Mich.)  222 

OFFICERS.  See  also  Oitil  Sertice;  Con- 
stitctional  Law,  6;  Etidbnca,  2;  Qoy- 
BRNOR,  2,  8;  Municipal  Corpobationb, 
1;  Obstructing  Justice. 

1.  The  acceptance  of  one  office  vacates 
another  office  previouslv  held  by  the  person 
accepting,  where  the  offices  are  incompatible. 
AtUfmey  Qeneral,  Mareland,  v.  Detroit  (Mich.) 

211 

2.  The  same  person  cannot  hold  the  office 
of  governor  and  that  of  mayor  of  a  city,  be- 
cause of  the  incompatibility  of  the  offices, 
where  the  governor  has  power  to  remove  the 
mayor,  even  though  the  necessity  for  the  re- 
moval may  be  remote.  Id, 

8.  The  fact  that  the  mayor  of  a  city  before 
being  elected  to  the  office  or  governor  publicly 
declared  his  intention  to  continue  to  perform 
the  duties  of  the  office  of  mayor  will  not  pre- 
vent his  removal  from  the  latter  where  the  two 
offices  are  incompatible.  Id. 

NoTsa  AND  Bribm. 
Officers;  dB  facto.  810 

De  facto;  validity  of  acts  of.  190 

Incompatibility  of  offices.  211 

Obstruction  of;  delegation  of  power;  right  to 
inspect  books.  222 


OMNIBUS. 

87L.R.  A. 


See  Hacks. 


OPIHIONS. 

Notes  ahd  Bi 
Opinions;  fraud  in  ezpreaaion  of. 
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ORCHESTRA,      Bee     Injunctzov,      S; 
Tbadbnaicb.  _, 

PARADE.    Bee  alao  Abbect. 

• 

1.  A  military  parade  moat  be  one  authorlied 
by  law  in  order  to  render  a  citizen  amenable  to 
Ga.  Ck>de.  g  1109iy.  for  wilfully  disturbing  or 
interrupting  the  parade  by  obstructing  a  atreet 
White  V.  8tate{QttL,)  642 

2.  A  military  parade  muat  be  held  at  a 
time  appointed  by  the  rules  of  the  company  or 
battalion  parading,  or,  in  the  absence  of  such 
rules,  by  an  order  of  its  commanding  officer, 
in  order  to  Justify  the  arrest  of  a  person,  under 
(H.  Code,  §  1108y,  for  disturbing  or  interrupt- 
faig  the  parade.  Id, 

3.  The  exclusive  use  of  a  public  highway 
cannot  be  appropriated  by  any  body  (3  men 
for  a  parade  without  ezpreaa  legislative  au- 
thority. Id, 

PARENT  AND  CHILD.    See  alao  Hub- 

BAND  AND  WlTB,  1. 

Notes  and  Bbiefs. 

Duty  to  maintain  child;   duty  of   parents 
after  divorce.  589 

PARKS.    See  Neolioengb,  4-6w 

PARLIAMENTARY  LAW. 

1.  The  right  of  a  mayor  to  a  cai^ting  vote 
in  case  of  a  tie.  which  is  given  by  Mont.*  Laws, 
8d  Sess.  p.  126,  ^  367,  is  not  restricted  in  case 
of  a  vote  to  confirm  city  oflBcers  by  the  pro> 
vision  of  Mont.  Laws  1898,  §  847,  requiring  a 
majority  vote  of  all  the  members  constituting 
the  council  to  make  such  confirroationi  State, 
Young,  v.  Tates  (Mont)  205 

2.  The  silence  of  one  half  of  the  members 
of  a  city  council  when  a  vote  to  confirm  a  city 
officer  is  taken,  while  the  others  vote  affirma- 
tively, may  be  regarded  as  an  assent  which  ren- 
ders the  mayor's  casting  vote  unnecessary,  or 
at  least  as  a  vote  in  opposition  on  which  he  is 
entitled  to  give  the  casting  vote  in  favor  of  the 
confirmation,  under  a  statute  requiring  a  ma- 
jority vote  of  all  the  members  to  confirm  an 
officer.  Id, 

Notes  and  Bbtefs. 

Mayor  aa  member  of  council;  majority  vote; 
casting  vote.  205 

PARTIES.    See  Appeal  and  Ebbob,  8,  4; 
Judgment,  8;  Mobtgaoe,  8. 

PARTNERSHIP.    See    also    Pbincipal 
and  Subbtt,  1. 

1.  Real  estate  held  and  used  for  partner- 
ship purposes  is  to  be  treated,  upon  the  disso- 
lution of  the  partnership  by  the  death  of  one 
of  its  members  and  for  the  purpose  of  closing 
up  its  business,  the  same  as  personal  property. 
Steinberg  V.  Larkin  (Kan.>  195 

2.  A  settlement  of  the  firm  buainess,  made 
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by  the  gurrlTing  partner  and  the  admiaistra- 
trix  of  the  deceued  partoer,  with  a  view  to  dis- 
charging  the  partnership  debts  and  winding  up 
the  partnership  business  by  the  terms  of 
which  it  was  agreed  that  the  partnership  real 
estate  should  be  retained  by  the  survivor 
and  the  title  thereto  shoula  Test  in  him, 
will  be  upheld  when  approved  by  the  pro- 
bate court  in  a  proceeding  to  which  the  ad- 
ministratrix and  the  heirs  of  the  deceased  part- 
ner were  parties;  and  in  such  a  case  no  formal 
conveyance  of  the  deceased  partner's  interest 
is  necessary  to  vest  title  to  the  real  estate  in  the 
surviving  partner  under  the  settlement  ap- 
proved by  the  court.  Jm. 

Notes  and  Bbiefi, 

Partnership;  contract  as  to  continuation  aft- 
er death  of  member;  rights  as  to  real  estate. 

105 
Suretyship  of  retiring  member.  Q16 

PARTY  WALL.  See  also  CoKsrinrnoNAL 
Law,  20;  Gontbactb,  6;  Lebnb. 

One  who  builds  a  party  wall  partly  on 
the  land  of  a  neighbor,  on  the  latter*8  express 
promise  to  pay  half  the  expense  thereof  when 
he  shall  use  it,  may  recover  upon  the  promise 
at  common  law.    Swift  v.  Cainan  (Iowa)    48d 

NOTBB  AND  BbiEFB. 

Party  walls;  contracts  as  to;  validity  of  stat- 
ute as  to.  4dd 

PATENTS. 

NOTBt  AlTD  BrTKFB. 

Patents;  reliance  on  fraudulent  statements 
as  to.  618 

PERPETUITIES. 

NoTBB  AND  Briefs. 

Perpetuities;  unlawful  suspension  of  aliena- 
tion. 404 


PERSONAL    RIGHTS. 

Notes  and  Briefs. 


See    EqniTT, 


PHTSICIANS.     See  also  Receiybrs,  8; 
Set-Off;  Trial,  4. 

The  degree  of  knowledge,  skill,  and 
care  required  of  a  physician  or  surgeon,  is  that 
which  is  ordinarily  possessed  by  those  practising 
in  similar  localities,  and  is  not  necessaril v  lim- 
ited to  that  which  is  in  fact  exercised  m  his 
particular  locality.     Whiteieil  v.  Biil  ^owa) 

880 
Notes  and  Briefs. 

PhTsicians;  degree  of  care  and  skill  which  a 
physician  orsurgeou  must  exercise:— (I.)  Ckn- 
eral  duty  of  physician;  (II.)  what  he  under- 
takes to  do:  (a)  general  statements;  (&)  does  not 
undertake  to  cure;  {c)  special  contract;  (III.) 
degree  of  care  and  skill  required;  (IV.)  liable 
for  what:  (a)  io  general;  (b)  for  ignorance; 
(O  when  he  does  not  cause  injury;  {d)  for  acu 
of  others;  («)  for  nonattendance:  (fi  for  errors 
of  Judgment;  (p)  giving  instructions;  (V.)what 
are  proper  care  and  skill;  (YI.)  must  follow 
87  L.  RA. 


established  practice:  (a)  in  general;  (b)  of  hit 
own  school;  (VIL)  no  presumption  against  him; 
(VIII.)  free  service;  (IX)  general  reputation; 
(X)  who  Judges  of  skill;  (XI.)  survival  of  ac- 
tion. 880 

PLEADING.  See  also  Appeal  AMD  Error, 
9,  10.  12. 

1.  It  is  not  error  to  overrule  a  demurrer  to 
an  amended  complaint  which  is  substantially 
the  same  as  a  former  complaint  which  the  ap- 
pellate court  has  held  states  a  good  cause  of 
action.    Lowt.  Turpie  {Ind.)  288 

2.  An  allegation  that  a  man  was  not  * 
resident  of  the  state  does  not  suflaciently  allego 
that  his  personal  property  and  business  were 
not  there  subject  to  taxation.  Bvck  v.  Miiler 
(Ind.)  di» 

8.  The  defense  of  the  illegality  of  a  con- 
tract need  not  be  pleaded  when  the  plain tifT 
must  show  that  the  contract  is  illegal,  if  such 
is  the  fact,  in  making  out  his  case.  Kan$a9> 
City  School  Dist.  v.  Stocking  (Mo.)  406' 

4.  An  allegation  of  the  storing  of  large 
quantities  of  gunpowder  in  a  wooden  building 
in  a  populous  place  in  a  city  makes  a  prima 
facie  case  of  negligence.  Kinnty  v.  Roopmann 
(Ala.)  497 

6.  Words  designating  an  allegation  of  a 
complaint  as  a  separate  and  second  cause  of 
action  may  be  disregarded,  where  it  is  apparent 
that  the  allegation  was  intended,  not  as  a  second 
cause  of  action,  but  only  to  show  the  extent^ 
form,  and  nature  of  the  relief  to  which  con^ 
plainantwas  entitled,  and  the  substantial  rights 
of  the  parties  will  not  be  affected  by  so  disre- 
garding it    Murray  v.  Murray  (Cal.)         625 

PLEOOE  AND  COLLATERAL  SB- 
CUBITT. 

1.  Bona  fides  does  not  ayail  a  pledgee  in 
the  absence  of  delivery  or  possession,  either 
actual  or  constructive.  Qe^fuu  v.  Oorrigan 
(Wis.)  166 

2.  Constructive  delivery  which  will  sus- 
tain a  pledge  of  pig  iron  in  the  yard  of  a  fur- 
nace company  is  not  made  by  the  indorsement 
and  delivery  of  storage  warranu,  which  are 
not  in  fact  warehouse  receipts,  issued  by  the 
furnace  company  which  continues  in  posses- 
sion, carrying  on  business,  selling  the  property, 
and  substUuting  other  property  in  its  place, 
without  any  interference  or  inquiries  by  the 
pledgee,  or  any  notice  that  the  latter  holds  any 
certificates  in  pledge  or  claims  any  interest  in 
the  iron.  Id. 

NOTBS  AJVD  BrISFB. 

Pledge;  yalidity  of;  by  storage  of  property; 
storage  warrants.  169 

PLUMBERS.     See    Associatioks;    Coir- 

SPIRACT,   1. 

POLICE.    See  Arrest. 

POLICE  POWER.    See  Constxtutxonai. 
Law,  14,  17. 

POLL  TAX. 

A  statute  fixing  a  capitation  tax  at  lest 
than  the  amount  of  Uxes  laid  on^roperty  ,of 
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Pool  Sblumg— Railroads. 


the  Talue  of  $800  in  Tiolation  of  N.  C.  Const 
art.  5,  §  1,  cannot  be  enforced  by  raising  the 
capitation  tax  or  lowering  the  property  tax  as 
specified  in  the  act,  so  as  to  obtain  the  constitu- 
tional ratio,  but  the  offending  provision  of  the 
law  must  be  declared  void.  EtaaeU  y.  Ayer 
(N.  C.)  846 

POOL  SELLING.    See  Gamxnq,  2,  S. 

PORT  CHARGES. 

Notes  and  Brirfs 
Port  charges ;  necessity  of  franchise  for.    71 8 

PRINCIPAL  AND  AGENT. 

An  express  warranty  made  without  an* 
thoritv  by  one  acting  as  agent  is  not  ratified  by 
adopting  the  sale  and  delivering  the  goods 
without  knowing  of  his  warranty  or  represen- 
tations, if  there  is  no  custom  to  make  a  war- 
ranty on  sales  of  that  kind.  Bierman  y.  City 
Miiu  Co.  (N.  Y.)  {t^^ 

Notes  Ain>  Brdets. 

Warranty  by  agent  without  authority.    799 

PRINCIPAL  AND  SURETY. 

1.  A  retiring  member  of  a  firm  does  not 
become  a  surety  upon  a  firm  debt  because  of 
the  continuing  partner's  agreement  to  pay  the 
firm  debts  and  the  creditor's  knowledge  of  such 
agreement,  so  as  to  make  the  release  of  an  at- 
tachment upon  sufficient  property  of  the  con- 
tinuing partner  to  pay  the  debt  operate  as  a 
release  of  the  retiring  partner.  Ifatianal  Cash 
JSegisier  Co,  v.  Brown  (Mont.)  515 

2.  One  who  signs  as  surely  a  probate  bond, 
and  delivers  it  to  the  agent  of  the  principal, 
with  nothing  on  its  face  to  indicate  that  other 
sureties  are  to  be  obtained,  will  not,  after  it 
has  been  delivered  to  the  probate  judge,  who 
has  no  notice  of  the  omission  to  obtain  the 
other  sureties,  be  permitted  to  defeat  his  lia> 
bility  on  it.  bj  contending  that  it  was  not  to 
be  delivered  without  the  addition  of  the  names 
of  other  persons  as  sureties  to  it.  Belden  v. 
HurOmt  (Wis.)  863 

Notes  Aim  Briefs. 

Principal  and  surety;  premature  delivery  of 
bond;  breach  of  promise  to  surety  as  to  getting 
other  sureties.  854 

PRODUCTION    OF    PAPERS.      See 

Eyidencb,  9. 

PROHIBITION. 

The  power  to  issue  writs  of  prohibition 
is  not  confined  to  cast  s  when  it  is  necessary  to 
the  exercise  of  appellate  power,  by  a  constitu- 
tional provision  giving  the  court  power  to  issue 
such  writs  '*and  all  otber  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate 
and  revisory  Jurisdiction."  State,  Amster- 
damscfi  Trustees  Kantoor,  v.  Spokane  County 
Super.  CI.  (Wash.)  Ill 

Notes  akd  BtUBFai 
Prohibition;  right  to.  Ill 

»7  L.  a  A. 


PROXIMATE  CAUSE. 

An  explosion  of  gunpowder  Is  not  the 

f>roximate  cause  of  the  destruction  of  a  baild- 
ng  which  it  sets  on  fire,  if  it  would  have 
caught  fire  and  have  been  destroyed  from  other 
causes  independent  of  the  explosion.  Kinney 
T.  KoopmanniMsL)  4Sn 

PUBLIC  OROUNDa 

An  ordinance  authorizing  a  railroad 
corporation  to  erect  buildings  and  other  per- 
manent structures  upon  the  batture  in  front  of 
its  riparian  property  on  the  bank  of  the  Mis- 
sissippi river  within  the  limits  of  the  city  of 
New  Orleans,  and  connect  the  same  wiih 
wharves  on  the  edge  of  the  water,  and  conse- 
crate the  same  to  the  exclusive  use  and  enjoy- 
ment of  the  railroad  company  for  the  period  of 
ninety-nine  years,  is  in  excess  of  the  authority 
of  the  common  council  of  the  city,  which 
possesses  under  its  charter  and  other  statutes 
of  the  state  only  the  power  of  administration 
over  such  batture,  without  the  right  to  alien- 
ate it.  Louisiana  Const.  4k  Imp.  Co.  t.  Illi- 
noisC.  R  Co.  (La.)  661 

PUBLIC  IMPROVEMENTS.    See  also 

VOTEBS  AND  ElBOTIOHS»  i. 

Notes  and  Briefs. 

Acts  of  municipal  board;  letting  contract 
for.  6S1 

P      Lie  LANDS.    See  License,  1. 

PUBLIC   RECORDS.     See  Municipai. 

COBFORATIONS,  1. 

RAILROADS.     See  also  Animals;  Cor- 

STITUTIONAL  LaW,  9;   CONTRACTS,    19,  20; 

Corporations,  9;  Damages,  8;  Ease- 
ments; HiGHVTATs,  1;  Master  and  Serv- 
ant, 4. 5;  Mcnicipal  Corporations,  3. 

1.  For  injury  to  a  young  child  which  is 
non  sui  juris  when  it  strays  upon  a  railroad 
track  in  consequence  of  the  failure  of  the  rail- 
road company  to  erect  a  fence  the  company  is 
liable,  under  the  amendment  of  1877  to  Minn. 
Gen.  Stat.  1894,  §  2695,  making  the  company 
liable  for  failure  to  maintain  such  fence  "for 
all  damages  sustained  by  any  person  in  conse- 
quence." Bosse  V.  St.  Paul  dt).  B.  Co.  (Minn  ) 

691 

2.  A  person  walking  along  the  right  of 
way  of  a  railroad  company  in  a  street  which 
hss  never  been  abandoned  by  the  public,  but  is 
continuously  and  frequently  used  as  a  street 
by  pedestrians  and  sometimes  by  wagons,  is 
not  a  trespasser,  but  is  entitled  to  reasonable 
care  on  the  part  of  the  railroad  company  to 
avoid  injuring  him.  St.  Louis,  L  M.  db  S.  R. 
Co.  T.  Neely  (Ark.)  616 

Notes  and  Brikf& 

See  also  Master  and  Servant;  Municipai^ 

Corporations. 

Laying  out  street  across.  189 

Who  regarded  as  servants  of.  59 

Railroads;  injury  to  pedestrian  on  highway. 

^  T         616 
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Liability  for  killiDg  dogs.  669 

Statute  as  to  feDces  for;  liability  for  lack  of 

fence;  to  wbom  statate  availa.  591 

JtAPE*    See  Eyidbitce,  17. 

JtAPID  TRANSIT  ACTS. 

NoTBS  Ain>  Bbiefs. 
Rapid  transit  acts;  validity  of.  788 


RELEASE. 

TIOH. 


See  AcooBD  aud  SATnrio- 


See  also  Descent 
8;    Pabtmkrship; 


REAL  PROPERTY. 

AND     DiSTBIBUTIOM, 

Trusts,  4. 

A  condition  subsequent  in  a  conveyance 
•4if  land,  that  the  grantee  shall  consecrate,  or 
•cause  to  be  consecrated,  the  property,  for  the 

purpose  of  erecting  a  church  building,  is  not 

personal  with  the  grantee,  so  that  no  reentry 
-can  be  had  for  failure  of  his  successors  in  title 

to  comply  with  the  condition  after  his  death. 

Vpinffton  v.  Corrigan  (N.  Y.)  794 

Notes  and  Bbiefb. 

Real  property;  nature  of  interest  under  con- 
edition  sut>8equent:  right  of  re-entry.  795 

Notice  by  record  as  affecting  fraudulent 
mtatements.  608 

JIECEIVERS.  See  also  Banks,  7;  Bills 
AND  Notes,  8;  Husband  and  Wife,  4: 
Judgment,  6;  Taxes,  4. 

1.  There  is  no  power  to  appoint  a  receiver 
"before  trial  and  judgment  in  a  proceeding  on 
behalf  of  the  state,  under  Wash.  Code,  g  689. 
to  compel  persons  who  are  acting  as  a  corpora- 
-tion  without  authority  to  desist  from  doing  so. 
iStote,  Afiuterdamieh  Trustees  Kantoor,  v.  Spo- 
Jeane  County  Super,  Ct.  (Wash.)  Ill 

2.  A  receiver  mav  be  appointed  at  the  be- 
ginning of  an  action  by  a  deserted  wife  to  set 
*aaide  a  transfer  by  her  husband  of  his  property 
to  defeat  her  rights  to  maintenance,  under  the 
general  equity  power  of  the  court,  under  the 
^me  circumstances  that  the  appointment 
^ould  be  made  in  a  suit  by  a  creditor  to  set 
^aside  a  transfer  fraudulent  as  to  him.  Murray 
V.  Murray  (Cal.)  626 

8.  A  receiver  appointed  in  a  suit  by  a  de- 
-serted  wife  to  set  aside  a  transfer  of  property 
•by  her  husband  as  in  fraud  of  her  rights  may 
be  directed  to  pay  a  physician's  bill  incurred 
by  her.  Id. 

Notes  and  Briefs. 

Receivers;  appointment  of,  in  suit  by  de- 
•eerted  wife.  626 

Jurisdiction  to  appoint;  review  by  other 
-court.  Ill 

JIECORDS.  See  also  Appeal  AND  Error, 
5. 

Notes  and  Brzefb. 

19ee  also  Real  Profbrtt. 

Records:  of  instrument  improperly  acknowl- 
edged. 435 

RELATION. 

Notes  and  Briefs. 
Relation;  doctrine  of  480 

«7  L.  R.  A. 


RES  OESTJB.    See  EviDEircE,  16. 

RESUME. 

For  r6sum6  of  contents  of  book,  see       866 

REWARD. 

Notes  and  Briefs. 
Reward;  for  finding  property.  llfl 

r'OOF.    See  Coybnant. 

SALE.    See  also  Principal  and  Agent. 

There  is  an  implied  warranty  on  a  sale 
of  felt  doth  knowing  that  it  is  to  oe  used  in 
making  ulsters,  that  the  cloth  is  merchantable 
and  free  from  any  latent  defect  which  would 
make  it  unfit  for  the  purpose  intended.  Bier- 
man  V.  City  Mills  Co.  (N.  T.)  799 

Notes  and  Bbiefs. 

Sale;  effect  of  warranty  made  without  au- 
thority by  agent;  implied  warranty.  799 
Necessity  of  delivering  property.  169 

SAVINGS  BANKS.    See  Banks,  S^ 

SCHOOLS.    See  also  Contracts,  1, 14. 

1.  A  school  corporation  organized  solely 
for  the  public  benefit  is  not  liable  for  injuries 
caused  by  the  negligence  of  its  officers  or 
agents,  unless  expressly  made  so  by  statute,  or 
unless  it  is  given  authority  to  raise  money  from 
its  taxpayers  to  pay  such  claims.  Fred  v. 
Crawfordsnille  School  City  (Ind.)  801 

2.  A  rule  of  the  board  of  health,  exclud- 
ing from  the  public  schools,  because  they  have 
not  been  vaccinated,  children  who  have  the 
right  under  the  state  statute  to  attend  schools, 
is  void  unless  there  is  a  statute  authorizing  it. 
8taU,  Adams,  v.  Burdge  (Wis.)  167 

8.  A  rule  of  the  board  of  health  excluding 
from  schools  children  who  have  not  been  vac- 
cinated, althouffh  there  is  no  epidemic  or  prob- 
ability of  an  epidemic  of  smallpox,  is  void  for 
unreasonableness.  Id. 

Notes  and  Briefs. 

Schools:  liability  of  school  district  or  school 
corporation  to  action  for  damages  from  neg- 
ligence. 801 

Regulations  as  to  vaccination  of  pupiU.    169 

SEAL.    See  Bonds,  1. 

SECONDHAND  STORES.    See  MuNici- 
pal  Corporations,  2. 

SET-OFF     AND    COUNTERCLAIM. 

See   also  Executors  and  Administra- 
tors. 

A  valid  claim  for  services  rendered  by 
a  physician  may  coexist  with  and  constitute  a 
counterclaim  against  a  claim  for  damages  sus- 
tained by  the  patient  in  consequence  of  mal- 
practice.    WMUseU  V.  UiU  (Iowa)  880 
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SHIPPIVO.    8m   also  InjimcTioir,   10; 
Taxes,  5-^7. 

NOTBS  AlVDBBIEn. 

SbippiDg;  whose  servaiiU  an  the  crew  of  a 
ehartered  yessel.  54 

SHIPS.    See  Taxbb.  NamsM  ajtd  Bbodtb. 

SPECIFIC  PERFORMANCE. 

That  the  time  of  performaDoe  is  not  speci- 
fied will  not  preyent  the  specific  performance 
of  a  contract  to  sell  land  for  which  a  part  of 
the  purchase  price  is  paid  and  the  purchaser  let 
into  possession,  since  the  price  will  be  payable 
on  demand.    BarU  ▼.  Faff  (Wis.)  848 

SPIRITUALISM. 

Notes  akd  Briefs. 
Spiritualism;  as  insane  delosion.  870 

STATE.    See  Estoppel,  4. 

STATUTES.    See  also  Action  ob  Surr,  8, 
4;  Constitutional  Law,  4;  Courts,  1; 

ByIDEMGB,  11;   GOVEKNOB. 

1.  The  signature  of  a  bill  by  the  goTernor 
after  the  adjournment  of  the  legislature,  if 
within  ten  days  after  its  passage,  although  the 
bill  was  passed  more  than  five  days  before  ad- 
journment, is  valid  under  Mich.  Const,  art.  4, 
^  14,  providing  that  a  bill  shall  become  a  law 
f  not  returned  by  the  governor  within  ten 
days,  Sundays  excepted,  after  it  has  been  pre- 
sented to  him,  and  that  within  five davs  after 
adjournment  he  may  sign  any  act  passea  during 
the  last  five  days  of  the  session.  Detroit  v. 
Ohapin  (Mich.)  8V1 

9.  A  municipal  corporation  is  not  included 
within  the  terms  of  a  constitutional  provision 
that  the  legislature  shall  not  pass  a  private  or 
local  act  granting  to  any  corporation,  associ- 
ation, or  individual  the  right  to  lay  down  rail- 
road tracks.  Sun  Printing  d  iw,  Auo,  v. 
Ifew  York  (N.  Y.)  788 

8.  N.  Y.  Laws  1866,  chap.  670,  permit- 
ting racing  associations  organized  under  the 
provisions  of  that  act  to.  bold  racing  meetings 
and  to  offer  prizes  or  stakes  to  the  owner  of 
^e  winning  horses,  is  a  special  law  within 
N.  Y.  Pen.  Code,  ^862,  prohibiting  racing  for 
a  stake,  bet,  or  wager  except  as  allowed  by 
special  law.  People,  Lawrenee,  v.  FaUon 
(N.  Y.)  327 

4.  Proceedings  under  a  statute  which  is 
repealed  by  a  statute  which  bad  been  passed, 
but  had  not  gone  into  effect,  when  the  pro- 
ceedings were  commenced,  are  terminated  by 
such  repeal,  in  the  absence  of  any  saving 
clause.    Detroit  v.  Chapin  (Mich.)  891 

6.  The  repeal  or  amendment  of  a  statute 
by  a  subsequent  statute  so  far  as  their  provi- 
sions are  in  conflict  is  not  within  the  scope  of 
Ark.  Const,  art.  6,  §  28,  providing  that  no  law 
shall  be  amended  by  reference  to  its  title 
only,  but  that  the  part  amended  shall  be  en- 
acted and  published  at  length.  St,  Louie,  L 
M,  dS.E.  Oo,  V.  Paul  (Ark^)  604 

Notes  and  Briefs. 
Statutes;  in  pari  materia, 
87  L.  R.  A. 
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Right  of  the  Ezecatlve  to  den  a  blC  after 
the  adjoamment  of  the  leglsTative  bodies: 
— <L)  The  right  denied;  (EL)  the  right  sot- 
tained;  (III.)  whether  the  signiaff  isan  execu- 
tive or  legislative  act;  XIV.)  conclusion.     801 

STIPULATION.    See  EnoppEL,  6. 

STREET  RAILWAYS.  See  also  Cos- 
PORATiOES,  9;  EMTurENT  DoMAiH;  Evi- 
dence, 6,  19-21;  HiOHWATB,  2,  8;  Li- 
cense, 2;  Municipal  Cobporatioks,  5- 
7;  Negligence,  4. 

1.  In  crossing  a  street  railroad  the  rule  t» 
stop,  look,  and  listen  does  not  strictly  apply  as 
it  does  to  the  crossing  of  a  steam  railroad 
track.  BwrntiiUe  titreet  5.  Ch,  t.  Oentry 
(Ind.)  87& 

2.  A  man  driving  a  wagon  on  a  street-car 
track  on  the  left  side  of  a  bridge,  when  he  sees  a 
car  approaching  on  that  track  is  not  guilty  of 
contributory  negligence  in  turning  across  the 
right-hand  track,  although  he  knows  there  is  a 
car  approaching  on  that  track  behind  him  but  so 
far  away  that  he  can  safely  cross  if  it  is  going 
at  its  ordinary  rate  of  speed.^^specially  when 
the  bridge  is  so  narrow  that  he  cannot  pos- 
sibly turn  to  the  left.  Laufer  v.  Bridgeport 
Traction  Co,  (Conn.)  538 

8.  Running  an  electric  car  at  an  unusually 
rapid  rate  over  a  much- frequented  crossing 
when  the  usual  rate  of  travel  on  the  line  it 
from  12  to  14  miles  per  hour,  constitutes  neg- 
ligence which  is  little  less  than  wanton  and 
reckless  disregard  of  human  life.  EeantciUe 
Street  R.  Oo,  v.  Gentry  (Ind.)  878 

4.  The  right  to  consider  the  rate  of  speed 
of  electric  cars  reckless,  although  less  than  15 
miles  per  hour,  is  not  restricted  by  Conn.  Pub. 
Acto  1898,  chap.  169.  §  18,  which  confers 
power  on  local  authorities  to  regulate  the  speed 
of  such  cars,  with  the  restriction  that  a  greater 
rate  than  15  miles  per  hour  shall  not  be  al- 
lowed. Lattfer  t.  Bridgeport  Traction  Co. 
(Conn.)  588 

6.  The  right  which  an  electric  car  has  in 
a  highway  is  not  in  its  nature  higher  than  the 
right  of  other  travelers,  but  is  a  common  right 
with  the  others  in  the  exercise  of  which  the 
electric  car  and  the  other  traveler  shall  so  coo- 
duct  as  not  to  interfere  unreasonably  with  the 
Just  rights  of  each.  Id^ 

Notes  and  Briefs. 

See  also  Municipal  Corporations. 

Collision  of  car  with  fire  truck;  right  of  wav. 

52» 

Negligence  in^running  car;  injury  to  traveler 

on  highway.  '  534 

Negligence  of  passenger  in  crossing  track. 

87S 

SUBROGATION. 

Subrosation  to  the  first  vendor's  Hen  on 
a  lot  retaineo  by  the  original  purchaser  who- 
has  sold  another  lot  subject  to  that  lien  and 
then  transferred  the  purchase-money  note  se- 
cured by  a  second  vendor's  lien  cannot  be 
claimed  by  a  transferee  of  that  note  and  second 
lien  merely  because,  without  notice  to  him  and 
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after  the  maker  of  the  Dole  baa  become  IdsoIt- 
enl,  the  original  purchaser,  without  anv  fraud, 
has  by  croes  bill  on  foredoeure  of  the  nrsi  lien 
procured  the  exoneration  of  the  lot  he  still 
owns  by  the  sale  of  the  other  lot,  where  he  was 
not  personally  liable  on  the  note  which  he  had 
transferred  because  of  a  failure  to  make  proper 
demand  for  payment  SutehUon  t.  OruMer 
(Tenn.)  89 

SUBSCRIPTION.    See  Oontraotb,  1 

TAXES.  See  also  Constitittionai^  Law.  4, 
12;  Injxtnction,  8-10;  Judgmebt,  5;  Poll 
Tax;  Watkbs,  8. 

1.  The  test  as  to  where  the  right  to  Ux 
property  exists  is  its  place  of  location  and  use. 
Buck  ?.  MiUer  (Ind.)  885 

2.  Personal  property  used  in  a  business 
within  the  state  is  assessible  for  taxes,  even 
though  the  owner  may  claim  to  be  a  citizen  of 
and  domiciled  in  another  state.  Id. 

8.  Moneys  and  securities  retained  in  the 
state  in  the  business  of  buying  and  selline 
property,  including  bonds,  stocks,  notes,  ana 
mortgages,  and  in  making  loans  and  invest- 
ments, collecting  and  reloaning  from  year  to 
year,  are  subject  to  taxation  there  whether  the 
owner  is  domiciled  there  or  not  and  whether 
the  business  is  conducted  by  himself  or  an 
agent.  Id, 

4.  A  claim  of  nonresidents  to  distributive 
shares  of  the  property  on  final  settlement  will 
not  prevent  the  taxation  of  funds  in  the  hands 
of  a  receiver  of  a  mutual  benefit  assessment  so- 
ciety organized  under  the  laws  of  the  state,  as 
property  within  the  Jurisdiction  of  the  state, 
under  Ind.  Rev.  Stat.  18M,  ^  8410,  although 
the  funds  had  been  collected  in  other  states  in 
which  the  company  also  did  business,  and 
turned  over  by  orders  of  the  courts  to  tbe  In- 
diana receiver,  with  the  understanding  that  all 
holders  of  certificates  in  the  different  states 
should  be  ratably  paid  on  final  settlement 
Schmidt  V.  Failey  (Ind.)  449 

5.  A  vessel  duly  registered  in  the  port  to 
which  it  properly  belongs  is  primarilv  and  pre- 
sumptively taxable  at  such  port  only.  John- 
ton  V.  LeBary-Baya  Merchants  Line  (Fla.)  518 

6.  The  domidl,  for  purposes  of  taxa- 
tion, of  a  vessel  duly  registered  under  tbe  act 
of  Congress  regulating  the  registry  of  vessels 
and  the  record  of  bills  of  sale  ana  mortgages 
affecting  the  same,  is  the  port  where  the  vessel 
is  registered,  which  must  be  the  nearest  to  the 
place  where  the  owners  reside.  Id, 

7.  Vessels  owned  by  a  nonresident  corpo- 
ration, duly  registered  at  tbe  home  port  of  such 
corporation  in  full  compliance  with  the  acts  of 
Congress  regulating  tbe  registry  of  vessels,  and 
regularly  returned  for  assossment  and  taxation 
at  such  port,  are  not  taxable  in  Florida,  al- 
though they  are  employed  in  commerce  in  its 
waters  in  pursuance  of  the  usual  course  of 
dealing  with  such  vessels,  which  is  to  send 
them  wherever  the  most  profitable  service  can 
be  secured.  Id, 

8.  Water  power  cannot  be  assessed  for 
taxation  at  the  place  where  the  dam  is  situ 
ated,  if  the  power  is  used  elsewhere,  since  until 
it  is  applied  it  is  potential,  and  not  actual  in 
87  L.R  A 


such  sense  as  to  be  property  subject  to  taxa- 
tion.   Union  Water  Flower  Oo.  v.  Avbum  (Me.> 

851 
9.  The  water  in  a  mill  pond  cannot  be  re- 
garded as  property  for  the  purpose  of  taxation, 
apart  from  the  mill  that  uses  it,  but  it  may  in- 
directly become  the  subject  of  taxation  as  a. 
part  of  the  mill  property.  Id, 

10.  The  assessment  of  the  property  within 
the  state  of  an  express  company  at  its  true 
value,  although  this  is  more  than  the  value  of 
its  tangible  property  in  tbe  state  and  is  in  part 
due  to  the  fact  that  such  property  is  a  portion 
of  a  large  ''profit  producing  plant"  extending 
into  other  states,  is  not  unconstitutional.  Wells^ 
Faroe,  dt  Co'e  Eaepreee  v.  Oraitferd  County- 
(Ark.)  871 

11.  A  statute  for  the  taxation  by  railroad 
commissioners  of  the  property  of  express  com- 
panies and  other  corporations  will  not  be  alto- 
gether void  because  of  the  invalidity  of  a  pro- 
vision for  an  arbitrary  method  of  assessment, 
but  the  property  may  be  assessed  at  its  true-, 
value  in  obedience  to  the  higher  mandate  of 
the  Constitution.  Id.. 

18.  A  statute  arbitrarily  compelling  tho- 
board  of  railroad  commissioners  to  assess  the 
property  of  an  interstate  express  company  by 
taking  the  same  proportion  of  the  value  of  ita 
total  capital  stock  as  the  railroad  mileage  over 
which  it  does  business  in  the  state  bears  to  the 
total  miles  of  railroad  over  which  it  carries  on* 
its  business  would  be  beyond  the  power  of  the- 
legislature  where  part  of  its  business  outside 
the  state  is  carried  on  over  waterways,  and  not 
over  railroads,  as  it  would  in  effect  tax  the- 
company  for  property  not  situated  in  the  state. 

Id, 

18.  The  value  of  the  property  within  the- . 
state  of  an  express  company  doing  business  ia 
several  states  is  not  to  be  fixed  arbitrarily  under 
Ark.  Acts  1898,  p.  282,  ^^  1,  2.  at  the  proper- 
Uon  of  the  capital  stock  which  the  number  of 
miles  of  line  of  railway  employed  in  the  f-tate- 
bears  to  the  total  number  of  miles  of  railway 
employed,  except  when  there  is  no  evidence  to 
show  that  tbe  true  value  of  the  property  in  the- 
state  is  otherwise;  but  such  evidence  may  be> 
offered  by  the  company  and  must  be  received 
and  considered  by  the  board  for  the  purpose 
of  determining  the  true  value  of  the  property 
within  the  sute.  Id. 

14.  The  provisions  relating  to  the  increase 
of  ad  vtUorem  taxation  upon  property  within 
the  parishes  and  munidpaliiies  of  the  state, 
which  are  found  in  La.  Const,  arts.  209,  242. 
must  be  construed  together,  as  they  are  in  pari 
materia.  Oitieene  £  Taxpayen  of  De  SotO' 
Pariih  v.  WiUiams  (La.)  761 

15.  The  fact  that  a  taxpayer  named  other 
persons  to  whom  he  was  indebted  with- 
out giving  the  places  of  their  residence  doea 
not  Justify  the  listers  in  refusing  to  consider 
his  indebtedness  to  parties  whose  residence  is 
given.    ^Prague  v.  FUteher  (Vt.)  84a 

16.  Mere  error  in  the  finding  of  a  board  aa 
to  the  amount  of  an  assessment  is  not  ground 
for  interference  by  the  courts,  in  the  absence 
of  fraud  or  an  intentional  wrong  or  error  in 
tbe  method  of  assessment.  WSli,  Fargo,  <fr 
Oo/e  Bxpruty,  Orattford  County  (ArtX.    Sn 
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17.  An  assessment  officer  is  not  required  to 
go  outside  his  own  county  to  give  notice  to  any- 
one of  bis  intention  to  assess  omitted  property 
under  Ind.  Rev.  8Ut  1884,  %  8560.  Buck  t. 
MtUer  (Ind.)  885 

18.  The  lien  of  an  assessment  on  omitted 
property  under  the  Indiana  statute  can  be  re- 
leased only  by  payment  of  the  taxes,  and  fol- 
lows the  property  into  the  custody  of  executors, 
administrators,  trustees,  heirs,  or  devisees.  Id, 

NOTBB  AND  BBIEFS. 

Taxes;  contract  to  restrict  by  municipal  cor- 
poration. 446 

On  water  power.  651 

Unconstitutional  discrimination  as  to:  effect 
•of  indebtedness.  840 

What  property  subject  to.  872 

What  property  subject  to;  on  property  of 
-nonresident  885 

What  property  subject  to;  on  property  of 
^nonresidents;  on  funds  of  receivers.  443 

Where  ships  are  taxable:— In  general;  dif- 
'ferent  Jurisdictions  within  the  same  state;  ves- 
sels away  merely  on  a  voyage;  vessels  away  in- 
•  definitely;  what  is  home  port.  518 

'TENDER,    See  Inbubancb,  10. 

'TIMBER.    See  also  Contracts,  7,  & 
Notes  and  Briefs. 
Timber;  parol  sale  of;  right  to  cut         449 

'  TITLE.    See  Lbyt  and  Seizure,  8;  Real 
Property,  Notes  and  Briefb. 

'TOLLS.    See  also  Estoppel,  4. 

1.  Upon  the  expiration  of  the  charter  of  a 

'toll-road  company  its  road  becomes  a  public 
way,  at  least  if  the  corporation  has  only  an 
-easement  therein  and  does  not  own  the  fee, 

^-since  the  acceptance  of  the  franchise  to  con- 
struct the  road  constitutes  a  dedication  thereof 
to  the  public  subject  to  the  right  to  take  tolls. 
Tirginia  Canon  ToU  Road  Co.  v.  People,  Vivian 

•<Colo.)  711 

8.  An  implied  power  to  exact  tolls  in  or- 

'der  to  effectuate  the  object  of  the  creation  of  a 
corporation  formed  to  purchase  and  operate  a 
toll  road  does  not  exist  on  the  termination  of 
the  franchise  of  the  company  which  constructed 

*the  road.  Id. 

Notes  and  Briefs. 

Tolls;  right  to  take  without  a  franchise:— 
^<l.)  In  general;  (II.)  mills;  (III.)  ferries:  (a)  in 
general,  (b)  privileges  of  landowner;  (e)  termi- 
nation of  franchise;  (IV.)  canals  or  other  water- 
ways; (V.)  toll  roads  and  bridges:  (a)  in  gen- 
'eral;  (b)  termination  of  francbise;  (VI.)  fairs, 
markets,  and  sales;  (VII.)  port  charges.      711 

'  TRADEMARK.    See  Tradename,  Notes 
and  Briefs. 

'TRADENAME.    See  also  Injunction,  8. 

Any  right  or  ownership  in  a  tradename 
which    designates    an    orchestra   organized, 
i hired,  and  paid  by  the  leader,  deoends  upon 
•87  L.R.  A. 


the  personal  reputation  and  skill  of  the  leader, 
and  is  not  assignable.  Jfeuer  v.  The  FadetUt 
(Mass.)  731 

Notes  and  BRirara. 

Tradename;  in  name  of  organization;  decep- 
tion in.  782 

TRADE  TALK.    See  Fraud,  Notes  and 
Briefs. 

TREATY.    See  also   Descent   and  Dk- 
TRiBUTiON,  2,  Notes  and  Briefs. 

The  Federal  government  has  power  to 
enter  into  a  treaty  with  a  foreign  nation  the  ef 
feet  of  which  is  to  remove  the  disability  of 
aliens  to  inherit  property,  which  is  imposed 
by  the  laws  of  the  state  where  the  property  is 
situated.     Opel  v.  8houp  (Iowa)  583 

TRI  Ali.    See  also  Intoxicating  Liquors,  3 

1.  A  definition  of  the  term  "insane  de 
lusion"  is  properly  given  where  it  is  claimed 
that  the  will  was  the  result  of  such  a  delusion. 
Kimberly*$  Appeal  (Conn.)  861 

2.  An  instruction  defining  an  "insane  de- 
lusion" as  a  false  belief  for  which  there  is  no 
reasonable  foundation,  and  which  would  be 
incredible  under  the  given  drcumstanoes  to  the 
same  person  if  of  sound  mind,  and  concerning 
which  his  mind  is  not  open  to  permanent  cor- 
rections through  evidence  or  arguments,  is 
proper,— especially  where  the  law  on  the  sub- 
ject of  mental  capacity  is  fully  and  clearly 
given  by  other  instructions.  Id. 

8.  An  instruction  that  if  testator  became  es- 
tranged from  his  sister  "because  of  false  belief 
in  regard  to  her  conduct  and  feeling  toward  him 
the  will  would  be  invalid  is  properly  refused  as 
a  false  belief  is  not  necessarily  an  insane  de- 
lusion which  would  render  the  will  void.    Id. 

4.  An  instruction  that  plaintiff,  who 
claims  damages  from  a  physician  for  improp- 
erly bandaging  his  arm,  was  required  to  con- 
form to  all  reasonable  directions  of  the  physi- 
cian in  regard  to  it,  is  proper  where  defendant 
claims  that  bis  instructions,  if  followed,  would 
have  prevented  the  injury,  and  both  parties 
have  treated  this  question  as  in  issue.  whiU- 
eeU  V.  Hill  (Iowa)  830 

6.  The  care  exercised  by  a  night  patrol- 
man, whose  duty  it  is  to  turn  electricity  on  to 
light  wires  if  it  has  been  left  turned  off  by  trim- 
mers, when  he  turns  it  on,  not  knowing  that  it 
has  been  turned  off  because  the  insulation  has 
been  burned  off  by  lightning,  is  a  question  for 
the  jury.  Willeyr.  Boeton  EUetrie  Light  Oo. 
(Mass.)  723 

6.  Negligence  in  failing  to  cut  the  electrio- 
light  wires  running  into  a  cut-out  box  on  a 
pole,  when  the  insulation  is  burned  off  )sj 
lightning,  and  leaving  them  so  that  a  night 
patrolman,  in  ignorance  of  their  condition, 
may  be  injured  by  turning  on  the  electricity, 
as  it  is  his  duty  to  do  when  it  has  been  left 
turned  off  by  trimmers,  is  a  question  for  the 
jury.  Id. 

7.  The  question  is  for  the  Jury  whether  or 
not  the  rules  of  a  railroad  company  for  the 
running  of  trains  were  adequate  to  avoid  a  col- 
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lision  between  two  trains  running  off  Ume, 
which  reeulted  in  an  Injury  for  which  suit  is 
brought.  Sprague  t.  New  York  d  N,  E.  E,  Co. 
<Conn.)  688 

8.  The  Jury  must  decide  whether  or  not  a 
Tecoverj  should  be  permitted  on  behalf  of  the 
driver  of  a  fire  truck  injured  by  a  collision 
with  a  street  car  at  a  crossing,  where,  allbough 
be  was  negligent  in  approaching  the  crossing 
without  hayiDff  his  horses  under  control,  the 
evidence  is  conniciing  as  to  whether  or  not  the 
car  could  have  been  stopped  in  time  to  avoid 
•the  collision,  or  a  prudent  man  would  have 
been  justified  in  expecting  that  it  would  be 
stopped  in  view  of  the  fact  that  the  fire  truck 
bad  the  right  of  way.  Oarrity  v.  Detroit 
Oilixene  Street  R,  Co.  (Mich.)  629 

9.  A  request  for  instructions  is  properly 
•  •denied  where  there  is  no  evidence  to  show  the 

facts  OD  which  the  instructions  are  based. 
Sprague  v.  FUteker  (Yt!)  840 

Notes  and  Brisfs. 

Trial;  question   for  jury  as  to  negligence. 

726 

Question   for   Jury  aa  to  right  to  rely  on 

fraudulent  statements.  618 

'TROVER,    See  Cabribb8»  8. 

TRUSTS.    See  also  Estoffbl,  1-8;  Mobt- 
OAOB;  9,  8;  Wills,  2-4. 

1.  The  .mere  expectation  by  testator  that 
the  legatee  will  dispose  of  the  property  in  ac- 
cordance with  his  known  wishes  does  not  sub- 
ject an  absolute  legacy  to  a  secret  trust,  in  the 
absence  of  any  promise,  express  or  implied, 
by  the  legatee.  Amheret  College  y.  Bitch  (N. 
T.)  805 

2.  The  active  cooperation  by  a  legatee  in 
the  making  of  an  absolute  legacy,  or  his  silent 
acquiescence  therein  with  knowledge  that  the 
testator  expects  he  will  apply  the  legacy  to  a 
purpose  indicated  by  him,  um  the  same  eifect 
us  an  express  promise  for  the  purpose  of  ere- 
atiog  a  secret  trust  for  the  disposition  of  the 
'property  in  accordance  with  the  testator's 
wishes.  Id. 

8.  Releases  or  assignments  by  the  widow 
-and  next  of  kin,  of  all  their  rights  under  N. 
Y.  act  1860,  forbidding  one  having  a  wife  to 
will  to  benevolent  and  literary  corporations  or 
dissociations  more  than  one  half  his  estate  after 
-pavment  of  debts,  to  the  residuary  legatees  as 
individuals,  executors,  trustees,  and  as  repre- 
-sentatives  of  the  donees  in  a  deed  of  gift  by 
which  the  residuary  legatees  have  attempted 
to  divert  the  residuary  estate  from  institutions 
within  the  purview  of  the  statute,  in  whose 
'favor  a  secret  trust  is  raised  by  law  because  of 
the  testator's  reliance  on  the  promise  of  the 
legatees  to  distribute  the  property  among 
nbem,  to  institutions  of  their  own  choice,— 
inure  solely  to  the  former  institutions  and  re- 
move the  obstacles  furnished  by  the  statute  to 
Hhe  enforcement  of  the  trust.  Id, 

4.  One  holding  the  title  to  real  estate  in 
nrust  for  another  is  not.  upon  selling  the  land, 
bound  to  search  the  records  for  liens  against  the 
true  owner  before  paying  over  the  proceeds  to 
.liim,  in  order,  to  avoid  the  risk  of  being  com- 
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polled  to  account  for  the  proceeds  a  second 
time  to  his  judgment  creditors.  Bart»  y.  Paff 
(Wis.  848 

Notes  akd  BBiBFa 

Trust;  fiduciary  relations  as  affecting  reli- 
ance on  fraudulent  statement.  613 

To  evade  statute;  in  gift  apparently  absolute 
by  wiU.  813 

VACCINATION.      See    Schools,   2,   8, 
Notes  and  Bbiefb. 

VARIANCE.    See  Appeal  and  Ebbob,  18. 

VENDOR  AND   PURCHASER.     See 

also  Insubancb,  16;  Judgment,  9;  Sub- 

BO0ATION. 

One  who,  upon  receiving  a  conveyance 
of  real  estate,  assumes  a  portion  of  an  encum- 
brance thereon,  is,  in  case  the  entire  land  is 
sold  to  pay  encumbrances,  entitled  to  credit 
for  the  amount  which  his  land  pays  upon 
other  encumbrances,  in  case  he  is  charged  at 
the  suit  of  the  grantor  with  the  amount  which 
he  agreed  to  pay.    Law  y.  Turpie  (Lad.)  888 

Notes  and  Bbiefs. 
See  also  Insubanob;  Mobtgagb. 
Vendor  and  purchaser;  fraud  in  contract  of, 
see  Fbaud. 

VOTERS  AND  ELECTIONS. 

1.  The  privilege  of  voting  is  not  an  in- 
herent or  natural  right  which  exists  in  the 
absence  of  coostitutional  and  legislative  grant, 
and  which  such  grant  merely  limits  or  re- 
stricts, but  it  is  a  right  which  does  not  exist 
except  as  it  is  given  by  the  Constitution  and 
written  laws.     Gougar  v.  Timberlake (Ind.)  644 

3.  Failure  to  negative  the  right  of  female 
citizens  to  vote  by  any  express  provision  does 
not  leave  them  such  right  under  Ind.  Ck>nst. 
art.  2,  g  2,  which  eives  the  right  in  express 
terms  to  *'male"  citizens.  Id. 

8.  The  right  to  vote  is  not  conferred  upon 
women  bv  the  l4th  Amendment  to  the  Federal 
Constitution. 

4.  A  majority  of  the  propertv  taxpayers 
actually  present  and  voting  at  an  election,  and 
not  necessarily  a  majority  of  all  who  are  en- 
titled to  vote,  is  required  by  La.  Const,  art 
242,  in  order  to  authorize  sp^al  taxes  in  aid 
of  public  improvements.  Citieens  d  Taxpayerg 
of  be  Soto  Parish  v.  Williame  (La.)  761 

5.  All  qualified  property  taxpayers  who 
absent  themselves  from  an  election  duly  called 
are  presumed  to  consent  to  the  expressed  will 
of  the  majority  of  those  voting,  unless  the  law 
providing  for  the  election  otherwise  declares. 

Notes  and  Bbiefs. 

Constitutional  right  to  vote;  right  of  women 

to  vole.  646 

Majority  vote.  762 

WAGES.    8ee  Assignment.  6^  t 
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WABEHOU8EMEH. 

Bo-called  storage  wamnU  Inaed  bj  a 
furnace  company  which  is  not  in  the  ware- 
housing or  storage  bustneis,  for  pig  iron  in  its 
yard,  do  not  constitute  negotiable  warebonse 
certUlcates,  although  tbcy  are  in  the  usual 
form  thereof.     QeUfu9B  ▼.  Oorrigan  (Wis.)  IW 

NoTBB  AND  BBmrs. 

Warehousemen;  effect  of  storage  receipts; 
transfer  of  receipts.  169 

WARRANTY.    See  Salb. 

WATERS.    Bee  also  Taxes,  8,  9. 

1.  A  lessee  of  a  water  power  has  no  other 
or  greater  rights  in  respect  to  the  accumulation 
of  water  than  his  lessor  possessed.  Bmiih  ▼. 
r^ufnaiu  (Wis.)  286 

2.  The  artificial  state  or  condition  of  flow- 
ing water,  founded  upon  prescription,  becomes 
a  substitute  for  the  natural  cohdition  pre- 
viously existing,  and  from  it  arises  a  right  on 
the  part  of  those  interested  to  have  the  new 
condition  maintained.  Id, 

8.  Owners  of  the  shore  of  a  lake  main- 
tained at  an  artificial  level  until  the  owner  of 
a  dam  has  acquired  a  prescriptive  right  to  its 
maintenance,  while  it  has  benefited  the  ripar- 
ian owners  by  covering  swampy  shores  and 
giving  tbem  good  banks  suitable  for  summer 
resorts,  and  they  have  improved  their  property 
for  such  use  at  great  expense,  relying  on  the 
continuance  of  the  hieber  level  of  the  lake,  have 
an  easement  on  their  part,  and  may  prevent 
the  proprietor  of  the  dam  from  reducing  the 
Iske  level  to  their  in  jury,— at  least  so  long  as  he 
does  not  abandon  or  surrender  his  easement  to 
maintain  the  lake  above  its  natural  level.    Id. 

4.  A  liabilitv  in  respect*to  transactions  or 
considerations  alreadv  past  Is  imposed  on  the 
people  of  a  city  in  violation  of  Mont.  Const, 
art.  15,  §  18,  by  a  statute  which  allows  a  dty 
to  acquire  a  water  plant  only  by  purchase  from 
private  parties,  if  it  has  already  made  a  con- 
tract or  given  a  franchise  for  a  water  supply 
to  be  furnished  by  private  parties.  Helena 
Contol.  Water  Oo.  v.  HUeU  (Mont)  412 

6.  A  statute  allowing  a  city  or  town  to  ac- 
quire a  water  plant  only  by  purchasing  one 
from  private  parties,  if  it  has  given  them  a 
contract  or  franchise  for  a  water  supply,  is  in 
violation  of  Mont.  Const,  art.  12,  §  4,  prohibit- 
ing the  legislature  to  levy  taxes  upon  inhabit- 
ants or  property  of  a  municipality  for  munic- 
ipal purposes.  Id, 

6.  The  assessment  of  water  rates  to  tenants 
in  some  instances  under  an  express  agreement 
with  the  owner  of  the  premises  that  he  would 
pay  if  the  tenants  were  delinquent,  when' this 
was  done  by  the  superintendent  without  any 
express  authority  of  th^  board  of  commis- 
sioneis.  does  not  bind  the  board  to  deal  with 
tenants  instead  of  owners  of  buildings.  KeUey 
V.  Board  of  Fire  dk  W,  Comn.  (Mich.)       675 

7.  The  duty  of  furnishing  water  separately 
to  each  tenant  of  a  building,  and  collecting  rates 
from  each  as  a  separate  consumer,  cannot  be  im- 
posed by  the  owner  of  the  premises  on  the  board 
of  water  commissioners  by  furnishing  at  his 
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own  expense  for  each  room  sbnt^fls  with  lock* 
and  key«k  and  then  tendering  the  k^s  to  the 
commissioners,  where  the  municipal  chmrter 
provides  for  furnishing  water  to  the  owners  or 
occupants  of  the  houses  and  other  buildings, 
while  the  rtiles  and  regulations  provide  for 
dealing  with  owners,  and  not  withtenantu  Id, 

8.  Rents  charged  for  water  actually  uaed 
are  not  taxes  so  as  to  entitle  persona  against 
whom  they  are  charged  to  notice  and  an  oppor- 
tunity to  be  heard  before  the  rates  are  eatab- 
lished.  SiOman  v.  Tonken  Water  Oomre. 
(N.  Y.)  827 

9.  An  application  to  be  supplied  with 
water  under  the  rates  and  subject  to  the  rales, 
regulations,  and  ordinances  of  the  board  of 
water  commissioners  of  a  given  dty,  consti- 
tutes an  express  consent  by  the  applicant  to 
pay  the  rates  charged  for  water.  Id.' 

10.  Charging  a  less  water  rate  where  a 
large  amount  of  water  is  used  than  where  a 
small  quantity  is  consumed  is  not  unreason- 
able. Id. 

NOTBB  AHD  BrIEFSL 

Waters;  compelling  supply  of;  public  trust 
in  supply.  877 

Water  rents  as  taxes;  assent  to  them.      827 
Riparian  rights;  right  of  flowage;  prescrip- 
tion in  artificial  condition  of  waters.  88$ 

WILLGL  See  also  De8Ceht  and  Dibxribu- 
TiON.  8;  Ebtoffbl,  1;  Evidencb,  7,  b,  26; 
TBU8T8,  1,  2. 

1.  A  will  is  not  revoked  by  the  execution 
of  a  subsequent  one  containing  no  clause  of 
revocation,  either  at  common  law  or  under  a 
statute  providing  that  no  will  shall  be  revoked 
unless  by  some  other  writing  executed  as  a. 
will,  but  it  may  be  revived  by  the  destruction 
of  the  latter.     Cheever  v.  North  (Mich.)       561 

2.  The  law  will  raise  a  secret  trust  where  a. 
testator  was  induced  either  to  make  an  abso* 
lute  legacy  or  not  to  change  one  already  made, 
by  a  promise,  express  or  implied,  by  the  lega- 
tee to  devote  the  property  to  definite  lawful 
purposes  indicated  by  him.  Amheret  Cbllege 
V.  Riteh  (N.  Y.)  5J& 

8.  A  secret  trust  which  cannot  be  diverted 
to  institutions  chosen  by  the  residuary  legatees 
is  raised  by  law  in  favor  of  the  literal;^  and 
benevolent  institutions  named  as  ceetuu  que 
truei  in  the  residuary  bequest  to  the  executors 
in  trust  in  the  will  as  originally  execute^,  and 
of  another  institution  named  in  a  memorandum 
made  by  the  testator,  where  he  signed  a  paper 
of  the  same  date  as  the  will,  which  in  effect  re- 
quested his  heirs  not  to  take  advantage  of  N. 
Y.  Laws  1860,  forbidding  one  leaving  a  wife 
to  will  more  than  one  hall  his  estate  after  pay- 
ment of  debts  to  such  institution,  and  subse- 
quently revoked  the  residuary  bequest,  and 
gave  the  residuum  absolutely  to  the  executors- 
as  individuals,  at  the  same  time  delivering  to 
one  of  them  a  memorandum  stating  that  he  had 
made  tbem  residuary  legatees  in  the  confidence 
that  they  would  carry  out  his  intention  as  ex- 
pressed in  his  will,  and  expressing  the  hope 
that  they  would  protect  his  estate  by  will  or 
otherwise  against  the  death  of  either  of  them 
before  iu  settlement,  an|PtJb«j>,pn>mised  to- 
igitized  t 
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observe  bis  wisbes  as  ezpreiaed  fberein  and  in 
a  later  memorandum  in  wbicb  the  additional 
institution  was  named;  and  there  was  no  change 
of  purpose  bv  him  as  to  the  benefidariM. 
though  at  different  times  he  contemplated 
changes  in  tlie  manner  of  accomplishing  his 
purpose,  and  did  add  another  executor  and 
residuary  legatee.  Id. 

4  A,  secret  trust  raised  by  law  because  of 
the  tesUtor's  reliance  on  the  promise  of  the 
legatees  in  an  absolute  legacy  to  distribute  the 
property  among  certain  luerary  and  benevolent 
nstitutions,  which  is  a  manifest  evasion  of  N. 
r.  act  1860,  forbidding  one  having  a  wife  to 
will  more  than  one  half  his  estate,  after  pay- 
ment of  debts,  to  institutions  of  either  of  those 
classes,— is  within  the  prohibition  of  the  stat- 
ute: and  the  trust  cannot  be  enforced  until  the 
rights  derived  therefrom  have  been  lawfully 
extinguished,  notwithstanding  that  the  trust 
acts  upon  the  fund  after  it  reaches  the  hands 
of  the  legatees,  and  not  on  the  will.  Id, 

5.  Only  the  persons  named  in  the  act  and 
those  benefited  through  them  can  invoke  N. 
Y.  act  1860.  providing  that  no  person  having  a 
husband,  wire,  child,  or  parent  shall  devise  or 
bequeath  to  any  benevolent,  charitable,  liter- 
ary, scientific,  religious,  or  missionary  society, 
association,  or  corporation,  in  trust  or  other- 
wise, more  than  one  half  of  the  estate  after  the 
payment  of  debts;  and  that  such  devise  or  be- 
quest shaU  be  valid  to  the  extent  of  one  half 
and  no  more;  and  such  persons  may  waive 
their  rights  thereunder,  as  the  statute  is  not  a 
mortmain  act.  Id. 

6.  Testator's  sister  will  not  take  one  half 
of  his  property  upon  the  death  of  his  widow 
without  remarrying,  under  a  will  that  gives  the 
widow  the  use  of  the  property  so  long  at  she 
remains  testator's  widow,  and  in  case  she  re- 
marries gives  one  half  the  estate  to  the  widow 
and  one  half  to  the  sister,  without  any  pro- 
Tision  for  such  division  in  case  of  the  death  of 
the  widow  without  remarrying.  OpH  t.  8/uyup 
)Iowa)  588 

7.  A.  condition  in  a  devise  to  a  widow,  that 
her  remarriage  shall  terminate  her  estate,  is 
valid.    Berd  v.  Catron  (Tenn.)  781 

Notes  ahd  Bbiefb. 
Wills;  extrinsic  or  secret  trust  in  devise.  812 
Bevocation  of  will  by  subsequent  will,  and 
revival  of  former  by  destruction  of  the  latter: 
— (I.)  General  rules  as  to  wills  proper:  (a)  revo- 
cation by  oral  will;  (b)  express  revocation  by 
written  will:  (1)  in  general;  (8)  conditions 
which  will  not  defeat  the  clause;  (e)  implied 
revocation  by  other  will:  (1)  mere  execution  of 
later  will;  (2)  use  of  words  "last  will"  not  alone 
flufflcient;  (8)  inconsistent  disposition:  (a)  as  to 
the  entire  estate;  (&)  as  to  part  pro  ianto;  (i) 
revocation  not  prevented  by  matter  outside  ttie 
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will:  (6)  revocation  not  prevented  by  death  be- 
fore execution;  (6)  rule  as  to  holographic  wills; 
(7)  effect  of  the  *'wills  act;"  (11.)  modification 
of  the  genera]  rules:  (a)  when  later  will  comple- 
ments the  former:  (1)  rule  as  to  property;  (2) 
rule  as  to  executors;  (P)  when  two  wills  bear 
the  same  date;  (e)  when  two  wills  have  no 
dates;  (d)  when  later  win  disposes  of  a  differ- 
ent estate;  (1)  estate  in  fordgn  country;  (2) 
estate  held  under  a  power;  («)  when  later  will 
valid  as  to  chattels  only:  (1)  English  rule;  (2) 
American  rule;  (/)  when  later  will  invalid;  (g) 
when  later  will  lost  or  stolen;  (IH)  rule  ap- 
plied to  oodidl:  (a)  as  to  express  revocation; 
(b)  as  to  implied  revocation:  (1)  limitation  of 
the  rule:  (2)  rule  applied  to  prior  codicil;  (8) 
rule  appliea  to  entire  estate;  (4)  rule  applied  to 
executors;  (5)  revocation  not  prevented  by 
matter  outside  the  codidl:  («)  codicil  to  earlier 
will  revokes  later  will;  (lY.)  revival  of  former 
will:  (a)  by  mere  destruction  of  the  latter:  (1) 
after  implied  revocation;  (2)  after  express  revo- 
cation; {b)  presumption  and  proof  of  intention; 
(e)  effect  ox  statutes;  (d)  by  destruction  of  re- 
voking codicil;  (V.)  revival  of  former  codicil. 

661 

WIRES.     See  Euktbioal  Uasa  ahd  Ap- 

PLIAN0B8. 

WITCHCRAFT. 

Notes  akd  Briefs. 
Witchcraft;  belief  in,  as  insane  delusion.  272 

WITNESSES. 

1.  On  the  cross-examination  of  a  witness 
testifying  as  an  expert,  for  the  purpose  of  test- 
ing his  skill  and  accuracy,  counsel  may  ask 
him  hypothetical  questions  pertinent  to  the  in- 
quiry, assuming  facta  having  no  foundation  in 
Uie  evidence.  WHiianu  v.  Great  Northern  B, 
Co.  (Minn.)  192 

2.  One  who  from  insanity  or  imbecility 
cannot  comprehend  the  obligation  of  an  oath, 
or  understand  and  intelligently  answer  the 
questions  put  to  him  by  the  court  on  toirdire, 
is  incompetent  to  testify  under  Neb.  Code  Civ. 
Proc.  g  828.    State  v.  Meyere  (Neb.)  428 

Notes  and  Bbibvs. 

Witnesses;  effect  of  Insanitv  on  competency 
of  witness:— (L)  The  general  rule;  (IL)  by 
whom  and  how  determined;  (III.)  presump- 
tion and  burden  of  proof;  (lY.)  evidence  to 
establish;  (Y.)  effect  of  inquisition,  confine- 
ment, etc.;  ryi.)  effect  in  cases  of  subsequent 
insanity;  (YlL)  effect  of  insanity  of  adverse 
party.  428 

WOMEH.    Sm  Yotebs  amd  S&iOTioiii^ 
9,  8* 
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L.  R.  A,   CASES   AS   AUTHORITIES. 


OASES  IN"  37  L.  R,  A. 


37  L.  R.  A.  33,  HARDY  v.  SHEDDEN  CO.  24  C.  C.  A.  261,  47  U.  S.  App.  362,  78 

Fed.  610. 
Iirkeifc  relation  of  master  and  servant  exists. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  y.  Berry,  152  Ind.  612,  46  L.  R.  A.  48, 
53  N.  £.  416,  holding  railroad  liable  for  negligence  of  employees  while  running 
train  over  another's  tracks. 

Cited  in  footnotes  to  Murray  v.  Dwight,  48  L.  R.  A.  673,  which  holds  servant  ' 
of  truckman  unloading  goods  at  warehouse,  not  fellow  servant  of  warehouseman's 
servants;  Swackhamer  v.  Johnson,  54  L.  R.  A.  625,  which  holds  hirer  of  worKmen 
furnished  to  third  person  not  liable  for  their  trespass  in  cutting  stranger's  timber ; 
Channon  v.  Sanford  Co.  41  L.  R.  A.  200,  which  denies  liability  of  manufacturer 
of  ornamental  decorations  for  injury  to  servant  by  fall  of  staging  erected  at 
servant's  request  by  employee  of  builder;  Gagnon  v.  Dana,  41  L.  R.  A.  389,  which 
denies  liability  of  gratuitous  lender  of  brackets  for  injury  to  borrower's  servants 
from  unknown  defect;  Brady  v.  Chicago  &  G.  W.  R.  Co.  57  L.  R,  A.  712,  which 
holds  employees  of  depot  company  not  employees  of  railroad  company  operating 
train  through  former's  yard;  Stewart  v.  California  Improv.  Co.  52  L.  R.  A.  205, 
which  holds  owner  of  steam  roller  liable  for  engineer's  neglect  to  warn  travelers 
though  roller  hired  by  city. 

Cited  in  notes  (50  L.  R.  A.  419,  462)  on  what  servants  are  deemed  to  be  in 
same  common  employment  apart  from  statutes,  where  no  questions  as  to  vice  prin- 
cipalship  arise;  {46  L.  R.  A.  35,  57,  88,  122)  on  right  of  servant  to  recover  dam- 
ages from  persons  other  than  his  master  for  injuries  received  in  performance  of 
his  duties;  (47  L.  R.  A.  194-196)  on  volenti  non  fit  injuria,  as  a  defense  to 
actions  by  injured  servants. 

37  L.  R.  A.  86,  SYLVESTER  BLECKLEY  CO.  ▼.  ALEWINE,  48  S.  C.  308,  26 
S.  £.  600. 

37  L.  R.  A.  89,  HUTCHISON  v.  CRUTCHER,  98  Tenn.  421,  39  S.  W.  725. 
Snfllclencj-  of  presentntent. 

Distinguished  in  Jackson  v.  McTnnis,  33  Or.  532,  43  L.  R.  A.  129,  cited  in  foot- 
note p.  128,  72  Am.  St.  Rep.  755,  54  Pac.  884,  holding  demand  on  receiver  pendente 
lite  of  insc»lvent  bank  insufficiejit  to  bind  indorser  of  certificate  of  deposit  issued 
by  bank. 
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37  L.  R.  A.  94,  TEXAS  &  P.  R.  CO.  v.  SCOTT,  23  C.  C.  A.  424,  ^1  U.  S.  App.  624, 

77  Fed.  726. 
Adverse  poaseaalon  of  rlgrht  of  way. 

Second  appeal,  Scott  v.  Texas  &  P.  R.  Co.  36  C.  C.  A.  285,  94  Fed.  342,  holding 
adverse' possession  of  portion  of  right  of  way  on\y  immaterial  where  title  acquired 
by  contract;  Louisville  &  N.  R.  Co.  v.  Smith,  63  C.  C.  A.  3,  128  Fed.  3,  holding 
prescriptive  right  of  way  acquired  by  construction,  with  owner's  permission,  and 
subsequent  continuous  use,  of  track  for  forty  years. 

Contract  to  maintain  railroad  depot. 

Cited  in  Beasley  v.  Texas  &  P.  R.  Co.  53  C.  C.  A.  437,  115  Fed.  955,  denying 
specific  performance  of  contract  restricting  location  of  railway  stations;  Beasley 
V.  Texas  &  P.  R.  Co.  191  U.  S.  497,  48  L.  ed.  276,  24  Sup.  Ct.  Rep.  164,  refusing 
to  restrain  construction  of  depot  in  violation  of  agreement  by  prior  owner  of 
road,  when  public  interests  are  involved;  Lucas  v.  New  York,  N.  H.  &  H.  R.  Co. 
64  C.  C.  A.  640,  130  Fed.  438,  holding  railroad  company  relieved  from  maintaining 
entrance  to  depot  grounds  as  agreed,  by  reason  of  change  in  grade  by  munici- 
pality; Willson  V.  Winchester  &  P.  R.  Co.  41  C.  C.  A.  218,  99  Fed.  644,  raising, 
without  deciding,  question  whether  railroad  liable  for  failure  to  continue  depot 
established  in  consideration  of  conveyance. 

Cited  in  footnotes  to  Lyman  v.  Suburban  R.  Co.  52  L.  R.  A.  645,  which  sustains 
condition  in  grant  of  right  of  way  for  maintenance  of  depot  on  land  conveyed; 
Reed  v.  Johnson,  57  L.  R.  A.  404,  which  holds  agreement  to  convey  interest  in 
land  for  services  in  securing  location  of  depot  where  grantee  has  agreed  to  divide 
profits  with  certain  officials  of  road,  invalid. 

37  L.  R.  A.  98,  OXSHEER  v.  NAVE,  90  Tex.  568,  40  S.  W.  7. 
Offaettlngr  Indebtedneaa  agralnat  share  of  heir  or  devlaee. 

Cited  in  Boyer  v.  Robinson,  26  Wash.  121,  66  Pac.  119,  holding  that  judgment 
creditor  acquires  no  lien  against  devisee's  interest  in  realty  until  indebtedness  to 
estate  satisfied. 

Disapproved  in  Russell  v.  Smith,  115  Iowa,  263,  88  N.  W.  361,  holding  debt 
owed  by  heir  to  decedent  not  lien  against  share  until  reduced  to  judgment. 

37  L.  R.  A.  103,  HOLDEN  v.  HARlrY,  14  Utah,  71,  46  Pac.  75J. 
AflSrmed  in  169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383. 
Statutory  reamlatlon  of  labor. 

Cited  in  State  v.  Sopher,  25  Utah,  324,  60  L.  R.  A.  471,  95  Am.  St.  Rep.  845, 
71  Pac.  482,  sustaining  statute  forbidding  barbers  to  exercise  trade  on  Sunday. 

—  Llntltatlon  of  honra  of  labor. 

Followed  in  State  v.  Holden,  14  Utah,  97,  37  L.  R.  A.  110,  footnote  p.  108, 
46  Pac.  1105,  and  Short  v.  Bullion-Beck  &  C.  Min.  Co.  20  Utah,  26,  45  L.  R,  A. 
604,  footnote  p.  603,  57  Pac.  720,  sustaining  eight-hour  law  for  miners,  smelters, 
and  refiners. 

Cited  in  Com.  v.  Beatty,  15  Pa,  Super.  Ct.  17,  and  Wenham  v.  State,  65  Neb. 
404,  58  L.  R.  A.  829,  footnote  p.  825,  91  N.  W.  421,  sustaining  statute  limiting 
hours  of  work  of  women  in  certain  employments. 

rit/»/1  in  footnotes  to  Fiske  v.  PwinlR.  !y2  L.  R,  A.  291.  which  holds  void,  restrlc- 
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tion  of  hours  of  labor  on  city  contracts  to  eight  hours  per  day;  Cleveland  v.  Cle- 
ments Bros.  Constr.  Co.  59  L.  R.  A.  775,  which  holds  void,  act  limiting  to  eight 
hours  a  day  work  of  laborers  on  public  contract;  Re  Dal  ton,  47  L.  R.  A.  380,  which 
sustains  eight-hour  law  applicable  only  to  employees  of  state,  municipality,  or 
subdivision  of  state;  Re  Ten-Hour  Law,  61  L.  R.  A.  612,  which  sustains  limitation 
to  ten  hours  a  day,  work  of  street  railway  employees;  State  v.  Buchanan,  59 
L.  R.  A.  342,  which  sustains  prohibition  against  employment  of  women  more  than 
ten  hours  a  day  in  certain  establishments. 

Distinguished  in  Re  Morgan,  26  Colo.  432,  47  L.  R.  A.  60,  footnote  p.  52,  77 
Am.  St.  Rep.  269,  58  Pac.  1071,  holding  void,  eight-hour  law  applying  to  smelters. 

ClMM  lefflslatlom. 

Cited  in  Nashville,  C.  &  St.  L.  R.  Co.  v.  Taylor,  86  Fed.  185,  holding  provision 
for  assessment  of  railroads  by  state  board,  without  privilege  of  equalization, 
illegal. 

Cited  in  footnote  to  Chicago,  W.  &  V.  Coal  Co.  v.  People,  48  L.  R,  A.  554,  which 
sustains  statute  for  inspection  of  mines  at  cost  of  mine  owners. 

37  L.  R.  A.  108,  STATE  v..  HOLDEN,  14  Utah,  96,  46  Pac.  1105. 

Affirmed  in  169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383. 
Statutory  limitation  of  honra  of  labor. 

Cited  in  Com.  v.  Beatty,  15  Pa.  Super.  Ct.  17,  and  Wenham  v.  State,  65  Neb. 
404,  58  L.  R.  A.  829,  footnote  p.  825,  91  N.  W.  421,  sustaining  statute  limiting 
hours  of  work  of  women  in  certain  employments;  Re  Morgan,  26  Colo.  432,  47 
li.  R.  A.  60,  footnote  p.  52,  77  Am.  St.  Rep.  269,  58  Pac.  1071,  holding  void,  eight- 
hour  law  applying  to  smelters. 

Cited  in  footnotes  to  Short  v.  Bullion,  B.  &  C.  Min.  Co.  45  L.  R.  A.  603,  which 
sustains  eight-hour  law  for  miners,  smelters,  and  refiners;  Holden  v.  Hardy,  37 
L.  R.  A.  103,  which  sustains  act  prohibiting  employment  in  underground  mines 
for  more  than  eight  hours  per  day;  Re  Dalton,  47  L.  R.  A.  380,  which  sustains 
eight-hour  law  applicable  only  to  employees  of  state,  municipality,  or  subdivision 
of  state;  Cleveland  v.  Clements  Bros.  Constr.  Co.  59  L.  R.  A.  775,  which  holds 
void,  act  limiting  to  eight  hours  a  day  work  of  laborers  on  public  contract;  Fiske 
V.  People,  52  L.  R.  A.  291,  which  holds  void,  restriction  of  hours  of  labor  on  city 
contracts  to  eight  hours  per  day;  Re  Ten-Hour  Law,  61  L.  R.  A.  612,  which  sus- 
tains limitation  to  ten  hours  a  day,  work  of  street  railway  employees;  State  v. 
Buchanan,  59  L.  R.  A.  342,  which  sustains  prohibition  against  employment  of 
women  more  than  ten  hours  a  day  in  certain  establishments;  Chicago,  W.  &  V. 
Coal  Co.  V.  People,  48  L.  R.  A.  554,  which  sustains  statute  for  inspection  of  mines 
at  cost  of  mine  owners. 

37  L.  R.  A.  Ill,  STATE  ex  rel.  AMSTERDAMSCH  TRUSTEES  KANTOOR  v. 
SUPERIOR  COURT,  15  Wash.  668,  55  Am.  St.  Rep.  907,  47  Pac.  31. 

Followed  without  discussion  in  15  Wash.  701,  47  Pac.  1103. 

JarlMdlctlon  of  TVaBhlngrton  anpreme  court. 

Cited  in  Re  Waugh,  32  Wash.  53,  72  Pac.  710,  denying  supreme  court  jurisdic- 
tion of  disbarment  proceedings. 
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-—  To  Issiie  "mrrlt  of  prohibition. 

Cited  in  Winsor  v.  Bridges,  24  Wash.  542,  64  Pac  780,  holding  Bupreme  court 
without  original  jurisdiction  to  issue  writ  of  prohibition  against  ill^;al  action  of 
state  land  commissioners. 

37  L.  R  A.  115,  WASHINGTON  BANK  v.  FIDELITY  ABSTRACT  &  SECURITY 
GO.  15  Wash.  487,  65  Am.  St.  Rep.  902,  46  Pac.  1036. 

37  L.  R.  A.  116,  STATE  v.  HAYES,  98  Iowa,  619,  60  Am.  St.  Rep.  219,  67  N.  W. 

673. 
Larceny  of  property  fonnd. 

Cited  in  State  v.  Nordman,  101  Iowa,  452,  70  N.  W.  621,  holding  finder  appro- 
priating property  guilty  of  larceny. 

Cited  in  notes  (37  L.  R.  A.  123)  on  rights  and  liabilities  of  finder  of  property; 
(52  L.  R.  A.  139)  on  larceny  of  money  or  property  delivered  by  mistake. 

37  L.  R.  A.  127,  MILWAUKEE  MASONS'  &  BUILDERS'  ASSO.  v.  NIEZEROW- 

SKI,  95  Wis.  129,  60  Am.  St.  Rep.  97,  70  N.  W.  166. 
Unln'vrfal    eontbliiatlona. 

Cited  in  Bailey  v.  Master  Plumbers*  Asso.  103  Tenn.  Ill,  46  L.  R.  A.  564,  foot- 
note p.  561,  52  S.  W.  853,  holding  void,  by-laws  of  plumbers'  association  com- 
pelling members  to  pay  fixed  sums  for  certain  items  and  restricting  purchases  to 
dealera  selling  only  to  members;  United  States  v.  Addyston  Pipe  &  Steel  Co. 
46  L.  R.  A.  135,  29  C.  C.  A.  159,  54  U.  S.  App.  723,  85  Fed.  289,  holding  combina- 
tion of  iron  pipe  manufacturers  to  restrain  competition  and  control  prices,  illegal  ; 
State  ex  rel.  Crow  v.  Armour  Packing  Co.  173  Mo.  388,  61  L.  R.  A.  473,  96  Am. 
St.  Rep.  515,  73  S.  W.  645,  holding  combination  of  jobbers  to  control  price  of  meat, 
illegal;  State  ex  rel.  Durner  v.  Huegin,  110  Wis.  259,  62  L.  R.  A.  745,  85  N.  W. 
1046,  holding  malicious  combination  of  newspaper  publishers  to  compel  reduction 
of  advertising  rates  by  another,  actionable;  State  ex  rel.  Crow  v.  Firemen's  Fund 
Ins.  Co.  152  Mo.  47,  45  L.  R.  A.  377,  52  S.  W.  595,  sustaining  statute  prohibiting 
combination  to  fix  rates  for  fire  insurance;  Gatzow  v.  Buening,  106  Wis.  12,  49 
L.  R.  A.  480,  80  Am.  St.  Rep.  17,  81  N.  W.  1003,  holding  liverymen's  association 
by-law  forbidding  rendering  service  at  funerals  where  undertaker  or  family  patron- 
ize nonunion  liveries,  illegal;  Ferd  Heim  Brewing  Co.  v.  Belinder,  97  Mo.  App. 
70,  71  S.  W.  691,  holding  unlawful,  agreement  by  brewers  not  to  sell  to  one  in- 
debted to  any  of  them. 

Cited  in  footnote  to  Com.  v.  Grinstead,  56  L.  R.  A.  709,^which  holds  agreement 
not  to  resell  goods  at  less  than  specified  price,  not  within  statute  for  suppression 
of  conspiracies. 
Entry  of  Jadflrm«nt  pending  motion  for  ne^w  trial. 

Cited  in  Guetzkow  v.  Smith,  105  Wis.  97,  80  N.  W.  1109,  raising,  without  decid- 
ing, eff'ect  of  entering  judgment  pending  motion  for  new  trial. 

37  L.  R.  A.  131,  JOHN  R.  DAVIS  LUMBER  CO.  v.  HARTFORD  F.  INS.  00. 

95  Wis.  226,  70  N.  W.  84. 
Insaraace  agrent  as  asent  of  assared. 

Cited  in  Wicks  Bros.  v.  Scottish  Union  &  Nat.  Ins.  Co.  107  Wis.  609,  83  N.  W. 


Digitized  by 


Google 


111-138.J  L.  R.  A.  CASES  AS  AUTHORITIES.  525 

781,  holding  immediate  cancelation  of  policy  not  effected  by  return  to  broker,  who 
endeavors  to  procure  other  insurance;  United  Firemen's  Ins.  Co.  v.  Thomas,  47 
L.  R.  A.  457,  footnote  p.  450,  3i  C.  C.  A.  24^,  92  Fed.  133,  holding  insurance 
broker  authorized  to  procure  certain  amount  of  insurance  in  companies  to  be 
chosen  by  him,  not  insurer's  agent;  Edwards  v.  Home  Ins.  Co.  100  Mo.  App.  709, 
73  S.  W.  881,  holding  notice  of  cancelation  of  policy  to  insurance  broker,  notice 
to  insured  corporation,  when  broker  for  years  had  had  entire  charge  of  keeping 
the  corporation  property  insured. 

Po^wer  of  lnsvra.iice  avent  to  bind  eomiiany. 

Cited  in  footnotes  to  Cole  v.  Union  Cent.  L.  Ins.  Co.  47  L.  R.  A.  201,  which 
holds  credit  for  part  of  first  premium  extended  by  general  agent  binding  on  com- 
pany; Hall  V.  Union  Cent.  L.  Ins.  Co.  51  L.  R.  A.  288,  which  holds  admissions  by 
insurance  agent  after  death  of  insured,  that  all  premiums  paid,  binding  on  com- 
pany; McCabe  v.  Aetna  Ins.  Co.  47  L.  R.  A.  641,  which  sustains  authority  of 
agent  of  foreign  insurance  company  to  orally  renew  policy  issued  by  him. 

Cancelation  of  Insnrance. 

Cited  in  Chrisman  &  S.  Bkg.  Co.  v.  Hartford  F.  Ins.  Co.  75  Mo.  App.  316,  hold- 
ing return  of  unearned  premium  essential  to  effect  cancelation  of  policy. 

37  L.  R.  A.  138,  JOHN  V.  FARWELL  CO.  v.  JOSEPHSON,  96  Wis.  10,  65  Am. 

St.  Rep.  22,  70  N.  W.  289. 
Plea  of  ultra  vires  — •  By  private  persons. 

Cited  in  Hubbard  v.  Haley,  96  Wis.  588,  71  N.  W.  1036,  holding  that  corpora- 
tion's power  to  contract  cannot  be  questioned  by  guarantor;  Atty.  Gen.  ea  reU 
Askew  V.  Smith,  109  Wis.  641,  85  N.  W.  512,  holding  deed  in  fee  to  railroad, 
ultra  vireSf  not  collaterally  assailable;  Manchester  Street  R.  Co.  ▼.  Williams,  71 
N.  H.  321,  52  Atl.  461,  holding  purchaser  with  notice,  of  stock  owned  by  corpora- 
tion, from  agent  wrongfully  selling,  cannot  set  up  that  ownership  ultra  vires; 
Bergeron  v.  Hobbs,  96  Wis.  647,  65  Am.  St.  Rep.  85,  71  N.  W.  1056  (dissenting 
opinion),  majority  holding  organizers  failing  to  effect  corporation  individually 
liable  for  debts. 
— •  By  corporation. 

Cited  in  Bullen  v.  Milwaukee  Trading  Co.  109  Wis.  45,  85  N.  W.  115,  holding 
that  corporation  receiving  benefits  of  contract  cannot  plead  ultra  vires;  ^Icbllroy 
V.  Minnesota  Percheron  Horse  Co.  96  Wis.  321,  71  N.  W.  652,  holding  that  corpo- 
ration cannot  plead  ultra  vires  to  prevent  recovery  on  contract  performed  by  other 
party;  Ledebuhr  v.  Wisconsin  Trust  Co.  112  Wis.  663,  88  N.  W.  607,  sustaining 
right  of  beneficiary,  designated  by  will  to  recover  insurance,  though  not  named  in 
benefit  certificate,  as  required  by  charter,  to  recover  insurance;  Bigelow  v.  Chica- 
go, B.  &  N.  R.  Co.  104  Wis.  112,  80  N.  W.  95,  holding  that  railroad  cannot  in- 
voke ultra  vires  in  action  on  contract  to  transport  goods  purchased  in  reliance 
thereon;  Zinc  Carbonate  Co.  v.  First  Nat.  Bank,  103  WMs.  132,  74  Am.  St.  Rep. 
845,  79  N.  W.  229,  holding  ultra  vires  no  defense  to  corporation  in  action  for  con- 
spiracy to  defraud;  Interior  Woodwork  Co.  v.  Prasser,  108  Wis.  560,  84  N.  W. 
833,  sustaining  guaranty  of  building  contract  by  corporation  organized  to  carry 
on  wholesale  lumber  business;  Security  Nat.  Bank  v.  St.  Croix  Power  Co.  117 
Wis.  217,  94  N.  W.  74.  holding  defence  of  ultra  vires  not  available  by  corpora- 
tion against  bank   foreclosing  mechanic's  lien  against  corporation;    Meating  v. 
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Tigcrton  Lumber  Co.  113  Wis.  385,  89  N.  W.  152,  holding  proof  that  president 
was  managing  officer  of  corporation  justifies  recovery  on  contract  made  by  him; 
Northwestern  Fuel  Co.  v.  Lee,  102  Wis.  430,  J8  N.  W.  584,  sustaining  sale  of 
corporate  property  by  president;   not  disaffirmed  by  directors. 

IVhat  actions  mirvtve  and  are  amilflrnable. 

Cited  in  Killen  v.  Barnes,  106  Wis.  560,  82  N.  W.  536,  holding  cause  of  ac  ido 
for  deceit  not  assignable;  Sbaw  v.  Gilbert,  111  Wis.  190,  86  N.  W.  188,  hollinj: 
partner  purchasing  share  of  another  afterwards  dying  can  recover  only  for  dam- 
ages to  his  interest  in  action  for  deceit;  Allen  v.  Frawley,  106  Wis.  642,  82  X.  W. 
593,  holding  that  action  to  recover  property  obtained  by  conspiracy  survives: 
Lane  v.  Frawley,  102  Wis.  377,  78  N.  W.  593,  holding  action  for  damages  caused 
by  deceit  does  not  survive. 

Distinguished  in  Somervaill  v.  McDermott,  116  Wis.  509,  sustaining  survival 
of  cause  of  action  against  confidential  agent  of  intestate  for  accounting  and  to 
declare  conveyances  beneficial  to  agent,  fraudulent. 

Damaves    tor   trand. 

Cited  in  Shaw  v.  Gilbert,  HI  Wis.  190,  86  N.  W.  188,  holding  sale  price,  whcr€ 
fair  value,  proper  measure  of  damages  for  obtaining  goods  by  fraud. 

Interest  as  elentent  of  damasrea. 

Cited  in  Shaw  v.  Gilbert,  111  Wis.  197,  86  N.  W.  188,  holding  that  person  de- 
frauded of  property  may  recover  interest  on  value. 

37  L.  R.  A.  142,  STATE  v.  SHOVE,  96  Wis.  1,  65  Am.  St.  Rep.  17,  70  N.  W.  312. 
lilabllltr  tor  receiving  deposit  In  Insolvent  bank. 

Cited  in  McClure  v.  People,  27  Colo.  371,  61  Pac.  612,  sustaining  conviction 
under  statute  of  president  of  insolvent  bank  receiving  deposit,  negligently  failing 
to  inform  himself  of  its  condition;  State  v.  Winstandley,  154  Ind.  444,  57  N.  £. 
109,  holding  sufficiency  of  indictment  of  officers  of  insolvent  bank  receiving  de- 
posits determined  by  same  rules  as  for  embezzlement. 

Cited  in  footnote  to  Richardson  v.  Olivier,  53  L.  R.  A.  113,  which  sustains  share- 
holder's right  to  recover  back  deposit  fraudulently  taken  while  bank  insolvent. 
Applicability  to  banks  of  legislation   Independent  of  banking  law. 

Cited  in  Northwestern  Nat.  Bank  v.  Superior,  103  Wis.  51,  79  N.  W.  54,  holding 
statute  making  municipalities  preferred  creditors  of  insolvent  corporations  appli- 
cable to  banks. 
Statntory   constrnctlon. 

Cited  in  State  ex  rel.  Holland  v.  Lammers,  113  Vv^is.  405,  86  N.  W.  677,  by 
Cassoday,  J.,  dissenting,  who  holds  statute  providing  for  incorporation  of  villajpes 
const ruable  with  reference  to  general  object. 

37  L.  R.  A.  146,  WERTHEIMER  v.  SAUNDERS,  95  Wis.  573,  70  N.  W.  824, 
Ltlablllty  tor  acts  of  Independent  contractors. 

Cited  in  Wilber  v.  Follansbee,  97  Wis.  581,  72  N.  W.  741,  holding  landlord 
voluntarily  repairing  premises  liable  to  tenant  for  contractor's  negligence;  Peer- 
less Mfg.  Co.  V.  Bagley,  126  Mich.  230,  53  L.  R.  A.  288,  footnote  p.  285.  86  Am. 
St.  Rep.  537,  85  N.  W.  568,  holding  landlord  liable  for  independent  contractor's 
negligence  in  putting  in  automatic  fire  extinguisher;  Prescott  v.  Le  Conte,  83  App. 
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Diy.  488,  82  N.  Y.  Supp.  411,  holding  landlords  liable  to  sublesseea  for  damages 
resulting  from  insufficient  protection  provided  by  independent  contractor  employed 
by  insurance  company  to  repair  roof. 

Cited  in  footnotes  to  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60 
L.  K.  A.  116,  which  holds  landlord  liable  to  tenants  of  lower  floor  for  injury  from 
freezing  of  automatic  fire  extinguisher  in  portion  retained  by  former  though  build- 
ing heated  by  independent  contractor;  Bonaparte  v.  Wiseman,  44  L.  R;  A.  482, 
which  requires  one  employing  independent  contractor  to  excavate  near  neighbor's 
houdo  to  notify  neighbor  or  see  that  contractor  exercises  due  care;  Boomer  v. 
Wilbur,  53  L.  R.  A.  172,  which  denies  owner's  liability  for  injury  by  fall  of  bricks 
through  negligence  of  independent  contractor  repairing  chimney ;  Hoff  v.  Shockley, 
64  L.  R.  A.  638,  which  holds  property  owner  not  liable  for  injuries  to  traveler  by 
obstructions  placed  in  street  without  danger  signals  by  independent  contractor  for 
construction  of  building. 

L<«ndloril'«  llabllltj'  for  defective  premlsen. 

Cited  in  Willcox  v.  Hines,  100  Tenn.  563,  41  l!  R.  A.  284,  66  Am.  St.  Rep.  770, 
46  S.  W.  297,  holding  landlord  with  knowledge  liable  for  injury  to  tenant  from 
unsafe  premises. 

37  L.  R.  A.  150,  WILLIAMS  v.  LILLEY,  67  Conn.  60,  34  Atl.  765. 
Rlgrhtii  of  vendor  and  vendee  to  proceeds  of  Insnrance. 

Cited  in  Brakhage  v.  Tracy,  13  S.  D.  346,  83  N.  W.  363,  holding  that  proceeds 
of  insurance  taken  by  purchaser  under  land  contract  in  vendor's  name  should  be 
credited  on  price;  Wm.  Skinner  &  Sons'  Ship  Bldg.  &  Dry-Dock  Co.  v.  Houghton, 
92  Md.  88,  84  Am.  St.  Rep.  485,  48  Atl.  86,  holding  vendee  under  land  contract 
entitled  to  proceeds  of  insurance  upon  paying  purchase  money;  Phinizy  v.  Guern- 
sey, 111  Ga.  350,  50  L.  R.  A.  683,  footnote  p.  680,  78  Am.  St.  Rep.  217,  36  S.  E. 
796,  holding  vendor  entitled  to  insurance  on  buildings  destroyed  while  in  his 
possession  during  investigation  of  title. 

Cited  in  footnote  to  Naquin  v.  Texas  Sav.  &  Real  Estate  Invest.  Asso.  58  L.  R. 
A.  711,  which  sustains  vendee's  right  to  have  insurance  money  applied  in  restoring 
property  instead  of  reducing  unmatured  indebtedness. 

Cited  in  notes  (37  L.  R.  A.  153)  on  rights  of  vendor  and  vendee  to  proceeds  of 
insurance;  (57  L.  R.  A.  652)  on  nature  of  interest  of  vendor  or  vendee  in  land  con- 
tract as  real  or  personal  property. 

37  L.  R.  A.  157,  STATE  ex  rel,  ADAMS  v.  BURDGE,  95  Wis.  390,  60  Am.  St. 

Rep.  123,  70  l^f.  W.  347. 
Delesratlon  of  levlalatlf-e  power. 

Cited  in  footnote  to  Schaezlein  v.  Cabaniss,  66  L.  R.  A.  733,  which  denies  right 
to  commissioner  of  labor  statistics  discretion  to  determine  possibility  of  prevent- 
ing liability  to  inhalation  of  dangerous  substances  in  particular  factories. 

Distinguished  in  State  ex  rel.  Boycott  v.  La  Crosse,  107  Wis.  663,  84  N.  W.  242, 
by  Marshall,  J.,  concurring,  who  holds  that  legislature  may  delegate  to  cities 
power  to  amend  charters  by  adopting  general  law. 

Police  power. 

Cited  in  State  ex  rel.  Winkler  v.  Benzenberg,  101  Wis.  176,  76  N.  W.  345,  sus- 
taining statute  requiring  examination  of  master  and  journeymen  plumbers  before 
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being  licensed;  State  ex  rel  Kellogg  v.  Currens,  111  Wis.  436,  56  L.  R.  A.  255. 
87  N.  W.  561,  sustaining  statute  requiring  examination  of  persons  commencinir 
practice  of  medicine;  Mathews  v.  Kalamazoo  Bd.  of  Edu.  127  Mich.  537,  54  L.  R. 
A.  737,  footnote  p.  736,  86  N.  W.  1036,  and  Osbom  v.  Russell,  64  Kan.  510,  &S 
Pac.  60,  denying  power  to  make  vaccination  condition  of  admission  to  school  in 
absence  of  epidemic;  Morris  v.  Columbus,  102  Ga.  802,  42  L.  R,  Al  180,  footnote 
p.  175,  66  Am.  St.  Rep.  243,  30  S.  E.  850,  sustaining  compulsory  vaccination 
under  legislative  authority  within  city  limits  where  smallpox  epidemic;  Potts  v. 
Breen,  167  111.  76,  39  L.  R.  A.  155,  footnote  p.  152,  59  Am.  St.  Rep.  262,  47  X.  E. 
81,  denying  power  of  State  Board  of  Health  to  compel  school  children  to  be  vac 
cinated  as  condition  of  attending  school. 

Cited  in  footnote  to  State  ex  rel.  Freeman  v.  Zimmerman,  58  L.  R.  A.  78.  whiclt 
sustains  regulation,  in  cases  of  emergency,  for  vaccination  as  condition  of  admis- 
sion to  school. 

Distinguished  in  Blue  v.  Beach,  155  Ind.  139,  50  L.  R.  A.  72,  footnote  p.  64, 
80  Am.  St.  Rep.  195,  56  N.  E.  89,  holding  exclusion  of  unvaccinated  pupils  from 
public  schools  during  smallpox  epidemic  justified  only  as  public  emergency;  Com. 
V.  Pear,  183  Mass.  245,  67  L.  R.  A.  939,  footnote  p.  935,  66  N.  E.  719,  sustaining 
statute  authorizing  board  of  health  to  require  vaccination  of  all  inhabitants,  and 
impose  fine  for  refusal. 

Reasonableneas  of  sanitary  rearulatlons. 

Cited  in  Wilson  v.  Alabama  G.  S.  R.  Co.  77  Miss.  718,  52  L.  R.  A.  358,  78  Am. 
St.  Rep.  543,  28  So.  567,  holding  order  of  state  board  of  health  prohibiting  person-i 
getting  off  trains  in  state  void  for  unreasonableness  where  no  epidemic  exists; 
Pierce  v.  Dillingham,  203  111.  164,  62  L.  R.  A.  893,  67  N.  E.  846,  Afiirming  Qil 
111.  App.  315,  holding  statute  permitting  executive  prohibition  against  importa- 
tion of  cattle  from  locality  having  epidemic  of  contagious  disease,  not  justifica- 
tion for  exclusion  of  cattle  from  locality  not  shown  to  be  so  affected. 

37  L.  R.  A.  162,  BADGER  PAPER  CO.  v.  ROSE,  95  Wis.  145,  70  N.  W.  302. 
Stock    •abncrlptlona. 

Cited  in  Franey  v.  Warner,  96  Wis.  232,  71  N.  W.  81,  holding  that  subscription 
for  stock  cannot  be  rescinded  for  fraud  of  promoters;  Oilman  v.  Gross,  97  Wis. 
227,  72  N.  W.  885,  holding  conditional  subscription  for  stock  not  binding  until 
delivery  to  and  acceptance  by  corporation. 

Distinguished  in  Rehbein  v.  Rahr,  109  Wis.  148,  85  N.  W.  315,  holding  that 
signers  of  certificate  become  stockholders  of  banking  corporation  on  filing. 

37  L.  R.  A.  166,  GEILFUSS  v.  CORRIGAN,  96  Wis.  651,  60  Am.  St.  Rep.  143. 

70  N.  W.  306. 
Pledare. 

Cited  in  American  Pig  Iron  Storage  Warrant  Co.  v.  German,  126  Ala.  239.  83 
Am.  St.  Rep.  21,  28  So.  603,  holding  valid  pledge  effected  by  piling  pig  iron  in 
separate  place  in  pledgor's  yard,  marked  with  pledgee's  name;  Franklin  Nat.  Bank 
v.  Whitehead,  149  Ind.  571,  39  L.  R.  A.  730,  footnote  p.  725,  63  Am.  St.  Rep.  302, 
49  N.  E.  592,  holding  invalid,  warehouse  receipts  issued  by  corporation  on  own 
property  to  secure  own  debt. 

Public   fvarehouaemen. 

Cited  in  footnotes  to  Central  Elevator  Co.  v.  People,  43  L.  R.  A.  658,  which 
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denies  right  of  licensed  warehouseman  to  deal  in  and  store  grain  in  own  licensed 
warehouse;  Anderson  v.  Portland  Flouring  Mills  Co.  60  L.  R,  A.  235,  which  holds 
parol  evidence  of  contract  under  which  grain  delivered  though  negotiable  ware- 
house receipts  given  therefor. 

37  L.  IL  A.  175,  CLEVELAND,  C.  C.  &  ST.  L.  R.  CO.  v.  CONNERSVILLE,  147 

Ind.  277,  62  Am.  St.  Rep.  418,  46  N.  E.  57&. 
Com^elllnv  railroad  to  llvltt  trade. 

Cited  in  note  (41  L.  R.  A.  424)  on  compelling  railroad  to  light  track  in  city. 
Vallcllty  of  atatatea  and  ordinances.  * 

Cited  in  Re  Smith,  143  Cal.  373,  77  Pac.180,  holding  void,  county  ordinance 
prohibiting  maintenance  of  gas  works  in  sparsely  settled  rural  district. 

— ^  'Wlien   revle^rable. 

Cited  in  Goodwine  v.  Cadwallader,  158  Ind.  206,  61  N.  £.  939,  and  Chicago  ft 
8.  £.  R.  Co.  V.  Glover,  159  Ind.  170,  62  N.  E.  11,  refusing  to  pass  upon  consti- 
tutionality of  statute,  not  essential  to  decision. 

37  L.  R.  A.  177,  PACIFIC  EXP.  CO.  v.  SHEARER,  160  111.  215,  52  Am.  St  Rep. 

324,  43  N.  E.  816. 
tJm^  of  flUMinBked  nante  aa  frand. 

Cited  in  E.  S.  Karoly  Electrical  Constr..  Co.  V.  Globe  Sav.  Bank,  64  111.  App. 
230,  holding  indorsement  of  checks  by  person  bearing  assumed  name,  without  in- 
tent to  defraud,  not.  forgery. 

Delivery  of  vooda  by  carrier. 

Cited  in  Security  Trust  Co.  v.  Wells,  F.  k  Co.  81  App.  Div.  430,  80  N.  Y.  Supp. 
830,  holding  express  company  liable  for  delivery  of  money  to  wrong  person  upon 
forged  order,  although  money  was  expressed  in  compliance  with  forged  letter,  and 
referring  with  approval  to  annotation  in  37  L.  R.  A.  177;  Schlichting  v.  Chicago, 
R.  I.  &  P.  R.  Co.  121  Iowa,  506,  96  N.  W.  059,  holding  carrier,  having  knowledge 
of  issuance  of  bill  of  lading,  justified  in  refusing  delivery  except  upon  its 
production. 

Cited  in  notes  (37  L.  R.  A.  181)  on  delivery  to  impostor  by  carrier;  (38  L.  R. 
A.  366)   on  to  whom  delivery  may  be  made  under  bill  of  lading. 

37  L.  R.  A.  189,  TERRE  HAUTE  v.  EVANSVILLE  &  T.  H.  R.  CO.  149  Ind.  174, 
46  N.  E.  77. 
Subsequent  appeal  in  Evansville  &  T.  H.  R.  Co.  v.  Terre  Haute,  161  Ind.  28,  67 
N.  E.  686,  holding  act  providing  that  judgments  on  appeal  from  condemnation 
proceedings  upon  opening  street  are  final,  retroactive. 

Talclnv  of  property  already  devoted   to  public  nae. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  Chicago,  I.  &  L.  R.  Co.  Zd  Ind.  App.  658.  66 
N.  E.  919,  sustaining  right  of  telegraph  company  to  acquire  right  or  way  alons 
railroad  right  of  way. 

liOcatlon  of  itlvh^raya  acroaa  railroads. 

Followed  in  Powell  v.  Greensburg,  150  Ind.   154,  49  N.  E.  055,  holding  that 
railroad's  right  of  way  may  be  condemned  for  street. 
Cited  in  Gold  v.  Pittsburgh,  C.  C.  &  St.  L.  R,  Co.  163  Ind.  243,  53  N.  E.  286, 
L.  R.  A.  Au.— Vol.  IV.— 34. 
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Bustaining  location  of  highway  acroBS  railroad's  right  of  way;  Baltimore  k  0.  S. 
W.  R.  Co.  V.  State,  159  Ind.  519,  65  N.  E.  508,  holding  railroad  corporation's  ac- 
quisition of  right  of  way  subject  to  state's  right  to  extend  public  highways  across 
it;  Heinl  v.  Terre  Haute,  161  Ind.  52,  66  N.  E.  450,  recognizing  right  of  city  to 
extend  street  across  lands  of  railroad  company;  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Jackson  County,  156  Ind.  276,  59  N.  E.  856,  sustaining  power  of  county  commis- 
sioners to  locate  public  drain  upon  railroad's  right  of  way. 

Independence  of  KOTernmental  bimncltes. 

Followed  in  Wilkison  v.  Board  of  Children's  Guardians,  158  Ind.  8,  62  N.  £. 
481,  holding  authority  in  circuit  court  to  appoint  members  of  Board  of  Children's 
Guardians,  not  delegation  of  executive  power;  Baltimore  &  0.  R.  Co.  v.  Whiting, 
161  Ind.  233,  68  N.  E.  266,  sustaining  act  conferring  judicial  power  upon  town 
clerk;  Madison  County  v.  Moore,  161  Ind.  430,  68  N.  E.  905,  sustaining  power  of 
justice  of  peace  to  appoint  person  to  care  ft)r  one  adjudged  insane  by  him. 

Distinguished  in  State  ex  rel.  White  v.  Barker,  116  Iowa,  110,  57  L.  R.  A.  252, 
93  Am.  St.  Rep.  222,  89  N.  W.  204,  holding  invalid,  act  authorizing  district  court 
to  appoint  trustees  of  municipal  boards  of  waterworks. 

Practical   conatrnctlon   of   Conatltntlon. 

Cited  in  Re  Bank  of  Commerce,  153  Ind.  463,  47  L.  R.  A.  491,  53  K  E.  950, 
holding  practical  construction  of  C<«ttitution  by  legislature  influential  in  deter- 
mining meaning;  Indianapolis  v.  Navin,  151  Ind.  147,  41  L.  R.  A.  341,  47  N.  £. 
525,  holding  long-continued  regulation  of  corporations  by  special  acts  influential 
in  determining  construction  of  provision  against  creating  corporations  by  special 
acts;  Smith  v.  Indianapolis  Street  R.  Co.  158  Ind.  435,  63  K..E.  849,  sustaining 
special  act  relating  to  corporation,  passed  by  legislature  containing  members  of 
constitutional  convention  famtHar  with  Constitution. 

Injunctive  relief. 

Cited  in  Helms  v.  Bell,  155  Ind.  504,  58  N.  E.  707,  holding  judgment  void  on 
face  may  be  enjoined;  McKee  v.  Pendleton,  164  Ind.  654,  57  N.  E.  532,  holding 
front-foot  assessment  for  street  improvement  regardless  of  benefits,  unauthorised 
by  statute,  enjoinable;  Lowe  v.  Lawrenceburg  Roller  Mills  Co.  161  Ind.  500,  69 
N.  E.  148,  sustaining  injunctive  relief  against  enforcement  of  invalid  municipal 
ordinance  to  vacate  street. 

37  L.  R.  A.  195,  STEINBERG  v.  LARKIN,  58  Kan.  201,  48  Pac.  861. 

Followed  without  special  discussion  in  Getty  v.  Larkin,  59  Kan.  550,  53  Pac 
755. 
Partnership  realty. 

Cited  in  Coolidge  v.  Burke,  69  Ark.  243,  62  S.  W.  583,  holding  land  taken  by 
surviving  partner  in  payment  of  debt  goes  to  heirs  of  deceased  on  settlement. 

37  L.  R.  A.  197,  WHITE  v.  WILSON,  100  Ky.  367,  38  S.  W.  495. 
Rlffht  to  recover  on  vambllnv  contracts. 

Cited  in  St.  Louis  Fair  Asso.  v.  Carmody,  151  Mo.  574,  74  Am.  St.  Rep.  571i 
52  S.  W.  365,  denying  right  of  race-track  association  to  recover  rent  for  book- 
making  and  refreshment  stand. 

Cited  m  footnotes  to  Appleton  v.  Maxwell,  55  L.  R.  A.  93,  which  denies  ri<rbt  of 
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action  for  money  loaned  f6r  use  in  gambling;  Central  Stock  A.  Grain  Exchange  v* 
Bendinger,  56  L.  R.  A.  876,  which  holds  broker  liable  to  refund  to  principal  money 
illegally  taken  from  agent  as  margins  on  gambling  transaction;  Olson  v.  Sawyer 
Goodman  Co.  63  L.  R.  A.  648,  which  holds  void,  agreement  to  debit  and  credit  on 
accounts  due  employees,  their  winnings  at  card  games  with  each  other;  UllmaD 
V.  St.  Louis  Fair  Asso.  56  L.  R.  A.  606,  which  denies  right  to  abandon  partly 
executed  illegal  bookmaking  contract  for  specified  period,  and  recover  bade  pro 
rata  amount  of  money  paid;  Drinkall  ▼.  Movius  State  Bank,  57  L.  R.  A.  341,. 
which  holds  title  to  cashier's  check  acquired  by  payee's  indorsement  to  gambler 
in  payment  for  chips  to  be  used  in  gambling,  defective;  Baxter  v.  Deneen,  64  L* 
R.  A.  949,  which  refuses  to  enjoin  broker  for  withdrawing,  from  bank,  margins 
deposited  with  him  on  stock  gambling  transactions  in  violation  of  his  agreement 
to  keep  them  in  bamk  until  transaction  closed. 

37  L.  R.  A.  199,  WILLIAMS  v.  GREAT  NORTHERN  R.  CO.  68  Minn.  65,  70  N. 

W.  860. 
AdBilaalblUty  of  declarations  of  pain. 

Cited  in  Edlxmd  v.  St.  Paul  City  R.  Co.  78  Minn.  436,  81  N.  W.  214,  holding 
complaints  to  physician  of  existing  pain  admissible;  Martin  v.  Sherwood,  74  Conn. 
482,  51  Atl.  526,  holding  complaints  expressing,  not  asserting  or  describing,  pres- 
ent suffering  admissible;  St.  Louis  S.  W.  R.  Co.  v.  Martin,  26  Tex.  Civ.  App.  234,. 
63  S.  W.  1089,  holding  statements  of  past  suffering  made  to  physician  making 
examination  for  mere  purpose  of  testifying,  inadmissible;  O'Boyle  v.  Com.  lOO 
Va.  798,  40  S.  E.  121,  denying  admissibility  as  res  geatcB  of  declarations  made 
while  suffering,  of  having  fallen  earlier  in  day. 

Cited  in  footnote  to  Sample  v.  Consolidated  Light  &,  R.  Co.  57  L.  R.  A.  186» 
which  holds  admissible,  declaration  of  motorman  as  to  cause  of  accident  while  car 
still  on  body  of  injured  child. 

Distinguished  in  Moratzky  v.  Wirth,  74  Minn.  153,  76  N.  W.  1032,  holding  doc- 
tor's evidence  that  patient  made  no  complaint  as  to  leg  admissible  in  rebuttal. 

37  L.  R.  A.  205,  STATE  ex  reh  YOUNG  v.  YATES,  19  Mont.  239,  47  Pac.  1004. 
CaatlnflT  vote   by  mayor. 

Cited  in  Hecht  v.  Coale,  93  Md.  694,  49  Atl.  660,  and  McCourt  v.  Beam,  42  Or. 
44,  69  Pac.  990,  sustaining  mayor's  right,  under  charter,  to  give  casting  vote  upon, 
confirmation  of  nominee  to  office  when  council  evenly  divided. 

Cited  in  footnote  to  Cate  v.  Martin,  48  L.  R.  A.  613,  which  denies  mayor's  power 
to  veto  action  by  aldermen  in  passing  on  election  for  member  of  board. 
Safllctency  of  majority  In  city  coaftctl. 

Cited  in  Griffin  v.  Messenger,  114  Iowa,  100,  86  N.  W.  219,  holding  that  mayor 
must  be  considered  member  of  council  in  determining  affirmative  vote  of  %  thereof. 

Cit^jd  in  footnote  to  PoUasky  v.  Schmid,  55  L.  R.  A.  614,  which  requires  two- 
thirds  majority  of  all  members*  elected  to  council  to  pass  ordinance  over  veto 
though  some  seats  vacant. 

37  L.  R.  A.  207,  STATE  ex  rel  SUMMERFIELD  v.  TYLER,  14  Wash.  495,  63  Am. 

St.  Rep.  878,  45  Pac.  31. 
GarnlahBkent  of  manlctpalltlea. 

Cited  in  Clarksdale  Compress  Co.  v.  Caldwell  Co.  80  Miss.  348,  31  So.  790,  deny- 
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ing  right  to  garnish  municipality  in  absenee  of  statute;  Pringle  v.  Guild,  118 
Fed.  656,  holding  public  municipal  corporation  not  subject  to  garnishment  for 
moneys  due  contractors  of  public  work,  in  absence  of  statute. 

Cited  in  footnote  to  Addyston  Pipe  A  Steel  Go.  v.  Chicago,  44  L.  R.  A.  405. 
which  denies  right  to  creditor's  bill  against  city  for  money  due  contractor. 

Cited  in  notes  (37  L.  R.  A.  207)  on  liability  of  county  to  garnishment;  (54 
L.  R.  A.  674)  on  exemption  of  officer's  salary  from  claims  of  his  creditors. 

Annotation  in  37  L.  R.  A.  207,  referred  to  particularly  in  Duval  County  v. 
Charleston  Lumber  &  Mfg.  Co.  (Fla.)  60  L.  R.  A«  551,  footnote  p.  549,  33  So.  531, 
denying  right  to  garnish  county. 

37  L.  R.  A.  211,  ATTY.  GEN.  ex  rel.  MORELAND  v.  DETROIT,  112  Mich.  145, 

70  N.  W.  460. 
Ofllces  of  profit. 

Cited  in  State  ex  rel.  Broatch  v.  Moores,  62  Neb.  779,  73  N.  W.  299,  holding 
office  of  mayor  of  city  one  of  trust  and  profit  under  state  laws;  Opinion  of  the 
Justices,  95  Me.  586,  51  Atl.  224,  by  minority,  who  hold  office  of  fish  and  game 
commissioner  or  trustee  of  any  state  institution  "office  of  profit." 

County  olllce  as  state  olllce. 

Cited  in  Board  of  Auditors  v,  Reynolds,  121  Mich.  103,  79  N.  W.  1121,  sustain- 
ing legislature's  right  to  prescribe  county  clerk's  salary. 

Incompatible   oHlces. 

Cited  in  Atty.  Gen.  ex  rel  Dust  v.  Oakman,  126  Mich.  719,  86  Am.  St.  Rep.  574, 

86  N.  W.  151,  holding  office  of  city  assessor  vacated  by  acceptance  of  appointment 
as  member  of  board  of  tax  commissioners. 

fVlten  nkandaukua  proper. 

Distinguished  in  Pfeiffer  v.  Board  of  Education,  118  Mich.  680,  42  L.  R.  A.  543, 
77  N.  W.  250,  by  Moore,  J.,  dissenting,  who  holds  mandamus  proper  to  compel 
discontinuance  of  use  of  "readings  from  Bible"  in  public  schools. 

37  L.  R.  A.  222,  TRYON  v.  PINGREE,  112  Mich.  338,  67  Am.  St.  Rep.  398,  70  N. 

W.  906. 
Action  for  falae  Imprisonment. 

Cited  in  footnote  to  Whaley  v.  Lawton,  56  L.  R.  A.  649,  which  denies  liabilitr 
to  action  for  false  imprisonment  of  one  making  affidavit  for  warrant  under  which 
arrest  made. 

37  L.  R.  A.  227,  PEOPLE  ex  rel  LAWRENCE  v.  FALLON,  162  N.  Y.  12,  57  Am. 

St.  Rep.  492,  46  N.  E.  296. 
l^hat  conatltntes  lottery. 

Cited  in  United  States  v.  Rosenblum,  121  F^.  182,  holding  circular  offering 
prizes  to  persons  estimating  nearest  number  of  cigarettes  on  which  tax  paid  dur- 
ing certain  month,  not  lottery;  People  ex  rel  Ellison  v.  Lavin,  93  App.  Div.  297, 

87  N.  Y.  Supp.  776,  holding  advertising  scheme  for  distribution  of  money  prizes, 
not  lottery  when  distribution  not  dependent  entirely  upon  chance. 

Cited  in  footnotes  to  State  ex  rel  Sheets  v.  Interstate  Sav.  Invest.  Co.  52  L.  R. 
A.  531,  which  holds  unlawful,  investment  securities,  etc.,  incapable  of  accumulat- 
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ing  reserve  fund  required  within  period  fixed  without  aid  from  lapses  or  appropri- 
ations from  premiums  on  new  business ;  State  em  rel.  Prout  ▼.  Nebraska  Home  Go. 
60  L.  R.  A.  448,  which  holds  scheme  by  which  common  fund  distributed  among 
contributors  a  valuable  preference  in  distribution  depending  on  chance,  a  lottery; 
Equitable  Loan  &  Security  Ck>.  v.  Waring,  62  L.  R.  A.  03,  which  holds  lottery  not 
Qtmstituted  by  determining  by  lot  the  order  in  which  members  of  loan  company 
shall  be  paid. 

Racinv  amio«iatloiui« 

Cited  in  Grannan  v.  Westchester  Racing  Asso.  16  App.  Div.  14,  44  N.  Y.  Supp. 
790,  holding  racing  associations,  being  invested  with  quasi-public  function,  cannot 
permanently  exclude  person  from  traek. 

Boolunalcinv  and   poolaelllnv* 

Cited  in  People  ex  rel,  Clifton  v.  De  Bragga,  73  App.  IMv.  680,  77  N.  Y.  Supp. 
7,  holding  statute  making  bookmaking  and  poolselling  pimishable  criminally, 
constitutional. 

37  L.  R.  A.  230,  WEBER  v.  SHAY,  56  Ohio  St.  116,  60  Am.  St  Rep.  743,  46  N.  S. 

377. 
Contracts  against  public  policy. 

Cited  in  footnotes  to  William  Deering  &  Co.  ▼.  Cunningham,  54  L.  R.  A.  410, 
which  holds  void,  contract  to  withdraw  opposition  to  granting  of  pardon;  United 
States  Fidelity  &,  G.  Co.  v.  Charles,  57  L.  R.  A.  212,  which  holds  void,  note  to  re- 
imburse surety  on  fidelity  bond  given  on  condition  of  not  prosecuting  principal; 
Homer  v.  Lowe,  150  Ind.  407,  64  N.  E.  218,  holding  incorrect  deed  received  at 
security  for  note  affirmed  by  laches  in  offering  to  reconvey. 

37  L.  R.  A.  233,  LOWE  v.  TURPIE,  147  Ind.  652,  44  N.  E.  25,  47  N.  E.  150. 

Subsequent  appeal  in  158  Ind.  48,  62  N.  E.  628,  holding  error  in  overruling 
demurrer,  harmless. 
Dantave*  for  breaclt  of  contract. 

Cited  in  Western  U.  Tel^.  Co.  v.  Henley,  23  Ind.  App.  25,  54  N.  E.  775,  holding 
damages  not  recoverable  for  mental  distress  at  not  being  met  at  station  through 
telegraph  company's  failure  to  transmit  message;  Smith  v.  Parker,  148  Ind.  138, 
45  N.  E.  770,  holding  measure  of  damages  for  breach  of  agreement  to  loan  money 
difference  between  agreed  interest  and  what  plaintiff  had  to  pay  elsewhere. 
Parol  promlae  to  answer  for  another's  debt  or  default. 

Cited  in  footnote  to  Hartley  v.  Sandford,  55  L.  R.  A.  206,  which  holds  void, 
father's  oral  promise  to  reimburse  surety  for  son  if  latter  fails  to  pay  debt. 

Parol  contract  to  convey  land. 

Cited  in  Bradley  v.  Harter,  156  Ind.  505,  60  N.  E.  139,  holding  parol  contract 
to  convey  certain  real  estate  in  payment  for  lands  sold  imder  written  contract, 
unenforceable. 
Effect  of  Indefinite  deacription  of  land. 

Cited  in  Edens  ▼.  Miller,  147  Ind.  211,  46  N.  E.  526,  holding  devise  of  real 
estate,  description  of  which  cannot  be  ascei-tained,  void. 


Digitized  by 


Google 


534         L.  R  A.  CASES  AS  AUTHORITIES.  [37  L.  R.  A, 

NecewMiry  parties  to  appeal. 

Cited  in  Zimmerman  v.  Gaumer,  162  Ind.  554,  53  N.  E.  829,  holding  cross- 
complainants  not  "necessary  parties  to  vacation  appeal  from  judgment  to  which 
they  were  not  parties;  Mueller  v.  Stinesville  k  B.  Stone  Co.  154  Ind.  234,  56  N.  E. 
222,  holding  insolvent  corporation  not  necessary  party  to  appeal  involving  distri- 
bution of  funds  among  creditors ;  Bliss  v.  Grayson,  25  Nev.  340,  59  Pac.  888,  hold- 
ing that  notice  of  appeal  need  not  be  served  upon  codefendants  as  to  whom  action 
dismissed  before  judgment;  Smith  v.  Fairfield,  157  Ind.  493,  61  N.  E.  560,  hold- 
ing all  persons  jointly  bound  by  judgment  must  be  named  in  assignment  of  error 
as  appellants;  Kaufman  v.  Preston,  158  Ind.  362,  63  N.  E.  570,  holding  that  de- 
fendant who  is  not  joint  judgment  defendant  need  not  be  made  coappellant  in  va- 
cation appeal;  Evans  v.  Odem,  30  Ind.  App.  208,  65  N.  £.  755,  denying  necessity 
in  term  time  appeals,  of  making  all  codefendants  against  whom  judgment  was 
rendered  parties ;  Sohl  v.  Evans,  29  Ind.  App.  637,  62  N.  E.  84,  holding  imperative, 
statutory  requirement  that  notice  of  vacation  appeal  by  part  of  coparties  must  be 
served  on  all  other  coparties. 

DlsmlMHil  of  appeal. 

Cited  in  Michigan  Mut.  L.  Ins.  Co.  v.  Frankel,  151  Ind.  539,  50  X.  E.  304,  hold- 
ing failure  to  move  therefor  until  after  submission  of  cause  does  not  bar  dismissal 
of  appeal. 

37  L.  R.  A.  246,  RUSSELL  v.  AYER,  120  N.  C.  180,  27  S.  E.  133. 
Taxation. 

Cited  in  Southern  R,  Co.  v.  North  Carolina  Corp.  Commission,  97  Fed.  518, 
holding  railroad  taxable  under  revenue  act  of  1897. 

Mandamus  to  eoukpel  performance  of  oAclal  dnty. 

Explained  in  Jackson  v.  Corporation  Commission,  130  N.  C.  416,  42  S.  E.  123, 
by  Douglas,  J.,  dissenting,  who  holds  that  citizen  and  taxpayer  may  maintain  ac- 
tion for  mandamus  to  compel  assessment  of  railroad  franchises. 

Cited  in  Bennett  v.  Swain  County,  125  N.  C.  470,  34  S.  E.  632,  holding  man- 
damus proper  to  require  cotmty  commissioners  to  pass  upon  official  bonds  of  dis- 
pensary commissioners. 
Blfect  on  statute  of  nnconatltntlonallty  of  part. 

Cited  in  Rodman  v.  Washington,  122  N.  C.  42,  30  S.  E.  118;  Wilkes  County  y. 
Ooler,  51  C.  C.  A.  406,  113  Fed.  731,  holding  unconstitutionality  of  part  of  act 
does  not  affect  sections  dealing  with  other  matters ;  State  ew  rel.  Greene  v.  Owen, 
125  N.  C.  222,  34  8.  E.  424,  holding  statute  utterly  void  only  when  unconstitu- 
tionality of  part  destroys  practical  operation. 
Self-ezecntlnv  constltntlonal  provlalona. 

Cited  in  footnote  to  State  v.  Kyle,  56  L.  R.  A.  116,  which  holds  self -operating, 
constitutional  amendment  for  criminal  prosecution  by  indictment  or  information 
only. 

37  L.  R,  A.  254,  FALCONIO  v.  LARSEN,  31  Or.  137,  48  Pac.  703. 
Bnforcenkent  of  nkecltanlc's  liens. 

Cited  in  Hand  Mfg.  Co.  v.  Marks,  36  Or.  526,  63  Pac.  1072,  holding  suits  for 
enforcement  of  mechanic's  liens  not  entitled  to  precedence  on  supreme  court 
<»ilendar. 
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Settlement  of  action  'vritltoiit  attorney's  consent. 

Cited  in  footnote  to  Tompkins  v.  Nashville,  C.  &  St.  L.  R.  61  L.  R.  A.  340,  which 
sustains  plaintiff's  right  to  dismiss  suit,  notwithstanding  lien  of  attorney. 

37  L.  R.  A.  268,  RICHMOND  &  M.  R.  CO.  v.  MOORE,  94  Va.  493,  27  S.  E.  70. 
Lilnbllity  for  Injnry  to  apectatbrs  at  public  entertainment. 

Cited  in  Texas  State  Fair  v.  Marti,  30  Tex.  Civ.  App.  134,  69  S.  W.  432,  and 
Texas  State  Fair  v.  Brittain,  56  C.  C.  A.  502,  118  Fed.  716,  holding  state  fair 
association  liable  for  injury  to  spectator  from  fall  of  seats  improperly  constructed 
by  exhibitor;  Thornton  v.  Maine  State  Agri.  Soc.  97  Me.  114,  94  Am.  St.  Rep.  488, 
53  Atl.  979,  holding  state  agricultural  association  liable  for  death  of  one  within 
approach  to  fair  grounds,  resulting  from  stray  shot  from  shooting  gallery  per- 
mitted therein;  Indianapolis  Street  R,  Ce.  v.  Dawson,  31  Ind.  App.  607,  08  N.  E. 
909,  holding  street  railway  company  having  knowledge  of  conspiracy  to  assault 
colored  men  liable  for  assault  upon  colored  man  in  park  maintained  by  it. 

Cited  in  footnote  to  Mastad  v.  Swedish  Brethren,  53  L.  R.  A.  803,  which  holds 
proprietor  of  place  of  amusement  required  to  use  reasonable  care  to  protect  other 
patrons  from  assaults  by  one  rendered  disorderly  by  liquor  sold. 

Distinguished  in  Clark  v.  Northern  P.  R.  Co.  29  Wash.  148,  59  L.  R.  A.  512, 
footnote  p.  506,  69  Pae.  636,  denying  liability  of  railroad  company  permitting 
circus  on  its  vacant  land  adjoining  switch  yard  for  injury  to  person  crossing  yard 
to  reach  circus. 
Liability  for  nesllvence  of  independent  contractor. 

Cited  in  Thompson  v.  Lowell,  L.  &  H.  Street  R.  Co.  170  Mass.  582,  40  L.  R.  A. 
347,  footnote  p.  345,  64  Am.  St.  Rep.  323,  49  N.  E.  913,  holding  street  railway  com- 
pany liable  for  injury  to  spectator  at  free  exhibition  of  markmanship  given  by 
independent  contractor  on  company's  grounds. 

Cited  in  footnotes  to  Sebeck  v.  Plattdeutsche  Volksfest  Verein,  50  L.  R.  A.  199, 
which  denies  proprietor's  liability  for  injury  to  spectator  by  explosion  of  bomb  at 
exhibition  in  hands  of  skilled  person;  Boomer  v.  Wilbur,  53  L.  R.  A.  172,  which 
denies  owner's  liability  for  injury  by  fall  of  bricks  through  negligence  of  inde- 
pendent contractor  repairing  chimney;  Wright  v.  Big  Rapids  Door  &  Blind  Mfg. 
Co.  50  L.  R.  A.  495,  which  denies  liability  of  owner  of  premises  for  negligent  pil-  * 
ing  of  lumber  taken  from  car  by  independent  contractor;  Bonaparte  v.  Wiseman, 
44  L.  R.  A.  482,  which  requires  one  employing  independent  contractor  to  excavate 
near  neighbor's  house,  to  notify  neighbor  or  see  that  contractor  exercises  due  care; 
Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R.  A.  285,  which  holds  landlord  liable  for  in- 
dependent contractor's  negligence  in  putting  in  automatic  fire  extinguisher ;  Pitts- 
field  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60  L.  R.  A.  116,  which  holds 
landlord  liable  to  tenants  of  lower  floor  for  injury  from  freezing  of  automatic  fire 
extinguisher  in  portion  retained  by  former  though  building  heated  by  independent 
contractor;  Hoff  v.  Shockley,  64  L.  R,  A.  538,  which  holds  property  owner  not 
liable  for  injuries  to  traveler  by  obstructions  placed  in  street  without  danger  sig- 
nals by  independent  contractor  for  construction  of  building. 

Distinguished  in  Smith  v.  Benick,  87  Md.  610,  42  L.  R.  A.  279,  footnote  p.  277, 
41  Atl.  56,  denying  liability  of  proprietor  of  public  resort  for  negligence  of  bal- 
loonist, who  was  an  independent  contractor. 
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37  L.  R.  A.  261,  KIMBERLY'S  APPEAL,  68  Ck>nn.  428,  36  Atl.  847. 
Nonexpert  evidence  as  to  sanity  or  Insanity. 

Cited  in  Turner's  Appeal,  72  Conn.  315,  44  Atl.  310,  holding  nonexpert  opinion 
as  to  testator's  mental  capacity  admissible  only  in  connection  with  personal  obser- 
vations upon  which  opinion  is  based. 

Cited  in  note  (38  L.  R.  A.  741)  on  nonexpert  witnesses  as  to  sanity  or  insanity. 

Testamentary    capacity. 

Cited  in  Sturdevant's  Appeal,  71  Conn.  401,  42  Atl.  70,  defining  testamentary 
capacity  as  ability  of  testator  to  know  and  understand  what  he  is  doing  in  making 
will;  Layer  v.  Layer,  110  Ky.  652,  62  S.  W.  15,  holding  that  jury  should  have 
been  instructed  to  find  insufficient  capacity  to  make  will,  if  evidence  showed  tes- 
tator under  insane  delusion  that  son  was  illegitimate,  and  referring  particularly 
to  annotation  in  37  L.  R.  A.  261. 

Insane  delusions. 

Cited  in  Re  Scott,  128  Cal.  63,  60  Pac.  527,  holding  testatrix's  irrational  infer- 
ence that  husband  was  trying  to  poison  her,  not  insane  delusion;  Bradley  y. 
Palmer,  193  111.  78,  61  N.  E.  856,  holding  fear  of  being  poisoned,  without  evidence 
that  no  grounds  therefor  existed,  not  insane  delusion. 

Cited  in  footnotes  to  Re  Buchanan,  50  L.  R«  A.  378,  which  holds  sane,  for 
purpose  of  trial  for  crime,  person  rendered  dangerous  by  uncontrollable  appetite 
for  liquor  at  frequent  intervals;  Orchardson  v.  Cofield,  40  L.  R.  A.  256,  which 
holds  will  prompted  by  delusion  induced  by  belief  in  spiritualism  that  beneficiary 
gifted  with  spiritual  powers,  invalid;  People  v.  Gilman,  46  L.  R.  A.  218,  wlj^leh 
holds  conspiracy  to  cheat  by  materializing  seanoes  and  professed  medium  punish- 
able, though  obvious  humbug. 
Brror  In  snbnklttlnv  evidence. 

Cited  in  Turner's  Appeal,  72  Conn.  320,  44  Atl.  310,  holding  intimation  of 
opinion  by  court  in  Bubmitting  evidence  as  to  its  weight  not  error. 

Snillciency  of  asslflrnment  of  error. 

Cited  in  Anderson  v.  New  Canaan,  70  Conn.  102,  38  Atl.  044,  holding  statement 
that  trial  court  erred  in  reaching  certain  conclusion  insufficient  assignment  of 
»  error. 

37  L.  R.  A.  285,  SMITH  v.  YOUMANS,  96  Wis.  103,  65  Am,  St.  Rep.  30,  70  N. 

W.  1115. 
Title  to  lands  artlllclally  submerged. 

Cited  in  Pewaukee  v.  Savoy,  103  Wis.  275,  60  L.  R.  A.  843,  74  Am.  St.  Rep. 
850,  79  N.  W.  436,  holding  that  state  acquires  title  to  lands  submerged  by  arti- 
ficially raising  lake  level ;  Mendota  Club  v.  Anderson,  101  Wis.  493,  78  N.  W.  186, 
holding  tax  deed  void  so  far  as  covering  portions  of  lake  raised  by  dam  more 
than  twenty  years  previously. 

Distinguished  in  Diana  Shooting  Club  v.  Lamoreux,  114  Wis.  56,  01  Am.  St. 
Rep.  898,  89  N.  W.  880,  holding  that  public  rights  do  not  attach  to  swamp  lands 
covered  by  artificial  lake  while  title  unaffected. 
Rights  of  riparian  omrners  on  artificial  lake. 

Cited  in  Kray  v.  Muggli,  84  Minn.  07,  54  L.  R.  A.  479,  87  Am.  St.  Rep.  332, 
86  N.  W.  882,  sustaining  prescriptive  right  of  riparian  owners  improving  prop- 
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erty  with  reference  thereto  to  have  artificial  lake  maintained ;  Castle  v.  Madison, 
113  Wis.  351,  89  N.  W.  156,  holding  riparian  owners  necessary  paiiies  to  action 
to  abate  dam  raising  lake  level. 

Cited  in  note  (50  L.  R.  A.  844)  on  rights  acquired  in  artificial  oonditior.  in 
body  of  water. 

Distinguished  in  Kray  v.  Muggli,  77  Minn.  235,  45  L.  R.  A.  221,  79  N.  W.  964, 
holding  owners  of  wild  land  on  artificial  lake  acquire  no  prescriptive  right  to  have 
dam  maintained. 

37  L.  R.  A.  289,  STATE  ex  rel  GETCHEL  v.  BRADISH,  95  Wis.  205,  70  N.  W. 

172. 
Revocation  of  liquor  license. 

Cited  in  footnotes  to  Voight  v.  Excise  Comrs.  37  L.  R.  A.  292,  which  holds  valid, 
revocation  of  license- for  violation  of  excise  laws;  Wallace  v.  Reno,  63  L.  R.  A. 
337,  which  authorizes  revocation  of  liquor  license  by  legislature  or  municipal 
officers  with  or  without  notice  to  licensee. 

Dlsqnallllcatlon  to  try  ctaarsea. 

Cited  in  footnote  to  State  ex  rel.  Barnard  v.  Board  of  Education,  40  L.  R.  A. 
317,  which  holds  school  director  disqualified  to  try  charges  against^  school  super- 
intendent towards  w^hom  he  has  personal  enmity. 

Distinguished  in  Wood  v.  Chamber  of  Commerce,  119  Wis.  383,  96  N.  W.  835, 
holding  that  corporation  by-laws  directing  board  of  directors  to  examine  charges 
against  members,  permit  its  examination  of  charges  made  by  members  of  board. 

37  L.  R.  A.  292,  VOIGHT  v.  EXCISE  COMRS.  59  N.  J.  L.  358,  S6  Atl.  686. 
Revocation  ot  llqnor  license  mrlthont  Jnry  trial. 

Cited  in  Higgins  v.  Talty,  157  Mo.  290,  57  S.  W.  724,  sustaining  statute  au- 
thorizing revocation  of  license  by  excise  commissioner  for  violation  of  dramsiM>p 
laws;  Carbondale  v.  Wade,  106  111.  App.  659,  holding  liquor  license  revocable 
under  police  power  of  state. 

Cited  in  footnotes  to  Re  Peck,  63  L.  R.  A.  888,  which  denies  right  to  forfeit 
liquor  tax  certificate  for  criminal  acts  on  holder's  mere  failure  to  deny  allega- 
tions of  petition;  Wallace  v.  Reno,  63  L.  R.  A.  337,  which  authorizes  revocation 
of  liquor  license  by  legislature  or  municipal  officers  with  or  without  notice  to 
licensee. 
"Nrnture  ot  llqnor  license. 

Cited  in  Christian  Feigenspan  v.  Mulligan,  63  N.  J.  Eq.  186,  holding  liquor 
license  not  property  right  capable  of  being  subject  of  chattel  mortgage. 

37  L.  R.  A.  294,  TOWNSEND  v.  STATE,  147  Ind.  624,  62  Am.  St.  Rep.  477,  47 

N.  E.  19. 
ClaM   legislation. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L,  R.  Co.  v.  Montgomery,  152  Ind.  12,  71  Am. 
St.  Rep.  301,  49  N.  E.  582,  sustaining  statute  making  railroad  and  other  cor- 
porations liable  for  injury  to  employee  from  ooemployee's  negligence. 

Rlvlftta  of  gnm  conpanlea. 

Cited  in  Great  Western  Natural  Gas  t  Oil  Co.  v.  Hawkins,  30  Ind.  App.  568, 
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66  N.  E.  765,  denying  right  of  gas  company  to  exercise  power  of  eminent  domain 
except  for  public  use. 

-^  In  natural  saa. 

Cited  in  Manufacturers  Gas  &  Oil  Ck).  v.  Indiana  Natural  Gas  &  Oil  Co.  155 
Ind.  475,  60  L.  R.  A.  774,  footnote  p.  768,  57  N.  E.  912,  holding  unlawful,  pumping 
of  natural  gas  to  injury  of  other  persons  having  wells  supplied  from  same  reser- 
voir; Ohio  Oil  Co.  V.  Indiana,  177  U.  S.  207,  44  L.  cd.  738,  20  Sup.  Ct.  Rep.  576, 
and  State  v.  Ohio  Oil  Co.  150  Ind.  29,  47  L.  R.  A.  631,  footnote  p.  627,  49  N.  R 
809,  sustaining  statute  prohibiting  escape  of  natural  gas  from  wells  into  open  air. 

Police  power. 

Cited  in  State  v.  Theriault,  70  Vt.  625,  43  L.  R.  A.  293,  67  Am.  St.  Rep.  695, 
41  Atl.  1030,  sustaining  statute  authorizing  fish  commissioners  to  prohibit  fishing 
for  certain  period  after  stocking  stream;  Huber  v.  Merkel,  117  Wis.  367,  62 
L.  R.  A.  595,  98  Am.  St.  Rep.  933,  94  N.  W.  354,  holding  that  police  power  does 
not  justify  legislation  prohibiting  waste  of  water  from  artesian  wells  to  injury  of 
neighboring  wells. 

Jnatlce  and  expediency  of  atatntea  aa  alTectinv  validity. 

Cited  in  Lowe  v.  White  County,  156  Ind.  166,  59  N.  E.  466,  holding  that  only 
legislature  can  give  relief  from  unwise  or  oppressive  taxation ;  Plumb  v.  Christie, 
103  Ga.  696,  42  L.  R.  A.  186,  30  S.  E.  759,  holding  state  liquor  dispensary  law 
not  violative  of  constitutional  prohibition  of  irrevocable  grants  of  special  privi- 
leges; State  ex  rel.  Dreibelbiss  v.  Berghoff,  158  Ind.  358,  63  N.  E.  717,  holding 
motive  or  expediency  of  legislation  providing  for  change  in  time  of  municipal 
elections,  not  inquirable  into  by  judiciary. 

Wlten  atatttte  nnconatitntional. 

Cited  in  State  ex  rel  Geake  v.  Fox,  158  Ind.  129,  56  L.  R.  A.  895,  63  N".  E.  19; 
State  ex  rel.  Harrison  v.  Menaugh,  151  Ind.  266,  43  L.  R.  A.  411,  51  N.  E.  117, 
holding  unconstitutionality  of  statute  must  be  clearly  shown. 

Reatrlction  of  levialative  power. 

Cited  in  Scott  v.  State,  151  Ind.  562,  52  N.  E.  163,  and  State  ex  rel  Harrison  ▼. 
Menaugh,  151  Ind.  266,  43  L.  R.  A.  411,  51  N.  E.  117,  holding  legislative  authority 
limited  only  by  restrictions  in  state  and  Federal  Constitutions;  State  ex  rel 
Geake  v.  Fox,  158  Ind.  129,  56  L.  R.  A.  895,  63  N.  E.  19,  holding  municipal  rights 
infringed  by  act  placing  in  governor  power  to  appoint  board  to  control  fire  depart- 
ment and  other  municipal  matters. 

"Waiver  of  error. 

Cited  in  Madden  v.  State,  148  Ind.  187,  47  N.  E.  220,  holding  error  in  admitting 
evidence  subsequently  withdrawn  by  court  waived  by  failure  to  move  jury's  dis- 
charge; Consumers  Paper  Co.  v.  Eyer,  160  Ind.  435,  66  N.  E.  994,  denying  right 
to  raise  on  appeal  question  of  attorney's  misconduct  while  addressing  jury,  when 
no  objection  was  made  at  time. 

37  L.  R.  A.  301,  FREEL  v.  CRAWFORDSVILLE,  142  Ind.  27,  41  N.  E.  312, 
Ijiablllty  of  flroY-ernmental  anbdivialon  for  acta  or  nearllffence  of  oAcera. 

Cited  in  Johnson  County  v.  Reinier,  18  Ind.  A  pp.  121,  47  N.  E.  642,  and  Jasper 
County  V.  Allman,  142  Ind.  677,  39  L.  R.  A.  62,  42  N.  E.  206,  denying  county's 
liability  for  negligence  of  officers  failing  to  repair  bridge;  Pittsburgh,  C.  C.  & 
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St.  L.  R.  Co.  V.  Iddings,  28  Ind.  App.  514,  62  X.  E.  112,  holding  doctrine  of  con- 
tributoiy  negligence  inapplicable  in  action  by  township  against  railroad  for  injury 
to  highway;  Aitken  v.  Wells  River,  70  Vt.  314,  41  L.  R.  A.  569,  67  Am.  St.  Rep. 
672,  40  Atl.  829,  denying  liability  of  village  for  destroying  dam  to  prevent  wasii- 
ing  out  of  highway  during  freshet. 

Cited  in  note  ( 37  L.  R.  A.  301 )  on  liability  of  school  district  or  school  corpora- 
tion to  action  for  damages  from  negligence. 

Sclftool  corporations. 

Cited  in  Wilcoxon  v.  Bluffton,  153  Ind.  271,  54  N.  E.  110,  holding  school  bonds 
part  of  debt  of  civil  city,  where  school  district  and  city  coextensive;  Edwards  v. 
State,  143  Ind.  92,  42  N.  E.  525,  holding  it  duty  of  school  corporation  to  provide 
for  pupil  transferred  from  another  township  as  provided  by  statute. 


37  L.  R.  A.  306,  AMHERST  COLLEGE  v.  RITCH,  161  N.  Y.  282,  45  N.  E.  876. 

Motion  for  reargument  denied  in  152  N.  Y.  641,  46  N.  E.  1152. 

Motion  to  amend  remittitur  denied  in  152  N.  Y.  627,  46  N.  E.  1152. 

Injunction  against  paying  legacies  denied  in  Fayerweather  v.  Ritch,  34  C.  C.  A. 
«1,  63  U.  S.  App.  112,  91  Fed.  724. 

Blftort-form  decision. 

Cited  in  Shaffer  v.  Martin,  20  App.  Div.  306,  46  N.  Y.  Supp.  992,  holding  that 
«hort  decision  must  state  how  issues  were  decided;  Bly  v.  Edison  Electric  Illu- 
minating Co.  172  N.  Y.  6,  58  L.  R.  A.  502,  64  N.  E.  745,  and  Dannhauaer  v. 
Wallenstein,  169  N.  Y.  205,  62  N.  E.  160,  holding  where  decision  in  short-form 
all  facts  warranted  by  evidence  and  necessary  to  support  judgment  presumed 
iound;  Health  Department  v.  Weekes,  22  App.  Div.  112,  47  N.  Y.  Supp.  913,  hold- 
ing that  insufficiency  of  grounds  stated  in  short  decision  will  not  justify  reversal; 
Beardsley  v.  New  York,  L.  E.  A  W.  R.  Co.  15  App.  Div.  257,  44  N.  Y.  Supp.  175; 
Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  231,  57  L.  R.  A.  534,  63  N.  E.  969;  Solo- 
mon v.  Continental  F.  Ins.  Co.  160  N.  Y.  598,  46  L.  R.  A.  684,  73  Am.  St.  Rep.  707, 

55  N.  E.  279;  Gar\ey  v.  Long  Island  R.  Co.  159  N.  Y.  328,  70  Am.  St.  Rep.  550, 
54  N.  E.  67:  Petrie  v.  Hamilton  College,  158  N.  Y.  463,  53  N.  E.  216;  New  York 
Security  &  T.  Co.  v.  Lipman,  157  N.  Y.  556,  52  N.  E.  595;  Bomeisler  v.  Forster, 
154  N.  Y.  237,  39  L.  R.  A.  243,  48  N.  E.  534;  Bartlett  v.  Goodrich,  153  N.  Y. 
424,  47  N.  E.  794, —  holding  in  absence  of  express  findings  all  facts  warranted 
by  evidence  and  necessary  to  support  judgment  presumed  found;  Mutton  v.  Smith, 
175  N.  Y.  378,  67  N.  E.  633,  and  Bly  v.  Edison  Electric  Illuminating  Co.  172  N.  Y. 

<{,  58  L.  R.  A.  502,  64  N.  E.  745,  regarding  short-form  decision  as,  in  effect*,  gen- 
eral verdict;  Piltz  v.  Yonkers  R.  Co.  83  App.  Div.  32,  82  N.  Y.  Supp.  220,  hold- 
ing appellate  division  not  prevented  from  reviewing  exceptions  taken  upon  trial, 
l>y  failure  to  take  and  file  exceptions  to  short-form  decision;  Brokaw  v.  Duffy, 
165  N.  Y.  404,  59  N.  E.  196,  by  O'Brien,  J.,  dissenting,  who  holds  all  facts  neceu- 
sary  to  support  judgment  on  short  decision  deem  el  found,  and  all  inconsistent 
facts,  negatived. 

Distinguished  in  Matherson  v.  Belden,  14  App.  Div.  521,  43  N.  Y.  "Supp.  88«, 
holding  where  decision  shows  that  trial  court  failed  to  pass  on  question  it  may  be 
considered  on  appeal;  Rodgers  v.  Clement,  162  N.  Y.  427,  76  Am.  St.  Rep.  34«, 

56  N.  E.  901,  holding  finding  by  referee  against  admission  in  pleadings  not  pp^ 
turned  to  support  judgment. 
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Poorer  of  court  of  appeals  to  revle^r  faota. 

Cited  in  Genet  v.  Delaware  &  H.  Canal  Co.  170  N.  Y.  289,  63  N.  E.  350;  Wood- 
bridge  V.  First  Nat.  Bank,  166  N.  Y.  245,  59  N.  E.  836;  Reed  v.  McCord,  160 
N.  Y.  334,  54  N.  E.  737, —  holding  court  of  appeals  cannot  review  sufficiency  of 
evidence  to  sustain  decision  or  undirected  verdict  unanimously  affirmed  by  ap- 
pellate division;  People  ex  rel.  Citizens'  Lighting  Co.  v.  Feitner,  81  App.  Div. 
123,  81  N.  Y.  Supp.  73,  and  People  ex  rel  Manhattan  R.  Co.  v.  Barker,  152  N.  Y. 
432,  46  N.  £.  875,  holding  implied  findings  of  fact  unanimously  made  by  ap- 
pellate division  on  review  of  assessment  conclusive  on  court  of  appeals;  People 
ex  rel  Sands  v.  Feitner,  173  K.  Y.  650,  66  N.  E.  626,  holding  court  of  appeals 
cannot  review  facts  on  appeal  of  statutory  review  of  assessment  unanimously 
affirmed  by  appellate  division;  Niagara  Falls  v.  New  York  C.  &  H.  R.  R.  Go.  168 
N.  Y.  611,  61  N.  £.  185,  holding  question  whether  finding  unsupported  by  evidence 
not  reviewable  by  court  of  appeals,  on  appeal  from  unanimous  decision;  Consoli- 
dated Electric  Storage  Co.  v.  Atlantic  Trust  Co.  161  N.  Y.  611,  56  N.  E.  145, 
holding  questions  dependent  on  facts  not  reviewable  by  court  of  appeals  on  ap- 
peal from  unanimous  affirmance  of  general  decision;  Lamkin  v.  Palmer,  164  N.  Y. 
204,  58  N.  £.  123,  holding  validity  of  contract  under  statute  of  frauds  not  re- 
viewable by  court  of  appeals  where  dependent  on  question  of  fact;  Marden  v. 
Dorthy,  160  N.  Y.  46,  46  L.  R.  A.  696,  54  N.  E.  726,  holding  facta  expressly  or 
impliedly  negatived  against  appellant  by  unanimous  decision  of  appellate  division 
conclusive  on  court  of  appeals;  Kennedy  v.  Mineola,  H.  A.  F.  Traction  Co.  178 
N.  Y.  512,  71  N.  E.  102,  holding  that  unanimous  affirmance  by  appellate  division 
of  lower-court' decision  upon  question  of  title,  prevents  court  of  appeals  from  con- 
struing deeds  upon  which  title  was  based;  National  Harrow  Go.  y.  E.  Bement  4t 
Sons,  163  N.  Y.  510,  57  N.  E.  764,  holding  referee's  omission  to  find  material 
fact  in  short  decision  not  reviewable  in  court  of  appeals;  Carpenter  v.  Taylor, 
164  N.  Y.  182,  58  N.  E.  53  (dissenting  opinion),  majority  holding  propriety  of 
judgment  upon  settled  facts  reviewable  by  court  of  appeals. 

Silence  as  fraud. 

Cited  in  footnotes  to  Chicora.  Fertilizer  Co.  v.  Dunan,  50  L.  R.  A.  401,  which 
holds  failure  to  inform  creditor  of  pending  negotiations  increasing  value  of  col- 
lateral security  sought  to  be  released  not  fraudulent  concealment;  Opie  v.  Pacific 
Invest.  Co.  56  L.  R.  A.  778,  which  denies  duty  of  indorser  to  disclose  to  mort- 
gagee knowledge  as  to  value  of  mortgage  which  he*  attempts  to  buy  for  third 
person. 
Tmat  created  by  promise  of  legatee  or  transferee. 

Cited  in  Neresheimer  v.  Smyth,  167  N.  Y.  207,  60  N.  E.  449,  holding  trust 
created  by  transfer  of  property  to  one  promising  to  pay  debts  therefrom ;  Ahrens 
V.  Jones,  160  N.  Y.  561,  88  Am.  St.  Bep.  620,  62  N.  E.  666,  holding  trust  ex  mate- 
fido  attaches  to  property  conveyed  on  grantee's  promise  to  pay  specified  sum  to 
another;  McCleilan  v.  Grant,  83  App.  Div.  604,  82  N.  Y.  Supp.  208,  holding  en- 
forceable, against  heirs  at  law  of  grantee,  trust  ex  malefioio  created  by  conveyance 
of  real  estate  by  illiterate  woman  to  pastor,  under  verbal  understanding  to  hold 
for  son ;  Edson  v.  Bartow,  154  N.  Y.  219,  61  Am.  St.  Rep.  609,  48  N.  E.  541,  hold- 
ing legacy  to  circumvent  statute  prohibiting  certain  bequests  within  fixed  period 
before  death  impressed  with  trust  for  next  of  kin;  Re  Small,  27  App.  Div.  447, 
50  N.  Y.  Supp.  341  (dissenting  opinion),  majority  holding  trust  ivat  created  by 
undertaking  of  residuary  legatee  to  provide  for  certain  relatives. 
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BlTeet  ^f  oolevatee's  promise. 

Distingruished  in  EdAon  v.  Bartow,  154  N.  Y.  221,  61  Am.  St.  Rep.  609,  48  N.  E. 
541,  holding  shares  of  other  colegatees  unaffected  by  promise  of  one  for  himself 
to  comply  with  testator's  wishes. 

Birect  of  Illegal  seeret  tmmt  npon  remainder  to  trnstee. 

Cited  in  Ham  v.  Twombly,  181  Mass.  172,  63  N.  E.  336,  holding  remainder  to 
devisee  of  expressed  trust  after  death  of  beneficiary  not  affected  although  illegal 
secret  trust  existed. 

Impossibility  of  performance  of  parol  tmst. 

Cited  in  Medical  College  Laboratory  v.  New  York  University,  76  App.  Div.  59, 
78  N.  Y.  Supp.  673,  decreeing .  reconveyance  of  property  conveyed  under  parol 
agreement  impossible  to  be  performed. 

Restriction  of  devises   to  certain   corporations. 

Cited  in  Allen  v.  Stevens,  22  Misc.  174,  49  N.  Y.  Supp.  431,  and  Frazer  v. 
Hoguet,  65  App.  Div.  201,  72  N.  Y.  Supp.  840,  holding  statute  prohibiting  be- 
quests of  more  than  half  of  estate  to  religious  corporation  can  be  invoked  only  by 
persons  mentioned  therein;  Re  Stilson,  85  App.  Div.  136,  83  N.  Y.'Supp.  67,  hold- 
ing antenuptial  agreement  by  husband  tQ  take  no  part  of  wife's  property  after 
death,  waiver  of  rights  under  statute  restricting  devises  to  charity ;  Moskowitz  v. 
Hornberger,  20  Misc.  562,  46  N.  Y.  Supp.  462,  holding  validity  of  devise  of  real 
estate  to  religious  corporation  not  collaterally  assailable;  Scott  v.  Ives,  22  Misc. 
755,  51  N.  Y.  Supp.  49,  holding  statute  prohibiting  bequests  of  more  than  half 
estate  to  certain  corporations  affects  bequest  to  foreign  corporations;  Allen  v. 
Stevens,  33  App.  Div.  503,  54  N.  Y.  Supp.  8  (dissenting  opinion),  majority  hold- 
ing devise  of  more  than  half  of  estate  to  found  home  for  aged  men  invalid. 

Limited  in  Williams  v.  Daiker,  63  App.  Div.  614,  71  N.  Y.  Supp.  247,  holding 
bequests  of  more  than  half  of  estate  for  certain  purposes  may  be  challenged  by 
any  interested  person. 

Validity  of  atrreement  not  to  csontest  will. 

Cited  in  Clark  v.  Lyons,  38  Misc.  518,  77  N«  Y.  Supp.  967,  holding  legatee's 
promise  to  pay  fixed  sum  to  one  agreeing  not  to  contest  will,  valid. 

Tmstee's  parebase  of  adverse  interest. 

Cited  in  Merrick  v.  Waters,  51  App.  Div.  86,  64  N.  Y.  Supp.  542,  holding  pur- 
chase by  trufrtee  of  adverse  interest  in  property  inures  to  benefit  of  oestuia  que 
irwit. 
Taxation   of  legacies. 

Limited  in  Re  Edson,  24  Misc.  356,  53  N.  Y.  Supp.  712,  holding  legacy  im- 
pressed with  secret  trust  not  taxable  against  legatee's  estate. 

Beanests  to  edncatlonal  Institutions. 

Cited  in  Re  Lampson,  33  App.  Div.  52,  53  N.  Y.  Supp.  531,  holding  bequests  to 
educational  institutions  favored  by  public  policy. 

Deflnlteness  of   benefldarles. 

Distinguished  in  Jay  v.  Lee,  41  Misc.  14,  83  N.  Y.  Supp.  579,  holding  not  void 
for  indefiniteness,  bequest  in  trust  for  persons  whom  testatrix  had  'indicated  dur- 
ing   .    .    .    my  lifetime." 
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37  L.  R.  A.  333,  LEHMANN  v.  DEUSTER,  96  Wis.  185,  60  Am.  St.  Rep.  Ill, 

70  N.  W.  170. 
Sur-vlTal  of  action  for  peraonal  Injnrlea. 

Cited  in  Brown  v.  Chicago  &  N.  W.  R.  Co.  102  Wis.  141,  163,  44  L.  R.  A.  582, 
77  N.  W.  748,  holding  that  cause  of  action  for  personal  injuries  surviTes. 

Cited  in  note  (44  L.  R.  A.  178,  179,  180,  187)  on  assignability  of  cause  of  ac- 
tion for  personal  injury. 

Garntotament   of.  anllqal dated   claims. 

Cited  in  note  (59  L.  R.  A.  358)  on  garnishment  of  unliquidated  claims. 

37  L.  R.  A.  337,  TITTLE  v.  VANLEER,  89  Tex.  174,  34  S.  W.  715. 
IVlietlier  instrniment  deed  of  tr|^at  or  aawlKHiiieiit  for  creditors. 

Cited  in  Rindskoff  v.  Vanleer,  14  Tex.  Civ.  App.  95,  36  S.  W.  918;  Willis  t. 
Holland,  13  Tex.  Civ.  App.  693,  36  S.  W.  329;  Seward  Confectionery  Go.  v.  Ull- 
man,  89  Tex.  506,  35  S.  W.  469, — holding  conveyance  to  secure  payment  of  speci- 
fied debts,  surplus  returnable  to  grantor,  deed  of  trust;  Thaxton  v  Smith,  90  Tex. 
594,  40  S.  W.  14,  holding  instrument  providing  for  payment  of  all  debts  out  of 
proceeds  of  insolvent's  entire  property  .thereby  transferred,  directing  preferences 
and  return  of  surplus,  general  assignment. 

Cited  in  footnote  to  Conely  v.  Collins,  44  L.  R.  A.  844,  which  holds  conveyance 
in  trust  to  sell  and  apply  proceeds  to  corporate  indebtedness,  assignment  for 
creditors. 

Preference  by  mortsase  or  sale  a«  aMilsmment  for  creditors. 

Cited  in  notes  (37  L.  R.  A.  337)   on  whether  preference  by  mortgage  or  sale 
is  an  assignment  for  creditors;    (37  L.  R.  A.  465,  483)   on  effect  of  insolTtrn^ 
statutes  on  mortgage  or  sale  preferring  creditors;   (36  L.  R.  A.  366)   on  right  of 
creditor  to  buy  property  from  his  debtor  in  satisfaction  of  his  debt. 
Necesalty  of  acceptance  by  benellclaries  of  tmat  deed. 

Cited  in  White  v.  Sterzing,  11  Tex.  Civ.  App.  556,  32  S.  W.  909,  holding  ac- 
ceptance by  any  creditor  secured  lenders  trust  deed  operative  as  to  him. 

Distinguished  in  Bailey  v.  Deware,  91  Tex.  92,  40  S.  W.  966,  holding  decision 
that  pleadings  did  not  raise  question  of  acceptance  of  deed  of  trust  by  benefici- 
aries not  in  conflict. 
Blfect  of  general  asalsnment. 

Cited  in  Thaxton  v.  Smith,  90  Tex.  594,  40  S.  W.  14,  holding  proceedings 
against  estate  of  deceased  assignor  for  creditors  unnecessary. 

37  L.  R.  A.  371,  WELLS,  F.  &  CO.'S  EXPRESS  v.  CRAWFORD  COUNTY,  63 

Ark.  576,  40  S.  W.  710. 
Taxation  of  property  of  nonresidents. 

Cited  in  footnote  to  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of  Assessors,  45 
L.  R.  A.  524,  which  holds  tax  against  nonresident  with  no  property  in  state,  null.. 
AsseMinient  of  Intangrlble  value*. 

Cited  in  Detroit  Citizens*  Street  R.  Co.  v.  Detroit,  125  Mich.  692,  84  Am.  St 
Rep.  589,  85  N.  W.  96,  sustaining  assessment  of  street  railroad  including  value  of 
franchise. 
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Cited  in  footnote  to  People  ex  reh  Delaware,  L.  &  W.  R.  Co.  v.  Clapp,  39  L.  R. 
A.  237,  which  holds  cost  of  reproduction  proper  basis  for  local  taxation  of  railroad. 

Cited  in  note   (58  L.  R.  A.  532,  595,  609)  on  taxation  of  capital  stock  of  cor- 
porations in  the  United  States. 
KnJolBlnv  collection  of  taxes. 

Cited  in  footnotes  to  Philadelphia  Mortg.  &  T.  Co.  v.  Omaha,  57  L.  R.  A.  160, 
which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on  which 
money  loaned  in  reliance  on  treasurer's  mistaken  marking  of  taxes  as  paid ;  Corn- 
use  of  Wiggins  V.  Scott,  55  L.  R.  A.  597,  which  sustains  right  of  single  non- 
resident taxpayer  to  sue  for  himself  and  others  to  recover  taxes  illegally  exacted. 

37  L.  R.  A.  376,  LUCAS  v.  HERBERT,  148  Ind.  64,  47  N.  E.  146. 
RlsMta  of  hackmen  and  exprcMmen  at  depots. 

Cited  in  Indianapolis  Union  R.  Co.  v.  Dohn,  153  Ind.  12,  45  L.  R.  A.  428,  74 
Am.  St.  Rep.  274,  53  N.  E.  937,  denying  railroad  company's  right  to  grant  one 
transfer  company  exclusive  rights  on  station  grounds. 

Cited  in  footnotes  to  State  v.  Reed,  43  L.  R.  A.  134,  which  denies  railroad  com- 
pany's right  to  give  one  hackman  exclusive  privilege  to  enter  station  grounds; 
Pennsylvania  Co.  v.  Chicago,  53  L.  R.  A.  223,  which  denies  carrier's  power  to  pre- 
vent others  than  lessee  occupying  hack  stands  in  street;  Boston  &  A.  R.  Co.  v. 
Brown,  52  L.  R.  A.  418,  whioh  holds  driver  of  public  carriage  entering  railroad 
grounds  to  get  pa«y«nger  ordering  carriage,  a  trespasser  on  soliciting  other  pas- 
sengers; New  York,  N.  H.  &  H.  R.  Co.  v.  Scovill,  42  L.  R.  A.  157,  which  sustains 
railroad  company's  right  to  give  exclusive  privilege  of  soliciting  passengers  or 
baggage  on  station  grounds;  Norfolk  &  W.  R,  Co.  v.  Old  Dominion  Baggage  Trans- 
fer Co.  50  L.  R.  A.  722,  which  upholds  special  privilege  to  baggage  transfer  com- 
pany to  another  depot  to  solicit  business;  Kates  v.  Atlanta  Baggage  &  Cab  Co. 
46  L.  R.  A.  431,  which  sustains  contract  giving  cab  company  exclusive  privilege 
of  soliciting  patronage  on  trains  and  in  depot ;  Hedding  v.  Gallagher,  64  L.  R.  A. 
811,  which  sustains  right  of  railroad  company  to  give  to  one  teamster  exclusive 
right  to  enter  railroad  property  to  solicit  privilege  of  carrying  baggage  and 
passengers;  Godbout  v.  St.  Paul  Union  Depot  Co.  47  L.  R.  A.  532,  which  author- 
izes discrimination  by  carrier  between  hackmen  within,  but  not  outside  of,  depot; 
Cosgrove  v.  Augusta,  42  L.  R,  A.  711,  which  holds  ordinance  prohibiting  hackmen, 
etc.,  from  entering  depot  to  solicit  custom  not  authorized  by  general  welfare 
clause  in  city  charter. 

Disapproved  in  Donovan  v.  Pennsylvania  Co.  61  L.  R.  A.  143,  footnote  p.  140, 
57  C.  C.  A.  364,  120  Fed.  217,  sustaining  carrier's  power  to  give  exclusive  right 
to  solicit  patrons  within  station  to  one  hackman. 

37  L.  R.  A.  378,  EVANSVILLE  STREET  R.  CO.  v.  GENTRY,  147  Ind.  408,  62 

Am.  St.  Rep.  421,  44  N.  E.  311. 
Dnty  of  pemon  cromlniv  street  railroad. 

Cited  in  Marchal  v.  Indianapolis  Street  R.  Co.  28  Ind.  App.  137,  62  N.  E.  280, 
holding  rule  as  to  duty  of  person  crossing  track  not  so  strict  in  case  of  street  as  of 
.team  railroads;  Citizens'  Street  R,  Co.  v.  Hamer.  29  Ind.  App.  431,  62  N.  E.  658, 
holding  presumption  that  person  seeing  approaching  car  will  step  from  track  ap- 
pliaible  with  less  force  to  street  cars  than  steam  cars. 
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Cited  in  footnote  to  Kansas  City-Leavenworth  R.  Co.  v.  Gallagher,  64  Lu  R.  A. 
344,  which  sustains  right  of  one  about  to  cross  street  car  tracks  to  believe  tiiat 
car  is  running  at  lawful  speed  and  is  under  control. 

Neffllffence  In  mnnlns'  street  cars  over  croMiInirB- 

Cited  in  footnotes  to  Smith  v.  Union  Trunk  Line,  45  L.  R,  A.  169,  which  holds 
that  running  two  cable  cars  past  each  other  at  much  frequented  crossing  without 
signal,  gross  negligence;  Roberts  v.  Spokane  Street  R.  Co.  54  L.  R.  A.  184,  which 
holds  street  car  company  not  free  from  negligence  per  ae  in  having  cars  meet  at 
busy  street  crossing  while  running  at  rate  of  2 J  miles  an  hour. 

Contributory  neipllirence. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Parish,  28  Ind.  App.  200,  91  Am. 
St.  Rep.  120,  62  N.  E.  514,  holding  that  absence  of  contributory  negligence  mar 
be  shown  by  slight  positive  testimony,  circumstantial  or  otherwise;  De  Grafifen- 
ried  v.  Wallace,  2  Ind.  Terr.  662,  53  S.  W.  462,  holding  person  walking  out  of 
door  on  second  floor  of  unfinished  building  at  night  guilty  of  contributory  negli- 
gence; Moore  v.  St.  Louis  Transit  Co.  95  Mo.  App.  737,  holding  one  exercising 
such  care  in  looking  for  approaching  car  as  ordinarily  prudent  man  would  exer- 
cise, not  contributorily  negligent  as  to  injury  received. 

Distinguished  in  Scofield  v.  Myers,  27  Ind.  App.  376,  60  N.  E.  1005,  holding 
failure  to  look  and  listen  for  runaway  team  approaching  from  behind  not  con- 
tributory negligence. 

37  L.  R.  A.  381,  WINDFALL  MFG.  CO.  v.  PATTERSON,  148  Ind.  414,  62  Am. 

St.  Rep.  532,  47  N.  E.  2. 
Enjoinlnff   prospective  nuisance. 

Cited  in  Flood  v.  Consumers  Co.  105  111.  App.  565,  holding  that  one  seeking  to 
enjoin  nuisance  must  show  clear  case  of  pressing  necessity. 

Cited  in  footnotes  to  Chambers  v.  Cramer,  54  L.  R.  A.  545,  which  holds  injunc- 
tion not  granted  against  what  is  not  nuisance  per  ««,  though  it  may  become  such; 
Pearce  v.  Gibson  County,  55  L.  R.  A.  477,  which  sustains  right  to  enjoin  intended 
discharge  of  water  closets  through  sewer  on  another's  land;  St.  Lawrenee  v. 
Gross,  47  L.  R.  A.  572,  which  denies  injimction  against  removal  of  building  on 
ground  that  nuisance  will  be  created  by  leaving  dangerous  excavation. 
Injunction  against  oil  and  ffas  well. 

Cited  in  McGregor  v.  Camden,  47  W.  Va.  196,  34  S.  E.  936,  holding  operation 
of  oil  well  so  as  to  make  it  nuisance  to  adjoining  dwelling,  enjoinable. 

37  L.  R.  A.  384,  BUCK  v.  MILLER,  147  Ind.  586,  62  Am.  St.  Rep.  436,  45  N.  E. 

647,  47  N.  E.  8. 
Assessment  of  personalty  agralnst  nonresidents. 

Cited  in  Schmidt  v.  Failey,  148  Ind.  157,  37  L.  R.  A.  446,  47 
N.  E.  326,  holding  funds  distributable  to  nonresidents  in  hands  of  local  receiver, 
subject  to  taxation;  Augusta  v.  Kimball,  91  Me.  600,  41  L.  R.  A.  477,  40  All. 
066,  holding  nonresident  trustees  accountjible  to  state  courts  not  assessable  for 
property  held  outside  of  state;  Gallup  v.  Schmidt,  154  Ind.  203,  .56  N.  E.  443, 
sustaining  assessment  of  decedent's  personalty  against  nonresident  executor. 

Cited  in  footnotes  to  Grigsby  Constr.  Co.  \.  Freeman,  58  L.  R.  A.  349,  which 
holds  contractor's  outfit  brought  into  state  for  use  several  months  in  constructing 
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railroad,  taxable  in  state;  Liverpool  &  L.  &  G.  Ina.  Co.  v.  Board  of  AasessorB^  45 
L.  R.  A.  524,  which  holds  situs  of  debt  due  nonresident  at  creditor's  domicil  for 
purpose  of  taxation. 

Bnjolnlns'  collection  of  tax. 

Cited  in  Luke  v.  Sheridan,  26  Ind.  App.  532,  60  N.  E.  359,  holding  collection  of 
tax  assessed  on  personalty  of  one  taxed  in  another  county,  enjoinable. 

Cited  in  footnote  to  Philadelphia  Mortg.  &  T.  Co.  v.  Omaha,  57  L.  R.  A.  150, 
which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on  which 
money  loaned  in  reliance  on  treasurer's  mistaken  marking  of  taxes  as  paid. 
PresiimptloB  that  aaseaament  'correct. 

Cited  in  Gallup  v.  Schmidt,  154  Ind.  212,  56  N.  £.  443,  holding  assessment 
made  by  auditor  presumed  correct  in  proceeding  to  collect  tax. 

37  L.  R  A.  301,  DETROIT  v.  CHAPIN,  108  Mich.  136,  66  N.  W.  687. 
Slarnliiff  bill  after  learlslatnre'B  adJourBmcnt. 

Cited  in  note  (37  L.  R  A.  397 )  on  right  of  executive  to  sign  bill  after  adjourn- 
ment of  legislative  bodies. 

Effect  of  «meiicl«torT  tmytr  on  pendlnar  proceedlnira* 

Distinguished  in  Brady  v.  Hay  ward,  114  Mich.  330,  72  N.  W.  233,  holding 
proceedings  under  drain  law  not  terminated  by  amendatory  law;  Balch  v.  De- 
troit, 109  Mich.  254,  67  N.  W.  122,  holding  condemnation  proceedings  in  which 
verdict  confirmed  and  time  to  appeal  expired  not  affected  by  enactment  of  repeal- 
ing statute. 

Contempora  neons  constmctlon  of  Con«tl4«tlon. 

Cited  in  Pingree  v.  Auditor  General,  120  Mich.  104,  44  L.  R.  A.  686,  78  N.  W. 
1025,  holding  rule  of  construction  of  constitutional  provision  by  long  continued 
usage  applicable  only  in  doubtful  cases. 

37  L.  R.  A.  402,  ANDREWS  v.  JACKSON,  168  Mass.  266,  60  Am.  St.  Rep.  390, 

47  N.  E.  412. 
Vendor's  representations  as  fmnd. 

Cited  in  Whiting  v.  Price,  169  Mass.  577,  61  Am.  St  Rep,  307,  48  N.  E.  772, 
holding  seller's  representations  that  bond  was  good  and  secured  by  mortgage  of 
certain  property  actionable  fraud;  Boles  v.  Merrill,  173  Mass.  494,  73  Am.  St. 
Rep.  308,  53  N.  £.  894,  holding  statements  of  vendor  of  personal  property  used 
in  business  as  to  number  of  regular  customers  and  net  income,  actionable;  Chil- 
80n  v.  Houston,  9  N.  D.  503,  84  N.  W.  354,  holding  vendor's  representations  as  to 
financial  condition  of  maker  of  note,  actionable;  Lynch  v.  Murphy,  171  Mass. 
308,  50  N.  E.  623,  holding  representations  as  to  value  as  investment  of  stock  in 
company  organized  to  manufacture  machine  then  unperfected,  not  actionable. 

Cited  in  footnotes  to  H.  W.  Williams  Trarsp.  Line  v.  Darius  Cole  Transp.  Co. 
56  L.  R.  A.  939,  which  denies  right  to  rely  on  false  representations  as  to  speed  of 
steamboat,  if  warranty  as  to  speed  inserted  in  contract;  Stackpole  v.  Hancock, 
45  L.  R.  A.  814,  which*  requires  purchaser  undertaking  to  inform  vendor  of 
valuable  mine  on  land  to  disclose  whole  truth. 

Distingui#ied  in  People's  Sav.  Bank  v.  James,  178  Mass.  324,  59  N.  E.  807, 
holding  fraudulent  representations  as  to  financial  standing  inducing  transfer  of 
property,  no  ground  for  equitable  relief  as  against  purchaser  under  execution. 
L.  R.  A.  Au.— Vol.  IV.— 35. 
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87  L.  R.  A.  404,  ROCHESTER  LODGE  NO.  21,  A.  F.  ft  A.  M.  ▼.  GRAHAM,  65 

Minn.  467,  68  N.  W.  79. 
Covenants   mnnlnar   ifrltli    Imnd. 

Cited  in  footnote  to  Doty  v.  Chattanooga  Union  R.  Co.  48  L.  R.  A.  160,  which 
holds  covenant  for  running  certain  trains  binding  on  subsequent  purchaser  of 
railroad. 

37  L.  R.  A.  '406,  SCHOOL  DISTRICT  v.  STOCKING,  138  Mo.  672,  60  Am.  St. 

Rep.  676,  40  S.  W.  658. 
Incurrlnff  liability  wm  consideration  for  promise  to  fflve. 

Cited  in  Christian  University  v.  Hoffman,  96  Mo.  App.  495,  69  S.  W. 
474,  holding  that  incurring  obligations  by  trustees  of  educational  institution  on 
faith  of  future  promise  to  pay  constitutes  valuable  consideration;  Third  Nat. 
Bank  v.  Reichert,  101  Mo.  App.  253,  73  S.  W.  893,  holding  agreement  between 
parties  to  undertake  enterprise,  ample  consideration  for  notes  given  by  one  of 
them. 

Cited  in  footnote  to  Albert  Lee  College  v.  Brown,  60  L.  R.  A.  870,  which  holda 
enforceable  after  leaker's  death  note  payable  in  future  for  permanent  endow- 
ment fund  of  charitable  educational  institution. 

Gift  in  fntnro. 

Cited  in  Re  Soulard,  141  Mo.  657,  43  S.  W.  617,  holding  gift  to  take  effect  in 
future  invalid. 
Gift  of  note. 

Cited  in  footnotes  to  Rickettft  v.  ^ovtfaom,  42  L.  R.  A.  794,  which  holds  void 
for  lack  of  consideration  note  to  grand-daughter  to  enable  her  to  live  without 
working,  although  enforceable  if  lucrative  position  given  up  in  reliance  thereon; 
Royston  v.  McCulley,  52  L.  R.  A.  899,  which  holds  gift  of  note  to  servant  made  by 
indorsing  and  giving  it  to  her,  though  retaining  it  as  her  agent. 

37  L.  R.  A.  412,  HELENA  CONSOL.  WATER  CO.  v.  STEELE,  20  Mont  1,  49 

Pac.  382. 
MnnlcliMil   Kvaterworka. 

Followed  in  Helena  v.  Helena  Waterworks  Co.  68  C.  C.  A.  391,  122  Fed.  11 
without  special  discussion;  State  ex  rel.  White  v.  Barker,  16  Iowa,  107,  57  L.  R. 
A.  251,  93  Am.  St.  Rep.  222,  89  N.  W.  204,  holding  that  legislature  cannot  take 
from  municipality,  management  of  water-supply  system,  vesting  it  in  trustees  for 
whose  selection  it  provides. 

Cited  in  footnote  to  North  Springs  Water  Co.  v.  Tacoma,  47  L.  R.  A.  214,  which 
sustains  city's  right  to  build  own  waterworks  after  granting  franchise  to  water 
company. 

Cited  in  note  (61  L.  R.  A.  39)   on  establishment  a^d  r^gul^tion  of  municipal 
water  supply. 
LefflslatlTe  control  of  manlclpalltlCB. 

Cited  in  note  (48  L.  R.  A.  471)  on  power  of  legislature  to  impose  burdens  od 
municipalities  and  to  control  their  local  administration  and  property. 
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37  L.  R.  A,  417,  BULLOCK  v.  DELAWARE,  L.  A  W.  R.  CO.  60  N.  J.  L.  24,  36 

Atl.  773. 
pMMcnffer'B  rlarlftt  to  carry  mtckas-es  in  ear. 

Cited  in  footnotes  to  Runyan  v.  Central  R.  Co.  43  L.  R.  A.  284,  which  denies 
right  to  take  small  packages  of  merchandise  in  car  as  part  of  baggage  although 
long  acquiescence  prevents  rescission  of  regulation  without  notice;  Runyan  v. 
Central  R.  Co.  48  L.  R.  A.  744,  which  holds  carrier  not  prevented  by  previous 
indulgence  from  discontinuing  practice  of  passengers  carrying  small  packages  of 
merchandise  into  car. 

37  L.  R.  A.  419,  PEOPLE  ex  rel.  STURGIS  v.  FALLON,  162  N.  Y.  1,  46  N.  E.  302. 
RIarlftt  to  race  Ikomes. 

Cited  in  Grannan  v.  Westchester  Racing  Asso.  16  App.  Div.  14,  44  N.  T. 
Supp.  790,  denying  right  of  racing  association  to  permanently  exclude  person 
from  track;  Brien  v.  Stone,  82  App.  Div.  452,  81  N.  Y.  Supp.  597,  recognizing 
constitutionality  of  statute  providing  for  and  regulating  horse  racing. 

Bettlnff  on  races. 

Followed  without  special  discussion  in  People  v.  Stedeker,  175  N.  Y.  61,  67 
N.  E.  132. 

Cited  in  People  ex  rel,  Clifton  v.  DeBragga,  73  App.  Div.  680,  77  N.  Y.  Supp. 
7,  and  People  v.  Shannon,  87  App.  Div.  33,  83  N.  Y.  Supp.  1061,  holding  Pena) 
Code,  8  361,  prohibiting  pool  selling  outside  of  grounds  upon  results  of  horse 
races,  constitutional ;  People  em  rel  Allen  v.  Hagan,  170  N.  Y.  53,  62  N.  £.  1086, 
holding  commitment  upon  charge  of  violating  Penal  Code,  §  35 1,  defective  as 
failing  to  state  crime  charged ;  People  v.  Levoy,  72  App.  Div.  57,  76  N.  Y.  Supp. 
783,  holding  it  punishable  under  Penal  Code  to  permit  premises  not  upon  raee 
track  to  be  used  as  pool  room ;  Maxim  A  G.  Co.  v.  Sheehan,  37  Misc.  370,  75  N.  Y. 
Supp.  422,  denying  in/unction  to  prevent  resale  of  tips  on  races. 

Jndlcial  Inanlry  Into  levtslatlve  motives. 

Cited  in  Barhite  v.  Home  Teleph.  Co.  50  App.  Div.  28,  63  N.  Y.  Supp.  669, 
holding  action  of  common  council  in  granting  franchise  not  impeachable  in  courts 
for  fraud;  Kittinger  v.  Buffalo  Traction  Co.  160  N.  Y.  389,  54  N.  E.  1081,  holding 
that  taxpayer  cannot  have  consent  of  authorities  to  street  railroad  declared  void 
because  same  was  obtained  through  fraud  and  corruptiqn. 
Constitutional   provUiona   not    aelf-execntlns. 

Distinguished  in  Chittenden  v.  Wurster,  162  N.  Y.  371,  37  L.  R.  A.  817,  46 
N.  E.  857  (dissenting  opinion),  majority  holding  civil  service  clause  in  Constitu> 
tion  not  self -executing  as  to  ascertaining  fitness  by  competitive  examinations. 

37  L.  R.  A.  423,  STATE  v.  MEYERS,  46  Neb.  162,  64  N.  W.  697. 
Competeney  of  ^vvltnenaeti. 

Cited  in  note  (37  L.  R.  A.  423)  on  effect  of  insanity  on  competency  of  witnesses. 
Complaint  by  pemon  raped. 

Cited  in  Welsh  v.  State,  60  Neb.  113,  82  N.  W.  368,  holding  evidence  of  com- 
plaints of  prosecutrix  in  rape  case  admissible  in  corroboration;  State  v.  Wheeler, 
116  Iowa,  214,  93  Am.  St.  Rep.  236,  89  N.  W.  978,  holding  complaints  of  prosecu- 
trix, not  part  of  res  gestce,  not  corroborative  evidence,  within  meaning  of  Code 
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in  prosecution  for  rape;  State  v.  Wolf,  118  Iowa,  566,  92  N.  W.  673,  holding  fail- 
ure  of  prosecutrix  to  make  complaint  properly  considered  as  affecting  her  credi- 
bility as  witness. 

37  L.  R.  A.  420,  ROGERS  v.  HEAD'S  IRON  FOUNDRY,  61  Neb.  39,  70  N.  W.  527. 
Relation  baelc  of  iaBtrwimentB  to  dellTery  to  tblrd  pcnion. 

Cited  in  Barnes  v.  Ck>z,  58  Neb.  677,  79  N.  W.  550,  holding  that  recorded  deed 
does  not  affect  attachment  levied  after  recording  but  before  actual  deliver}'; 
Sloan  v.  Thomas  Mfg.  Co.  58  Neb.  717,  79  N.  W.  728,  holding  rights  of  chattel 
mortgagees  inferior  to  attachment  prior  to  acceptance ;  United  States  v.  Loughrev, 
172  U.  S.  228,  43  L.  ed.  428,  19  Sup.  Ct.  Rep.  153  (dissenting  opinion),  majority 
holding  that  title  to  lands  resumed  by  United  States  previously  granted  to  state 
for  certain  purpose  does  not  relate  back. 

Cited  in  note  (54  L.  R.  A.  897,  906)  on  delivery  of  deed  to  third  person,  or 
record,  or  delivery  for  record,  by  grantor. 

Pre««mptloB  of  accoptamee  of  benellelal  vrant. 

Cited  in  Atwood  v.  Marshall,  62  Neb.  177,  71  N.  W.  1064,  holding  chattel  mort- 
gage voluntarily  executed  and  recorded  by  mortgagor  presumably  accepted  by 
mortgagee. 

37  L.  R,  A.  434,  HORBACH  v.  TYRRELL,  48  Neb.  614>  67  N.  W.  485. 
Neoemilty  for  aclmo'fvrledflnneiit. 

Cited  in  Linton  v.  National  L.  Ins.  Co.  44  C.  C.  A.  68,  104  Fed.  588,  and  Linton 
V.  Cooper,  53  Neb.  408,  73  N.  W.  731,  sustaining  validity  of  unacknowledged  con- 
veyance of  separate  property  not  homestead  of  married  woman;  Morris  v. 
Linton,  61  Neb.  539,  85  N.  W.  565,  sustaining  validity  of  properly  executed  ac- 
knowledged power  of  attorney. 

Uaaclcnoifrlodared  eonveyance  of  hometitead. 

Cited  in  Interstate  Sav.  ft  L.  Asso.  v.  Strine,  68  Neb.  135,  78  N.  W.  377,  hold- 
ing conveyance  of  homestead  unacknowledged  by  husband  and  wife,  void;  Solt 
V.  Anderson,  63  Nob.  737,  89  N.  W.  306,  holding  unacknowledged  contract  for 
sale  of  homestead  unenforceable  by  or  against  vendor. 

Neoemilty  of  ifrlfe  aa  party  to  sale  of  bomeiitead. 

Cited  in  Blumer  v.  Albright,  64  Neb.  254,  89  N.  W.  800,  holding  conveyance 
of  homestead  without  acknowledgment  of  wife,  absolutely  void;  Meek  v.  Lange, 
66  Neb.  785,  91  N.  W.  695,  holding  executory  contract  by  husband  alone,  for 
sale  of  homestead,  unenforceable;  Buettgenbach  v.  Gerbig,  2  Herdman  (Neh.) 
892,  90  N.  W.  654,  holding  void,  contract  for  sale  of  homestead,  made  by  hus- 
band without  wife. 
Interest  dlsnuallfylnir  wttneMies. 

Cited  in  Ames  v.  Parrott,  61  Neb.  861,  87  Am.  St  Rep.  536,  86  N.  W.  503, 
holding  plaintiff  in  attachment  not  proper  witness  of  levy. 

"When  notary  dlsaualllled. 

Cited  in  Havemeyer  v.  Dahn,  48  Neb.  637,  33  li.  R.  A.  333,  58  Am.  St.  Rep. 
706,  67  N.  W.  489,  holding  attorney  having  claim  for  collection  not  disquali- 
fied from  taking  acknowledgment  of  mortgage  securing  it;  Holmes  v.  Hull,  50 
Neb.  657,  70  N.  W.  241,  holding  mortgagee's  agent  not  disqualified  to  witness 
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or  take  acknowledgment  of  mortgage;  Bank  of  Woodland  ▼.  Oberhaus,  125  Cai. 
324)  57  Pac.  1070,  holding  notary  not  disqualified  to  take  acknowledgment  of 
mortgage  Yfy  being  cashier  of  mortgagee  bank;  Kothe  y.  Krag-Reynolds  Co.  20 
Ind.  App.  301,  50  N.  £.  594,  and  Ogden  Bldg.  &  L.  Asso.  v.  Mensch,  196  111.  563, 

89  Am.  St.  Kep.  330,  63  N.  E.  1049,  holding  acknowledgment  taken  by  stockhold- 
er in  mortgagee  corporation  void;  First  Nat.  Bank  v.  Citizens'  State  Bank,  11 
Wyo.  56,  100  Am.  St.  Rep.  925,  70  Pac.  726,  and  Wilson  v.  Griess.  64  Neb.  795, 

90  N.  W.  866,  holding  mortgage  to  bank  acknowledged  before  notary  who  was 
oi&oer  and  stockholder  therein,  roid;  Hedbloom  v.  Pierspn,  2  Herdman  (Neb.) 
801,  90  N.  W.  218,  holding  acknowledgment  of  mortgage  given  to  secure  note, 
before  owner  of  note,  void. 

Cited  in  note  (33  L.  R.  A.  339)  on  right  of  interested  persona  to  take  ac- 
knowledgment. 

87  L.  R.  A.  442,  SCHMIDT  v.  FAILEY,  148  Ind.  150,  47  N.  E.  326. 

Order  ior  distribution  of  assets  modified  in  Cowen  v.  Failey,  149  Ind.  383,  49 
N.  E.  270. 
Distribution  of  asBCts  of  insolireBt   Insiinince  eomp«ny. 

Cited  in  note  (38  L.  R.  A.  107)  on  distribution  of  assets  of  insolvent  in- 
surance company. 

Taxation  of  pemonalty  of  nonresidents. 

Cited  in  Augusta  v.  Kimball,  91  Me.  609,  41  L.  R.  A.  477,  40  Atl.  666, 
holding  nonresident  trustees  accountable  to  state  courts  not  assessable  for  prop- 
erty held  outside  of  state. 

Cited  in  footnote  to  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of  Assessors,  45 
L.  R.  A.  524,  which  holds  situs  of  debt  due  nonresident,  at  creditor's  domidl  for 
purpose  of  taxation. 

37  L.  R.  A.  446,  SPRINGFIELD  v.  SMITH,  138  Mo.  645,  60  Am.  St  Rep.  569^ 

40  S.  W.  767. 
Imposition  of  license  tax  for  revenne. 

Cited  in  St.  Charles  v.  Eisner,  155  Mo.  680,  56  S.  W.  291,  sustaining  power 
of  city  empowered  to  require  weighing  of  coal  on  public  scales  to  impose- 
charge  exceeding  expense;  Lamar  v.  Adams,  90  Mo.  App.  41,  sustaining  city's- 
power  under  statute  authorizing  license  tax,  to  tax  occupations  for  revenue; 
Troy  V.  Harris,  102  Mo.  App.  60,  76  S.  W.  662,  sustaining  ad  valorem  tax  upom 
retail  trade  of  oil  company  conducted  by  agent  within  city  limits;  Newport 
News  &  O.  P.  R.  A  Electric  Co.  v.  Newport  News,  100  Va.  161,  40  S.  E.  645,. 
sustaining  right  to  impose  license  tax  upon  street  railway  either  for  purposes, 
of  revenue  or  in  exercise  of  police  power. 

37  L.  R.  A.  449,  LEONARD  v.  MEDFORD,  85  Md.  C66,  37  Atl.  305. 

37  L.  R.  A.  452,  FREEMAN'S  APPEAL,  68  Conn.  533,  57  Am.  St.  Rep.  112,  37 
Atl.  420. 
Followed  in  same  case  in  Federal  courts,  in  Mitchell  v.  First  Nat.  Bank,  180 
U.  S.  477,  45  L.  ed.  630,  21  Sup.  Ct.  Rep.  418,  Reversing  34  C.  C.  A.  542,  92  Fed. 
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565,  Which  Reverses  84  Fed.  90,  on  principle  that  determination  of  ooart  bav- 
ing  jurisdiction  binds  parties. 

"Wliat  la^v  determliies  married  Kroman's  camtdty  to  eontract. 

Cited  in  Colbum's  Appeal,  74  Conn.  465,  92  Am.  St.  Rep.  231,  51  Atl.  139, 
holding  that  whether  interest  of  husband  in  policy  passed  to  wife  by  assignment 
delivered  by  him  to  company  in  another  state,  without  being  delivered  to  her,  de- 
pends upon  law  of  their  domicil. 

Cited  in  footnotes  to  Thompson  v.  Taylor,  54  L.  R.  A.  585,  which  holds  writr 
ten  promise  of  married  woman,  valid  when  made,  enforceable  in  New  Jersey, 
though  void  4f  made  therein;  Smith  v.  Ingram,  61  L.  R.  A.  878,  which  holdd 
law  of  place  where  land  located,  governs  as  to  privy  examination  of  mar- 
ried woman;  Walling  v.  Christian  A  C.  Grocery  Co.  47  L.  R.  A.  608,  which  de- 
nies power  of  married  woman  to  convey  land  in  other  state  without  joinder  of 
husband  as  required  by  its  laws;  Williams  v.  Pope  Mfg.  Co.  50  L.  R.  A.  816, 
which  sustains  nonresident  married  woman's  right  to  bring,  in  own  name,  ac- 
cording to  law  of  domicil,  action  for  tort  to  her  person. 

Cited  in  note  (57  L.  R.  A.  515)  on  conflict  of  laws  as  to  capacity  of  married 
women  to  contract. 
Married  woman's  camtclty  to  eontract. 

Cited  in  Barlow  Bros.  Co.  v.  Parsons,  73  Conn.  701,  49  Atl.  205,  holding  mar- 
ried woman  not  liable  as  husband's  partner  nor  as  surety  on  his  bond ;  Freeman'» 
Appeal,  71  Conn.  715,  43  Atl.  185,  raising,  without  deciding,  question  oi  validity 
of  note  given  by  married  woman  as  surety  for  husband. 

37  L.  R.  A.  455,  MACAULEY  BROS.  v.  TIERNEY,  19  R.  I.  255,  61  Am.  St  Rep. 

770,  33  Atl.  1. 
liearallty  of  combinations  to  Injure  another's  buslnemi. 

Cited  in  Collins  v.  American  News  Co.  34  Misc.  265,  69  N.  Y.  Supp.  638, 
sustaining  right  of  publishers'  association  to  refuse  to  supply  news  dealer  with 
papers;  New  York,  C.  &  St.  L.  R.  Co.  v.  Schaflfer,  65  Ohio  St.  421,  62  L.  R.  A. 
935,  87  Am.  St.  Rep.  628,  62  N.  E.  1036,  holding  that  railroads  may  lawfully 
agree  not  to  employ  striking  employees;  Plant  v.  Woods,  176  Mass.  501,  51  L. 
R.  A.  343,  79  Am.  St.  Rep.  330,  57  N.  E.  1011,  holding  conspiracy  by  members 
of  labor  union  to  compel  others  to  join  by  threatening  employers  with  strikes 
and  boycotts,  imlawful;  Beck  v.  Railway  Teamsters'  Protective  Union,  118  Midi. 
519,  42  L.  R.  A.  416,  74  Am.  St.  Rep.  421,  77  N.  W.  13,  enjoining  distribution 
•of  boycotting  circulars;  Master  Builders*  Asso.  v.  Domascio,  16  Colo.  App.  32, 
'63  PsM.  782,  holding  refusal  of  members  of  builders'  association  to  bid  if  cer- 
tain builder's  bid  was  received,  not  unlawful,  when  association  included  not 
more  than  i  of  number  of  builders  in  city;  Martell  v.  \Miite,  185  Mass  263, 
«4  L.  R.  A.  264,  footnote  p.  260,  102  Am.  St.  Rep.  341,  69  N.  E.  1085,  holding 
Action  maintainable  on  behalf  of  quarry  owner  against  members  of  associa- 
tion to  which  he  does  not  belong  enforcing  by-law  imposing  fine  on  members  deal- 
ing with  nonmembers. 

Cited  in  footnotes  to  National  Protective  Asso.  v.  Cumming,  58  L.  R.  A.  135, 
which  denies  liability  of  members  of  labor  union  for  causing  discharge  of  non- 
members  by  threatening  to  strike  unless  nonmembers  discharged;  Downs  v. 
Bennett,  55  L.  R.  A.  560,  which  denies  right  of  one  only  remotely  affected,  to  in- 
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junction  against  fining  or  expelling  member  for  violation  of  by-law  prohibiting 
dealing  with  nonmembers  or  those  dealing  with  them;  Marx  &  H.  Jeans  Clothing 
Co.  V.  Watson,  56  L.  R.  A.  951,  which  denies  power  to  enjoin  publication  of  cir- 
cular letter  and  solicitation  of  merchants  not  to  deal  with  boycotted  firm;  \yest 
Virginia  Transp.  Co.  v.  Standard  Oil  Co.  56  L.  R.  A.  804,  which  sustains  right 
to  engage  in  malicious  competition  to  get  customers  from  rival  and  obtain 
business  for  one's  self;  Doremus  v.  Hennessy,  43  L.  R.  A.  797,  which  holds 
members  of  trade  association  combining  to  prevent  other  persons  dealing  with 
nonmember  liable  for  resulting  injury;  Gatzow  v.  Buening,  49  L.  R.  A.  475, 
which  holds  by-law  of  liverymen's  association  prohibiting  furnishing  hearse  or 
carriages  to  nonunion  liverjinen,  illegal;  Ertz  v.  Produce  Excharlge,  48  L.  R. 
A.  90,  which  holds  malicious,  conspiracy  to  injure  dealer  by  inducing  other  peo- 
ple not  to  deal  with  him;  Ertz  v.  Produce  Exchange,  61  Lr.  R.  A.  825,  which 
holds  produce  exchange  discriminating  against  nonmembers  and  controlling  de- 
livery of  goods  an  illegal  combination;  Gray  v.  Building  Trades  Council,. 63  L.  R. 
A.  753,  which  sustains  injunction  against  boycotting  by  labor  unions  against 
firms  employing  nonunion  men. 

Cited  in  note  (62  L.  R.  A.  712)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

Distinguished  and  disapproved  in  Ferd  Heim  Brewing  Co.  v.  Belinder,  97  Mo. 
App.  69,  71  8.  W.  691,  holding  unlawful,  agreement  by  brewers  not  to  sell  to 
anyone  indebted  to  any  of  them. 

Combliuitlons  to  restrict  competition. 

Cited  in  ^tna  Ins.  Co.  v.  Com.  106  Ky.  888,  45  L.  R,  A.  361,  61  S.  W.  624, 
holding  combination  to  maintain  insurance  rates  not  indictable;  Tanenbaum  v. 
New  York  F.  Ins.  Exchange,  33  Misc.  137,  68  1^.  Y.  Supp.  342,  holding  insurers' 
agpreement  not  to  pay  commissions  to  brokers  not  agreeing  to  maintain  rates  not 
unlawful  conspiracy;  Straus  v.  American  Pub.  Asso.  177  N.  Y.  491,  64  L.  R, 
A.  718,  101  Am.  St.  Rep.  819,  69  N.  E.  1107  (dissenting  opinion),  majority  hold- 
ing imlawful,  agreement  between  publishers  not  to  sell  to  dealers  selling  at  less 
than  price  fixed  by  publishers. 

Disapproved  in  Brown  v.  Jacobs'  Pharmacy  Co.  115  Ga.  442,  57  L.  R.  A.  557, 
footnote  p.  548,  90  Am.  St.  Rep.  126,  41  S.  E.  353,  sustaining  right  to  injunc- 
tion against  combination  of  merchants  to  prevent  sales  to  other  dealer  unless 
he  sells  at  fixed  prices. 


Plviinbeni'  aMOcIatlons. 

Cited  if  footnote  to  Hartnett  v.  Plumber's  Supply  Asso.  38  L.  R,  A.  194,  which 
holds  plumber's  supply  association  subject  to  quo  warranto  for  assuming  to  pre- 
vent giving  credit  by  members  to  delinquent  dealer. 

Disapproved  in  Bailey  v.  Master  Plumbers'  Asso.  103  Tenn.  117,  46  L.  R.  A. 
565,  footnote  p.  561,  52  S.  W.  853,  holding  void,  by-laws  of  plumbers'  associa- 
tion compelling  members  to  pay  fixed  sums  for  certain  items  and  restricting  pur- 
chasers to  dealers  selling  only  to  members. 

37  L.  R.  A.  462,  SWIFT  v.  CALNAN,  102  Iowa,  206,  63  Am.  St.  Rep.  443,  71  N. 

W.  233. 
Statu torr  eonntrvictlon. 

Cited  in  Sipe  v.  People,  20  Colo.  130,  56  Pac.  571,  and  Baird  v.  Hutchinson, 
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179  m.  440,  53  N.  £.  567,  holding  that  luconstitutional  clauses  are  to  be  con- 
sidered in  construing  act. 
Party  ifralla. 

Cited  in  footnote  to  Lincoln  v.  Burrage,  52  L.  It  A.  110,  which  holds  grantee's 
promise  to  pay  part  of  cost  of  party  wall  when  used  not  run  with  land. 

Distinguished  in  Schmidt  t.  Lewis,  63  N.  J.  Eq.  566,  52  Atl.  707,  enjoining  con- 
struction of  party  wall  partly  on  other  owner's  land  without  his  consent  when 
ordinance  permitting  same  unauthorized. 

37  L.  R.  A.  465,  SABIN  v.  WILKINS,  81  Or.  450,  48  Pac.  425. 
Debtor's  rlirht  to  make  preferential  tniiiBfer. 

Cited  in  Standard  Shoe  Co.  ▼.  Thompson,  32  Or.  39,  61  Pae.  444,  sustaining 
preferential  transfer  by  insolvent  debtor;  Ladd  v.  Jehnson,  32  Or.  203,  49  Pac 
756,  sustaining  right  of  debtor  to  make  preferential  transfer  to  particular  cred- 
itors; Hesse  v.  Barrett,  41  Or.  204,  68  Pac  751,  sustaining  preference  by  in- 
solvent of  relative,  when  transaction  was  bona  fide. 

Cited  in  notes  (36  L.  R.  A.  366 )  on  right  of  creditor  to  buy  propwty  from 
his  debtor  in  satisfaction  of  debt;  (37  L.  R.  A«  465)  on  effect  of  insolvency  stat- 
utes on  mortgage  or  sale  preferring  creditors;  (37  L.  R.  A.  337)  Qn  whether 
preference  by  mortgage  or  sale  is  an  assignment  for  creditors. 

37  L.  R.  A.  489,  RUDDER  v.  KOOPMANN,  116  Ala.  332,  22  So.  601. 
Liability  of  one  iitorlBar  exploalTos. 

Cited  in  Kleebauer  v.  Western  Fuse  &  Explosives  Co.  138  Cal.  503,  60  L.  R.  A. 
378,  94  Am.  St.  Rep.  62,  71  Pac.  617,  in  opinion  in  first  hearing  upon  appeal 
not  adhered  to;  in  rehearing  opinion  holding  storage  by  fuse  manufacturer  of 
necessary  gunpowder  not  nuisance  per  %e. 

Cited  in  footnotes  to  Kinney  v.  Koopmann,  37  L.  R.  A.  497,  which  holds  keep* 
ing  gunpowder  in  large  quantities  in  public  place  not  nuisance  per  Be;  Brad- 
ford Glycerine  Co.  v.  St.  Mary's  Woolen  Mfg.  Co.  45  L.  R.  A.  658,  which  holds 
owner  of  nitroglycerine  liable  for  injuries  by  explosion,  though  free  from  negli- 
gence; Ft.  Worth  A  Denver  City  R.  (}o.  v.  Beauchamp,  58  L.  R.  A.  716,  which 
holds  negligent  leaving  of  car  load  of  explosives  unreasonably  long  near  dwell- 
ing proximate  cause  of  injury  by.  explosion. 

Distinguished  in  Stone  v.  Boston  &  A.  R.  Co.  171  Mass.  543,  41  L.  R.  A.  799, 
51  N.  £.  1,  denying  liability  of  railroad  storing  oil  upon  platform,  fo%  burning 
of  adjacent  buildings  ignited  therefrom. 

37  L.  R.  A.  497,  KJNNEY  v.  KOOPMANN,  116  Ala.  310,  67  Am.  St.  Rep.  119. 

22  So.  593. 
Nalaanees  per  ae. 

Cited  in  Kleebauer  v.  Western  Fuse  &  Explosives  Co.  138  Cal.  503,  60  L.  R,  A. 
381,  84  Am.  St.  Rep.  62,  71  Pac  617,  holding  storage  of  gunpowder  by  fuse  fac- 
tory not  nuisance  per  fte;  McGregor  v.  Camden,  47  W.  Va.  196,  34  S.  E.  986, 
holding  oil  and  gas  well  not  nuisance  per  ae;  Stone  v.  Boston  &  A.  R.  Co.  171 
Mass.  543,  41  L.  R.  A.  799,  51  N.  E.  1,  denying  liability  of  railroad  storing  oif 
upon  freight  platform,  for  burning  of  buildings  ignited  therefrom. 

Cited  in  footnotes  to  Rudder  v.  Koopmann,  37  L.*R.  A.  489,  which  holds  stor- 
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ing  explosiyes  in  wooden  building  in  populous  part  of  city  negligence;  Bradford 
Glycerine  Co.  v.  St.  Mary's  Woolen  Mfg.  Co.  45  L.  R.  A.  668,  which  holds  owner 
of  nitroglycerine  liable  for  injuries  by  explosion,  though  free  from  negligence. 

Cited  in  notes  (38  L.  R.  A.  300)  on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  comfort ;  ( 38  L.  R.  A.  641 )  on  municipal  power  over 
nuisances  relating  to  trade  or  business. 

37  L.  R.  A.  504.  ST.  LOUIS,  I.  M.  A  S,  R.  CO.  v.  PAUL,  64  Ark.  83,  62  Am.  St. 

Rep.  154,  40  S.  W.  705. 
Recovery  of  ^raaren  up  to  time  of  dlseliarare* 

Cited  in  footnote  to  Hildebrand  v.  American  Fine  Art  Co.  53  L.  R.  A.  826, 
which  sustains  right  t«  recover  pro  rata  on  entire  contract  of  employment  ter- 
minated by  employer  for  cause. 

Eanml  protection  of  la^v>. 

Affirmed  in  173  U.  S.  404,  43  L.  ed.  746,  10  Sup.  Ct.  Rep.  419,  sustaining  stat- 
ute requiring  railroads  to  pay  wages  of  employee  in  full  up  to  time  of  discharge. 

Cited  in  Tullis  v.  Lake  Erie  &  W.  R.  Co.  175  U.  S.  351,  44  L.  ed.  194,  20  Sup. 
Ct.  Rep.  136,  sustaining  statute  fixing  liability  of  railroad  companies  for  in- 
juries to  employees;  Callahan  v.  St.  Louis  Merchants'  Bridge  Terminal  R.  Co. 
170  Mo.  492,  60  L.  R.  A.  264,  04  Am.  St.  Rep.  746,  71  S.  W.  208,  holding  statute 
making  railroad  companies  liable  for  negligence  of  fellow  servants,  not  violation 
of  Constitution,  although  not  restricted  to  acts  performed  in  operating  trains. 

Disapproved  in  Ballard  v.  Mississippi  Cotton  Oil  Co.  81  Miss.  572,  62  L.  K.  A^ 
417,  95  Am.  St.  Rep.  476,  34  So.  533,  holding  statute  making  corporations  lia- 
ble for  injuries  to  employees  from  defective  machinery,  although  employees  had 
notice,  and  exempting  individual  employees,  unconstitutional  classification. 
Conatltntionml  rlffbt  to  amend  corporate  chartem. 

Cited  in  Skinner  v.  Garnett  Gold  Min.  Co.  96  Fed.  744,  sustaining  statute  re- 
quiring corporations  to  pay  employees  monthly;  Woodson  v.  State,  69  Ark. 
528,  65'  S.  W.  465,  sustaining  statute  providing  for  weighing  and  paying  miner 
for  coal  before  screening,  as  applied  to  domestic  mining  corporations;  Bienville 
Water  Supply  Co.  v.  Mobile,  186  U.  S.  221,  46  L.  ed.  1130,  22  Sup.  Ct.  Rep.. 
820,  sustaining  legislature's  right  to  reyoke  corporation's  exclusive  right  to  sup- 
ply city  water  before  exclusive  •  right  obtained  to  sources  of  supply. 

Pennlty  for  nonparment  of  waffen. 

Cited  in  Kansas  City,  P.  &  G.  R.  Co.  v.  Moon,  66  Ark.  414,  60  S.  W.  996,, 
holding  that  penalty  for  nonpayment  of  wages  continues  to  run  until  judgment. 

Nature  of  action  baaed  on  breacli  of  duty. 

Cited  in  Atlanta  Nat.  Bank  v.  Southern  R.  Co.  106  Fed.  631,  holding  damage 
resulting  from  breach  of  contract  contained  in  bill  of  lading  gravamen  of  ac- 
tion to  recover  value  of  goods. 

37  L.  R.  A.  509,  VERMONT  LOAN  &  T.  CO.  v.  HOFFMAN,  6  Idaho,  376,  9S 

Am.  St.  Rep.  186,  49  Pac.  314. 
Effect  of  fmllure  to  procure  license  on  validity  of  contract. 

Cited  in  footnotes  to  Smith  v.  Robertson,  45  L.  R.  A.  510,  which  denies  right 
of  recovery  on  contract  for  services  of  unlicensed  stallion;  Denning  v.  Yount,  50» 
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L.  R.  A.  103,  which  denies  right  of  unlicensed  brokers  to  recover  commissions; 
Black  V.  Security  Mut.  Life  Asso.  54  L.  R.  A.  939,  which  denies  right  to  com- 
missions of  one  securing  applications  for  insurance  before  license,  which  is 
granted  before  policies  issued;  Citizens'  State  Bank  v.  Nore,  60  L.  R.  A.  737, 
which  authorizes  recovery  by  bona  fide  purchaser  of  note  for  medical  Bcr\i(es 
by  unlicensed  practitioner. 

Followed  in  Ocobock  v.  Nixon,  6  Idaho,  554,  57  Pac.  309,  holding  notes  and 
mortgages  sued  upon  within  inhibition  of  usury  statutes. 

Cited  in  Stevens  v.  Home  Sav.  &  L.  Asso.  5  Idaho,  749,  51  Pac.  779,  holding 
that  in  determining  whether  loan  association  contract  is  usurious,  so-called  "pre- 
mium for  precedence"  must  be  regarded  as  interest;  Cleveland  v.  Western  Loan 
&  Sav.  Co.  7  Idaho,  480,  63  Pac.  885,  sustaining  action  to  compel  satisfaction  of 
record  of  mortgage  to  secure  usurious  contract,  principal  of  which  mortgage 
has  been  paid. 
-^  "Whrnt  la^r  controls. 

Cited  in  Fidelity  Sav.  Asso.  v.  Shea,  6  Idaho,  416,  55  Pac.  1022,  holding  that 
contract  of  loan  association  loaning  money  upon  real  estate  within  state  and  to 
resident  thereof,  must  be  determined  by  laws  of  state. 

Cited  in  note   (62  L.  R.  A.  67)   on  conflict  of  laws  as  to  interest  and  usury. 

37  L.  R.  A.  515,  NATIONAL  CASH  REGISTER  CO.  v.  BROVSTN,  19  Mont.  200, 
61  Am.  St.  Rep.  498,  47  Pac.  995. 

37  L.  R.  A.  518,  JOHNSON  v.  DE  BARY-BAYA  MECHANTS'  LINE,  37   Fla. 

499,  19  So.  640. 
Place  of  taxation  and  to  ^vlkom  property  asaesaable. 

Cited  in  Yost  v.  Lake  Erie  Transp.  Co.  50  C.  C.  A.  513,  112  Fed.  748,  holding 
registered  water-craft  engaged  in  commerce,  subject  to  taxation  only  at  home 
port.   . 

Cited  in  footnote  to  Minneapolis  &  N.  Elevator  Co.  y.  Traill  County,  50  L.  R. 
A.  267,  which  sustains  statute  taxing  grain  in  elevators,  etc.,  in  proprietor's 
name. 

Cited  in  notes  (37  L.  R.  A.  519)  as  to.  where  ships  are  taxable;  (60  L.  R.  A. 
<$54)    on  corporate  taxation  and  the  commerce  clause. 

Distinguished  in  North  Western  Lumber  Co.  v.  Chehalis  County,  25  Wash.  101, 
54  L.  R.  A.  214,  footnote  p.  212,  87  Am.  St.  Rep.  747,  64  Pac.  909,  holding  ocean- 
^ing  tugboats  taxable  by  state  in  whose  waters  exclusively  employed,  though 
registered  in  state  of  owner's  domicil. 
Injunction  aaralnst  collecting  tax. 

Cited  in  footnote  to  Philadelphia  Mortg.  A  T.  Co.  v.  Omaha,  57  L.  R.  A.  150, 
which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on  which 
money  loaned  in  reliance  on  treasurer's  mistaken  marking  ;of  taxes  as  pi  id. 

37   L.   R.   A.   520,  GARRITY  v.  DETROIT  CITIZENS'   STREET   R,   CO.    112 

Mich.  369,  70  N.  W.  1018. 
Injuries  to  driver  of  lire  truck. 

Cited  in  footnote  to  Kansas  City  v.  McDonald,  45  L.  R.  A.  429,  which  holds 
fireman  driving  to  fire  not  bound  by  ordinance  limiting  speed. 
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Recovery  tor  InJnrleB  in  escaping  from  perilous  positioa. 

Cited  in  footnote  to  Baltimore  Consol.  R.  Co.  v.  Armstrong,  54  L.  R.  A.  424, 
which  denies  liability  towards  one  caught  between  two  street  cars  by  becoming 
confuse!  after  assenting  to  motorman's  instructions  as  to  reaching  safe  place. 

'Croasins  in  front  of  mtr^et  cmr  as  contrlbntory  neff licence. 

Cited  in  Ryan  v.  Detroit  Citizens*  Street  R.  Co.  123  Mich.  599,  82  N.  W.  278, 
and  Hanlon  v.  Milwaukee  Electric  R.  &  Light  Co.  118  Wis.  219,  95  N.  W. 
100,  holding  question  of  driver's  contributory  negligence  in  crossing  track  in 
front  of  street  car,  for  jury;  Oliver  v.  Denver  Tramway  Co.  13  Colo.  App.  550, 

•59  Pac.  79,  holding  negligence  of  person  crossing  track  in  front  of  street  car, 
for  jury;  Walker  v.  St.  Paul  City  R.  Co.  81  Minn.  411,  51  L.  R.  A.  636,  84 
N.  W.  222,  holding  person  crossing  in  front  of  street  car  under  assumption  that 
it  is  running  at  customary  speed  not  negligent  as  matter  of  law;  Ames  v.  Wa- 
terloo A;   C.   F.   Rapid  Transit  Co.    120   Iowa,   661,   95   N.   W.    161    (dissenting 

•opinion),  majority  denying  recovery  to  one  struck  by  car  upon  stepping  upon 
track  from  behind  loaded  wagons. 

Cited  in  footnote  to  Laufer  v.  Bridgeport  Traction  Co.  37  L.  R.  A.  533,  which 

•denies  greater  right  to  electric  car  in  highway  than  that  of  other  travelers. 

37  L.  R.  A.  533,  LAUFER  v.  BRIDGEPORT  TRACTION  CO.  68  Conn.  475,  37 

Atl.  379. 
Bvidence  of  care  on  other  occa«ion>. 

Cited  in  Mears  v.  New  York,  N.  H.  &  H.  R,  Co.  75  Conn.  176,  56  L.  R.  A.  887, 
'96  Am.  St.  Rep.   193,  52  Atl.  610,  holding  evidence  of  care  taken  by  cartman 
•on  rainy  days  inadmissible  where  goods   moved  on   fine  day. 
Riarlitii  of  electric  cam  in  hisli^vay. 

Cited  in  Lawler  v.  Hartford  Street  R.  Co.  72  Conn.  83,  43  Atl.  545,  holding 
that  electric  street  cars  must  be  operated  so  as  not  to  interfere  unreasonably 
with  other  travelers;  Canastota  Elnife  Co.  v.  Newington  Tramway  Co.  69  Conn. 
152,  36  Atl.  1107,  holding  electric  street  railroad  not  additional  servitude. 
•Ordinary  prudence  aa  temt  of  nefflivence. 

Cited  in  Heckman  v.  Evenson,  7  N.  D.  179,  73  N.  W.  427,  holding  con- 
tributory negligence  of  one  stepping  from  sidewalk  into  street  measurable 
by  standard  of  ordinary  prudence;  Tacoma  R.  Sl  Power  Co.  v.  Hays,  49  C.  C. 
A.  121,  110  Fcfd.  502,  holding  negligence  of  person  driving  across  street  car 
track  without  looking  immediately  before  measurable  by  standard  of  ordinary 
prudence. 
Nevliffence  in  crOBsins  car  traelc. 

Cited  in  Hays  v.  Tacoma  R.  &  Power  Co.  106  Fed.  49,  holding  person  driv- 
ing upon  street  car  track  not  negligent  in  assuming  that  car  will  approach  at 
lawful  rate  of  speed. 

Cited  in  footnote  to  Garrity  v.  Detroit  Citizens'  Street  R.  Co.  37  L.  R.  A.  629, 
which  holds  driving  ftre  truck  at  speed  preventing  stopping  before  collision 
-Avith  street  car  at  crossing  negligence. 

:37  L.  R.  A.  540,  STATE  ex  rel.  BADGER  v.  NEW  ORLEANS,  49  La.  Ann.  804, 

21  So.  870. 
Aiffht  to  mandamns. 

Cited  in  State  ex  rel.  Kaffie  v.  Smith,  111  La.  321,  35  So.  584,  holding  discre- 
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tion  of  Kgister  of  State  Lind  Office  in  deciding  contest  between  persons  appljing^ 
to  purchase  public  land,  not  controllable  by  mandamus. 

iSistinguished  in  Foy  v.  New  Orleans,  50  La.  Ann.  1075,  23  So.  928,  denying 
mandamus  to  place  judgment  on  municipal   budget  after  approval   by   special 
ordinance,  for  one  year,  and  six  months  before  preparation  of  budget  for  next 
succeeding  year. 
Validity  of  munfclpal  eontriict. 

Cited  in  Blanks  v.  Monroe,  110  La.  949,  34  So.  921,  holdinc:  municipal  contract 
for  necessities  to  be  paid  for,  as  furnished,  for  current  revenues,  not  within 
statute  prohibiting  contraction  of  debt  without  provision  in  ordinance  for  ita 
payment. 

37  L.  R.  A.  559,  CARSON  v.  VICKSBURG  BANK,  75  Miss.   167,  65  Am.  8U 

Rep.  596,  22  So.   1. 
Creditor's  rifflkt  to  life  inaiiraiice. 

Cited  in  footnotes  to  Morris  v.  Georgia  Loan,  Sav.  A  Bkg.  Co.  46  Ia  R.  A.  506,. 
which  holds  creditor  taking  assignment  of  policy  entitled  to  retain  from  pro- 
ceeds sufficient  to  pay  debt  and  advances  only;  Sternberg  v.  Levy,  53  L.  R.  A. 
438,  which  sustains  right  as  against  creditors  to  procure  with  exempt  wages- 
insurance  for  sister  and  her  children  constituting  family. 

37  L.  R.  A.  561,  CHEEVER  v.  NORTH,  106  Mich.  390,  58  Am.  St  Rep.  499,  64^ 

N.  W.  455. 
RoTocatioii  of  ^vlll. 

Cited  in  Dudley  v.  Gates,  124  Mich.  443,  83  N.  W.  97,  holdinor  will  expressly- 
revoking  others  eifective  as  revocation,  though  principal  bequest  void. 

Cited  in  footnote  to  Billington  v.  Jones,  66  L,  R.  A.  654,  which  holds  will  re- 
voked by  writing  on  it  that  it  is  void,  stating  to  others  that  it  is  killed,  and  fil- 
ing it  away. 
Revival  of  former  by  deatmetion  of  sulMieaaeBt  ktIII. 

Cited  in  Re  Gould,  72  Vt  319,  47  Atl.  1082,  holding  former  revived  by  de- 
struction of  later  will,  with  that  intent,  without  republication;  Lane  v.  Hill,  68- 
N.  H.  283,  73  Am.  St.  Rep.  591,  44  Atl.  393,  holding  destruction  of  second  will 
containing  clause  of  revocation  does  not  revive  first,  unless  testator  so  intended; 
Stetson  V.  Stetson,  200  111.  608,  61  L.  R.  A.  262,  footnote  p.  258,  66  K.  E.  262,. 
holding  former  will  revived  by  destruction  of  revoking  will;  Re  Noon,  115  Wis. 
302,  95  Am.  St.  Rep.  944,  91  N.  W.  670,  holding  that  destruction  of  will  con- 
taining revocation  clause  does  not  revive  former  will. 

Cited  in  footnote  to  Williams  v.  Miles,  62  L.  R.  A.  383,  which  holds  revival 
of  earlier  will  dependent  on  intention  of  testator  in  destroying  subsequent 
will  revoking  it. 

Cited  in  notes  (37  L.  R.  A.  577)  on  revocation  of  will  by  subsequent  will  and 
revival  of  former  by  destruction  of  latter;  (38  L.  R.  A.  439)  on  evidence  to- 
establish  lost  or  destroyed  wills. 

Not  followed  in  Kern  v.  Kern,  154  Ind.  38,  55  N.  E.  1004,  holding  first  will- 
not  revived  by  destruction  of  later  inconsistent  will. 
CoatM  allovrable  in  irill  content. 

Cited  in  Brilliant  v.  Wayne  Circuit  Judges,  110  Mich.  68,  67  N.  W.  1101,  hold-- 
ing  only  taxable  costs  allowable  out  of  estate  on  determination  of  will  contest. 
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37  L.  IL  A.  580,  DOCTOR  v.  RIEDEL,  96  Wi8.  158,  66  Am.  St.  Rep.  40,  71  N. 

W.   119. 
AetioB  for  maltcious  prosecvtlon  of  cItII  suit. 

Cited  in  Waring  v.  Fletcher,  152  Ind.  629,  52  N.  E.  203,  folding  tint  com- 
plaint in  action  for  excessive  attachment  must  allege  malice  and  want  oi  prob- 
able cause. 

Cited  in  footnote  to  McCormick  Harvesting  Mach.  Co.  v.  Willan,  66  L.  R.  A. 
338,  which  authorizes  suit  for  malicious  prosecution  of  civil  action  without 
restraint  of  person  or  seizure  of  property. 

37  L.  R.  A.  583,  OPEL  v.  SHOUP,  100  Iowa,  407,  69  N.  W.  660. 
Bffeet  of  treaties  on  alien's  rlarlftt  to  Inherit. 

Cited  in  Bahuaud  v.  Bize,  105  Fed.  488,  holding  United  States  may  by  treaty 
remove  alien's  disability  to  inherit;  Doehrel  v.  Hillmer,  102  Iowa,  171,  71  N. 
W.  204,  holding  treaty  providing  that  aliens  may  inherit  lands  removes  disabil- 
ity imposed  by  state  laws;  Ruppin  v.  McLachlan,  122  Iowa,  349,  98  N.  W.  153, 
recognizing  earlier  uncertainty  as  to  whether  state  statutes  as  to  descent  were 
controlled  by  treaty  providing  for  inheritance  notwithstanding  alienage. 

Distinguished  in  effect  in  Blythe  v.  Hinckley,  127  Cal.  435,  59  Pac.  787,  uphold- 
ing state  law  giving  aliens  right  to  inherit,  where  treaty  silent  on  subject. 
Constmction   of  treaty  s'lvlns'  alien  rlirlftt  to  Inherit. 

Cited  in  Doehrel  v.  Hillmer,  102  Iowa,  173,  71  N.  W.  204,  holding  effect  of 
treaty  removing  nonresident  alien's  disability  to  inherit  not  limited  to  one  step 
in  transmission. 

Distinguished  in  Scharpf  v.  Schmidt,  172  111.  260,  50  N.  E.  182,  holding  under 
treaty  permitting  aliens  to  inherit  and  two  years,  which  may  be  reasonably 
prolonged,  to  sell  lands,  no  formal  step  need  be  taken  to  prolong  time. 

37  L.  R.  A.  587,  THUENEN  v.  IOWA  MUT.  BEN.  ASSO.  101  Iowa,  558,  70  N. 
W.  712. 

37  L.  R.  A.  589,  FOSS  v.  HARTWELL,   168  Mass.  66,  60  Am.  St.  Rep.  366. . 

46  N.  E.  411. 
father's  liability  for  clklld'a  support  after  dlroree. 

Cited  in  Glynn  v.  Glynn,  94  Me.  470,  48  Atl.  105,  holding  that  mother  di- 
Torced  for  desertion  cannot  recover  from  father  for  support  of  minor  child  taken 
with  her. 

Cited  in  footnotes  to  Re  Zilley,  40  L.  R.  A.  579,  which  holds  father  lia- 
ble to  pay  mother  after  divorce  for  keeping  child  which  father  entitled  to  un- 
der decree;  Keller  v.  St.  Louis,  47  L.  R.  A.  391,  which  denies  mother's  right  of 
action  for  injury  to  child  given  her  by  divorce  decree  without  provision  as  to  its 
•aupport. 

Not  followed  in  McCloskey  v.  McCloskey,  93  Mo.  App.  400,  67  S.  W.  069, 
liolding  father  liable  to  mother  for  support  of  minor  children  after  divorce. 

:37  L.  R.  A.  591,  ROSSE  v.  ST.  PAUL  &  D.  R.  CO.  68  Minn.  216,  64  Am.  St  Rep^ 

472,  71  N.  W.  20. 
friability  for  breach  of  statutory  dnty. 

Followed  in  Marengo  v.  Great  Northern  R.  Co.  84  Minn.  400,  87  Am.  St.  Rep. 
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369,  87  N.  W.  1117,  and  Nickolson  v.  Northern  P.  R.  Co.  80  Minn.  611,  83  N.  W. 
454,  holding  railroad  liable  for  child  injured  because  of  failure  to  fence; 
Hamilton  v.  Minneapolis  Desk  Mfg.  Co.  78  Minn.  6,  79  Am.  St.  Rep.  350,  80 
N.  W.  693,  denying  right  of  fireman  to  recover  for  fall  down  elevator  shaft 
unguarded  in  violation  of  act  for  employee's  protection. 

Limited  in  Schrciner  v.  Great  Northern  R.  Co.  86  Minn.  247,  58  L.  R.  A.  77,. 
90  N.  W.  400,  holding  railroad  failing  to  fence  not  liable  to  person  pushed  in 
front  of  train  by  stray  cow;  Fezler  v.  Willmar  &  S.  F.  R.  Co.  85  Minn.  254, 
88  N.  W.  746,  holding  railroad  failing  to  fence  not  liable  to  boy  of  ten  takings 
track  as  short  cut. 
lUitlroad'a  duty  to  treapasslns  dilldrea. 

Cited  in  footnotes  to  Ash  worth  v.  Southern  R.  Co.  59  L.  R.  A.  592,  which 
holds  company  liable  for  injury  to  young  child  while  riding  on  running  board 
of  engine  according  to  known  custom  of  children;  Erickson  v.  Great  Northern  R. 
Co.  51  L.  R.  A.  645,  which  denies  railroad  company's  liability  for  injury  to  tres- 
passing child  by  fire  set  on  right  of  way. 

37  L.  R.  A.  593,  FARGO  GASLIGHT  &  COKE  CO.  v,  FARGO  GAS  &  ELECTRIC 

CO.  4  N.  D.  219,  59  N.  VV.  1066. 
RepresentatloiiM  made  to  effect  contract  as  fraud. 

Cited  in  Roberts  v.  Holliday,  10  S.  D.  581,  74  N.  W.  1034,  holding  that  pur- 
cluser  of  real  estate  may  rely  on  representations  of  selling  agent  as  to  loca- 
tion; Speed  V.  Hollingsworth,  54  Kan.  440,  38  Pac.  496,  sustaining  right  of 
grantee  of  land  to  recover  damages  for  vendor's  representations,  falsity  of 
which  discoverable  by  investigation;  Tacoma  v.  Tacoma  Light  &  Water  Co.  17 
Wash.  471,  50  Pac.  55,  sustaining  right  of  vendee  of  water  system  to  recover  dam- 
ages for  vendor's  false  representations,  not  palpably  untrue;  Hunt  v.  Barker,. 
22  R.  I.  21,  84  Am.  St.  Rep.  812,  46  Atl.  46,  holding  representation  as  to  own- 
ership of  land,  falsity  of  which  discoverable  by  inspecting  records,  actionable. 

Cited  in  footnotes  to  Stackpole  v.  Hancock,  45  L.  R.  A.  814,  which  requires 
purchaser  undertaking  to  inform  vendor  of  valuable  mine  on  land  to  disclose 
whole  truth;  Simon  v.  Goodyear  Metallic  Rubber  Shoe  Co.  52  L.  R.  A.  745, 
which  holds  false  representations  made  to  procure  contract  without  knowledge 
as  to  their  truth,  ground  for  disafTirmance ;  Hindman  v.  First  Nat.  Bank.  57  L 
R.  A.  108,  which  holds  bank  falsely  certifying  that  all  of  authorized  capital  of  in- 
surance company  on  deposit,  liable  to  one  purchasing  stock  in  reliance  on  same: 
Poska  v.  Stearns,  42  L.  R-  A.  427,  which  denies  seller's  right  to  rescind  sale,  for 
false  statement  of  buyer  to  mercantile  agency  as  to  amount  of  his  debts. 

37  L.  R.  A.  616,  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  v.  NEELY,  63  Ark.  636,  40  S.  W. 

130. 
Duty  to  person  'vralklnff  near  track. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Martin,  55  L.  R.  A.  361,  which 
denies  duty  of  railroad  company  to  use  care  to  avoid  injury  to  one  using  track 
for   own   affairs. 
Prefiainption  of  neflrliffcnce. 

Cited  in  Little  Rock  &  Ft.  S.  R.  Co.  v.  Blewitt,  65  Ark.  237,  45  S.  W.  548,. 
holding  that  under  statute  striking  of  person  by  locomotive  raises  presump- 
tion of  negligence. 
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Cited  in  footnote  to  Wolf  v.  Downey,  51  L.  R.  A.  242,  which  denies  liability 
of  contractor  for  either  carpenter  or  mason  work  for  injury  from  fall  of  brick 
from  unknown  cause.  . 

37  L.  R.  A.  619,  WELLS  v.  BLACK,  117  Cal.  157,  59  Am.  St.  Rep.   162,  48 

Pac.   1090. 
Statu*  of  depositor  In  savlnflr*  bmnk. 

Cited  in  Colorado  Sav.  Bank  v.  KTans,  12  Colo.  App.  341,  56  Pac.  981,  hold- 
ing under  Colorado  savings  bank  act  depositors  not  owners  of  deposits  nor  di- 
rectors mere  trustees. 

"When  «toclchelder«*  liability  barred  by  limitation*. 

Cited  in  Nellis  v.  Pacific  Bank,  127  Cal.  168,  59  Pac.  830,  holding  liability  of 
stockholders  of  bank  to  depositors  barred  in  three  years  from  date  of  deposit; 
London  &  S.  F.  Bank  v.  Parrott,  125  Cal.  488,  73  Am.  St.  Rep.  64,  58  Pac.  164, 
holding  three-year  statute  of  limitations  applicable  to  action  to  enforce  stock- 
holder's liability. 

Cited  in  footnotes  to  Swearingen  v.  Sewickley  Dairy  Co.  53  L.  R.  A.  471, 
which  holds  limitation  runs  against  stockholder's  liability  from  time  of  in- 
solvency of  corporation;  West  v.  Topeka  Sav.  Bank,  63  L,  R.  A.  137,  which 
holds  that  statute  of  limitations  begins  to  run  on  stockholder's  subscription  to 
stock  payable  at  intervals  on  call  immediately  on  corporation's  suspension  of 
business  for  insolvency. 

37  L.  R.  A.  622,  FERGUSON  v.  SHERMAN,  116  Cal.  169,  47  Pac.  1023. 
Nature  of  •toclcholder'*  liability. 

Cited  in  Crofoot  v.  Thatcher,  19  Utah,  222,  76  Am.  St.  Rep.  725,  57  Pac.  171, 
holding  liability  for  unpaid  balance  of  stock  subscription  contractual,  and  gov- 
erned by  lew  loci  contractus, 

Enforclnar  •tocktaolders'   liability    ont«lde   of   «tate   of   Incorporation. 

Cited  in  Pulsifer  v.  Greene,  96  Me.  446,  52  Atl.  921 ;  Kulp  v.  Fleming,  66  Ohio 
St.  340,  87  Am.  St.  Rep.  611,  62  N.  E.  334;  Western  Nat.  Bank  v.  Lawrence,  117 
Mich.  673,  76  N.  W.  105;  Howarth  v.  Lombard,  175  Mass.  675,  49  L.  R.  A.  305, 
56  N.  E.  888,  —  holding  stockholder's  liability  for  corporate  debts  under  Kansas 
laws  enforceable  in  foreign  jurisdiction;  Hancock  Nat  Bank  v.  Ellis,  172  Mass. 
45,  42  L.  R.  A.  401,  footnote  p.  396,  70  Am.  St.  Rep.  232,  51  N.  E.  207,  holding 
action  to  enforce  stockholder's  liability  maintainable  in  any  state  where  service 
can  be  made;  Hale  v.  Hardon,  37  C.  C.  A.  244,  95  Fed.  751;  Whitman  v.  Oxford 
Nat.  Bank,  176  U.  S.  568,  44  L.  ed.  592,  20  Sup.  Ct.  Rep.  477;  Fidelity  Ins. 
Trust  &  S.  D.  Co.  v.  Mechanics'  Sav.  Bank,  56  L.  R.  A.  230,  footnote  p.  228,  38 
C.  C.  A.  106,  97  Fed.  299, — holding  stockholder's  liability  enforceable  in  Federal 
court,  or  any  court  where  personal  service  obtainable;  Blair  v.  Newbegin,  65  Ohio 
St.  440,  68  L.  R.  A.  650,  footnote  p.  644,  62  N.  £.  1040,  sustaining  right  to  en- 
force stockholder's  liability  in  other  state  without  making  corporation  a  party; 
Love  V.  Pusey  &  J.  Co.  3  Penn.  (Del.)  579,  52  Atl.  542,  holding  action  maintain- 
able in  Delaware  against  stockholder  in  Kansas  corporation  to  enforce  individ- 
ual liability  upon  judgment  against  corporation  obtained  in  Kansas. 

Cited  in  footnotes  to  Bell  v.  Farwell,  42  L.  R.  A.  804,  which  holds  action  to 
enforce  stoi'kholder's  liability  maintainable  in  other  states;  Howarth  v.  Angle. 
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47  L.  R.  A.  725,  which  sustains  foreign  receiver's  right  of  action  against  stock- 
holder in  foreign  corporation;  Stoddard  v.  Lum,  45  L.  R.  A.  551,  which  author- 
izes action  in  New  York  by  Illinois  assignee  for  creditors  of  Illinois  corporation 
to  enforce  liability  of  all  domestic  stockholders;  Crippen,  L.  &  Co.  v.  Laighton, 
46  L.  R.  A.  467,  which  denies  enforceability  of  stockholder's  liability  in  other 
state;  Bank  of  China  v.  Morse,  56  L.  R.  A.  139,  which  holds  assessment  under 
English  statute  in  proceeding  to  wind  up  corporation  will  not  be  enforced  here 
against  resident. 

Distinguished  in  Hancock  Nat.  Bank  v.  Farnum,  20  R.  I.  470,  40  Atl.  341, 
holding  stockholder's  liability  for  corporate  debts  not  enforceable  in  state  having 
dissimilar  policy. 

Jurisdiction  of  Federal  court*. 

Cited  in  Lewis  v.  Clark,  64  C.  C.  A.  142,  120  Fed.  574,  sustaining  permission 
given  by  Federal  court  in  Idaho  upon  principles  of  comity,  to  action  by  receiver 
of  insolvent  Minnesota  corporation  to  foreclose  mortgage  held  by  citizen  of  Idaho 
deposited  according  to  law,  with  oth^  securities,  in  Wisconsin. 

Street  rallwar  a«  ^railroad.*' 

Cited  in  Railroad  Com.  v.  Market  Street  R.  Co.  132  Cal.  682,  64  Pac  1065, 
holding  street  railway  company  not  "transportation  company"  w^ithin  meaning 
of  constitutional  provision  for  supervision  by  railroad  commissioners. 

Cited  in  footnote  to  Diebold  v.  Kentucky  Traction  Co.  63  L.  R.  A.  637,  which 
holds  electric  railway  operated  between  two  cities  in  different  states  a  trunk 
railway  within  prohibition  against  granting  franchise  except  to  highest  bidder. 

37  L.  R.  A.  626,  MURRAY  v.  MURRAY,  115  Cal.  266,  56  Am.  St.  Rep.  97,  47 

Pac.  37. 
ConMlderatlon  of  flndlngr*  on  appeal. 

Cited  in  Thomson  v.  Thomson,  121  Cal.  12,  53  Pac.  403,  holding  findings  of 
fact  unnecessarily  made,  cannot  be  considered  on  appeal. 

Frandnlent    conveyances. 

Distinguished  in  Aigeltinger  v.  Einstein,  143  Cal.  614,  101  Am.  St.  Rep.  131, 
77  Pac.  660,  denying  right  of  creditor,  before  obtaining  judgment,  to*  maintain 
bill  to  set  aside  alleged  fraudulent  conveyance  to  wife. 

-—  Conveyance  In  frand  of  wife. 

Cited  in  Tuers  v.  Tuers,  131  Cal.  627,  63  Pac.  1008,  holding  that  wife  may  as- 
sail husband's  transfer  of  property  before  decree  for  divorce  and  alimony  if  made 
with  intent  to  defraud  her. 

Cited  in  footnote  to  Ward  v.  Ward,  51  L.  R.  A.  858,  which  holds  second  wife's 
right  to  dower  not  defeated  by  fraudulent  antenuptial  conveyance  to  sons  by 
former  marriage. 

Distinguished  in  Greer  v.  Greer,  135  Cal.  124,  67  Pac.  20,  denying  wife's  right 
to  assail  transfer  of  property  by  husband  going  away  for  medical  treatment  and 
providing  for  her  support. 

Ha«band'«  liability  for  support  of  deserted  wife. 

Cited  in  footnotes  to  People  ex  rel.  Public  Charities  &  C.  Comrs.  v.  Cullen, 
44  L.  R.  A.  420,  which  denies  husband's  liability  for  abandonment  after  judicial 
reparation  in  suit  by  wife;  Kirk  v.  Ckinstrand,  56  L.  R.  A.  333,  whi^  holds 
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husband  refusing  to  permit  wife  to  live  with  him  liable  for  her  support  where 
she  chooses. 

Validity  of  personal  Jadflrment  upon  constrnctlTe  service  of  nonresident. 

Cited  in  footnotes  to  Kemper-Thomas  Paper  Co.  y.  Shyer,  58  L.  R.  A.  173, 
which  denies  right  to  execution  against  other  property  in  state  for  unpaid  part 
of  judgment  against  nonresident  served  by  attachment  and  publication;  Cabanne 
V.  Graf,  59  L.  R.  A.  735,  which  holds  void,  act  authorizing  service,  in  personal 
action  against  nonresident,  on  agent  in  charge  of  business  in  state  without  Eciz- 
ure  of  property. 

37  L.  R.  A.  630,  COLORADO  PAVING  CO.  v.  MURPHY,  23  C.  C.  A.  631,  49 
U.  S.  App.  17,  78  Fed.  28. 
Dismissed  for  want  of  jurisdiction  in  166  U.  S.  719,  41  L.  ed.  1188,  17  Sup.  Ct. 
Rep.  997. 

Rlgrhts  of  lowest  bidder  on  public  contract. 

Cited  in  Detroit  v.  Wayne  Circuit  Judge,  128  Mich.  439,  87  N.  W.  376,  hold- 
ing lowest  bidder  cannot  enjoin  city  from  entering  into  contract  for  public  im- 
provement; State  ex  rel.  Prince  v.  Police  Jury,  108  La.  314,  32  So.  363,  deny- 
ing mandamus  to  bidder  compelling  municipality  to  contract,  after  award  of 
contract  with  bidder's  acquiescence. 

Rlgrhts  of  taxpayers  o^er  pnbllc  expenditures. 

Cited  in  Kellogg  v.  School  Dist.  No.  10,  13  Okla.  303,  74  Pac.  110,  sustaining 
taxpayer's  right  to  restrain  unauthorized  construction  by  school  district  of 
schoolhouses. 

37  L.  R.  A.  630,  PABLO  v.  PEOPLE,  23  Colo.  134,  46  Pac.  636. 

37  L.  R.  A.  638,  SPRAGUE  v.  NEW  YORK  &  N.  E.  R.  CO.  68  Conn.  345,  36 

Atl.  791. 
IV^ben  llndlngrs  as  to  negrllgrence  reviewable. 

Cited  in  Bergin  v.  Southern  New  England  Teleph.  Co.  70  Conn.  64,  39  L.  R. 
A.  195,  38  Atl.  888,  holding  conclusion  of  trial  court  as  to  negligence  not  re- 
viewable unless  incorrect  standard  of  duty  applied  or  some  legal  principle  vio- 
lated. 

Explained  and  distinguished  in  Nolan  v.  New  York,  N.  H.  k  H.  R.  Co.  70  Conn. 
183,  43  L.  R.  A.  334,  39  Atl.  115,  holding  finding  that  railroad  was  negligent  in 
failing  to  provide  by  special  order  in  addition  to  rules  for  operation  of  trains 
reviewable  on  appeal. 
Rales  promnlffated  for  conduct  of  business. 

Cited  in  note  (43  L.  R.  A.  316)  on  duties  of  master  and  servant  as  to  rules 
promulgated  for  safe  conduct  of  business. 

Jadvment   upon  bearlngr   In   damase** 

Cited  in  Lawler  v.  Hartford  Street  R.  Co.  72  Conn.  85,  43  Atl.  545,  and  Bergin 
V.  Southern  New  England  Teleph.  Co.  70  Conn.  65,  39  L.  R.  A.  196,  38  Atl.  888, 
holding  plaintiff  showing  upon  default  extent  of  injury  entitled  to  substantial 
damages  unless  defendant  proves  freedom  from  negligence  or  contributory  neg- 
ligence. 

L.  R.  A.  Au.— Vol.  IV.— 36. 
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Determination   of   master'*    liability   br   cbaracter   of  coemployee^s  act. 

Cited  in  Kelly  v.  New  Haven  S.  B.  Co.  74  Conn.  346,  57  L.  R,  A.  495,  92  Am. 
St.  Hep.  220,  50  Atl.  871,  holding  owner  not  liable  to  deck  hand  injured  by  mate's 
neglect  to  use  fender  in  docking  vessel. 

37  L.  R.  A.  642,  WHITE  v.  STATE,  99  Ga.  16,  26  S.  E.  742. 
Arrest  'vrltbout  ^warrant. 

Cited  in  footnote  to  McCullough  v.  Greenfield,  62  L.  R.  A.  906,  which  holds 
that  possession  by  officer  of  a  warrant  will  not  justify  an  arrest  of  accused  by 
police  department  of  other  town  under  direction  ^y  telephone  by  officer  holding 
warrant. 

37  L.  R.  A.  644,  GOUGAR  v.  TIMBERIuAKE,  148  Ind.  38,  62  Am.  St.  Rep.  487, 

46  N.  E.  339. 
Federal   control   of  election*. 

Cited  in  note   (53  L.  R.  A.  660)   on  Federal  control  of  elections. 

37  L.  R.  A.  651,  UNION  WATER-POWER  CO.  v.  AUBURN,  90  Me.  60,  60  Am. 

St.  Rep.  240,  37  Atl.  331. 
"Water  In  mill  pond  a«  property. 

Cited  in  Auburn  v.  Union  Water-Power  Co.  90  Me.  689,  38  L.  R.  A.  190.  Z^ 
Atl.  561,  holding  power  company  storing  water  in  great  pond  not  entitled  to 
damages  for  taking  of  part  by  city. 

Taxation  of  nnnsed  dam. 

Distinguished  in  Saco  Water  Power  Co.  v.  Buxton,  98  Me.  297,  56  Atl.  914. 
sustaining  assessment  of  property  as  "mill  privilege/'  Which  included  land  and 
unused  daib. 

37  L.  R.  A.  654,  MILLER  v.  GITTINGS,  85  Md.  601,  60  Am.  St  Rep.  362,  37 
Atl.  372. 

37  L.  R.  A.  659,  ST.  LOUIS  S.  W.  R.  CO.  v.  STANFIELD,  63  Ark.  643,  40  S,  W. 

126. 
Do9«  a«   property. 

Cited  in  Salley  v.  Manchester  &  A.  R.  Co.  54  S.  C.  485,  71  Am.  St.  Rep.  810, 
32  S.  E.  526,  holding  railroad  civilly  liable  for  killing  dog,  and  referring  particu- 
larly to  annotation  in  37  L.  R.  A.  659. 

Cited  in  footnote  to  Wilcox  v.  State,  39  L.  R.  A.  709,  which  holds  dog  domestic 
animal  within  statute  against  cnielty. 

Cited  in  note   (40  L.  R.  A.  505,  510)   on  property  rights  in  dogs. 

Disapproved  in  Mobile  &  O.  R.  Co.  v.  Holliday,  79  Miss.  298,  30  So.  820,  deny- 
ing liability  of  railroad  company  for  unintentionally  running  over  stray  dog.  in 
absence  of  gross 'negligence,  and  referring  particularly  to  annotation  in  37  L.  R. 
A.  659. 

37  L.  R.  A.  061,  LOUISIANA  CONSTR.  &  IMPROV.  CO.  v.  ILLINOIS  C.  R.  CO. 

49  La.  Ann.  527,  21  So.  891. 
Lease  or  sale  of  pnbllc  property. 

Followed  in  Slireveyort  &  R.  River  Valley  R.  Co.  v.  St.  Louis  &  S.  W.  R.  Co. 
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51  La.  Ann.  824,  25  So.  424,  denying  railroad's  absolute  ownership  of  batture. 
Cited  in  footnote  to  Reighard  v.  Flinn,  43  L.  R.  A.  502,  which  holds  invalid, 
lease  by  city  of  part  of  public  landing  to  private  person. 

37  L.  R.  A.  673,  STATE  v.  ITZCOVITCH,  49  La.  Ann.  366,  62  Am.  St.  Rep.  648, 

21  So.  544. 
Reriilatlon   of   deallnsT   In   •econd.hand   Koodm. 

Cited  in  footnote  to  Cora.  v.  Hubley,  42  L.  R.  A.  403,  which  sustains  ordinance 
restricting  collection  of  rags  in  thickly  settled  part  of  city  by  unlicensed  per- 
sons. 

37  L.  R.  A.  675,  KELSEY  v.  FIRE  &  WATER  COMRS.  113  Mich.  215,  71  N.  W. 

680. 
Regrulatlon  of  public  service  corporation*. 

Cited  in  footnotes  to  Ladd  v.  Boston,  40  L.  R.  A.  171,  which  upholds  removal 
of  water  meter  though  fixtures  so  arranged  as  to  cost  consumer,  after  removal, 
twenty  times  as  much  as  others  pay;  Indiana  Natural  &  Illuminating  Gas  Co. 
V.  State,  57  L.  R.  A.  761,  which  denies  right  of  natural  gas  company  to  discrim- 
inate against  single  consumer  by  enforcing  meter  rate  instead  of  flat  rate, 
against  him. 

Cited  in  note  (61  L.  R.  A.  108,  119)  on  establishment  and  regulation  of  mu- 
nicipal water  supply. 

37  L.  R.  A.  679,  ALLEN  v.  MINNESOTA  LOAN  &  T.  CO.  68  Minn.  8,  64  Am, 
St.  Rep.  446,  70  N.  W.  800. 

37  L.  R.  A.  682,  JONES  v.  WILLIAMS,  139  Mo.  1,  39  S.  W.  486,  61  Am.  St. 

Rep.  436,  40  S.  W.  353. 
Olllcer'«    po'vrer    to    bind    corporation. 

Cited  in  Ferguson  v.  Venice  Transp.  Co.  79  Mo.  App.  360,  holding  corporation 
estopped  by  acquiescence  to  deny  validity  of  president's  assignment  of  asset  in 
payment  of  corporate  debt ;  Saunders  v.  United  States  Marble  Co.  25  Wash.  484, 
65  Pac.  782,  holding  that  secretary  may  be  authorized  expressly  or  by  ac-iuies- 
cence  to  bind  corporation  by  contract;  Miller  v.  Matthews,  87  Md.  475,  40  Atl. 
176,  sustaining  validity  of  corporation's  general  asFignment  made  by  president 
and  secretary",  in  which  directors  acquiesced;  Consumers  Paper  Co.  v.  Eyer,  160 
Ind.  431,  66  N.  E.  994,  holding  corporation  liable  for  negligence  of  president 
acting  as  superintendent  in  latter's  temporary  absence. 

Specific  performance  of  contract  to  Mell   atock. 

Cited  in  O'Neill  v.  Webb,  78  Mo.  App.  6,  holding  specific  performance  proper 
remedy  on  contract  to  transfer  controlling  interest  ii\  corporation. 

Pretlnm  affection!*. 

Cited  in  State  v.  May,  142  Mo.  140,  43  S.  W.  637,  to  statement  that  placing 
excessive  pretium  affectionia  on  another's  property  leading  to  informal  appro- 
priation may  result  in  forcible  seclusion  from  ordinary  social  intercourse. 

Injunctive  relief  against  tre«paM. 

Cited  in  Metropolitan  Land  Co.  v.  Manning,  98  Mo.  App.  257,  71  S.  W.  696, 
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sustaining  injunctive  relief  to  landlord  against  harassing  and  continuous   ires- 
passes  by  tenant  after  forfeiture  of  lease. 

37  L.  R.  A.  711,  VIRGINIA  CAl^ON  TOLL  ROAD  CO.  v.  PEOPLE,  22  Colo.  429. 

45  Pac.  398. 
Toll  road*. 

Distinguished  in  Lyons  &  E.  P.  Toll  Road  Co.  v.  People,  29  Colo.  441.  68  Pac 
275,  denying  right  to  take  tolls  on  road  located  upon  previous  toll  road  there- 
tofore abandoned  to  public. 

Rlffht   to  operate  ferry. 

Cited  in  footnote  to  Warren  v.  Tanner,  49  L.  R.  A.  248,  which  holds  grant  of 
exclusive  ferry  franchise  violated  by  numerous  persons  operating  ferry  for  them- 
selves and  families  exclusively. 

37  L.  R.  A.  721,  MESSER  v.  THE  FADETTES,  168  Mass.  140,  60  Am.  St  Rep. 

371,  46  N.  E.  407. 
A«slfiriKa,blllty  of  trade  name. 

Cited  in  Blakely  v.  Sou3a,  197  Pa.  323,  80  Am.  St.  Rep.  821,  47  A^l.  286,  hold- 
ing right  to  call  band  by  leader's  name  ngt  assignable. 

37  L.  R.  A.  723,  WILLEY  v.  BOSTON  ELECTRIC  LIGHT  CO.  168  Mass.  40, 

46  N.  E.  395. 

Evidence  of  snbMeqiient  preeantton*  to  •ho'w  negrllsrence. 

Cited  in  footnote  to  Georgia  Southern  &  F.  R.  Co.  v.  Cartledge,  59  L.  R.  A. 
118,  which  holds  incompetent,  evidence  of  additional  precautions  after  injury. 

L.tabtltty    for   Injuries    from   electric   'wire*   In   blsb^ray*. 

Cited  in  footnotes  to  Newark  Electric  Light  &  P.  Co.  v.  Garden,  37  L.  R.  A. 
725,  which  requires  electric  light  company  to  use  due  care  in  insulating  wires 
maintained  on  same  pole  with  other  companies;  Brush  Electric  Light  &  P.  Co. 
V.  Lefevre,  49  L.  R.  A.  771,  which  denies  liability  for  death  by  uninsulated  elec- 
tric light  wire  running  above  awning  16  feet  above  street;  Boyd  v.  Portland  Gen- 
eral Electric  Co.  52  L.  R.  A.  509,  which  holds  want  of  sufficient  assistance  to 
promptly  replace  wires  broken  by  severe  storm  not  excuse  as  matter  of  law  for 
delay;  Mitchell  v.  Raleigh  Electric  Co.  55  L.  R.  A.  398,  which  sustains  telephone 
company  employee's  right  to  presume  that  electric  liglit  wires  are  properly  in- 
sulated; Mooney  v.  Luzerne,  40  L.  R.  A.  811,  which  holds  city  liable  for  negli- 
gence as  to  abandoned  telephone  wire  crossing  dangerous  electric  wire,  though 
other  parties  also  liable;  Snyder  v.  Wheeling  Electrical  Co.  39  L.  R.  A.  499, 
which  holds  that  death  of  person  by  stepping  on  live  electric  wire  fallen  to 
ground  raises  presumption  of  negligence. 

Cited  in  note  (57  L.  R.  A.  838)  on  statutory  liability  of  employers  for  defects 
in  condition  of  their  plant. 

Distinguished  in  Chisholm  v.  New  England  Teleph.  &  Teleg.  Co.  176  Mass. 
128,  57  N.  E.  383,  denying  employer's  liability  for  injuries  to  lineman  coming 
into  contact  with  third  person's  defectively  insulated  wire. 

Action    for    nesHarently   canalngr   entployee'*    Immediate    death. 

Cited  in  Conley  v.  Portland  Gaslight  Co.  96  Me.  294,   52  Atl.  656,  raising. 
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without  deciding,  question  whether  action  maintainable  under  statute  giving 
right  of  action  for  injuries  causing  immediate  death,  where  comatose  condition 
intervenes. 

37  L.  R.  A.  725,  NEWARK  ELECTRIC  LIGHT  &  P.  CO.  v.  GARDEN,  23  C.  C. 

A.  649,  39  U.  S.  App.  416,  78  Fed.  74. 
Uablllty   for   Injuries  by   electric   'vrlres. 

Cited  in  Mitchell  v.  Raleigh  Electric  Co.  129  N.  C.  171,  55  L.  R.  A.  401,  foot- 
note p.  398,  85  Am.  St.  Rep.  735,  39  S.  E.  801,  sustaining  telephone  company 
employee's  right  to  presume  that  electric  light  wires  properly  insulated;  Geis- 
mann  v.  Missouri-Edison  Electric  Co.  173  Mo.  678,  73  S.  W.  654,  holding  electric 
company  liable  for  death  from  uninsulated  electric  wire,  of  workman  removing 
sign  from  front  of  store. 

Cited  in  footnotes  to  Mooney  v.  Luzerne,  40  L.  R.  A.  811,  which  holds  city 
liable  for  negligence  as  to  abandoned  telephone  wire  crossing  dangerous  electric 
wire,  though  other  parties  also  liable;  Brush  Electric  Light  &  P.  Co.  v.  Lefevre, 
49  L.  R.  A.  771,  which  denies  liability  for  death  by  uninsulated  electric  light 
wire  running  above  awning  16  feet  above  street;  Snyder  v.  Wheeling  Electrical 
Co.  39  L.  R.  A.  499,  which  holds  that  death  of  person  by  stepping  on  live  electric 
wire  fallen  to  ground  raises  presiunption  of  negligence;  Willey  v.  Boston  Electric 
Light  Co.  37  L.  R.  A.  723,  which  holds  negligence  in  failing  to  cut  electric  light 
wires  from  which  insulation  burned  by  lightning  question  for  jury;  Thomas 
V.  Maysville  Gas  Co.  53  L.  R.  A.  147,  which  requires  corporation  sending  elec- 
tricity into  street  railway  company's  wires,  to  see  to  their  insulation;  Boyd  v. 
Portland  General  Electric  Co.  57  L.  R.  A.  619,  which  holds  electric  light  com- 
pany liable  for  injury  by  wire  broken  during  storm;  Boyd  v.  Portland  General 
Electric  Co.  52  L.  R.  A.  509,  which  holds  want  of  sufficient  assistance  to  prompt- 
ly replace  wires  broken  by  severe  storm  not  excuse  as  matter  of  law  for  delay; 
Hebert  v.  Lake  Charles  Ice,  Light  &  Waterworks  Co.  64  L.  R.  A.  101,  which 
holds  electric  light  company  liable  for  death  of  person  in  street  by  uninsulated 
wire  which  burned  and  fell  because  of  fall  of  telephone  wire  negligently  strung 
above  former  one. 

Cited  in  note  (46  L.  R.  A.  36,  47,  50,  99)  on  right  of  servant  to  recover  dam- 
ages from  persons  other  than  his  master  for  injuries  received  in  performance 
of  his  duties. 
Llabllltr  to  licensee  on  premises. 

Cited  in  Knowlton  v.  Des  Moines  Edison  Light  Co.  117  Iowa,  456,  90  N.  W. 
818,  holding  electrical  company  bound  to  exercise  high  degree  of  care  in  insulat- 
ing wires  as  protection  to  linemen  of  telephone  company  necessarily  working  in 
proximity  thereto. 

Cited  in  footnote  to  Ryerson  v.  Bathgate,  57  L.  R.  A.  308,  which  denies  lia- 
bility of  owner  for  injury  to  one  using  premises  for  purpose  not  authorized  by 
invitation. 

37  Lu  R.  A.  731,  HERD  v.  CATRON,  97  Tenn.  662,  37  S.  W.  651. 
Conditions  in  restraint  of  marrlagre. 

Cited  in  Overton  v.  Lea,  108  Tenn.  507,  68  S.  W.  250,  holding  son's  devise  to 
mother  conditional  against  remarriage,  valid. 

Cited  in  footnote  to  King  v.  King,  52  L.  R.  A.  157,  which  authorizes  recovery 
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on  fully  executed  promise  to  care  for  person  for  life  though  acoompaoied  by 
void  promise  not  to  marry. 

37  L.  R.  A.  732,  EMERY  COUNTY  v.  BURRESEx',  14  Utah,  328,  60  Am.  St 
Rep.  898,  47  Pac.  91. 

37  L.  R.  A.  734,  SYDNOR  v.  BOYD,  119  N.  C.  481,  26  S.  E.  92. 
Deed   from  liusband  to  'vrlfe. 

Distinguished  in  McLamb  y.  McPhail,  126  N.  C.  221,  35  S.  £.  426,  holding  deetl 
from  husband  to  wife  in  1841  void  at  law,  but  sustainable  in  equity  upon  meri- 
torious consideration. 

Bremclt   of   contemporaneona   agrreement   as    defense  to  note. 

Cited  in  note  (43  L.  R.  A.  470)  on  contemporaneous  agreements  and  their 
breach  as  defense  to  promissory  note. 

37  L.  R.  A.  737,  CURTIS  v.  CUTLER,  22  C.  C.  A.  16,  40  U.  S.  App.  233,  76 

Fed.  16. 
Bzhaastlon   of   Hen   by   enforcentent   for   part   of   claim. 

Cited  in  First  Nat.  Bank  v.  Elliott,  125  Ala.  653,  47  L.  R.  A.  744,  footnote  p. 
742,  82  Am.  St.  Rep.  268,  27  So.  7,  holding  balance  of  mortgage  debt,  where  land 
sold  for  less,  not  required  to  be  paid  on  redemption;  King  v.  Bender,  54  C.  C. 
A.  324,  116  Fed.  820  (dissenting  opinion),  majority  holding  that  attachment 
on  two  causes  of  action  remains  lien  on  property  after  sale  under  judgment  taken 
on  admission  of  first  cause. 

37  L.  R.  A.  761,  DE  SOTO  PARISH  v.  WILLIAMS,  49  La.  Ann.  422,  21  So.  647. 
Constrnctlon  of  coniitltntlonal  proTlslons  upon  name  subject. 

Followed  in  Clifton  v.  Hobgood,  106  La.  539,  31  So.  46,  holding  constitutional 
provisions  dealing  with  same  subject  should  be  construed  together. 
Constitutional  provision  for  taxation  In  aid  of  rallvvay. 

Cited  in  Webster  Parish  v.  Police  Jurv,  52  La.  Ann.  474,  27  So.  102,  holdin<r 
that  legislature  may  prescribe  mode  in  which  taxpayers  may  authorize  le\-y  of 
special  tax  in  aid  of  railway. 

llVliat  constitutes  snfllclent  majority. 

Cited  in  Pickett  v.  Russell,  42  Fla.  139,  28  So.  764,  construing  constitutional 
provision  for  vote  of  majority  of  qualified  electors  paying  taxes  to  authorize 
levy,  to  mean  majority  of  those  who  vote. 

Distinguished  in  Re  Denny,  156  Ind.  122,  51  L.  R.  A.  V29,  footnote  p.  722,  59 
N.  E.  359,  requiring  majority  of  all  votes  cast  at  election  for  any  purpose  to 
adopt  constitutional  amendment. 

l^liat  Is  municipal  tax. 

Cited  in  United  R.  &  Trading  Co.  v.  Mevers,  112  La.  905,  38  So.  797,  holding 
authorized  tax  levied  by  levee  commissioners  for  levee  purposes,  not  municipal 
tax. 
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37  L.  R.  A.  771,  CLAYTON  v.  CLARK,  74  Miss.  499,  60  Am..  St.  Rep.  621,  21 

So.  665,  22  So.  189. 
Accord  and  mmtlmtaetlon  by  vurt  jHiysAent. 

Cited  in  Shelton  v.  Jackson,  20  Tex.  Civ.  App.  446,  49  S.  W.  416,  holding  bond 
discharged  by  payment  of  less  than  amount  secured,  where  principal  and  surety 
insolvent;  Williams  v.  Blumenthal,  27  Wash.  27,  67  Pac.  393,  holding  valid  sat- 
isfaction of  judgment  effected  by  payment  of  less  than  face,  where  debtor  waives 
right  of  appeal;  Marshall  v.  Bullard,  114  Iowa,  465,  64  L.  R.  A.  864,  footnote 
p.  862,  87  N.  W.  427,  holding  third  person's  part  payment  of  judgment  sufficient 
consideration  for  release  of  balance;  Cooper  v.  Yazoo  &  M.  Valley  R.  Co.  82 
Miss.  644,  35  So.  162,  holding  acceptance  by  creditor,  although  under  protest 
that  more  was  due,  of  sum  tendered  in  full  satisfaction  of  debt,  accord  and  sat- 
isfaction. 

Cited  in  footnotes  to  Engbretson  v.  Seiberling,  64  L.  R.  A.  76,  which  holds  that 
acceptance  of  part  of  amount  due  from  insolvent  may  operate  as  satisfaction 
of  entire  debt;  Harrison  v.  Henderson,  62  L.  R.  A.  760,  which  holds  that  mere 
payment  by  debtor  and  retention  by  creditor  of  amount  denominated  "balance" 
not  accord  and  satisfaction. 

37  L.  R.  A.  776,  SUPREME  LODGE  K.  OF  P.  v.  STEIN,  76  Miss.  107,  65  Am. 

St.  Rep.  689,  21  So.  659. 
"Wheii   sabseqnent  Rntl^Kulclde  by-la'vr   blndlngr   upon   Insured. 

Distinguished  in  Domes  v.  Supreme  Lodge  K.  of  P.  76  Miss.  481,  23  So.  191, 
holding  anti-suicide  clause  authorized  by  supreme  lodge  binding  upon  Knight  of 
Pythias. 
Poirer*  of  board  of  control. 

Followed  in  Toomey  v.  Supreme  Lodge  K.  of  P.  74  Mo.  App.  517,  holding  that 
supreme  lodge  of  Knights  of  Pythias  cannot  delegate  power  to  legislate  to  board 
of  control. 

37  L.  R.  A.  779,  LOWRY  v.  INSURANCE  CO.  OF  N.  A.  75  Miss.  43,  46  Am.  St. 

Rep.  687,  21  So.  664. 
Rlgrbt  of  other  thnn  Insured  to  ane  on  policy. 

Cited  in  Brown  v.  Commercial  F.  Ins.  Co.  21  App.  D.  C.  341,  sustaining  right 
of  one  to  whom  policy  was  delivered  by  insured  with  indorsement  of  insurance 
company  having  knowledge  of  all  circumstances,  to  maintain  action  thereon  as 
assignee  thereof. 

37  L.  R.  A.  780,  PENNSYLVANIA  CO.  FOR  INS.  ON  LIVES  &  G.  A.  v.  FRANK- 
LIN F.  INS.  CO.  181  Pa.  40,  37  Atl.  191. 

Followed  without  discussion  in  Pennsylvania  Co.  for  Ins.  on  Lives  A  G.  A.  v. 
American  F.  Ins.  Co.  181  Pa.  50,  37  Atl.  1119,  and  Shannon  v.  Castner,  21  Pa. 
Super.  Ct.  331. 
Scope  of  equity  Jurisdiction. 

Cited  in  Steinmeyer  v.  Siebert,  190  Pa.  475,  44  W.  N.  C.  61,  70  Am.  St.  Rep. 
641,  42  Atl.  880,  holding  that  equity  has  jurisdiction  of  suit  to  recover  stock 
fraudulently  obtained  by  betrayal  of  confidence;  Kelly  v.  Nypano  R.  Co.  23  Pa. 
Co.  Ct.  178,  holding  that  equity  will  enforce  covenant  by  grantee  in  deed  to  erect 
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and  maintain  f<»nce;  Eaton  v.  Eastern  Bldg.  &  L.  Asao.  7  Pa.  Dist.  R.  442,  hold- 
ing that  withdrawing  stockholder  of  building  association  may  bring  bill  in 
equity  to  determine  value  of  shares;  Corbet  v.  Oil  City  Fuel  Supply  Co.  21  Pa- 
Super.  Ct.  87,  sustaining  injunction  restraining  gas  company  from  shutting  off 
gas  from  house  of  one  having  binding  contract  therefor. 
llVhlch  of  t^TO  Innocent*  partlea  mii«t  bear  lomm. 

Cited  in  Vanderslice  v.  Royal  Ins.  Co.  9  Pa.  Super.  Ct.  238,  43  W.  N.  C.  384, 
holding  insurance  company  liable  for  return  premiums  paid  agent  fraudulently 
inserting  own  name  in  assignment  in  blank. 
Llablilty  of  corporation  for  fraadnlent  stock. 

Cited  in  footnotes  to  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Citizens'  Nat  Bank, 
43  L.  R.  A.  777,  which  holds  purchaser  in  open  market  of  stock  certificate  fraud- 
ulently issued  by  proper  officers  entitled  thereto  as  against  corporation;  Farmers' 
Bank  v.  Diebold  Safe  &  Lock  Co.  58  L.  R.  A.  620,  which  holds  corporation  not 
bound  by  representation  of  officer  as  to  his  ownership  of  stolen  certificate,  ne- 
gotiated as  security  for  his  own  debts. 

37  L.  R.  A.  783,  CHAPPELL  v.  STEWART,  82  Md.  323,  51  Am.  St.  Rep.  476, 
33  Atl.  542. 
Dismissed  for  want  of  jurisdiction  in  169  U.  S.  733,  42  L.  ed.  1215,  18  Sup. 
Ct.  Rep.  940. 

Injunction  to  protect  personal  rlgrlat*. 

Cited  in  footnotes  to  Supreme  Lodge,  O.  of  G.  C.  v.  Simering,  41  L.  R.  A.  720, 
which  sustains  right  to  injunction  against  excluding  representative  from  right 
to  vote  in  supreme  lodge  of  benefit  society;  Bomeisler  v.  Forster,  39  L.  R.  A. 
240,  which  authorizes  injunction  against  violating  contract  not  to  bring  suit 
on  claims,  prosecution  of  which  would  damage  defendant's  reputation. 

Annotation  in  37  L.  R.  A.  783  referred  to  with  approval  in  Ex  parte  Warfield, 
40  Tex.  Crim.  Rep.  421,  76  Am.  St.  Rep.  727,  60  S.  W.  933,  sustaining  right  to 
enjoin  defendant  in  action  for  alienating  wife's  affections  from  writing  or  talk- 
ing to  her. 

37  L.  R.  A.  788,  SUN  PRINTING  k  PUB.  ASSO.  v.  NEW  YORK,  152  N.  Y. 

257,  46  N.  E.  499. 
Public  blsb'ways. 

Followed  in  Bates  v.  Holbrook,  171  N.  Y.  478,  64  N.  E.  181,  by  O'Brien,  J., 
dissenting,  who  holds  municipal   street  railroad  city  highway. 

Cited  in  Palmer  v.  Larchmont  Electric  Co.  158  N.  Y.  234,  43  L.  R.  A.  674, 
52  N.  E.  1092,  holding  electric  light  poles  not  additional  burden  on  fee  of  high- 
way in  town  contracting  for  street  lights. 

For   'What    parpo«e«   mnnlclpalltle*   may    expend   money. 

Followed  in  Underground  R.  Co.  v.  New  York,  116  Fed.  960,  as  to  constitu- 
tionality of  rapid  transit  act,  authorizing  municipality  to  contract  for  construc- 
tion of  underground  street  railway. 

Cited  in  Re  Jensen,  44  App.  Div.  518,  60  N.  Y.  Supp.  933,  Affirming  28  Misc. 
382,  59  N.  Y.  Supp.  653,  and  Chapman  v.  New  York,  168  N.  Y.  86,  56  L.  R,  A. 
849,  85  Am.  St.  Rep.  665,  61  N.  E.  108,  holding  statute  charging  on  munici- 
pality expenses  incurred  by  officer  in  defending  against  charge  of  official  mis- 
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conduct  unconstitutional;  Deady  v.  Lyons,  30  App.  Div.  143,  57  N.  Y.  Supp. 
448,  holding  expenditure  by  village  to  retain  county  seat  not  for  municipal  pur- 
pose; Holder  v.  Yonkers,  39  App.  Div.  3,  56  N.  Y.  Supp.  912,  sustaining  city's 
power  to  lease  land  for  park;  Parsons  v.  Van  Wyck,  56  App.  Div.  339,  67  N.  Y. 
Supp.  1054,  sustaining  statute  authorizing  insue  of  bonds  by  city  for  soldiers' 
monument;  Holroyd  v.  Indian  Lake,  40  Misc.  77,  81  N.  Y.  Supp.  268,  holding 
that  town  may  become  primarily  liable  for  water  system,  although  expense  is 
ultimately  to  be  borne  by  water  district;  Mayo  v.  Washington,  122  N.  C.  25, 
40  L.  R.  A.  169,  29  S.  E.  343  (dissenting  opinion),  majority  holding  debt  for 
purchase  of  electric  light  plant  not  necessary  municipal  expense;  Atty.  Gen. 
ex  rel.  Barbour  v.  Pingree,  120  Mich.  563,  46  L.  R.  A.  414,  footnote  p.  407,  79 
N.  W.  814,  holding  void,  statute  empowering  city  to  purchase  and  operate  street 
railways. 

Cited  in  footnote  to  Edgerton  v.  Goldsboro  Water  Ck).  48  L.  R.  A.  444,  which 
holds  cost  of  providing  water  for  city  authorized  by  charter  not  a  "necessary 
expense." 

Lease  of  property  bT  municipality. 

Cited  in  footnotes  to  Baily  v.  Philadelphia,  39  L.  R.  A.  837,  which  sustains 
right  of  city  to  lease  its  gasworks;  Ogden  v.  Bear  Lake  k  River  Waterworks  k 
Irrig.  Co.  41  L.  R.  A.  305,  which  denies  city's  right  to  lease  or  otherwise  trans- 
fer waterworks. 

Constitutional   prolilbltlons  of  local  legrlslatlon. 

Cited  in  People  v.  Dunn,  31  App.  Div.  140,  52  N.  Y.  Supp.  968,  sustaining 
statute  providing  for  special  criminal  juries  in  counties  having  certain  popular 
tion;  Re  Henneberger,  156  N.  Y.  437,  42  L.  R.  A.  138,  50  N.  E.  61  (dissenting 
opinion),  majority  holding  general  statute  confined  in  operation  by  conditions 
to  limited  territory,  obnoxious  to  constitutional  prohibition  of  local  bill  laying 
out  highways. 

37  L.  R.  A.  794,  UPINGTON  v.  CORRIGAN,  151  N.  Y.  143,  45  N.  E.  359. 
Condition  anbseqnent. 

Cited  in  Union  College  v.  New  York,  173  N.  Y.  41,  93  Am.  St.  Rep.  569,  65 
N.  E.  853,  Affirming  65  App.  Div.  555,  73  N.  Y.  Supp.  51,  holding  condition  sub- 
sequent created  by  deed  of  land  to  be  used  for  city  hall,  to  revert  on  cessation 
of  such  use;  Re  Hart,  61  App.  Div.  593,  70  N.  Y.  Supp.  933,  holding  condition 
subsequent  created  by  devise  of  house  for  life  on  condition  devisees  would  there 
reside;  Re  Brookfield,  176  N.  Y.  149,  68  N.  E.  138  (dissenting  opinion),  ma- 
jority holding  provision  for  buying  back  land  in  case  of  its  nonuse  for  flowage 
purposes,  not  condition  subsequent. 

.     Distinguished  in  Mitchell  v.  Einstein,  42  Misc.  374,  86  N.  Y.  Supp.  759,  hold- 
ing that  conveyance  of  land  for  Bloomingdale  Road  in  New  York  city,  conveyance 
of  easement  only. 
Re-entry  for  breacb   of  condition   snbseqnent. 

Cited  in  note  (60  L.  R.  A.  757)  on  transferability  of  right  of  entry  for  con- 
dition broken. 

Distinguished  in  Deering  v.  Reilly,  167  y.  Y.  193,  60  N.  E.  447,  holding  seisin 
of  owner  of  land  unaflfected  by  city's  occupation  for  highway. 
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37  L.  R.  A.  799,  BIERMAN  v.  CITY  MILLS  CO.  151  N.  Y.  482,  66  Am.  St.  Rep. 
636,  46  N.  E.  866. 

'Warranty   by   aoremt. 

Cited  in  Pennsylvania  &  D.  Oil  Co.  v.  Spitelnik,  27  Misc.  558,  58  N.  Y.  Supp. 
311,  holding  that  salesman  cannot  bind  principal  by  express  warranty  in  ab- 
sence of  custom. 

Cited  in  footnote  to  Thompson  v.  New  South  Coal  Co.  62  L.  R.  A.  551,  which 
holds  principal  not  estopped  to  assert  invalidity  of  unauthorized  contract  by 
agent  for  sale  of  land  by  accepting  part  of  the  purchase  money. 

Implied  'vrarranty  by   manafactarer. 

Cited  in  Price  v.  Kohn,  99  111.  App.  118,  holding  that  manufacturer  selling 
goods  by  sample  impliedly  warrants  freedom  from  latent  defects. 

Cited  in  footnote  to  Gardner  v.  Winter,  63  L.  R.  A.  647,  which  denies  implied 
warranty  of  fitness  for  purpose  by  one  filling  order  for  particular  brand  of  seed. 

Distinguished  in  Reynolds  v.  Mayor,  39  App.  Div.  221,  57  N.  Y.  Supp.  1145, 
holding  that  no  implied  warranty  of  fitness  accompanies  sale  of  goods  by  non- 
manufacturing  dealer;  Dodge  v.  Dickson  Mfg.  Co.  51  C.  C.  A.  179,  113  Fed. 
222,  holding  no  implied  warranty  against  latent  defects  in  article  manufactured 
for  particular  purpose  under  purchaser's  supervision. 

"When  Implied  'vrarranty  sarvlve*  acceptance. 

Cited  in  League  Cycle  Co.  v.  Abrahams,  27  Misc.  552,  58  N.  Y.  Supp.  306, 
holding  that  implied  warranty  of  merchantability  and  fitness  survives  acc.pt- 
ance  only  when  defects  latent;  Waeber  v.  Talbot,  167  N.  Y.  58,  82  Am.  St.  Rep. 
712,  60  N.  £.  288,  holding  that  implied  warranty  of  merchantability  of  goods 
does  not  survive  acceptance  where  defects  discoverable  on  inspection;  Cleveland 
Linseed  Oil  Co.  v.  A.  F.  Buchanan  &  Sons,  57  C.  C.  A.  502,  120  Fed.  910,  holding 
oil  manufacturer  furnishing  oil  to  buyer  for  known  purpose,  liable  on  implied 
warranty  that  oil  shall  be  fit  for  such  purpose. 

Distinguished  in  Smith  v.  Coe,  170  N.  Y.  170,  63  N.  E.  57,  holding  vendee 
accepting  unwarranted  goods  without  latent  defects  liable  for  purchase  price. 

Caveat  emptor. 

Cited  in  footnote  to  Kinkel  v.  Winne,  62  L.  R.  A.  596,  which  holds  rule  of 
caveat  emptor  applicable  to  a  sale  of  fire  insurance  expiration  register  made 
without  representation  as  to  privacy  of  information  impaired  thereby. 

Conformity  of  pleadlngr  and  proof  of  'vrarranty. 

Cited  in  Prentice  v.  Fargo,  53  App.  Div.  612,  65  N.  Y.  Supp.  1114,  and  Rey- 
nolds V.  Mayor,  39  App.  Div.  220,  57  N.  Y.  Supp.  1145,  holding  that  plea  of 
express  warranty  justifies  recovery  upon  implied  warranty;  Rogers  v.  Beck- 
rich,  46  App.  Div.  431,  61  N.  Y.  Supp.  725,  holding  averment  of  warranty  sup- 
ported by  proof  of  either  express  or  implied. 

37  L.  R.  A.  802,  CURRAN  v.  GALEN,  152  N.  Y.  33,  57  Am.  St  Rep.  496,  46 

N.  E.  297. 
Liability   for  procnrlnv  employee'*   dl«cliargre. 

Cited  in  London  Guarantee  &  Acci.-Co.  v.  Horn,  206  111.  506,  99  Am.  St.  Rep. 
185,  69  N.  E.  526,  Affirming  101  111.  App.  366,  holding  person  liable  for  ma- 
liciously procuring  discharge  of  one  employed   for  indefinite  time;   Oonnell  v. 
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stalker,  20  Miac.  424,  45  N.  Y.  Supp.  1048,  holding  union  liable  for  maliciously 
procuring  employee's  discharge  by  threat  to  strike;  Davis  v.  United  Portable 
Hoisting  Engineers,  28  App.  Div.  401,  51  N.  Y.  Supp.  180,  by  Ingiah«im,  J.,  con- 
curring, who  holds  labor  union  not  liable  for  procuring  employment  for  member, 
occasioning* plaintiff's  discharge. 

Cited  in  footnote  to  Baker  v.  Metropolitan  L.  Ins.  Co.  55  L.  R.  A.  271,  which 
denies  liability  for  discharge  by  reason  of  conspiracy  of  pervant  employed  for 
indefinite  time. 

Distinguished  in  concurring  opinion  in  National  Protective  Asso.  v.  Camming, 
170  N.  Y.  334,  68  L.  R.  A.  143,  88  Am.  St.  Rep.  648,  63  N.  E.  369,  Affirming  53 
App.  Div.  235,  66  N.  Y.  Supp.  946,  majority  holding  labor  union  may  refuse 
to  permit  members  to  work  with  members  of  rival  union,  and  effect  discharge 
by  threatening  strike;  Wunch  v,  Shankland,  59  App.  Div.  484,  69  N.  Y.  Supp. 
349,  holding  labor  union  not  liable  for  obtaining  discharge  of  employee  refusing 
to  join  by  threat  to  strike. 

Unlaivful   consplracle*. 

(  -tod  in  Herzog  v.  Fitzgerald,  74  App.  Div.  112,  77  N.  Y.  Supp.  366,  enjoin- 
ing strikers  from  threatening  or  committing  acts  of  violence  against  nonstrik- 
ing  employees;  Christensen  v.  Kellogg  S.  &  S.  Co.  110  111.  App.  70,  restraining 
"picketing**  and  attempts  by  strikers  to  intimidate  employees  remaining  at 
work;  Consolidated  Steel  &  Wire  Co.  v.  Murray,  80  Fed.  823,  holding  congrega- 
tion of  strikers  near  works  to  intimidate  nonunion  workman  enjoinable;  Ameri- 
can Steel  &  Wire  Co.  v.  Wire  Drawers'  &  Diemakers*  Unions  Nos.  1  &  3,  90  Fed. 
615,  holding  patrol  of  streets  near  factory  by  strikers  enjoinable;  Davenport 
V.  Walker,  57  App.  Div.  225,  68  N.  Y.  Supp.  161,  holding  threatening  contractors 
employing  nonunion  men  with  strike,  unlawful;  W.  P.  Davis  Mach.  Co.  v.  Rob- 
inson, 41  Misc.  333,  84  N.  Y.  Supp.  837,  restraining  members  of  union  from 
interfering  by  threats  or  force  with  business  of  company  refusing  to  employ 
only  union  men;  Beattie  v.  Callanan,  82  App.  Div.  8,  81  N.  Y.  Supp.  413,  hold- 
ing that  union  cannot  threaten  with  strike  parties  contracting  with  employer 
refusing  to  recognize  union;  Matthews  v.  Shankland,  25  Misc.  613,  56  N.  Y.  Supp. 
123,  enjoining  distribution  of  boycott  circulars  directed  against  newspaper  re- 
fusing to  pay  union  prices  and  abide  by  union  rules;  Straus  v.  American  Pub- 
lishers* Asso.  85  App.  Div.  458,  83  N.  Y.  Supp.  271,  holding  unlawful,  agree- 
ment by  book  publishers  to  sell  only  to  booksellers  maintaining  fixed  price  for 
copyright  books;  Patterson  v.  Building  Trades  Council,  11  Kulp,  24,  restraining 
boycott  whereby  union  men  were  forbidden  to  work  upon  any  building  whereon 
contractors  declared  unfair  had  performed  work;  John  D.  Park  &  Sons  Co.  v. 
National  Wholesale  Druggists*  Asso.  175  N.  Y.  36,  62  L.  R.  A.  647,  96  Am.  St. 
Rep.  578,  67  N.  E.  136,  Affirming  54  App.  Div.  231,  60  N.  Y.  Supp.  615,  Affirm- 
ing 30  Misc.  679,  64  N.  Y.  Supp.  276  (dissenting  opinion),  majority  holding 
lawful,  agreement  by  wholesale  dealers  in  proprietary  medicines  and  manufac- 
turers thereof,  to  refuse  to  sell  to  dealers  who  will  not  maintain  fixed  price. 

Cited  in  note  (64  L.  R.  A.  94)  on  liability  for  damage  to  bu8in?rts  by  injuring 
tangible  property  of  other  party. 

Distinguished  in  Master  Horseshoers*  Protective  Asso.  v.  Quinlivan,  83  App. 
DiT.  466,  82  N.  Y.  Supp.  288   (dissenting  opinion),  majority  sustaining  rijlit  of 
hor8e8hoer*s  association  to  restrain  acts  of  intimidation  or  violence  ajriin.t  incni 
ben  by  members  of  another  association,  notwithstanding   individual   rights  of 
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action;  Collins  v.  American  News  Co.  34  ^lisc  264,  69  N.  Y.  Supp.  638,  sustain- 
ing right  of  publisher's  association  to  refuse  to  supply  newsdealer. 

Cited  as  overruled  in  Foster  v.  Retail  Clerks'  International  Protective  Asao. 
39  Misc.  68,  78  N.  Y.  Supp.  860,  refusing  to  enjoin  "picketing"  of  store  by 
peaceable  means  by  sympathizers  of  labor  union. 

37  L.  R.  A.  805,  REICH  v.  COCHRAN,  151  N.  Y.  122,  56  Am.  St.  Rep.   fi07, 
46  N.  E.  367. 

Motion  for  reargument  denied  in   151  N.  Y.  669,  46  N.  E.  1151. 

Judgment  subsequently  set  aside  in  41  Misc.  633,  85  N.  Y.  Supp.  247,  in  order 
to  allow  defense  of  usury. 
Re«  Judicata. 

Cited  in  McCotter  v.  Flinn,  30  Misc.  120,  61  N.  Y.  Supp.  786,  and  Mutual 
Reserve  Fund  Life  Asso.  v.  Cordero,  33  Misc.  387,  67  N.  Y.  Supp.  464,  holding 
in  action  for  rent,  judgment  by  default  in  summary  proceedings  conclusive  proof 
of  tenancy  and  occupation;  Bernstein  v.  Heinemann,  23  Misc.  466,  61  N.  Y.  Supp. 
467,  holding  that  final  order  in  summary  proceedings  conclusively  establishes 
allegation  as  to  party  liable  on  lease;  Mulligan  v.  Cox,  23  Misc.  696,  52  N.  Y. 
Supp.  Ill,  holding  that  final  order  in  summary  proceedings  precludes  tenant 
from  setting  up  existing  defense  in  subsequent  proceedings;  Cochran  v.  Reich, 
20  Misc.  626,  46  N.  Y.  Supp.  443,  holding  that  final  order  in  summary  proceed- 
ings bars  defense  that  lease  void  for  usury  in  subsequent  proceedings;  Jacob 
V.  Thompson,  73  App.  Div.  226,  76  N.  Y.  Supp.  802,  holding  that  landlord's  judg- 
ment in  summary  proceedings  bars  action  to  rescind  or  reform  lease;  Woods  v. 
Garcewich,  67  App.  Div.  57,  73  N.  Y.  Supp.  472,  holding  that  judgment  in  sum- 
mary proceedings  defended  on  ground  that  assignment  of  lease  to  plaintiff  fraud- 
ulent as  to  creditors,  bar  of  action  to  set  aside  assignment;  Crompton  A  K. 
Loom  Works  v.  Brown,  28  Misc.  614,  69  N.  Y.  Supp.  556,  holding  that  default 
judgment  on  first  of  series  of  notes  estops  maker  from  setting  up  in  subsequent 
actions  defenses  interposable  in  first;  Everitt  v.  New  York  Engraving  &  Print- 
ing Co.  20  Misc.  651,  46  N.  Y.  Supp.  434,  holding  judgment  in  former  action  for 
instalment  due,  conclusive  as  to  validity  of  contract ;  Davidson  v.  Weed,  20  Misc. 
148,  45  N.  Y.  Supp.  718,  holding  defense  of  usury  barred  by  judgment  in  action 
to  set  aside  mortgage  on  other  grounds;  Fritz  v.  Tompkins,  39  App.  Div.  77, 
56  N.  Y.  Supp.  847,  holding  that  judgment  in  trespass  action  bars  defendant's 
action  for  obstructing  right  of  way  on  same  premises;  Lawton  v.  Hudson,  19 
App.  Div.  627,  46  N.  Y.  Supp.  617,  holding  that  judgment  in  action  to  recover 
chattels  seized  under  mortgage  bars  action  to  have  mortgage  declared  usurious 
or  satisfied  by  tender;  Malone  v.  Weill,  67  App.  Div.  171,  73  N.  Y.  Supp.  700, 
holding  that  judgment  in  action  for  accounting  bars  action  for  taking  articles 
under  chattel  mortgage;  Brawner  v.  Fahy,  64  App.  Div.  124,  71  N.  Y.  Supp.  834, 
holding  that  judgment  in  replevin  not  determining  value  of  property  bars 
subsequent  action  for  value;  Boyd  v.  Boyd,  26  Misc.  686,  56  N.  Y. 
Supp.  760,  holding  that  judgment  in  action  to  set  aside  certificate  of 
redemption  and  deed  bars  action  to  establish  equitable  title;  Weiser 
V.  Kling,  38  App.  Div.  271,  57  N.  Y.  Supp.  48,  holding  that  judgment  in  creditor's 
action  to  set  aside  fraudulent  conveyance  bars  grantee's  action  to  re-establish 
mortgage  paid;  Bartholomay  Brewing  Co.  v.  Haley,  16  App.  Div.  488,  44  N.  Y. 
Supp.  915,  holding  that  judgment  in  action  for  damages  for  breach  of  war- 
ranty bars  action  for  price  of  goods;  Barber  v.  Kendall,  158  N.  Y.  406,  53  N. 
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E.  1,  holding  that  judgment  for  specific  performance  bars  action  to  rescind  con- 
tract for  fraud;  Earle  v.  Earle,  173  N.  Y.  487,  66  N.  E.  398,  holding  judg- 
ment obtained  by  residuary  legatee  against  testamentary  trustees  for  veglect  of 
duty  no  bar  to  similar  action  by  another  made  defendant  in  first  action;  Paget 
V.  Melchcr,  42  App.  Div.  82,  68  N.  Y.  Supp.  913,  holding  that  judgment  deter- 
mining that  cestui  que  trust  had  no  real  estate  other  than  allotted  to  trustee  in 
partition  action  clears  title  of  cotentants;  Richmond  y.  Freemans  Nat.  Ba^k, 
86  App.  Div.  157,  83  N.  Y.  Supp.  632,  holding  decree  in  proceeding  by  creditors  of 
insolvent  testator  to  sell  mill  property  binding  upon  bank,  not  party  thereto, 
given  mortgage  by  devisee  to  secure  debt  of  testator;  Willis  v.  McKinnon,  37 
Misc.  380,  75  N.  Y.  Supp.  770,  holding  that  former  adjudication  must  be  pleaded 
to  be  available. 

Distinguished  in  Stokes  v.  Foote,  172  N.  Y.  345,  65  N.  E.  176,  holding  decision 
in  equity  suit  upon  point  not  necessarily  involved  not  conclusive  upon  parties  in 
subsequent  action;  Thorn  v.  de  Breteuil,  86  App.  Div.  427,  83  N.  Y.  Supp.  849, 
denying  conclusiveness  upon  parties  to  subsequent  action,  of  question  not  raised 
or  directly  determined  in  former  judgments,  although  involved  therein. 

Sommary  proceeding:** 

Cited  in  Re  McCormick,  30  Misc.  287,  63  N.  Y.  Supp.  492,  holding  that  dower- 
ess  assuming  to  lease  to  tenant  in  common  cannot  maintain  summary  pro- 
ceedings. 

"What  defenae*  considered  on  appeal.  i 

Cited  in  Dr.  David  Kennedy  Corp.  v.  Kennedy,  165  N.  Y.  362,  59  N.  E.  133, 
holding  that  defense  not  pleaded  or  raised  on  trial  cannot  be  presented  on  appeal. 

37  L.  R.  A.  809,  CHITTENDEN  v.  WURSTER,  152  N.  Y.  345,  46  N.  E.  857. 

Motion  for  reargument  denied  in  153  N.  Y.  664,  47  N.  E.  273. 
Self-execntlngr   constitutional   provisions. 

Cited  in  State  v.  Bradford,  12  S.  D.  216,  80  N.  W.  143,  holding  constitutional 
provision  for  conducting  sale  of  intoxicants  by  state  agents  under  legislative 
regulation  not  self -executing;  People  ex  rel.  Eldred  v.  Palmer,  21  App.  Div.  107, 
47  N.  Y.  Supp.  403,  holding  constitutional  provision  fixing  term  of  office  at  two 
or  four  years,  as  legislature  may  direct,  self-executing. 

Constitatlonallty  of  cItII  service  laws. 

Cited  in  People  ex  rel.  Akin  v.  Kipley,  171  111.  64,  41  L.  R.  A.  782,  footnote 
p.  775,  49  N.  E.  229,  sustaining  Illinois  civil  service  law,  but  holding  void  ordi- 
nance attempting  to  change  certain  subordinate  officers  to  exempt  class. 

Distinguished  in  People  ex  rel.  Balcom  v.  Mosher,  163  N.  Y.  43,  79  Am.  St. 
Rep.  652,  57  N.  E.  88,  Affirming  45  App.  Div.  83,  61  N.  Y.  Supp.  452,  holding 
that  statute  requiring  appointment  of  person  highest  in  competitive  examinations 
invades  constitutional  right  of  local  authorities  to  appoint  city  officers. 
BITect  of  adoption   of  constitution   on   civil  service  statutes. 

Cited  in  People  ex  rel.  Sweet  v.  Lyman,  167  N.  Y.  374,  52  N.  E.  132,  holding 
civil  service  statute  providing  for  probationary  appointment  as  test  of  fitness 
not  repealed  by  adoption  of  Constitution;  People  ex  rel.  Sweet  v.  Lyman,  30 
App.  Div.  144,  60  N.  Y.  Supp.  444  (dissenting  opinion),  majority  holding  ap- 
pointing power  may  decline,  without  hearing,  to  make  probationary  appoint- 
ment of  veteran  absolute. 
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Poaltlons  not  sabject  to  civil  serTlee  revalation. 

Cited  in  PjMJple  ew  rel.  Cochrane  v.  Tracy,  35  App.  Div,  269,  54  N.  Y.  Sup^K 
1070,  holding  office  of  assistant  overseer  of  poor  not  within  civil  service  statutes; 
Rowley  v.  Rochester,  34  Misc.  292,  69  N.  Y.  Supp.  160,  holding  clerk  handling 
money  for  which  city  treasurer  personally  responsible  exempt  from  civil  service 
examination;  Blust  v.  Collier,  62  App.  Div.  483,  70  N.  Y.  Supp.  774,  holding 
deputy  sheriff  and  turnkey  exempt  from  civil  service  examination;  Shaughnessy 
V.  Fornes,  73  App.  Div.  467,  77  N.  Y.  Supp.  223,  holding  that  assistant  sergeant- 
at-arms  of  board  of  aldermen  occupies  confidential  relation;  People  ex  rel.  Letts 
V.  Collier,  78  App.  Div.  623,  79  N.  Y.  Supp.  671,  holding  comparer,  sealer,  and 
financial  man  in  register's  office,  confidential  positions;  People  ex  rel.  Sweet  y. 
Lyman,  157  N.  Y.  381,  52  N.  E.  132,  holding  position  of  special  agent  in  excise 
department  not  within  statute  promoting  appointment  of  veterans;  People  esf 
rel  Breckenridge  v.  Scannell,  25  Misc.  623,  56  N.  Y.  Supp.  117,  holding  that  of- 
ficer engaged  in  investigating  origin  of  fires  occupies  confidential  position 
within  veteran's  acts;  People  ex  rel.  Flood  v.  Gardiner,  167  N.  Y.  527,  62  N. 
E.  564,  Reversing  33  App.  Div.  208,  53  N.  Y.  Supp.  451,  holding  office  of  subpoena 
eer^'er  in  district  attorney's  office  not  within  act  restricting  removal  of  veterans 
from  public  service;  People  ex  rel.  Tate  v.  Dalton,  24  Misc.  11,  53  N.  Y.  Supp. 
108,  holding  water  registrar  of  city  not  protected  by  veteran's  acts;  People  ex 
rel.  Langdon  v.  Dalton,  49  App.  Div.  74,  63  N.  Y.  Supp.  258,  holding  position 
of  stream  cleaner,  performing  ordinary  manual  labor,  not  subject  of  competitive 
examination;  People  ex  rel.  Sears  v.  Tobey,  153  N.  Y.  391,  47  N.  E.  800  (dissent- 
ing opinion),  majority  holding  office  of  clerk  of  police  court,  whose  duties  indi- 
cated by  city  charter,  subject  to  civil  service  regulations.^ 

Necessity  for  examinations  in  civil  service. 

Cited  in  People  ex  rel.  Drake  v.  Knauber,  43  App.  Div.  346,  GO  N.  Y.  Supp. 
298,  holding  principle  of  competitive  examination  can  not  be  contravened  by 
doubling  rating  on  examination  determining  merit  only. 

Blfect  of  civil  service  classlllcation. 

Cited  in  Re  Sugden,  174  N.  Y.  97,  66  N.  E.  655,  holding  appointment  aa  de- 
tective sergeant  without  competitive  examination  not  required  by  existing  classi- 
fication, valid;  People  ex  rel.  Terry  v.  Keller,  158  N.  Y.  196,  52  N.  E.  1107  (dis- 
tinguished in  dissenting  opinion),  holding  change  of  office  from  competitive  to 
noncompetitive  class  renders  incumbent  subject  to  removal  without  hearing. 

Court's   power   to   determine   validity   of   civil   service   elassiflcatlou. 

Cited  in  People  ex  rel.  Chamberlain  v.  Knox,  45  App.  Div.  520,  61  N.  Y.  Supp. 
469,  holding  w^here  nature  of  duties  apparent,  practicability  of  competitive  ex- 
amination of  applicant  for  civil  service  position  question  for  court. 

Mandamus  to  enforce  civil  service  laiv. 

Cited  in  People  ex  rel.  Akin  v.  Krays,  171  111.  132,  48  N.  E.  1052,  holding 
that  mandamus  lies  to  compel  civil  service  commissioners  to  make  classification 
judicially  determined  correct;  People  ex  rel.  Sims  v.  Collier,  175  N.  Y.  203,  67 
N.  E.  309,  holding  that  mandamus  will  not  lie  to  review  action  of  state  civil 
service  commissioners  in   placing  certain  employees  in  competitive  class. 

ImpeachinflT  discretionary  act  of  public  officer. 

Cited  in  Gleason  v.  Dalton,  23  Misc.  20,  50  N.  Y.  Supp.  90,  holding  proof  of 
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fraud  or  breach  of  official  trust  required  to  impeach  exercise  of  discretion  by 
public  officer. 

Judicial  review  of  executive  acts. 

Cited  in  People  ex  rel.  Howe  v.  Conway,  59  App.  Div.  331,  69  N.  Y.  Supp.  837, 
holding  removal  of  school  commissioner  by  mayor  not  reviewable  by  certiorari. 

CitiBen*0  rlgrht  to  enforce  performance  of  public  duty. 

Cited  in  People  ex  rel.  Pumpyansky  v.  Keating,  168  N.  Y.  393,  61  N.  E.  637, 
Affirming  on  this  jx)int  62  App.  Div.  350,  71  N.  Y.  Supp.  97,  holding  citizen  may 
apply  for  mandamus  to  compel  commissioner  of  highways  to  remove  obstruc- 
tion: People  ex  rel.  Sherrill  v.  Guggenheimer,  47  App.  Div.  16,  62  N.  Y.  Supp.  11, 
holding  taxpayers  may  compel  issue  of  municipal  bonds  in  pursuance  of  statu- 
tory direction;  Greene  v.  Knox,  175  N.  Y.  439,  67  N.  E.  910,  holding  that  tax- 
payer's action  to  restrain  payment  of  salary  on  ground  of  invalidity  of  appoint^ 
ment,  will  not  lie,  until  appointment  is  annulled  in  direct  proceeding. 

Construction   of  remedial  statutes. 

Cited  in  Feeley  v.  VVurster,  25  Misc.  548,  54  N.  Y.  Supp.  1060,  holding  statute 
giving  taxpayer  right  of  action  against  officer  for  waste  of  public  funds  should 
be  liberally  construed. 

37  L,  R.  A.  827,  SILKMAN  v.  WATER  COMRS.  152  N.  Y.  327,  46  N.  E.  612. 
Water  rates  as  taxes. 

Cited  in  Ricker  v.  Lancaster,  7  Pa.  Super.  Ct.  156,  16  Lane.  L.  Rev.  172,  42 
W.  N.  C.  163,  sustaining  city's  right  to  fix  water  rates  for  certain  classes  irre« 
spective  of  quantity  consumed,  and  for  others  on  basis  of  quantity. 

Cited  in  footnote  to  L»add  v.  Boston,  40  L.  R.  A.  171,  which  upholds  re- 
moval of  water  meter  though  fixtures  so  arranged  as  to  cost  consumer,  after 
removal,  twenty  times  as  much  as  others  pay. 

Cited  in  note  (61  L.  R.  A.  113,  118)  on  establishment  and  regulation  of  mu- 
nicipal water   supply. 
Rifirbt   to   cut   olf   ^vater   for   nonparment   of   rates. 

Cited  in  Brass  v.  Rnthbone,  153  N.  Y.  440,  47  N.  E.  905,  sustaining  right  of 
municipality  to  cut  off  water  upon  consumer's  failure  to  pay  special  rate  for 
excess  of  water  used;  Krumenaker  v.  Dougherty,  74  App.  Div.  456,  77  N.  Y. 
Supp.  467,  holding  that  court  cannot  enjoin  city's  exercise  of  statutory  right 
to  init  off  water  for  nonpayment  of  rates;  People  ex  rel.  Hammerstein  v.  Mon- 
roe, 41  Misc.  201,  83  N.  Y.  Sypp.  995,  denying  right  of  city  commissioner  to  com- 
pel payment  of  whatever  amount  claimed  as  cost  of  shutting  off  water  from 
consumer  not  paying  rates,  before  restoring  connection. 

37  L.  R.  A.  830,  WHITESELL  v.  HILL,  101  Iowa,  629,  70  N.  W.  750. 
Deipree  of  care  and  skill  reqalred  from  physician. 

Followed  in  Decatur  v.  Simpson,  115  Iowa,  352,  88  N.  W.  839,  Dunbauld  v. 
Thompson,  109  Iowa,  203,  80  N.  W.  324;  Baker  v.  Hancock,  29  Ind.  App.  460, 
63  N.  E.  323,  referring  particularly  to  annotation  in  37  L.  R.  A.  830;  Thomas 
V.  Dabblemont,  31  Ind.  App.  150,  67  N.  E.  463,  — holding  phy- 
sician required  to  exercise  degree  of  care  and  skill  ordinarily  pos- 
sessed by  practitioners  in  similar  localities. 
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Cited  in  footnotes  to  Edwards  v.  Lamb,  50  L.  R.  A.  160,  which  holds  physician 
liable  for  injury  from  infectious  poison  in  wound  to  one  voluntarily  assisting 
in  caring  for  it  under  physician's  assurance  that  there  is  no  danger;  Burk  t. 
Foster,  59  L.  R.  A.  277,  which  holds  physician  liable  for  failure  to  exercise 
proper  skill,  though  result  as  good  as  usual;  Niven  v.  Boland,  52  L.  R.  A.  786, 
which  denies  liability  of  physician  for  signing  in  good  faith  certificate  neces- 
sary to  commit  to  hospital  for  dipsomaniacs;  Hannon  v.  Siegel-Cooper  Co.  52 
L.  IL  A.  420,  which  holds  department  store  estopped  to  deny  responsibility  for 
malpractice  of  dentist;  Henslin  v.  Wheaton,  64  L.  R.  A.  126,  which  holds  phy- 
sician using  X-rays  upon  patient  bound  to  exercise  ordinary  care  and  pru- 
dence required  from  physicians;  Longan  v.  Weltmer,  64  L.  R.  A.  969,  which  holds 
that  to  entitle  one  to  recover  for  negligent  treatment  by  magnetic  healer,  he 
must  show  treatment  was  of  kind  not  properly  given  under  any  circumstances 
to  one  in  plaintiff's  condition. 

37  L.  R.  A.  840,  SPRAGUE  v.  FLETCHER,  69  Vt.  60,  37  Atl.  239. 
Infrlnflreinent  of  equal  prl-vileares  by  taxation. 

Cited  in  Hughes  v.  Kelley,  69  Vt.  444,  38  Atl.  91,  holding  nonresidents,  as 
well  as  residents,  entitled  to  immunity  from  taxation  on  personalty  in  another 
state. 

Cited  in  note  (60  L.  R.  A.  330)  on  constitutional  equality  in  the  United  States 
as   to  corporate  taxation. 

Distinguished  in  State  v.  Travelers  Ins.  Co.  73  Conn.  276,  57  L.  R.  A.  489, 
footnote  p.  481,  47  Atl.  299,  sustaining  statute  imposing  tax  on  market  value 
of  nonresident  shareholders'  stock  without  deduction  of  capital  invested  in  land, 
as  in  case  of  resident  shareholders;  Re  Johnson,  139  Cal.  537,  96  Am.  St.  Rep. 
IGl,  73  Pac.  424,  sustaining  collateral  inheritance  tax  exempting  nephew^s  and 
nieces  of  testator  when  residents  of  state. 

37  L.  R.  A.  845,  FIRST  NAT.  BANK  v.  BRIGGS,  69  Vt.  12,  60  Am.  St.  Rep. 

922,  37  Atl.  231. 
Liability  of  surety  on  bank  en&ployee's  bond. 

Cited  in  footnote  to  Lieberman  v.  First  Nat.  Bank,  48  L.  R.  A.  514,  which  de- 
nies release  of  surety  on  bank  teller's  bond  for  unauthorized  statements  by  cashier. 

37  L.  R.  A.  848,  BARTZ  v.  PAFF,  95  Wis.  95,  69  N.  W.  297. 
Title  to  land  contracted  to  be  sold. 

Cited  in  Emerson  v.  Schwindt,  108  Wis.  173,  84  N.  W.  186,  holding  that  equity 
will  not  compel  vendee  to  accept  conveyance  from  vendor's  assignee  of  land  con- 
tract while  legal  title  remains  in  vendor. 

37  L.  R.  A.  853,  BELDEN  v.  HURLBUT,  94  Wis.  562,  69  N.  W.  357. 
Contracts  executed  npon  parol  condition. 

Cited  in  New  Home  Sewing  Mach.  Co.  v.  Simon,  104  Wis.  124,  80  N.  W.  71, 
holding  guaranty  signed  with  understanding  that  it  should  not  be  delivered  until 
signed  by  another,  of  which  guarantee  knows,  not  binding;  Rehbein  v.  Rahr,  109 
Wis.  143,  85  N.  W.  315,  upholding  liability  as  stockholders  of  bank  of  signers 
of   certificate  of   incorporation   filed   in  contravention   of  understanding;    Pola- 
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check  V.  MDore,  114  Wis.  264,  90  N.  W.  175,  raising  without  passing  on  question 
whether  conditional  signer  of  bond  liable  to  obligee  without  notice. 

Cited  in  note  (45  L.  R.  A.  340)  on  conditional  execution  of  contract  under 
parol  agreement  that  it  shall  not  take  effect  until  others  have  signed  it. 

37  L.  R.  A.  856,  CHICAGO  &  N.  W.  R.  CO.  v.  MILWAUKEE,  R.  &  K.  ELEC- 
TRIC R.  CO.  95  Wis.  561,  60  Am.  St.  Rep.  136,  70  N.  W.  678. 
Additional   burdens  on   hlvhiray. 

Cited  i^  Zehren  v.  Milwaukee  Electric  R.  &  Light  Co.  99  Wis.  89,  41  L. 
R.  A.  578,  footnote  p.  576,  67  Am.  St  Rep.  844,  74  N.  W.  538,  holding  elec- 
tric passenger  railroad  on  country  highway  additional  burden;  La  Cross  City  R. 
Co.  V.  Higbee,  107  Wis.  393,  51  L.  R.  A.  926,  footnote  p.  923,  83  N.  W.  701, 
holding  electric  street  railroad  pole  in  city  street  not  additional  burden;  Krueger 
V.  Wisconsin  Telcph.  Co.  106  Wis.  103,  50  L.  R.  A.  302,  81  N.  W.  1041,  holding 
telephone  poles  additional   burden  on  city  street. 

Cited  in  footnote  to  Jaynes  v.  Omaha  Street  R.  Co.  39  L.  R.  A.  751,  which 
holds  trolley  railway  additional  burden  on  street. 

Abutter's  riflrbts  irltb  respect  to  street  rallTray. 

Cited  in  Linden  Land  Co.  v.  Milwaukee  Electric  IL  &  Light  Co.  107  Wis.  512, 
83  N.  W.  851,  holding  that  statute  giving  municipalities  power  to  grant  use 
of  street  to  railroads  carrying  freight  and  passengers  does  not  affect  abutter's 
right  ta  compensation;  Younkin  v.  Milwaukee  Light,  Heat  A  Traction  Co. 
112  Wis.  20,  87  N.  W.  861,  sustaining  right  of  abutting  owner  to  enjoin  con- 
struction of  additional  track  by  street  railway  carrying  passengers  and  freight; 
Allan  V.  Clausen,  114  Wis.  249,  90  N.  W.  181,  holding  that  abutter  may  en- 
join construction  of  street  railway  in  front  of  premises  under  illegal  francH^ae. 

'Wbat  constitutes  railroad. 

Cited  in  Diebold  v.  Kentucky  Traction  Co.  25  Ky.  L.  Rep.  1280,  63  L.  R.  A. 
641,  77  S.  W.  674,  holding  electric  railway  between  cities  in  different  states, 
trunk  railway  within  constitutional   provision. 

37  L.  R.  A.  862,  ENOS  v.  SANGER,  96  Wis.  150,  65  Am.  St.  Rep.  38,  70  N.  W. 

.  1069. 
Contracts  for  benefit   of   third   persons. 

Cited  in  Stites  v.  Thompson,  98  Wis.  331,  73  N.  W.  774,  holding  grantee  as- 
suming mortgage  liable  therefor  in  personal  action-;  Colchester  Sav.  Bank  v. 
Brown,  75  Conn.  71,  52  Atl.  316,  sustaining  statute  giving  mortgagee  right  of 
action  against  grantee  and  successors  of  mortgaged  premises  agreeing  in  deed 
to  pay  mortgage;  McKay  v.  Ward,  20  Utah,  156,  46  L.  R.  A.  625,  57  Pac.  1024 
(criticized  in  dissenting  opinion),  holding  grantee  assuming  mortgage  person- 
ally liable  therefor,  irrespective  of  grantor's  liability;  Lenz  v.  Chicago  &  N.  W. 
R.  Co.  Ill  Wis.  206,  86  N.  W.  607,  holding  parties  to  agreement  by  grantee  to 
assume  grantor's  debt  presumed  to  intend  to  confer  right  of  recovery  on  cred- 
itor; Etscheid  v.  Baker,  112  Wis.  137,  88  N.  W.  52,  holding  that  obligee  in 
bond  cannot  discharge  obligor's  liability  to  pay  certain  sum  to  third  person; 
Tweeddale  v.  Tweeddale,  116  Wis.  524,  61  L.  R.  A.  611,  9^Am.  St.  Rep.  1003,  93 
N.  W.  440,  holding  that  third  persons  may  enforce  grantee's  promise  to  pay  cer- 
tain sums  to  them  in  consideration  of  conveyance;  Kuhl  v.  Chicago  &  N.  W. 
L.  R.  A.  Au.— Vol.  IV.— 37. 
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R.  Co.  101  Wis.  57,  77  N.  W.  165,  holding  that  statute  of  limitations  runs  on 
claim  for  taking  land  by  railroad  from  time  of  vendee's  agreement  to  assume  lia- 
bility; Desmond  v.  McNamara,  107  Wis.  129,  82  N.  W.  701,  holding  parol  evi- 
dence inadmissible  of  grantor's  agreement  to  pay  mortgage  assumed  by  grantee. 
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